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to the Right Honourable 


| Sr Ne than Wright, Knight, 
mort be R D. K E E PER 


0E THE 


GREAT SEAL of ENGLAND, 


One of the LORDS of Her MAJESTY's moſt 
Honourable PRI V Y-C OUNCIL, &c. | 
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MT LORD, 


HE Author and Subject, here preſent. 
ed to your Lordſhip, have in them- 
| ſelves, the beſt of Claims to ſo great 
a Protection: For, neither can he, 
Whole known Capacity, Induſtry, and Integrity, 
rendered him the Ornament of his own Profeſli- 
on, and of his Prince's Council, apply himſelf with 
more Succeſs, than to one, who has riſen, by the 


ſame Steps, to a nobler Eminence of Honour and 
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ions. But 8 Ambition of 
needful, in Reſpect of all the 
Occaſion of ctnowledging the Influence which 
they feel from your Lordſhip's Authority, with Re- 
8 both to their Function hd their Studies: 
up eſteeming it no leſs worthy a Part 
of Your Character and Office, to ſupport the moſt 
| primitive, Church, and the m. regular Univerſi- 
ties; than to preſide over the fuſtice of the wiſeſt 


State, or to direct the Policy of the happieſt 
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ra Dilemma frequently urged againſt Verfions 
I RA $ of this Kind, that when a Subjef lies remote from 
PR v/gar Conſideration, Perſons of Learning will pur- 
IN Ty fue the Knowledge of it in the learned Languages, 
FREY 7h:1/7 others mu/t remain equally Strangers to it 
in all, which yet abates proportionably Hits Force, 
according as either the original Performance has 
been leſs fortunate in Stile; or as the Improvements of a modern 
Tonene have been able to extend themſelves to the abſtruſe/? Rea- 
ſonings, and to ſpeak even'of Philoſophy with the Advantages of Elo- 
ence. As there ts a Concurrence of theſe tawo Conditions, to ju- 
ftify the preſent Attempt ; ſo the ſecond of them, which, through 
perſonal Inability, may have been impaired, ſeems yet to be recom- 
penſed, by a peculiar Weight and Prevalency in the fit. For the 
Commendation of our Author's Tudgment hath ſcarce been more 
univerſal, than the Cenſure of his Compoſition ; which though, by 
all, acknowledged to be expreſſwe, yet to moſt appears ſo difficult 
and diſcouraging, that they ſometimes fancy the Senſe to have brok- 
en its Way through the Phraſe, and to have left theſe Irregularities, 
as the Tokens of ts Violence. It is true, he has not failed in the 
very Entrance of his Work, to apologize for this Defef of Orna-. 
ment ; but the Flea he offers is, what may better excuſe the ne- 
ceſſary Roughneſs of a Subjef, than the particular Unhappineſs of 
a ter. Another viſible Diſadvantage there was, which called 
for Relief. Our Author having publiſhed the firſ# Draught of this 
great Undertaking in the Tear MDcLx, with the Title of Elementa 
Juriſprudentiæ, having alſo employed the Labour and Collections of 
 twehoe Tears, in bringing it to its preſent Method and Name, was 
not content to have drawn together all Aſſiſtances, which were of 
direct and immediate Uſe, from the Stores of Morality, Politicks, 
and Law ; but engaged himſelf in a longer and wider Search, run- 
ning through the whole Circle of philolagical Authors, antient and 
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r 
moderii, aud diſpoſing, under the Heads of his Work, the moſt re. 


logded, vor only ith miners CHArRs at large, Tut with diſar- 
derly Marks. of Addition, Reference, Compariſon, and the rhe - 
As if the fen of a fwelting Marge Pag Tun auer, aud diſcharg- 
ed ut ſelf upon the 'Fext. Tous the Feriods Were Jrequertly / 


2 


"Part of the main Body thrown into the diſagreeable Figure of a 


Commuon-place. 85 ⁵ßö we | 
Some FEndeavours have been here applied, towards the leſſening of 
both theſe Imperfections. In Reſpect of Stile, it is hoped, that the 
Metal, how rude ſoever and incapable of being poliſhed to exalt 
Beauty, yet after à ſecond melting, may appear leſs deformed, and 
may paſs into more general Uſe - But it is beyond Doubt, that the 
— 5 Inequality has been farther rectiſtea, by our caſting under the 
Page the Reed and miſhapen Maſs of foreign Supplies; which 
it might have been no unpardonable Bolaneſs utterly to have pared 
away ; but that we ought to be cautious of practiſing upon an Au- 
thor, and io take Care, leſt by cutting off an Excreſcency, we 
Teould endanger the Life of a ( 

Custom has not ſo. far prevailed over Decency, as to engage the 
Tranſlators in proclaiming the Juſtice of their Choice, aud Merit of 
their Author. Much leſs would they ground his Chanaſten on the 
invidions Argument of Compariſon. To contend with. the admired 
Names of Grotius, Selden, and the Right Reverend the preſent 
Lord Biſhop of Peterborough, ig hat he ought to decline in'Point of 
Modeſty, if not of Safety. Tet this ſeems to have fallen out to 
his Advantage, that no one of thoſe great Men attempted a com- 
pleat Body of moral, or political Doctrine. The feinst 2 rather 


= 


70 inſiſt on Authorities taken from the Hiſtorians, Civilians, and 


Canoniſts, than on philoſe ophical Deduttions, from the. Nature of 
Men, and the Reaſons of Things. The ſecond entred no farther 
into this Subject, than. as . the Jewiſh Iuſtitutions directed his View. 
My Lord of Peterborough, having overthrown the deceitful Fabrick 


. of a late treacherous. Builder, and, ſettled the Science of Morality 
on its trueft and deepeſt Foundations, left the Super/iru@ure to 2 
raiſed by inferior Hands. Thus, while each had a particular Boun- 


dary to his own ay bd all contributed to the Ferfettion of our 
Author's Syſtem : In which, as he ab/tains not. from: grateful Re- 
membrances of theſe, and other learned, Benefattors, ſo he now 
teaches the Publiſher of this Tranſlation, moſt gladly. to acknowledge 
the Favour and. Aſſiſtance of his Friends. ; of whom. two eſpecially, 
the Reverend Mr. Fercivale, and the Reverend Mr. Itchiner, by en- 
tirely rendering the . and eighth. Rooks, have, with: the ſame 
Kindneſs, accepted & Hu in his Burthen, and allowed him. a Share 
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Man's Life is governed by moral 
Entities. 
3. What are moral Entities, what is their 
Cauſe and End. 
4. The Way of producing them. Their In- 
fitution. Their Wee 1 9 


F Their Divifon. | 
Their State what. 
7 Their natural anil adventitious State; 
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9. Determinate States. - | 
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11. Certain Precepts concerning rater. 

12. The Divifion of Jingle P 

13. And compound. 5 
14. Some 1 8 
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16. Moral Things, © — 
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TD. Power. 


20. Right. 
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23. How moral Entities WR: 


CHA b. If 


of the EO H 3 Su. 


* 
4. 


Eiic 6. 


O87 Min . 3 
monſtrative c in Sci- 
ences. © 
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* of Man's Actions. | 
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any Inſtitution. 
7 Whether Shame be a Proof of ir. 
Of the Extent of moral Actions, as to the 
Quality. 
g. Grotius's Opinion confiltred. 
10. In moral Quantities there is a Latitude. 
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Of the Under /anding of Man, 
as it concurs 7 moral A. 
ctions. 


Sect. 1. TI Faculties of. the Under fanding. 


What is. the Genius of | the repreſen- 
tative Faculty of ale Under ſtand- 


| ing. 
3. TheUnderflanding natural apprebends T hings 


moral rightly. 


4. Conſeitiice what it is, ind hw manifold. 
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10. Jenorance, what it is, nd: how manifold. 
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12. Error in lawful Actiom: 


13. Speculative Error abuut neceſſary Anion 


14. Or indifferent one. 


IF. Practical Error. n u 20 D 
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6. As alſo ſome Habits. 
And Paſſions. 
. Alfo Intemperance. 
9. Actions of a mixt Nature. 
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2. Its Matter. 
3. Its Form, where we treat of a moral Cauſe. 
4: A moral Action conſidered in it ſelf is a 
poſitive Entity. 
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imputed, or not. 
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" CH ig P. vii. 


Of the Quantity [or Emotion | 
_ of moral Actions: 57 


| Se. 1. T# E abjolute Sami 1 meal 42% 
| ons. 
2. What Intention is required to make an 
x good before GO I's 71 iv. 
na 
3, What Intention is good in * Fudica- | 
tures. 
4. I hat is @ perfect and compleat Aion. 
5. The relative Nan of Actions. 


CHAP. IX. 


of the Imputation of moral 4 
one ions. e 


F 
7 


Sec. 1. 0 F actual e 1 
d 2. Of Imputation through" Favour. 
3 Of Imputation from Debt. 
4- . - by can be Fectually imputed + 10 ano- 
˖ 
7. Merit and Demerit, bat. 
6. N- the Effects of moral Aftions 1 may be 
- aboliſhed.  _ 
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| it is not agreeable 70 the Nature 


Y Man. 70 live without Laws. 6 


— Es 


| : oy x. i a ils may be iuris Many 8 


is doubiful. 

2. W hat Freedom of Will n. 

i hat Sort of Freedom of Will is in 2 
4. What is the Freedom of Beaſts. 
ſ- Man too noble a Creature to be allowed 

ſuch a Freedom. © 
6. The Corruption of ſuch à Freedom. 

The Variety of Mens Tempers. 

; Mai 5 natural e and TOR. 


0 1 A P. II. 
Of the natural State of Man. 


12. 0 the oY of Nanu * x 


Plain from the End of the Creas 


. — 


6 Te Principles of tn Right are diſ⸗ 


covered by the Light of Reaſon. 
14. The true Original of the Law of Na- 
4 00 is. e from the: Condition of. 
an. | 


15. The fundamental Law f Natare. : 
16, 17, 18. Hobbes Opinion is enquired 


into. R 
19: The former Original is ſuſſuggent. 


20. The Obligation of the Law of Nature 


is from G O D. 


21. Of the Eſtabliſhment of the Law of Na- 


ture. 


22. Some Things are /aid to be if the Law of 


Nature reductively and improperly. 


23. Whether the Law of Nature is different 


from the Lb, Nations. 
24. 4 Diviſion ./ ihe Law of Nature. 


CHAP. IV. 


N 1 M. 4 N 7 — Stave diver cafes. Q the Duties and eden 


His Mijery:.* 
Tis Laws and Rights... 
4 The State of Nature quali ified. 
F. FW hether it has an Inclination to War. 
6. Hobbes affirms it, and his Reaſons art 
produced. 
7. Mens Relation one to another concludes the 
negative. FE 
8. Hobbes's Reaſons anſiered. 
9. Reaſon is not to be denied its ſs is 
State of Nature. 
10. The Manners of barbarous Nations do 
not make up the State of Nature. 
11. Natural Peace has no Need of Covenants, 
12. — Peace is not jos be ans, og to, 
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CHAP. III. 


of bh Law of Nature in . 
Au᷑ ral. 


Sect. I. T2 E Connexion. - 
2, 3. The Law of We is not 
common to Man and Beaſts. . 
4. The Object of the natural Law is not ne- 
cefſary before there is a Law. 
„ 6. Hhether the natural Law is common 
90 GOD and Man. 
* 75 8, 9. The natural Law does not depend 
upon the Conſent of Nations. 


: L 10, 11. Whether Profit be the r : 


Law. 


A 


: ces. of Man towards himſelf ; 

as well in Regard to the Im- 
provement of his Mind, as 
to the. Care. * his OP and 
. bis W 


IJ 


Ys 


Se. t. EV Man 7 is to take Care of bins | 


ſelf. 
2. In what that Care conſiſts 1 
3. The Mind is to be inſftrutted in Religion. 
4 aL * corrupt Opinions 10 be rooted out 


7 The 4 nowledge of a Man's felf is neceſſary. 
6. A Man ſpould know his Soul and its Offi- 
ces. 


2C# 


= And how great its Abilities are. 


N. 5 above its Abilities may be attempt- 


9. Hs much we are to labour after Fame. 
10. And how much after Righes.  _ 
11. And about Pleaſures. 

12. Our Paſſions are to be governed 95 A 


Jon. 0 
13. Of our Study for Learning. > 
14. Of the Care of the Body. 
15. Of the Uſe of Life. © 


| E H hat Obligations we are under to preſerve No 


Life. 
17 How far Life is to be employed in the 
Ser vice of others. | 
18. Whether it is to be enda aan for them. 


19. Whether Self-murder is u 
„ IE * 


The 
of Self defence : 


Ses. I. Te of a Mar's flf is a law- 
ful Violence. 
2. And is ordained by the Law of Nature. 
3. What Sort of Defents is allowed i in a Na- 
_ tural State. 
4. And what Sort in Cities. 


5. W hither it is lawful againſt ont that mi- 


akes 
e Time for ſuch Defence in a natural 
State. 
7, 8, 9. Andhow tobe ſertled in a civil State. 
10. Of mai ming any Part of the Body. 
11. Of Chaſtity. | 
12, Of a Box on the Ear. 
13. Whether a Man is bound to fly. 
14. Whether the Chriſtian Religion commands 
otherwiſe. 


15. Slaughter committed in Self-defence, is 


guiltleſs. 
+ IG Of the Defence of our Goods. 
17, 18. Of a Night-thief. 
1 9. Of 2 Defence as is made by hint who 
2 3 the Injury. 0 


3 "CHAP. VI. 


22 


of the Right ani Prociloge 7 
Neceſſiy. 


Sect. 1. 7 OW many Kinds of Neceſſity there ave. 
2. 14 FHherein the Right and Privilege of 
Neceſſity conſiſts. 


3. What Right it gives every one over hin- 


ſelf, and directiy over others, 

4. And what indirectiy. 

5 6, 7. What Right it confers over other 
"Mens Goods. 

8. What we may do to others Goods to pre- 
ſerve our 0wn Goods. 


BOOK HIL O HAP. I 


That no Man be hurt ; and if a 


Damage be done to any Man, 
that W be made. 


Sect. 1. HAT no Man ought to do any Da 


mage to another, or his Concerns. 


"Ty 


ed. 
What a Damage or Furt is. 
Who are they that do an 3 | 
. How ſuch as hurt others are obliged. 
. How many Ways a Damage may be done. 
An e of Reparation in a Murder- 


65 one that has maimed another. 
In an Adulterer. | 
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That if am he done, it e to be repair- 
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10. In a Raviſher, 
11. In a Thief. 
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That Men are to be accounted by 


Nature equal. 
Sect. i. E Very Man is to account anther bis 
Equal. | 
. HY hat is a natural Equality. 
. The popular Reaſons for it. 
The Opinion of ſuch an Equality makes 
Men helpful to one another. 
How Things are to be divided by it * 
many. 
Men offend againſt it by Pride. 
And by Afronts offered to others. 
HW hether any be Servants by Nature. 
FW hence has proceeded that Inequality tbat 
is found among Men. 


CHAP. III. 


Of the common Duties of Hu- 
maniiy. 
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Set. I. K Very Man ought to promote ths =. 
of others. 
2. And that either indefinitely. | 
3. Or definitely by common Humanity. 
4. 4 leſſer Sort of Examples, viz. 
7. * _— a Way through another's 
| A 9 
6. And for Carriage of Goods, 
7. Whether Toll may be required for Aach a 
,  Paſage. 
8. Of our touching upon a ſtrange Shore. 
9. Of entertaining Strangers. 
10. Of allowing a Settlement to Foreigners. 
11. Of granting a Mafket. ''\ 
12. Whether a Man be e a Stran- 
er's Goods. | 
21 3; Of permittins Marriages. © © 
14. Whether any fingle Perſon may bs PA 
nied what is common to all. 
15. Of Beneficence. 
16. Of a grateful, 
3 And e Mind. 


CHA P. Iv. 


Of the Duty of keeping. Faith, 
and the Diverſity of Obligati- 


ons 10 11. 
Se. 4 * E RE muſt be Covenants and Agree- 
ments in all human Societies. | 
2. Covenants are to be kept. 
3. Obligations are natural or adventitions. 
4. Atheiſm defiroys all natural Obligations. 
5 4 natural or civil Obligation. 
6. What is the Force of each of them. 


7. f 


a 


7. A perpetual and temporary Obligation. 

8. Obligations not mutual. 5 

g. Obligations perfettly or imperfectly mu- 
tual. 


CHAP. V. 


If the Nature of Promiſes and 


Patts or Covenants] in gene- 
ral. I 


ect. 1. V Hence adventitious Obligations ariſe? 
8 4. W What is Mr. Hobbes's transferring 
of Right ? ö 
3. No Man has a Right to all Things, as 
Mr. Hobbes aſſerteth. 
4. In what a transferring of Right conſiſts? 
7. 4 meer Aſertion doth not oblige. 
6. An imperfect Promiſe obligeth, but does 
not give another a Right. 
7. A perfect Promiſe. * 
8. Promiſes in the future Tenſe give no Right. 
9, 10, 11. Whether there be a Powe? of o- 
| bliging in bare Patts, or Covenants. 


CHAP. VL 


Of the Conſent required iti 


making Promiſes and Pads. 


Sec. 1. C Onſent is required to make Promiſes 
f and Patts. To . | 
2. Conſent is ſigniſied openly or tacitly. 
; 8 Clem, the Uſe of Reaſon. 
3 . 
4. Great Drunkenneſs hinders it. 
5. Of ſuch as are under Age. 
6. Of Error in Promiſes. Ex 
. Of Error in Promiſes and Contracts. 
: Of Fraud. 


9. A Suſpition of a Cheat makes Patts void. | 
10, 11, 12, t3. Fear makes Promiſes and 


Patts void. 
14. How Promiſes, null in themſelves, may 
be made valid. 
15. Of the Conſent of the Perſon to whom a 
Promiſe is made. 


16. Of the Signs and Infiruments of Con- 
+ ſent; 


CHAP. VII. 


Of the Matter of Promiſes and 
© Covenants. 


Sect. 1. 77 E are obliged to Things poſſible to be 
done only. 
2. Promiſes of Things impoſſible are void. 
3. Impoſſibilities which ariſe about Coves 
nants. | 


4. Whether our utmoſt Endetrour is ſufficis 
ent? | | 
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F. Whether a Man be obliged to bear ſuch Af+ 
Mittions as are above human Courage and 

JV ; 

6. There is ub Obligation to Things unlawful, 

7. Diſboneſt Bargains do not oblige, though in 
our Power. 5 

8. Nor ſuch as can't be performed, but by 

e foul Action. ä 

9. Whether Things diſboneſily given can be re- 
covered? | 

to. Other Mens Goods are promiſed in vain. 

11. Yea, and our own, if they are under any 

Obligation to another. 755 


CHAP: VII. 
Of the Conditions of Promiſes. 


Sect. 1. H O mam Ways is a Promiſe 
made? | 
2. What is a Condition? | 
3. A Condition refers to the Time preſent, or 
the Time to come. | 
4. 4 Condition is either caſual, arbitrary, or 
| mixt. 
5. An impoſſible and unlawful Condition. 
6. The Addition of Place. 
7 The Addition of Time. 
. The Difference between Bargains and con- 
ditional Promiſes. 


CHAP. IX. 
Of the Mini/ters or Agents con- 


cerned in contracting Obligati- 
ons for other Men. 


Sect. 1. 5 e and. bargain for ano- 


. How many Sorts of Commiſſions there are? 

| _ a Deputy die before he has finiſb- 

ed 

. The Difference between a Deputy ani Me- 

diator. | fot 

How far another may accept a Promiſe 
: for as. | | 

, _ can't accept a Promiſe for @ Perſon 
Of a Burden annexed to a Promiſe. 

The General Diviſion of Pakts, or Bar- 

gains. 
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BOOK IV. CHAP.L 
Of Speech, and the Obligation 
which attends it. 


Seft.1. 0 F the Uſe of Speech. 
2. 


Of the Diverſity of Signs. 


3. Of the Origin of Speech. 
4. Words fignify according to Impoſition. 
*b2z F. In. 
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5. Impuſition is attended with @ Compact. 
s. This Compatt is either general, or parti- 


cular. | 
7. Whence the Obligation of diſcovering our 
Mind to another. 


8. I hat Truth is, and what a Lye. 


9. Every Umruth is not a Lye z and there- 


fore not criminal. 
10. Of the Right which is violated by lying, 
and whence it is derived. 
11. How far Part of the Truth may be ho- 


neſily conceal d. | Of the | Power of Mankind 0+ 
ver [the] Things [of the 
World.] RN, 


Sect. 1. 7 E greateſt Part of the Law is em- 


12. Simulation in Things how far lawful. 

13. Of ambiguous Speech. | 

14. Of mental Reſervations. | 

15. How far we may be allowed in ſpeaking 
- falſly to Infants. 


16. I is lawful to ſpeak. what. is falſe, for 


| _ the Preſervation of others. 
17. How far the Governours of States may 
be indulged in giving out falſe Re- 


. 
18. In bew Manner it is lawful to deceive 
an ill deſigning Curiofity. 
19. IT is lawful to ſpeak falſe to a profeſſed 
nemy. | 
20. Whether a guilty Perſon, arraigned, may 
deny the Charge. | 
21. What the Advocates or Counſel may, in 
this Reſpett, do for their Client. 


CHAP. IL 
F an Oath. © 


oft. 1. THE Sanfity of an Oath, 
n hat an 5.4 .. | 
3. It muſt be taken only by the Name of 
G OD. 
4. And according to the Religion of him that 
Sans, 
5. Of the Intention of him that ſaears. 
6. An Oath is an additional Bond of an Obli- 
gation. jt» 
. Of Oaths obtained by Deceit. 
8. Of Oaths obtained by Fear. 
g. Oaths to perform Things unlawful, bind 


2 


not. 1 
10. Nor thoſe which hinder a greater Good. 


11. An Oath doth not alter the Nature of 
thoſe Actions to which they are join- 
| po Fant | | | 
12. An Oath excludes all Cavils. 
13. But is not always to be interpreted 
Aridi, 
14. Or without ſome tacit Conditions and Li- 
mitations. . 
15. An Oath is to be explained by the Inten- 


tion of the I . TRE 
16. Of an Oath 4 in another's Stead to 
oblige him. | 
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18. 4 Diviſion of Oaths, as, 1. For Con- 
firmation. 2. In bearing mne . 
3. Deriſive of a Controverſy, 4. 
| $; applet , or C learing. IN 
19. HYhether every Breach of an Oath is 
Perjury. 


Py . 


20. Of the Ways of diſpenſing avith Oaths. 


CHAP IL. 


Ployed about worldly Things. | 
2. Man uſes other Creatures byG O D's Or- 


dination. 
3. ** does no Injury by deſtroping Vegeta» 
5, | Fe 
4. Some Doubts about killing and eating living 
Creatures. | IE 
5. Which yet is maintained. | 


6. The Abuſe of our Right over living Crea 


Fures is to be reproved. 


CHAP. IV. 


Of the Origin of Dominion or 


operiy. 


. Sect. I. P Poperty and Community 1 © moral 


5 1 
hat is Property and Community. c 
. That it has no Place, but where there are 
more Men than one. 1 
I proceeds immediately from an Agreement 
among Men. * 
. Of the antient Community of Goods. 
. By what Degrees Men departed from it. 
. That it was profitable to Mankind. 
. The Opinion of the Antients about the 
Original of Dominion or Property. 
. Grotius's Judgment conſidered. 
o, II, 12, 13. The Arguments of thoſe 
who deny the Community of Goods 
uſed among the Antients. 
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g 


14. In what Senſe Dominion is ſaid to be by 


natural Right. | 
if. How far Infants are capable of Pro- 


"CHAP. V. 


Of the Object of Dominion and 


Property. 


: Heir is obliged by the Oath 8 | 3 8 
” yy”; wh obliged by the 1 of Sect. 1. 6 


2. Things 


1. Things conſumed in their Uſe are in vain | 


9. The main Ocean can't be in any Man's Do- 
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made our mn. 8 

3. 4 Thing become our own ſhould be capable 
of keeping. | 

4. The Uſe of ſome Things made our own is 
common to all. 

7. The divine Grant is not contrary io our Do- 
minion over the Sea. £94 % 

6. 1 againſt all Property on the 

ea. 

7. What the Uſe of the Sea irn. 

& "ee Parts of the Sea are made a Poſ- 
Mon. 


minions. | 
10. How far Navigation and Commerce on 
the Sea is free. | 


CHAP. VL 
Of Occupancy. 


to THE ſeveral Ways of acquiring Do- 


minion. 

2. The original Methods of acquiring it. 

3. Occupancy is gained in whoke, or by Par- 
cels. | | 

4. The Poſſeſſion of Moveables depends on the 
Diſpoſal of the chief Governour. 

5. In ſome Places the catching of Wild -beafts 

is allowed to every one, 


| 6. In other Places it is the Privilege of great 


Men only. 


5 7. Whether he that hunts contrary to the 


Law, has a Property in the Beaſt he 
takes. 

8. When Things occupied are underſtood to be 
immoveable. 7% 

g. When they are moveable. 


to. Whether a Wild-beaft becomes mine as 


ſoon as I have wounded it. 
It. HY hether the Fiſh are ours, that are in 


T_T. 7X 775 73.5 
12. Things left become immediately the firſt 
Occupant s. | - 


13. Of Treaſures. 5 
14. Of Polſſſions obtained by War. 


CHAP. VII. 


Of additional Acquirements. 


Sect. 1. H O W many Sorts of Additions. 
2. 


„ N belong to the Oun- 


er of the Thing. 
3. How many Sorts of Fruits. 
4. The young ones of Beaſts belong to the 
Owner of the Dam, or Mother. 
5. Things planted paſs with the Soil. 
6. How Buildings go along with the Soil. 


| 7 The Paper goes along with the Writing. 


The Canvaſs with the Picture. 
g. The Purple with the Garment, 
10. Of new Models in Things. 


11. Of whole Countries left by Water,. 
12, Of Fields belonging to private Perſons. 


CHAP VII. 


Of Right over other Mens Goods 


Sect. 1. A Man may have 4 Right over other 


| Mens Goods diverſe Ways. 
2. How many Sorts of Right we have over 
others Goods. © | 


3. The Right of holding in Fee | Simple. 


4. The Right of a Ground-plat. 


57. The Right of an honeft Poſſeſſor. 


6. Services, what, and of how many Sorts ? 


7 The Uſe with the Profits. 
. The bare Uſe. 

9. The Habitation. 

10. The Works of Servants. 

11. The Services of Cith-Eſtatet. 
12. And of Country-Farms. 


CH AP. IX. 


Of transferring of Property in 


general. 


Sect. 1. 1 T proceeds from Property, that e may 


alienate a Thing. 
2. The Conſent of two Perſons is required in 
every Alienation. ! 
3. Which is to be expreſſed by ſome Signs. — 
4. An Alienation is made entirely, or upon 
Conditions. „ 


F. Whether Livery be required in every Alie- 


nation. 
6. Property ts either accompanied with, or 
' ſeparated from Poſſeſſion. 
„ What, and how manifold Poſſeſſion is. 
4 Hoem Property is gained by bargaining only. 


9. True and feigned Delivery. 


HAF. X. 


of Wills and Teſtaments. 


Sect. 1. Hꝰ many derivative Ways of Ac- 


quifition ? | 
2. 9 Definition of a Will is examin- 


ed. 

3. What is a Will to us. 

4. Whether Wills proceeded from the Law 
of Nature, is doubted. 


5. The Antients diſpoſed of their Goods while 


they were living. 
6. How far Wills proceeded from the Law 
1 and bow far from poſitive 


g. 
7. An Inheritance given by Will, wanting due 
Form, may be entered upon, if none op- 
Poſe it. | | 
8. But 
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8. But the Heir may null that Will, as if bis 


Anceſtor had died inteſtate. 
9. RO in Cafe 1 Deatb. 


CHAP. XI. 


07 Succe/ſons 70 Perſons . 
* 


Sed. I, gu, Ucceſfon to Perſons that die inteſtate, 
depends upon a W of their 

. 7 2 | 

. Net as it is agreeable to Reaſon. 

. Children are preferred before all others. 

Parents are to maintain their Children. 

. What is meant by Maintenance. 

Who are to be accounted Children? 

. What more than Maintenance is due to 
Children, and why ? 

It is not neceſſary that Goods ſhould al- 
ways be equally divided among Chit 


dren. 
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9. Legitimate Children are to be preferred 8 


. ore naturaly 
' fo. Provided that the Father owns them, 
11. Or does not diſinherit them. 5 
12. Of the Right of Repreſentation. 
13. Parents muſt ſucteed. for want of Chil- 
aren. 
14. Aud for Want of them, the neareſt Re- 
lations in their Order. 
15. Whether Friends may be preferred- before 
Kindred 2 - 
16. 2 Benefactors [te Relations ? 
The. Order among Kinared. | 
18. 1 26 allow a large Power of 
588 poſeng Eſtates. 
109. The 27 the Deceaſed, how far he is 
- obliged to pay his Debts. 


68 A P. XII. 
Of f. or Freſcription. 


Sect. 1 He 0 2 Uſucapio and Preſcription dif- 


2. What U, Uſucapion is bs the Roman Laws, 

and where it takes Place. 

3. How far honeſt Dealing is required in Uſu- 
capion. 

4. Continual Poſſeſſion is required. 

5. The Reaſons of introducing Uſucapion. 


3 6. Whether the Law for Uſucapion be pe- 


nal. 
- =. Many refer Uſucapion to civil Right. 
8. Whether Uſucapion can ariſe from a tacit 
Dereliction of the Proprietor. | 
9. It ſeems to depend upon the tacit Agreement 
e Nations. | 
10. HowUſucapion may be prejudicial to Chil- 
dren not yet born 
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11. ſacapion is alſo in e diverſe 


* 


CHAP. XII 


Of the Obligations which ari ſe 
immediately from Property. 


Sect. 1. E 7 ery one is obliged to abſtain from an- 


other's Goods. | 
. h Goods kept by us are to be reſtore 
e 
. Which is proved. 
And illuſtrated. | 
Contracts made about others Goods are 
void, as ſoon as they are known. 
What is gained by another 8 Goods, muſt. 
be Feſftored. 
An honeſt Poſer i is not an 70 reſtore, 
I the Goods are decayed, or loft. 
. But he is bound to reſtore the preſent 
Fruits, 
9. And ſuch as are ſpent, if he muſt have 
ſpent others of the like Value. 
io. But 5 them be has neglected to ga- 
her. 


11. He is not obliged, who has given away 


what was given bim, but with a Di- 
ſtinction. 


12. Nor if be has ſold what be bought with 


a Diſtinction alſo. 


13. How he may recover the Price, who 
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Sovereign is alive, though in an Ex- 
i'd Conartion, 


CH A P. IX. 
Of the Duty — 


Seck. I. HE Office and D Soverei 15, 
'T whence to be ns, * 
2. The Obligation that Princes have fo be well 
iuſtructed in ii. 
3. The Peoples Safety is the Err "= | 
8 The Subjefts are to be r in "oy | 
Manners, 
5. Fit Laws are 1 be enafted, e 
6. And put in Execution.  ' © 
7. Penalties are to be inflitted with Juſtice 


and Moderation. 
8. The Sabjetts ave to be reftramed from mu- 
tual 1 
9. An able and Ms "to be 
 phiyed in e re” K at; W 
10. Taxes are 10 l dawally. laid, an Vexbtly 
gathered. 
11. The Fe. of the State is 22 advan- 
ce 


12. Factions to be prohibited. | 2 
13. 4 ſufficient Force to be kept. ap for the 
oppoſing of e e 


w, 


BOOK VIII. CHAP. L 


Of the. Priver to direct the A- 
 Fions of the Sulzeck. 
Seb I. O Natwe of a Laws 1 in gene 


2. Whether a civil Low may anal the 
3 " e 


1 3. Hhe- 


"The oN 


3. V. * the Definition of Crimes is left 
_ arbitrarily to the Determination of the 
civil Law. 
4. The Precepts of the Decalogue whether ci- 
Ai Laws. 
5. Whether any Thing juſt antecedent to the 
civil Laws. 
6. Whether a fi inful Command of 4 Supe 
nor may at any Time be obeyed without 
Kn. 
7. No. Sin lawfully mined upon the Com- 
mand of a Superior. 
8. Whather 4 Subject may lawfully bear 
Arms in an unjuſt Mar, ar the Command 
F his Prince. | 


CHAP... IL 
Of the Power of the Sovereign 


over the Lives the Sub- 

ject for the Defe ence of the 

Commonwealth. AG | 
Sea. 1. PHE Sovereign may hazard the Lives 


of his Subz8s i in War. 

2. Whether lawful to refuſe bearing Arms 
upon a Compact with an Enemy. 

4 No Man 10 . * unſit to bear 


Arms 
4. The Obligation of a Soldier, what... 


an innocent Subject. 
6. The Commonwealth. may deliver up 4 Sub- 
mn | | 


CHAP. II. 


of 2 Power of the . 
"reign over the Lives and 
Fortunes of the Cy in 


— Cafes. 85 
Sec 1. P 
tber and how transferred from par- 
 »  Ftcular Men to the Commonwealth. 
Gs a Liberty of Nature no uma Pu- 
niſhment - 
3. But only in a Commonwealth. 
_ Puniſhment, what. 
NA * zo what Species of zul re- 
ducible 


6. That one ' Man fouls puniſh another, not 
ag 2 SENG of * e ders Jodeed. 


HE Pino! Ou Pad whe- 


LIND 4 C: End. 


. Whether the Commonwealth may give up _ 


i i 7. Or amterly | 
Human Puniſhment ought to have ſome "© 


E N I S. 


9. The fir End of W the Aalen. 
ment of the Offender. 
V 8 lawful for any Man to correct 


IT. The / Fond End of Puniſhment, Cauti- 
on for the injured. * 

The third, the general. Security. 

How far private Men are allowed to in- 
Pit Puniſoment. 

What Offences it is needleſs for * 

Juſtice to puniſh. 

— lawful at any Time to par- 


10. 


12. 
13. 
14. 
15. 
. How far this is lawful antecedently ro 
the penal Law. 
How far after it. © 
. The Quality of a Crime 75 be eſtimated 
from the Object of it. 
And from the Paſſion that gave the Im- 
Pulſe; 
Ad from the Force of the Inclination 
and Iutention; 
Aud fromthe Obſtinacy and Reſolution 
of the Criminal; 
Aud laſtly from Cuſtom and Habit. 
H hat to be regarded in determining the 
Quantity of the Puniſhment. 
. The Meaſure of Puniſhments, what. 
In Pumſbment the Perſon 55 the Sufferer 
70 be regarded. 
i . The Jewiſh Law whether” an univerſal 
adequate Meaſure of Puniſhment. 
27; . Of Retaliation. 
A Corporation or Community, how pu- 
niſbed. | 
The Crimes of Corporations wear out in 
Courſe of Time. 
CHART {© — Evil not an buman Puniſh- 
EY. 31. Difference between Damage di- 
reftly and by Conſeguonte. lee 
32. Difference between the Occuſion and the 
Cauſe of Evil. 
33. * 3 Man to be e tor another”s 


Th 1 
e 0 * A P.. IV; + 


of the Power of the g 
mn determining the Value 4 
the Subjects. 


ho 29. 


Sec. 1. Ege defined and divided. 


Simple Eſteem natural. 
8 3. 3. bb 2 entire, 
4. Or impaired, 


6. Simple Efteem een of 175 either 
from a certain State, 
7. Or 


dF Or upon a criminal Account. 
. No Diſhonour to refuſe to engage in a . 
when the Laus forbid it. 

5. ae Eſteem not dependent upon _ Plea- 
ſüure of the Government, 

10. * to be ſacrificed for it. 

_ 11. Intenſive Efreem | 

12. The Foundations of it. 

13. Whether Power the ak Foundation of 
Hinour. 


14. An Aptitude only for Honour the Reſult | 


e thoſe Foundations. 
15. What Perſons have a Right of Prece- 
© dence to others. 
16. Arguments upon which Precedence is Pre- 
| tended to. 
17. That of Amiquity examined. 
18, 19. 
| 6 Titles. | 
20. One Sovereign Prince not obliged to yield 
the Precedence to another. 
21. How ſuch Princes might meet, without 
any Diſpute for Places. 
22. Of Order between Equals. 
23. The Power. of appointing the Order of 
ze Subjects lodged in the Sovereign. 
24. Subjects of different Commonueelths, 
3 how compared. | 
IF. N, obility of Birth not from Natute”: 


26. But from the 2 of Common- 


n wealths z 
27. Uſually is, and ought 10 be founded upon 
erit. 
. 28, The Naum of the Roman Nobility in 
: the earlieft of Times. 
29. Offices bum in the State, the Meaſure 
of it afterwards. 
30. Mbat the\Natare of the mars Nobili- 
| ty in the greateſt Part of Europe. 
. . of Blood. little regarded: in ſome 


32. How far civil Honours _— upon the 


rs arte 


. | K K) : 3 
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CHAP. V. 


of the Power of "the Sovereign, 
.both oven the publick Patrimo- 


I Ay, and. the Aa a Priuate 
Sudeck. | 1 r 


EMS J N A 


Sect. 1. E 2 Power the Prince bath uu 


the Goods. of the Commonwealth, 


= 86 1 the, Ling 


2. The Subjefs do not OD where © awe the 
Ae wi their Wet to che Common- 
wealth. 


voa 4 
* 7 r <A 3 


«- 5 4%, 
: = * 
n "Y 


The ToN 


at of Power, of its Quality, and 


1 r; Pairi- 


ENTS. 


Ne The Sovereign may make Laws to dire 
the Subjects in the Uſe of their Goods and | 
. Eftates, 
2 © Aud alſo impoſe Taxes upon them. © 
5. A hat to be obſerved in the impoſition of 
Cuſtoms, | 
6. And other Taxes. | 
7. Of the Sovereign or tranſcendental Pro- 
pPriety. 
8. What Power the Prince hath over the | 
Goods that belong to the Commonwealth 
as ſuch. © 
9. Of the Alienation of the Kingdom, of any 
, art of „ a 
10. 4 Prince cannot make bis Kingdom a 
Fief,, or mortgage it, witbout the Con- 
ſent of his People. 


11. Nor alienate any Thing eee in 
the Crown. 


0 H * p. VL 
07 the Right 7 war. 


Sect. 1. THz Divijon of what follows in the 
1 Chapter. 

2. Peace the ordinary proper State of Man; 
War extraordinarily indulged by Na; 
ture. 

War either offenſive or defenſive. 
2 TE auſes of War pf be manifeſt. 
F- The unjuſt Cauſes of War recounted, 
6. Fraud awful againſt an Enemy. 
7. How far Violence may be lawfully uſed a. 
gainſt an Enemy. | 
8. In a Commonwealth particular Private 
Men loſe their Right of War. 
9. War either folemn, or leſs ſolemn. 
10 4 Magiſtrate as ſuch hath no 


Right to 
— tre, mate War. 8 4 


5 n ; : 11. . Berber be may make War upon a. of 


DS " ſumption of bis Prince's Conſent. 

ID 8 How far an Injury, done by a Subject, 
may give Reaſon for a War agginft 
the Commonwealth, 

| 13 Of the Equity of Reprizals. 
14. For whom we may juſtly make War. 

O the Declaration of War. 

. Of the Liberties commonly uſed in ar. 


. Of the Liberties * upon the Perſon of 
an Enemy. 


. Whether lawful to kill an Enemy by 455 | 
ſaſſines? 
. Things ſacred not exempt from the Liber- 
ties of War. 
T hings how acquired in War. | 
To IG the PT 8 War be 
. 


1 * f . % F - ? 128 : - 
k , 1 . 
, « '% * 22 
£ 


40. 
21. 


* 2 * 
* 


">The © 


23. 4 Loan, whether acquirable in War, 
24. Dominion over the Conquered, how ma- 
ny Ways acquired. 
25. Things loſt in War, how recovered. 
26. Whole Nations, how reſtored to Liber- 
55. 


CHAP. VII. 


% 2 
Of Compacts that relate to 
War. 


Sect. 1. T HE Divifion of Compatts that pre- 
ſuppoſe War. 
2. Compatts that have no Tendency to remove 
| the War, whether valid. 
3. A Truce, what. 
4. Of the Duration of Truces. 
5. 4 Truce leaves the Diſpute the War be- 
gan upon undecided. 
6. No Need of a new Declaration of War 
when the Truce expires. 
7. Truces contracted and made by expreſs Com- 


Patt. 
8. of the Beginning and End of Truces. 
g. The Subject when obliged by Truces. 
10. What Liberties a Truce allows, and what 
forbids. 
11. Fhether a Man taken in an Enemy's 
| Country, and forcibly detained, may 


be kept Priſoner after the Truce is ex= __. 


| pired. 
12. What enſues upon Violation of | the 


Truce. 


13. Of Compacts that relate to ſafe Con- 
duct | | | 


; F/4 - i ; 

14. Of the Redemption of Captives. 

15. Of the Compatts of Generals. 

16. Of the Compatts of private Perſons in 


CHAP. VIIL 


Peace. 


Sect. 1. 
 lidated by an Exception of Fear. 
2. Whether a Peace made with Rebels is 
— abe Gd 
3. How far, upon a Pacification, . s 
| ; A private Subjects may be excuſed. 
3 


ONTENTS. 


22. Things incorporeal, how far acquired in 
Mar. HERES 


Sea. 1. 


Hether Compacts of Peace are inva- 


4. The Term limited for the Performance of 
be Condition of Peace, to be ftridtly 


interpreted. 3 
5. How if Peace be referred to the Deciſion 
| of the Sword. © | 
6. An Hoſtage ſucceeding his Prince tan be no 
longer detained. 


7. Of the Mediators of Peace. 


Of Leagues. 


T HE Diviſion of Leagues. | 
Leagues that eftabliſh nothing but 
what was due by the Laws of Na- 
*. . Rong 
; * Leagues which, and what Sorts of 
bem. 25 | 
. Of unequal Leagues. | 
. Of tuo Confederates which a third ought 
to aſſiſt. | 
Leagues real, or perſonal, 8 
Which may be diſtinguiſbed either by par- 
ticulat, _ 
Or general Marks. 
9. Whether exiled and depoſed Princes can 
have the Benefit of their Leagues. 
10. Future Allies, whether comprehended un- 
der the Name of Allies in general. 
II. Leagues not to be ſuppoſed to be tacitly re- 
| newed. | 
12. HF hat Obligations lie upon the Engagers, 
* when their Engagements are not own- 


© AA AT w 


; ed and, confirmed. : 
13. An Engagement whether ratified by the 
* Silence of the Sovereign. | 
Promiſcuous Compacts of Sove- 
EO, remn Princes. ; 


Sec. 1. THE Divifion of the Chapter. 
2. 


Of Compatts that reſtore 


How far a Prince may reſtore bim- 
ſelf to his Right, when injured in 
Compact by a Foreigner. | 

3. How far, when by his own Subjects. 

4. The Contracts of Princes, how far exemp- 

* from the Civil Laws. 
. A Prince cannot diſpenſe with any valid 

l Oath be bath — * 

6. How far a Subject may have an Action 
againſs his Prince upon Matter of 
Contract. 

7. The 
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ow done into Engliſh from the French of the AuTHos; 
Together with the Authorities aud Notes in the Margin, 


By Mr. CAREW of Lincolns-Inn. 


LONDON 


Printed for J. War r zog, R. Wii xIx, J. and J. Bonwicxs, 2, 
T. Wax, and T. Osn0xn. Me xxrx. 


The Reader is deſir'd to make the Corrections following. 


AG. c, Col. 2, Lin. 31, Precepts of M the 46, cl. 1, Seat. 17, J. 7. Lacedæmon, r. Lacedemon. | 
7 5 3 wy H fie 2 2, J. 3, which proceeded no farther than, 7. whick 


ee 


Precepts of &c. er ee L | 
14 . 1, difficult to be rightly conſtituted; r. proce not beyon | 
; 4g N . = 1 _ __ Mn _ 75 J. 7, 8, a Spirit of Diffidence, r. a Spirit of Scepti- 
Did. col. 2, J. 52 ſometimes interfere; and Charity cum and Suſpence . 
: and Juffice A 4e. 7, often interfere; and har Charity id. col. 2, 4 11, 12, was good, 7. was a real Good, 2, 
| 2 d Juſtice ound &. dels, or. | 
P. cel. 2, 1.4, 2 fine, or E, 7. or In- f 52, tl. 1, J. 13, does; I may fay, 7. does, a» I ma y fay, | 
| nvenience P. 53, col. 2, J. 15, 5 6 ſhunn'd it, r. ever munn d it, | } 
Did. cal. 2. J. 46, permitted, r. allowable P. 55, col. 1, J. 25, Right; r. Law, 4 
= P. 8, col. 1, J. 21, do not proceed, r. proceed not F. 57, col. 1, 1.1, Scholar, r. Diſciple | JT # 
/ | | "Fig: col:ny 1. 47, Services, not hurtful to himſelf, that he Bid. J. 13, r. a ſpice of Kc. f 

cean do him, F. Services, that he can without prejudice * him. P. 58, col. 1, I. 9, fine, Caſes always 7. Wr 

F. 66, col. 2, J. 30, incertainty, 7. uncertain 


—91 rf 8, ue you yet born, 7. are ye urn WP P. 687 Ve 1810 e ee . bn 

Did. J. t difficult, 7. not | 1 £0 9, 10, Will till neverthe c. r. will 

6 . fill beer jet the les an Atheif for all that 5 as long as i 

55 ; , 544: ſe t ſwer &c. r. d appears, t &c. 

5 | e Irene . e Hue. 0 7 open © io Bid. col. 2, J. 27, Character, 7. Name | 
| ” Reaſon # 7. Reaſon?” F F bg col, 2, J. 275 28, his Rahn he rd, r. the Reaſon 


Did. col. ; 14, 2 fon 
P. 11, col. 1 2 thei WA them ? | 
Pd Sk far d . Col. 2, J. 35, dele too 
Aae heyond” P. 72, col. 1, I. 13. defac'd; r. Lad * 


Did. col. 1, . ni Sion 
ng, 
oſophiſing, T. philoſophizing z Bid. col. 2, I. 4 fine 4, Profit, r: Intereſt 


+ 1 Bid. col. 2, l. 5. 
id. col. 2, l. 2 c. Reaſons which he edges. a 
P. 74, col. 1, l. 1, deveſted of r. ſtripp'd 
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; | f . nice cannot refuſe to them. 7. Reaſons he al- 
11 ledges, the leaſt ——- cannot but — their c ogen Bid. col. 2, 1. 34, examine, r. examine at preſent, ; 
3% Y | | . bid. col. 2, J. 19, to confirm themſelves, r, to bet CO ee aiſk Goda 1, J. 9, conciſe and rough Stile; r. conciſe and 
**# 8 | id. 1. 9,10, 7 chiefly maintain & r. pertinacio cult 
| ' 8 | | infiſt upon ar. OP 7 5 . Sid. col. 1, I. from the bottom 5, form'd; r. cull'd | 
N # | P. 12, col. 2, 4 4, Profit, r. Benefit 5 Lid col. 2, 1. ult. We there alſo find ſome Deciſions; 7. We 
* 25 , 1. 44, whereas, r. n find alſo ſome of his Deciſions &c 
11 | „ 1 #7 2s þ coputs'd, 7. i F̃. 76, col. 1, l. 15, the Uſefulneſs of Religion in Civil 
F. I Hir Wen writing, r. writings © Societies; r. the Importance of Religion to Civil Society. 
ſl | Did. col. 1, 5 97 10, 4 fine, as well as &c. r. both 461d. J. 24, Aru of them ; 7. concur with him; 
1 . : ? Obi 5 : 238 t are moſt uſeful to my deſign; r. that beſt 
—_  - x col. 2, J. 10, Res v. gation gat , 
I | f : | | P. 15, col. 25 J. 8, + fine, abuſe 3. > abuſe, Ke. 2 Lo 5 " Bid. col. wk 7 A 13, begin firſt with that; 4. begin with that 
KS 3 P. 16, col. 1, J. 6, _— r. worſhip, frſt, 
a P. 17, Not. 4, Idolatry, . 2 c. 8 S. 1, 2. Thid. . 20, Argumentation, 7. Argumentations | | 
#4 5 P. 195 cl. 2, L 30, ty 3 r. guil Bid. 1. 22, Heart of doubt; r. Heart of the Doubt; 
341? 1 "L 16,4 fine, S. ral *} 2 Aid. 1 24, 2 5, Schools, the Bar, or the Pulpit; 7. 8 
11 : 1 3 FN. 2 1.44. S en x þ 7. ee, "1%: and the Bar; or for the Pulpit, where 1 14 
344 FP. 26, col.1, I. 3, r. Accounts, cou'd Bid. col. '2,1.10, Bid. col. a, l. 27, It is; r. It may be r 
F | e. Opinion P. 86, col. 1, J. 7, 8, a fine &c. Attention, that we ought | 
1 1 27, col. 1, J. 8, it ſelf. In vain, 7. it ſelf: in vain to have for, r. Attention, we are to beſtow &c. ' 
_ 1 g Bid. 1. 11, Reflections. In vain r. Reflections: in vain P. 87, cel. 1, J. 12, faculty of &c. r. Faculty too of &c. ; 
- . 1 | g 7314. 7. 20, to ſuch, 28 have no better to make uſe of; ha- 1bid. FA 8, — fine, Habits and Cuſtoms &c. F. Habit = i 
3 | | ring &c, e h, as have Gains 1 1 
1 i; 39, col. 2, 1.37, 38, to th a Whore, 7. Co FF 1 | 
= : with a Courtezan, Go Keep | 
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s E C H. L SECT. vn. 


H E Science of Morality is ws of 7200 Falſe Teachers who * 
uithin the Reach of the noſt up even in the Days of JAS US CARAI Or, 


ordinary Capacities, Pag. 1 and his Apoſtles | 17 
THCT AIM JT © OR OR TY 
Is capable of Demonſtration. 5 4 3 4thly, Of the Fathers of the Charch, and 


other Chriſtian Doctors, from the Death of 
thoſe who were the immediate Succeſſors of 


8 E C T. III. | the Apoſtles, down to the Reformation. 18 
The Ay nſwer to an Objedtion, drawn from the . 8 ; | 5 = 8 
Dijficulties that ariſe in deciding certain SE CT. X. 
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OF THE . 
L . . | | . | 1 
Science of Morality, &. 
. DDD reer rr 
5 28 72 
Fl SERESTEEING * the ſpeculative Sei- ſcribe to all Men, without exception, the Duties, 
Y ences, if conſider d in, and for whichtendtoprocurethem that Happineſs, which 


themſelves only, are all of em uſe- 
leſs; and ſeeing the Purſuit of ſuch 
Objects cou'd never be the End, 
for which Man was created; it 
ought not to ſeem ſtrange to any, if the Genera- 
lity of Mankind ſhou'd be found incapable of ap- 
plying themſelves to this ſort of Science with any 
2 5 le Succeſs; and a very great Part not able 


even to comp rehend its firſt Rudiments: But it 


wou'd be juſt Cauſe of Wonder, ſhou'd the Practi- 
cal Science of Moral Actions not be attainable, 
to a competent Degree at leaſt, by all who will 
make uſe of their Reaſon, in whatſoever State 
and Condition they are found to be. 

And really, none can reaſonably doubt, but that 
© every Man, who will be happy, mutt needs, in 


they ſo paſſionately ſeek after. Now from hence 
it neceſſarily follows, that the natural Principles 
of this Science, are ſuch as may be eaſily diſco- 
ver'd; and ſuch too, as are proportionate to the 
Capacities of all fort of Perſons: So that to be 
inſtructed in this Science, there will be no oc- 
caſion to mount up to Heaven; or to have from 
thence any extraordinary Revelation for that pur- 
poſe. An antient Doctor of the Church has made 
uſe © of this Reaſon, to ſhew the Injuſtice and 
Vanity of the greateſt Part of the Heathen, Phi- 
loſophers; who pretended that Philoſophy, with- 
out excepting the nobleſt Part of it, even that 
which concerns gr | was not but for the 
ſmall Number of thoſe, who were the ini- 
tiated, and profeſs'd Diſciples thereof: And it 


K* order to make himſelf ſo, regulate his Conduct muſt be own d, to the Eternal Glory of the Su- 
bn after ſome. certain manner; and that God, as preme Legiſlator of Mankind; as well as to the 
'e Author and Parent of all human Race, does pre- utter Confuſion of themſelves; that none can com- 
f 2 See The Art of Thinking, Diſeourſe I, p. 2-. Edit. Anſterd. 1685, and 1697- | 2 3 

7 d I mean by this, and the Term Morality, not only what is commonly ſo call d; but alſo The Law of Nature, and Politicts: 
6 In a word, all that it is neceſſary for the Conduct of a Man's Self, according to his Eſtate and Condition. | 


© Hoe opus, hoc ſtudium parvi properemus F ampli, | 
Si patriæ volumus, ſi nobis vivere tari. Jo lib. 1. Epilt. 3, 28, 29. 3 
=== Id, quod que ri enter a lacupletibus gu; 4 


gu neglectum pueris ſenibuſque nocebit. Idem ibid. Epiſt. t, 24, & ſep. 9 | 
* Non eft ergo ſapientia, ſi ab hominum cœtu abhorret ; quoniam, fs ſapientia homini data eſt, fine ulls diſcrimine omnibus dats- 
„; ut nemo 75 prorſus, qui eam capere non poſſit. At illi ¶ Philiſapbi] virtutem humano generi datam fic amplexantur, ut ſeli 
omnium publico bono frui velle videantur ; tam invidi, quam ſi velint deli gare oculos, aut effadere ceteris, ne ſolem videant --- rod 
A natura hominis ſapiontiæ capax eft ; oportnit opifices, & ruſticos, & mulieres, & omnes denique gui humanam formam gerunt, 
duceri, ut ſapiant ; populumgue ex omni lingua, & conditione, & ſexu, & etate conflari Maximum itaque argumentum ef, 
Pbiloſapbiam neque ad ſapientiam tendere, neque ipſam eſſe erg 3 quod myſterium ejus barba tantun celebratur & palilo. 
1 Lactant. Inſtit. Divin. Lib. Jy C. 25, Num. 26. E it. Cellar. a — : : 
1 | [A] plain, 
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Plain, without Injuſtice, that God has given him 
Ties either impratticable; or environ'd with 


ſuch Obſcurity, as cannot be penetrated by one 


who really has his Duty at heart; ngtwithſtandi 


,all his Pains and Application. This the wiel 


Heathens have acknowledged; nor will it be im- 
proper here to produce their Teſtimonies; to 
confound thoſe; who, under Chriſtianity itſelf, 


ſeem to call in queſtion ſo inconteſtable a Truth. 


The Sroicks, who made Morality their principal 
Study, maintain'd, that their Philofophy was not 
Above the Reach of Women and Slaves; and 


that; as the way to Virtue. lies open to all Men 
- , Yithout Diſtinction; ſo there is no Eſtate or 
Condition with peculiar Privileges excluſive of 


others, as to the Faculty of knowing the Princi- 
les.and Rules, as well of thoſe Duties which are 
common to all; as of thoſe which belong to each 


Particular. I © it ſo, (ſaid an Emperor and Phi- 


loſopher of the ſame Sect) that you cannot recom- 
mend your ſelf, and raiſe a Character by the Delicacy 
.of your Wit, and the Fineneſs of your Underſtand- 


Ing? Very well. But there are many other Things, 


as to any of which you cannot ſay, I am not fit for 
it. Put in practice them, and ſbeu forth what does 
.entrrely depend on yourſelf; Sincerity, Gravity, Hu- 
manity, Laboriouſne/s and Induſtry; Contempt of 
V oluptuouſneſs. Be content with thy Condition 3 


fand in need but of a little; avoid Luxury, trifling 


Amuſements, and vain Diſcourſes: Have a Soul ju- 
icious, free, and great. Don't you. fee, that, being 
able to raiſe yourſelf by ſo many Virtues, without 
Having am pretence on the Account of natural Inca- 
pacity; you ſtill tontinue in the Mire, only becauſe 


Jou will? Ever bear in mind; that all the Happineſs 


of this Life depends on but very few Things. Becanſe 
you deſpair of being eminent in Logic, or, Natural 
Philoſophy; will jon give over all Thoughts of 
being free, ſociable, and ſubmiſſeve to the Orders of 


God? Another Roman Philoſopher, moſt illuſtri- 


ouſly eminent on .account of his Eloquence and 
Employs in the Government, had ſaid long be- 
fore, (being to confirm this Propoſition; That a 


| Man will never think that uſeful or profita- 


le, that is not honeſt; and that he will never do, 
or even think” of doing any thing, that he dares 
not boldly diſcover to all the World:) " II it not 


4 ſhame for Philoſophers to doubt of a Truth, of 
which even Peaſants make no doubt? Witneſs that 
Saying, which is commonly made uſe of, when we de- 
"ſcribe a Man of Integrity; That he is a Man, with 
whom one may play * at Mora in the dark: For 
iwas the Peoſamr who invented that old Proverb. 
But tho' none had ever yet diſcover'd in the 
Principles and Rules of Wer ſo high a De- 
ee of Evidence, and that they are ſo duly ad- 
juſted to all Capacities; one might ſtill appeal 
in this Matter to the very Nature of the Thing 
itſelf; and in ſome meaſure to Experience. We 
have here no Buſineſs to dive down into the im- 
enetrable Secrets of Nature, to diſcover thoſe 
imperceptible Springs, that produce in the World 
ſo many Phænomena, and ſuch variety of wonder- 
ful Events; to meaſure the Magnitude and Diſtance 
of the Stars; to rake up the Entrails of the Earth, 
and dig down to its very Center; f no more have 


wie here any occaſion to bury ourſelves in meta- 


preg Speculations; to turn over a vaſt Num- 
er of Volumes; to learn ſeveral Languages; to 
pierce thro* the Darkneſs of remote Antiquity ; 
in a word, to be very learned: We ſhall ſcarce 
have occaſion to carry our Thoughts beyond our- 
ſelves |, or confult any other Maſter beſides our 
own Heart. The moſt common Experience of 
Life; and a little Reflection on ourſelves, and the 
Objects that ſurround us on every Side; are ſuffi- 
cient to furniſh even the moſt ordinary Capaci- 
ties with general Ideas of the Law of Nature; 
and the true Grounds of all our moral Duties. 
Who does but ever ſo little examine his own Na- 
ture; and contemplate that wonderful Order of 


the Univerſe, which on all fides preſents itſelf to 


the View of every one capable of any Degree 
of Reflection; will immediately be rais'd to the 
Knowledge of that ighty, All-wiſe, and 
All- good Creator, in whom we * live, and 


move, and have our Being; to whom too, he 


will find he owes Homage with all the reſt of the 
Univerſe. Whence it is eaſy to conclude, that 
we ought to have the higheſt Idea of this Supreme 
Being, that our Minds are capable of receiving; 
and to obey his Laws, as far as wecanattainto the 
Knowledge of them. After this, there will be no 
great eg of much Penetration, to perceive how 


© Senſerutit hoe ade Stoici, qui & ſervis, is mulieribus philoſophaidum efſe dixerunt, Idem ibid. Nun. 7. ; 
f Non omnes curia admittit: caftra guogue, quos ad laborem & periculum recipiunt, faſtidioſe legunt : Bona mens omnibus patet : 
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wmnes ad boc fumus nobiles. Mer rejicit quemguam Philoſophia, nec eligit : omnibus lucei. Senec. Epiſt. 44-. Nulli præcluſa vir- 
tus eft; omnibus patet, omnes admittit, omnes invitat, ingenuos, libertinos, ſervos, reges, & exſules. Non eligit domum, nec 
cenſum; nude hamine contenta eff. Idem, de Benefic. I. 3, c. 18-. Cicero alſo fays, that there is not any Perſon, of what Na- 
tion ſoever he be, but may arrive at Virtue, provided he will take Nature for his Guide. Nec eft guiſpuam gentis ullins, qui, 
ducem naturam nactus, ad virtutem pervenire nom poſit. De Leg. 1. 1, c. 10.- ö 9 
E AemywvTyTa 0s 5% vue Sau gad oat; S. amd ne md, de wy wn Teig iter, & & Tiguyge 'Excive ty aaf 
&mp Ta ict & c, Unie , W ochrdv, 20 pepe, nm aqriidror, d 4 partes, . egg, m0 cvures, mo 
des, d ante 7 agALars?, 70 ν,Üby. *Our & het, mon dV mage eons dvd fp Cr, ic Ov coudtula & H 
x) £remmderrnTQ we/paos, Suu; tn xg wireis Judy, Marc. Antonin. I. 5, c. 5. Kat tn kel (wiurnor d ci), zn os 
$2134501s 67 Tat 70 ie, £16028 x, wii Gm dmiamons Otrancrxmds 5 Þymxds forces Net vi my vos x) , 
Ae, Y Kearevixory N wires. 0:9. Idem, Lib. 7, Set. 67,- Edit. Gataker. | 
"Þ Hæc nonne eft turpe dubitare Philofophoi, guæ ne ruſtici guidem dubitent ? A quibus natum eſt id, quod jam tritum ft ve- 
tuſtate proverbium : cum enim fidem alicujus bonitatemgue laudant; dignum eſſe dicunt, quicum in tenebris mices. Hoc quam 
habet vim, nift illam; nibil expedire; quod non dereat; etiam fi id poſſis, nullo refellente, obtinere® Cicer. de Offic. J. 3, c.19.- 


See alſo: Gretius De J. B. at Paris; Prolegim: F. 39.” 


Digiti, Micare; to play at Mora; i. e. to gueſs on a ſudden, how many Fingers the Perſon againſt whom one plays, holds 
up or down; by which Play the Antients bought and ſold many Things; as we may by drawing Cuts; and Croſs or Pile. 
+ See Lactant. Tnft. 1.3, c. 25, Num. 9,” & m_ 25 | 
| Ef 1 animi nedicina, PB '5 cujus auxilium non, ut in corporis morbis, petendum eſt foris. Cicer. Tuſcul. 
eit. 7. 3, . 3. £ | FER 7 ; ä 
In ille priori parte [Philoſophia naturali} ur periculi minus, [ fi quid fuerit erratum] ita plus difficultatis eft ; quod obſcura 
rerum ratio cogit diverſa, & varia ſent ire; hic fin philoſophia morali] ut periculi plus, ita minus © qv quod ipſe aſus re- 
__ - 3 anperimenta paſumt docere, quid fit verius, & melius. Lactant. Inſtit. Divin. J. 3, c. 7, Num. 4. 
it, Cellar. * ; 55 ved . ö 
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God has, by à natural Reſult, from the Conſtitu- 


tion of Human Affairs, put us under a Neceſſity 
of practiſing, one towards another, certain Dus, 

ics, without. which Society cou'd'not be main- 
tain d; and how he has thereby, laid upon us an, 


reby 
| indiſpenſable Obligation to Sue Pay thoſe Duties; 


every one according to his State and Vocation. 
This is certain at leaſt, that no ſooner are thoſe 
Principles propos d, but that every one becomes. 
ſenſible of their Goodneſs, and finds himſelf clearly 
convinc'd of their Truth 2 he be not the 
Slave of ſome violent Paſſion, that darkens and 

clouds his Judgment; or that there be not ſome 
other Obſtacle to hinder and divert his Attention. 
Let us here add the Teſtimony of a Heathen Phi- 

loſopher; tis the celebrated Confucius of China 
The Rule of Reaſon, ſays he, which comprehends the 
reciprocal. Duties of a King and his Subjects; a Fa- 
ther and Mother, and their Children; of Husband 
and Wife; of the. young Folks, and the Aged; of 
Friends, and all who have any Correſpondence or 

Intercourſe with one another, 1s not above the reach 

of the Yulgar. Whereas the Maxims which cer- 
tain People have 1 -r invented, or which they 
ou have paſs for ſublime, and above our Compre- 
henſion; ſuch as are certain ſtrange and abſtruſe Prin- 
ciples, and which. have no Relation to thoſe five ſorts. 
of Perſons before- mention d; cannot be at all recton d 
among tht Rules of Reaſon. Thus this wiſe Chi- 
eſe expreſſes himſelf, being to explain a Maxim, 
which he is endeavouring to ſet in its full Light, 

in order to prove, that tis eaſy for all the World. 
to be virtuous; tis the ſame Maxim which the 


| Goſpel ſo much inculcates: Do not that to others, 


which you wou'd not have done to yourſelf. And in 
very deed, there needs no more, to be convinc'd 
that the moſt ignorant are by Reaſon perſuaded of 


the Neceſſity of the general Duties of the Law. 


of Nature; than * either to ask em if they wou d 
be willing any one ſhou'd do themſelves: the 
Hurt which they do others; or to actually do it: 
For they will then immediately make it appear, ei- 


| ther by their Anſwer; or by their Complaints and 
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Actions, that they look on ſuch Practices to 3 
evil*; and that they underſtand very well; that 
they are forbid them, not putely thro! Caprice, 
or a miſtaken Notion of Juſtice and publick God; 
but for moſt ſtrong and equitable Reaſons. Every 
one will complain; if he is ſlander d, or robb'd, 
or ill treated in his own, or in the Perſon of thoſe 
who are dear to him; or in any other manner what- 

ſgeyer: The moſt ſtupid have then underſtanding 
enough to repreſent livelily in their way, the Great- 

nels of the Injuſtice and the Puniſhment due to 
the Offender. © Therefore; when they themſelyes 
commit any thing of the like Nature againſt 


© * 


others, it is doing them no wrong to condemn 
them by their own Judgment; and to look o 
their Ignorance, in which they may pretend to 
have been on that Head, as altogether inexcuſa- 
ble. But what is much more conſiderable; they 
can, not ag comprehend and. diſcover with lirels 
trouble the Fundamental Principles of Morality ; 
but beſides, wou'd they but uſe their utmoſt En- 
deavours to augment their ſmall Stock of Know- 
ledge; they might, without much Difficulty, draw 
from thence certain Conſequences, _ and extend 
their Knowledge to a Competency. conſiderable 
enough; at leaſt ſufficient for their Conditioh. In- 
ſtances too of this kind we often meet with in 
ſome of this fort. of People; who plainly ſhe w, 
both by their Diſcourſe and by their Conduct; 
that they are neither ſhort, nor wrong in their 
Ideas concerning Morality; altho' they may not 
be always able to explain Na or to expreſs clearly 
the Whole of what they think. The Conduct and 
Intentions of Peaſants, ſays Montagne, I have ge- 
nerully obſerv'd to be more agreeable to the Preſcrip- 
tion of true Philoſophy, than thoſe of our. Philaſo> 
phers themſelves. Vulgus interdum plus fapits 
quia tantum, quantum opus eſt, ſapit. This was 
probably the Sentiment of an antient Philoſopher, 
? when he ſaid; That many N without Having 


their Reaſon wh rae by Study, live nevertheleſs 
in a manner conformable to the Dictates of right 


a 1 Bizliotb. Univer/. Tom. VID, p. 426 tp "; oi Tn the Extract of Father cu plet's 05 7 he.” : Le | 


m Yee the Mes ir ey. Tom. II, P. 89, 


In the Eutl 


0 of Plato, Socrates ſays, Ke no one ſo much as queſtions whether he, who has kill'd another wrong- ; 


fully, or committed any other Injuſtice, deſerves to be puniſh'd for it; but what they diſpute upon, is the particular Circum- + - 
ſtances; when the Queſtion is, for example, to know who it is that has committed the Injuſtice, and what he has done, and 
when he became guilty of it, c. *Avbewmmy -an nde i, L910 Cu7evT © ws ve adi amuTiuvaym i d AI- 
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eur Curator, 70 Ths ic 6 dcn, Y ir, & more P. 8. 


B-, C, D, Tom. I, Edit. Serran. And p. 50. F, G,“ Edit. Læmar. 
a Eſſays, Lib. 2, c. 17, towards the End, p. 118., Ed. 177979. 5 nr 6 1207-7 


o Lactant. Inſt. Divin. Lib. 3, c. 5, Num. 4. Edit. Cellar. 
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F Perſons of the loweſt Rank can arrive at 


1 ſuch a Pitch of Knowledge in Morality; it is 
- much more to be ex 


pected that thoſe, who 
have greater Talents, and more. Penetration, with 
greater external Helps, and more eſpecially Men 
of Learning; ſhould be able to acquire to them- 
ſelyes in this Science, and that too in a much more 


_ diſtin&t manner, all the Light and Knowledge 


any way requiſite for the Conduct of Life: Nay 
5 even venture to affirm, were the natural 


1 
* 1 


cloſely purſu'd, Step 


Principles of . with due Application, 


Step as far as they 


wou'd carry us; that all the moral Duties of 


Man, in every Station of Life, might from 


thence be eaſily deduc'd, by a Train of Con- 
ſequences connected one with the other, in a 
Method ſtrictly demonſtrative: It appears to me 
very improbable, * that our Creator, having 7 f 
us Faculties ſufficient to diſcover and demonſtrate 

with entire Certainty abundance of ſpeculative 


; See the Elements of Juriſprud. Univer. of Mr. Pufendorf, p. 354. and the Preface of the ſume Book, p. z Edit. Franc. 1680. 
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ce ſtand for may (fays theſame Auth or? elſewhere). 


of which we may without a Fault be 
ignorant; principally, that vaſt Number of ma- 
ematical Truths, Which have been acknow- 


It is I fay improbable and incongruous to ſup- 


poſe, that the fame Creator has not alſo made us 
capable of knowing, and eſtabliſhing with the 
fame Eyidence, the Maxims of Morality ; in 
which, are contain'd thoſe Duties he indiſpenſa- 
uires of us; and on the Practice whereof 


: 


bly require ; and on tl | 
I Gal Happineſs depends. But, © befides this 


R eaſon, which the Goodneſs of God will not 


ermit us to doubt of; there is ſtill anotherdrawn 
rom the Nature of the Thing itſelf; and which 
alone wou'd be of Force enough to convince any 


reaſonable Perſon, of the Poſſibility of reducing 
the Science of Morality ro a Syſtem, as well con- 
nected, as thoſe of Geometry, for example, or Me- 
chanicks; and founded on as certain Principles. Tr 
is no Part of the Buſineſs in Morality to know 
the real Eſence of Subſtances; which is what has 


been hitherto attempted without Succeſs, and in all 


Philoſopher of this Age has made appear: All 


1 
. 


that e here, is only to examine and com- 
pare wit 


| Care and Diligence certain Relations, 
which we conceive between human Actions and a 
certain Rule. Let us hear what Mr. Locke him- 
ſelf fays. on this Occafion®, I doubt nor, ſays he, 
« but from ſelf- evident Propoſitions, by neceſſary 
«Conſequences, as inconteſtable as thoſe in Ma- 
e themaricks, the Meaſures of Right and Wrong 
< might be made out, to any one who will ap- 
c ply himſelf with the ſame Indifferency and At- 


( tention to the one, as. he does to the other, of ' 


ce theſe Sciences. The Relation of other Modes 
“ may certainly be perceived, as well as thoſe of 
« Number and Extenſion: And I cannot ſee; 
« why they ſhow'd not alſo be capable of De- 
ec monſtration, if due Methods were thought on 


cc to examine, or purſue their A ent or Diſ- 
ec agreement. Where there is no Property, there 


cc ig no Injuſtice, is a Propoſition as certain as any 
cc Demonſtration in Euclid: for the Idea of Pro- 
cc perty being a Right to any thing; and the Idea 


ce to which the Name Injuſtice 1s given, being 
| 1ght; it is 
c evident, that theſe Ideas being thus eſtabliſh'd, 


cc the Invaſion or Violation of that 


and theſe Names annex'd to them, I can as 
cc certainly know this Propoſition to be true, as 


cc that a Triangle has three Angles equal to two 
ce right ones. Again, No Government allows ab- 
cc /olute Liberty: The Idea of Government being 


ce the Eſtabliſhment of Society upon certain 


„Rules or Laws, which require Conformity to 
Ts them; and the Idea of abſolute Liberty being 


cc for any one to do whatever he pleaſes; I am as 
cc capable of being certain of the Truth of this 
cc Propoſition, as of any in Mathematicks.— The 


* preciſe real Eſſence of the Things, moral Words 


1 Mir. Locke. 2 


reſpect to his Actions, 


Man is /a 


robability will never be brought about; asa great 


ce be perfectly known; and ſo the Congruity, or 


Incongruity of the Things themſelves, be cer- 


< tainly diſcover'd, in which conſiſts perfect 


% Knowledge. Nor let any one object, that the 


“Names of Subſtances are often to' be made uſe 


of in Morality, as well as thoſe of Modes, from 
«which will ariſe Obſcurity. | For as to Sub- 


<« ſtances, when concern'd in moral Diſcourſes, 
& their divers Natures are not fo much enquired” 
« into, as ſuppoſed; v. g. When we ſay, That 
4 hea to Law: we mean nothing by 
& Man, but a corporeal rational Creature: what 
< the real Eſſence or other Qualities of that Crea- 
ce ture are in this Cafe, is no way confider'd. And 
ce therefore, whether a Child or a Changeling be 
« a Max in a phyſical Senſe, may amongſt the 
“ Naturaliſts be as diſputable as it will, it con- 
c cerns not at all the moral Man, as I may call 
him, which is this immoveable unchangeable 
Alea, of a corporeal rational Being: For were 
there a Monkey, or any other Creature to be 
found, that had the Uſe of Reafon, to ſuch a 
& degree, as to be able to underſtand general 

“Signs, and to deduce Conſequences about ge- 


<« neral Ideas, he wou'd, no doubt, be ſubject to 


« Law, and, in that Senſe, be a Man, how much 
4 ſoever he differ d in ſhape from others of that 
% Name. The Names of Subſtances, if they be 


c uſed in them, as they ſhould, can no more di- 


4 ſturb moral, than they do mathematical Diſ- 
„ courſes: where, if the Mathemarician ſpeaks 
< of a Cube or Globe of Gold, or any other Body, 
& he has his clear ſettled Idea, which varies not, 
„ altho' it may, by miſtake, be apply d to a 4 
© ticular Body, to which it belongs not. || The 


& Negligence or Perverſeneſs of Mankind, can- 


< not be excuſed, if their Diſcourſes in Morality 
be not much more clear, than thoſe in natural 


cc 
« Philoſophy : ſince they are about Ideas in the 
Mind, which are none of them falſe or diſpro- 
« portionate; they having no external Beings for 
6% Archetypes which they are referr'd to, and muſt 


© correſpond with. It is far cafier for Men to 
“ frame in their Minds an Idea, which ſhall be 


the Standard to which they will give the Name 
Jaſtice, with which Pattern ſo made, all Actions 
that __ ſhall paſs under that Denomination, 
4 than, 1 Ariſtides, to frame an Idea, that 
“e ſhall in all t 

c he is, let Men make what Iaea they pleaſe of him. 


ings be exactly like him, who is as 


“For the one, they need but know the Combi- 
© nation of Ideas, that are put together within 


their own Minds; for the other, they muſt en- 


1 2 into the whole Nature, and abſtruſe hid- 
« den Conſtitution, and various Qualities of a 
“Thing exiſting without them. --- * The Truth 
ce and Certainty of moral Diſcourles abſtracts from 
« the Lives of Men, and the Exiſtence of thoſe 
„% Virtues in the World, whereof they treat: 
“ Nor are Tully's Offices leſs true, becauſe there 


F954 


Eſſay on Human Underſtanding, &y Mr. Locke, Book IV, Chap. 3, Sea. 18, 12 8 we Edit. Lond. 1706. 
Mr. Locke means by the word Property, not only the Right which one has to his Goo 
Nis Liberty, his Life, his Body; and, in a word, all ſorts of Right. See his Latin\Letter on_Tolera- 


and Poſſeſſions, but even with 


tion, p. 11. Ia Engliſh, p. C-. 40. Lond. 1689. and go 1256. Lond. 1690, . 


Font III. Chap. 11, See. 16, 17, p. 434., 435. 
g. 437 | 
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I Trapetzium, or Trapezoides rather, is a 


* ithſtanding all theſe Reflections, 
1 which it is very obvious to make; ſome 


5. 478., 479. Tom. IV. 
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« 1 0 body in the World that exactly practiſes 


cc 7Jea. If it be true in Speculation, i. e. in Idea, 
cc That Murther deſeruès Death, it will alſo be 


cc true in reality of any Action that exiſts con- 
cc formable to that Idea of Murther. As for 
« Concer hen the Truth of that Propoſition 


ee convgerns them not. * But it will here 


& ſaid, that if moral Knowledge be placed in the 


“ Contemplation of our own moral Ideas, and 
& thoſe, as other Modes, be of our own making, 


< what ſtrange Notions will there be of Juſtice 
cc and Temperance? What Confuſion of Virtues 
cc and Vices, if every one may make what Ideas 
ce of them he pleaſes? (To this Mr. Locke anſwers,) 

| be no Confuſion nor Diſorder in 
ce the Things themſelves, nor the Reaſonings a- 
ce bout them; no more than (in Mathematicks) 
cc there wou'd be a Diſturbance in the Demon- 
<« ſtration, or a {Rang in the Properties of Fi- 
c gures, and their Relations one to another, if a 


c Man ſhould make a Triangle with four Cor- 


cc ners, or a Trapezium f with four Right Angles : 
1 . in plain Engliſh, change the Names of 


& the Figures, and call that by one Name, which 


4 Mathematicians call ordinarily by another. --- I 
& confeſs, the Change of the Name by the Im- 
“ propriety of Speech, will at firſt diſturb him, 
& who knows not what Idea it ſtands for: But 
< as ſoon as the Figure is drawn, the Conſe- 
“ quences, and Demonſtrations are plain and clear. 
& Juſt the ſame it is in moral Knowledge, let a 


Man have the Idea of taking from others, with- 


cc out their Conſent, what their honeſt Indu 


cc has poſleſs'd them of, and call this Juſtice, if 


cc he pleaſe. --- He that takes the Name here with- 
cc out the Idea put to it, will be miſtaken, by 


e joining another Idea of his own to that Name: 


geg. IX.” | 


& his Rules, and lives up to that Pattern of a 
cc yirtuous Man, which he has given us, and 
 &-which exiſted no where, when he writ; but in 
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< but ſtrip the 7g. of that Name, or take it 
6“ ſuch as it is in the Speaker's. Mind, and the 
fame Things will agree to it, as if you call'd ic 

& juſtice. Where God, or any other Law- 
«+ maker, hath defined. any moral Names, there 
they have made the Eſſence of that Species to 

« which that Name belongs; and there it is not 

4 ſafe to apply or uſe them otherwiſe : but in 

& other Caſes tis bare Impropriety of Speech 
© to apply them contrary to the common. age | 
of the Country. But yet even this too diſturbs 

c“ not the Certainty of that Knowledge, which 
& is ſtill to be had by a due Contemplation and 
“% comparing of thoſe even nick-nam'd Ideas. 
See how this great Philoſopher reaſons. Let us 
add here, that the Demonſtrations of ſpeculative 
Truths are much more compounded, and depend 
on a much greater Number of Principles, than 
the Demonſtrations of the Rules of Morality. To 
be convinc'd of this, we need only compare the 
Elements of Geometry, with a little methodical 
Syſtem of the Duties, which the Law of Nature 
preſcribes to Men; and, at the fame time, that 
we ſhall find what I have juſt now ſaid, to be 
true; we ſhall alſo, in my opinion, be forc'd to 
acknowledge; that it is incomparably more eaſy 
to comprehend the Principles and Reaſonings of 
the laſt mention'd Book; than the Theorems, Pro- 
blems, and Demonſtrations of the former, In 
fact, as an antient Philoſopher very juſtly remarks; 
f It is falſe to ſay, that Lake ef Morality are of 
ſo vaſt an Extent, as to make us deſpair of ever ſee- 
ing the end of them; thoſe that concern the meſt ne- 
ceſſary and confiderable Things, may be reduc'd to a 
certain Number : It is true, that the Circumſtances 
of Time, Place, and Perſons, create therein ſome 
Diverſity; but that ſignifies but little, for we have 
even in thoſe Caſes general Maxims which are ſuffi 


+ 


cient to direct our Judgments therein. 


Quadrilateral Figure, whoſe Sides and Angles both are unequal. See Zuclid. 


Element. Græc. & Lat. Edit. Paris 1573, Definit. 34, J. i, p. 43.” Didi. Acad. Franc. 


Sea. X. | 


Such as is (for example) the little Treatiſe of Pufendorf, entitled, The Duty of a Man, and of a Subject; which is an 


Abridgment of the Work here tranſlated. 


f Infinita, inquit, præcepta ſunt. Falſum eff. Nam de maximis ac neceſſariis rebus non ſunt infinita : tenues autem differentias 


Babent, quasexigunt tempora, loca, perſon. Sed bis quoque dantur præcepta generalia. Seneca, Epiſt. 94, p. 335.- Edit.Amſt. 1658, 
| LINA CID ö * | | 


have*for a long time believ'd, and even 


at this day many do maintain, that Morality is a 


Science very uncertain; and wherein ſcarce any 


thing beyond Probabilities is to be found or ex- 
pected 


ut it is not altogether for want of due 


xamination into the Nature of Things, that this 


falſe Notion has prevail'd. There hasever been an 
uninterrupted Succeſſion of Men, who, ſeduc'd by 


a ſecret Deſire to ſhake off the troubleſome and im- 


rtunate Yoke of Duty; and to indulge them- 
Elves ſecurely in the Gratification, if not of their 


| ſenſual and groſs Deſires, yet at leaſt of their more 


delicate andrefin'd Inclinations; have employ'd all 
e Mr. Pufendorf,, Lib. 1, Cap. 2, Sed. 1. 


US HS 


SECT. 


III. | os 
the Faculties of their Souls in extinguiſhing the 
Evidence of thoſe Truths, e moſt 
clear, and the moſt generally acknowledg'd; in 
order to involve in their Ruin all. certainty of the 
Rules of Virtue. My Deſign is not to diſpute with 
theſe Men in form; and to refute Step by Ste 
all their vain Subtilties. I ſhall content myſelf — þ 
ſaying here, in a few words, ſomething to two 
Objections; on which they chiefly rely, and which 
ſeem moſt apt to amuſe and deceive. 

The firſt Objection is drawn from the Diffi- 
culty there is to decide ſome certain Queſtions in 
Morality; and reconcile too even ſome of its Prin- 
ciples. Since the moral Laws (ſays a celebrated 
Author) that concern the particular Duties of each 


b Montagne's Eſſays, Book III, p. 398, in Engliſh. And p. 797. in the Paris Edit. in Fol. And Edit. 1727, lib. 3, t. 13s 
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Perſon fingiy, are ſo-difficult to he rightly conflituted, 


as we ſee they are; lis no wonder, if thoſe, which are 
to direct ſo many Particulars, are much more ſo. Do 
but conſider the Form of that Fuſtice which governs 
us, li the very Emblem of human Inſirmity; ſo full 


is it of Errour and Contradittion. 


But rf, Whoſoever will but beſtow ſome {mall 
Attention upon this Matter, will, I am confident, 
readily agree, that the Thing which generally canſes 
ttheſe Perplexities, is Intereſt; which join'd with the 


Prejudices of Infancy, Education, or Cuſtom, ob- 
ſcure the cleareſt Bickates of right Reaſon: of 


this we every day ſee numberleſs Inſtances. The 


greateſt Part of Mankind are ſo much blinded with 
an exceſſive and miſtaken Self- love, that all their 


Penetration and Diſcernment of Mind, ſeem en- 


tirely to forſake em, as ſoon as ever any one Mat- 
ter comes in debate, the Deciſion whereof is at- 
tended with Loſs or Gain. And yet they ſhall 
with eale, and without one falſe Step, go thro? 
with many other Things, a thouſand times more 


difficult, which they examine cooly, and with a 


Mind wholly diſintereſted. This is very well ex- 
preſs'd by the Philoſopher Hierocles. One ſure 
Mark, * lays he, that right Reaſon is natural to Men, 
ts, that the unjuſt Man, when be is acting in an Af 


Fair, that does no way touch his own Intereſt, judges 


exattly arcording to the Rules of Juſtice; and the 
Intemper ate, according to thoſe of Moderation and Tem- 
perance. In a word, vicious Perſous of every ſort, 
have juſt Ideas in Things, where they dont ſuffer them- 
ſelves to be prepoſſe/ſs'd by Paſſion. And here we have 
the true Reaſon, why it is.in the Power of a wicked 
Man to reform, and become virtuous; for he has no 
moro to do, hut to open his Eyes, and to condemn the 


/ Irregularity of his paſt Conduct; which he can't but 


be ſenfible of, if he atts with any Degree of Attention. 
Thus this Greek Commentator on the Golden Yer ſes 
of Pythagoras judiciouſly obſerves the Caſe to be. 
But yet it but too often happens, that, when there 
is even no violent Paſſion, or perſonal Intereſt, able 
to miſguide the Judgment; Precipitation and Pre- 
poſſeſſion fail not to produce the very ſame Effects. 
A Man oftentimes becomes tenaciouſly fond of falſe 
or doubtful Principles, taken up ia Exami- 
nation or Reflection; and then 'tis no wonder, if 
he finds himſelf unable to reconcile theſe with the 
true; or to draw from em juſt and regular Conſe- 
quences. How few do we find, who ſo much as 


think of ever calling in queſtion certain Principles 


which they have early imbib'd; eſpecially if they 


ſee em authoriz'd by the Opinions in vogue; or 


eſtabliſh'd by the Law and Cuſtom of the Country 
they live in? You will find ſeveral Authors, who 
puſh'd oneither openly and avowedly, or unawares 
and inſenfibly, by meer Party-Animoſity; have 
made it their ſole Aim, while they were compoſing 
Treatiſes on certain Queſtions in © Morality or Po- 
liticks; to endeavour to find out, not what was moſt 
conformable to the invariable Rules of right Rea- 
ſon and Equity; but only what to them ſeem'd 


* Texwietr d d ie mov pity Adgpy mots evipdmore, , Y my dn, & dig ur- uur Hatiper, xeive Negros? 


y d uU, Wee. _ Tov v4.20 oe Sails emCovaats 
Ne TeeThbeges . Hierocl. in Pythag. p. 82. Edit, Needh. yo. & p.ro6.- Edit. Lond. 1673. 
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8 © See Mr. Buddeus, in his Hiſ. of Natural Right, which is the firſt Diſſertation among the Selecta, F. N. & Gent. Sec. o, & ſeg. 
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moſt proper to juſtify the receiv'd Party- Notions; 

or the Pretenſions and Maxims of the Sovereign, 


/ 


under whoſe Dominion they liv d. 


24%, Thoſe who make ſuch Objections as theſe, 
Iam now examining ; are generally ſuch Perſons, as, 


whatever Abilities and Penetration they may other- 


wife have, ſeem not to have ſtudy'd theſe Matters 
with fufficient Care, or with a ſincere Affection for 
Truth; or elſe ſuch, as maliciouſly take Advantage 
of even the ſmalleſt Errours or Miſtakes, which they 
can find out in the Diſcourſes or Works of ſuch 
Authors, as have not, with juſt Attention and Care 
follow'd the natural Principles of this Science of 
Morality. And, in truth, tis but too oſten ſeen, 
that Authors build on Foundations not altogether 
ſolid enough; and produce weak and pitiful Argu- 
ments, to eſtabliſh the moſt clear and inconteſta- 


ble Truths. Whoever ſhall examine the vain Sub- 


tilties, impertinent Queſtions, ridiculous Deciſions, 
and deteſtable Maxims, with which the Books ot 
many Caſuiſts are fill'd; will, no doubt, find ample 
Matter, to furniſh out a prodigious Parade of Con- 
tradictions and Abſurdities; but when all's done, 
this can no way affect the Certainty of the Prin- 
ciples and Rules of true Morality ; but wholly re- 
dounds to the Confuſion of thoſe blind, ſhall I fay, 
or ſham Doctors; certainly moſt wretched Subti- 
lizers and Refiners, in whole Hands the pureſt Gold 
turns to muck and droſs. Wherefore, before they 
triumph too much, on pretence of ſome Incon- 
ſiſtency, which they may imagine'to have obſery'd 
between ſome certain Duties; or on account of 
ſome weak Proofs, that ſuch and ſuch Writers have 
made uſe of; they ought firſt ſenouſly to confider, 
whether they have not unhappily miſs d the right 
way; and whether, if they wou'd but trace Thing 

back to their true Sources; they might not from 
thence furniſh themſelves ſufficiently, for the Re- 
ſolution of thoſe Difficulties, with which they have 
been hitherto perplex d. Charron, for example, main- 
tains, that * very often the Precepts of a ſingle Virtue 
cannot be put in Practice, without prejudice either ta 
that ſame Virtue, or to ſome other; by reaſon of their 
claſhing and interfering one with the other : ſo that 
you cannot anſwer the Demands of the one, but at the 
Expence of the other. This is at leaſt, adds he, unco- 
vering one Altar to cover another; ſo defective and 


Teak is all human Sufficiency, that it is neither able 


to give or receive one certain, univerſal, and conſiſtent 
Plan of Duty, ſufficient for the forming a good Man 
by ;, nor can it ſo well adviſe and een, Þ but that the 
means of doing good ſhall ſometimes interfere ; and 
Charity and Juſtice be often found repugnant to each 
other : If in War, I light on my Relation or Friend 
engag d on the Enemy's fide, Juſtice requires me to kill 
him; but Charity to ſave and ſpare him: If a Man 
be mortally wounded, ſo that, it being impoſſible for 


him to recover, be can only linger on in the Extremity 


F Pain; tis then a York of © Charity to diſpatch him : 
but yet tis what * Juſtice will puniſh. Nay, to be 
Found near ſuch an one in a By-place, where it is 


ud 


prot, & 816 dTroombins Nh. And ox, uebi ws nigh, 


. Of Wiſdom, Book I, Chap. 4, Num. 5, of the firſt Edition. And Chap. 37, Num. 5 p. 187-, of the Editions form'd 
y1 


upon that which he revis'd. As the Diſpoſition of theſe two Editions is different, eſpecia 


n the firſt Book, I have always 


mark'd the Difference of the Chapters in citing this Book, whether it be my own, or my Author's Citation. 


© As he who diſpatch'd Saul at his earneſt Requeſt : This Charron adds in his new Edition of his Book, where he end&vours 


to ſoften ſome Things, to appeaſe thoſe who had been ſcandaliz'd at his free manner of writing on ſome very nice Subjects. 
7 As he who kill'd Saul, was by David, and juſtly too; David being the Miniſter of publick Juſtice, and not of private Cha- 


wty. Another Addition of the ſecond Edition of CBharron. 
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doubtful who is the Murtherer; altho' it was with 
deſign to do him Offices of Humanity, is extremely 


| . and can end in nothing leſs to the Perſon 


/o found, with all his Innocency, than the undergoing a 
criminal Proſecution on account of this Accident. But 
theſe Words, if well conſider di prove only this; that 
there are ſome Caſes, where ſeveral Virtues cannot 
be put in practice at the ſame time, and with re- 
ard to the ſame Object; not that there is any In- 
conſiſtency between the Virtues themſelves, their 
Functions, or Effects. It is no more than a ſeem- 
ing Conflict between certain Duties, of which 
ſome for the time being are to take place of others; 
ſo that what, out of ſuch Circumſtances, wou'd 
have been an indiſpenſable Act of Virtue, does then 
become unlawful, or at leaſt indifferent. Thus the 
Virtue, which at that Juncture is, if I may ſo ſay, 
oblig'd to give place; receives no Prejudice, nor 
loſes any of its Rights or Privileges. Charron ſeems 
to have been willing to ſoften and rectify his No- 
tions in the ſecond Edition of his Book ; where he 
adds the following Words: Nor ought Virtue to be 
eſteem d anſwerable for all this, or the ſeveral Virtues 
charg'd with repugnancy to one another ; for they are 
in perfect Concord; but the Weakneſs of the human 
Condition; ſince with all its Sufficiency and Induſtry; 
it is ſtill ſo defective and feeble, that it is not able to 
find out a certain Plan, &c. That is to ſay, (if I 
miſtake not; and to give theſe Words the moſt 
reaſonable Conſtruction they are capable of:) that 
the ſeveral Virtues conſider d as they are in them- 
ſelves, and in the Idea of the Divine Underſtand- 
ing, or of ſome celeſtial Intelligent Being; agree 
erfectly well one with the other; but that our 
Ideas and Faculties are not ſufficient to reconcile 
them in ſuch manner, as to ſatisfy our Minds, and 
to determine our Judgments with certainty in thoſe 
Caſes where they ſeem to interfere; which in effect 
is the ſame thing to us, as to ſuppoſe a real and ab- 
ſolute Inconſiſtency in the Virtues themſelves. This 
calls to my Mind another Author, whom Charron 
very often copies, and who ſays on the Subject of 
natural Laws ; 5 That it is credible, that there are na- 
tural Laws, as is ſeen in other Animals : but they are 
loft in us; this ſame fine human Reaſon of ours every 
where taking upon itſelf to domineer and bear ſway z 
fhuffling and confounding the Face of Things, according 


Io its own Vanity and Inconſtancy. But what we 


have ſaid before, does not allow us to admit of a 
Suppoſition ſo injurious to the Divine Goodneſs; 
nor are the Examples, produc'd by Charron, ſuffi- 
cient to make it out. It is very rare, that a Soldier 
is oblig'd to kill with his own Hands, knowing 
and ſeeing him, his Relation or Friend, who may 
happento be inthe oppoſite Party. There are few 
Princes or Generals of an Army, who wou'd re- 
quire this of a Soldier, or ſubaltern Officer; or who 
wou'd not, out of regard to the Tyes of Con- 
ſanguiniry or Friendſhip, eaſily forgive his having 
ſpar d the Life of a Perſon ſo dear to him. But ſup- 
poſe it ſhou'd happen, that ina juſt War, (for that 
mult be ſuppos'd in the preſent Caſe) I ſhou'd, by 
the preciſe Order of my General, or of my Sove- 


reign himſelf, having ſufficient Reaſons for giving 


me ſuch Orders; be reduc'd to the fatal Neceſſity 


h See above in the Margin, Letter (f). 
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Friend; I don't ſee, in this Caſe, how Charity can 


any ways interpoſe in favour of that Relation or 


Friend of mine, who is ſuppos'd to have born 
Arms in a bad Cauſe; L if my refuſal to 
obey be capital. I muſt own, this wou'd bea very 
fad and moſt ungrateful Office; but after all,*tis in 
me no other than the Performance of what I am 
ene per oblig'd to do: And my Relation or 
Friend ought to look on me as acting no otherwiſe 
than as the {imple Inſtrument, and that too with 
great Regret, of thoſe juſt Acts of Hoſtility;to which 
he has voluntarily expos'd himſelf. The other Caſe 
that Charron mentions, is as eaſy to decide; nor is 
there in it any Oppoſition betwixt Publick Fuſtire 
and Private Charity, as this Author himſelf has 
made Ra in the ſecond Edition of his Work. 
SuppoſeI think a Man mortally wounded; beyond 
all Hope or Poſſibility of a Cure, (in which I, who 
am neither Phyſician or Surgeon; may very eaſily be 
miſtaken; ſince we very often ſee Peo x recover 
after they have been given over, even by Men of 
thoſe Profeſſions;) altho* Compaſſion may ſeem 
to move and ſolicit all who paſs by; to abridge the 
Sufferings of one, who is thought in a Condition 
altogether deſperate ; yet Charity cannot require 
me to diſpatch for him thoſe miſerable Remains of 
Life; unleſs his Caſe be attended with ſuch Cir- 
cumſtances, as makes it lawful for himſelf to do it: 
Nor are there wanting in this Caſe Principles ſuf 
ficient to determine us. But ſhou'd it prove to be 
ſo in this Caſe, that the Man had, according to the 


Principles of the Law of Nature, full Liberty to 


diſpoſe of his own Life; and that he ſhou'd intreat 
me to haſten the inevitable Moment of a Term, 
which wou'd otherwiſe ſoon expire, and the Pro- 
longation whereof cou'd ſerve to no other Purpoſe, 
but to continue him in needleſs Pain and Miſery ; 
yet, if the Laws of my Country abſolutely forbid me 
to contribute inany manner towards haſtening the 
Death of another, under any pretence whatſoever ; 
as is the Caſe almoſt many where, and that upon 
very good Grounds; the Laws of Charity in ſuch 
Caſe cou'd in no wiſe oblige or authorize me, to 
render to this unfortunate Man the Service he de- 
mands z and it is no more permitted to grant him this 


Requeſt, than to force a Criminal out of the Hands 


of Juſtice, with an Intent to fave his Life. As for 
the Danger he is expos'd to, of being taken for the 
Murtherer, or put to the Rack, who ſtays by the 
wounded Perſon, in order to ſuccour and relieve 
him; there is not always Reaſon to fear ſuch fatal 
Conſequences from a Office on this preſſing 
Occaſion: But ſuppoſe there was all the Reaſon in 
the World to apprehend them; the Care of our 
own Preſervation, which is ly*recommend- 
ed to every particular Man, by the fame Law of 


Nature; wou'd, no doubt in this Caſe, be found to 


outweigh the Laws of Humanity; which are then 
only obligatory, when we can put them in Practice, 
without ringing on ourſelves any conſiderable Da- 
mage, or great Inconvenience to which we arc 
not otherwiſe oblig'd to expoſe ourſelves in favour 
of him, who has need of our Aſſiſtance. The Infe- 
rence therefore, which Charron draws from theſe 


Montagne“ Eflays, Boot II, Chap. 12, p. 381. And p. 427, in the Paris Edition. And Ed. 1727, Tom. II. . 50 8 


i See Pufendorf, Book II, Chap. 4, Seck. 19. 
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_ =} An Hiſtorical and Critical Account 
Whether that Promiſe be binding, which I authorizz 
another to make in my Name, where the Perſon to 


Examples, that Juſtice not only offends againſt Cha- 
rity, bat that it is a Clog and Impediment to itſelf ; is 
altogether wrong and unjuſt. And wou'd we but 
Examine, as we ought, the other Reaſons produc'd 
Þy this Author; or thoſe who, beforeand after him, 
have been deſirous to ſignalize themſelves by their 
£ Endeayours to eſtabliſh a Pyrrhoniſm; which ſpares 
not the moſt neceſſary Truths; wefhou'd; Iam ſa- 


tisfy d, find that none of their other Reaſons, do a 


Vit better make out thoſe preterided Contradicti- 
dns; they fancy to themſelyes; between the Princi- 
ples of Morality; and that the Weakneſs of all thoſe 
Objections, which they have hitherto been able to 
invent, will only ſerve on the contrary to prepoſ- 


EE ſeſs ' us in favour of that entire Certainty, and per- 
fect Conſiſtency, to be found in all Deciſions and 


-Determinations; grounded on the true Principles 


. df our moral Duties. 


zZah, The Difficulties that ſometimes cauſe Per- 
plexity in Matters of Morality, or natural Right, 
do not proceed ſo much from the Obſcurity we 
find in the Rule irſelf; as from certain particular 
Circumſtances, which render the Application there- 
of difficult, but not impoſſible; and 'conſequently 
are no more Proofs of the Uncertainty of theRule, 
than the Trouble we are at, to apply a Demonſtra- 
tion in Mathematicks, diminiſhes the Evidence or 
Infallibility thereof. Beſides, theſe Difficulties do 
not concern the general Principles, nor the Maxims 
which mediately or immediately flow from them, 
even to à conſiderable Diſtance; but only certain 
remote Conſequences, *and of little Importance, in 
compariſon with the others. If we will but ſuffer 
ourſelves to make never ſo little Uſe of that Facult 
of reaſoning which Nature has endow'd us all 
with; we cannot in the leaſt doubt of the Truth of 
theſe following Rules: That we ought to render to 
the Deity a Worſhip worthy of him; and to obey his 
Laws, as far as they are known to us: that every one 
is oblig'd to avoid the Exceſſes of. Intemperance; which, 
by ruining his Health, make him incapable of attending 
oe Things, to which he is call d by his Condition; and 
of making himſelf uſeful to humane Society : that he 
ts not permitted to injure his Neighbour ; and that, if 
he has done him any Damage, he ought to repair it as 
ſoon as may be: that he ought not to deny any one all 
friendly Services, not hurtful to himſelf, that he can 
do him: that he ought inviolably to keep his Word: 
that all Fraud and Tricking is criminal : that Chil- 
dren are under an indiſpenſible Obligation to honour 
their Parents that it is juſt to obey the Orders and 


Laws of a lawful Sovereign, as long as he preſcribes 


nothing contrary to the invariable Principles of the 
Law of Nature; or to any Divine Law clearly re- 
*veal'd. &c. All theſe Fundamental Truths, and many 
more of the like Nature, are fo evident, that it is 
impoſſible to bring any Objection againſt them, 
that iseven but plauſible ; or whoſe Weakneſs will 
not appear at firſt Sight. But it may be diſputed 
with ſome ſhew of Reaſon, Fhether a Man, for 
example, who has committed Adultery with a mar- 
ry'd Woman, is oblig'd to make Satisfattion to the le- 
 "-gitimate Children; for the loſs they ſuſtain by the Con- 
currente of un illegitimate Sharer in the Succeſſion ? 


2 See Pufendarf, Lib. 1, Cap. 2, Se8. 5, Note 2. 
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whom it was to be made, dies before Notice or Ac- 
reptance? Whether when a Thing, ſold and not deli- 
ver d, happens to periſh by ſome Accident, without 
any Fault of the Seller; be, or theBuyer,ought to ſtand to 
the loſs of it ? Whether a Preſcription ſhall enure to the 
Prejudice of thoſe who are not yet born? Whether a 


Poſſefſor, bona fide, vught to make good the Fruits 


which he hath conſum'd ? Whether Poligamy or Di- 
vorce are abſolutely contrary to the Law of Nature? 
Whether ſuch or ſuch degrees of Conſanguinity or Af 
finity are forbid by the ſame Law? M hetbher Sons or 
Daughters may marry without their Parents Conſent ? 
Altho' even theſe, and other the like Queſtions may 
not perhaps be very difficult to decide, if examin'd 
attentively, and without Prepoſſeſſion; yet there is 
befides almoſt always, as to the Practical Part, ano- 
ther infallible way to determine ourſelves there- 
upon; and that by clear and ſelf-evident Principles: 
without at all entring into the Foundation of the 


Queſtion. You doubt, for example, whether Poli- 


amy or Divorce are in their Natures abſolutely un- 
— 3 but, to ſay nothing of the Laws of the Goſ- 
I, you find theſe Things forbidden by the Civil 
Lond of your Country; and you cannot reaſonably 
doubt, but that it is a Crime to diſobey the Laws 
of the Sovereign Power; even when they take 
from you the Liberty of doing that, which other- 
wiſe would be permitted, or indifferent. Shou'd 
the Queſtion be about Things not ſettled by the 
Civil Laws; you have then thefe two inconteſta- 
ble Principles to regulate your Conduct by: Firſt, 
that in difficult Caſes you ought always to take the 


ſureſt Side of the Queſtion. Secondly, that the ſureſt 


Side, is always the oppoſite to that your Paſſions in- 
cline to. And from hence I draw a Conſequence, 
that ſerves equally to confound as well thoſe who 
ſeek excuſe for their Faults from a pretended in- 


vincible Ignorance, or from the Difficulties of their 


particular Caſes as thoſe, who alledge theſe Diffi- 


_ culties, in order to deſtroy the Certainty of all the 


Principles of Morality : The Conſequence, I wou'd 
infer, is this; that a Man before he can arrive at 
this State of Doubt and Perplexity, ſo as to be at a 


| loſs which fide of the Queſtion to take, in Points 


relating to his own Conduct; muſt firſt have ne- 

ligently over-look'd Maxims, ſo clear, as to be 
10 evident; and ſo eaſy, as to be obvious in every 
Caſe of Practical Duty. Thus it is plain, that the 
Fault lies at our own Door, and not at our Crea- 
tor's; who, as he has given us his Laws, ſo has he 
given us Light, ſufficient to direct, and keep us from 
tumbling from one unfathomable Difficulty to ano- 
ther, into a perpetual State of Doubtfulneſs and 
Uncertainty. The Caſe is much the ſame here 


with that of the Maſter of a Family; who, upon 


taking a long Journey, had left with his Dome- 
ſticks Orders ſufficiently clear; and caſy to be exe- 
cuted: and in this Caſe ſhou'd the Domeſticks, 
for want of having follow'd their Maſter's Orders, 
find themſelves reduc'd to ſuch a Nonplus, as not 
to be able, with their utmoſt Application, and 
moſt hearty Endeavours, to determine what to do, 


* ”Tis with reſpect to theſe only that we can admit what Marriotte ſays, ( Eſay upon Logic, p. 154, whoſe Words are cited 
and adopted by the late Mr. Bayle, Anſw. to the Queſt. of a Provinc. Tom. I, P. 352.) That it is often neceſſary to conſider a 
great Number of Things, to judge well what we ought to follow or avoid. But they are much in the wrong, both the one and 

the other, to infer from thence the Uncertainty of all Morality in general; and to maintain, that the Concluſions thereof are 


more uncertain than thoſe of natural Philoſophy. 


- m Yee Pufendorf, Book I, Chap. 3, Sef.7. And Mr. Bernard in his Nouvelles de 1a Repub. des Lettres, March 170 8, þ+ en 
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with reſj 
wards out, relating to his Service; they could 
have no Grounds to complain of their Maſter's 


Severity, when at his Return he puniſh'd them 
2 * taken wrong Meaſures, and ill ma- Seq 


for havi 


d his Concerns. | 


4rbly, Unleſs we will doubt meerly for the fake 


of doubting, or have the Aſſurance to deny that 
tis Light at Mid- day; we cannot refuſe to ac- 
knowledge, that there are a great N umber of 
Principles and Maxims of Morality, which are 


attended with the higheſt degree of Evidence; 


and which are entirely conſiſtent one with ano- 
ther. There are ſome of theſe Truths, the Be- 
lief whereof, we are 3 to acknowledge to 
be as ancient as the World; and ſo extenſive, as 
to be diffus d in a manner quite throughout it; 
as ſhall be hereafter ſhewn. Now if there be any 
certain Proof, any ſure Mark of the Clearneſs of 
our Ideas and Opinions; ſuch an univerſal Con- 
ſent as this, muit undeniably be ſuch. As for 
thoſe Things, whoſe Evidence does not ſhew it 
ſelf without ſome Reflection, be it more or leſs 
profound ; and about which there is likewiſe great 
diverſity of Opinions; if we take an account of 
all ſuch as really have ſome Difficulties at firſt, 
even to thoſe who examine them with ſome de- 


| of Attention; it will be found that their an 


umber is but ſmall; that for the moſt part they 
entirely depend upon extraordinary Conjunctures 
and that they are often, by Dint of Thought, 
fairly van aiſh'd ; ſo that the Difficulty, which at 
firſt was Look d on as inſuperable, at length va- 


niſhes, and turns to the moſt clear and ſatisfacto- 


Solution. But however, ſuppoſing there were 

es, and thoſe too not uncommon; where it 
was abſolutely impoſſible to come to any fix d 
Reſolution, upon Principles clear and ſelf-evi- 
dent; God doubtleſs would not, in ſuch Caſes, 
make Men v reſponſible for thoſe Errours, which, 
after their beſt Endeavours us'd to find out the 
Truth, they ſhou'd unhappily fall into. So that 
this would not atall make rods ns the Good- 
neſs or Juſtice of the Creator and ſovereign Lord 
of Men; or againſt the Certainty and Evidence 
of thoſe Principles, which we have always ready 
at hand, as ſure Guides to conduct us ſafely in an 
infinite number of Caſes: But we ought rather, 
in ſuch Caſe, to ſay, that even this Degree of 
Light, ſeeing God has not thought fit to give 
us a greater, is ſufficiently adapted to the State 
and Intereſts of Mankind: 'Tho' 'tis my fix d O- 


Pinion, that it cannot without Raſhneſs be poſi- 


tively affirm'd ; that thoſe inconteſtable Principles 
of Morality we have, are not, if duly purſu'd 
thro? all their Conſequences, fully ſufficient to 
furniſh us with infallible Maxims in all imagina- 


ble Caſes, that can be ſuppos d to occur in human 


Life. And my Reaſon is this; That theſe Princi- 
ples have prov d fo fruitful, that even to this Day, 
theyſhave not been explain'd entirely; and drawn 
out into all their Conſequences: But on the con- 
trary, during the Space of near ſix thouſand 


n Org calyea ifls, oy xpaTions ies Aram: Tupouy 
ug Tape N . QvAdocorTC. 
and divine Life; for the Gods will 


# See Bayle's DiRtionary, 7. 1565, Cul 1. 
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to certain Affairs, that ſhould after 


uire nothing more of him, who ſhall 


Years, that is, of the whole Duration of Man- 
kind; there has hardly been any one Science ſo 
much neglected, or ſo e cultivated, as 
this Science of Morality; as will appear by the 
uel of this Diſcourſe. 1 
Fb, After all, ſuppoſing now that Means 
cannot be found out, entirely to reſolve fome + 
Difficulties objected to certain remote Conſe- 
Fee that follow from ſome of the evident 
rinciples of Morality; will this be ſufficient, in 
the Judgment of any reaſonable Man, to ſhake 
the Certainty of all thoſe Principles; and of that 


vaſt Number of Conſequences, which may be moſt 


- manifeſtly deduc'd from thence? Permit me, on 


this Occaſion, to make a 2 and very im- 
portant Remark; which, tho made uſe 1 ſe⸗ 
veral 3 it is ed A here to re- 
Kt; ace in all its ſev ights; to pre- 
—— the Effects of thoſe _ * Fa 4 
which they who endeavour directly or indirectl 
to introduce into the World an extravagant, 44% þ 
as I may venture tg ſay, moſt ridiculous Scepti- 
ciſm,'might otherwiſe make. You ſhall ſee theſe 


Men, with great Earneſtneſs and Application, 
collecting from all Parts, and expoſing to the ut- 


moſt, all, even the moſt minute Difficulties, which 
oy think can be urg'd againſt the moſt certain 
2 one rere, 3 ; _=_ then conclu- 
„with an Air of Triumph; That poor Rea/ 
alas! knows not where to fin its * Fe: 4 25 
an uncertain, fluttering, and ſupple Tool, to be turn a 
about like any Meather-cocłk: that the great Secret 
it has found out to prevent its loſing its way, is not 
zo ſtir one ſingle Step forwards; ſo that, wherever it 
finds two Ways, it ſtands flock ftill: with much 
more to the like Effect. Now all ſuch Reaſon- 


ings are grounded upon this ſingle Principle; that, 
Fa | 


atever is a certain Truth, muſt be adequately 
known by us; and remoy'd from all manner of 
Difficulty. But this is a Propoſition too conſi- 
derable to be taken for granted; and ought to 
have been firſt fully prov'd, as the Ground on 
which all — ſtands; unleſs they mean 
to beg the ion, by aſſuming for an unqueſti- 
obs Truth, what 2 really falſe; which does 
but ill become Men, who wou'd ſeem reſolv'd to 
admit of nothing for Truth, but what they com- 
prehend as fully and clearly, as they do, that π⁰ 
and two make - fo May it not very well be fo, 
that our Faculties are preciſely adapted to our 
reſent State and Occaſions here; and conſequent- 
b circumſcrib'd within their proper Bounds? 
(For bounded they muſt then be; fince it can ne- 
ver be proy'd, that to this end they ought to be 
commenſurate with the Nature and Properties of 
all thoſe Things whereof we have Ideas.) This 
then being ſuppos'd, which no way implies any 
thing contrary to the: Goodneſs or Wiſdom of 
the Creator; is not the having clear and direct 
Proofs of any Principle, enough to warrant the 
admitting it as certain; not with ing there 
ſtill remain ſome Difficulties, the Solution where - 
of we do not yet ſee? To go about to make ſuch 


x92 Studi roger Hey; 1. Ye t D202 e zudde Ace- 
That is to ſay, You ſee how few Fry lc we have to * in order to lead a happy 


allow theſe Rules. Marcus Antonin. lib; 2, ſoct. 5... 
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the Arguments for the infinite Diviſibility of 


Difficultics ſerve for Proofs of the A of 
that very Principle, would be vain and olous; 


Iv 
twould be no more than an idle evaſive Fallacy, 


that wou'd-be ſtill bottom d upon that precarious 
Suppoſition TI juſt now mention'd; and one ſingle 


Inſtance will be ſufficient 33 = out. Let 
the Queſtion be, ſay they, whether Matter is to 
be Jipided infinitely *, ad let the uſual Proofs be 
produc'd on the affirmative fide of the Queſtion, 


| you will find em at firſt ſight ſo clearly demon- 


Krative, that all the great Difficulties of the Ato- 
miſts on the other ſide, won't in the leaſt affect 


j your Aſſent to the Affirmative: But then take 
the Negative, and let the Objections againſt the 


Affirmative be ſet forth and urg'd as Proofs; and 


they will not fail to make as great an Impreſſion 
oñ your Mind, as the Proofs for the Affirmative 
had done juſt before; ſo that you will find theſe 
a füfficient bar to the others. For my part, I 
think the Difference, according to the Rules of 


right Reaſoning, to be very conſiderable; for 
Matter, flow dire&ly from the Idea of the very 


Nature of Matter, as an extended ſolid Subſtance ; 


whereof the Parts, tho” never ſo ſmall, cannot 


be otherwiſe conceiv'd than as endu'd with Fi- 
gure, and as having Sides, by which they are 


contiguous not to fay any thing of the Demon- 
{trations Geometry affords us in this Caſe: Where- 
as the Objections of the Atomiſts, which contain 


their ſtrongeſt Proofs for the Negative; being 


entirely grounded onthe Difficulty of concei 

a N SE of Parts really infinite, the 
Imagination is at a loſs; are altogether inconclu- 
five: unleſs upon Suppoſition that Pao ought 
to be admitted as certain, but what we have an 


Idea of, exempt from all Difficulty ; tho' a thing 


otherwiſe attended with never ſo much Credibi- 
lity, grounded on Reaſons moſt evident; and fuch 
as are drawn directly from the Nature of the thing 
it felf. Now till ſuch Suppoſition ſhall be de- 
monſtrated, (and how can that be ever done, eſpe- 
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cially by one under the Character of a Sceptick?) 
thivy | A not be ſo much as a Poſſibility of nt 
ring the Certainty of many Truths, as well ſpe- 
culative- as practical; which are manifeſtly held 
forth by Reaſon to all, who conſult her with Diſ- 
7. roper for that purpoſe. The ſincere 
overs of Truth will ever 2 a juſt Medium, be- 
tween the fooliſh Preſumption of the peremptory 
Dogmatiſt; who holds for Demonſtrations, "all 
his ill-grounded Fancies, concerning; even the 
moſt doubtful Matters: and the falſe Modeſty of 


the rigid Pyrrboniſt; who, —_ under the 


Weight of the ſmalleſt Difficulties, boldly rejects: 


all Certainty z on prerence, that he cannot at- 


tain to a Knowledge entirely perfe&, and exempt 
from all Mixture of Obſcurity. In vain do they: 
heap Difficulty upon Difficulty concerning the 
Nature and Attributes of G; this will never, 
in the Judgment of any reaſonable Man, either 
overthrow the Exiſtence of that Infinite Being; 
or the certain, tho? imperfe& Knowledge we 


have of ſome of his Perfections 3 particularly thoſe, 
which have relation to our Intereſts and Occa- 


fions. In vain do they ſeek to exaggerate, with 
all the Cunning of ſubtle Philoſophers, thoſe ill- 

unded Doubts ; which, on the Subject of mo- 
ral Obligations, the Mind, cither not attentive 
enough in diſcerning Truth; or elſe ingeniouſly 
indut . in inventing Fallacy; can form to it 
ſelf. The Idea of a Creator, boundleſs in Power, 
Wiſdom, and Goodneſs; and the Idea of our 
ſelves, as intelligent, reaſonable, and ſociable Crea- 
tures : Theſe two Ideas, I fay, if well look'd in- 
to, and compar'd together in their whole Extent, 
will — furniſh us with ſteady Grounds of 
Duty, and ſure Rules of Conduct; notwithſtand- 
ing E.; may ſometimes ſo fall out, that, for want 

are 


or Attention, we may, in ſome uncom- 


mon Caſes, not know how to apply them; or 
cannot methodically demonſtrate the neceſſary 
Connexion of ſome remote Conſequences, with 
the firſt Principles of Morality. | 


ges Mr. Bayle's Continuation des Penſets diverſes Toccaſion de 1a Comete, &c. p. 367. 


HE other Objection, which I purpoſe to 
anſwer in a Words, is taken from 
the 9 of Opinions there is 
in the World concerning Virtue and Vice; inſo- 
much that not only ſome particular Men, but 
even whole Nations, have openly derided all 
Morality; or at leaſt ſome of its Principles. With 


this View the Pyrrboniſis heretofore made their 


long Enumeration of the Contrarieties they had 
ober d thereupon; as well thoſe which are 
between the Cuſtoms of particular Nations as 
between the Notions even of Philoſophers them- 
ye. But what will all this ſerve to prove? 


That Men do not always make a right Uſe of 


2 See Sextus Empiric. Pytrhon. Hypoth. Lib. 3, Cap. 24, p. 151. D. & Edit. Fabric. p. i 6*. Numb. 198, Ee. 
dee the Paſſage in Drog. Laert. cited hereafter, Sed. 27, Liber N e * G6 
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theirReaſon®. I readily grant 5 ; W _ there 
en of Wit er- 


are, even amongſt the 
— ſome who ſo ſtrangely miſuſe their Lei- 
ſure and Parts; as to employ their utmoſt Efforts 
in utterly deſtroying, or in rendring at leaſt very 
dubious, the moſt manifeſt Truths; on pretence 
that there are Difficulties, beyond the Reach and 
narrow Limits of our bounded Underſtandings; 
I am not at all ſurpriz'd, to find ſome rude and 


unpoliſh'd Nations, who being either extremely 


corrupted ; or-enflay'd to Opinions, conſecrated 
and eſtabliſh'd by long Uſage and Cuſtom; to 
have continu'd, either wholly or in part, immers'd 


in the groſſeſt Ignorance of thoſe moral Truths, 


. 4 : 5 


which 
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of the Science of MoxkAt fr. 


FChich are indeed in themſelves evident 1 

but not to ſuch, as either wilfully ſhut their Eyes 
againſt the Light of Nature; or who will not 
give themſelves the trouble of 1 conſider- 
ing, and purſuing thoſe Ideas, which continually, 
I may ſay, every Moment, and from all ſides, pre- 
ſent themſelyes openly to their view. Or ſha 


we hence infer, that thoſe ſure-and inconteſtable 
Principles of Conduct, if any 


ſuch there are; 
ought to have been actually impreſs d, even fron 
the Cradle, on the Minds of all Men; ſo that 
none could be either ignorant of, or under any 
miſtaken or different Notions about them. Mon- 
tagus indeed reaſons after this manner; An Au- 
thor, who, amongſt a vaſt number of fine ju- 


dicious Thoughts, has but too viſibly diſcover'd 


a Spirit of Pyrrhoniſm, carry'd on beyond its due 
Bounds . They are pleaſant, ſays he, when to 
give ſome Certainty to Laws, they ſay, that there 


are ſome of em firm, perpetual, and immuta- 


ble, which they call natural; and ſay, they are efſen- 
tially impreſs'd on the Minds of all Mankind: and 
of theſe ſome make the Number to be Three, ſome 
Four, ſome more, ſome leſs ; which ſhows, that even this 
Impreſſion is a thing as doubtful as any of the reſt. Now 
they are ſo unfortunate, (for what can I call it elſe, 
but Misfortune, that of ſo infinite a number of 
Laws, there ſhould not be found one at leaſt, that 
Fortune and the Temerity of Chance has ſuffer d to 
be univerſally receiv'd by the Conſent of all Nati- 
ons?) They are, I ſay, ſo unhappy, that of thoſe 
three or four ſelect Laws, there is not ſo much as 
one, but is contradicted and diſown'd, not by one Na- 
tion only, but by many. And yet this ſame univer- 
ſal Approbation is the only probable Mark, from 
which they can argue, or infer, any Laws at all to 
be natural; for we ſhou'd without all doubt unani- 
mouſiy follow, whatſoever Nature had really en- 
join d us; and not only every Nation, but every par- 
ticular Man would be extremely ſenſible of the Force 
and Violence offer'd him, ſhould any attempt to puſb 
him on to a Tranſpreſſion of ſuch Laws. But this 
is a Suppoſition not to be admitted without Proof; 
it being contrary to Experience: and long ſince 
own'd to be falſe in Fact, by the moſt able Phi- 
loſophers. Nature alone, (ſays one of them), 
cannot furniſh us with the knowledge of moral 
Refitude and Virtue; ſhe has indeed implanted in us 
the Seeds of the Science of Virtue, but not the Sci- 
ence it ſelf. This is the Reſult of thoſe Reflections 


and Compariſons which the Mind, by parity of Rea- 


11 
fon, makes between the Things it bas often v+0iew'd 
and confider'd. A celebrated Philoſopher of the 
laſt Age, one to whom the World will be eter- 
nally oblig d, for having introduc'd the right 
manner of philoſophiſing; not that he was infal- 
lible neither; nor did he always follow his own 
Rules; Des Carres, I fay, had made the Opinion 
of innate Ideas very common among his Follows 
ers. But there aroſe another Philoſopher, not 
long fince deceas d, who has re-eſtabliſh'd, and 
p= in a new Light the antient Opinion. The 
eaſons which he alledges, ſeem fo * 
that whoever examines them with a little Atte 
tion, and without Prejudice, cannot refuſe to 
ſubmit to them. Dr. Sherlock, who has taken 
upon him lately to refute them, has, in my Opi- 
nion, with all his Penetration and all his Efforts; 
only given thoſe who deny innate Ideas, all the 
reaſon in the world xo confirm themſelves in an 
Opinion, which they ſee attack d with fo little 
Succeſs f. All the or ſays, is either ground- 
ed on abſtracted, and ſcarce intelligible Principles; 
or on ſuch, as are advanc'd wit Proof; or 
whoſe juſt Conſequences terminate in the 
of that, which at the bottom amounts to no more 
than the very Opinion he oppoſes. But what is 
molt of all ſurpriſing, he very premptorily af- 
firms, That: 8 the Doctrine of Me. Locke, about 
the Origine of innate Ideas, may very much ſerve 
rhe Cauſe of Arheiſm ; for, ſays he, if none of our 
Leas are innate, neither thoſe we have of the Dei- 
ty, nor thoſe we have of Virtue and Vice; what 
ſhall hinder the Atheiſt from ſaying, that thoſe 
Ideas axe the Effects of a wrong Education; an 


that they were firſt imprinted on the Minds of Chil- 


dren, for the good of Society ; and to reſtrain and 
keep them in awe? For my part, I think on the 
contrary, (nor am I the only one of this Opini= 
on,) that the Clergy themſelves give great Ad- 
vantage to the Atheiſt z when, not ſatisfy d with 
thoſe inconteſtable Proofs, we have of the et 
Truths of Religion and Morality ; they ow 
maintain and urge, through an imprudent 5 
certain Reaſons for Proofs ; which are really none, 
or at leaſt very doubtful ones; and then cry out, 
that all's loft, if theſe are not allow'd of as well 
as the former. For after all, I would fain know 
how Dr. Sherlock, without entering into meta- 
phyſical Reaſonings, which are generally v 
uncertain, and do not properly belong to a Di 
pute about Matter of Fact; will be ever able to 


d Montagne's Eſſays, Book II, Chap. 12, p. 380, Engliſh ; French, 426. And Edit. 1727, N 542. 543 tun. 2. 
© Defideras dici: Quomodo ad nos prima Boni Honeftique notitia pervenerit. . Hoc nos docere Natura non potuit : ſemina nobis 


Philo. Staic. lib. 2, cap. 11, per totum. 


- fſeientie dedit, ſcientiam non dedit.--Nobis videtur obJervatio collegiſſe, & rerum ſæpe fatarum inter ſe collatio, per analogiam 
 noftro intelletiu Honeſtum & bonum judicante. Senec. Epiſt. 120-, pag. 457. Edit. Gronov. See Lipſius, Manud. ad 


d the — Meditations of Des Cartes, with the Objeftons and Anſwers which are joined thereunto; particularly 


p. 177, 24-, 102 , & Append. p. 16-, &c. 


Mr. Locke, in his Eflay on Human Underſtanding, Book I. 


f This was my Judgment fix Years ago, form'd on the Extract in Bernard's Nouv. de la Repub. des Lett. May 1705. I had 
reaſon to believe, that that ingenious Journaliſt had neither weaken'd, or miſrepreſented in the main, the Reaſons of this Engliſh 
Doctor. I have ſince found it to be fact, having read the Book it ſelf, well tranffated into French in 1708.” But as to my 
Judgment of the Doctor's Reaſonings, I am ſo far from altering it, that I find my ſelf more and more - confirm'd in it 
reading that long Digreſſion, where he pretends to eſtabliſh innate Ideas; and to confute thoſe who deny em. The judici- 


ous and diſintereſted will diſcern, who are moſt likely to clear the Matter; whether thoſe who go upon Experi 


the only 


way we have to know the Truth; and upon the proper and certain Character of Ideas; which is to make themſelves be per- 


ceiv'd, where ever they ha 


to be; or whatever at bottom their Nature may be : or thoſe, who being oblig d to acknow- 


ledge Experience to be againſt them, do yet advance nothing but Reaſons of Congruity; and yet charge others with want of 


Penetration to ſee the Difficulties. | 
Lid. pag. 545. and in the Book it ſelf of Dr. Sherlock, 65 33 147, in the French Verſion. 


prove 


"> — 
9 = 


— ————— — = _ - 
r DES, = \ — 
2 —— _— L = 0 ——_— 88 — 
IVA py ET _ N * 
R . 4 . — — 
A 


12 An Hiſtorical and Critical Account 


ove toanArheiſly that not wiſtanding the mani- 
eſt” Ignorance in which whole Nations have 
been and ſtill are, of ſome fundamental Duties of 
the Law of Nature; and the odneſs and prodi- 
gious diverſity of Opinions, which have at all 
times been in the World on the Subject of Mo- 
rality-and Religion; that, notwithſtanding all 
this, I ſay, every particular Perſon has innate 
Ideas of A Deity, and of Virtue ? Nor do I 
ſee: how this Difficulty can be-anſwer'd other- 
wiſe, than by ſaying; that as Men are naturally 


provided with * Faculties ſufficient to acquire the 
knowledge, of the Author of their Exiſtence, and 


of the Duties he expects from them; and to form 
to themſelves thereupon right Ideas: ſo they 


may remain in Ignorance, or even run into 


Miſtakes about theſe Points, if they will not 
make good uſe of their U nding: and this 
Anſwer hath nothing in it, but what is moſt ſolid. 
Col having endued Man with thoſe Faculties of 
knowing which he hath, was no more obliged by his 
Goodneſs, to implant thoſe innate Notions in his 
Mind, than that having given him Reaſon, Hands, 
and Materials, he ſhould build him Bridges, or Houſes. 
To alledge therefore the Abuſe, which Men make 
of the Light of Nature in Matters of Morality, 
as a Proof that there is no Certainty in it; is as 
poor Reaſoning as that of the Epitureans : who 
think to ſubvert true Religion, by ſetting forth 
all the Evils, Crimes, and Extravagancies that 


falſe Zeal, Bigotry, and Hypocriſy, under the 


ſpecious Pretence of Piety, have oceaſion'd in the 
World. i Tantum Relligio potuit ſuadere Malorim / 
But let us only conſider this Matter in a different 
Light, and we ſhall find this Objection it ſelf 
furniſh us with a conſiderable Proof, or at leaſt a 
Prepoſſeſſion in favour of the natural Evidence of 
the Principles of Morality; and of that Impreſ- 
ſion, which there is reaſon to believe theſe 
Truths wou'd make on the Minds of all Men, 
did they but hearken to Reaſon. In effect, it 
appears by Hiſtory, that thoſe Nations, which 
ſeem to have had no ſenſe at all of Virtue, are 
very few in Number. By the Confeſſion of Mr. 


Baple, The moſt general Rules of Morality have 


Been preſerv'd almoſt every where, and have at leaſt 
obtain'd in all Communities, where Reaſon and 
Knowledge have been at all cultivated. Is there any 
Nation, (ſays a very great Orator, and hea- 
then Philoſopher,) where Civility, good Nature, and 
Gratitude are not thought amiable, and had in e- 


| fleem? And where the proud, the miſchievous, the 
cruel, and N are not had in Contempt and 
2 


Abhorrence ? It has too been very judiciouſly ob- 
ſerv'd, that No Legiſlator cou d ever yet procure 
Laws, that were entirely bad, to paſs : The Mana- 
gers concern d in paſſing ſuch Laws, have either dex- 
terouſiy tack'd em to others that were good; or elſe 
have had recourſe to violent Meaſures, either to e- 


Habliſb, or to maintain em; ſo that the very ſubs 
miſſion to unjuſt Conſtitutions, is even a Proof of 
the netefſity of equitable and good ones. It will pers 
haps be reply'd, that it is the Profit, which ac3 
crues from the Practice of the Rules of Morality, 
that cauſes em to be generally approv'd and re- 
ceiv?d into the World. But, tho this cannot be 
deny d to contribute much towards it; yet is it 
not the only, nor the principal Reaſon thereof. 
For tis very hard to conceive, that in ſo many 
different places, and in all Ages, ſuch Multitudes 
of every Rank, Condition, and Character, ſhould 
have given their Conſent to theſe ſort of Maxims, 
merely for the Advantage each Perſon for him- 
ſelf found therein; ſo as at the ſame time to think 
themſelves exempt from all Obligation to obſerve 
them, whenever they cou'd Tranſgreſs with Im- 
punity. Indeed there has been, and ſtill are too 
many, without any other Regard foi them, than 
upon that foot; whether it be, becauſe they have 
accuſtom'd themſelves to do ſo, in order to ſatisfy 
quietly their Paſſions; or whether becauſe they 
have ſuffer d themſelves to be impos'd upon by 
ſome ill- grounded Subtilties: but then we ſee, 
that the wiſeſt and moſt ſenſible part of the 
World have, at all times, judg'd of em quite o- 
therwiſe. Nay all, whether 3 or unlearn- 
ed, have found in em a certain Agreement with, 
and S T to right Reaſon; and that 
too more or leſs diſtinct, as they have been en- 
dow'd with more or leſs good natural Senſe: and 
in proportion to the Progreſs cach Man has made 
in Reaſoning and Knowledge, he ſtill finds this 
Agreement become more and more ſenſible. Men 
have always \diftinguiſh'd the Idea of Duty, from 
that. of Profit z even in thoſe Maxims, where 
theſe two Ideas have been moſt inſeperably blend- 
ed together: the firſt of theſe, even when'they 
ſcarce, or not at all perceiv d the true Foundations 
thereof; has ſtill made an Impreſſion, ſufficient 
to form in them ſuch a Conception of it ſelf, as 
carries with it a peculiar Force and Efficacy ; plain- 


ly diſtinct from, and independent of that of rhe 


other. Men have ſcarce ever been able to for- 


bear ſecretly reproaching themſelves, as oft -as 


they had ſacrific d to their Intereſt the practice of 
that, which they look'd upon to be their Duty. 
And it has even been obſerv'd, that * wicked 
Men would chooſe, (were it poſſible) to enjoy 
the Fruits of a criminal Action, without commit- 
ting the Crime it ſelf. If we reflect rightly up- 


on the Matter, it muſt be own'd, that the groſs 


of Mankind are not ſo much as capable of compre- 
hending, or ſeeing to the end of all thoſe proſpects of 
Utility, which a skilful Lawgiver, or profound 
Philoſopher, might have had in view: ſo that it 
often happens here, that the Notion of Duty a- 


lone makes the Impreſſion; and it is likewiſe 


the Intention of the Law- maker, that it ſhould 


* gee Siloe Pbilulggicæ of Mr. LeClerc, publiſh'd in 1711, at the end of his B/chines 3 Cap. 2, towards the end. 
-  Þ Locke's Eſſay, lib. 1, cap. 4, f. 12, p. 75, French; and p. 42.- Edit. Lond. 1706. | 


i Lucret. Lib. 1, ver. 102. 
k Continuation of divers Thoughts, c. p. 762. 


Qu autem Natio non Comitatem, non Benignitatem, non gratum animum & Beneficii memorem diligit? Que ſuperbos, que 
maleficos, que crudeles, ingratos non aſpernatur, non odit ? Cicero de Legib. lib. 1, cap. 11.- | 35 


n Biblioth. Univerſ. Tom. 8, 


527. 1 3 
* See the Paſſages cited in Pian lib. 3, chap. 1, F. 1, Note 5; and add there the following Words, which come after that 
of Seneca: Maximum hoc habemus Nature meritum, quod Virtus in omnium animos lumen ſuum permittit : etiam qui non ſequur- 


tur illam, vident. De Benefic. 4, 17. 
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"of the Science of Moxatity. 


do ſo; for they well know the great power that 
this Notion of Duty has over the Minds of Men, 


ind that it in many caſes lies level to the Capaci- 
ty of Multitudes, who have no Idea of the ex- 


zediency of the thing; which often mounts higher 
than their pitch of thinking ean reach. Hence 
it has ſometimes happen'd, that Religion has been 
call'd in as an Auxiliary; and the Law-givers have 

wen out, that their Laws were of divine Extra- 
Sion, After all, this Reply ſuppoſes that, which 
will alone furniſh one good Argument, towards 


, : jo — . 2 * 
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Conclude then, with the faying of Strato in 


I the New Dialogues of the Dead whatever 
che other Party may ſay of it; that Reaſon, 
in all Caſes where human Condutt is concern d, affords 
Reſolutions moſt clearly deciſive. But the Misfortune is, 
that we don't conſult her. And it muſt beown'd,to the 
ſhame of Mankind, that this very Science, which 
great Buſineſs of Men, and 
the chief Object of all their Search and Enquiry ; 
has in all times been treated with the greateſt 


Neglect and Indifference. * Socrates was aſto- 


niſh'd to ſee, That when there was occaſion to have 
any one taught the Trade of a Shoemaker, a Car- 
penter, a Smith, or the Art of Riding; proper Pla- 
ces were never wanting, whither he might be ſent, 
to be made a Maſter in theſe ſorts of Things : and 
that, there was every where plenty of ſuch, as knew 
how to break, and manage Horſes and Oxen; where- 
as, if any one had a mind to be inſtructed himſelf in 
the Rules of Juſtice, or have em taught to his 
Children or Slaves; there was no place to be found 
to go to for that Purpoſe. A conſiderable time after 
this Philoſopher's Days *, we find Cicero making 
the ſame Complaint: ¶ hat can be the reaſon, (ſays 
he,) that, ſince we conſiſt of a Soul as well as a Bo- 
dy, the Art of curing, and preſerving the Body in 


Health, has been ſo early ſought out; and found [0 


uſeful, as to have its Invention aſcrib'd to the Gods 
themſelves: Whereas the Art of curing the Diſeaſes 
of the Mind, has neither been near 5 much ſought 
after before, or cultivated and improv'd after, it was 
invented; nor has it been had in Eſteem and Admi- 
ration, but by few; whereas on the contrary, it has 
been even hated ol OY by many? It is, how- 
ever, no very difficult Matter to diſcover the 


Reaſons hereof; and 'tis withal highly uſeful, to 


13 
the eſtabliſhing the Solidity of the Maxims of Mo- 
rality z and that will at the ſame time ſhow; that 
they are adapted to all Capacities. For, ſince the 
_—_ 5 o no — deſi 5 that all Men 

ould be happy, has ſo maniteftly and inſepera- 
bly — — Virtue and = Felicity; 
it is clear, that he indeſpenſably requires of every 
one an exact Obſervation of the Law of Nature ; 
and conſequently, that the Principles and Rules 


thereof ought to be ſuch, as may be eaſily known 


and demonſtrated. 
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give em their due Conſideration. It it but too 
certain, that the ſeveral Neceſſities of Life, [ 


or imaginary ; the falſe and miſtaken Intereſts ; 


the © Impreſſions of Exainple, and receiv'd Cu- 
ſtoms; the Prevalency of Faſhions; and the Tor- 
rent of O — — in Vogue, with the early Preju- 
dices of Education; but, above all, the predo- 
minant Paſſions and Vices; do ly draw off 
the Minds of Men from a ſerious Study of Mo- 
rality; and won't let them apply their Faculties 

to thoſe Things, which really are their moſt pro- 
per Objects; and on which too really depends their 
true Felicity.“ Philoſophy (fays the Author of the 
Dialogues, a little before cited, very pleaſantly) 
has no Bufintſs but with Men, and not at all with the 
reſt of the univerſe. The Aſtronomer | fixes his 
Thoughts upon the Stars; the Naturaliſt on Nature; 
and the Philoſopher on himſelf. —— But becauſe 
Men find it troubleſome, to have her meddling with 
their 1 perpetually at their Elbows, check- 
ing and regulating their Paſſions ; they have there- 
fore ſent her away to the Heavens, there to take an 
account of the Order and Motions of the Planets ; 
or elſe they travel ber over the terreftrial Globe, and 
make her examine with the utmoſt Exattneſs all that 
is there to be ſeen. In a word, they take care al- 
ways to employ ber at as great a diſtance from them- 
ſelves as is poſſible. The few, who have apply'd 
themſelves to the Study of Morality, have done 
it for the moſt 2 in a manner conufs'd, and 
ſuperficial enough; and often ſo, as even to build 
upon Principles either entirely falſe, or obſcure 
and uncertain; either foreign to its proper Buſi- 
neſs, or mixt up with groſs Errours and Abſurdi- 
ties. From whence/it comes to paſs, that iri all 
Languages, the Terms of Morality, both in 


= Dialogues of the dead Ancients with the dead Moderns, by Mr. Fontenelle, Dialog. 5, p. m. 208. Ocuvr. de Font. to. 1 5 


p. 102-. Ed. Lond. 
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Zac, wi du, ö av 8av0v TUNer Tires. Xenoph. Memorab. J. 4, c. 4, , 5, Ed. Oxon. & Ed. Paris, p: $04, B. 
> Duidnam efſe, Brute, cauſe putem, cur, quum conſtemus ex animo & Corpore, Corporis curandi tuendigue cuuſſd gueeſita fit 
Ars ejus, atque utilitas Deorum immortalium inventioni conſecrata; Animi autem medicina, nec tam defiderata fit, anteguam in- 


lib. 


venta ; nec tam culta, poſiea quam cognita eft ; nec tam multis grata & probata ; pluribus etiam ſuſpeta & inviſa ? Tuſc. Queſt. 


3, cap. 1. | | 
© Paroulos nobis dedit [Natura] igniculos, quos celeriter malis moribus, opinionibuſjue depravati; fit reftinguimus ; ut nuſ* 


gram Nature lumen appareat : -—— Simul atque editi in lurem, & ſuſcepti ſumus; in omni continud pravitate, & in ſumma 
opinionum perverſitate ver ſamur. = Accedunt etiam Poete : qui, cum magnam ſpeciem doctrinæ, ſapientieq; pre ſe tulerunt ; 


andiuntur, leguntur, ediſcuntur, & inhereſcunt penitus in mentibus. Cum vero eadem quaſi maximus quidam 


ifter Populus 


accefſit, atg; omnis undiq; ad vitia conſentiens Multitudo; tunc plane inficimur opiniouum pravitate, d Naturdg; deſciſtimus. 
2 uiid, qui pecuniæ cupiditate, qui voluptatum libidine feruntur ? &c. Idem ibid. cap. 1.- & 2”. 
4 Dial. des Morts Anciens, in the firſt Part, Dialog. 4, p. 30. Otuvr. de Font. Lend. 1707, te. 1, p. 19”, 18-. 
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common Diſcourſe, and in the Writing of the learn 


ed; are ſuchy as have the moſt obſcure, confus'd, 


indetermin'd, and unfix'd Ideas, of any other 
Terms whatever. And this. might make it be 
ſuſpected, that the Principles too of Morality are 
likewiſe very abſtruſe; were it not known by the 
common Experience of all Ages, that Men ge- 
nerally — Things which are plain and ordi- 
nary, to run aſter ſuch as are extraordinary and 
myſterious; and that they either will not know, 
or will reject even Truth it ſelf, unleſs ſhe brings 
ſome Charm with her to raiſe their Curioſity; 
and gratify their Paſſion for what is marvelous 
and uncommon. This is what has been judici- 
ouſly obſerv'd, and upon the ſame Subject too, 
by the famous © Confacies; the Chineſe Philoſo- 
per: I know very well, ſays he, why the greateſt 


Part of Mankind do not follow the great Road of 


Mediocrity, altho' ſo eaſy to find ; 'tis becauſe the 
learned deſpiſe it 5 and becauſe, imagining their Pe- 
netration to. reach far beyond that Medium, they 
neglect it as below em; love to advance unheard of 
Principles; and engage themſelves in Mays more 
difficult and dangerous. But it muſt be acknow- 
ledg'd, that it is not ſo. much the Prejudices of 
the Underſtanding; as the Illuſions of the Heart, 
and the Tyranny eſtabliſn'd in the World with 
relation to Opinions; which form the grand Ob- 
ſtacles to the ſerious ſtudy of 2 and to the 
Attainment of a more exact Know cdge of our 
Duty. Mr. Locke has very well expreſs'd it: It 
is not tobe expected, (viz. that any will very 1 
themſelves to make Diſcoveries in Matters of Mora- 
Ay,) whilſt the defire of Efteem, Riches, or Power, 
mates Men eſpouſe the. well endowed Opinions in 


| Faſhion, and then ſeek Arguments either to make 


good their Beauty, or varniſh over, and cover their 
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| Deformity. --- Whilſt the Parties of Men, Nom their 


Tenets down. all Mens Throats, whom they can get in- 
to their Power, without permitting them to examine 
their Truth or Falſbood; and will not let Truth 
have fair play in the World, nor Men the Liberty 
to ſearch after it; M hat Improvements can be 
expected of this kind? What greater Light can be 
hoped for in the moral. Sciences ? The ſubject part of 
Mankind, in moſs Places, might, inſtead thereof, 
with Egyptian Bondage, expeft Egyptian Dark- 
neſs, were not the Candle of the Lord ſet up by 
himſelf in Mens Minds, which it is impoſſible for 
the Breath or Power of Man wholly to extinguiſh. 


Aſter all this, is it to be wonder'd at, that ſuch, 


whoſe Occupations and Diſtractions of Life, or 
want of Genius and outward Helps, do not al- 
low em to engage in long and cs Ber Medita- 
tions; (that is in a Word, the greateſt part of 
Mankind): are found to have generally Un 
tandings ſo ſhort and narrow, and Ideas f 

falſe or. ſo confus'd in Matters. of Morality ? 
Altho”, as we have already faid, every one be 
by Nature capable to inſtruſt himſelf therein, 
as far as his particular Station requires; it has 
no doubt been always God's Wil, that they, 
who had the greateſt Light, and whom his 
Providence had Firniſh'd with the greateſt Helps ; 
ſhould communicate their 9 to ſuch, 
as were not able of themſelves to acquire it ſo 
eaſily; or in ſo xy degree. But, in order 
to ſet in its full Light, this inexcuſable Neg- 
ligence of Mankind, in a thing of ſuch vaſt 
Importance ; I ſhall here preſent the Reader 
with a ſhort Hiſtory. of the Progreſs of Mo- 
rality; and of the manner how it has been cul- 
tivated through all the paſt Ages of the World. 


* In the Extrat from the Book of P. Coupler, Bibl. Univ, Tom. 7, p. 4 22ã2 © 15 
Eſſay of Human Underſtanding, Book IV, chap. 3, H. 20, p. 479, Kc. See the Parrhafiana, Tom. 2, p. 66, & ſeq. 
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HERE are two ſorts of Men, who 
3 _ ought to apply themſelves in a more 
articular manner to Morality; (viz.) 


5, 
The publick Miniſters of Religion; and the Men 
of Learning; or thoſe who make it their Pro- 


feffion or Buſineſs, ta cultivate and improve their 
Underſtandings by the ſtudy of the Sciences. Both 
the one and the other are equally oblig'd, as 
much as in them lies, as. well to be i 
therein themſelves; as to teach the ignorant : 
bur the Obligation of the former, is more ſtrict 
and indiſpenſable; than that of the latter. 

It is. certain, that Morality is the Daughter 
of Religion, that they go hand in hand together ; 
and that the Perfection of the latter, is the Stan- 
dard of Perfection in the former. This has been 
acknowledg'd by a great Emperour and heathen 
Philoſopher. Thou wilt never, ſaid * he, do any 


thing, tho" purely human, well, if thou art igno- 
rant of the relation it bears to Things divine ; 
nor any thing divine, if thou knoweſt not what 
Affinity and Connexion it has with Things hu- 
mane. In Fact, the fundamental Principles of 
Natural Religion, which muſt be the Baſis of 
all other Religion; are alſo the moſt firm, or 
rather only, Fomtheon of this Science of 


d Morality. Without a PAY, Duty, Obligation, 


Right, are no more, * to ſay the Truth, than 
fine Ideas; which may pleaſe the Mind, but 
can ſcarce touch the Heart; and which of 
themſelves, cannot impoſe an indiſpenſable Ne- 


ceſſity to act or not to act, in ſuch or ſuch a 


certain manner. The Ideas of Order, Decen- 
cy, and Conformity with Reaſon, have in em 


without doubt ſomething real; they are found- 
ed on the Nature of Things; on certain Re- 


preface of Mr. and Madam Dacier to the Moral Reflections of Marcus Antoninus, p. 2.-. or * A 2, p. 2. 


** 
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_ b*Oure 30 erSewmrer m avdl . ire Tummy. Marcus Antonin. lib. 3,$. 13_. Edit. 
Cataker; & 5. 12, in the Tranſlation of Mr. and Madam Dacier. : 


* See what is ſaid, Fafend. lib. 2, chap. 3, f. 19, not. 2. and chap. 4, f. 3, not. 4. 
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lations moſt true: and even thoſe. who. cannot 
explain em diſtinctly and fully, have ſtill a 
Senſe, a Feeling of em; tho? perhaps not alto- 
gether ſo diſtingt: Our Minds are ſo fram'd, 
that they neceſſarily reſt fatisfy'd with em, as 
ſoon;as propos d; and thus it is, that moral Hone- 
fty or Virtue has thro' all Ages influenc'd Mankind, 


in all civiliz'd Nations. But to give theſe Ideas 


their full Force and due Meaſure of Efficacy; to 
make em ſtrong enough to maintain their Ground 
againſt Paiſion and Self- intereſt; they will require 
a ſuperiour Being; a Being ſuperiour to us in Pow- 
er and Might, who has ſubjected us to a ſtrict 
Conformity there with in our Conduct; who has 
ſo bound us thereto, that it is out of our Power 
to diſengage our ſelves, or at pleaſure diſpenſe 
with the Obligation; in a word, who has pat us 
under an Obligation, properly ſo call'd; to follow 
each of us the Light of his own proper Reaſon. 
This Fear of a Deity, who pumſhes Vice and 
rewards Virtue, has ſo = an Efficacy; that, 
altho' the fundamental Principles of Religion be 
muchdarken'd, by the Intermixture of Errour and 
Superſtition; yet if they are not entirely cor- 
rupted and deſtroy d, it will ſtill continue to act- 


uate, and have a conſiderable Influence. The 


purer theſe Principles are, and the better they 
are ſupported, the more they contribute to the 
ſtrengthning the Foundations of Morality; and 
to the clear ſetting forth its Rules in all their 
Conſequences. But ſhou'd you make the fineſt 
Syſtem in the World, if Religion has not its part 
in it, it will be little more than (as I may ſay) a 
ſpeculative Morality z and you will be found to 
build on a ſandy Foundation. This being fo, it 
was natural to expect, that the publick Minifters 
of Religion, ſhould have made Morality their 
rincipal Study; in order to conform themſelves to 
it in all their Proceedings; and to give the People 
ſuch juſt Ideas thereof, as might be capable of 
producing ſolid Virtue. But they have been far 
ſhort, in this reſpect, of acting up to either their 
Duty, or Abilities. In the Times of Paganiſm, 
the Theologers, Diviners, and Prieſis, who gave 
out the celeſtial Oracles, and call'd themſelves 
the Interpreters of the Will of the Gods; took 
little or no Care to teach Men the Rules of Vir- 
tue. And I muſt needs confeſs, that Lectures of 
ood ſound Morality, in their Mouths, wou'd 
5 but ill ſuted the monſtrous Ideas they gave 
of the Deity; or thoſe Failings, Imperfections, 
and even Vices, which they, by an unaccoun- 
table Perverſion of all natural Knowledge, aſ- 
crib'd to the Deity it ſelf. We ſee Ar 009M. 
the ancient Doctors of Chriſtianity, vigorou- 
{ly reproaching the Pagans with this ill 
Divorce between Religion and Morality. They 
who teach and inſtruct others in the 2 of 


the: Gods, (ſays * Laftantius), ſpeak not a. word 
of any thing that tends io the Regulation of Man- 
ners, and Conduct of Life: They do not ſo much 
as make Enquiry of any ſort after Truth; bat con- 
fine themſelves wholly to the Knowledge of the Cere- 
monies of Divine Service; which require unly the 
Miniſtry of ibe Body, and in which the Sentiments 
of the Mind have really no part. * The Plulgſo- 
phy and the. Religion of the  Heathens; are tao; 
Things entirely ſeparate one from the other. Wiſdom 
or Philoſophy has its peculiar Profeſſors; who teach 
not the way of approaching the Gods : And Religion 
alſo has its Miniſters, who teach not the Rules of 
Wiſdom. Whence this is apparent, that theirs is 
neither true Wiſdom, nor true Religion. And in- 
deed, as Mr. Bayle has obſery'd, It would be 
very difficult to © prove; that the Prieſts of Pa- 
ganiſin requir d any thing, beſides the exterior or 
* outward. She of Piety; or that they preſs'd 


? 


Amendment of Life upon the People; and de- 


© nounc'd, that, without a ſincere and perſeve- 
© ring Repentance and Reformation of all cor- 
<« rupt Inclinations; Vows, Offerings, Proceſli- 
© ons, Sacrifices, Ceremonies, ordinary or extra- 
ordinary, could not 2 the Anger of the 
„Gods. It is much eaſier to prove, that they 
& ſuffer'd the World to reſt under this commo- 


© dious Illuſion; That it was ſufficient to he libe- 


ral towards the Gods; and to foilow the Formu- 
* lary of Church-Ceremonies. The Satyr of Perfius 
will ſerve to convince us of this; where having 
“ firſt thunder'd out againſt thoſe who make a 
„Bank or Fund of Religion; he immediately 
© calls upon and challenges the Prieſts, to ſhew 
6“ what Gold has to do with holy Things: 2 
me, you who-are our Prieſts, of what Uſe is Gold 
&« ;n our holy Places? Even juſt as much, as the lit- 
c tle Babies which bridal Virgins offer to Venus. 
„hy do we not offer to the Gods ſomething, which 
neither the Cotta's, nor the Meſſala's can preſent 
«© to them, with all their magnificent Chargers piÞ 
& 4p with the Fleſh of their moſt exquifite 2 
hy do we not offer to them a juſt, ſincere, a 
&« generous Heart, deeply imbu'd with the moſt live- 
<« ly Sentiments of Juſtice and Honour? Let me but 
& have this Preſent to make em, and the meane 
ce Sacrifice ſhall not fail to draw down upon me th 
ce choiceſt Bleſſings. Does not this inſinuate, that 
ce that it was the Prieſts who cheriſh'd that mer- 
ce cenary Spirit, that Traffick and Trade of De- 
& votion, that reigning Abuſe; which made Men 
cc ſo laviſh towards the Gods, as to ſpare nothing 
& in Victims and Offerings; imagining that the 
« Gods, being leas d as much as Men, with 
< Preſents of Gold and Silver, cou'd not then but 

ce grant em whatſoever they ask d We can- 
cc not tell whether theſe Prieſts were learned or 
te not; and whether they had philoſophiz'd on the 


© Nihil ibi in Deorum cultu] differitur, quod proficiat ad mores excolendos, vitaniqut fermandam ter habet : imquiftionem 


ali 
cap. 3, num. 1, Edit, Cellar. 


quam veritatis, ſed tantummodo ritum colendi; quod non officio mentis, ſed minifterio torporis conſtat. 


Inſtit. divin. lib. 45 


4 Oyoniam igitur, ut dixi, Philoſophia E religio deorum diſjuncts ſunt, ay diſcreta; fquidem alii ſunt | fete 72 
7 | 


pientiæ, per guos utique ad deos non aditur ; alii religionis antiſtites, per quos 
ſapientiam, nec hanc religionem. Idem. ibid. num. 4. See St: Auſtin de Civit. 


© Continuation des Penſees diverſes, Artic. 49, p. 223. See 
Lond. 1696. 8 27 e 


ory non diſcitur : . nec illam M veram 
i, lib. 2, cap. 4, 6": | | 


cap. 4 . 9 — | 
b Locke 5 Reaſonableneſs of hriſtianity, 69c.. p- 267 Edit. 


f Dicite, Pontifices, in ſancto quid Hack t aurum ? Nempe hoc; quod Fintri donate a virgins pupp. N Din damus id ſuperis, 
de magna quod dare lance Non poſſit — 4 Meſjale lippa propago; compeſi tum jus, faſpue animo, 1 receſſus mentis, & 
& ſeq. 


incoctum generoſo pettus honeſto? Hæc ce 


do, ut admoveam templis, & farre litabo. Sat. a, vetl. 69, 


Nature 
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&« Nature of the Gods: But this we have Reaſon 


to believe; that they had neither Virtue nor 


Probity enough, to perſuade Men to place a 
=» * > Aocka in the Purity of the 


Heart; than in the exterior Practices pf divine 


< Worſhip; and Disburſements made on oo 
& of Religion.” The Profit of the Prieſts wou 


hape been too much diminiſh'd, if Men had fol- 


low'd the Maxims of the Philoſophers. I ſhall 
add to this a gentle Wipe that Socrates gives em, 
in that Dialogue of Plato, which bears the Name 
of Euthyphro; that is, of him with whom Socrates 
is introduc'd diſcourſing; (whoſe Greek Name an- 
ſwers exactly to another Greet Name more in uſe 
with us, called Orthodox; i. e. one that is in the 
right). He was a Soothſayer, and Socrates ſeems 
to reproach in his Perſon the Prieſts in 2 
as well as others of that Stamp; with being too 
 reſerv'd in communicating themſelves; and that they 
did not willingly impart to others their Wiſdom ; 
that is to fay, their Knowledge, or what they 


themſelves had diſcover'd. By which in all Like- 


lihood he intends chiefly what relates to Mora- 
lity 3. as is intimated by the Oppoſition he makes 
between their Conduct, and the Conduct himſelf 
obſerv'd in his Converſations; which ran 8 
rally upon that Science: and which tended ſolely 
to Correct the Errors of Mankind, and inſpire em 
with the Love of Virtue. Beſides, the very Sub- 

ject of the Dialogue gives us clearly to under- 


An Hiftorical and Critical Account 
ſtand the falſe Ideas the Prieſts had, upon the 
Subject of Morality; forjwe there ſee N 


who thinks he is doing the fineſt Action in t 
World, offering hi 
againſt his own Father; in a Matter too, where 
he pretends to convict him of no leſs than Mur- 


ther. Some +594 will object to me here, 


what I have elſewhere ſhewn in w one of my 


Notes; that, amongſt the Heathens, even the 


common People were not ignorant, that as Vir- 


tue was well pleaſing; ſo Vice was odious to the 


Deity : From whence one might be apt to infer, 


that the People were beholden to the publick 


Miniſters of Religion for this Knowledge at leaſt. 
But it is very probable, that Principles of this 
fort were preſery'd among the People, either by 
ancient Tradition; or by ſome Remains of the 
Light of natural Religion; or by both theſe to- 
gether: And that, if the Prieſts djd not directly 
teach the contrary, but did ſometimes even re- 
commend Virtue; it was only in general looſe 
Terms, without ever entring into the Particulars 
requiſite for Inſtruction; which without doubt 
they were not very capable of doing. But this is 
e for my Deſign; which is to ſhew, that, 
in the Time of Paganiſin, the publick Miniſters 
of Religion, who ought to have made it their 


rincipal Study, buſied themſelves about nothing 


eſs than this Science of Morality. 


8 Iows ae os uy done gj ceauny aft q ov, 10 d%%,˖,ĩð ue dun ih Thy oα,jE]ÿ¾ 8ſ;eor lay. Tom. 1, p. 3, D* 


Ed. Steph, Ed. Læmar. p. 48, E- | 
ey end. lib. 2z chap. 4. Sekt. 3, Note 4. f 4 
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r Mong? the Jews, it does not appear that 
5 the Pri 


eſts apply d themſelves to this Sci- 


ence: And from the Time that Prophets 
cCeas'd from among that choſen People of God; 
that is to ſay, a little after their Return from the 
Babyloniſh Captivity z the Doctors and publick 
Interpreters 0 the Vow began inſenſibly to cor- 
rupt Morality ; ſo far were they from 2 
the true Principles thereof, and drawing out thoſe 
Principles into all their Conſequences; as th 
might eaſily have done, with the Help and Ai- 
ſiſtance of that Revelation, of which they were 
the ſitaries: But being entirely buſy d about 
their Civil Law, or the Study of Ceremonies ; 
and beſides fill'd with carnal Prejudices, and ſcru- 
pulouſly attach'd to the Letter of the Law; they 
either did not at all penetrate into, or elſe did en- 
tirely fruſtrate and confound the Spirit and De- 
ſign of the Legiſlatour. They, on pretence that 
Cod, to ſute himſelf to the W of the ew - 
% Nation, had preſcrib'd to 'em a t Num- 
| on of Rites and — 2 ; inſiſted much more 
upon the Performance of the exterior Worſhip, 
and the practical Punctilio's of Devotion; than 
the Purity of the Heart and Inclinations, with an 


2 See Matth. xv. 3, Sc. 
® Verl. 18. 5 


| e A Var 2. { See 
© See Pufend, de Jur. Nat. & Gent. ib. 3, cap. 6, ſect. 15. & lib. 4, cap. 2, ſe. 8, 
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— 
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d Ms, xXXiii. 16, 18, 23. 


exact Conformity, and ſteady Adherence to the 
Rules of Virtue; and what was ſtill worſe, by 
their falſe Gloſſes, and by their human Tra- 
ditions, they came at laſt to {deſtroy entirely ſe- 
veral of the moſt inconteſtable Principles of the 


Law of Nature. They invented, for example, 


a thouſand ridiculous Subtilties, to furniſh Men 
with Expedients for eluding the Obligation of 
the moſt ſolemn Oaths, and Promiſes. I Poſoe- 
ver, (ſay the Scribes and Phariſees, whom Jeſus 
for that Reaſon treats as Hypocrites and blind Guides) 
Whoſoever * ſhall fivear by the Temple, it is nothing; 
but whoſoever ſhall ſwear by the Gold of the Temple, 
he is a Debter - or, oblig'd to keep his Oath. M ho- 
ſoever ſhall ſwear by the * Altar, it is nothing; but 
whoſoever ſweareth by the Gift (or Offering) that 
is upon it, be is guilty: or oblig'd to keep his Oath. 
—/TTilft they paid f Tithe of Mint, and Aniſe, 
and Cummin, they omitted the weightier Matters of 
the Law, || Fuſtice, Mercy, and Faith. "Tis one 
of the cleareſt Maxims of right Reaſon, that 
ey Vow © contrary to any divine Law, is in 
it {elf entirely void. Yet the Prieſts, and the 
Doctors who were their Dependants, finding 
their Account in Vows which Men made for 


the 


elf as a voluntary Accuſer 


den 


the 


began to corrupt the 


'of rhe rien Mokktirx x 17 


the Benefit of the Church; had the face to main- 
tain, that if any one had made a Vow to C of 
all that he ſhould be able to give to his Father or 
Mother; ſuch a Vow was good in Law, and ir- 
revocable; ſo that after ſuch Vow made, this 
unnatural, or rather impious Child was, accord; 


ing to them, not only diſcharg'd from giving an 


Succour or Relief to, his Parents in their Neceſſi- 
ties; but even bound in 
to do it; on account of the Obligation of this 
ſame Vow: Their Deciſion runs thus: FY/boſo- 
ever ſhall ſay to his Father or his Mother, what 1 
could have ſuccour'd you withal, be it conſecrated to 
God; he muſt not ſuccour, that is, honour his Fa- 
ther or his Mother, according to the Commandment. 
And whereas God, for Reaſons founded on the 
Conſtitution of the [7aelit;ſh Government; had 
forbidden the Fews to have much Commerce 
with other Nations; and had even expreſly com- 
manded them to exterminate ſome of em. Th 
hereupon cntertain'd Sentiments of implacable 
Hatred and Animoſity againſt all the reſt of Man- 
kind: So that the Few beliey'd himſelf wholly 
diſcharg'd from all the common Offices of Hu- 
manity or Civility *, with reſpect to all Foreign- 
ers, unleſs they embrac'd the Fewi/b Religion 
he inſiſted likewiſe, that he was warranted b 
Law to treat em in a hoſtile manner; and that 
he was not only itted, but poſitively com- 
manded to take Vengeance of em, whenever it 
could be ſafely put in practice; and ſo far was he 
from any Poſlibility of being undeceiy'd in theſe 
barbarous and inhuman Opinions of his, by any 
Inſtruction he might receive from his Teachers 
that all their Diſcourſes tended to nothing ſo much 


4 Matt. xv, 5. See Grotius i, 1. 


int of Conſcience not 


as to confirm him in em. The Phariſees, heſot- 
ted with the Notions of Judas the Gaulanite i 
vainly imagin'd, that there could be no Magi- 
ſtrate, unleſs of their own Nation, and eftabliſh'd 
by the immediate Appointment of God, to whom 


Obedience was due for Conſcience fake ; and up- 
on this they founded their particular Doctrine, 


®that.it was unlawful to pay Tribute to the Roman 
Emperour; tho in peaceable Poſſeſſion of their 
Country. And many ſuch- lite Things did they, as 
our Lord Jeſus Chriſt lays to their Charge, in many 
Places of the Goſpel. As for thoſe Doctors, the 
Fews have had during all the following Ages down 
to the preſent Time; theſe ſeem to have made ir 
their ſole Aim to ſurpaſs their Predeceſſors in this 
Particular; witneſs the Extravagancies, deteſtable 
Maxims, and impious Notions, with which they 
have ſtuff d their Talmud; and wherewith the 
Books of their Rabbins do ſo abound. You may 
find there, for inſtance, * that tis the moſt inno- 
cent Thing in the World, to utter all manner of 
Curſes and Execrations againſt Chriſtians : that it 
is not ſo much as a Thing tolerated, for any on to 
preſume to fave * an Idolater, that's a drowning z 
or in C ee. by any other Accident: 
or to do the Office of a] 2 to him, tho? he's 
ſure to be well paid for it; unleſs he have juſt Cauſe 
to fear ſome hurt to himſelf, from the Reſentment 
of the Patient, on account of his refuſal : In this 
particular Caſe, fay they, he may aſſiſt him, bur 
always upon condition that he be very well paid 
for his Pains; for it is by no means lawful to do 
it gratis. Thus you * ſee how theſe Falſe-Teachers 
have corrupted the pure Morals of their Legiſlatour 
Moſes. | | 


© See Juvenal, Sat. 14, 103, 104. Tacit. Hiſt. lib. 5, cap. 5. And the Parable of the Samaritan, Lale x, 30, 6c. 


f Matt. v, 47 


s See Matt. Tris, 17. and Foſeph. Antig. Fad. lib. 18, cap. 1”. and De Bell. Jud. lib. 2, cap. 12”, Ed. Genev. And Ed. 


Havercam. c. 8.” 
i See Grotius's Letters, Part I, Epiſt. 122. 


Mark vii, 13. 


k Maimonides, of Idolatry, tranſlated by, and with the Notes of, Dion. at the end of Tom. V, Oper. Gerb. Jo. Yofſ. 
Amſterd. 1700. Note, This Rabbin is one of the moſt efteem'd, and judicious. See Nowv. de la Rep. des Lett. Jan. 1707, 
Art. 4. and Baſnage, Hiſt. of the Jews, lib. 4, cap. 15. where theſe Authors relate ſeveral Maxims of the corrupt Morality 


of the Jewiſh Doctors. 


! Mr. Bernard, in his News of O#. 1702. p. 463 where he reports theſe looſe Deciſions of the Fewiſh Caſuilt, 


T. VIII. 


SE 
ESUS Chrift did, thro the whole Courſe 
of his Miniftry, inceſſantly oppoſe, and ut- 
terly deſtroy the erroneous 8 per- 
ors. He 


nicious Gloſſes of theſe Fewrſo D 
re-eſtabliſh'd Morality in its utmoſt Purity; he 


fully laid open the true Sources thereof; and he 
gave forth Rules touching the whole Dury both 
of Mankind in general, and of each Perſon in par- 


ticular, they were general indeed, but z en- 


tirely conformable to right Reaſon, and the true 


Intereſts of Mankind. His Diſciples every where 
preach'd up this moſt holy Doctrine; by the Light 
of which, if well underſtood and unfolded, a Man 
may ſecurely direct his Judgment in the Deciſion 
ofall imaginable Caſes. Nevertheleſs, even in the 
Time of the Apoſtles themſelves, certain falſe Do- 
ctors, not a few, had crept into the Church; who 

Chriſtian Morality, by pre- 
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tending *it was neceſſary to add thereunto, the Ob- 

ſervation of the Moſaic Ceremonies; altho' the Son 
of God had manifeſtly diſchargd Men from the 
Obligation of ſubmitting themſelves to that Yoke z 
a Thing in its own Nature much more proper to 
draw Men off from the Practice of true Viftue; 
than either to. preſerve, or promote it. There 
were likewiſe ſome*, who teaching another Doctrine 
than that of Jeſus Chriſt, gave heed to Fables, and 


endleſs Genealogies, which caus'd Dueftions and Diſ- 
putes, rather than godly edifying in that Faith, which 


Gop demands; and in that Charity, which is the 


end of the Commandments, both of the Law, and of 


the Goſpel; knaviſh and i t Doctors, who 


under ſtood neither what they ſaid, nor whereof they 
affirm'd, and who turn d aſide unto vain jangling. 
Others there were, who“ de/pis'd Government; who 
being audacious and inſolent, were not afraid to {peak 


a See the Epiſtles of St. Pau! to the Romans, and Galatians 3 and Colo. ii, 20, &. ef. | 
| © 2 Peter ii, 10, 18. e | | : 
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d 1 Timothy i, 3, 4, 5, 6, 7. 
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Antiquity: all this, 


„ 


evil of Diguities; tubo ſpeaking big Words full of 
Vanity and Folly, allur d thro' the Luſts of the Fleſh, 
and thro much Wantonneſs, thoſe who had truly 
eſcap'd from them who liud in Errour; who" turn'd 


the Grace of our Cod into Laſciviouſneſs: And laſt 
Revelation, Chap. ü, ver. 14. : | 


2 Jude, ver. 4. 
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d TO marvel then, if after the Death of the 
"Apoſtles, and their Primitive Diſciples, 

A the Evil grew every day worſe and 
worſe. The eme 8 and Conceit, which 
the following Ages grew into, of Fables“, and 
Allegories; of a * falſe Eloquence, and of the 
groundleſs Imaginations of the Heathen *Philoſo- 
phers; the profound Ignorance they were in, of 


the Art of Reaſoning juſtly , and of the right Me- 


thod of expounding the Holy Scripture; the Pre- 
cipitation with which they, acted, in purfuance of 
the raſh Dictates of an'oyer-heated Imagination; 
theAmbition*and bad Morals of the greateſt Part 
of the Clergy ; more jealous of their own Rights, 
and more intent upon diſcuſſing Points of Diſci- 
pline, or abſtracted Notions of Metaphyſicks ; 
than diligent in ſtudying themſelyes, or 5 
the People, the Rules of Morality; the dreadfu 
Diſorders, and ſcandalous Diviſions, which did fo 
often rend the Church; the groſs Frauds and A- 
buſes which from time to time ſtole into Practice; 
and which at laſt oblig'd them to come to a pub- 


lick Reformation thereof; a Thing always found 
very difficult even but to undertake, tho* much 


more fo in the Execution ; add to theſe the little 
Solidity, which we find inthe greateſt Part of thoſe 
Works, which are the Remains of Eccleſiaſtical 

I fay, gives us reaſon to be- 
heve, that the Study of” Morality, during all this 
Interval, notwithſtanding the Light of the Goſ- 
pel; made but little Progreſs in the World. Bur, 


to put this Matter clearly beyond all poſſibility of 


doubt, we ſhall now deſcend to Particulars. 
Who knows not, (ſays a Miniſter * of the Re- 


form'd Religion) that moſt of the Fathers have not 


wrote at all upon Matters of Conſcience z and that 


thoſe who have touch'd thereupon, have ſaid nothing 
To the greateſi Part of thoſe Dueſtions, the Determina-. 
tion whereof was of the greateſt Importance? In fact, 
it appears, both by thoſe Books we have tranſmit- 


ted down to us; and by the Catalogues of thoſe 
that are loſt z that the greateſt Part of thoſe, we 


. call Fathers of the Church, ſcarce ever took Pen in 
hand on any other Subject, beſides Matters purely | 


* 
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of all, ſuch, as held the Doctrine af Balaam, who 
f taught. Balac to caſt a Stumbling- block before 
the Children of Irael, ſo that they ate Things of- 
fer'd to Idols, and committed Fornication. 


see Numbers xxii, & ſeq. 


ſpeculative; or concerning the Diſcipline of the 
Church. It was but very rarely, if at all, that 


they handled Points of Morality z and that too only 


occaſionally; and ever in a manner by no means 
accurate, or methodical. The Sermons, which 
they ſometimes made on this Subject, were ſo ſtuff d 
with the vain Ornaments of a falſe Rhetorick; that 
the Truth did, as it were, ly ſmother'd under heaps 
of Figures, and pompous Declamations. And the 

eateſt Part of thoſe moral Reflections, which 
they ſcatter d here and there in their Works, were 


extracted, by forc'd and far- fetch d Allegories, from 


a thouſand different Places of Scripture, where the 
true literal Senſe itfelf made nothing to their Pur- 
oſe. To be convinc'd of this, we need only read 


thoſe Collections, which ſome of the molt extra- 


vagant* Admirersof Eccleſiaſtical Antiquity, have 
given us of the Thoughts, which appear d to them, 
the moſt beautiful in theſe Works of the Fathers. 
Beſides, theſe antient Doctors, even in their very 


beſt Treatiſes of Morality, perpetually ® confound 


the Duties of Mankind in general, with the par- 
ticular Duties of a Chriſtian, preciſely conſider'd 


as ſuch; as well as the 5 foi of Morality purely 


natural, with thoſe of Chriſtian Morality : on the 
other hand you ſhall often find em putting too 

reat a Difference between the Man and the Chri- 

ian; and by puſhing this Diſtinction too far, run 
themſelves into the Abſurdity, of laying down 
Rules that are impracticable. To conclude then 
with what is a moſt apparent Proof, of the little 


Care they had to improve Morality ; there is ſcarce 


one of them, who has not been guilty of very groſs 
Errours thereupon. Let us but run over the moſt 
celebrated of them, and they will furniſh us with 
manifeſt Examples of what I am 534% 
Athenagoras * /zems to eftabliſh the * Worſhip of 
Angels; and ſays, they were created Superintendants 
over the Things here below. He extols Celibacy, and 


. condemns ſecond Marriages, which be terms 4 ſpe- 
cious ſort of Adultery. 7 

The Work of Clement of Alexandria, entitled 
The Pedagogue, is a Book wherein * he undertakes 


zo form the Manners of Youth ; and gives em Rules of 


2 See Bib. Univerſ. Tom. X, 9. 233, & ſeq. and Du Pin, Bibl. des Auth. Eccleſ. Tom. I, p 7, Col. 17. Edit. Hol. And 


Baſn. Hiſt. of the Fews, Lib. 3, cap. 22 throughout. 


Sce the Ars Critica of Le Clerc, Tom. I, Part 2, Se. 1, 
2d Edit. and Bibl. Univ. Tom. XII, p. 144, & ſeq. and 263, & /eq. 


c See Bibl. Univ. Tom. X, p. 181-. 


ap.16, n. 13”, & ſeq. p.347, & ef. 4th Edit. and 5. 386”, 


* See Lo Defenſe des Sentiments de quelques Theol. &c. Let. 14, p. 360”, &c. and Wotton on the Antients and Myderns, Chap.8. 


and the Fpiftolz Crit. & Eeclſ. of Le Clerc, Ep. 4. 


Bibl. Univ. Tom. XVIII, 5. 57,” 92, 110, 119.” taken from ſeveral Places of Gregory Nazianzen, where he ſets forth 


. the Corruption of the Clergy. 


f La Placette, Treatiſe of Conſcience, Lib. 2 Chap. 16, p. 1 o. of the firſt Edition. 


be cee the Notes of Mr. De Sacy on the Scripture, which are 
P. Bouhours. See Mr. Bernard, in his Nouvelles of September 1704, eee 283, 284, oY 
See Mr. Buddeus, in his Hift.:ds Droit Natural, Sect. 10, at the be "i; 
23 In his Apology for the Chriſtians, p. 11, 4; and p. 27, A., B., C, Ed. Colon. See Barbeyrac's Morale des Peres, Pref. 
p. 15. lib. p. 6-, & p. 25-, Sc. OO N 5 383 | | 


| of them; and the Penſees Ingenieuſes der Peres d'Egliſe, by 


ginning of the Se 2 * N. & Gentium. 


. Pin, Bib). Des Aut. Eechſ. Tom. I, p. 65, a- Edit. Holland. _ . 


© Biel. Univ. Tom. X, p. 218”, 


„de Lag wnperiC bir worgghe, 5. 298. And p. 37, B., Ed. Colon. 1653. 
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Chriſtian Conduct; but ſuch as abound with Maxinis 
exceſſioely rigid and far remote from any thing now 
in practice. It is in truth a confus'd Heap of Pre- 
cepts without Order, without Connexion, full of 
Declamation, and dark myſtical Alluſion; in a 
word, ſuch as one would expect from an Author, 
who * writes almoſt always without either Method 
or Coherence; and who himſelf, in another Work, 
o profeſſes to have wrote with deſign to hide and to 
confound, as I may ſay, Things; to the intent, that 
none but thoſe, who were Men of Ability and Under- 
ſtanding, and willing to undergo the Fatigue of a la- 
borious Application, might be able to comprehend them. 
There are ſome Paſſages in this Pedagogue, which, 
in the Opinion of Mr.“ Du Pin, ought not to be 
read by every body. And as Clement of Alexandria 
did in the main give Preference to the Philoſophy 
of the Stoicks; ſo we find, in this Work of his, 
ſeveral of their Paradoxes: For example, he main- 
tains, © That the Chriſtian, and he alone, is a rich 
Man; a Paradox very like that of the Szoicks; who 
ſaid the ſame Ting of their wiſe Man. Thoſe Phi- 
loſophers expreſs 
Man, and he alone, is rich; ſo that Clement has only 
chang'd the word Y/e, for that of Chriſtian. The 
Reaſons likewiſe which he makes uſe of to prove 
his Theſis, are much the ſame with thoſe of the 
Stoicks;, as any one may ſee, by comparing what 
he ſays, with the Explication, which Cicero gives 
of that ſame Stoick Maxim, in his Paradoxes. And 
when. he explains that * Precept in the Goſpel, 
+ When they perſecute you in this City, flee ye into 
another; he ſtill reaſons upon the Principles of the 
Stoicks, who deny'd that Pain was an Feil The 
Lord, ſays he, does not enjoin us to fly, as if tas an 


Evil to be perſecuted ; nor does he command us to a- 


void Death by flight, as a Thing to be fear d. And 
| r, procceding to ſhew theReaſon, 
on which this Permiſſion or Commandment- of 
flying from Perſecution is grounded, ſuggeſts this 
that otherwiſe we ſhould give occaſion to Perſe- 
cutors to commit Murther : For, ſays he, the Mill 
of Chriſt here is, that we ſhould not be any ways 
aiding or aſſiſting to others in the doing what is evil, &c. 
It was the Chimerical Idea of a wiſe Man, accord- 
ing to the S/oicks, to be entirely without Paſſions : 


And thus Clement in another place, makes his true 


Chriſtian exempt from all Paſſions or Affections, 


even the moſt innocent; * Excepting thoſe only, 


which regard the Preſervation of the Body; ſuch as 

Hunger, and Thirſt, with others of the like Nature. 

Upon this Principle, he maintains, That Jeſus 

Chriſt and his Apoſtles” had not any Paſſions at all; 
n Du Pin, ubi fupra, p. 86, Col. 2.” Ed. Hol. 


themſelves thus*: That the wiſe 


ite Gin bas.  & 


and that Jeſus Chriſt himſelf had never any, even 
the leaſt Impulſe of either Pleaſure or Pain; That 
he never had any occaſion to Eat; and that, if he 
did Eat, twas for fear of paſſing for a Ghoſt. He 
with equal Prudence too juſtifies the Idolatry of 
the Pagans, by ſaying; * That God had given 
them the Sun, the Moon; and the Stars, to the in- 
tent, that they ſhould adore em; and by that Wor- 
ſhip lift up their Minds to God himſelf. A Profeſſor 
in Divinity, (4) of the Lutheran Communion, has 
endeayour*d to vindicate Clement with regard to 
ſome of the before-mention'd Errours. But, who- 
ever examines what he has ſaid, will find, that he 
ſucceeds no better here, than when he maintains, 
that the Pedagogue and Stromata are excellent 
Works, both for their Morality 5 as well as for 
their Style and Method. The very Analyſis, he 
himſelf gives of them, does well nigh furniſh out 


full Proof of the contrary 5 and ſhew' the little 


Foundation there is, for thoſe magnificent Enco- 


miums; he is pleas'd to beſtow on the Presbyter 


of Alexandria. | | : 
Tertullian, to ſay nothing here of the Enthuſiaſm, 
and overſtrain'd Auſterities, of the Montaniſts, by 
whom he ſuffer'd himſelf to be impos'd upon 5 
 /eems on ſome Occaſions to have ftretch'd a little too 
far, this moſt true Principle; (viz.) That all, who 
countenance or aſſiſt wicked Men in their vicious Pra- 
Fices, or contribute in any manner to what is finful, be- 
come thereby guilty; and to have put too rigorous an Inter. 
pretation on things, that were in themſelves juſtifiable z 
ſuch as, for inſtance, the bearing Arms in defence of 
the Government ; the illuminating one's Houſe, and be- 
decking it with Laurels in honour of one's Prince ; the 
making uſe of common Expreſſions, which may chance 
to have ſome reference to Ldolatry. And this ſeems 
to have been the Caſe, when defending, in his Book of 
the Garland, the Action of a certain Soldier, who had 
refus'd to put a Garland on his Head; be maintains, 
that Chriſtians are abſolutely forbid to wear Gar- 
lands; as alſo to bear Arms. He goes ſo far as to 
call theſe Chaplets or Coronets, which Soldiers 
us'd to put on their Heads, the Pomps of the Devil; 
and a Sin againſt Nature. When he is 3 
againſt Plays, he ſuffers himſelf to be tranſport 
beyond all Bounds, and gives into falſe Notions 
as when he ſays, That * *tis the Devil that mounts 
the Actors on their Buskins, in order to make Jeſus 
Chriſt 2 Lyar ; who has ſaid, that no one can add 
one Cubit to his Stature. He will have it, That a 
Chriſtian cannot in Conſcience © exerciſe the Of- 
fice of a Judge; nor ſerve as an Executioner of 
Juſtice. He ſeems to maintain, that one cannot 


o Stromata, or apeftry See lib. 1, p. 278, BC. /ib.4, p. 475, FV. Lib. 7, þ. 767, at the end of the Book. See too Ds 


Pin, abi ſupra, p. 81, Col. 2, —— whoſe Words theſe are. 
 Þ Ubi ſupra, p. 81, Col. 2-. 


Life of Clement of Alexandria, by Mr. Le Clerc, Bibl. Univ. Tomi. X, p. 194-. 


Lib. 3, Cap. 6, Pædag. p. 233, & ſeg. 
Or. e bongds aver Gie. Las i 6 


t Paradox 6. * Stromata, Lib. 4, p. 504, B” 


+ Matth. x, 23. 


* Whom he calls Gze/ich, [ vwgaxes ] i.e. who perfectly knows the Chriſtian Religion. I * 8 
* Ter 38 6 Tramxds, ws wives ie dd Thr privy Th c & wwoutrus mo: Mn der , Ade, 2 


eg dig. Stromat. Lib. 6, p. 649, D. 


id. p. 649,- 650.” See Mr. 'Clerc's Lett. Critic. and Fecleſ. Epiſt. 1, p. 18, 19, 4th Edit. And ad Ed. p. 21-, 22.” 
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( Mich. Fort/chins, Comm. in Offic. Ambroſ. Dig] 2, Se. 6, & ſeg. 


us Ou Pin, Bibl. des Aut. Eccleſ. Tom. I, p. 102, Col. 1-, 2 | | | 998 5 
De SpeAaculis, cap. 23-, þ. 155, H. Sic & Tragedes [Diabolus] cothurnis extulit, _ 


bb De Idololatria. 


quia nemo poteſt adjicere cubitum unum ad flaturam ſuam. Mendacem facere vult Chriftum. 
De Idololatr. cap. 17_, 19-. & ſeg. & De Corona Militis, cap. ii. See Dallæus de uſu Patrum, Lib. z, cap. 4, P., 262. 
. + Sed & Cæſares credidiſſent ſuper Chriſto, fi aut Cæſares non efſent ſeculo neceſſarii, aut i & Cbriſtiani potuifent efe Cæ· 
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20 
be an Emperour and a Chriſtian at the ſame time. 
In bis Books of Monogamy, and Exhortation to 
Chaſtity; he abſolutely condemns ſecond Marriages, 
as a ſort of Adultery. He maintains, in his Book 
of flying from — z that we are abſolutely for- 
bidden to fly in Times of Perſecution, or to give Mo- 
neh, to avoid being tortur d. After this, it is not to 
be wonder d at, that ee 8 a- 
gainſt any unjuſt A or, as a Thing contrary 
to Chriſtian | His Reaſons — the Pur- 
poſe are as remarkably weak; as his Maxim is ri- 
gorous, and overſtrain d. He ſays, * that the 
Goſpel without reſerve forbids us, fo render Evil 
for Evil: That it is eee on the Preroga- 
tive of God, and the Homage due to him; to ar- 
roger e to ourſelves the Power of Self- Defence, as 
oft as we ſhall judge it neceſſary: That when Jeſus 
Chrift ſays, Judge not, that ye be not judged; he 
demands and ex a Patience 'd evento this 


Point; for who elſe can be ſaid not to judge another, 


but he who is ſo patient, as not to defend himfelf ? 
Behold, in what a manner Tertullian explains the 
Scripture; and on what Principles he founds thoſe 
Maxims of Morality, he is pleas'd to advance. 
Ox16GeN,in his Homilies, is full of moral Inſtructi- 
ons: But they are ſcarce any thing more than mo- 
ral Reflections, or the Morals of Scripture Stories, 


extracted out of the Facts by dint of Allegory; and 


propos d in a manner, not very proper to ſtir up the 
1 or produce in the Mind any rational 
well grounded Conviction. Tis known, that this 
famous Doctor, by a Miſtake _ enough, haſtily 
iving into the literal Senſe of theſe Words of our 
e ff, There be Eunuchs, which have made them- 
ſelves Eunuchs for the Kingdom of Heaven's ſake 
executed on himſelf this miſtaken Precept, or Ad- 
vice: and Demetrius, Biſhop of Alexandria, did, be- 
fore he became his Capital Enemy, admire this 
Action of his, as an Act of heroick Virtue. 
St. Cyprian, Was in the Marriage-State when 
< he was converted; ® but from that time, even 
© before he was baptiz'd, he confin'd himſelf to the 
ec Rrift Rule of Continence; as his Deacon Pontius 
“ has it: Which ſhews, that it was look'd upon 


c to be a kind of Holineſs to live a ſingle Life. A 


c Notion agreeable enough to the Ideas of Virtue, 


< Men had at that time; which, in many Caſes, 


« yyereasremote from the common Uſage of Life, 
Cas was the Rhetorick of the ſame Age; which 
<« was then ſo much the more had in eſteem; as 
© the Turn it 
c uncommon: The one being as little fitted to 
cc procure the Good of our Neighbour, and of So- 
* ciety; as the other was to promote Perſpicui 
8 of Diſcourſe, and furniſh the Mind with jn 
de Ideas. Cyprian, not content with ſeparating him- 
ce {elf from his Wife, did moreover give all he had 
& to the Poor. — The great Conflicts and Struggles 
ce he had to go thro' with, on account of this ri- 
44 Dy Pin, nbi ſupra, p. 103, Col. 2”. 
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< mo 


gave Things was more ſtrange and 
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4 gid Abſtinence from his Wife; were doubt leſs 
© no ſmall Mortification to him. That the Chri- 
< ſtianReligion does not enjoin needleſs or uſeleſs 
« Mortifications, is pretty certain: So that the 
© only Thing that remains to be known is, whe- 


“e ther we are in any better Condition to ſerve God, 


© byaltogetherabſtaining from a Thing, the Uſe of 
« which has in itſelf nothing criminal, and which 
& we cannot but be ſtill defiring ; than when we 


continue to enjoy the moderate Uſe of it. But be 


© that as it will; from the Time of St. Cyprian, this 
new ſort of Continency began to be look*d upon 
as a great Virtue; tho a thing altogether unknown 
to former Ages. There is ſcarce any thing that 
<« St.Cypriantreats of, but in the declamatory Style; 
© and he often expreſſes the moſt BS Fans 
<« in ſuch a figurative and affected manner; that, if 
© the Reader | 
© will be eaſily led to imagine, that every thing he 
*“ ſays is of the utmoſt Importance. And I may add, 
<* that had not this been the true Bent and Caſt of 
* his Genius, he could never have taken ſo much 
& pleaſure in the reading of Tertullian; who every 
c where makes this his conſtant Practice. --- 1 A- 
the Arguments he makes uſe of, to per- 
4 ſuadeè young Women to renounce the Vanities of 
% Dreſs; he ſays, tis running counter to the Will 
of God, to So. uſe of Paint, as alſo to black one's 
fair; becauſe our Lord has ſaid: f Thou canſt not 
< make one Hair white, or black; and yet, adds Cy- 


ce prian, ye attempt to ſurmount a Difficulty, which 


& God has judg'd inſurmountable.” --- An Argu- 
ment that either proves nothing; or elſe proves, 
that”tis not lawful for us' to trim our Hair, or 
Beards: for the whole Reaſoning of St. Cyprian 
turns on this Maxim": That every thing that 
& grows naturally, is the Work of God; but whatever 
& receives change, is the Wort of the Devil.” In 
his Notions too with reſpect to Martyrdom, he 
ſeems to come very little, if at all, ſhort of the 
falſe Ideas, Men had in thoſe days form'd to them- 
ſelves about that Matter. For he is careful to 
comfort beforchand ſuch, as having confeſs'd 
„ 7eſus Chriſt, might perhaps comeſhort of the Ho- 
* nour of being Martyrs; becauſe it might poſſi- 
“ bly happen, that before their Turns came to 
&« ſuffer, the Perſecution might ceaſe. --- Which 
4 ſhews a Diſpoſition very different from the Sen- 
c“ timents of him, who, when juſt upon the Point 
of ſuffering the Pain of the Croſs, || ſaid: O my 
« Father, if it be poſſible, let this Cup paſs from me.” 
St. Cyprian, in his Tract of the Uſefulneſs of Pa- 
tience t, commends Abel very much, for ſufferi 
himſelf to be murther'd by his Brother, without 
bane: any Reſiſtance as it were on purpoſe to 
be a Prelude to the Conſtancy of the Martyrs: 
Whereby, as on the one hand, he gueſſes at a 
Circumſtance, of which there is not the leaſt Foot- 
ſtep in the Hiſtory of Genes; ſo on the other 


ee Jem, ibid. . 102, Col. 2 2 


-, ** ſolute precipitur, Malum malo non rependendum. Par fadtum, par habet meritum. Quomodo id objervabimus, , fafti- 
diti ante in Faſtidio ultionis non erimus quem autem honorem litabimus Domino Deo, fi nobis arbitrium defenſionis rrogaver ie 
«mus 2 -»-= Nolite judicare, _ dicit, ne judicemini, nonne patientiam flagitat? Duis enim non judicabit alium, if qui pa- 


tient erit non defenſionis ? 
if Matt. xix, 12. 8 Life of St. Cyprian, 
bh Bid. p.212_, 213.” i Z 
kk De habits virginum, p.99_, and 100,” Edit. Oxon. - 
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Patientia, f: 165, Ed. Rigalt. and "ga, 44, A. B., Ed. Pamel. cap. 10.- 


Le Clerc. Bibl. Univ. Tom. XII, p. 215,, 216, 217. 
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u. Ou Dei g, omne quad naſcitur ; & Diaboli, quodcungue mutatur. Ibid. p. 


vn Bibl. Univ. ubi ſupra, p. 248,- 249". ex Epiſl. 10, - p. 2 


Matter, on to the end of Page 250. 
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not very much upon his guard, he 


hand, 
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hand, he utterly deſtroys both here, as well as in 


dther Places, the natural Right, that all Men have 


to a juſt Self: defence. When!» he deſigns to re- 
buke thoſe who rebel againſt Biſhops, he makes 
uſe of an Ar 25 « Which either proves no- 
© thing at all, or elſe that we ought to pay a blind 

— ub to all Biſhops; who are but duly e- 
cc lected according to the common Form.“ In his 
Anſwer © to a Letter of Florence Pupian, an Afri- 


can Biſhop, He equals Biſhops to the Apoſtles 3 


© d maintains, that tis an inſupportable Piece of 


c Pride, to pretend to judge of them 3 That Pupian 


c&c , particular was an inſolent Fellow, to refuſe to 


cc acknowledge Cyprian for @ Lawful Biſhop, until 


ce he ſhou'd be convinc'd thereof in his own Mind; be- 
cc cauſe then it wou'd follow, that for the. ſix Years 
cc hat he had been a Biſhop, he had been uncapable 
ce of adminiſtring the Sacraments; or of giving Abſo- 
ce ]ution to thoſe he had abſolv'd. Thus the Salva- 
c tion of the People depended on the Validity of 
cc Biſhop's Election; and the Validity of that 
4 Election depended on his Integrity. — A ſtrange 
cc Principle, that render'd the Salvation of Chriſti- 
ans ſo precarious and uncertain; and which an- 
cc nihilated and deſtroy d the Effects of all the Vir- 
& tue and Piety of the People; notwithſtanding 
c which they were to be damn'd, if the Biſhop 
& proy'd not to be a good Man; or to have been 
& unduly elected. 

LAacTtANTIus maintains, that & a truly good Man 
can neither bear Arms; nor have any Dealings or 
Traffick in Foreign Countries. He alſo abſolutely 
T condemns the putting out Money to Intęreſt; 
ce and looks on it as a kind of Thievery.“ He car- 


ries beyond all Bounds the Duty of Chriſtian Pa- 


tience. And eſtabliſhes this Rule, that | one ought 
never to accuſe any Perſon whatever, where the 
Crime is capital inſiſts too upon its being Homi- 
cide, and that without the Exception of ſo much 
as any one ſingle Caſe. 5 
« THERE are but few Principles of Morality in 
& the Works of St. Athanaſius; and thoſe you there 
& meet with, (excepting what relates to the flying 
cc Perſecution, and the Epiſcopal Dignity z and to 
c the Defence of Orthodoxy) are never handled in 
c their full Extent.” This is the Opinion of a 
Carholick Writer; who alſo owns, that the Cate- 
chiſtical Diſcourſes of St. Cyril ſeem to be a Work 
compos'd in haſte, and without much Preparation. 


an BiB. Univ. Tom. XII, p. 309_ ex Epift. 59, p. 129”. Ed. Oxon. 
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Sr. BIASji, furnam'd the Great, will have it m art 
whoever gives. another a mortal Wound; whether be 
did it as Aggrefſor, or in his own Defence is gui 
of Murther. He declares, * that it ix better to [e- 

parate the Parties, who have committed Fornication, 
than to join them together in Matrimony z but how- 
ever, if they will wed, be is not for hindring them; 
left a greater Evil happen. «In that famous Letter 
to St. Gregory, where he eſtabliſhes the Rules of 
« a Monaſtick Life; there is * one for ns 
© the outward Appearance of the Monks, whic 
< ſcems directly contrary to that of Jeſus Chriſt in 
© the Goſpel z Matt. vi, 16, 17. For this Father 
“ ordains, f that the Humility of the Anchoret be 
“ vi/ible in every part of his external Appearance; 
That he have a ſad and down-caft Look, his Head 
© uncomb'd, and his Cloaths naſty and flovenly. —” 
In his little Tract, entitled, How to read with Ei- 

fication the Greek Authors, I find two or three ex- 
travagant Maxims. He affirms, that Chriſtians ire 
forbidden ever to have any Law-Suits. He ſeems 
to take ſtrictly in the literal Senſe, thoſe Prover= 
bial Words of Feſus Chriſt; || Fhoſoever ſhall ſmite 
thee on thy Right Cheek, turn to him the other alſd: 
And it appears to him, that Socrates did ſomething 
very like, what is there preſcrib'd to us; when he 
quietly ſuffer'd himſelf to be ſoundly bang'd by an 
inſolent Fellow, who was 'd at im. He 
believes * it in no caſe lawful to {wear z and gives 
us thereupon the Example of a certain Pythago- 
rean; who choſe rather to pay Three hundred Ta- 


lents, that is, about Four hundred and fifty Pounds; 
than to take an Oath, altho* he cou'd have done 
it with a ſafe Conſcience. | | 


| Gregory Nazianzene * is no very methodical Fri» 
ter. is Style is exceſſively figurative, not very 
correct, and even ſometimes hard and uncouihb. 
He very much tes the Boldneſs of the 
“ Arians and Macedonians; who were then as nu- 
© merous at leaſt as the Orthodox, and did pre- 
© ſume to aſſemble themſelves together, and form 
Churches; outragious Attempt! and that too, 
<« after the Determination of ſo well a 
„Council, * as had been held but juſt * 
Gregory too did net comprehend, how his Holine/5 
and his Gravity (for this was the Style in which 
they accoſted their Biſhops, and he was then ad- 
dreſſing himſelf to Ne#arius) cou'd tolerate the 


I Apollinarian Meetings. He conceiy'd, for 
V FEpifh. 66, p. 166. 167. 
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ex aliena terra, cui 3 ua? cur autem belli geret, ac ſe alienis 4 1 miſceat, in cujus animo pax cum bominibus 


tua verſetur ? Inſt. 
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ivin. Lib. 5, cap. 17, Num. 11,” 12-. Ed. C 


Ita neque militare juſto licebit, &c. Libs. 6, cap. 20, 


r Now accipiat uſuram, ut --- abſtineat ſe prorſus alieno. Ibid. Lib. 6, cap. 18, Num. 7”. 


s See what my Author ſays, Lib. 2, Cap. 5, Set. 14. 


4 Negue vero accuſare guemquam ¶ juſto licebit ] crimine capitali, &c. Lib. 6, cap. 20, Num. 16. 


un Dy Pin's Library of Eccleſiaſtical Authors, Tom. II, p. 54, Col. 2 


uu Bid. 143, Col. 1-. 


x* Idem, ibid. p. 179, Col. 1-. Ex Epiſt. 2, ad Amphiloch. Canon 43, Tom. I, 7 772, B.. Oper. Baſil. Paris. 1618. 


Du Pin, Canon 26, ibid. p. 178, Col. 1-. Baſil. 


Tom. II, p. 769_, D 


Paris. 1618. 


Bibl. Univ. Tom. XXV, p. 412., 413”, in the Extract of the third Tome of the Ecclefofticel Hiſtory of Mr. Narry. 


+ Oper. Bafl. Tom. II, p. 786, 4-. Edit. Paris. 1618. 
 *Ots 70 wat Nga, vs 
Tom. I, p. 573, C, Paris. 1618. 
ZBid. Sed. 13. Oper. Jom. I, p. 577, K. 


* 


3 'Axtong, 1% dnciy, d weyynarC;, my pre i d mazopiue 


rest mor Ni. Homil. 


de Legend, Græc. Sec. 7, Edit. Oxon. 1694- Oper. Baſil 
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bbb That of Conſtantinople, held in 381. 


I Antient Hereticks, whoſe Head was Apollinaris of Laodicea. TRoy pred 
but that the Word of God, or Lagos, animated his Body. That the Fleſh of 


ded that Fe/us Chrift had not an humane Soul, 
Feſus Cbriſt was not form'd out of the Holy 


Virgin, but that it came down from Heaven. They alfo reviy'd the Errour of the Mi//ennarians, to which the Simplicity 


of Fapios, a Diſciple of St. John the Evangeliſt, gave Birth, They were in the fourth Century. 
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& what reaſon I know not; that to. ſuffer thoſe 
People to have their Aſſemblies, was to 

& with them, that theirs was the true Doctrine; 
© eyen truer than that of the Council; ſeeing that 


© both of them could not be true: as if granting a 


© Toleration to any one, was in fact an avowi 
co that we believe his Opinion to be true! In ſhort, 
© he exhorts Ne#arins to remonſtrate to the Em- 
< perour, that all he had done in favour of the 
6“ Church, would fignify juſt nothing; if the He- 
& reticks were {till allow'd the Liberty of aſſem- 
© bling. Thus the good St. Gregory, who was not 
ein the leaſt willing, while the Ariaus were the 
& ſtrongeſt, having the then Emperour on their 
& ſide; that the Orthodox ſhou'd attempt to do, 
& what they then cenſur'd in the Arians : was for 
b exhorting his Succeſſor to forget that good Leſ- 
4 fon. —— And whereas the Emperour Julian, 
& adding Inſult to Perſecution; was us'd, when 
© he ſtripp'd the Chriſtians of their Goods, by way 
© of raillery, to ſay; that what he did was in aid 
&« of the Goſpel, which commanded em to de- 
& ſpiſe all thoſe Things; ſo Gregory, being to an- 
Y — this, amongſt other Things ſays, that Ju- 
van, acting in this manner, muſt needs have ima- 
gin d, that the Pagan Gods were well pleas'd to 
&© fee innocent Men deſpoil'd of their Goods; and 
& conſequently that they approv*dofInjuſtice. This 
% Anſwermight have ſufficd: but he adds, that as 
& there are ſome things which Jeſus Chrift has ſtrict- 


* lyenjoin'd; ſo there were others, which he barely g 


& propoſes to ſuch as ſhall be inclin'd to do them; 
* nr obliging any Perſon whatever to an 
&« indiſpenſible 3 Such, according to 
& Gregory, is the Commandment to abandon the 
* Things of this Life: W hereby tis plain, he 
ſuppoles here a pretended Matter of Advice, to 
voluntarily renounce and abandon our Goods; 
and that without any other Motive, but our own 
Free will and Pleaſure: whereas it is a real obligato- 
ry Command; but ſuch as then, and then only takes 
lace, when the retaining our. Goods is incompati- 
ble with our Duty; or becomes impracticable, with- 
out the Violation of ſome Precept of the Goſpel. 
Sr. AMkROSE © does ſo run himſelf beyond all 
Bounds in his Encomiums on Y Hy and Cele- 
bacy; that he ſeems to make it his Buſineſs to cry 
down Marriage: and repreſent it asa Thing ſcarce 
reputable. He ſays plainly enough, That before 
the Law of Moſes, and that of the Goſpel, Adul- 
tery was not forbidden. And looſe as he is upon this 


Article, he appears rigid enough on another; 1 


mean, that of putting out Money to Intereſt: which 
he abſolutely co in all Caſes whatever, 
* without Diſtinction. His Treatiſe of Offices, is 
a Book which he compos'd to teach Eccleſiaſticks 
their reſpective Duties. Aud tho the Name of 
Miniſters be omitted in the Roman, and following 
Editions; yet it is to be found inall the Manuſcripts : 


+ 7 Univ. abi fupr2, p. 45-4 
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which he treats his Sub | 
to imitate the Offices of Cicero. But, after all that 
a a certain || Lutheran Divine, who publiſh'd this 
Work in Wirtemburgh in 1698, with ſome Diſſer- 


2 * — 
— 


and 'tis plain by the Wark itſelf, that St. Ambroſe 


© compos'd it for the Uſe of his Clergy. But tho" he 
adureſſes himſelf particularly to them, yet he treats of 


the Duties of Chriſtians in general; which he lays 
in a more particular manner upon the Clergy. It ap- 
pears both by the Title, and by the Manner in 
„that his Deſign was 


tations of his own compoſing, has ſaid; if the par- 


ticular Principles of the ee er be but excepted, - 


which St. Ambroſe has inſerted inthis Work of his ; 
with the Examples and Paſſages of Holy Scrip- 
ture, which he perpetually quotes, tho? for t 
moſt part ill enough apply'd; I ſhall not ſtick to 
affirm, that the Copy comes infinitely ſhort of the 
Original; both er P 
Oeconomy of the Whole, and the Diſpoſition of 
Particulars: as well as for Solidity of Senſe, and 
Juſtneſs of Reaſoning. For inſtance, ſee here the 
Contents of his firſt Book. After ſome Prefatory 
Diſcourſe upon the Queſtion, when, and in what 
manner, it is proper either to ſpeak, or be ſilent, 
he, at Chap. viii, enters upon his Subject-Matter 
with ſome Grammatical Remarks; which are nat 
very et well grounded. In the Tenth Chapter he 
treats of Decency; the chief Duty whereof he 
makes to conſiſt in The Art of Governing the Tongue. 
In the Eleventh Chapter he divides all Duties in 
eneral into two ſorts: the Mean; and the Perfect. 
Amongſt the latter, he ranks the Love of our 
Enemies; Prayers for thoſe who calumniate, or 
in any other manner injure us; Works of Mercy 
and —— The xiiih, and following Chap 
ters, on to the xvuzh, run wholly upon the Sub- 
yo of a Providence; which · he endeavours to eſta- 
liſh and defend in the beſt manner he can; both 
againſt the Murmurs of thoſe, who are in this Life 
expos'd to great Afflictions; and againſt the Ob- 


jections of Libertines and Atheiſts. In the xviizh, 


and following Chapters, he treats of the Duties of 
Youth. _— at the end of the xxivih Chaps 
ter, ſpoken occaſionally of the four Cardinal Vir- 
tues, viz. Prudence, Juſtice, Fortitude, and Tempe- 
rance; he in the xxvth begins to treat of them; 
but in a manner ſuperficial enough; where he him- 
{elf taking notice of the want of Order in his Diſ- 
courſe, endeavours to excuſe, or rather juſtify it 
in theſe Words: ||} Some will perhaps ſay, that, be- 
cauſe from theſe four Virtues ſpring all the ſeveral 
ſorts of Duties; we ought therefore to have begun 
with them firſt. But this wou'd have been conform- 
ing myſelf to the Rules of Art; according to which 
Duty ought to have been firſt deſin d; and afterwards 
divided into its ſeveral kinds: Now we purpoſely a- 
void ſubjecting ourſelves to theſe Rules : It is enough 
for us to propoſe Examples drawn from the Condutt 


of 6ur Anceſtors, which are neither obſcure or difficult 


45- 46. LED . 
cee De Iuſtitutione virginum, 2 affim alibi. See Dall. de uſu patrum, p. 272. | | | 
4 Confederemus primum, quia Abraham ante legem Moyfi, & ante Evangelium fuit, cum nondum intexdifum adulterium vide- 


retur. Pæna criminis ex tempore legis eff, Ce. 


Lib. 1, De Patriarch. Abrah. cap. 4. See Dall. de uſu Patr. 251 ſupra, 


p. 271 272", and Mr. Bayle's Dict. Tom. 3, p. 2670, in the Notes, Col. 1-. 


* De Tobia, cap 3. & 15. See the Tratt of Mr, 
As alſo Mr. Du Pin, Tom. 11. p. 256, Col. 1 
cee Du Pin, Tom. II, p. 257 2589. 
Mich. Fortſchius, Prafeſer at Tubingen. 
 *ff My, Du Pin ant it, Ubi ſupra, p. 258, Col. 2-, 


1 


oodt, De Uſuris & Fænore, lib. 1, cap. 4, & cap. 10, p. 64, & ſeg. 


. 


- I. Hec forf tan aliquis dicat primo to poni oportuifſe, quoniam ab his guatuor virtutibus naſcuntur oficiorum genera. Jed Bur 
artis e, ut primo officium definiatur, poſtea ceria in genera dividatur. Nos autem artem fugimus, exempla' majorum proponi- 
aus: que neque ob/curitatem adferunt ad intelligendum; neque ad tratandum verſutias. Lib. 1, cap. 25, init. : 


fo 


rity and Eaſineſs of Style, the 
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30 comprehend', and roguire not the Niteties of a me- 


thodical Writer. In thexxviih Chapter, he with- 
out all reaſon attempts to ſhew, the Falſity of two 
of the Functions, which Cicero aſcribes to Juſtice; 
nor is this the only Place, where he unjuſtly cen- 


ſures the Heathen Philoſophers; by either miſta- 


king their Meaning; or undertaking to confute 


Things moſt apparently true. About the end of 


the firſt Book, he returns to the Clergy ; whoſe 
rincipal Virtues he there giyes a Deſcription of : 


and then concludes with a Diſcourſe, of the invio- 


lable Fidelity requir d, in the caſe of Things de- 


Happineſs, till the 2 Znſire of the ſecond Book. 
The ſame want of Order and Accuracy reigns 
throughout the whole Work. He there main- 
tains, That vet A Chriſtian ought not to engage or fight 


General Rule: That it can never be lawful to pre- 
ſerve one's own Life at the Expence of another's. 


He lays down this General Maxim alfo ; That we 
cannot lawfully do * a Thing, which we do not find 


in expreſs Terms permitted and authoriz'd by Scrip- 
urs. 
bids the Clergy all ſort of Rallery. It ought not 
to be wonder'd at, that he condemns ( Book 


1 
Chap. o,) ſecond 5 <5 tis but what had 


been done by many before 
ſeen. | 
St. Chryſoſtome, with the reſt of the Fathers, runs 

into Notions exceſſively rigid on the Subject of 
Uſury. This ſame Doctor, 1 ae of the Expe- 
dient, that Abraham made uſe of, the F firſt u time, 
for fear of being put to Death, in caſe he had been 
known to be Sarah's Husband ; ſticks not thus to 
addreſs himſelf to his Audience: Jou W know, you 
&© well know, that nothing is more inſupportable to a 
„ Husband, than to ſee his Wife but ſuſpefted of 
& having been in the Power of another Man; and 
Hk yer this juſt and good Man, you ſee here, em- 
« ploys his utmoſs Efforts, that the very Act of Adul- 
“ tery may be conſummated.——T hereupon, he be- 
« ftows very great Encomiums on his Courage and 
“Prudence. Then heexcuſes him for havi 

&« conſented to the Adultery of his Wife, upon this 
« Conſideration, that Death, not being as yet de- 
« veſted of his Tyranny over Mankind, could not 
but be very formidable at that time. After 
this Encomium on the Husband, he proceeds to 
the Commendation of the Wife; and ſays, that 
« the very 8 accepted the Propoſal; 
e and that ſhe did all that was requiſite on her 


as we have already 


, © /gve the Life of her Husband? 


nd upon this Principle he abſolutely for- 


« Wir. 


q 


2 3 2 
« $a to make the Plot of the” Play ſucceed 
Whereupon, he exhorts all Wives to follow her 
Example; and then emphatically cries out: 
„ Hbo is he that can forbear admiring this won- 
“ derful Readineſs to obey ? I ho can ever ſufficiently 
& celebrate the Praiſes of Sarah, who after ſo much 
© Continency, and at her Years, was willing to ex- 
& poſe. herſelf to Adultery; and deliver up ber 
& Body to be enjoy'd by Barbarians, that ſhe might 


«© Elogy, St. Ambroſe beſtows on the Charity 


| © of Sarah on this Occaſion, - leſs remarkable. 
poſited in truſt. Nor does he come to treat of 


“St. Auſtin too, reaſoning upon another Inſtance: 
of the ſame Nature, * ſeems to have been un- 
& der the like Illuſion. Is it not a very ſtrange 


Thing, that ſuch bright Ornaments ' of the 


„ Church as theſe, with all their Virtue and Zeal, . 
the Robber who attacks him; and lays it down for a 


« ſhould be ignorant; That it is not lawful either 
to ſave one's own, or another's Life, by any 


any Action that is criminal? 


„St. Jerome bos every where inveiobs againſt Ma- 
« trimony in general, and more eſpecially againſt 
& ſecond Marriages; and his Invectives are ſo bit- 
c“ ter and violent, that notwithſtanding all the Sa- 
© vmngs and Softnings he has thrown in, quite thro- 
6e his Epiſtle to Pammachius, wrote for that Pur- 
<« poſe; one cannot but diſcover, in every Thing 
“he ſays ® on that Subject, an entire Conformity 
* with the Opinion of Tertullian which has been 
* condemn'd by the Church, as injurious to the 
“ Honour of Marriage; and. contrary to Holy 
= He condemns all Oaths without 
% Diſtinction. He forbids * Chriftians to pay 
ce Tribute to Infidel Princes. He. adviſes an, 
„ approves. of the Action of thoſe, who murder 
„ themſelves, for fear of having their Chaſtityvio- 
© lated. He often talks of Virginity, and the mo- 
& naſtick State, in ſuch a manner, as to make one 
<« almoſt believe it abſolutely neceſſary to Salva- 
tion. Labours, Faſtings, Auſterities, and other 
« Mortifications, with Solitude, and Pilgrimages, 
are the Subject - Matter of almoſt all his Coun- 
e ſels, and Exhortations.” He * plainly enough 

ives us to underſtand, that N Jeſus Chriſt has abo- 
iſh'd the Permiſſion of eating the Eleſh of Ani- 
mals; in the ſame manner as he aboliſh'd Divorce 
and Circumciſion. Every body knows, with how - 
much Fury, and with how little Honeſty he in- 
veigh'd againſt Vigilantius; who had wrote againſt 
the Worſhip, which at that time began to be paid 
to the Reliques of Saints and Martyrs; as alſo againſt 


divers other Practices, the dangerous Conſequences 


tes Du Pin, p. 262, Cul. 1-. See the Place: Tamen non videtur, guod vir Chriftianus, & juſtus, & ſapiens, queerere fibi 
vitam aliena morte debeat : utpote qui, etiam fi in latronem armatum incidat, ferientem referire non poſſit z ne, dum ſalutem defendit, 


pietatem contaminet. Lib. 3, cap. 


4. | 
* Lib. 1, cap. 23. See what I have faid thereupon in my Tra® of Play, Lib. 1, Chap. 3, Se. z. 


+ See Mr. Noodt, De Uſuris & Fænore, lib. t, cap. 4, & 6. 
bbh Gen. xii, 11, 12. N. B. Barbeyrac fays the ſecond 
ini T make uſe here of the Words of Mr. Bayle, in his Di 


, by miſtake. 
an Article Abimelech, Note (. | 


kk O wer T0 , x; onedi{er x, mi i, de es l mV warxoiar AAC. Hom. 33, in Geneſin. Oper. 


Dom. I, p. 258_, Edit. Eton. 
u IId α Tur, t 7 Segue Acfeir, ibid. Chryſoſt. Tom. I, 


p. 259, lin, 12. 


p. 260, lin. 5, Edit. Eton. Vid. p. 258, lin. 35 & 


id. p. 260, lin. 28. 


mum Kai eig col elan dauν i εννẽ, Y cvvuc las uvigare ge,. Thid. p. 260, lin. 30. 


ann De Abraham, Lib. 1, cap. 2. 


00 See the Article of Acindynus Septimius, in Bayle's Difionary, and Notes (4), (B), (C). Hos | 1 35 


PPP Theſe are the Terms of Daille, De Uſu Patrum, p. 276 
Nd Epiſt. ad Pammach. Hier. Op. Tom. 
r Du Pin, Tom. III, p. 136, Col. 1-, 2. 


„ p. 101, A., & d. Ed. Baſil, & alibi paſim. 


=* Comm. en Matth. Chap. v, 34, and Zac bar. c. 8, Oper. Tom. VI, ry 413, F. ED | 5 = 


* Ox Matth. Chap. xvil, ver. 25. | 


wu Comm. on 712 Chap. i, ver. 12, Tom. VI, p. 150, D-, Oper. Hiern. 


* Dall. de aſu Patrum, p. 277 
Lib. 1, edv. Jovin. Tom. 
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II, 5. 30". This Paſſage is cited in the Canon Law, Didi. 35, Canon 3: 


} ” 


whereof 


Nor is the 


24 
whereof, proceſs of Time has ſince but too plainly 
ſhewn us. The little Tract of St. Ferome's 12 0 | 
this Presbyter is ſtuff d quite full of groſs Abuſes, 
and falſe Reaſonings *; contriv'd to raiſe popular 


Odium 
ts to confute. 
St. Auſtin, endeavouring to make an Apology 
for the Complaiſance, which Abrabam ſhew'd his 


Wife, on account of Hagar; pretends, that the 


| perty 
which ſhe has in the Body of her Husband; and 
that the Husband alſo can transfer to another Man, 
the Power which he has over the Body of his 
Wife: and, what is ſtill more ſurp 
this Paradox on a Paſſage of St. Paul, the Mean- 
ing of which he for that purpoſe moſt wretchedly 
miſtakes. This Father is ſo bold as to maintain, 
that every Thing by Divine Right belongs to the 
Juſt, or Faithful; and that Unbelievers have no 
right to poſſeſs any thing: abominable Principle, 
that entirely deſtroys at once all humane Society ! 
but behold another of em, every whit as deteſta- 
ble; and which alone : is enough to caſt an eternal 
Blemiſh on the Memory of the Biſhop of Hippo. tis 
this, that, after having declar d it as his Opinion, that 
Lenity and Charity ought to be the Meaſure of our 
Condutt towards Hereticts; he became ſo heated with 
the Conteſts he had with the Donatiſts, as to change 
at once from white to black; and openly maintain, 
that Hereticks ought to be perſecuted, and by Force 
compell d to embrace the Orthodox Faith; or elſe to be 
utterly deftroy'd and extirpated : which certainly is, 
as a famous Miniſter amongſt the Reform'd obſerves, 
a moſt terrible and inhumane Opinion. There are 
two of this * Father's Epiſtles, that any one m 
read in French; which were made uſe of to juſti 
the haſt Perſecution in France ſo that St. Auſtin 
may juſtly be ſaid to be, in a manner, the Grand 
Patriarch of Chriſtian Perſecutors. 'This Inſtance 
of Perſecution ought to be well taken Notice of; 
for it will be found not to confine itſelf to the 
Biſhop of Hippo and it does alone afford us a moſt 
manifeſt Proof of the groſs manner, in which the 
Chriftian Doctors have neglected, or rather disfi- 
gur'd and corrupted Mo " If eyer there was 
a Poſition contrary to all the Dictates of right 
Reaſon, and natural Equity; to Charity, good 
Policy, and the Spirit of the Goſpel; tis, with- 
out doubt, this deteſtable Doctrine of Compulſion, 
and Perſecution for the ſake of Religion. And yet, 
ever ſince the Church began to enjoy any Quiet or 
Repoſe, this has been the common Opinion; which 
accordingly has been, for the moſt part, all along 
actually put in Practice, by the ſtronger P 
againſt the weaker. The Codes are full of Penal 
Laws againſt all Sects, but the Predominant; and 
they are the Councils, Biſhops, and moſt eminent Do- 
ctors, who have ever been the Sollicitors of theſe 
Laus; and have bonour'd with large Encomiums, 


2 owe of Mr. 1 entitled, 
40. 1, 4% pb. p. 280 Co | 
* De Choit. Di. Lid. - "Cap. 26” 


Wife can convey to another Woman, the Pro 


3 Epift. 153, Jem. II, Ed. Baneli. & Col. 250, D", Ep. 


Fathers, &c. at the end of the firſt Edition of his Ouverture de PEp. aux Rom. p. 129. 
the 8 Comment. and Vol. III, of Ars Critica of Mr. Le Clerc, p. 353-, Edit. 2. 
II, p. 366, & eg. and Mr. Bernard, in his News of 


Jentrer, Part III, p. 130, & fuiv. 
41 Jon Claud. Epift. how to read the 
S See Part III, 
6 See Biblioth. Univ. Tom. 


April 1762, p. 409. And the Comm. Phi 
T Comm. Phiſh. 

2 Tom. IV, p. 164, 

to Theodoret. Hift. Eccleſ. Lib. 5, ca 

* Mr. Bayle, 


in the Article of Aids: 3 
4 5 ; : 


who have either made 
them in execution. 
againſt his Adverſary, whom he wanted 


 drily; and in a manner which diverts, rather than 


riſing, he founds 


* 
Tem 
could not be brought to do any thing in the Mat- 


ſtians to a furious Perſecution, than to obey 


“ nant Religion. 


- wh in the Supplement, cap. 29, 30, 31. 
ubi ſupra, p. 355, 356. See the Book of P. Thomaſin, | 
Col. 1”. d See Bibl. Choifie de Mr. Le Clere, Tom. 


Rem: (CT, p-8, in the fecond Edition of kis Didtionary. 
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Attlamations, Benediftions, aud with the moſt hum- 
ble Thanks and Acknowledgments; thoſe Sovereigns, 
ſuch Laws; or vigorouſly pur 


St. Leo, in the Opinion of Mr. Du Pin, * is not 
very fertile in Points of Morality : handles em but 


affetts or moves his Readers.  ' © | 

In the Time of Theodoſius the Younger, the Biſhop 
of Suſa, the Royal City of Perſin, whoſe Name 
was Abdas, (or rather 4b4aa); took the Liberty 
to burn one of the Temples where they worthip'd 
Fire. The King, (twas Jaegerde) inform'd 
thereof by the Magi, ſent for Abdaa; and after a 
very gentle Reprimand, order d him to get the 
le, he had deſtroy'd, rebuilt. But the Biſhop 


ter; tho' the King threaten'd, by way of Repri- 
ſals, to uſe the Churches of the Chriſtians in the 
ſame manner; which he accordingly executed af- 
terwards, on the obſtinate Refuſal of 4b4aa : who 
choſe rather to loſe his Life, and expoſe the Chri- 
an 
Order every way juſt and reaſonable. Theodoret, 
whe ns this Story, does & not deny, but that 
the Zeal, which tranſported A4bdad to burn the 

Ton of the Perfians, was unſeaſonable and ill 
tim'd; but he maintains, that his refuſal to rebuild 
ſuch another Temple, ſhew'd a Conſtancy worthy 
of all Admiration; and of the Reward of the Per- 
ian Empire: for, adds he, it is as great an Impiety 
to build a Temple to Fire, as to adore it. But 
n ce there is no one Perſon whatever, whether Me- 


© tropolitan, or Patriarch, who can diſpenſe with 


<« this Law of natural Religion; That every one is 
c bound to make amends by Reſtitution, or other ways, 
ce for the Damage he has done to his Neighbour. Now 
ce Abaas here, a * Man, and Subject of the 


“King of Perſia, had deſtroy d what was the Goods 
c and Pr y of another; and in a Caſe, where 
© the Thing deſtroy'd had the extraordinary Privi- 


lege of belonging to the Eſtabliſh'd or Predomi- 
And to ſay, that the Tem- 


« pe which he ſhould have rebuilt, wou'd have 
ce been apply'd to the Service of Idolatry, was but 
&« lame Excuſe; for he himſelf wou'd not have 
c employ'd it to that Purpoſe: neither was he to 
have been anſwerable for the ill Uſe, which they, 
& to whom it belong' d, ſhould have made of it. 
& Is it a valid Reaſon, for the not returning a Purſe 
& one has ſtolen, to ſay, that the Perſon, from whom 
& he took it, is a Man that employs his Money in 
& Debauchery ? But beſides all this, what Propor- 
c tion was there betwixt the rebuilding one Tem- 
c ple, without which the Perfians wou'd have re- 
© main'd as great Idolators as before; and the De- 
ce ſtruction of a great many Chriſtian Churches? 
4 —— In ſhort, was there any thing more capable 
ce of rendring the Chriſtian Religion odious to all 
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nn 5 : ; | 
_ of the Science of Mokartirtr. _ ”: 


« the World; than to ſee Chriſtians, after they 
c had work'd themſelves in, on the Foot of. Peo- 
« ple who deſir'd nothing elſe, but liberty to 


c propoſe their Doctrine; have the Confidence to 


« demoliſh the Temples of the National Religion: 
ce and then refuſe to rebuild them, tho' enjoin'd 


cc ſo to do by their Lawful Sovereign?” But theſe 


Biſhops went on Principles equally contrary both 
to the Goſpel, and to the Law of Nature. In 
which however, they did but imitate the“ Maxims 
and Conduct of St. Ambroſe on a like Occaſion. 


Gregory the Great, according to Mr. Du Pins 
* is prolix, and ſometimes too tedious in his Explica: 
tions of Morality ; and too ſubtile in his Allegories. 
—— His Morals, or Commentaries on Job, are 
one of the greateſt Repertories is of Morality, extant. 
But he ſeldom or never “ inſiſts on the Explication of 
the Letter: They are only certain Allegories and moral 
Reflections, which he accommodates to the Text of 
Job; the greateſs Part whereof are full as applicable 
to any other Part of Scripture. 


* See the Fact related with its Circumſtances, and neceſſary Reflections, in the Critical Diſſertation on the Hiſtory of Calvin, 


by Maimbourg, Tom. II, Lett. 30, p. 275, &c. 
14 Jom. V, of Ris Biblioth. p. 144, Col. 2-. 


SE C 


HAT has been ſaid, is, I think, more 

| \ / than enough to demonſtrate clearly; 
that the moſt celebrated Doctors of the 

Church, for the ſix firſt Centuries, were but bad 
Maſters, and very poor Guides in Matters of Mora- 
lity. As I ſaw reaſon for this Aſſertion ſix Vears ago, 
when this Prefatory Diſcourſe came firſt abroad 
ſo now, in this new Edition, after a ſecond Review, 
J find no Cauſe to alter my Opinion. Concern for 
Truth; which muſt needs over- rule every other 


_ Conſideration, but that of raiſing Obſtacles to its 


Eſtabliſhment ; the Readineſs that moſt People 
ſhew to be miſled by great Names, and Prejudice 
in favour of Antiquity, more eſpecially Eccleſiaſti- 


cal 77 77 the inexpreſſible Injury, that ſuch 


a blind Reſpect does to the Knowledge of true 
Religion, and ſound Morality; the Honour, due 
to the Age we live in, which has, above all others, 
ſhaken off the Voke of ill grounded Authority; 


the Candor and Sincerity we profeſs: do all re- 


quire, and oblige us frankly to ſpeak of Things, 
as they really are; and to judge of theſe Doctors, 
who have been dead ſo many Ages, with the ſame 
Diſintereſtedneſs and Freedom, as we wou'd of an 
Author of the laſt Age; whoſe Reputation we are 
under no concern about. As good Proteſtants, we 
may and ought boldly thus to act; without diſ- 
quoting ourſelves with what thoſe Men may ſay 
or think, who ſhall eſteem it their Concern, to 
declare themſelves jealous of the Honour of the 
Fathers ; and ſuch profound Admirers of all their 
Productions, as to ſacrifice to em even the moſt 


common Rules of Reaſon and good Senſe: which 


they themſelves wou'd be very loth to have diſ- 
pens'd with on other Occaſions. So unhappy are 


they as to be reduc'd to this wretched Neceſſity, 


of judging differently of the ſame Things, accord- 
ng as they happen to proceed either from the Pen 
of a Profane, or an Eccleſiaſtical; of an Antient, 
or a Modern Author. Nay, we doubt not, but 
there are many among em, who do themſelves 
ſome Violence on this Account; and tho' they talk 
like others, yet do not, from the bottom of their 
Hearts, think ſo advantageouſly, as one would be 
apt to imagine, of the Perſonal Qualities and Wri- 
tings, of even the moſt renown'd of the antient 
Doctors of the Church. As it would beinhumane 
to inſult Men, who live thus under perpetual Con- 


ſtraint; fo we pity them with all our Heart: pro- 
vided they do not voluntarily ſeek after, and wan- 


13 7bid. p. 134, Col. 1. 


form'd themſelves upon their Model. By whic 


4 Bid. p. 133, Col. a- 


1. 


tonly embrace all Opportunities, of thus betraying 
their own Conſciences. But, it is very hard to 
keep one's Temper, when one ſees Men, who have 
here full Liberty to think and ſpeak as they pleaſe; 
and whoſe Grand Principle is, or ought to be, that 
the Holy Scripture is the only Rule of our Faith 
and Manners: when one ſees ſuch Men, I ſay, 
zealouſſy eſpouſing the Cauſe of the Fathers; and, 
not content with being themſelves furiouſly en- 
ag'd in Maintenance of this viſible Relique of 
opery; endeavouring alſo, at any rate, to impoſe 
the ſame Servitude on others; not being able to 
bear, that any one ſhou'd declare his Opinion of 
the Fathers, to be any thing ſhort of theirs; and 
bitterly inveighing againſt the living, in order to 
vindicate the Dead 3 to whoſe Memory no other 
Injury is offer'd, but rhe not paying a blind Ve- 
neration to their miſtaken Notions ; and wrong 
Conduct. | 
Certainly Proteſtants, whether ſuch by Educa- 
tion or Converſion ; who venture to declare them- 
ſelves ſuch mighty Zealots, and idolizing Partizans 
for Eccleſiaſtical Antiquity z; were far from conſi- 
dering well of the Matter, when they engag'd in 
the Maintenance of ſo bad a Cauſe: wou'd they 
but reflect a little, they muſt ſoon ſee, that tis 
what they can never acquit themſelves of with Ho- 
nour. This is evident enough by the Streights 
which they chuſe to be reduced to, rather than 
uit their Hold; being forc'd perpetually to change 
e State of the Queſtion; and contradict them- 
ſelves every Moment: They dare not in ſo many 
Words ſay, that the Fathers were infallible, or 
that they have not ſome time fallen into great Er- 
rors; but yet ſtill arguing as if they both beliey'd 
it themſelves, and expected that others ſhou'd do 
ſo too, they almoſt perpetually build upon that 
tacit Suppoſition; ſo what they deny in one place, 
they grant in another; and even ſometimes more 
than is requir d. In a word, they manage ſo as to 
make one believe, that they had, by continually 
reading, and admiring the Fathers, contracted the 
ſame Turn of Thought with them, and 1 
they themſelves furniſh us with a new Argument, 
a viva voce Evidence, for the Judgment I have 
given of theſe antient Authors; the Reading where- 
of does {till continue to produce ſuch viſibly ill 
Effects; ſo that by endeavouring to reinſtate them 
in that too high Eſteem, in which Ignorance and 
10 Superſtition 
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4 had plac'd them; they in the main 


diſcredit em more, than thoſe, who think they 
may be juſtly 'cenſur'd on many Accounts; cou'd 
or wou'd do. | | 
But this is not all; they imitate thoſe Paſſions 
alſo; which are but too plainly viſible, both in 
the Writings and Lives of the Fathers; as far as 
they are tranſmitted to us. To tome ſhort of their 
Maiters in nothing; they do to Declamation, falſe 
Reaſoning, apparent Ignorance in Criticiſm and 
Morality, and Contempt of Order and Method; 
add angry Tranſport, and Invective. They copy 
after their Originals ſo well, that they are them- 
ſelves become great Models: Ill Language is fo 
fluent and natural, that we muſt do *em the Juſtice 
to own, that in this Particular they rm like 
Men of great Genius and Ability. Mortify'd at 
the Sight of a conſiderable Number of Inſtances 
of falſe Reaſonings, and groſs Errours in the Wri- 
tings of the Fathers, collected by ſeveral Authors, 
4 f that too without much Search or Pains; they, 
inſtead of applying themſelves, calmly, and by 
ſolid Reaſons to make it appear, that the Paſſages 
cited contain nothing but what is agreeable to 
Truth and good Senſe; which wou'd be a ſolid 
fair way of defending theſe antient Doctors, th 
ſo much eſpouſe: in of this, I ſay, they thin 
it enough to cry out with diſdain ; That it is now-a- 
days the Faſhion to attack the Fathers; that Igno- 
rance thinks to make itſelf conſiderable this way; 
That thoſe mighty Antagoniſts of the Fathers, by 
their Performances, ſhew themſelves to be Men of 
but little Judgment and Knowledge. By which 
They indeed diſcover themſelves to have but a 
very {mall Portion of the former; becauſe in 
this Caſe, there is no manner of Occaſion 
for that vaſt Erudition, which they ſo much 
pretend to. There is no Neceſſity of knowing 
all the Languages both antient and modern; or 
having read all the Fathers quite through: There 
is ſcarce any thing more requir'd, to judge of their 
Merit, than to dip into the Fathers you have a 
mind to examine; whether it be the Originals, or 
any of the vaſt Number of Tranſlations, which 
have been publiſh'd. There are even entire Works, 
which are nothing but a perpetual Contexture of 
Impertinencies heap'd upon one another; ſuch, for 
inſtance, is the Commentary of St. Auſtin * on the 
Pſalms. Beſides, there is in Collections of Ser- 
mons, in Books of Devotion, in Commentaries on 
the Scripture publiſh'd in the Vulgar Tongues; 
an infinite Number of large Fragments and Paſ- 
ſages out of the Fathers; which their moſt zealous 
Admirers diſplay and ſet forth, as the very Flower 
and Choice of thoſe fine and judicious Thoughts, 
they have remark d in the reading of their Works. 
So that any one now = be ſufficiently qualify'd 
to judge, whether the Fathers do juſtly merit all 
that Encomium and Zeal, with which they have 
been extoll'd and defended : a reaſonable Share of 
common Reaſon and good Senſe is here ſufficient 
and perhaps the Charge of Tgnorance was never 
more impertinent, or worſe apply'd than in the 
preſent Caſe ; to be ſure Men, who bring fo looſe 
and rude an Accuſation as this; muſt needs think 
themſelves the ſole Proprietors of all the good 
| Senſe, as well as Learning inthe World: It ſhould 


? 


ſeem they are not willing to allow the leaſt Spark 
of either to any, who do not run into all their 
Notions, or rather Prejudices, Paſſions, and Ca- 
bals. And what may very well lead one to ima- 
gine ſo, is, to ſee ſome of em ſo extremely civil 
and modeſt, as to publickly brand with the Name 


of downright [mpudence, the Liberty we take of 


thinking and ſpeaking otherwiſe, than 2 and 
the Fathers do; on Matters too, where we do no 


more than follow the common Opinions of Pro- 


teſtants; as upon the Lawfulneſs of putting out 
Money to Intereſt: to ſee em, I ſay, look down from 
the Heights of their Self- Sufficiency, with an Air 
of Pity, on all ſuch, as ſhall preſume to declare, tho 
in never ſo modeſt Terms; that they have not ſo 
high an Opinion of St. Auſtin, and St. Jerome, as 


themſelves have; as People who, without the leaſt 


Tincture of Learning, ſet up for a Character, by 
running down almoſt all the celebrated Authors of 
Antiquity: and then to ſee em, at the ſame time, 
tacitly and a the rebound take to themſelves the 
Character of great Authors; which the confus'd 
haſty ng of a great Number of Books, ſome 
good, ſome bad, muſt needs have juſtly entitled em 
to; and which we ſhall never be inclin'd toenvy em. 
But, what is the very Height of Blindneſs and 
Paſſion; our zealous Defenders of the Fathers, not 
content with the Charge of Ignorance, proceed 
to call in queſtion, either adp or indirectly, the 
Probity and Religion of thoſe; who freely ſet forth 
both the Good and the Bad in the Lives and Wri- 
tings of the Eccleſiaſticks and Divines of the firſt 
Ages: and who believe that they were no more 
infallible, either in their Morals or their Doctrines, 
than the Eccleſiaſticks and Divines of the preſent 
Age. One of em ſcruples not roundly to affirm ; 
That a Man could not fail of having a Veneration for 
the Fathers, if he had any true Zeal for Chriſtianity : 
Another. of *em, the "my Eccho of the former, 
ſays; That Contempt of the Fathers, if carry'd to 
exceſs, (thus they term the Liberty of ſpeaking 
one's Sentiments of the Fathers without concern 
for their Reputation, other than what Truth and 
Equity permit) that this Contempt, I ſay, redounds 
upon the Chriſtian Religion. F the Chriſtian Reli- 


gion, adds he, has not had for its Propagators, Men 


of true Piety and Knowledge ; what Opinion muſt 
Mankind have of it ? I confeſs, were Reaſons, 
which have no other Tendency, but to render the 
Opinion and Perſon of an Adverſary odious, good 
Arguments; that this wou'd be one of the beſt 
that ever was invented. All that cou'd be ſaid, is, 
that it might eaſily be retorted: The Fathers, ſay 
you, whom you regard as Propagators of the Chri- 
ſtian Religion, muſt neceſſariſy have been Men of 


true Piety and Knowledge. But it has been main- 


tain d and proy'd to you, by a great Number of 
Inſtances, that the Fathers have not only fallen into 
very groſs Errours, and been moſt profoundly igno- 
rant of many Things, which they ought to 8 
known; but further, that moſt of 'em have, more 
or leſs, ſuffer d themſelves to be led by Paſſion ; ſo 
that their Conduct has been found frequently to be 
ſuch, as. is neither regular or juſtifiable. You 
make no anſwer to all this, you do not attempt to 
refute the Examples and Facts which are produc'd 


to you, you fairly own the Charge: You do there- 


Ses the Opinion of Mr. Du Pin, in his Bitlioth, of Beclufical Authors, ue. Tom. III, p. 218, Col. 2," 
1 * 8 ' fore. 
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fore by Implication confeſs; that the Chriſtian Re- 


ligion is of no value: Youareat bottom ſome diſ- 
guis'd Atheiſt or Deift, who, under the falſe Ap- 

e of maintaining the Intereſt of Chriſtia- 
nity, by vindicating the Honour of thoſe, whom 
you regard as the Propagators thereof; are endea- 
vouring ſecretly to undermine and ee, Religion 
itſelf. In vain do you play the Zealot for Ortho- 
doxy, or the Opinions in faſhion; which you de- 
fend by nothing but odious Parallels, and malign 


Reflections. In vain do you ſearch into the hidden 


Secrets of Providence, employ all your Dexterity 
and Parts in the Explication of em; and flatter 
yourſelf to have found out new Solutions, which 
clear thoſe great Difficulties, which have at all 
times been objected, on account of the en of 
Evil: All this will never hinder one, if he be al- 
low'd to reaſon in the manner you do againſt thoſe, 
whoſe eſteem of the Fathers comes not up to your 
Liking; from inferring from this ſame Roy 
of yours, ſome ill Deſign on your Part, again 
that very Religion, you pretend to engage in this 
Diſpute. Heic aliquis latet Error : Equo ne Credite 
Teucri. ] leave it to the Judicious and Diſintereſted 
to judge, whether the Conſequence is not at leaſt 
as well drawn on the one fide, as on the other. 
Tho! at the ſame time we are far from intending 
to make uſe of any ſuch Weapons: We freel 
leave 'em to ſuch, as have no better to make aſe 
of; having Charity enough to believe, that this 
Proceeding of theirs is meer want of Prudence: 
whilſt 3 Prejudice and Paſſion, they 
rceive not the Advantage they give both againſt 
1 againſt = Chiltfian Religion, by 
what appear d to them a thundering deciſive Ar- 
ent; proper both to ſave themſelves the Trou- 
le of examining into the bottom of Things; and 
to throw Duſt in the Eyes of the People. But to 
undeceive em, if poſſible; at leaſt to prevent the 
Honeſt and Well- meaning, or ſuch as will not take 
the Pains to inform themſelves, how to diſtinguiſh 
between good and bad Reaſonings; from being 
umpos'd upon by this; let us ſtop a Moment or 
two, to make its Weakneſs more fully appear. 


Firſt then J obſerve, that the Apoſtles alone can 
properly be call'd The Propagators of the Chriſtian 
Religion; whom the Holy Spirit did inveſt with 
the Gift of working Miracles; and guide into all 
Truth, concerning Feſus Chriſt and his Doctrine. 
Thoſe holy Men did ® make Di/ciples among all Na- 
tions, according to the Order they had receiy'd 
from their Maſter. St. Paul, who ſtrove not to 


. preach the Goſpel but in thoſe Places, where Jeſus 


Chriſt had never been nam d, left he ſhould build on 
another Man's Foundation; declares expreſly, That 
© be had fully preach'd the Goſpel of Chriſt, from je- 
ruſalem, and round about unto Illyricum; that is 
to fay, throughout a great Part of the Roman Em- 
pire. Tradition has preſerv'df in India, and among 
other barbarous Nations, the Remembrance of the 


Travels and Miracles of St. Thomas, St. Andrew, 


and other Apoſtles. Thus did the immediate Diſ- 
ciples of our Saviour, fill'd with his Spirit and 
arm'd with his Power, plant almoſt thro' the 
whole World the Chriſtian Faith; it was they 


d Matth. xxviii, 19. 


who laid the unſhaken Foundations of that g Fe 
Work, either by themſelves in Perſon; or thro? 
the Means of ſome Apoſtolical Men, to whom 
they had communicated the Gift of working Mi- 
racles: And the ordinary Miniſters of the Goſpel, . 
who ſucceeded them, but without any extraordi- 
nary Power, and with Authority infinitely leſs than 
theirs; have had nothing elſe to do, but to culti- 
vate thoſe deep-rooted Seeds, which the Apoſtles 
had ſpread abroad in all Parts, for the Propagation 
of Chriſtianity z and which, by their own proper 
Virtue, aſſiſted with the Care of Providence, will 
always bring forth Fruit even to the end of the 
World; notwithſtanding all, that the Negligence 
or Malice of Men may, or can do to 2 con- 
trary. ; 

From whence it already appears, that the Argu- 
ment we are now handling, even ſuppoſing it had 
any Force in it; will prove nothing in favour of 
the Fathers: for it 1s plain, that they were not, 
properly ſpeaking, the Propagators of the Chri- 
{tian Religion. Bur let us grant the Fathers, ſee- 
ng ſome will have it ſo, this glorious Title; as 
what might poſhbly in ſome Senſe, and in ſome 
Meaſure belong to them: it will yet be the eaſieſt 
Thing in the World, to ruin at once the Conſe- 
_ they wou'd draw from thence, in order to 

ew what they then ought to have been, with- 
out ever examining what they really were. We 
need but only confider this one inconteſtable 
Fact; that even the Apoſtles themſelves were for 
a conſiderable Time full of carnal Prejudices; and 
had their Failings too: nor did they at all diſſem- 
ble or conceal em; the ingenuous Acknowledg- 
ment whereof ſerves very much to confirm t 
Truth of their Teſtimony, and the Sincerity of 
their Intentions: Shall we then think it Matter 
of Aſtoniſhment; that the ordinary Miniſters who 
ſucceeded em, and who were not favour'd with 
any extraordinary Affiſtance from Heaven z had 
not all that Exactneſs of Judgment, and all 
that Knowledge; had not all that Uprightneſs, 
and all that Purity of Heart, which we cou'd with 
to have found in them? . 

Theſe Propagators of the Chriftian Religion muſt 
needs, ſay they, have been Men of true 2 and 
Knowledge. But muſt all, who have, after the 
Apoſtles, contributed any thing to the Propaga- 
tion of Chriſtianity, have been ſuch; or only ſome 
of em? The firſt is what they will not venture 
to ſay: and if they betake themſelves to the lat- 
ter; I ask, by what ſhall we be able to know, 
that this Privilege was reſery'd to ſuch or ſuch, 
for inſtance z. rather than to others? Shall it be 
by the Age in which they liv'd? But why muſt 
the Fathers of the three or fix firſt Centuries have 
been Men of true Piety and Knowledge ; rather than 


. thoſe of the tenth or eleventh? On the contrary, 


to argue on the Principle herelaid down, it ſhou'd 
ſeem, that, in proportion, as we become more 
remote from the firſt Eftabliſhment of Chriſtia- 
nity ; ſo its Propagators m_ to be Men of grea- 
ter Eminence for Piety and Knowledge; that they 
may be able ſtill to augment more and more the 
RO” of this Holy Religion; and ſupply, what 
the Proofs of Matter of Fact, which are the very 


4 Bid. ver. 19. 


4 


© Rom. xv, 20. 


-B ob. xvi, 13. : 3 4914 
e fo a Diſſertation of the late Mr. Cellarius, entitled, Iinerarium Apeſtalicum, &c. printed a third Time at Hall in 


Saxony 1700. 


| 5 See Erotias, De Per. Rel. Chrift. Lib. 2, Sect. 18, Note 33, 15 
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ittance of Time, in the Judgment of a vaſt 
Number of Perſons, who are not capable of exa- 
mining them, as they ought. - Will they ſay that 
theſe Propagators of the Chriſtian Religion, who 
muſt have been Men of true Piety and Knowledge, 
are thoſe very Doctors, whoſe W ritings have 
tranſmitted to us ? Bur why theſe, rather 


2 its Truth; loſe of their Force, thro 


chan an infinite Number of others; who have 


either wrote nothing; or whoſe Writings have 
not come to our Hands? Beſides, what do they 


mean here by Men of true Piety and Knowledge ? 


Will they ſay, that all the Propagators of the 
Chriſtian Religion, ſince the Apoſtles, muſt ne- 
ceſfarily have had as great a Meaſure of Piety and 
ee in Matters of Religion and Mora- 
lity, as cou'd at all poſſibly be? What? muſt the 
Fathers have been liable to no Fail: no Paſ- 
fions, no Errours, no Ignorance at all? Was it 
neceſſary that Gop ſhould miraculouſly inter- 


poſe, to hinder them from being Men as well as 


others; and ſubject to the Imperfections of the 
Age; as well as to the Temptations incident to 
the Circumſtances they liv'd in? If we have not 
ſo exalted an Opinion of them, as their extrava- 
gant Admirers have; do we pretend to ſay, that 
they were all a pack of profligate Wretches; or 
that there were not ſome among them, who 
were, in ſome meaſure, Men oſ Piety and Know- 
ledge? If we maintain, that they were not Men 
of the moſt accurate Judgments; that they often 
made uſe of bad Arguments; that they were but 


little vers'd in the true Method of expoundi 


the Holy Scriptures, and explaining the Princi- 


| ples of Morality, which they contain: Do we 


therefore deny that they retainꝰd the Fundamen- 


tals of . and Morality? If we ſay, that 


thro an of humane Frailty, they have gi- 
ven way, ſome more, ſome leſs, to Paſſions, and 
Actions, contrary to the Rules of the Goſpel; 
Do we therefore take upon us to penetrate either 
into their Hearts; or into the Counſels of Gop ? 


Do we deny, that many of them might, not- 


withſtanding all this, have been truly pious and 


good Men; that the Divine Mercy might have 


regarded their good Intentions ; and the Since- 
rity of a general Repentance ? ' Certainly, we 


leave it to God to judge of that, which we nei- 


ther can or ought to decide: We reſerve to our- 
ſelves: only the Right of charitable: Judgments 
to which we ſhall always rather incline, than to 
raſh Condemnations. But we are not for all that 
—_ to call evil, good: and ſhall always take 
the liberty of blaming what is blame-worthy ; 
without paying reſpect to the Fault, out of fa- 


vour to the Perſon: and as we praiſe and heartily 
recommend to the Imitation of every body, the 


Actions, and Virtues which appear in the 
ves of the Fathers of the Church; ſo we ſhall 


never go about to diſſemble their ill Actions and 
Vices; which we cannot but ſee, when we 


examine them without Prejudice or Prepoſſeſ- 


ſion. „ . 
But to come to the very bottom of the Argu- 
ment in hand; beſides, what I have already inti- 
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mated, - and ſhall hereafter declare, that the Fa- 
thers were neither the only, nor the principal 


W of the Chriſtian Religion, after the 


Apoſtles; this Argument contains at moſt but a 
Reaſon of Congruity. Now Reaſons of Con- 
gruity, which are generally very inconſiderable, 
and never amount to more than a ſlight Probabi- 
lity z are altogether ridiculous in a Matter of the 
ature with this we are now upon. Have the 
Fathers argu'd well or ill? Have they falln into 
groſs Errours? Have they run into vicious Acti- 
ons, and Paſſions ? Have they handled Morality 


with Accuracy, and in its juſt Extent? Theſe are 


Matters of Fact, and there is nothing more to be 
done, but to ſee whether they are true or not. 
We have at hand the Tracts and Writings of the 


Fathers; the Hiſtory of their Lives: let us read, 


diſcuſs'd, is not, in what manner (we conceive 
the Thing ſhou'd have been; but in what manner 
it actually has been. For, if the Facts be true, 
inſtead of concluding, as they would have us, 
that the Fathers muſt, for the Good of the Chri- 


examine, and then judge. The IT to be 


ſtian Religion, have been ſuch, as they have re- 


preſented em to us; I ſhall from thence infer, on 
the contrary, that there was no Neceffity at all 
for it. To argue otherwiſe, is to imitate thoſe 
of the Romiſh Communion ; who, to prove that 
Tranſubſtantiation is not a new Tenent, un- 
known to the firſt Ages; tell us gravely, that 
this Doctrine could not poſſibly have been ever 
introduc'd into the Church at all, had it not been 
receiy'd from the Beginning. If, with a pro- 
found Study of all the Subtilties of the Mathe- 
maticks, and the Affectation of being able to 
talk on all forts of Subjects, they form no bet- 
ter Judgments of Things; I fear they will give 
us but a very mean Opinion of Algebra, and that 
vaſt * Encyclopedia, which they pretend to value 
themſelves ſo much upon. Is it not true, for ex- 
ample, that, as early, as the ſecond Century, 
Victor, Biſhop of Rome, caus'd many Broils, to 
ſupport his Opinion og this important Queftion 
On what day the Paſſover ought to be celebrated? 
And that he excommunired all the Churches. of 
Ala, becauſe they celebrated that Feſtival on the 
fourteenth Day of the Month of March; and 
not on the Sunday following, as he would have 
had it? The unſhaken Fidelity, with which he 
adher'd to the Chriſtian Religion; for which he 
ſuffer'd, even Martyrdom ;z had not made him in- 
capable of being tranſported with Paſſion about 


meer Trifles; and of _— ainſt that Spirit 


of Peace and Charity, which the Goſpel fo ear- 
neſtly recommends. So that St. Irenæus thought 
fit to write to him about it; and ſharply cenſure 
his Proceedings. Have you a mind for another 
Example of a Father of the Church, a Martyr 
too? Read then the ſcandalous Conteſt, which 
happen'd in the third Century, between St. Cy- 
prian, Biſhop of Carthage, and Stephen, Biſhop 
of Rome. The firſt had got it determin'd in a 
Council, that all who had baptiz'd by He- 
reticks, ought to be re- baptiz d. Stephen, on 
the contrary, perhaps incens'd that they had 


® The whole Circle of Arts and Sciences, or univerſal Knowledge. 


s Sec Eu/eb. Hiſt. Eccięſ. Lib. 5, Cap. 24, Edit. Vales. 
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: d' Boo the Lie of Bt. Chr lun, by Mz. Et Clere, Bill. Univ. Tom. XII, 5. 351-, Er. 
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& come 


„“ in the 


„ Part of Hereticks 


& come to a Deciſion therein, without firſt con- 

& ſulting him; was of a quite different Opinion. 
« He wrote a Letter to St. Cyprian, which is 
cc ſince loſt; wherein he rejected and condemn'd 
« the Deciſions of the Council of Carthage; ex- 
& communicated all thoſe who had ailiſted at it; 
c and declar'd, that all, who came over to the 

c Church, ought to be receiv'd without being 
c“ re-baptiz'd, from what Hereſy ſoever they 
& came: This gave Birth to a fad and grieyous 
c Schiſm between the Churches of Africa, and 
cc that of Rome. At that time Pompey, Biſhop 
« of Sabrata, a City of Africa, deſir'd the Biſhop 

„ of Carthage to let him know, what was the 
C Opinion of Stephen; whereupon St. Cyprian 
« ſent him Stephen's Letter together with his 
cc n Refutation; wherein he no more obſerves 
ce the Rules of Patience, which he had laid 
c down in a Book, wherein he treats of that 
ce Virtue, than Stephen; who, for his part, had 
ec violated them in a moſt unworthy manner. By 
& which one may ſee, that the Praiſes which our 
« Martyr gives to Chriſtians on that Account, 
Vepirtlihg of the fame Book; where 

« he ſays, that they never at all extol their own 
% Virtues, at the ſame time that he is extolling 
ce ?em to the Skies; were Praiſes, which rather 
e inform us what thoſe Men, to whom they are 
« given, ought to have been; than what they 
& really were. He accuſes Stephen of having 
c wrote in a haughty diſdainful manner; and of 
& many other Things, which were nothing to 
* che P ſe ; that he had contradifted him- 
ce ſelf; and ralk'd like an ignorant Fellow, with- 
& out Parts or Learning. 'That he took the 
cs againſt the Church, and be- 
& tray'd it. All this too, with more than ordi- 
4 nary Heat and Paſſion. And thus in truth 
& does he demean himſelf in all his Controver- 
„ fies; where he talks of nothing but Diſci- 


“e pline and Epiſcopal Authority, without much 
« ſhew of Gentleneſs and Moderation; nor was 


“ it indeed the Cuſtom in thoſe days, to manage 
their Diſputes with Temper and Cane 5 
« any more than it is now.“ | | 

In the beginning of the fourth Century, Ele- 
ce ven or twelve Biſhops aſſembl'd together at 
& Cirta, in 3oy z where they reproach'd one ano- 
& ther with enormous Crimes. The greateſt 
Part of them had deliver'd up their Bibles to 
« the Pagans, to avoid Perſecution; which a 
“ great Number of the honeſt Lay-Chriſtians 
had born with Conſtancy. Others of them 


4 had, with their own Hands, thrown them into 


© the Fire. One Purpurius of Limate, was ac- 
e cus'd, for having murder'd the two Children 
© of his Siſter ; who, inſtead of clearing him- 


Op. Cypr. Tract. p. 211-. 
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& ſelf of the Charge, ſturdily anſwer'd : For my 
% part, I have kill d, and I do kill thoſe who 
& are againſt me. Trouble me no more about the 
& Matter : You know that I value no Man. As 
* ſoon as ever there were Chriſtian Emperours, 
* worldly Pleaſures began to introduce them- 
© {elves a-pace into the Church; and there 
*'was in a little time nothing to be ſeen, as 
* mong the Clergy, but Enmities and Divi- 
* fions. And becauſe the Biſhops were become 
© rich and in great Eſteem, they Þ ſtuck at no- 
* thing to compaſs Biſhopricks z which when 
they had obtain'd, they aſſum'd to themſelves 
* a Tyrannical Authority. Theſe Diſorders daily 
* increas'd, till they came to that Height, they 
© have been fince ſeen to riſe too; as the Learn- 


© ed lriſh Archbiſhop Uſher, ſhews in the 


Book, I have quoted in the Margin; by a 
< great Number of Paſſages out of Authors of 
Note, who have left us moſt lively Deſcrip- 
c tions of the horrible Corruption of the reſpe- 
Active Ages they liv'd in. I have already quoted 
* Gregory Nazianzene on this Head. Let us join 
* to him Sulpicius Severus, who liv'd in the ſame 
«© Century. He in the firſt Book of his Hi- 
< ſtory, ® ſpeaking of the Morals of the Clergy 
* of his Time; and having firſt * obſerv*d,; that 
© the Tribe of Levi had no ſhare in the Divi- 
© ſion of the Land of Canaan, as the other Tribes 
© had; that they might be more at li to de- 
* vote themſelves to the Service of God: ſays, 
„Dat he was not willing filently to paſs by that 
% Example; but choſe purpoſely to mention it, 
« as a fit Leſſon for the Clergy : For it ſeems to 
mme, adds he, that they have not only quite forgot 

« that * Precept, but that they never had any 
& Knowledge at all of it; ſo great is now-a-days 
their Thirſt after Riches 5 a Diſeaſe which has 
© invaded their Minds, and infected their Spirits, 

« like a common Peſtilence They gape after Poſſeſ= 

« ions; They beautify and . adorn their C | 

& Seats, improve their Lands, and | fit brood- 

« ing over their Gold: They buy, they ſell; and 
& in all things ſeek after Gain. If there are any 

cc among them, who ſeem to have better Things 
« in view; who are not poſſeſs d of Eftates; of 
© engag'd in Traſſick; Yet they do that, which 
ce is much more ſhameful and ſcandalous : They 
« expect Preſents without doing any thing for em; 

« and diſhonour themſelves by taking recompences 

« their Holineſs being as it were expos'd to ſale. 

c Towards the ff End of the ſecond Book of 
« his Sacred Hiſtory, you may alſo ſee the im- 
c partial manner, in which Sulpicius Severus 


relates the Perſecution, which was carry'd 


c“ on againſt the Priſcillianiſis; where he ſharp- 
« ly reprimands the Pride and Cruelty of ſome 


as . 


f Extract from the Hiſt. Ecclef. of Mr. Fleury, Tom. IT, p. 580, & ſuiv. in the Bibl. Univ. Tone. XXIV, p. 341 
* Uſſerius, De Ecclefiarum Chriſtianarum, in occidente preſertim, continua ſurcef}, &c. In the Extract of the Bibl. Univ. 


Tom. IX, p. 5-, & ſeq. See alſo Tom. XXIII, [et & /eq. 
See what is related of Damaſus, in Amm. 
I In See. IX, Lett. (e) in the Margin. 


arcel. Lib. 27, Cap. 6, per tot. 


m The Article added to the Months of March and April 1701. In the Journal of Trevoux, Edit. Anſterd. That Article 


is Mr. Le Clerc s. | 


u Cap. 23, Ed. Ligſ. 1709. And p. 30-, Ed. Elzev. See alſo Repub. des Lettres, of Mr. Bayle, May 008 p. 244, &c. 


* Lewitis enim in ſacerdotinm afſump/is, nulla portis data, quo liberius fervirent Deo. Ibid. p. 30”, Edit. E 
+ Auro incubant. Perhaps this means, that they love Gold very much, that they ſeek after it, and 


WP. 114:,& 4. Edit. Elzevir. 


e See Pacatus in his Panegyrick on TH, cap. 29, Num. 3, P. 404-, Edit. Cellar, | 


g, if I may fay fo, with their Eyes, over their Treaſures. See Virg. Georg. 2, 507. 
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| 30 
rr of the {| pants Biſhops; who then began to 
* employ the Secular Arm againſt thoſe Peo- 


* pe : and at length caus'd many of them to 


put to Death. In his firſt Dialogue, he 
ce gives a clear Account of the Violences, which 
& Theophilus, Biſhop of Alexandria, employ'd a- 
&« painſt Hereticks; and alſo of the Pride of the 
« Clergy of France.” One of the moſt famous 
Doctors of that Century, is St. Ferom, a Man 
full of Choler and Paſſion, if ever Man was ſo. 
He had always been a great Extoller of Ori- 
gen, without any the leaſt mention of his Er- 
rours; whether it was that he thought em in- 
conſiderable ; or that he judg'd em pardonable, 
on account of the many good and uſeful Things 
he had written. But when once the Arians 
began to take Advantage of Origen's Autho- 
rity 3 more eſpecially ohn, Biſhop of 


when 7 
Feruſ/alem, who favour'd the Opinions of the Ca- 
techiſt of Alexandria, had drawn upon himſelf 
the Indignation of St. Ferom ; he then fell a 
railing moſt unmercifully againſt Origen; whom 
he had formerly cry'd up to the very Skies; 
and ſet himſelf * violently to perſecute the Ori- 
on. Ruffinus, who had been St. Jerom's great 
Friend, having declar'd himſelf for Origen; and 

having alledg'd for his Defence, the Praiſes which 
St. Jerom had given him; what does our hum- 


ble and pacifick Prieſt do, but immediately write 


a Book, full of the bittereſt Gall and Paſſion a- 
gainſt Ruffinus. The fame Spirit reigns in his 
other Works, where he had to do with People 
he did not affect. St. Cyril, Patriarch of Alexan- 
dria, was, in the ||| Opinion of Mr. the Abbot 
Du Pin, a Man ambitious and violent; who, 
“ ſeeking nothing but to augment his own Au- 
< thority, no ſooner ſaw himſelf rais'd to the 
« Epiſcopal Seat, but he expell'd the Novatians, 
ce by his own Authority; and plunder'd their 
« Biſhop of all the Goods he was poſſeſs'd of. 
« He attack d the Jews in their Synagogues, 
„ at the Head of his ie: took away their 
« Synagogues from em, drove them out of A. 
c Jexandriaz and gave their Goods for plunder 
ce to the Chriſtians; grounding himſelf, no doubt, 
'< upon that pious and holy Maxim of the Bi- 
&« ſhop of Hippo; that every Thing belongs to 
ce the Faithful, and that the Wicked can have 
no juſt Title to poſſeſs any thing. Another 
cc time St. Cyril fell out with Oreſtes, Gover- 
& nour of Alexandria, on whoſe Authority he 
< was ally encroaching : five f hundred 
« Monks, in ſupport of their Biſhop, one day 
c ſurrounded the Governour, wounded him by 
& a Blow with a Stone, and had kill'd him, if 
« the Guards and People had not put a Stop 
to their Fury. This coſt one of the Monks, 


See Sulpic. p. 118-, &c. Edit. Elzev. 
P Cap. 21, and Ed. Elzev. 
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© who was taken, and put to the Rack, his 
„Life; but St. Cyril ſtrait canoniz'd him. A 
“famous Heathen Philoſophreſs, call'd Hypa- 
© Zia, was the Victim, which the Partizans of 
the Biſhop, immolated to the Manes of their 
« Martyr. She was cruelly tore to pieces, be- 
* cauſe ſhe was ſaid to have irritated the Go- 
“ yernour againſt the Prelate.” Wou'd you 
know what were the Clergy of the fifth, and 
following Centuries ? An Author, who cannot 
be ſuſpected of deſigning any Ill to the Fa- 
thers, © will inform us. “ The Sets, ſays he, 
* (meaning thoſe of the Neftorians and Euty- 
* chians) which ſprung up, partly thro' the La- 
< zineſs and Superſtition ; and partly thro' the 
particular Grudges, Envy, and Malignity of 
<« the . 3 gave the finiſhing Stroke to the 
“ Spirit of — 9 — on account of Religion. 
« *Tis * true, this ſame Spirit of Perſecution had 
already appear'd in the World; but had not 
© as yet exercis'd its Tyranny, with all thoſe 
« Circumſtances of Cruelty, with which it has 
< been attended fince that unhappy Century; 
«© when Diviſions aroſe about Opinions, in which 
there may have been ſomething of reality 
but what however might have eaſily been a- 
“ greed and ſettÞd, had but the Spirit of Cbri- 
* ſtianity preſided in Ecclefiaſtical Aſſemblies. Ate 
© ter that time nothing was to be ſeen in the 
KEaſt, but Proſcriptions, Maſſacres, Fury, and 
* Rage. Sce what a Biſhop of the fifth Cen- 
“ tury, who was perſecuted for Ne/orianijm, 
<« ſays thereupon: I paſs by in filence, ſays he, 
* the Chains, the Dungeons, the eee the 
& Notes of Infamy, thoſe lamentable Maſſacres, the 
= 2 of which is ſuch, that even they who 
„have had the Misfortune to be Eye-Wiineſjes 
< thereof, do with pain believe em to be true: All 
&« theſe Tragedies too are afted by Biſbops. —— 
& Amongſt whom down-right Impudence paſſes for 
Courage; they call their Cruelty Zeal, and 
& their Knavery is honour d with the Name 
© of Wiſdom. But it ſtill went on increa- 
ſing, and grew ſtill worſe and worſe. The 
„ Emperour Juſtinian wou'd not be thought 
© 'to have leſs Zeal, than the Prelates of the 


* fifth and ſixth Centuries: He thought it no 


& Murther, ſays Procopius, to condemn to Death, 
& ſuch as made Profeſſion of a Religion different 
& from his own. All the World ſaw the dread- 
ful Cruelties that were committed in theſe un- 
«© happy Centuries. They maintain'd Sieges in 
& in their Monaſteries; they battled it in their 
“ Councils; They enter'd the Churches Sword 
© in hand; * They treated with the utmoſt | 
« Cruelty, all whom they but ſuſpected to fa- 
& your Opinions, which too often prov'd to be 


v. cap. 3. h 
4 See the Qauæſt. Hieron. of Me. LeClerc, Sep 8, Sea, 12. | 


He himſelf brags of it in his Apology agai 


Nu. Imperatorum quoque ſeripta, ſays he, gue de Alexandria & Zgypta 


origeniſtas pelli jubent, ne ſuggerente, diftata ſunt : ut Romana urbis Pontifex miro eos odio deteſtetur, meum conſilium fuit : ut 
totus orbis, poſt tranſlationem tuam, in Origenis odia exarſerit, quem antea ſimpliciter lectitabat; neus operatus eff ftylus. Hieron 


Oper. Tom. II, p. 201”, lib. 1, adv. Ruffin. Edit. Baſil. 
F Socrat. Hift. Lib. 7, c. 14, 15. 
r Di/ert. Hiftoric. &c. printed at Rotterdam in 1707, 


The Report here given of it, is in the Terms of the Extract thereof, by M. Bernard, Bibl. Univ. Tom. XXI, Part 2, p. 19- 
8,9. See, for the fifth Century, the Paſſages of J5Yorws of Da- 


mietta, quoted in the Epift. Eccle/. and Crit. of Mr. Le * p. 167, & ſeg. and p. 203”, & ſeg. Edit. ſecunda. 


See Anm. Marcel. 
t Eutherius, Tyanorum Epiſcopus, inter oper 

p. 292, 4, C, Edit. Colon. 1686. 
v Anecdot. p. 60, Edit. Aemanni. 


Ei Du Pin, Bibl. des Aut. Eccleſ. Tom. IV, p. 67, Col. a. Be. Holland. 
Bo * * x See Zutyelii Annales, p. 155. 7 en 


16. 22, cap. , p. 233. And p. 559-, Edit. Gruteri. | 
2 Theadiri; Tom. V, p. 688_, and,689”. Et inter Opera Athanafii, Tom. II, 
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ledge. 


. of the Science of Mok AIT. 


ſuch as no body underſtood; not even thoſe who 


ec defended them with the greateſt Zeal and Ob- 


« /tinacy.” Theſe are the great Lights of the 
Church; theſe are the Holy Fathers, which 
we mult take for Men of tru? Piety, and Knows 


But however, what we are principally con- 
cern'd about, is the Soundneſs of their Judg- 
ments, the Solidity of their Thoughts, and the 
Extenſiveneſs of their Knowledge: Give me 
leave then to make a Parody ; and apply to 
the Fathers ſome Verſes of a Modern * Satyriſt, 
whom France has not long ſince loſt. 


uon vante eneux Phonneur, la foi, la probité, 
Or'on priſe leur Candeur & leur ſincerite, 

ils aient eu quelque fois une humeur debonnaire, 
On le vent, j'y ſouſcris, & ſuis pret de me taire : 
Mats que comme un modele on vante leurs Ecrits, 
Qu on les faſſe paſſer pour de fort bons Eſprits, 
Comme aux Rois des Auteurs, qu on leur donne 

Empire, = | 

Ma bile alors S'echauffe, & je briile d'ecrire, &c. 


W hich may be Engliſb'd thus. 


Extol them, if you pleaſe, for Probity, 

For Honour, Candor, Faith, Sincerity; 

Let em good - natur'd too ſometimes appear, 

Tis granted all, and I am ſilent here: 

But that their Works, and they ſhou'd make 

pretence, . 

To be the very Models of good Senſe, 

That they of Writers ſhou'd as Sovereigns 
reign, 

My Choler riſes, and I can't contain, 

But _—_ let looſe my Rage in the Satyrick 

train. 


The Examples, which I have already pro- 
duc'd, of the groſs Errours, and wrong No- 
tions of the Fathers; what I have ſaid of Books, 
pany is yung an none Is umber of 265g 
triflin oughts, quoted with great Applauſe, 
by the er Admirers of theſe e Do- 
Cors of the Church; the t Number of 
Paſſages of the ſame kind, which J divers Au- 


thors have occaſionally remark'd and criticiz'd: 


All this ge very well ſerve to excuſe me the 

Trouble of producing any more at preſent. I 

ſhall nevertheleſs here give the: Reader a ſmall 

Sample, by which he may be able readily to 

judge of the Turn of TR and manner of 
e 


thinking, which, in thoſe Times, grew moſt 
prevalent. 


* Boilean, Sat. 9, v. 213. 


Auguſtin. | | 
F P. 55, D-, Edit. Colon. © 


<« he is upon the 


4 regard to Circumſtances. 


3t 
Juſiin Martyr, in the fifth F Chapter of his 
firſt Apology, ſays, * that bad Demons did for- 
merly appear, that they committed Adultery with 
Women, and corrupted Boys, &c. And all this 
founded ſolely upon the ſixth Chapter of Es- 
neſis, Ver. 4. miſunderſtood. The moſt antient 
Fathers, have alſo one after another, given out 
this Opinion, for certain Truth; as a Learned 
Editor “of this Father has obſerv'd. Fuſtin 
» finds the Sign of the Croſ in Sail-Yards, Maſts 
of Ships, Ploughs, Mattocks, &c. _ 
St. /reneus, in the Judgment of Photius, has 
e corrupted, by foreign and weak Arguments, the 
Simplicity, and exatt Verity of the Doftrines of 
the Church. © Can any thing, © for example, 
be more inſipid, than the Reaſons, he makes 
© uſe of to prove that there are four Goſpels? 
* viz. becauſe there are four principal Regions 
of the World, Eaſt, Weſt, North, and 
„South; or becauſe the Edifice of the Church 
is founded on the Goſpel, and there muſt be 
“four Columns to ſupport an Edifice? Theo- 
& phylaft does not ſucceed much better, when 
he ſays; that it muſt be ſo, becauſe the Goſ- 
<« pel teaches us the four Cardinal Virtues; or 
<< becauſe theſe Goſpels contain Doctrines, Pre- 
4 cepts, Promiſes, and Threats. And don't the 
<< five Books of Moſes contain the ſame Things? 
„St. Maximus and Theophanes ſeem to have ſuc- 
<« ceeded ſtill worſe, when they ſaid, that there 
* are but four Goſpels, becauſe there are but 
« four Elements. It was juſtly obſery'd by 
«© Mr. Fabricius, that had there been five, 
three, or an hundred Goſpels, they cou'd not 
“ have wanted as good Reaſons to prove, why 
they were neither more or leſs. Such wretch- 
ed trifling Stuff as this, is a Diſgrace to hu- 
% mane Reaſon : It might perhaps paſs in Con- 
<« verfation, where one does not always ma- 
i turely weigh and refle& upon every thing 
« that is faid ; but when one finds it ſeriouſl 
© wrote; in Works too compos'd fot the pub- 
„ lick View, and to be left to Poſterity; the 
“ leaſt one can do, in my Opinion, by way of 
“ reſentment, to Authors, who have oblig'd us 
« to read ſuch Things; is freely to diſapprove 
and cenſure em. | 4 
„St. Cyprian © quotes at every turn, when 
— — of Eccleſiaſtical Dif- 
“ cipline ; the Paſſages out of the Old as well 
« as New Teſtament, where-ever there is the 
„ Latin word Diſciplina, without 1 any 
See the Reaſoning 
© he makes uſe of againſt Lucian, (Presbyter 
« and Martyr of Carthage, who was willing 


that thoſe ſhou'd be receiv'd into the Peace of 


* the Church, who had ſunk under Perſecu- 


3 : ; 
See eſpecially the Remarks which Phereponus, or Mr. Le Clerc, has made ex prefeſſo on St. Auſtin, in the Jppendix 


* See the Bibl. Choifie of Mr. Le Clerc, Tom. II, p. 335, 336". 


Erneſt. Grab. in ſpicilegio patrum, c. Tom. I, p. 347, 
Angelis, lib. 3, cap. 2, Sac i, &fc. OY 


bb 8 


ce Cod. 120-. 


4 Repub. des Lett. of Mr. Bernard, Decemb. 1703, p. 635. 
* Epif. 27, Bibl. Univ. Tom. XII, p. 264, & ſeq. 


and 359., 360”. Petavii Dogm. Theol. Tom. III, in Tract. De 


See his firſt Apology, cap. 72, p. 90, C, Ed. Colon. See Bibl. Choifie, Tom, III, Article 8, p. 30. Where one finds 
many other Examples : as as bir Univ. Tom. VI, p. 22, & ſeg. _ „ ee 


< tion, 
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& tion, without obliging them to paſs thro' all 
“the ſeveral Degrees o = 
tc having ſaid, that they ſhould baptize all Na- 
& tions in the Name of the Father, Son, and Holy 
ce Ghoſt, and that their paſt Sins are forgiven em 
& ;n Baptiſm z he (meaning Lucian) not knows 
ce ing either the Commandments, or the Laws, or- 
&« Jains Peace and Pardon of Sins to be given in 
«K the Name of Paul. But how eaſy is it to 
ce ſee the infinite Difference, between the Par- 
ce don which God grants to Sins committed 
ce before Baptiſm receiv'd in his Name; and 
« the remitting of ſome Eccleſiaſtical Puniſh- 
c ments by the Authority of a Martyr, who 
c gives order for ſo doing?; —— In his 
& Treatiſe of the Unity of the Church, he main- 
* tains, that the Indiviſibility of the Church 
ce was typify'd by our Saviour's Garment with- 
“ out Seam. He ſays, & that we ought 
& to be liberal to the Poor, becauſe as by Bap- 
cc tiſm we obtain Pardon for all the Sins, that 
& were committed before Baptiſm, in virtue 
ce of the Blood of Feſus Chriſt ; ſo by giving 
« Alms we expiate thoſe that are committed 
« after. —— Endeayouring to deſtroy the fri- 
ce yolous Pretences, which are ſometimes al- 
& ledg'd by way of excuſe, for not gong of 
« Alms ; he mentions, among others, the 
ce cuſe of thoſe, who ſay that the Multitude 
“ of their Children will not ſuffer them to be 
ce ſo liberal, as they cou'd with to be: To 
c which he replies thus; that the more Chil- 
& dren we have, the more we ought to give; 
& becauſe we have the more Sins to purchaſe 
“ Redemption for, more Conſciences to purify, 
& and are to deliver the Souls of a greater Num- 
& ber of Perſons. 8 
St. Ferom, m «© Who recommends Celibacy, 
ce as much as he poſſibly can; and who, ac- 
< cording to the Cuſtom of Orators, wou'd 
ce make any thing paſs for a Reaſon ; makes 
ce uſe of this fine Argument againſt Zovinian - 
< Cælibes, ſays he, quod celo digni ſunt, inditum 
cc nomen; They have given em that Name, be- 
© cauſe they are worthy of Heaven.” If you 
wou'd ſee an Heap of Sophiſms, and poor wretch- 
ed Arguments, which prove nothing, or elſe 
prove that Marriage is in itſelf criminal; you 
need only read the Remainder of that Book a- 
gainſt Jovinian, and that which he wrote againſt 
Helvidius ; where he ſtrenuouſly oppoſes ſe- 
cond Marriages: In this laſt Book, he prides 
Himſelf, in having play'd the Rhetorician and 
Declaimer: Rhetoricati ſumus, & in morem De- 
clamatorum paululum luſimus. 5 
In another Place, - he makes it his Boaſt, 
that he wrote with great Precipitation, and 


* Epiſt. 27, p. 53-, Ed. Oxon. 


Penance: ) The * Lord 


adds he, as has been already ſaid, for fear, that 
it might have been believ'd, that the P/almiſt had 
preferr'd ſomething elſe before the Speech of God, 


without giving himſelf the Trouble to beſtow 
much thought upon his Commentarics : and is 


accordingly found frequently contradicting him- 


ſelf. He has the Aſſurance to own in plain 
Terms, that in his Polemick Works, he had 
no other Aim, but to get the better of his Ad- 
verſaries; without the leaſt Concern, whether 
what he advanced were true, or falſe. He ſup- 
ports himſelf by the Examples of Origen, Me- 
thodius, Euſebius, Apollinaris, and other Apo- 
logiſts for the Chriſtian Religion; who, as he 
ſays, us'd the fame Method againſt the Hea- 
thens ; making uſe of very doubtful and pre- 
carious Reaſons ; and. maintaining, not what 


they thought, but what the Intereſt of the Diſ- 


pute requir d. Nay further, he pretends, that 
in ſo doing, he did but imitate Jeſus Chri/?, and 
um St. Paul, who maintain'd, as he wou'd have 
us believe, the Pro and Cor, juſt as it ſuited their 
Purpoſe. 

The great St. Auſtin alone might afford us 
Matter enough, to furniſh out a large Volume 
of Trifles and Impertinencies : I ſhall content 
myſelf with producing only rwo Inſtances. In 
explaining that Paſſage of Geneſis, Chap. iii, 
Ver. 14, where the Latin Verſion, which he 
us'd, reads with the Septuagint, Upon thy Breaſt, 
and upon thy Belly ſhalt thou go, and Duſt ſhalt 
thou eat, all the Days of thy Life : By ® the 
Breaſt, ſays he, is meant Pride; by the Belly, 
the Laſis of the Fleſh ; and by that which fo'- 
lows, Duſt ſhalt thou eat, Curioſity, which ex- 
tends only to 'Things temporal and terreſtrial. 
By Curiofity, he means Avarice : And thus it 
is he draws his moral Reflections from Scrip- 
ture, His remark on the Title of the P/alms 
is very pleaſant. ©& The © Tranſcribers it ſeems, 
4 did not uſe to put before the firſt P/alm, 
« P/almus primus, as they do now-a-days, be- 
« cauſe they did not probably think it at all 
© neceſlary ; ſince there cou'd be no Miſtake, 
< it being at the Head of the Book, and fol- 
© low'd by the ſecond P/almz : But this wou'd 
c not ſerve St. Auſtin's Turn, he was for a 
« Reaſon much more myſterions:” + 4s zhis 
Pſalm, ſays h 
ſo for this Reaſon it has no Title, for fear left 
otherwiſe ſomething elſe ſhou'd be preferr'd before 
the Speech of God or left he ſhould be call d the firſt, 
which is not call'd the firſt. but one : And therefore 


it neither cou'd nor ought ty have a Title; for fear leſt 


if it had had the Title of the firſt, it might have been 
believ'd to have been the befl, by its numerical 
Order only; and not by its Authority. Or 75 

al 


ff Bib], Univ. Tom. XII, p. 283”, ex libro de Unitat. Eccleſ. p. 109. a 1 £ 5 
28 Bib] Univ. Tom. XII, p. 338”, 339 ex libro De Opere & Eleemoſynis, p. 197-, 205”. 


bh Repub. des Lett. May 1702, p. 502. 
n 2 the 8th Hieronym. 753 8 of Mr. Le Clerc. 
* Comment. in Abdiam, 


Oder. Tom: II, p. 105-, 100”, Bd. Bal. 
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ub fin. & prefat. lib. 2, in Fpiſt. ad Epheſ. AE | i. 
u The whole Paſſage ma Ren .- full Length, in the Sentimens de quelques Theolog. de Holl. p. 368-, 369”, Et Hiern 
; 2 | 


mm Nonne nobis loquitur cum ſervatore, aliter foris, aliter domi toguimur ? Ibid. p. 1060. 


an Lib. 2, De Genefi contra Manich. c. 17_, 18 
oo Sentimens de guelgues Theol. de Holl. p. 362". 
+ Auguſtin. Oper. Tom. VIII, Cel. 10, C, Ed. Baſe 


See Les Obſervat. Hall. Tom. IV, Obſervat. 5, 
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had he put a Title before this Pſalm ; for if it 
had been call'd the firſt, that might have been 


underſtood to mean, preferable to the reſt. And 


therefore, concludes he, 7o the end that we may 
manifeſtly ſee, how much this Pſalm is diſtinguiſp d 
above the reſt, it is the only one that has no Title. 
« Reconcile, if you pleaſe, the Concluſion with 
« the Premiſes. 

As I am quite tired with copying ſo much of 
this tedious, and injudicious Stuff; ſo there is 
more than enough of it, to ſet in their true 

Light the Characters of the Authors in queſtion, 
and to let the Reader ſee ex ungue Leonem. I 
have deſignedly pitch'd upon Examples, which 
had been already remark'd and produc'd by others 
and are extant in Books moſt common and eaſy 
to be had. By this we may ſee, with what an 
ill Grace it is, that our zealous Defenders of the 
Fathers, require us to take it upon their Word, 
that they were Men of true Piety, and Knowledge; 
againſt ſo many and ſo notorious Proofs, which 
demonſtrate, even to Eye- ſight, that their Vir- 
tues were for the Generality, far from being any 
way conſiderable; and at the fame time accom- 
pany'd with very great Imperfections; and ſome 
of em much to be ſuſpected of Hypocriſy : and 
for their Knowledge, that it was commoaly falſe 
and confus'd.; that they had a much greater ſhare 
of Imagination, than of =_m Senſe; that = 
were deſtitute of many Helps, which were neceſ- 
fary to the augmenting and perfecting that Know- 
ledge, they were Maſters of; and that they even 
neglected * thoſe Helps, which they actually 
had, or might have procur'd; and that conſe- 
quently their!“ Knowledge mult needs have been 
very narrow and confin'd : in a word, that the 
molt able amongſt them, are in nothing compa- 
rable to the good Authors of outs, or the laſt 
Age; for either Solidity, Stile, Order, or Me- 
thod. And now, after all that has been ſaid of 
their Writings, 1s it poſſible that any one can ſe- 
riouſly look upon the Fathers, as Men of great 
Knowledge and Judgment? A Man of the great- 
eſt Knowledge and Judgment in the World, I 
muſt own, may be miſtaken, and may give into 
ſome falſe Notion ; but then it muſt be —— 
that has at leaſt ſome Plauſibility, and this too is 
what will not often happen: but I ſhall ventu re 
to affirm, that a Man of tolerable gogd Senſe will 
never be guilty of thoſe Extravagancies, which 
we ſee the Fathers, almoſt all of em, have run 
into, None but thoſe, who are capable of fay- 
ing as filly Things themſelves, or who are ftrange- 
ly blinded by a Spirit of Party; cou'd ſo much 
preach up the Authors of ſuch arrant Trifles. But 
to their great Mortification, we do not now live 
in an Age, that will paſſively ſubmit to ſuch Treat- 
ment: The Publick is no longer to be impos'd 
upon by ſuch ſort of grave Affirmations as theſe, void 
of all Proof; and at the ſame time contradicted by 
an infinite Number of deciſive Reaſons, fairly 
expos'd to the publick View of the World. *Tis 
a moſt ridiculous fond Conceit, to imagine, that, 
without having ſo much as attempted to diſprove 
Facts, Facts 10 clear and certain as thoſe which 
have been alledg'd ;. it is enough to ſalve all, to 
produce ſuch a pitiful Reaſon of Congruity as 
this; (viz.) F the Chriſtian Religion had not for 


ef the Science of Mon AIIT r. 


imply any thing that is really cont 


. - oy : * 
. > 
E ee; 

— — 


its Propagators Men of true Piety and Learning, 
what opinion muſt we have of it ? As we are under 
no Obligation to account for the Conduct of Gd, 
either for what he does, or what he does not do; for 
what he permits, or what he directs, according 
to the ſecret Methods of his Providence: ſo, in- 
ſtead of ſaying; ſuch or ſuch a Thing is contrary to 
the Defigns of God, or to his Attributes; therefore 
God could not have done or permitted it; I es 
(and I have all the Reaſon in the World to thi 
{o) that we ſhou'd rather argue thus: God has 
dons or permitted ſuch or ſuch a Thing; therefore 
there is nothing in it contrary to his Deſigns, or to his 
Attributes altho' it may not always, in our weak 
and narrow Underſtandin be clearly reconcila- 
ble with the Views, and infinite Perteclions of that 
Sovereign Being. But however, as he has not 
forbidden us to enquire after, and with due Re- 
verence to propoſe, the Reaſons he might have 
had, not to interpoſe in an extraordinary manner, 
to prevent certain Things; ſo, if we wou'd a lit- 
tle exert the Faculties of our Souls upon the Sub- 
ject- matter of the Fact in queſtion; we might 
eaſily diſcover enough, both to ſatisfy ourſelves, 
and to ſtop the Mouths of thoſe, who wou'd have 
God always to act according to their Caprice. If 
after the Apoſtles themſelves, we find nothing, 
« but what is very mean and confus'd in that firſt 
&« Riſe of Chriſtianity ; it was probably, as Mr. * 
Le Clerc has very well remark'd, “ fo order'd, to 
the end that it might not be ſaid in future Ages, 
< that there were in thoſe days Men able enough 
c to form ſuch a Religion as Chriſtianity, and to 
« forge ſuppoſititious Books for its firſt Authors 
“ ſince there is nothing to be ſeen after them, 
that comes up to their genuine Writings : Not 
© only none of the Head, of the ſeveral Sects, 
« which ſprung up at that time; but none even 
<« of thoſe who profeſs d to follow the Apoſtles, 
<< as their ſole Guides, have produc'd any re 
<< that comes near that manner of writing, whic 
js ſeen in the Works of thoſe holy Men. There is 
c“ too withal in that manner of writing of theirs, ſo 
much unaffected Plainneſs, and native Sincerity, 


* if I may ſo ſay; that we may from thence moſt 


&« clearly diſcern, that what they tell us, is not 
“ of their own Invention; but the real Dictates 
of Jeſus Chriſt; and of that Spirit, which he 
had conferr'd upon em.“ Certain it is, that, 
conſidering the Books of the New Teſtament 
with reſpect to the reaſoning Part; not one of the 
Fathers, take em as they really were, wou'd ever 
have been able to compoſe Works, full of that 
good Senſe, which ſo viſibly reigns throughout 
the Goſpels and Epiſtles of the Apoſtles. It may 
alſo be ſaid, that God, in permitting the Fathers 
of the Church to be ſo unaccurate in their Wri- 
tings; and oftentimes ſo irregular in their Con- 
dukt; was willing to ſnew, that the Chriſtian Re- 
ligion, which was to continue to the end of the 
World; both can and will maintain itſelf by its 
own Efficacy; maugre all the Ignorance and 
Wickedneſs of thoſe, who ought to have been its 
chief Supporters. And ſhou'd this be deem'd to 
to the Wiſe 
dom of God, or injurious to the Chriſtian Reli- 
gion; it may be prov'd, by the fame Principle, 
that there ought not to have been, under Chri- 


* See Mr. Le Clercs Crit. and Eccleſ. Lett. Epiſt. 4, p. 107, & ſeq. and Edit. 2, p. 128, & ſeg. And the Bibl. Choifte 


Tom. XI, p. 102”, & ſeg. 


2? The Erudition of even thoſe, who paſs'd for the moſt learned, was very common, and coſt them little or no Pains; ay 


Mr. Bernard has ve 
4 Bill. Choiſe, Tom, IV, p. 356., 357" 


well obſerv'd in his Repub. des Lett. March 1699, p. 259. 
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bare, 


| ſtianity, Ages of univerſal Ignorance and Cor- 


ruption, eſpecially amongſt the Clergy ; and ſuch 
too, as in fact thoſe Ages were, which preceded 
the Reformation: and thus our zcalous Defen- 
ders of the Fathers will have every whit as good 
a Foundation to maintain, contrary to the Faith 
of all Hiſtory ; that thoſe Ages were not ſuch, as 
they are generally beliey'd to have been. But en- 
tirely to put to ſilence ſuch, as are not aſham'd to 
urge this wretched Argument; which, whatever 
Light tis view'd in, affords not the leaſt Colour 
of Reaſon; I ſhall take occaſion to add in a few 
Words three or four Reflections. The firſt is; 
that neither Jeſus Chriſt, nor his Apoſtles have 
any where ſaid, or in any wile given us to under- 
ſtand; that thoſe, who next after them might be 
look'd upon as the Propagators of the Chriſtian Re- 
ligion, were to be Men x, true Piety, and Know- 
ledge. So very far from that were they, as to pre- 
pare us for the Expectation of juſt the contrary. 
The Parable of the Tares ſow'd by the” Enemy; 
and that of the Net that'gather'd of every kind; 
do plainly enough ſhew us, that in the Chriſtian 
Church, the Wicked were to be very much in- 
termix'd with the Good; inſomuch that theſe lat- 
ter were not to have the Aſcendant, or make a 
better Figure in it than the others. Our Lord hath 
foretold the Diviſions, which the Ignorance, the 
vain Subtilties, the Temerity, the Preſumption, 
and Paſſions of theſe Propagators of his Religion 
would produce in the Church. And St. Paul aſ- 
ſures us, that there muſt be Sects, to the end that 
thoſe who ſhould be worthy of Approbation, might be 
made manifeſt; (that is to ſay) that a Mind free 
from Prejudice, and which judges not of things 


by Appearances ; might be able to diftinguith 


who were the Men, that did in good earneſt de- 
vote themſelves to Truth and Virtue. When the 
Apoſtles are telling us what was to N in the 
Church, they u expreſs themſelves in ſu 


believe, that the Clergy were not for the Genera- 


lity to be Men of the Ae Piety, and Under- 
| ays of the Apoſtles, there 


5 In the very 
were Men of turbulent Spirits, and falſe Tea- 


chers; againſt. whole Temerity and Seduction 
thoſe holy Men were oblig'd to oppoſe them 
ſelves. There was even at that time to be ſeen a 


Diotrephes, * a Man both vain and ambitious 
who preſum'd to prate againſt St. John, with ma- 
 licious Words; who treated as Hereticks, and 
' excommunicated, . thoſe whom the Apoſtle held 
for Brethren. | | 5 
The ſecond Obſervation I have to 
that, in the firſt Ages of Chriſtianity, as well as 
in thoſe that follow'd after; the Men moſt ap- 


planded, and who bore the greateſt Character in 


the Church, were not always thoſe, who had the 
greateſt ſhareof good Senſe; or were the moſt emi- 
nent for Learning and Virtue. It was not for the 
moſt part then, any more than it is now, Me- 
rit, which ſerv'd to raiſe Men to the higheſt Dig- 
nities of, the Church. Thus, notwithſtanding 


that Corruption both of Judgment and Manners, 


which reign'd, more or leſs, thro' every Age; it 


Au Hiftorical and Critical Account 


ch a man- 
ner, as gives us all the Reaſon in the World to 


make is; 


* * VION." 


is not to be doubted, but that there were, Ls © 


amongſt the People, and Clergy too, Men of 


more Senſe, Knowledge, Moderation, Juftice and 

Piety; than theſe, whoſe Names and Writings 
have been tranſmitted down to us with ſo much 

Pomp and Oſtentation. Let the Reader judge, 

to which of the two, the Name and Title of Pro- 

pagators of the Chriſtian Religion, does moſt pro- 

perly belong; whether to theſe we do, or to thoſe 

which we do not know; the others having made 

it their Buſineſs both to prevent their making any 

Figure while they liv'd; and to hinder their Me- 

mory from being handed down with advantage 

to Poſterity. Amongſt theſe latter, ſome out of 
Fearfulneſs; others thro' Prudence, or the Impoſ- 

ſibility which they ſaw there was of ſucceeding; 

declin'd the entring into Conteſts, with Men more 
powerful than themſelves: and if any one prov'd 
ſo hardy as to make head againſt thoſe Doctors, 

who had gain'd the Admiration of the Populace; 
he ſoon found there was no good to be got by it: 

Witneſs the Affair of Vigilantius with St. Jerom. 

I obſerve in the third place; that we have no 
other occaſion, with reſpect to the Intereſts of 
the Chriſtian Religion, * the Writings of Ec- 
cleſiaſtical Antiquity than as they furnith us with 
hiſtorical Evidence, of what has paſs'd; and been 
believ'd in the time of each Writer. This is in 
expreſs Terms acknowledg'd, by an Author whom 
I have already quoted: I hen ** the Proteſtants, 
ſays he, conſult the Fathers and the Councils, they 
make no other uſe of that Study, but to learn the 
Hiſtory of their Doctrines, and to ſearch out the firſt 
Beginnings of Errour; ſo far are they from looking 
there for the Faundations of their Faith. Now at- 
ter this to come and cry out, that all is loſt, if 
we have not a profound Veneration for the Fa- 
thers; and but venture freely and impartially to 
ſpeak our Minds of them; is plainly ridiculous. 
The very Diviſions, which their Ignorance, Paſ- 
ſions, and vain Subtilties have produc'd in the 
Church; contribute not a little to aſſure us, that 
no conſiderable Corruption has crept into the 
Text of the Holy Scriptures; ſince it is plain, 
had it been fo, that the oppoſite Party wou'd not 
have fail'd to have openly reproach'd the other 
therewith. 5 

My fourth and laſt Obſervation is; that, not- 
withitanding the great Inaccuracy of the Fathers, 
which has often caus'd 'em to commit conſidera- 
ble Errours; notwithſtanding that ftrange Fancy 
they had for vain Subtilties, which made 'em ne- 
glect Things of much greater Importance; not- 
withſtanding all this, I ſay, the Fundamental Do- 


ctrines of Religion and Morality have {till been 


preſerv'd amongſt Chriſtians; even in * the moſt 
diſmal Ages of Darkneſs and Vice. And tho' 
ſeveral Falſities have been added to, and mix'd 
with theſe Fundamentals; tho' they have not 
been fully explain'd, and drawn out into all their 


juſt Conſequences; this is no way the fault of the 


Goſpel. But Providence has at length highly ju- 


 ſtify'd itſelf, if I may fo 95 in the Eyes of all 
e 


thoſe, who wou'd otherwiſe have prepoſterouſly 


laid to its Charge, the Neglects and erroneous 


n Matth. xiii, 24, & ſeq. See the Epi. Crit. & Eccl. of Mr. Le Clerc, p. 121, 122. Et p. 146", & ſeg. Edit. 2. 


And his Treatiſe of Jucredulity, p. 189, & ſeg. 
3 See Matth. xiii, 47. 


uu See 2 Theſſ. ii, 3, & ſeg. 1 Tim. iv, 1, & ſeg. 2 Pet. iii, 3, 


Et p. 199”, Edit. 2. 
tt 1 Cor. xi, 19. 


” * 


& /eg. Fude 18, & /e xx 3 Job. q, 10. 


| | 7 | 
7 See what Gregory: Naziantzene, ſays of the Times he liv'd in, in his Life publiſh'd by Mr. Le Clerc, Bibl. Univ. Tom. xviii, 


867, 89”, 92-, 119 
. 9 


22 Dif. Hiſtoriques, Ic. p, 217. 


Mr. Le Clere's Treatiſe, De eligenda inter Chriftianos difentientes ſententia, (which is at the end of the laſt Edition 
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Morality. After what has been ſaid of the lit 
care taken by the Doctors of the Church of the 
fix firſt Centuries, to cultivate it; it wou'd be 


Judg- 


ſtudying and reaſoning. We improve. daily in 
Tightly expounding the Holy Scriptures; and in 
ſolidly handling Morality. A true Reliſh for ſound 
Knowledge and wholefom Literature begins to 
appear; and gives us reaſbn to hope, that they 
will both in due time make a conl: 
greſs; notwithſtanding the Efforts of thoſe, who 
are labouring to bring us back to the Primitive 
Food of Husks and Acorns. And an Age | may 
perhaps come, wherein the Fathers of the Church, 
rogether with their fond Admirers; ſhall. be ge- 
nerally had in no greater Eſteem, than they can 
75m) 
But it is time to put an end to this long Di- 
greſſion. I thought it neceſſary once for all, ut- 
terly to deſtroy the only . which theſe 
boaſted Defenders of the Fathers had left. We 
ſhall now purſue the Thred of our EE of 
ittle 


ſuperfluous to run over the following Ages; where- 
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Judgments of Men. God has rais'd up, a Set of in Ignorance, and Corruption, augm 
Men, who have introduc'd a better manner of 


derable Pro- - 


> * 
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| ſtill 


more and more, did 7 riſe to ſuch a 
Pitch, as that there was, hardly to be ſeen, eſpr- 
cially among the Clergy, the leaſt Spark of good 
Senſe or Virtue left. Not to mention that vaſt 
Number of ridiculous Superſtitions, that prodi- 
gious and amazing Idolatry, which had entirely 
def Chriſtianity ; there were beſides. a thou- 
ſand deteſtable Maxims eſtabliſh'd, worthy only 
of the groſs Darkneſs of thoſe e Sea 
elf to 


Ties. The Biſhop of Rome made himſelf to be ro- 
Rude as one inveſted with Power to depoſe all 
uch Kings, as he ſhou'd judge to be Hereticks; 
and to ablolve their Subjects from their Oaths of 
Allegiance. Every one knows to what exceſs In- 
dulgencies** were carry d. An /talian call'd John 
Ciglis, or Des Lis, (De Liliis), who was made 
Biſhop of Yorcefter by the Authority of the Pope; 
receiv d from him at the ſame time the Power to 
pardon all ſorts of Crimes; and to permit any one 
to fetain the Goods of another, er ac- 
quir'd; provided part thereof was given to the 

ommmilſaries of the Pope, or to their Subſti- 
8 | | | 28 


xz See the 4th Lateran Council held at Rome in 1215, Canon, the third. You may find the Canon tranſlated;' Tom. IX, of 


the Bibl. Univ. p. 39”. See alſo Tom. XI, 4 
printed in 1707. See Caranxa's ſumma Con 


3 7 And the Treatiſe by Mr, Du Pin, De la Puiſſance Eccigſ. & Temperelle, 
cil. p. 603-, printed 1659, © „ e 


| '6. See Sethendorff, Comm. Hiſt. & Apolog. de 1 Sc. Lib. 1. 


7 See Wharton's Anglia Sacra, Supplem. ad Hiſt. Bec 


ef. Vigorn. 


'E 


Fs Light of the Reformation, tis true, 


did in a great Meaſure reſtore, amongſt 
I Proteſtants, Purity both of Doctrine and 
Practice. But yet it cannot be truly ſaid, that 
even the Reformers themſelves, and their Suc- 
ceſſors, have always exactly purſu'd the true Spi- 
rit of Chriſtianity; and of the Reformation. Was 
not that horrible Tenent of Intoleration, or Per- 
ſecution on account of Religion, maintain'd by 
two Treatiſes, written for that very purpoſe z the 
one by Calvin; a and the other by * Beza? and 
did not Calvin actually put theſe his Principles in 
practice, in the Caſe of Serverus? arc there not 
at this day Numbers, who, after having for many 
Years, and in divers Manners, themſelves felt 
the dire Effects of Intoleration; cannot yet be 
brought to make this explicit Declaration ; that 
all Perſecution, or Vexation whatever, whether 
reat or {mall z direct or indirect; on account of 
Religion, is in truth no better than downright 
Tyranny? Have we not ſeen ſome of 'em, bold 
enough to aſcribe the Progreſs, Chriſtianity has 
made in the World, to this way of converting 
Men; by expreſly maintaining, hat © Paganiſm 
wou'd have ſucbſiſted to this day; and that three 
Fourths of Europe wound have been ſtill Pagans 
bad not Conſtantine and his Succeſſors employ d their 
Authority to aboliſh it. Are not“ others for revi- 
ving that pernicious Maxim of St. Auſtin; that 
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ſuch as believe not in Jeſus Cbriſt, cannot be 
look d upon as lawful Poſſeſſors of the Goods of 
this World? If we conſider how few good Books 
of Morality we have, eſpecially in our Language; 
in compariſon of the infinite Number ot con- 
troverſial Writings, with which the Libraries and 
Bookſellers-Shops do every where abound; we 
may from thence fairly conclude, that Morality 
is a Study very little minded at preſent. Neither 
do the publick © Sermons ſeem to be very inſtru- 
ctive on this Head: And that no one may doubt 


of it, we ſhall produce authentick Teſtimonies, 


fully ſufficient to convince us thereof. - Mr. La 
Placette, Paſtor of the French Church at Copen- 
hagen, in * his Treatiſe of Reſtitution ; introduces 
ſome of thoſe, who had miſcarry'd for having 
neglected this important Duty, complaining of 
their Teachers at the Day of Judgment, in the 
Terms following: We could have very well 
<« diſpens'd with thoſe many vain Speculations 
* thoſe many frivolous Diſquiſitions z thoſe man 
« metaphyſical Enquiries z thoſe many uſel 
© Controverſies about Things, in which we had 
© no real concern: and which have been, alas ! 
< the principal Matter of your Sermons. We 
ce ſee none . damn'd, for want of knowi 

„ thoſe Things; hundreds of which you have 


taught us, and with that care and concern too, 


« which might have been very well ſpar'd. But 


Fidelis expoſitis errorum Mich. Serveti, & brevis eorumdem refutatio: ubi docetur, jure gladii coercendos eſſe Hereticos. 
o De Hereticis @ magiſtratu puniendis. Note, That the Friends of. Taffus Lipfins, to anſwer ſome Proteſtants, who cry'd 
out againſt the Opinion of puniſhing Hereticks which he maintains in his Po/itichs, and in his Trat De una Relipione; re- 


turn'd upon em the ſame Charge, by alledging the Affair of Servetus ; and citing. a Paſſage out of Bega, where he ſays in ex- 
pteſs Terms, That it is more abſurd, to ſay that one ought not to puniſh Hereticks, than it wou'd be to bold, that Men guilty-of 
Sacrilege, and Parricides ought to go unpuniſp d: Hereticks, adds he, being infinitely worſe Villains than all thoſe. See SL 


ife 


of Lipſius, by Aubert le Mire, Tom. I, of the Works of that great Critick, p. 16, Edit. Veſal. Et Edit. Lugd. p. 10, Col. 2-0 


© Droits de deux ſouverains, Fc. p. 286. See Bayle's Dif. Tom. I, p. 424, 


425. Edit. 2. Lett. (H). 


4 See P. Molin. Anatom. Arminianiſmi, cap. 32, Diſt. 18. Macov. Diftin#. cap. 3, Sea, 18. Theol. Auel. Tec. 25, 


Queſt. 19. Voetius, Ec. 


NM. B. What our Author here ſays, is by him apply'd to Sermons and Books in French; how far tis applicable or not 
applicable to thoſe in other Modern Languages, he leaves to his Reader to judge; but ſeems to except the Enghiþ and Dutch. 8 


Pag. 51, 52. See allo p. 147. 
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« here we find ourſelves "for ever loſt and un- 4 fall out with! one another about unprofitable 


done, for the neglect of a Duty, which we 
„ 'con'd never hear the Teaſt Word from you a- 
4 bout. 'You have ſuffer'd us to approach the 
Holy Table, without forewarning us, that we 
« me thither unworthily, and there receiv'd 
4 gur owti Damnation; if we did not firſt en- 
& tirely empty both our Hands and Coffers of 
© all our unjuſt Gains. You have indeed preach d 
& up to us the Mercy of God: You have alſo 
"< preſs us to implore it with the moſt affectio- 
© riate Devotion, and the moſt lively Hope; but 
<.yvithout ſaying one Word of the Impoſſibility 
of obtaining the Effects thereof, if we obſti- 
& ately continu'd in our Injuſtice, and conſe- 
i quently in Impenitency; which all moſt cer- 
c unjuſtly acquir d. In a word, tis you who have 
v 15 . ignorant of theſe 217 0 Truths, 


_« hilft we might have profited by them; tis 


& you who are the Cauſe, that we learn'd*em not 
& till row, when they will only ſerve to render us 
cc i nexcuſable; and convince us that we now moſt 
ce juſtly are, and for ever ought to be moſt mi- 


« ſerable. NT. Oftervald, Miniſter of Neuf- 


chatel in Swiſſerland, makes the like Declaration: 
take it as reported, by a third? Miniſter, which 
is Mr. Bernard, the learned and judicious Conti- 


nuaror of the Novelles de." la Republique des Lettres. 


n T Jus. . 
cc The Ignorance, ſays he, of the Duties of Chri- 


ce ſtianity, is both very general, and vepGreats 


ce There are ſome of them which vaſt | umbers 
ec have never thought on. The Author here in- 


« e ene and alle ts, 


ce that Mr. La Placeme having fome time ago 


“ publiſh'd a Treatiſe on that ubject, the Boo 
cc was look ' d upon as very 1 „ and for its 
and t 


cc Subject new and curious; hat ſome there 
© were, who treated this Doctrine of Reſtitution, 
« 25 Doctrine entirely novel, and withal too rigid. 
« _— There are ſome too, who pretend, that 
cc points of Morality ought not to be urg'd too 
cc far; that ſome Indulgencies ought to be made 
cc to humane Nature; and at the fame time ri- 
&« gidly infiſt upon Points of Doctrine; and on 
ec ſuch too oftentimes, as are of very little Impor- 
c tance. Some alſo have proceeded fo far, as to 
cc ſay, that it is even dangerous to inſiſt ſo much 
« upon Morality z and that it is a Mark of Hereſy 
cc ſo todo. Divines have likewiſe had the Aſſu- 
& rance to publiſh Books, wherein they ſeem to 
& have be 4 it their Buſineſs, to decry good 
ec Works. Is it to be wonder'd at then, if the 
cc People, who are committed to the Care of ſuch 
& Guides, do not give themſelves much Trouble 
& about the Practice of them? — The Doctors 
« appointed to inſtruct the People in Religion, 


of that I own. 


*& tainly do, who reſtore not that which they have 


1. e ene ſo that while the Paſtor is taken up 
< in his Cloſet or in the Pulpit in confuting an 
* Adverlary, that | 
< in combating anErrourutterly unknown to his 
Flock; his Sheep go aſtray, his Auditors be- 


rhaps he has never ſeen or 


cc come confirm'd, as to their Morals, in the moſt 


4 capital Erroursz and deeply engag d in vicious 


* . 


ce Habits and evil Courſes.“ Here you have the 
Depoſitions of unexceptionable Witneſſes. And 


I wiſh it cou'd be ſaid, to the Honour of thoſe, 
againſt whom theſe; Imputations have been but 
too juſtly Fa z that they begin now to n! 

1 


their Eyes, and alter their Courſe. But, 


it is much to be fear'd, that the greateſt part of 


em will for ſome time continue ſtill N 


with this Notion, ſo contrary to the Engage- 
ments of their Miniſterial Function; that a fla- 


ming Zeal for ſpeculative Doctrines, which coſt 


em not much Pains to acquire; and in maintain- 
ing of which they find their Account; will ex- 


cuſe em the Labour of entring deep into the ſe- 


rious Study of Morality: which will require much 
profound Meditation; and Knowledge, beyond 


the rate of Common - Place-Book Learning. It 
. would be a good Point gain'd, if they would but 


let them alone, who are to the utmoſt of their 
Pawer ſtriving to do that, which they themſelves 


were oblig'd to do. Bur their Predeceſſors have 


ſet em an Example; and they will by no means 
degenerate. Who was it, I pray, that introduc'd 
in the laſt Age, the methodical Study 
of Nature; that firſtattempted to givethe World 
a Syſtem of this ſo vaſt, and neceſſary a Science? 
Was it any of the Eccleſiaſticks, or Profeſſors of 


Divinity? No: *twas the illuſtrious Grotius 3 


whoſe Memory wou'd on this very Account, be 


for ever bleſs'd amongſt all fincere Lovers of Truth 


and Virtue; tho” he had not otherwiſe gain'd an 
immortal Reputation, by the many Pieces he has 
wrote of another Nature; all excellent in their 
kind. — Yet no ſooner did that admirable Trea- 
tiſe, of the Right of War and Peace, appear in 
the World; but the Eccleſiaſticks, inſtead of re- 
turning thanks to the Author for it; every where 
declar'd againſt him: And his Book was not 
only put into he Expurgatory Index of the 
* Roman Catholic Inquiſitors, (which is not fo 
much to be wonder'd at; ) but many, even Pro- 
teſtant Divines, labour'd to cry it down. And 
thus it far'd too with Mr. Pufendorf's Book of, 
The Law of Nature and Nati The Jeſuites 


of Vienna caus'd it to be prohibited; and many 


Proteſtant Divines, both ot Sweden and Germany, 
did their beſt, to make this excellent Work ſhare 
every where elſe the ſame Fate. 


8 Mr. Bernard, Paſtor of the Walloon Church at Leyden, and Profeſſor of Philoſophy and Mathematicks in the Univerſity 


k® November 1699, in the Extract of the Treatiſe Des ſources de la Corruption, Sc. p. 582, 583, 585. 


id Libel by a French Miniſter. - | 
F. I 627 ; Fee Boecler s Preface to Grotius. 


1 See the Reflections Mr. Bernard makes, in his Repub. des Lettres, April 1706, Art 1. And which drew upon him an 


5 * 
© £S See an Account of all theſe Diſturbances in the Eris Scandica, priced at Francfort on the Main 1686. 


SECT. XII. 


"ORALITY, being thu flighted, and 
[ . — baniſh'd out of the World b 


IM the publick Miniſters of Religion ; too 


Sanctuary amongſt the Laicks, or undignify d 
„ | 2 + ; 


Men of Letters; who gave it a much better Re- 


ception. Let us now ſee in what manner theſe 
— have 8 it; and what has _ the Pro- 
it hath made in their Hands. It may very 

| | reliably 


of the Law 


de 


ok of, 

rer 
many 
many, 


ſhare 


uverſity 


of the Science of Mokatitr. 


reafonably be ſuppos'd, that, notwithſtanding ite 
Simplicity 7, and Tan norance of the firſt Ages of the 
World, as to what concern'd Arts and Sci- 


- ences purely ſpeculative; thoſe Fathers of Fami- 


ties, who were Men: of ood Senſe and Pro- 
bity z did not fall to * tea their Children be- 
times, together with the Principles of Religion, 
thoſe Maxims too, thar were rhe moſt important 
in Morality as Rr 4 they had been made known 
to them, either by Mats Þ own proper Meditation; 
or by * Tradition, deriv'd to em from the firſt 
Parents of og Theſe Inſtructions, how» 
ever im immethodical they may poſ- 
= have been; ** ht well enough ſuffice fo 
ole Times 3 eſpecially before. Corruption hac 
ck to that Height, at 8 ir afterwards ar- 
riv'd. But when Depravity of Manners had de- 
fac'd the true Ideas of Religion 50 Morality; 
and the Fathers were become as ne igent in in- 
ſtructing their Families, as their roy'd 
ſtubborn and unteach les then 5 7 8 c eareſt 
and moſt common Principles of Virtue been in a 
manner, entirely 5 'd in the World; had 
there not been a Set of Men, who apply'd them- 
ſelves, ina hw particular manner, to the Im- 
ement of their natural Reaſon, , by the Stud 
of the Sciences: and it was ont of their Schools 
that © the moſt celebrated Legiſlatours have pro- 
ceeded; to whom Communities have been be- 
holden for all the Order and Deceney they have 
ever had among gf them; and for all the Tranquil- 
lity they ever enjoy'd: 4 Men more worthy of Ad- 


meration, and mera! Praiſe, than the greateſt . 


in Pratis to Holy Diſcourſe.— Do not aggra- 
As the Eaftern Countries were the firſt peo- 5 8 


Conquerours. 


led; fo tis from thence that the moſt 
1 9 of Morality, and the other Sciences ſpread 
themſelves thro? the World. The Greets, with 
all their Vanity, were forc'd to own themſelves 
* Debtors for theſe Notices to thoſe, they call'd 
Barbarians; chiefly to the Chaldeans, Egyptians, 
and Perſians. But all that we know 'of the Sen- 


See the 1 * du Droit Naturel, by Mr. Buddeus, Sect. 2. 
b See Bibi. Univ. Tom. III, p. 322. 
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timents of theſe antient Eaſtern N a we. have 
from the Greeks theraſelyes; who have ſometimes 
W d Ihe own Opinions with thoſe they re- 
and give us at beſt but a flender Acco 
py 2 the ages of the Faft taught, on the Su 
51 of Morality This more 75 ly appears 
y the Works 8 of two Learned P who 
have S with great Cares all chat is. to be 
PERL | 8 the de of the Anti- 
nah BG 1 we | have wen. of. the 
Doctrine of the * rope ; is nothing | 175 5 
of Notiom in Phylicks, or frology, M hy- 
ſicks and Pneumatology 8 mix d up with 
dance of ſuperſtitious, myſtical hs 10 
I 


ridieulous Fancies. 1 ban here ſet down A 
have been able to remark, which can any wa 
be referr d to the Science of 1 35 3h which is 
as follows: ou * ought to make haſte, ( theſe are 
Maxims, 517 from a Collection 2 The 
Oracles of the Chaldeans; and that they were actu- 
ally couch'd in the Style of Oracles, will in- 
ſtantly appear, by the 8 I am [about to 
7575 ou 4 to make haſte to * approach the 
ight and Rays * of the Father: from whence your 
oul was ſent you. . Lift. up entirely all jour 
Eyes on high, and do not abaſe Yourſelf towards this 
gloomy 22 under which there lies an Abyſs, 2 
ver to be tru ed, and an Hell, ſurrou 
ifs and Clouds, Kc. — Seek * 
diſe. haz. - Channel." of your Soul, TE 
whenct, and from ww n Rank, you are beroms a 


lave to the Body, 775 ou may be ue, urn 0 
that Rant, from wh - c you are deſce Join 


vate your Deſtiny. Preſerve your frail Body 9 for 
the Proftice of Piety. ——— Nouriſh your 

the Hape of bat Fire, * which is i the Co 917 
Angels.. Do not defile your Soul, do not-deb 
it, do not yourſelf make it depart from » Bf 7 
de parting from you, it find nothing: The Souls. f 
thoſe who are ſeparated from the 56 ? by nd 
nn r e 


Hi [Zaleucus, Charondas] non in foro, nec in conſultorum atrio, ied 1 in Pysbagoræ tacito illo SanFaque Fr didicerunt js, ; 


que florenti tunc Siciliee ; & per Italiam Gracie ponerent. Senec. Epift. go, 5 
Diog. Laert. Lib. 1, Se. 1”. 


4 Mr. Bayle's Dig. Tam. III, p. 2442, Rem. (670. 
e To Tis OAooopiag u "Mo ge am Barca. Apt. 
tors, Edit. Amſtel ed. 1 


p. 301, Zait. nor. 


1 Marſham, in Ki Canon Chronicus, Fgyptiacus, Sc. printed at London 1672, and at Lei > 167 6. And 
Stanly, in his Engl iſb Hift. of Ph 17 phy, which, as I am inform'd, has been lately tranſlated and publiſh'd {4 Lei — 1711 = 
A 


Parts 14, 15, 16, 17,18, 19. T 
time reprinted i in the 2d Tome of his Philoſophy in 1710. 


Parts have long ſince been tranſlated y Mr. Le Clerc; which T 


s See Le nh e Tom. II, p. 338-, Sc. Ver. — 216, 238, S Per. 247, & op. Ver. 254, 259, 268, 254, 
Edit. 


eg. Fer. 280, & ef 
Cleric. Ouua m q dew 


bi n ue agg FRI 


uf) Ver. 274, & ſeq. N mAwrerrarys of org gem, 7k 
"Ou Þ ding or wt x. Mur werper fre fed 
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o 0m, Minor eeing ie ii aviycy, Erd aper, ov © 
h That is to ſay, to do all you can, to return to the Place from whence*yo! 


M4706 dere) An dus. 


believ'd the Pre- exiſtence of Souls. 


wre dugasy © 
Ta ixTeTeoy dv. @ 
* "Ads "AugnxrepMey Ver. 238, & ſeq. Tae mepderry. Alto o Shure 
— in mE 5 65e Audis d. Shae, lep N ie nadous, 
Ver. 254. E gar im zinc ine gts 3 lun enacts Ver. 259. 'Bxms e 
My vd wa fene, U Bad vnc ad , My ins, ive wa 785 X 71. 
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They meant by that, the Spaces that are above the Moon, which they conceiꝰd to be all ſhining with bright 


Light wi in their Opi 
LeClerc, on the Chaldean Oracles. 
k „Aue. 
the Earth. 


ht. 5 
nion, an Emanation from the Father, or Sovereign Divinity. See hereupon Stanly, 1. and be Nees 
They, as well as the Greeks, believ'd, that the Place to which the Souls of the Wicked went, was en 


1 That is to ſay, the Place of Blif, or of that Light above the World, dot d riet which: was the Abods, aha 
adence of pure Spirits. See Mr. Le Cres Note on that Verſs: | 1 hay 
mn Thro? which it paſs'd, to come down here below. 
They conceiv'd, that there were ſeveral Ranks or Orders of Beings, 11 erer Cliffes of dee spbit, : 
That is to ſay, of returning into the luminous Space, already mention'd, 
P That is to 2 5 the Effect of an exterior Force. They thought, as did the Difci E of Plate, that they ought x not to 


of 


depart out of this 


without the Permiſſion of God, Sec Mr. Le Clerc, on this Ver 
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An 22813 74 4 yay 10 r 
ws oft © daring "Natute, take not into thy 

find" the vaſt Dimenſions of the Earth, for the 
Plant of "Truth is not upon the Earth. Do not mea- 


fare the Sun by the help of chllected Rules: He moves 


by virtue of an eternal Decree, and nat for thy ſake. 
Trouble 6+ thy ako the Conſe of the Won, and 
the Motions of the 3 nor about the MVosſe of the 
Moon: She holds her Coarſe by an Effect of Neceſ- 
fety. The expantled Wing ef Birds. that fly in 
the' Air, never tells Trath. © I do not trouble myſelf 
_ at all about Sacyifices, or Eutrails; they. are all 
Modkeries, and the vain Supports of Fraud and filthy 
Luce. Fly theſe Things, you who are to open the 
| fatred Paradiſe of Piety, where Virtue, Wiſdom, 
an Equity dwell in conſunction. The two laſt Sen- 
tences do plainly enough condemn judicial Aſtro- 
logy, andiSacrifices too, if not abſolutely, at leaſt 
the Og, which were drawn from. the Entrails 


of the Victim; as well as thoſe from the Flight of 


Birds: and yet theſe Things were highly in vogue 
amongſt the Eaſtern Nations and A amongſt 
the Babylonians and AHrians. In the other Ora- 
cles, which would have been unintelligible to an 
ordinary Reader, without the ſhort marginal 
Notes; which I have been oblig'd to add as a Key 
to ſome Places; they condemn Self- Murder; and 
recommend continual Meditation on the Rewards 


by 


eee een 
and Puniſhments of another Life. It remains to 


be conſider d.. herein they made thoſe Duties to 


confift, which ere lo be praftisd.inorderto pro. 
pirate the ſovercign Deity ; and to aſſure to thems- 
elyes a State of Bliſs after this Life ended. In 
What has been hitherto collected of the Doctrine 
of the Chaldeans, there is no mention of any thing be- 
ſides an exact Obſervation of certain Rites and Cere- 
monies, whereof Sacrifice is the moſt conſiderable; 
by means whereof they fancied themſelves capable 

of maintaining Correſpondence with the ae 
Beings of raiſing. the Soul above the Power o 

the Paſſions and even healing the Diſeaſes of the 


Body; as well as thoſe of the Mind. Theſe Ce, 


remonies they calld the Yorks of Piety. They, 


who perform theſe as they ought, ſay they, * ceaſe 4 


bs troubled with any Evil whatever; they acquire 
thereby all ſorts of Virtues; they. became good and 
virtuous Men; they are ſet free from their Paſſions, 
and unruly. Inclinations ; they are purify'd from all 
Impiety and Prophaneneſs. On the contrary, thoſe wha. 
neglect, or do not rightly perform them; are deliver d 
up as a Prey to their Paſſions, depriv'd of all Com- 


merce with the pure ſpiritual Beings, and become like. 


ro thoſe evil Genii, with whom they converſe; and 
who puſh em on to the Practice of all manner of 
_— 8 . = 


«4 Me. Le Chpre believes, we ought to read with eder, omen maya: So that theſe Words hou'd not condemn 


Sacrifices, but only Divinations by the Entrails of 


e tugCelas. Ser Staley, Hit. Phil. Oriental, tranſlated by Mr. Le Clerc, Lib. 1, $28. 2, Cap. 2 8— 


„ * Jamblichy de Myſter," Sb. 3, Cap. 31”, p. 102, Lis. 25, & d. Edit. Oxon. 


d 


TOR are we much better inform'd as to 
che Morality of the Egyptiunt; not tho” 
1 V : we ſhouldeven admit for genuine, thoſe 

viſibly ſpurious Writings, which paſs under the 

Name of their Hermes, or Mercurius Yiſinegiſtus. 
Tis well known, that the Learned of that Coun- 
try were dyery much addicted to Enigma's, Sym- 
bols, and Hieroglyphicks; which render'd their 
Doctrine obſcure and impenetrable to all, who 


were without a particular Key to it. So that it 
was almoſt impoſſible, for it ever to be tranſmitted 
to us; eſpecially if we conſider, with what care 


they conceal'd their Myſteries from all, who had 


% 


not be en initiated therein. However there is a cer- 
tain Fragment ſtill remaining, by which we may 


form ſome Judgment of the principal Heads of the 
Morality of the Egyptians; tis the Form of a kind 
of Funeral Sermon, pronounc'd by ſome Funeral 
Officer; wherein he. thus delivers himſelf in the 
Name of the Deceas'd®: 7 have religiouſly ſerv'd, 
during my Abode in this World, the Gods which my 


Forefathers had made known unto me. I have ever 
Honour d thoſe who procreated my Body. I have ne- 
ver committed Marther- I have never been guilty of 
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Breach\ of Truſt. | Nor have I ever committed any 
other Crime that is inexpiable. Thoſe Remains we 
have preſery'd to us by antient Writers, of the* 


Laws of the Egyptians; the Eſtabliſhment where- 


of is aſcrib'd to their famous Hermes, or Mercurius 
7 . Counſellor of State to Ofiris, one of 
their firſt Kings; do likewiſe give us reaſon to 
conclude, that the Sages of Egypt apply'd them- 
ſelves as well to Morality and Politicks; as to the 


Study of the ſpeculative Sciences. There are not- 


rightly quadxate with ſome of che moſt evident 
Maxims of the Law of Nature. The Daughters 
alone, for example, were oblig'd to nouriſh and 
ſupport their Parents; whilſt the © Sons were en- 


ry qua wi of thoſe Laws, which do not 


tirely excus'd. They alſo made a Difference to the 
1 255 of the Mother, between the reſpect due 
to her from the Children, and that which they 


ow d to their Father; which they founded on this 
falſe Notion f in natural Philoſophy: that the Mo- 
ther contributes nothing to the Production of the 


Ses Mar gan, who has collected them with care; and Mr. De Me 


, & ſeq. Edit. Hau. 
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Commentator ® has judiclouſly remark - d, that in 
that Law of the Decalogue, Honour thy Father 
and thy Mother; there is, as in many other Pla- 


t Cleric. in Exod. xx, 12. 


ſame with that of the Chaldeans, their Ma- 

ſters, as ſome pretend, from whom they re- 
ceiv'd it. The manner, in which they educated in 
Perſia, the Children“ of their Kings, and their young 
Noblemen; gives us all the reaſon in the World to 
believe, that they diligently apply'd themſelves to 
Morality and Politicks. At * the Ape of fourteen, 
the young Prince was put into the Hands of thoſe, 
who were call'd the Royal Preceptors. Who were 
four of ile moſt Eminent for Birth, and Character, that 
con'd be found in all Perſia; they were choſen in the 
Vigour of their Age; the firſt paſt for the moſt wiſe, 
the next for the moſt juſt, the third for the moſt tem- 
perate, and the fourth for the moſt valiant. The firſt 
taught him the Magick of Loroaiter, Son of Oroma- 
zus ; in which was comprehended all the Worſhip of 
the Gods : He alſo taught him the Laws of the Realm, 
and all the particular Duties of a good King. The ſe- 
cond taught him to ſpeak the Truth always, tho it 


*F H E Doctrine of the Perſiaus, was much the 


ms” ngainſt himſelf, The third taught him never to 

fe, vimſelf to be overcome by his Paſſions , to the 
ee bat he might continue always free, and always a 
wa y ever maintaining as abſolute a Sway over 
a = mine}, as over his Subjects. The fourth taught him 


to fear neither Dangers, nor Death; for, by ſub- 
Jefting himſelf to fear, from a King he becomes a Slave. 


any A Learned Engliſh Author®, who was Maſter of 
we almoſt all the Oriental Languages, and even of the 
the⸗ Dead Language of the Zend; (tor fo it was the Per- 
nere- ſians call'd the Books of their famous Zoroaſter, or 
urius Zerduſbt :) publiſh'd, ſome Years ſince, a Latin 
ne of Tranſlation of a Piece in Verſe; which is itſelf but 
n to a Verſion, into the Modern Perſian, of part of the 
hem- Books of that antient Legiſlatour. They who have 
> the read that Abridgment, call'd Sad-der, will, I'm per- 
not- ſuaded, readily ſubſcribe to the Judgment ofa Learn- 
o not ed Journaliſt"; who ſays, that there are, amongſt ſe- 
ident veral good Precepts of Morality, many ſuperſtitions, 


hters and trifling Things; 1 have in my Notes*on Mr. Pu- 


"of the Science of Mon ALI Tr. 


. 5 |; 2 | ®.- | 2 2 39 
ces of the Pentateuch, a tacit Oppoſition to the 
wrong Notions and Cuſtoms of the Egptians. 
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World ; becauſe this World is only as it were the Space 
of five days; whereas Paradiſe is as it were an infinite 
Duration. Aud if the Poſſeſſion of Paratliſe be moſt 
agreeable to you, ſet not your Heart on theſe poor 
hings : Remember to do good to every one, for Acts 
of Goodneſs are excellent Works in this Life. Do then 
unto Men the [ame things, that you wou'd they ſhou'd 
do to you. The other Rule is, to offend no body with 
your Tongue; but to promote, by your Humanity and 
good Nature, Society amongſt Men. — Do s your En- 
deavour 10 follow Truth, without any Adulteration; 
ſeek it with care, for it will make your Soul perfect 
Of all the Things which God hath created, there is none 
better than Truth. == Have" no Commerce with a Pros 
ftitute : do not ſeduce the Wife of another, tho ſhe tickle 
your Heart, and tho” ſhe lay Snares for you. -== Do not 
offend your Father, why hath brought you up; nor your 
Mother, who hath carry'd you nine Months in her 
Momb; nor the Prieſt, who hath taught you the Ma- 
xims of Goodneſs and Virtue. --- When your Parents 
command you to do any thing, riſe up chearfully to obey 
them. * Inſtruft your Children; and then be it known 
unto you, that all the good Actions, which they ſhall doʒ 
it. ſhall be as if their Parents had done em themſelves; 
He that lives in Ignorance, knoweth neither God 
nor Religion. The Reaſons, with which theſe ex- 
cellent Maxims are accompany'd, are not always 
very ſolid; and there are ſome of em even ridicu- 
lous. They ſay, for example, that a Man ought not 
to debauch his Neighbour's Wife, becauſe, ! if af 
ter it the Husband approaches his Wife, be commit- 
teth a Sin, as much as if he had to do with an Fr- 
lot. They fay farther, that * whoſcever bath had to 
do with a Whore, ſhall loſe for forty days, his Under- 
Standing, Knowledge, and Diſcernment ; nor ſhall he 
be able to conduct himſelf, &c. In another Place, 
they adviſe to marry betimes; becauſe, ſay they, Chil- 
aren are as a Bridge at the laſt Judgment; ſo that they 
who have no Children at that day, cannot paſs over 
into the Manſion of Immortality ; But muſt remain on 
this fide the Abyſs, which ſeparates it from this World. 
acknowledg'd, that they do 
general Motive 
of the Rewards and Puniſhments of another Life 3 
which Zoroafter taught, with a kind of Reſurre- 
ction; tho' he has upon that occaſion vented a 
thouſand groſs and abſurd Conceits; as may ap- 
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re he ſees juſt Cauſe to do otherwiſe: and 


12 fendorf reported part of theſe Maxims; which are 
e en- indeed highly conformaÞle to Reaſon. And here It muſt nevertheless 
o the the Reader has the moſt conſiderable of the reſt. not fail frequently to alledge the 
due (viz.) 1f you* will be holy, and ſave yourſelf, you have 

they to Rules to prattiſe : The one is, that if in this World, 
n this you love Paradiſe better than any other Thing what- 
> Mo- ever, do not poſſeſs yourſelf of the Goods of another; 
5 the for Paradiſe is worth more than all the Things of this pear by reading Mr. Hyde's Book. 
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this he obſerves too in all Tranſlations from Originals, 
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| tians, and the Perſians; I muſt, before I paſs on 

to the Weſtern Nations, fay ſomething of the In- 
dians, and Chineſe. What ſome Authors have related con- 
cerning the manner of living us d by the Indian Philoſophers, 
whether they are call'd Brachmans, or Germans, or Gymno- 


& \ FTER being ſpoke of the Chaldeans, the Egyp- 


ſophiſts ; (for there were ſeveral Sects of them, which are not 


ſufficiently diſtinguiſh'd by the antient Authors, who ſpeak 
of them: ) What, I fay, 22 concerning their (4) fad 
andi ſolitary Way of living; and of their ſuperſtitious Auſte- 
rities, in which the Modern Bramins (B) have but out- 
done em; lainly ſhew, that there was a great deal of Ca- 
price and Folly in their Principles and Maxims. How- 
ever, as Strabo reports, they believ'd the Immortality of 
the Soul, and a future Judgment; (C) as far, ſays he, as 
it bas any relation to Piety and Holineſs. And it appears, 
by-a Converſation, related (D) by Philoſtratus, which Apol- 
lonius had with one of the Gymnoſophiſts of Ethiopia; that 
their Notions of Juſtice were right enough. As for the 
' Chineze, whoſe Opinions and Cuſtoms were unknown to 
us till thefe latter Ages; the celebrated Mr. Leibnitx aſſures 
us, ® that, in Matters of Morality and Politicks, the Learn- 
ed of that Country far exceed ours here in Eurepe. Per- 
haps this Encomium may be ſome what over ftrain'd ; but 
however this at leaſt is certain, tho' Mr. De St. Evre- 
mond be never ſo much of the contrary Opinion; that 
there are a great many moſt excellent Things to be met 
with in the Books of 2 (or Cum Fu Cu): who, not 
to mention the Divine Honours which have been lo 
ſince paid him in that Country; is ſo much eſteem'd for 
his Philoſophy, that there are in every City publick Schools, 
where, his Works are expounded ; and where one muſt 
ſtudy ſome time, before he can be admitted into any Poſt 
in the Government. I will now give my Reader a Taſte 
of his Principles. © © All that, which is the Celeſtial Part 
cc of Man, we call the Rational Nature; what is conform to 
«© Nature and Reaſon, we call the Rule: as we do Mo- 
« rality, or the Inſtitution of Virtue, the Re-eſtabliſhment 
« of that Rule, by the Application thereof to ourſelves, in 
« the Government of our Paſſions. This Rule, being 
« eſſential to the Rational Nature, neither can, nor ought 
« to be ſeparated one ſingle Moment from Man; for if it 
et cou'd be ſeparated from him at any time, it wou'd not 
ce then be the Rule, nor the Reaſon, which Heaven has 
given us. ( Confucins, or Cu Su, no doubt meant by this, 
ce that to ceaſe to be rational, is to ceaſe to be a Man; 
« ſince they add:) This is the reaſon why the Man of In- 
e regrity keeps ſo diligent a Guard upon himſelf; and is 
<« ſo watchful even in Things, which do not appear to the 
« Eye; ſuch as are the firft and moſt minute Motions of 
© the Heart: and that he governs himſeif with ſo much 


« Precaution alſo in Things, which are not to be diſtin- 


yo ag hd by the Ear; to the end, that whatever he does, 
ee he may never ſwerve from the Rule of right Reaſon; 
* which he always carries imprinted on his Soul. The 
ce Paſſions being eſſential to Nature, or rather being Na- 
* ture itſelf; the Man of Integrity applies himſelf ro go- 
« yern, and keep *em under the Reſtraint of right Rea- 
© ſon; (but not to ſuppreſs or extinguiſh em: ) For Joy, 
er the Attendant on Good, and Griet, on bad Succeſſes; 
« Sorrow for the Loſs, and Pleaſure in the Enjoyment of 
* any good; before they come to be reduc'd into Act, 
e are term'd Medium, or reputed to be in a State of Me- 
« diocrity ; being as yet indifferent with reſpect to either 
* Redundancy, or Deficiency. But when they have pro- 


An Hiftorical and Critical Account 


„ : e 
« duc d their Effect, and that Effect agrees with the Light 


* of right Reaſcn; tis then calld Union or Agreement be- 
ce tween Reaſon and the Paſſions; whilſt the Paſſions ill 
« keep the Medium, they are look d upon as the main 
«« Spring of the Univerſe, and the Foundation of all good 
« Actions; and, when they are conformable to Reaſon, 
they are calld the Rule of the Univerſe, and the Royal 
« Way of Mankind. ---— There are four Rules, which 


A Man of Integrity endeavours to obſerve : Scarce one 


* which have I obſerv'd as I ought: 1/t, To pay the ſame 
* Obedience to my Father, which I 3 from my own 
«« Children. 2dly, To have the fame Fidelity to my Prince, 
« that] pet rom my own Servants. 3aly, To have the 
*« ſame reſpect 

who are my Juniors. 4#hly, To have the fame Zeal for 
the Intereſt of my Friends, as I myſelf expect at their 
Hands; and to endeavour as much to be beforehand 
* with 'em in all manner of good Offices, as I wou'd de- 
* fire they ſhou'd do on my Account. A Man of Inte- 
<« grity puts theſe Virtues in practice every Day, and every 
* Hour; without Artifice, and without .- He is 
> ae and circumſpect in all his Diſcourſe; and if he 
* has in any thing come ſhort of his Duty, he never reſts, 
* rill he has ſupply d what was wanting. If he finds a Tor- 
« rent of Words come upon him, he is very careful how 
* he 2 em utterance; becauſe be will be always ſeen 
* to ſute his Actions exactly to his Words; and his Words 
© to his Actions. A Man of Integrity is always content 
* with his Lot, he always lives in a manner ſutable to his 
© preſent Condition; and never wiſhes for any thing, that 
*© 1s not Pon for him. As he ſeeks only to make him- 
* ſelf perfect, and demands nothing of other Men, he is 
© never diſpleas d or angry with them; and never murmurs 
* either againſt Heaven or Earth. When he is unfortu- 
nate, he complains not of the Injuſtice of Providence; 


he imputes not to other Men, his own Defects; nor does 


he accuſe them of being the Authors of his Miſery. He is 
like an Archer, who lays all the fault upon his own Hand, 
when he has miſs d his aim.'--- © I do not ſee of what uſe 
a Man can be in the World, who is without faith ; un- 
* fincere in his Words, and unſteady in his Promiſes. Of 
** what uſe. is a Chariot without a Beam; or a Wheel with- 
out an Axel-tree?” One may judge by this Sample, of 
the Accuracy of Thought, and protound Meditation of this 
Chineſe Sage. The Inſtructions which he gave to Ngalcum 
King of Lu, concerning the Art of Government, f contain 
moſt admirable moral Reflections; which do not meerly conſiſt 
of indetermin ꝗ general Notions ; but of particular Inſtrudtions, 
adapted to all the ſeveral Occaſions, and Functures of Af 
fairs, which can befal a Prince : inſomuch, that it may wer 

well be ſaid without Exaggeration, that there is more to be 
Larn'd from this ſmall Book of Confucius, than from the ve 
and numerous Volumes of =_ of the Fathers of the Church. 
But there aroſe ſince his Time another Philoſopher, whoſe 
impious Notions at length prevail'd ; and have continu'd to 
this Cay to be the Opinions moſt commonly receiv'd. His 
* Diſciples have an exterior Doctrine, which they preach to 
the People, to retain them, ſay they, in their Duty; and which 
confiſts in teaching, that there is a real Difference between 
Good, and Evil; FB, and Unjuſt : and that there is another 
Life, where every one ſhall be puniſh'd or rewarded, ac- 
cording to that which he hath done in this. But their || in- 
terior Doctrine, which is only for the initiated; is upon the 
upſhot a kind of Spinoſiſn; which at once entirely expun- 
ges both Religion, and Morality. 


| A) See chiefly Strabo, Geogr. lib. 15, p.712, A., &c. and Philoftratus, De Vita Apoll. Tyan. paſſim: and particularly p. 1 19_, 


ec. Edit. Paris. 1608. 


Anno 1620. "LG 
has cited a Paſſage out of it, Jb. 1, c.9, J 5, u. 4 
* He calls him (Jom. 5, p. 69,) the moſt tedi 


) See the Letter of Mr. Bernier, entitled, il u. y a opinions fi ridicules, ni fi 
extravagantes, dont PEſprit humain ne ſoit capable, Sc. inſerted in his Voyages. 
C naęsrixre of x; dun dus dg Q Y Nadror, mei T3443 hupaiag Lucy 


/ "Ie IPO zb Tn. Strabo, Lib. 15, P. 1040, A, Cy Ed. Alme 
No xkt s EVITE HAY 0 D) De Vita Apoll, Tyan, Lib. 6, cap. 21”, Edit. Olear. Et cap. 11, Edit. Morell. Pufendorf 


y Tov ab i Ss new! Y d M TUdvTa --- a 
ov. Et p. 713, C, & p. 714, A", Edit. Paris. 


a Præ fat. ad Noviſſima Sinica. 


ow Moralift he ever read. His Sentences, adds he, where he is intelligible, are be- 


St F Pibrac ; where he is obſcure, he is above the Apocalypſe. But a Man of the Character of St. Evremond, might 
— with the 4 a Book of Morality ; and yet that be no Prejudc to the Merit of the Book. Not that there are not as 


well bad, as good Things, in what has been publiſh'd of Confucius's 


orks; and we may very well ſubſcribe, or come pretty near 


t of Mr. Gundling, Profeſſor at Hall in Saxony, in his Book call'd Hiftor. Phil. Moral. Part 1, cap. 5, See. 5; of 
hay e Erſt Part only has — 25 yet publiſh'd, as I think, which treats of the Oriental Philoſophy; printed in 1706. 5 


ich | 
eri pretended, that he liv'd 551 Years before Chrif.. 


us, by P. Conplet, printed at Paris, in 1687, in Folio. 
o, Car. 9 6 t Foe, or Xe Kia, or Aaca. See Bibl. Univ. ubi ſupra, p. 402-, & ſeq, 
2 | 


t Bibl. Univ. ubi ſupra, p. 430". 


© Biblioth. Univ. Tom. 7, p. 420, Cc. in the Extract out 
d Ibid. p. 427, & ſeg. e bid. p. 443. 

* 1bid. p. 404. 
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E. come now to the Grecians, whoſe 

Opinions we ' are much better ac- 

quainted with than thoſe of the Ea/< 
tern Nations, whoſe Diſciples they had firſt 
been; though they afterwards became Maſters 
to all the other Nations of Europe. They ſet 
themſelves to extend, and, in Proceſs of Time, 
did in Fact 5 improve * that Stock 
of Knowledge, they had imported from abroad: 
And hence it is, that the farther we look back 
into Antiquity, the more we trace amongſt the 
Greeks, the Notions and Manner of teaching 
of the Eaſtern Nations. Thus it comes to 
paſs, that the Morality of the moſt antient 
Greciaus conſiſted in Enigma's, Apologues, and 
Sentences, not much unlike the Proverbs of 
Solomon. There had been, before op, whoſe 
Fables are ſo much celebrated, many other * 
Authors in that Sort of ingenious and inſtruc- 
tive Fictions. Plutarch, ſpeaking of Pit- 
theils, Grandfather, on the Mother's. Side, to 
The/eus, who liv'd about the Lime of the firſt 
52 of iſrael; ſays, That the Science then in 


is now extant an Elegiack Poem of Theognis * 
of Megara, under the I itle of Sentences ; where 
you have abundance of good moral Reflec- 
tions. Homer too we find, with the other leſs 
antient Poets, but more eſpecially the Tra- 
gedians, full of Precepts; ſometimes direct, 
ſometimes indirect; ſcatterd too all over 
Works, which were prinapally dcefign'd ? for 
Diverſion, rather than Inſtruction, Put they 
muſt be read with judgment and Caution; for 
the good and the bad lie there both blended 
together: For which Reaſon Plato baniſh'd 
them his Republick; and Plutarch wrote a 
Treatiſe purpoſely to inform Youth, with what 
Precautions they were to be read. Put to ſay 
nothing of the abſurd Ideas they give of the 
Deity; we find there, amongſt ſome few In- 


ſtances of Virtuc, many Characters extremely 


vicious; which they are ſo far from expoling as 
they ought, to the Horrour and Deteſtation of 
their Readers; that on the contrary, they are 
frequently ſet forth as the very Patterns of 
Virtue. As there are ſome moral Sentences, 
« which are moſt true; and ſome moſt” noble 


iſe cos ſiſtea chiefly of Sentences, and moral Say- 


ings; ſuch as thoſe whixh gain'd Heſiod /o © Sentiments : ſo likewiſe there are ſome 


much Eſteem, in his Work entitled, Works and “ Thoughts mean enough; and moral Reflec= 
Days. Amongſt the Sentences of that Poet, adds © tions too, which arc falſe and ill- grounded. 
he, this is ove; which is aſcribd to Pittheus e © Let any * one read what Theognis ſays con- 
Let the Reward thou promiſeſt to thy Friend, be © cerning Poverty, and the great Care we 
a competent Reward. Theſe Sentences were © ought to take to avoid it; and he will be 
generally put into Verſe after the Eaſtern Man- © forc'd to own, that no Mitcr could have ſaid 
ner; which ſerv'd to my the Memory, and © more. Heſiod ſays: For my Part, I would 
give the Precepts a more lively Turn, There © neither myſelf be juft amougſi Men, nor moe 
[4 

See Plate, Epinomid. p. 987, E,— Tom. 2, Edit. H. Steph. & p. 703, D,— Ed. Lamar. 

® See F. Alb. Fabricii, Bibliothee, Græc. lib. 2, c. , Sect. 5,— tom. 1, p. 394.— a : 

„ *Hy T3; ooÞiang txtivng TULYTY TH; 3fe x, Sivan, big, xouo4pev®r HrfoI©- Rude per tinge Tep? T&; wy 78016 £py015 ]πi¹‚-Qùͤ⁰- 
yias” % Hi ys TYTWY EKaivnv a5yue: , e eval, Migdes d dvopt Piaw #upypevOr d. Or tow. In vita Theſ. init. P- 4,— tom. I, 
H. Steph. Edit. & p. 2, A,— tom. 1, Edit. Francofurti, 1620. 

4 Oper. & Dier. I. ib. 1, verſ 370, Edit. Cleric. cujus vide Not. | 

© He liv'd about the fifty eighth Olympiad, about five hundred and fifty Years before Jeſus Chriſt. See the Bibl. Gres. of Mr. 
Fabricius, Lib. 2, c. 11, Sect.1 

f See the Parrhaſ;ana, Tom. 1, Article 1, p. 1,— 2.— and the fine Diſcourſe of Houdart de la Motte upon Poetry, cc. p. 2 1, & ſeq: 
Edit. Holl. An antient Philoſopher, nam'd Eratoſthenes, did long ago advance this Propoſition, which does at preſent ſo much ſcan- 
dalize the Grammarians and extravagant Admirers of Antiquity: Tor yup *Þy Tkvra coc huxayorla;, d IBacuxnlas, 
which are the very Words of Strabo, who vainly endeavours to refute them, p. 28, & /eq. Ed. Amt. 1707. & p. 15, D.— Ed. 
Caſaub. Nor is it likely, that what Madam Dacter ſays thereupon, in her Preface upon Homer's Thad, p.67, & ſeq. Edit. Paris, will 
make Men quit this Opinion of theirs, who have not devoted themſelves to the idolizing of Antiquity. Perhaps too this news 
Vertion, done by ſo able a Hand, will not a little prejudice the Original, in the Judgment of thoſe who have not toild much in 
ſtudying it, notwithſtanding the Care Madam Dacier takes at every Remark to cry out, This is admirable! this is divine! as if ſhe 
had ſome Diftruſt, that without ſome ſuch Advertiſement, the great Beauties of Homer would not be perceiv'd. Perhaps too it 
were to be wiſh'd, for the better underſtanding this Poet, thar his learned Interpreter had made uſe of the Remarks of other 
learned Moderns; and that ſhe had not ſometimes ſo faithfully adher'd to the antient and common Latin Verſion. * For Inſtance, 
lib. 1, ver. 76, ſhe turns, cd d ovv%9, Aſſurez moi, &c. for prenex y garde, Conſider wel what you engage me im: as it is well expounded 
by Mr. Bos, Obſer. Crit. c 29, p,125 — Verſ. 1 32, in $ Tapeazuorat, Vous ne porrrez me ſurprendre ; inſtead of, Vous n Cc re 
pas, You ſhall not avoid what I have reſolv'd to do; as Mr. Grævius has corrected the common Verſion, in his Notes upon Heſrod, 
Theogon. ver.613. and this Correction has been followed in the ſmall Edition of Metſtein, publiſhed in 1707 ; and w ick might 
have been very ſerviceable to Madam Dacier. Verſ. 410, "Iva T4vres; #r4vpwvras Bacg®r, the Latin Tranſlator has ridiculouſly 
put, Ut omnes fruantur rege: Madam Dacier tranſlates, Ain qu ils jouiſent tous de la ſageſſe de leur roi; and thereupon ſhe makes 
a very ſubtle Remark, which ſhe might have ſpar'd, had ſhe tranſlated A qu ils ſoient tors punis pour leur roi, according to the ſure 
Expoſition of Mr. Grevizes, upon Heſtod, Eyp. verſ. 240; follow'd by the laſt Latin Tranflator, in the Edition of Weſter. I ſhall 
mark but one Place more, Verſ. 178 ; where Agamemnon ſays to Achilles; E. wina uaprepss Sc, bedg 7% d Toy Nunen. Si i egi unite 
lant, d'ou te vient ta valeur? wWeſt-ce pas Dieu, qui te Þ a donnee ? It ſhould be turn'd, N'*eſt-ce pas une Divmite that is to ſay. Thet ĩs 
your Mother, as appears by Verſ. 280. But our Admirers of Homer, and other Pagan Authors, will, whatever it ce ſts, and in them 
thoſe Ideas, which are peculiar to the ſacred Writers. | 5 

& I apply to the Poets in general, what Mr. Le Clerc ſays of Heſiod, in the Extract inſerted amongſt the Additions of the Jour- 
nal de Trevoux, Edit. Holl. Tom. 1, p. 262. 5 » Parrhaf. Tom. 1, p.47. 

Oper. & Dier. Lib. 1, Verſ. 270, al. 268, & ſeq. I uſe the Words of the Journal above- cited. See here the Greet Verſes of 
the Poet: Ney $3 25 wor" duròg e tlpwrauc FluaOr  Emvs uur Sg Vide" £783 naudy ddp ${ncuov EAA, £: A ye hou | » 
af ter, M THy $Tw Yohra TeAeTv Ale Trpminfpguyoy. 
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I have my Son 3 we were to be Sufferers 
«by it; or i. 2; Sag were to pre- 
« vail. over the Fuft. But this is what I do 
« not believe Jupiter will ever ſuffer to come 
dc 0% paſs. He muſt have liv'd but a very little 
& while, or taken but very little Notice of what 
4 paſſes amongſt Men; who imagines, that the 
“ moſt virtuous are generally the moſt eſteem'd : 
« And the Man who expects to ſee any ſuch 
< 'Thing, will find himſelf wretchedly miſta- 
© ken, Let him but conſult Senecas Book of 
« Providence; the excellent Preface to it by 
C Mark Anthony Muret ; and the Notes of ſe- 
s veral learned Commentators on that Book ; 
« and he will plainly ſee, that the Miſery 
« which attends Virtue; and the Proſperity of 
Vice, if we conſider this Life only ; have 
& always been the conſtant Subject of Lamen- 
« tation and Complaint. Yet Heſiod, more 
4 than once, makes the Adherence we owe to 
< Virtue, * depend on the Riches and Pro- 
4 ſperity which accompany it. Such Diſcourſes 
were very proper to perſwade Men, that Virtue 


# See Verſ. 281, al. 278, 279. & 284. al. 283. 
7 Tov Quadovr' in? Faire Na Y 3' 6 x0pdv i Ac · Verſ. 342. 
al. 351. * Parrhaſ. Tom. 1, p. 46. 
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« is but a mere Piece of Cunning, to be made 
« uſe of whilſt ſucceſsful; but to be thrown 
« afide, whenever there is any Probability of 
& its being hurtful; that is to ſay, for the moſt 
4 part. Can any Thing be more flat and low, 
than to ſay, as * Hejic does; that / we make 
& a Feaſt, we ſbould invite none but our Friends, 
and not our Enemies; and that wwe ought to 
« love them only, that love us; and not to viſit 
any, but thoſe from whom we receive Vitits?” 


Much of this kind is o be found in all the 


Poets; with whom ds the A Thing in 
the World to hold pro and con, without afford= 
ing the Means of diflinguiſhing between the good 
and the bad. This may le ſeen in the Collection 
of Stobæus; where you may be ſlor'd with Paſ= 
ſages out of the Poets, that will ſerve to maiu- 
tain both Sides of the Queſtion, upon ſeveral mo- 
ral Subje#s. But our proper Buſineſs here is 
with thoſe, who make it their Profeſſion to in- 
ſtruc, and not to divert. Let us run over the 
moſt celebrated of theſe, as they lie in order 


of Time. 


al. 340. Tov Qutorra Quactv, x) T6 por Tporetuas. Verl, 353. 
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HE. firſt that occur, are thoſe ſeven 
| famous Cotemporaries, call'd the Viſe 
Men of Greece; viz. « Thales of Mi- 
letus, Pittacus of Mytilene, Byas of Priene, 
Solon the Athenian, Cleobulus of Lindus, My/o 
of Chen, a Town of Laconia, and Chils of La- 
cedæmon. All theſe, except Thales, goveru'd 
the States where they liv'd; and every one 
knows, that Solon was one of the greateſt Le- 
giſlatours of Antiquity. Their Knowledge 4 con- 
ſifted in certain notable Sayings or Sentences, c 
preſS'd in a lively and conciſe Manner. Being 
cue Day all together, they conſecrated to Apollo, 
as the firſt Fruits of their Wiſdom, theſe two 
Sentences, which are now become common 
Proverbs; and causd them to be written in 
Letters of Gold, over the Door of the Temple 9 
Apollo at Delphos : Know TRHTsEL FT: An 


Thus they are named and placed by Plato, in Protagor. Tom. 1, p. 343» A,” Ed. Serr. And p. 206, G. Ed. Lemay. Others 


8 ECT. XVII. 


Tao Muck or Nor INS. The Antients have 
preſerv'd, and tranſmitted down to us, ſeveral 
Apothegms of theſe ſeven wiſe Men *. I ſhall 
content myſelf with reciting here thoſe of · 
Thales, the Founder of the Ionic Seat. God, 
ſaid he, is the moſt f antient of all Things ; for 
he is uncreate. the World is the moſt beautiful 
of all Things ; for it is the Work of God. 
God £ is what hath neither Beginning nor End. 
They who commit any wicked Action, are þ far 
From being able ta hide it from his Eyes, that 
they cannot even conceal their Thoughts from his 
Knowledge. === Perjury is worſe than Adultery. 
=== The moſt difficult Thing in the World is, to 
know one's ſelf The moſt eaſy, to preach it to 


others. That's the happy Man, who enjoys good 


Flealth, finds Fortune favourable, and has well 


cultivated his Soul with ſound Learning : == which 
de 


hey 
inſtead of My/o, put Periander of Corinth. Some make the Number greater. See Diog. Laert. Lib. 1, Sect. 13, — ibique Interpr. & 


P- 9.— Ed. C . | 
gut a Native of Phænicia. See Menage on Diog. Laert. Lib. 1, Sect. 22. But Ed. Colon. p. 13.— 
© Seprem fuiſſe dicuntur uno tempore, qui ſapientes & haberentur, & vocarentur. Hi omnes, preter Mileſium Thalen, 


ſuis præfuerunt. Cicer. de Orat. Lib. 3, c. 34 


civitatibus 


4 Kat naraudlu dv Tis Au Thy coPiay ToudkuTyv Boav, phrara Sp? &topvypdveura Sud fiyypdva. Oro. x; xowy fuver- 
Oovres & M This copie du e, 7G "ATiauvi Big Tov veav Tov Ev AcaAPoic, ypdavres, TRuTA à d dre VuvSo:, INQOE 


SATTON, , MHAEN ”ATAN. Plat. ubi ſupra, tom. 1, p. 343, 
® See a Treatiſe of Mr. Buddezs, entitled, Sapientia veterum; 


A, — Edit. Serr. 
hoc eſt, dicta illuſtriora ſeptem Gracia ſapientum, diſſertationibus ali- 


quot Academicis explicata, &c. at Hall in Saxony, 1699. 
fifth Olympiad, 640 Years before Jeſus Chriſt, and died aged ninety two Years. 


© He was born in the firſt Year of the thirty 
See Petav. D. Temp. tom. 2, p. 303.” 

f Thpeotirar 
Edit. Colon, 


ov Tov dvTwv, Oe &ydvwyrov yap. Kdangovs N ou ©” Toypa yep Octv. Diog. Laert. Lib. 1, Set. 35. & p- 23. 


- & Ti T6 Otov3 T6 pre EpxAv EK, whre TerevThv. ibid. p. 24.— Ed. Colon. & Sect. 36.— Hod ric Tic durov, di abor Oed 
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xs A üer ieh. ibid. Tis Su; 6 To pv obpa bs Thy TVXyv furopOr, Thy Yxav eviu eur Or. .. pA Thy Oliv ans 
awniteodar, GM Toi; Sr ν,,m i ova; xangv, ibid. Set. 36. 37,— & p. 24.— Tie; dv dpiga x SinaitdraTt Brocaitpey; eav 2 
rorg dM, & π mw, aur: u Ipapevs ibid. Sect. 36.” & p. 24.— ®;Awv Tapovruy x, 476v1w epFobar ... My TASTE 
Kn c... . *Oug &v epavoug SG ue To; ye D TE; aur; po , x; Tape TE TExvwv, ibid. Scct. 37. & P.25,— Edit, 


Colon, Allobr. See the Bibl. Choifie of Mr. Le Clerc, Tom. 2, p. 49, & ſeq. where Thales is clear d from Atheiſm, 
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20 ought to value ourſelves more upon, than the for. it makes almoft every Thing ee noiſom a 


gdorning and ſetting off our Perſons, = == The 


beſt Way to live up to the Rules of Fuſtice, is, to 
avoid doing that, we blame in others. === We 
ought to be mindful of our abſent, as well as 
preſent Friends. === Do not enrich thyſelf by 
evil and baſy Pradtices. Expect the ſame 
Treatment from your Children, that your Parents 
have receivd from you, === Nothing is more 
uſeful than Virtue e for it makes all other Things 


uſeful, by teaching us to make a right Uſe of 


them. === Nothing is more pernicious than Vice 7 


offenſioe. === * Love Learning, Temperance, Pru- 
dence, Truth, and Fidelity. Make thyſzif skit- 
ful by Experience: Labour to acquire Dexterity 
and Aaadreſs : Cheriſh Friendſhip, OEconomy, 
Arts, and Piety. I know not whether a fa- 
vourable Conſtruction can be put upon another 
Sentence, which is amongſt thoſe already men- 


tioned : * What beſt enables to bear Misfortunes, 


is to ſee one's Enemy more unfortunate than 
one's [elf I | 


T. eQenuuraTov3 Ape v 2. Yap TRIAL TG Ape, A, s hr Toινe. Ti BAE Tu; u α.M * yap TY Trg Bridle 
Tapayevousvn. Plutarch. in conviv. ſap. 5. 266.— Opuſc. Tom. 1, Edit. H. Steph. & Tom. 2, p. 153, D. Edit. Francofurt. 
* Olaer Thy Tapeiav, cwÞpoaivyy, Qpovnriv, anyluny, wig, euntuplav, emihoryTR, Eraptiav, tmovouiav, THYxvyv, evit Briav. 


Stob. Serm. 3, p. 46, lin. 25. Edit. Gezev. :609. 


Ha dv Ti; aruxiav FA e 5 8 n N xerpov mpiocovra; BAC T Diog. Laert. Lib. 1, Sect. 36.— & p. 24.— Edit. 


Colon. Allobr. 


8.2 1 XVIII. 


YTHAGOR AS, *© the Diſciple of Thales, 

| and of Pherecydesof Scyros *,and Founder 
of the Italic Se; conſiderably * advanc'd 
the Science of Morality; yet it ftill continu'd to 


be but a Collection of particular Precepts, under. 


Covert and Obſcurity; unattended with either 
Reaſoning, or Proof. Ariſtotle ſpeaks of him 
as © the firſt who attempted to treat of Virtue; 
and Horace ſays, * That he was no mean Au- 
thor on the Subjects of natural Philoſophy, and 
Morality. 

Before his Time, thoſe who excell'd in the 
avec and practical Sciences, and were 

iſtinguiſh'd by an exemplary Life; were call'd 
gages, or Wiſe Men: which, according to the 
Style of the Greeks, meant the ſame with 
what we now-a-days term /earned, or literate, 
Men. Pythagoras however, finding ſomething 
too aſſuming 7 in this Title, took another in- 
ſtead of it; by which he fignified, that he did 
not think fit to arrogate to himſelf the actual 
Poſſeſſion of Wiſdom, being only an humble 
Enquirer after it; and therefore he gave him- 
{elf the Appellation of Philoſopher, or Lover 


V Wiſdom: a Name which has been ever ſince 


given to thoſe, who make it their Buſineſs to 
ſtudy Natural Science and Morality. © Pytha- 
“ goras & bent his uſeful Labours to reform, and 


e inſtruct the World. His Elequence could 


not but be very powerful, when his Inſtruc- 
tions had fo great Effect, as to make the In- 
habitants of a very large Town, deeply 
lung'd in Debauchery, entirely quit their 
uxurious Way of living; and betake them- 


4 ſelves to a Lite of ſtrict Sobriety and Virtue, 


« He prevaild even with the Ladies to part 
« with all their fine Cloaths and Ornaments; 
and to preſent em as an Offering to the prin- 
„ cipal Deity of the Place. - It was his ſpe- 
« cial Care to correct the Abuſes committed in 
« in the Marriage State; without which he 
thought neither publick Peace, Liberty, a 
good Form of Government, or any the like 
„Things, for which he labour'd with very 
great Zeal, could make the People happy. 
« * His Affection for the publick Good of Man- 
kind, made him reſolve to carry his Inſtruc- 
« tions to the Palaces of the Great. He had 
the good Fortune and Glory of having form'd 
Diſciples, who prov'd ſome of the moſt ex- 
cellent Legiſlatours; ſuch as Zaleucus, Cha- 

“ roudas, and others. He had travell'd * v 
much in the Eat; more eſpecially among the 
Egyptians, the Perſiaus, and the Chaldeaus; 
from whence he brought many of his Notions, 
with his Method of Teaching; for he deli- 
ver'd his moſt excellent Precepts under the 
Vail of Symbols and Enigma's; and there is 
| | but 


He flouriſh'd about the ſixtieth Olympiad, five hundred and forty Years before Jeſus Chriſt. Authors are not agreed as to 
the Time of his Birth 2nd Death. See F. Alb. Fabricii Bibl. Grec. Lib. 2, Cap. 12, Sect. 1.— and Bayle's Dit. Not. (B) 
Our Author ſhould have ſaid Syros. See Menag. Obſerva t. on Diog. Laert. p. 69, Col. 1. & Cellar. Geogr. Tom. 1, p.$34.— 


— 
* 


& Suidam in Deper/31;. & Strab. Geogr. p. 487. B 


Dacier's Life of Plato, p. 68.— Edit. Paris. You may alſo conſult the Life of Pythagoras by this learned Perſon, publiſh'd in 
1706, before his Tranſlation of Hierocles's Comment on the Golden Verſes; and of thoſe Golden Verſes, as well as of the Symbols 


attributed to Pythagoras. 


* TherG> uv 8v evexeipyree Tvkuayopa; e A Es el reν Magn. Moral. Lib. 1, c. 1, p.145, c. Edit. Paris, 1629. & p. 192, 


4.7 An. 1654. 


— Non ſordidus auctor Nature, verique. Horat. Lib. 1. Ode 28, 14, 15. See thereupon Meſſrs. Le Fevre, and Dacier. 


See Scheffer. de Nat. & conſtit. Phil. Italice, Cap. 6. So that the critical Cenſure of Lacbantius, Inſt. drvin. Lib. 4, cap. t Num, 


10. is not over- well grounded. 


F Cicer. Tſe Quaſt. Lib. F. cap. 2 Diog. Laert. Lib. 1, Num. 12. — & p.3= Ed. Colon. Allob. 


4 Mr. Bayle's Dictionary, p. 2441. Second Edition. 
Crotona, in Italy. See Fuſtin. Lib. 20, Cap. 4, per totum. 
* See Rem. (F) in Bayle's Dictionary, p. 2442, Col. 1.— 


* Thid. Rem. (G) 


7 See Famblich. in vita Pythag. Lib. t, cap. 30. Sea. 172. and Diog. Laert. Lib. 8, Sect. 16.— & p. 577 
= Sce Diog. Laert. ubi ſupra, Se. 2, — 3. ibique Interpr. And p. 568.— Ed. Col. Allob. 
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but too much of the Myſtical in the greateſt “ ſaid ſo many fine Things. --= The Acqui- 
Part of his Principles of Morality ; even thoſe © ſition of I ruth was, in his Opinion 2, tha 
of em which are the moſt clear. He had two “ only Way to become like God: But the 
Ways of Teaching; the one for Strangers, Way to diſcover 'I ruth, is to ſearch after 
which was obſcure und enigmatical -: the © it with a Soul that is r . and has ſub- 
other for Initiates, which was open and in- „“ du'd the Paſſions of the Body. The Fol- 
ſtructive. It is not certainly known whether © lowers of ? this Philoſopher taught, that a 
he ever publiſh'd * any Thing in Writing; but “ Man perfects himſelf three Ways: Firit, by 
certain it is, that we have now nothing of his © converting with the Gods; becauſe, during 
extant. The little Poem, call'd, the Golden © ſuch Commerce, he abſtains from every evil 
Verſes 2 Pythagoras, was compos d by one of & Action; and thereby makes himſelf like the 
his Diſciples; which ſome affirm to be Ly/is; © Gods, as far as ſuch a Thing is poſſible. 
others » . I ſhall here give the Rea- © Secondly, by doing good to others; for 
der a general :Accourit of his Notions, as far “ this in God, is one of his * in 
as they relate to Morality. He belie- d the “ Man, the Imitation of him. rab by 
Unity of a ſupreme God; whom he conceiv'd © departing out of this Life. The moſt ex- 
to be of a? Nature impaſſible; and which falls © cellent Endowments Heaven ever conferr'd 
not under the Cogniſance of the Senſes, but is Invi= © on Men, are, according to Pythagoras **, 
ſible, Tncorruptible, and ſolely Intelligible. As he © thoſe of ſpeaking Truth; and doing good 
made great Uſe of Arithmetick, or the Science “ Offices: "Theſe two Things, ſay the Pyrha- 

of Numbers, to expreſs his Thoughts by; he faid © goreans, nearly reſemble the Works of God.” 
that Virtue, » Health, Friendſhip, every Thing This Philoſo 55 very earneſtly recommended 

that is good, and even God himſe!f, were nothing Sobriety, and Moderation in all Sorts of Plea- 

but Harmony. Tis well known, that he had ſures. He forbids ©* the leaving this World with= 

his Opinion concerning the Tran/migration of out expre/s Order from our General, that is, =. 
Souls, from the Egyptians. Notwithſtanding God; who has given each Man his Poſt here. 4 

which he ſpeaks of Hell, and the Pains of ano- But, when we are call'd upon to quit this Life, = 
ther Life; in which he is not very conſiſtent he would have us do it with a good Grace, 
with himſelf. “ Nothing in the World can be and without any Concern for the Loſs of the 
“ more admirable, and Chriftian-like, than what Pleaſures of this World; all which he ſigni- 
<« he ſays of the main Deſign and Aim of our fies to us by this ſymbolical Sentence: “e. Not 
Actions and Studies: For he held, that the fo return back again, when we are once euter'A 
Study of Philoſophy * tends to bring Men upon our Fourney. 77 Another of his Symbols or- 
& to a Reſemblance with God. --- His Doc- dains, not to paſs the Equilibrium of the Ba- 
« trines contain'd * two Parts; which may very lance; intimating, that the Rules of Equity 
« well be compar'd to the Purgative, and Uni and Juſtice ought exactly to be follow'd. 

« tive Ways; about which our Quietiſts “ have ; 


Pg 


= See Scheffer. de Nat. ( Conſt. Philoſ. Ital. Cap. 13. . FR. 
* See — 5 Laert. ubi ſupra, Sect. 7, — ibique Interpr. & Ed. A. p. 370, & ſeq. and the Bibl. Grac. of Mr. Fabricius, Lib. 2, 
cap. 12, 4.— 
See Mr. Fabricius ubi ſupra, Sect. 6,— p. 469. : 
? "Ours yap exervOr wobyrov 5 ,), as parov d Y axyparov x, voyTov jc ve ta T0 Tparov. Plutarch. in Numa, p.65, 
B,— Ed. Fraucof. & p18, — Ed. H. Steph. See Bayle's Dit. Not. (N) p. 2446, Col. 1.— 
” Thv Te aperhv dpmoviau elvai, wy Thy e. . Y T6 ayabsv AH x) Tov Oe6v... Qualav Ts sivan evappovioy [ec TyTa. Diog. Laert. 
Lib. 8, Sect. 33. — & Ed. Col. p. 587... See Aviſtor. May. r al. Lih. 1. . 1. p. 102, A.— 
d dee Diog. Laert. ubi ſupra. Sect. 14,— ibique Interpr. & p. 69 Edit. Colon. Herodot. Lib. 2, cap. 123 Diod. Sic. Lib. 1, 
88, B.— towards the End. Mr. Dacier pretends to explain in a figurative Senſe, this Opinion of the Tranſmigration of Souls, 
t ſee what Mr. Le Clerc ſays to it, Bil. Choiſ. Tom. 10, p. 185, & eq. 
* See Mr. Bayle s Dict. Rem. (F) towards the End, p. 2445. Col. 2.— & Rem. (M) p. 2445. Col. 2.— 
6478 Ipo g 719 beluv 64.6 uwotv ud yet, x; rij TIv9ayspinjs A oooÞing r TEARIG TATOV CKOTOV EuKdALGTTEL, Hrerocles in Pref. ad Carm. 
Aurea, circa nem. p. 13. Ed. Needh. & p. 9. Edit. Lond. Cmα N, TIhdrw Tavri 76 Tviayopy, TC dla Org. Stob. Ec og. 
Lib. a, c. 3. p. 163, lin. 44. I have here all along taken the Words of Bayle, Rem. (N), Artic, Pythagoras, p. 2446, Col. 2.— 
dee Sch ffer. de Nat. & Conſt. Phil. Ital. cap. 10, p 78. | 
* See the Words (Myſtique and Duietiſme) in Dictionnaire Univerſel, à Trevoux, 1721. Scheffer. ibid. cap. 7. 
4 Apud Phot. Cod. 249, p. 1313, lin. y. Ed. Roth. | 
© © Arepov, Ev TW Cv TosTv Org yip e *, beigg pup you. Ibid. lin. 58. x . 
bb Hogan Las, Sd rãurd 6x rd Oed Tor; avbpwrog F136 da ndanga, T5, re anybevay, x; T0 evepyererv* x; TporeriOu, Jr 
Tonus Toig Och Zpyorg ExcTepov. LE ian. Var. Hiſt. Lib. 12, c. 59, Ed Perizon, & Tornas. 
© See Diog. Laert. ubi ſupra, Sect. 9. & Ed. Col. p. 573.— & Famblich. Set. 41. 42. — Ed. Ruſter _ 
4 petatque Pythagoras injuſſu imperatoris, id eſt, Dei, de præſidio & ſtatione vitæ decedere. Cicer. de Senectute, cap. 20,— Plato, 
in his Pad, p 61.— And p. 377, E. — C, D. Ed. Lemar.) aſeribes this Precept to Philolaus, a Pythagorean, who doubtleſs had 
1 from the Doctrine of Pythay oras. | | | 
ee gd ds TH, eig anodyulav Baditorra uy Emigpi Deca, mapyver TIL; Aranatlopuevo; TS is, wh Tur; Txev T3 Lv, ds 
ore Tov evravla 1Iovav A rd. Dieg. Laert. ubi ſupra, Set. 18 — And p.579.— Ed. Colon. Allob. 
4 Te ds, Zuydv ud dre TETE5: rd lc oy Six HN ITEpBaivery. Ibid. Sect. 18. And Ed. Colon, p. 578. 
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* K 


ato, 


Is 


: Set, (if we except Thales,) who dc 

5 knowlede'd for the original Cauſe © of the 
Univerſe, an infinite Spirit, was nevertheleſs 
generally looł d upon as an Atheift + becauſe he 
ſaid, that : the Sum was nothing elſe but a Globe 
of Fire, and the Moon but an Earth, that is 
ro ſay, becauſe he denied, that there were ſpiri- 
tual Subftances join'd to theſẽ Planets; and con- 
ſequently that they were Deities. « Betore ever 
« the Goſpel had taught Men, to renounce the 
« World and its Riches, in order to travel 
« the more expeditely the Way to Perfection; 
« there had been Philoſophers, who ſaw, and 
& were ſo fully perſuaded of it, as to have ac- 
« tually put it in Practice; by the ridding 
« themſelves of their Eſtates, that they might 
« have nothing left to incumber, or divert them 
« from the Study of Wiſdom; and a ſerious 
4 Enquiry ler Tru“ Thus ſays Mr. Bayle* - 
But as he ſeems here to attribute to the Go- 
ſpel, according to his wonted Cuitom, over- 
ſtrain'd Notions of Morality; ſo he extols a 
lictle roo much the Conduct of theſe antient 
Philoſophers; in which therewas more of Oſten- 
tation, and a miſtaken Notion of Diſintereſted- 
neſs, than of true Wiſdom : for we may make 
a good Ule of our Riches; nor is the entire 
relinquiſhing of em neceilary, to a more cloſe 
Application to the Study of Truth and Vir- 
tuc. But, be that as it will, Anaxagoras ?, 
« atter having convey'd # all his Patrimony to 
his Relations; applied himſelf wholly to tae 
« Study of Nature, without in the leaſt med- 
« dling or concerning himſelf with the Pub- 
© lick; which occaſion'd his being ask d, whe- 
« ther he had no Concern for his Country : 
„His Anſwer was admirable; the Chriſtian 
« Philoſophers could not have made a better: 
4 ſaid he, pointing to the Heavens I have 
« an extraordinary Care for my Country. Ano- 
« ther Time one ask'd him, To what End 
« he was born? To coutemplate, replies he, 
« the Sun, the Moon, and the Heavens. And 


| 1 'NAXAGORAS, « rhe firftof the* Tonick 


H accordingly he plac'd the Sovereign Good, 
or the chief End of humane Life, in Contem- 
< plation; and in that free State of Mind, which 
< Contemplation produces. He thought 
the Conditions of Life, which appear d leaſt 
C happy, to be the moſt ſo; 2 that thoſe, 
© who taſte the Sweets of true Happineſs, were 
not to be look'd for amongſt the Men ſur- 
* rounded with Riches and Honours ; but a- 
* mong thoſe, who till a ſinall Spot of Ground; 
* or who, void of all ambitious Cares, apply 
themſelves to the Study of the Sciences.. 
He * was the firſt, who ſuppos'd the Poems 
Jof Homer to be Books of Morality; where 
Virtue and Juſtice are explain'd by allegori- 
cal Stories. 
* Archelaus *, the Scholar of Anaxagoras, 
apply'd himſelf chiefly to the Study of Na- 
tural Philoſophy, as his Predeceſſors had 
done; but * withal engag'd ſomething far- 
ther in the Buſineſs of Morality ; though he 
por not over-orthodox on that Subject: 
« for he held, that humane Laws were the 
Origin of all moral Rectitude; that is to 
_ that he own'd no ſuch Law as the Law 
of Nature, but admit ed of poſitive Laws 
only; and conſequently believ'd, that all Sorts 
of Actions are in their own Nature indiffe- 
rent; and that they become good or bad, 
according as it ſhall pleaſe Men to eftabliſh 
ſuch or ſuch Laws. I cannot ſay, whether 
what has been alledg'd be exactly conform to 
the Sentiments of Archelaus + But certain it is, 
that Socrates, his Scholar and Succeſſor, had 
uite different Ideas of the Nature and Foun- 
— of the moral Part of humane Actions. 
Perhaps it 5 be in this Caſe, as it is with re- 
ſpect to the Iniputation of another Opinion to 
is lame Philoſopher; which, in the judgment 
of a moſt able Perſon *, appears not to be well 
verity'd: But be this as it will; let us now 
paſs on to his Scholar, who, in every Reſpect, 


much excell'd his Maſter; and under whom 


Philoſophy took a quite different Turn. 
; SECT. 


« He was born at Clazomene in Tonia, about the ſeventieth Olympiad, five hundred Years before Jeſus Chriſt. He died aged 


About ſeventy two Years. | 


b talph Cudworth, in the Extra# of the Bibl. Choiſ. by Mr. Le Clere, Tom. 2, p. 56.—- See alſo Tom. 1, p.$3.— 


© See Diog. Laert. Lib. 2, Set. 6. — & Ed. Colon. p. 91.— 
lo d Sect. 8. & p. 93. — Edit. Colon. Allobr. 
f Ibid. in the Text, p. 214.— 


Mr. Bayle's Dict. Art. Anaxagoras, Rem. (A) 
£ Diog. Laert. ubi ſupra, Sect. 7. — & 


92. Edit. Colon. Allobr. 


O re 2 Tod; Toy Sr, eU cot ανẽ, ie Ta pi3G> 3 su ꝙαjL £4, She Yip x, eQ5Zpa Mine: Taipkd©r, Zelta; 755 . 


p. 92.— Edit. Colon. Allob. And Edit. Amſtel. Sect. 7.— 


ED: de, zig Tf ve,; Eis Vewplav: T. Alu x, cs 4 cv · Ibid, p. 9. — Ed. Alb. AmPſtel. Sec. 10O0. 


em Alex Strom. Lib. 2, p. 416. This Thought is criticis 


very impertinently by Lactantius, (Lib. 3, Cap. 9, Num. 5, 


& ſeq. Edit. Cellir.) who groſly makes Anaxagoras mean it of the Eyes of the Body, See the OS/erv. Selecta, &c. printed at 


Hall in Saxony, Tom. 2 Obſerv. 14. 
7 ales Di&. ubi ſupra, Rem. (N) p. 226, Col. 1.— 


= Nec parum prudenter Anaxagoras interroganti cuidam, guiſnam eſſet beatus: Nemo, inquit, ex iis, renee felices exiſtimas : ſed 


eum in eo numero repertes, qui a te ex miſerits (vel miſeris) conſtare creditur. Non erit ille diwitiis, aut f 
delis, ac pertinax cultor; in ſeceſſu, quam in fronte beatior. Val. Maxim. Lib. 7, cap. 2, 


exigui ruris, aut non ambitioſe doctrin æ 
in extern. Sect. 9. And p. 362.— Ed. S. Gryph. 


zus abundans: ſed aus 


" Diog. Laert. ubi ſupra, Set. 11. Lib. 2, & P- 95,— Edit. Colon. Allebrogum. 
* Some fay he was born at Athens, others at Miletus: His Age is not certainly known. See Bayle's Dict. Rem. (A), Tom. 7, 


P- 309. Cal] T— 


The Words of Mr. Bayle, ibid. in the Text, p. 310,— 


2 "Fows 82 of O- 1 Tis Heeg. Diog. Laert. Lib. 2, Se. 16,” And P. 99, Ed. Col. 
” Kat 0 DνjꝭC ü N x, 73 acoxpdv 8 OLorn, Gd vium, Ibid, Set. 16,— 


See Mr. Le Clerc, in his Bibl. Choiſie, Tom. 1, p. 86. 
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OCR ATES -, the honeſteſt Man, and 

3) wiſe Philoſopher of all Heathen Anti- 

gquity; Was * the firſk who, knowing that 
what paſſes without us concerns us uot, aud af= 
fords rather Matter of Curioſity, than truly pro- 
table Enquiry ; applied himſelf more particular- 
ly to the Study of Morality ; and haudled it in 
his. Diſcourſes more methodically, than any 
who had gone before him: And. for this Rea- 
ſon. it is, that he has been look'd upon as the 
Parent of moral Philoſophy ; not that he was 
the very firſt Philoſopher, who had laid : down 
Rules br the Conduct of Life: we have the 
expreſs Teſtimony of a N thereupon: Py- 
thagoras, ſays he, was the ſirſt who attempted 
to treat of Virtue. -== © And after him Socrates 
did it more accurately, and in a more exten ſive 
Manner. Socratzs * wrote nothing: His In- 
ſtructions were only, the Diſcourſes he had in 
common Converſation, with Men of all Sorts 
and Degrees; for he ſet up no School, where he 
might communicate his I houghts only to a cer- 
tain Number of Scholars. He had anadmirable 
Way of confounding, and turning into Ridi- 
cule the Sophiſters of his Lime; who being 
Mafters of no other Learning, but a falſe Rhe- 
torick ; and the Art of maintaining, by vain 
Subtiltics, -both Sides. of the Queſtion, on all 
Sorts of Subjects; entirel 28 and de- 
bauch'd the Principles of their Vouth; and 
thereby acquir d, with immenſe Riches, a great 
Reputation among the Unlearned, and the 
Populace. Whenever he had to do with any 
of theſe Pretenders to Learning, who made it 
not their Buſineſs honeſtly to ſearch after Truth; 
or with thoſe, who were prejudic'd in Favour 
of them; he contented bimſelf with only con- 
futing em, and reducing em tw CentradiCtions ; 
without ever proceeding to the Decifion of rhe 
Queſtion in Debate. He gave out /, that he 
c knew nothing; and had always theſe Words 
c in his Mouth s; that there was but one Thing 
& that he certainly knew, which was, that he 
& knew nothing. He talk'd thus, to con- 
< found the Pride of all thoſe, who boaſted of 
Science, which they had not; and which it 
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* was even impoſhþle for Man to acquire. He 
* did not eſteem that to be Knowledge, which 
* proceeded no farther than Doubts and Con- 
jectures; nor call'd him a clcar-tighted Man, 
* who ſaw no better, nor farther than his ſhort- 
** lighted Neighbours. -- But to infer from hence, 
that he had a Mind to introduce a Spirit of 
** Diffidence in all Sorts of Knowledge; and to 
© pretend, that his ſaying he knew nothing, was 
in effect to ſay; that he knew not that Virtue 
Vas good, that a Man ought to love his Coun- 
* try, or, that he ought to have an Averlion 
* to Vice: This, I ſay, would be to miſtake his 
Meaning very grolly; and to put a very ugly 
Face upon his known Humility. He could 
** not but be well atiur'd, that true Happineſs 
conſiſted in Virtue; for Virtue was his only 
* Aim in all his Actions. He could not but 
** well know, that the Laws ought to be o- 
** bey'd; tor tis plain that he himſelf obſerv'd 
c em: that Arrogance, Hatred, and Ingrati- 
tude ought to be had in Deteſtation; tor he 
did his utmoſt Endeavour to make 'em odi- 
"** ous. And finally, he could not but have 
<* ſtedfaſtly belicy'd there was a God, and that 
he ought to be ador'd; for he never ccas'd. 
talking of his Benefits towards us: and of the 
Duty and Reverence we owe him. 'Therc- 
fore we find! Cicero inſiſting upon it, that 
* Socrates ought to be ſtruck out of the Scep- 
* ticks Liſt; it being very | unreaſonable to 
make that great Man, who had, with ſo much 
* Clearneſs and Perſpicuity, taught Mankind 
= the Rules of Juſtice and Picty; to be the 
Author of this Doctrine of Doubting; which 


= deſtroys all Religion and Virtue whatever.” 


Thus does the French Author, who has given 
us his Life, juſtify him, © * Socrates acknow- 
5 ledg*d one only 8 God; as maniteſtly 
5 F ere by thoſe Diſcourſes of his, Which 
enophon has left us. But it is not true, 
that he rejected the inferiour Deities; and 
that he was for this Reaſon put to Death. 
„ *Tis a vulgar Errour, which Mr. Cudworth 
has very well refuted; tho' maintair'd by ſe- 
* veral of the Fathers. It appears by the Eu- 
* thyphro 


He was born the fourth Year of the ſ:venty ſeventh Olympiad, four hundred and ſixty nine Years before Jeſus Chriſt, and 
died aged ſeventy Years. See his Life, by Mr. Charpentier ; and the Silva Philologicæ of Mr. Le Clerc, publiſhed in 1711, cap. 3. 
Hacier's Preface to M. Antonin. A 3 2.,— and in the Life of Plato, p. 68.— 
. © Socrates mihi videtur, id quod conſtat inter omnes, primus à rebus occultis, & ab ipſa natura involutis, in quibus omnes ante eum 
Philoſophi occupati fuerunt ; avocaviſſe Philoſophiam, & ad vitam communem adduxiſſe; ut de virtutibus & vitiis, om ninoque de bois 
rebus & malis, quereret ; cœleſtia autem vel procul eſſe a noſtra cognitione cenſeret; vel ſi maxim? cognita eſſent, nihil tamen ad bene 
wivendum. Cicer. Academ. Quæſt. 1, 4.— See alſo, Tuſc. Quæſt. 5, c. 4. — & Diog. Laert. Lib. 2, Sect. 21, — & 45, ibique 
Interpr. And p. 101, 102: & p. 120.— Ed. Colon. | 
4 Melz rode Ewnpalyc inryeriuer©r, Glo, x, £7) e ur TEvTuy, Ariſtot. Mag, Moral. Lib. 1, c. 1.— p. 192, B. 
See the reſt of the Paſſage cited above, Sect. 18, Not. (c). . ; | 
dee the Bibl. Grec. of Mr. Fabricius, Lib. 2, Cap. 23, Sect. 30, Tom. 1, p. 825... Obſerve, that when Horace ſays, Rem tibi 
Socraticæ poterunt oftendere charte, Artis Poetic. verſ. 310; he means only the Writings of his Diſciples. 
Charpentier's Life of Socrates, p. 83, & ſeq. Edit. Amſterd, 
" & Rat S pay lm, TAGv avid e £:35var. Diog. Laert. Lib, 2, Sect. 32.— & Fd. Col. p. 109... See thereupon Caſaub. 
& Menag. & Cic. Acad. Quæſt. 1, 4. & Davis, i. 1. As alſo Plato, Apolog. p- 360, E. — Edit. Læmar. & p. 21, D. Serran. 
Quorum e numero [qui negaſſent quidquam ſciri, aut percipi poſſe: ] rollendus eft & Plato, & Socrates - -- de ſe ipſe detrahens 
in diſputatione, plus tribuebat its, quos volebat refellere. Ita cum aliud diceret atque ſentiret, libenter uti ſolitus eſt ea diſumulatione, 
quam Greci Ripuveſan vocant, Acad. Quæſt. Lib. 4, Cap. 5. ; 
Bibl. Choiſie of Mr. Le Clerc, Tom. 3, p.79,— 71,” 72.” 
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hat all the Impiety laid 
« to his Charge was; that he had 7 con- 
« demn'd all the Fables concerning their Gods, 
« jn which wicked and impious Actions were 
« attributed to them; although he had at the 
« {ame Time own'd inferior! Deities; as may 
« he ſeen by ſeveral of his Diſcourſes. === 
« 'The People indeed concluded, that thoſe 
« Fables could not be rejected, without deny- 
« ing, at the ſame Time, the Deity of thoſe, 
« to whom they related; in which they rea- 
« ſon'd better than Socrates : for, in fine, the 
% only Knowledge they had of Jupiter, and 
« the reſt of their Gods, was no other than 
c what they had received by Fable, or oral 
« Tradition; and if that Tradition was to be 
* look'd upon as impious or falſe; then it muſt 
" nccalelly follow, that the whole of what was 
« ſaid, concerning the Gods of Athens, ought to 
“ have been rejected. That there is a Goa, might 
& then as well as now be believed, without admit- 
ce ting thoſe Fables: but how could it have been 
< ever imagined without them, that there was 
a Jupiter, a Saturn? &c. The natural Idea 
of a Deity, which is abſolutely incompatible 
with Vice; made Socrates overlook this Incon- 
ſequency in his Principles. Nothing can be 
finer than what he ſays of divine Providence; 
and his Maxim upon Prayer, is worthy the 
Light of the Goſpel. " When he prayd to the 
Gods, he only asd them in general Terms, that 
they would give him good Things; becauſe they 
knew better than we do, what Things are truly 


Lad 


good; and he ſaid, that they who ask'd- either 


Gold or Silver, or ſovereign er; made as ab- 


ſurd Requeſts, as if they had asd to game, or to 


fight, or defir'd any Thing elſe, that might eaſily 
zurn to their Prejudice. Let us now ſee what 
his Sentiments were concerning the Law of Na- 
ture. There are *, ſaid he, certain Laws which 
are not written; theſe are the Laws which are 
univerſally receiv'd throughout the World : But 
nevertheleſs Men did not make them; for all 
Men could not aſſemble themſelves together in any 
one Place; neither could they all ſpeak the ſame 
Language. They t were therefore made by the 
Gods for in the firſt Place, it is ordain'd for 
all Men to worſhip and adore the Gods, It is alſo 
commanded every where, and to every Man, to 
honour his Father and Mother and that Fa- 
thers aud Mothers ſbould not marry with their 
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Children. No one ever violates with Impunity, 
adds he, any one Law ęſtabliſb d by the Gods. 


Were are Puniſhments which 1n/eparably adhere 


to the Crimes committed againſt theſes Laws, 
which Puniſbmeuts it is impaſſible to eſcape; 
whereas 4 Man may eaſily ward againſt the Se- 
verity of humane Laws, after he has tranſgre(s d 
em; either by concealing, or defending himſelf by 
open Force. === To do good to them, who have done 
good to us, is alſo an univerſal Law. If any 
ſin againſt this Law, they are ſufficiently pu- 
niſh'd for it; ſince their beſt Friends will there- 
upon abandon them: and then they will be oblig'd 
to betake themſelves to thoſe, who have an Aver= 
ſion to them, For are not thoſe, the beſt Friends. 
who do us good Offices, when we make uſe of s 
But if he, who has receiv'd Favours from them, 
proves unthankful, does he not draw * himſelf 
their Hatred by ſuch his Ingratitude ® Aud yet, 
as he finds it to his Advantage to keep himſelf 
in their good Graces, will he not fill continue 
conſtantly to court and ſue to them with the 
2 Application © === When T conſider, that 
each Law carries with it the Puniſhment of him, 
who tranſgreſſes it; I eaſily perceive it to be the 
Work of a Legiſlatour more excellent than Man. 
The Gods never make any Laws which are un- 
Juft : on the contrary, other Legi/latours, beſide the 
ods, can ſcarce make any that are juſt. It may 
eaſily from hence be judg'd, what were the 
Principles of Socrates. Many of the particu- 
lar Conſequences, he drew from them, may be 
ſeen in The Memoirs of Xenophon; who ſeems 
to have mix'd nothing of his own, with the 
Diſcourſes of his Maſter, which he there re- 
ports. This great Philoſopher makes uſe of 
a very poor Argument, to ſhew that Inceft with 
a Father or Mother is contrary to the natural, 
or divine Law: For they, ſays he, who give 
themſelves up to theſe unlawful Embraces, muft 
needs have but very pitiful Children. 
Beſides the Works of Xenophon, we have 
ſtill extant ſome * Dialogues by Eſchines the 
Philoſopher, and a little Piece of another of 
Sxcratess Scholars, call'd Cebes. This laft is 
a moſt ingenious Picture of human Life, where- 
in the Method and Genius of the Maſter may 
be ſeen, as well as in the Dialogues I juſt now 
mention d. All the ſeveral Sects of Philoſo- 
phers, who have appear'd in the World fince 
Socrates , have been deſirous to have him for 
372 their 


4 p. 6, AB, Tom. 1, Ed. Serrani. And p. 49, E,— F. V d. & Edit. Lemar. | 
7 See what Xenophon ſays, in the Beginning of the firſt Book of Memorable Things, p. 7508, — 709. — & ſeq. Ed. Paris, 1625. 
= Xenoph. Apomnem Lib. 1, p. 422, & ſeq. Ed. H. Steph. And cap. 4, Ed. Oxon; And p.47, & ſeq. in Charpentier's Verſion. 


And p 726, E. — & ſeq. Ed. Paris. : 
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Ed. Paris. 
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Ibid. p. 807. — 808, A.— Ed. Paris. 


7 Ti yip A cer dov mafoiev dvOpwor TexvoTo0Baev0r TN ann; ννννοατννε rea Ibid. p. 807, Dow Ed. Paris. 
* Mr, Le Clerc has lately publiſhed them, with his Notes, in 1711. . 
” It was publiſh'd entire, and of a very fine Edition, at Amſterdam, 1689. See the Bibl. Grac. ot Mr. Fabricius, Lib. 2, cap. 23, Sect. 34. 
Cum tamen omnes ſe Philoſo “ Socraticos, & dici vellent, & eſſe arbitrarentur. Cicer. de Oratore, Lib. 3, cap. 16.— £ 
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their Chief; and have endeavourd to bring came out of his School; and we ſhall begin 
their Sentiments and Notions to thoſe of this with him, who was the moſt celebrated, and 
great Man. We ſhall now ſay ſomething of the only one, except Eſchiues, whoſe Writings 
the mot celebrated Founders of Sects, who we have now left. | 


I.. 


LAT O-, as well as Eſehines, © the better that nothing could be certainly known. And it 

* to keep up the Appearance and Air appears, by A beautiful Pailage in his ghd, 
of their Maſter + that grand Reſtorer that this Philoſopher was, as well as his Maſ- 

« of Morality; preferrd that of teaching by ter, in many Things well fix d and determir'd 
Dialogue, toany other Method. For as it is the in his Opinions; and that, © if he ſeems not 
«© moſt diverting, in that it does, as it were, ſet © poſitively to affirm any Thing in his Wri- 
< before the Reader the very Scene of Affairs; © tings, tis becauſe he entirely follows Socra- 
« where he ſees all the Parties concern'd in Ac> © 7es's Manner of Diſputing; and is in every 
tion: ſo it does, I may ſay, better carry on Thing careful to avoid the magiſterial Air 
&© the main Deſign, which is to perſwade and © of the Sophiſts, and Dogmatiſts; who aſſert- 
« inſtruct; for it is more animated, and has ed every Thing in a peremptory Manner; 
& all the Force of a judicial Proceeding, where © taking almoſt always fimple and bare Ap- 
& the Parties on each Side of the Queſtion are © pearances, for indiſputable Truths.“ He ac- 
ce fairly admitted to make their Defence, as ful- cordingly there introduces Socrates ſpeaking in 
& ly as they are either willing, or able to do; this Manner: # 1s it not à moft deplorable Mij- 
G as that the Victory, which the one gains fortune, that though there are Reaſons true, cer- 

e over the other, can be no farther diſputed; tain, and moſt obvious to the Apprehenſion; there 
e at leaſt when the Dialogue is compos'd by ſhould nevertheleſs be found a Set of Men, who, 
« an able Hand; and one who is ſincerely en- after having refus'd to lay hold of them; and 


& paged in the Search after Truth.” This is having been preſent at ſome of thoſe frivolous 
the Sentiment of Mr. Dacier ; who has under- Diſputes, where every Thing appeats, ſometimes 


taken to tranſlate our Philoſopher into the frue, ſometimes falſe; come at length to doubt 
French Tongue. But ſince all Capacities have whether it be ſo or no and inflead of laying the 
not either the Attention, or Penetration requi- Blame of thoſe Doubts on themſelves, or their 
fite to diſcern, amidſt the Jumble of Arguments own Want of Skill and Application, they at laſt 
pro and con, what is the real Opinion of the 7hrow it on the Reaſons themſelves; and then 
Author; Plato, in my Judgment, would have peeviſbly paſs the 10 of their Lives in vilifying 
done well to have modeſtly declar'd himſelf at and ſetting at naught all Reaſon whatever; and 
laſt; and have let the Reader ſeen, what upon 7hereby utterly deprive themſelves of all Truth, and 
the Upſhot appear'd to him the moſt proba- Knowledge. It has been obſery'd, that there 
ble. === Thus the ingenious Dialogiſt of our are four & particular Perſons, in whoſe Mouths 
Days, who has given us the new Dialogues of the Plato generally puts his real Sentiments; vi. 
Dead; never fails to put into the Mouth of the Socrates, Timers, the Athenian Hit, and the 
laſt Interlocutor that ſpeaks, ſuch Sentiments as Stranger of Elea. 
contain the Deſign and Reſult of the whole And tho there are ſome particular Dia- 
Dialogue; the Want of which Precaution has logues !, which treat more exprelly and particu- 
drawn this Reflection upon Plato ; that in larly of Morality, than the reſt; yet that Scjence 
his Books the Reader, who finds nothing there is diffusd * thro all his Works; and whatſo- 
laid down as certain, is always left in Suſpence. ever Subject he is upon, he ſeems to have akvays 
But Cicero, whoſe Reflection this is, does him an Eye to that. His Principles, as far as I have 
ef in another Place ; where he exempts been able to collect em from his Writings, may 
im from the Number of thoſe, who maintain d, be reduc'd to theſe following Heads. 
| The 


* He was born the firſt Year of the eighty eighth Olympiad, four hundred and twenty eight Years before Chriſt. He died 


aged eighty one Years. See Dacier's Life of Plato; who would have done well, in this, as well as the other Works he has pub- 


liſp'd, to have cited the Paſſages of thoſe Authors, from whence he takes his Facts; or at leaſt have referr'd to em exactly. One 
is not oblig'd in ſuch Caſes to take a Man's bare Word. | 

s Dacter, ibid. p. 68, 69.” | 

Cujus [Platonis] is libris nihil adfirmatur, & in utramque partem multa diſſeruntur, de omnibus quaritur, nihil certi dicitur. 
Academ. Quæſt. Lib. 1, cap. 12 

Quorum è numero tollendus eft Plato: quia reliquit perfect ſumam diſciplinam, Peripateticos, & Academices, &c. 1bid, Lib. 4, 
cap. 5. © Dacrer, ubi ſupra, p.74. 75. — - 

Ou, & G, (Z ) tx'pdv Rv E, 7) THO, 2 30 - 354 TwO- anyts; x Be n6y%s x; SuvarY ud avoiirats ine Tur Zum 
g drop. $14 Th Tapaylyvecta ToeSlow? Ayo, Tor; dere Toll NV Ronge dnbforv . Tü d ug. A Eauldu Ti; dir, u THv 
£4919 dre N A Teeviev, 31% T0 dkyerv, doperOr im? 2c A0 af ng Thy ailiav aTwogailo' x 131 TOy Aumdv Bloy wokv Ts 9 
AoiBopay Tg; M518; Ne Thy 3Þ (thus I read, inſtead of 2e, with H. Srejh Jul THc u Te Y E,] gepn best. p. 390, 
C. D. Ed. Læmar. And Tom. 1, p. 90, C, D. Ed. Serrani. Sextus Empiricius ( Piu r. H pot Lib. 1, cip. 33.— p. 45, Bac) 
acknowledges Plato to have had fix d Opinions about ſome certain Things. (Edit. Fabricii, p. 57,— Num. 221, & d.) 

F Kat wept piv T&v av's Sorgviuy anPulve)g dd vc TpodTwv, Eoxpalsg, TIA, T8 Abu, Eivs, 79 EASA Ev. Diog. 
Laert. Lib. 3. Set. 52.— & p.217,— Ed. Col. | | 

> As, for Inſtance, his two Alcibiades, Socrates's Apology, Crito, Phado, Gorgias, Philebus, the ten Books de Repuo, and the 
twelve de Legibus, &c. | | | h | 
# Fleury's Diſcourſe on Plato, p. 252, the Bruſel; Edition, " "of : 
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The End and Aim of all humane Actions is 
me Good; and there is * a ſovereign Good, a 


"Good by way of Excellence; which every Soul 


pants after. © his ſovereign Good muſt needs be 
perfect, ſole ſufficient by itſelf ; and ſuch, that 
whoever comes to know it, cannot but moſh ardent= 
ly ſeek the Poſſeſſion of that alone; without the leaſt 
Concern for auy other Things, but ſuch as are made 
perfect by theſe Goods, which have ſome Relation 
thereto. But this can only be found in * that in- 


finite Being, who is the Parent aud — of 


all other Beings ; who not only gives to? Things 
knowable, whatever they contain of Truth; and to 


intelligent Beings, the Faculty of knowing them. 


but is alſo the Author of their Exiſtence and Es 


| ſence; being himſelf above all Eſſence, both in reſpect 


of Time, and Power. Without the Knowledge r, 
and Poſſeſſion of this Good, all other Things 
are unprofitable. And tho all Men deſire it ”, 
and have ſome Senſe of it; yet do they not 
ſufficiently know what it is: nor can they ar- 
rive at a thorough Knowledge of it, either by 
their own Meditation; or by any certain aad 
invariable Information from others. For which 
Reaſon there are but very few Men, who ar- 
rive at Happineſs in this World; and none 
who can obtain it in Perfection. All the Hap- 
pineſs we can poſſibly attain to here, amounts 
to no more, than the Enjoyment of a Good, 
Which is only the Production of, and Emana= 


— 
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tion from that ſovereign Good ; or bears the near- 
of Reſemblance to it : This Good, which may 
compar'd ro the other, as Light and * Eyeſight 
to the Sun, which may be truly ſaid to reſemble 
the Sun, but not to be the Sun itſelf; this Good, I 
775 is Knowledge and Truth, which · produce 
Holineſs and Juſtice, by which we are, as far 
as tis poſſible, united 1, and made like, to = God: 
and alſo the Love of that ſuperlatively ex- 
cellent Being; from whence reſults a Pleaſure 
that is pure i, virtuous, and without Remor/e. 
If the Soul retires pure, unſullyd by any Conta- 
gion of the Budy; as not having willingly had 
any Commerce with it, but on the contrary, ha- 
ving, as it were, always ſbunmd it, and been 
always recollected within itſelf, by continual Medi- 
tion , that is to ſay, by truly philoſophizing, aud 
Hectually learning how to die; ( for Philoſophy is 
a Preparation for Death e) if the Soul, T ſay, re- 
tires in this Diſpoſition, it goes to à Being like 
itſelf; to a Bzing divine, immortal, and replete 
with Wiſdom; where it lives in the Enjoyment 
of marvellous Felicity; exempt from all its Er- 
rours, Ignorance, and Fears; from all thoſe 
Paſſions, and Afetions, which once tyraunis d 
over it; and from all the other Evils attending 
humane Life and leads a truly celeſtial Life 
with the Gods to all Eternity . So that, be- 
ſides the moſt glorious and moſt certain Rewards, 
that good Men receive in this World e, both from 
| | | Go 
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54 
God, and Man; and the good Things which 
Probity naturally procures for thoſe, who with 
Conftancy adhere thereto * they receive after their 
Deaths too, Rewards both immenſe aud innlume- 
rable. Whereas the Wicked are punith'd, in 
another Life, proportionably to the Crimes 
they have committed in this. Plato ſets forth 
theſe Principles with all the Ornaments of a 
majeſtick Eloquence; but intermix'd with a- 
bundance of abſtracted, and myſterious No- 
tions; to ſay nothing of the Metemp/ycho/is of 
the Souls of wicked Men, with his many o- 
ther Imaginations and Conceits about the State 
of another Life: ſee, for inſtance, what he ſays 
of Love; in the Abridgment, which one of 
his extravagant Admirers „/ has 
his Thoughts on that Subje& : © There is no- 
« thing more natural to Men than Love; they 
c naturally love every Thing that is beautiful: 
c becauſe their Souls are deſcended from the 
« yery Source of Beauty. But every Thing 
« that has any Reſemblance of that primitive 
« Beauty, affects them more or leſs ; accord- 
« ing as the Soul is more or leſs addicted to 
« the Body. They, whoſe Souls are more free 
c and diſengag'd, adore in each beautiful Ob- 
« ject that ſovereign Beauty, of which they 

Have a complete Idea, and for which they 
« were born; and this Adoration produces in 
4 em Temperance, Fortitude, and Wiſdom ; 
« with every other Virtue. But they, who 
are bemir'd and deep ſunk in Matter, no lon- 
« ger retaining any Idea of the ſovereign 

e madly purſue thoſe Beauti ich 
« are imperfe& and tranſitory; and plunge 
« themſelves, without any Confideration into all 
« Sorts of Pollution, and Impurity.“ But what 
is ſtill more to be regretted, Plato ce, even when 
he is handling the great Truths of Religion 
and Morality; interſperſes ſometimes very looſe 
Diſcourſes, upon the moſt ſcandalous Exceſſes 
of Debauchery; or at leaſt very ludicrous Ideas, 
fit only to turn Morality imo Ridicule. In 


| what a pompous Manner, for Example, docs 


he deſcribe ** thoſe Voyages, which the winged 
Souls make in Chariots, on the higheſt Vault of the 
Heavens; where they contemplate Beauty in its 
Eſſence the unhappy Falls they ſometimes have 
from a Place ſo 75 aud ſublime, quite down to 
the Earth; thro the Fault of ſome one of their 
Steeds, that happens to prove „ ee * the 
breaking of their Wings; their Reſidence in the 


Body; how flrangely they are atfeted with the 


Al 44e Ic u wilt Critics ai 4a4ccount 
ſudden View of ſome beautiful Face; which they 


iven us of 


diſcover to be a Copy of that Beauty, which they 
have ſeen in Heaven : their Wings which grow 
warm again, which begin to fledge; and which 
they endeavour to make uſe of, to fly with, to- 
wards the Object of their Love: to conclude, the 
Aw, the Dread, the Terrour, with which they 


are ftruck at the Sight of a Beauty, which they 
| know to be divine; the holy Fury, which tranſ= 
ports them; the longing Defire which they feel, 


to offer Sacrifices to the Object of their Love, as 
a4 4 to . 8 , 4 : 

It muſt however be allowed, that Plato draws 
from his Principles a conſiderable Number of 
excellent Precepts of Morality and Politicks ; 
which are ſometimes too ſufficiently clear'd and 
diſcuſs d: ſo that a Reader of Senſe may very 
much improve himſelf by the reading of his 
Works. There he may find that famous Ar- 
gument, which Mr. Paſcal has in the laft 
Age urg'd with ſo much Strength and Clear- 
nels: For Socrates, after having produc'd the 
Reaſons he had for his Belief of the Immor- 
tality of the Soul; addreſſes himſelf to his 
Friends in the following Manner: If what I 
ſay be found true, tis highly reaſonable and ex- 
pedient firmly to believe it; and even ſbould it 
after my Death prove otherwiſe, and all come to 
nothing, I fball have ſtill reap'd this Advantaze 
from it; that in this Life, I have been leſs ſen- 
ſible of thoſe Evils, that generally accompany 
it, === Unteſs a Man has loft his Senſes, he can-= 
not but be afraid of Death, till he knows, aſſu- 
redly, and is able to demonſtrate, that the Soul 
is immortal. === To tell you now, that all theſe 
Things are in fad preciſely ſuch, as they have 
been repreſented to be; "tis what a Man of ſound 
Senſe will never take upon himſelf to averr, But 
that, what I have told you concerning the State 


and Manſion of departed Souls, is, in all Proba= 


bility, either abſolutely true, as I have related 44; 
or very near the Matter, ſeeing the Soul is, as 
appears, immortal; this is what no Man of ſound 
enge woods ſrruple the venturing rc affirm; and 
he will moſt certainly find his Account in it 
whoe 7 ſpall run the Risk Aud a nobler Few 
ture he cannot make; for tis ſuch a bliſs 
1/Sful 
Hope, that every Soul ought to be A tia. 
tranſported with it, | 
lato teaches 55 that we ought never to 
undertake any 1 without Prayer to God: 
But declares, at the ſame Time, that God“ re- 
jects the Prayers and Sacrifices of thoſe whoſe, 


Souls 


I Dacier's Lie of Plato, p.107,— 108. See Phedtus, Tom. 3, p. 250, & ſeq. Serran. & p. 346, B. — G ſeq. Ed 


Lamar. 
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P. 198. & p.97. — Edit. Lond. 1707. 
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ſelf to be brib'd with Gifts. This Philoſo- 
her “ look'd upon a blind and immoderate 
Selt-love to be the Source of all the Evils of Life; 
and efteem'd the Conqueſt a Man gains * over 
himſelf, to be the greateſt and moſt glorious 
of all Victories. He ſays, that we ſhould be 
always learning to die; and yet“ ſhould 
bear with Life, in Obedience to God; whole 
Will it 1s, that we ſhould not quit it, till we 
have obtained his expreſs Diſcharge. He ſhews 
us,? that we were not born for ourſelves only; but 
alſo for our Country, for our Relations, and 
for the reſt of our Friends : ** that we ought not 
to injure any Man: that we oght not to return 
Evil for Evil; and that tis much better 
to receive, than to do au Injury. He refutes in 
his Republick, in his Laws, in his Gorgias, and 
in many other Places, thoſe falſe Notions of 
Morality and Politicks; which tend to the ut- 
ter Subverſion of the Law of Nature. He ac- 
knowledges * that there is no Law in common 
to Men and Beaſts; and that Man of all Ani- 
mals is the only one, who has any Idea of 
Right; and of the Deity, from whence it 
proceeds. He forbids ** all Copulation con- 
trary to Nature. He gives Rules of Conduct 
for the different States of Life. The Deſcrip- 
tion he gives of a conſummate Virtue, is ſo 
beautiful, and does ſo hit the Character of our 
Saviour, the only Pattern here below of per- 
fect Holineſs; chat many have regarded it as 
a kind of Prophecy in the Mouth of an Hea- 
then. This Philoſopher does, in fact, give us 
the Repreſentation of a Man truly virtuous ; 
who nevertheleſs was to be generally reputed 
a bad Man, altho' in all Things he inflexibly 
adher'd to Juſtice; and was, without being 
diſcourag'd at this unjuſt Cenſure, which all 
the World paſs'd upon him; ſtill to march re- 
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of the Science of MORALITY. 


Souls are impure ; and that he ſuffers not hin- ſolutely on, even to Death, in a ſteady unin- 
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terrupted Courſe of Virtute ; tho publickly 
ſcourg d, put to various Kinds of Torture, kept 
in Irons, his Eyes burnt out, fore'd to eudure all 
Sorts of Miſery ; and in the End cruciſyd. But, 
Plato has, notwithſtanding, here and there ſcat- 
ter d throughout his Works ſeveral Notions, 
which are really exorbitant and beyond Bounds, 
In his Crito, for Example, Socrates maintains, 
that it is unlawful for a Man condemn'd to dic, 
to make his Eſcape, if he can, tho” his Sen 
tence be never ſo unjuſt . Nay, he goes ſo 
far as to ſay, * that if a Criminal is not diſ- 
cover'd, he ought of his own Accord to go 
and offer up himſelf to Puniſhment. What 
he ſays upon © Treaſure-Trove, thews, that he 
did not very well underſtand that Topick. 
He likewiſe gives into the vicious Extreme of 
thoſe, who abſolutely . condemn all lending of 
Money at Intercft. | 
Plato has, in his Political Writings, laid 
down the true Principles of that Science; tho? 
the Conſequences he draws from 'em are not 
always juſt, He makes it a Fundamental, 
That Laws are abſolutely neceſſary for the 
Preſervation of Society; and that without 'em, 
Men would live together no better, than the 
moſt ſavage Beaſts. He defines a Law to be, 
a public Ordinance 444 of the Body of the State, 
the Subjed=Matter of which, is for the Good of 
the Community, He owns the tacit Agree- 
ment there is between every particular Mem- 
ber, and the State; and ſays, that thoſe, who 
refuſe to ſubmit themſelves to the Laws, vio- 
late that Agreement ***; which was mot impos'd 
upon em, either by Force, or Surpriſe, without 
giving them Time to conſider of the Matter ; 
ſince they might have retir'd, had they been diſ= 
ſatisfied with the Laws; or thought the Terms 
they propes'd unjuſt, He ſays, that the Heads, 
and 
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and Governours of a State are no more, than 
iff Minifters of the Laws; that wherever the 
Law bears Sway, and the + %, ee are its 
Slaves; there we ſee e bing Towns, and the 
greateſt Plenty of al 1 good Things, We ex=- 
pee from the Bounty of the Gods: but, on the 
other hand, where the Magiſtrate is Maſter, 
and the Law his Servant and Slave; "there no- 
thing can be expected or hop'd for, but Ruin 
and Deſolation, He maintains, that thoſe 
Laws ##*, which tend only to the particular 
Intereſt: of the Legiſlatour, and not to the 
ublick Good, are not really Laws; but the 
Pictstes of Faction, Tyranny, and Injuſtice. 
In a word, © 'tis his fix d Opinion“, that 
« all Politicks, which tend to make the go- 
“ yerning Part powerful at the Expence of 
&« the Subjects; and which make all the Virtue 
4 of a Sovereign to conſiſt in ſecuring, and 
“ increafing his own Power; leaving Jutice 
Patience, Goodneſs, Fidelity, and Huma- 
« nity, as Virtues fit only for Slaves, to be 
© practis'd by the Subjects are no better 
P * ern 
« than downright Tyranny: and that the 
„End and Deſign of true Politicks, is to 
« make the whole Body of the Subjects live 
& ſociably together, like Brethren, in the hap- 
« pieft Manner poſſible; without Poverty, 
« without Riches; according to the Rules of 
« Juſtice and Sanity,” Plato, having laid 
down theſe general Principles, enters upon 
particular Expedients; of which he gives us 
a conſiderable Number, for the regulating of 
the publick religious Worſhip, the Choice of 
Magiſtrates, Marriages, Divorces, the Edu- 


« ment he is forming, all Manner of Proper- 
«© ty; he ordains Community, not only of 


© Goods, but alſo of Wives and Children. 
© =-- This Community is ſo far from conducing 


to the End its Legiſlatour propoſes; that | 


Hon the contrary it effectually prevents the 
« Attainment of it; and intirely fruſtrates 
« the Deſign of his whole Eſtabliſhment. For 
« inſtead of uniting the Minds of his Sub- 
jects, it ſets em at Variance ; difolving at 
« once all the Relations, and moſt ſacred J ies 
« of Nature; and trampling under Foot all 
„Law, Religion, Honeſty, and Decency. --= 
* Hh, Gag: has ſtrenuouſly oppos'd this Maxim, 
in his ſecond Book of Po/iticks; and Plato 
« himſelf abandons it in his fixth Book of 
« Lawy; where he reſtores to the Marriage 
„State, all that he had before taken from it. 


« Beides this, there is another Defect, con- 


« cerning the Education of Women; whom 
he deſtins to the ſame Employments as the 
« Men; and calls 'em to the Command of 
„Armies, and the Government of Scates.” 
Let us add, that, by his Manner of ſpeaking 


of thoſe, whom the Greeks call'd Barba- 


rians ; he ſeems to have retain'd the falſe 
and preſumptuous Ideas of that Nation; 
who, forgetting the natural Equality of all 
Men ; pretended to have a Right, to treat 
all other Nations, as their Enemies by Na- 
ture, againſt whom they might ſecurely ex- 
erciſe all Manner of Hoſtilities. Another ver 

conſiderable Blemiſh, is his Pretence; that“. 
nothing ought ever to be chang'd in the Religion 
we find eſtabliſb'd; and that but to think of any 


cation of Children, Wills, Guardianſhips, /#ch Thing, was the higheſt Pitch of Extrava- 


War, and Peace; with the other principal 
Affairs of Civil Life. But © there is, in his 
“ Politicks, a very conſiderable Defect ; 
for in order to baniſh, out of the Govern- 


gance and Folly, A Maxim which can have 
no other Effect, but to keep up Superſtition 
and Ignorance in the World; and for ever 
exclude 'T ruth. | Ta 


fff Tg: d' dpyovins Ae, viv drei r Tore v6uos = De Leg. lib. 4, Tom. 2, p.715, C.— Serran. & p. 600. E.— Ed. 
Lude. Ex 5 ev yap av (r dpx6 me 0 A 2 Au- v, Dboptv ops Ty Tuxiry Frolpyv H iv N 38 tv Seerörug rd & 6» wv, 
6 8e X>yovle; Id A T8 16s» c,, x, mav? Fax Dea) πν,!• d Au, yiyvdieva xuHopg. ibid. D, — Serran. & F, kd. Lugd. 
846 Tivlag Zu apt! hut; viv N va FoMielgs, S W285 rqoy» Zo pay tvtkanc TH; TA; Lead TS novs Eribycay' 65 

| ” # 7 rr Fiuaie & Qaow d, AUA Sipſjo be · Ibid. B, Serran, & 


ven Tivav, caoulelag, du & Tonlelug Tere; Qapiv” 
Ed. Luzd D.— 
2 Dacier's Life of Plato, p. 90, — 91. 
77 Thid, p. 92. & /eq. 


4% See Menexenus, Tom. 2, p. 242, D. and the fifth of his Repub. p.470, C, —Serran. & p. 466, C,. — & p, 464, G. 


Ludg 


111 "O32; rieb ee niverv viy Txuv == Ur vouodiry Td chνjẽçl̃alon dr dN wwwyTiov. Leg. lib. 5, p. 738, B. C. 


Serrgn, & p. 60g. B,— Ed. Lugd. See Mr, De Meauæ's Diſcours ſur i Hiſt. Univ. p. 217, Ed, Holl. | 
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N TISTHENES . another Scholar of long Beard, a Cloak, a Staff, and 4 Wallet, 


Socrates, founded the Set of the G- 
nicks; and had, amongſt others, the 
famous Diogenes, for his Scholar. What 


made up the whole of their Attire, Equipage, 
Goods and Chattels. Diogenes, for his Part, 
would have no other Habitationbut a- Tub; his 


an ingenious * modern Writer has ſaid of Wooden Cup too when he came to find he 


Diogenes, may be generally apply'd to the 
Philoſophers gr 9 —. Sec. F That they 
« were of the Number of thoſe extraor- 
« dinary Perſons, who run every Thing in- 
« to Extremes, without excepting even Rea- 
« fon itſelf; and who verify the Maxim, 
« * That there is no great Wit without a Spice 
« Madneſs.” They had learn'd from Socrates, 


that Morality was the moſt uſeful of all the 


Sciences; and what deſerv'd our greateſt Care 
and Application. From this mott true Prin- 
ciple, they abſurdly concluded ; that Logick, 
Nas hiloſophy, Geometry, Muſick, the 
liberal Arts 1 iences; in a word, every 
Thing that did not immediately relate to the 
Science of Morality, was to be deſpis'd *, and 
intirely thrown aſide. The fundamental 
Maxim of their Doctrine“ was, to live in 
Conformity to the Rules of Virtue; which * is 
ſufficrent to make Men happy: But the Conſe- 

uences, they drew from thence, were in ſome 

hings too rigid; and in others too remiſs. 
# The Gods, ſaid they, have nee of nothing; 
this is their proper and natural Condition : Thoſe 
then who fland in need but of a few Things, do 
the moſt reſemble them. To procure to them- 
ſelves then this happy Independancy; and to 
ſhew with what an utter Indiſterency they 
look'd upon Riches, Pleaſures, Honours, and 
the Approbation of Men; they pretended, 
that we ought intirely to renounce all the Con- 
veniences of Life; and voluntarily reduce 
our ſelves to the moſt extreme Poverty * : 
And they accordingly purſud this Maxim 
of theirs in their Manner of living : A 


could drink out of the Hollow of his Hand, was 
thrownaway. ones ſaid *, he had rather loſe 
his Senſes, than be ſenſible of Pleaſure, They 
thought themſelves entitled freely to make 
uſe of any Thing that came in their Way, 
without troubling themſelves whether they had 
the Owners Conſent, or not; which Practice 
of theirs they juſtify'd in this Manner. A 
Things, ſaid they, belong to the Gods : But the 
Sages are Finals to the Gods, and all Things 
are common among Friends: Therefore all Things 
belong to the Sages. They laugh'd at all humane 
Eſtabliſhments », believing th:mſelves bound 
by no other Law, than the Law of Nature; 
of which they had very falſe and imperfe& 
Notions. Upon this Principle Diogenes made 
no Scruple of coining falſe 3 He main 
tain'd that * all Women ought to be in com- 
mon; and that the Laws of Marriage were 
but a vain Subjection. According to the O- 
pinion of theſe ſame Philoſophers, there was 
nothing that a Man ought to be aſham'd of: 
They publickly, and without Reſerve, trod 
under F oot all the Laus of Decency, and Mo- 
deſty. A learned German not long ſince, 
maintain d; That they had never advanc'd this 
Paradox, had it not been to remove fronrthem- 


Yelves the Abuſe of thoſe, who, making the 


Whole of Virtue to conſiſt in external Decen- 
cy, did under this beadtiful Vail conceal the 
moſt enormous Practices. If this be fo, 
„ (ſays an - ingenious Journaliſt in his Re- 


„marks thereupon) their Deſign was good; 


but their Means ftark nought : For, as a 
certain Lady, who did not always fol- 


„ low 


„ Ice Diog. Laert, lib!s, Sect. 1. — G ſequen. And p. 365, 366. Ed. Colon. Allob. 


Mr. Bayle, Diction. Artic. Diogenes. p. 1049.— - 


* Nullum maguum ingenium ſine mixtura dementie fuit. Senec. de Trang. Anim. cap. ult. p. 2 29. Tom. 1, Ed. Gronov. p 
© *ApzoxerSv hurorg (Kuvact:) Thy Ao) may % Tdv Puoredy THToOv TEpiguperv - = = pave 3Þ Wpodi Xe T5 "Hop" x, Sr Twig r Ewnpdrucs 
2 ro ADνjjs A Any ivS;, kvaypkhPe, TEToy Cary Afyew, Act Lyrerv 6, Th Tor fv peydp cert nancy I &yabdy Ts TiTurTa: Hagar 
77 x) 7% Synbrace (ab, para. Trapuara y3v wy u ue *Daduev 5 "AvTubivy; rug owPpovas eu, Iva wh SaxgpiQowro Toi; d- 
Adrpicts, Tepienic 37 x, Tewuerplav, x; Ml, x; T&vTa T& Toulvrta. Digg. Laert. Lib.6, Sect. 103,,” 104 — Et p. 431.432. 


Ed. Colon. 


4 *Apzourt 3* A x, TEAOY eh, Th nat” dperhv tv. Ibid. Sect. 1o4.— _= 

e Aura yp Thy revhv Tv mp; BvSauoviave bid. Sect. 11. & p. 371. Ed. Colon. . 

r £7vai, wydevdg Jerobas mov 3Þ Ogoty. djpuduev, m7 bai Xprtew. Ibid. Sect. 1og.— & Ed. Col. 
p. 433. Socrates had ſaid this before. See Xenoph. Apomn. Lib. 1, circa 3 p. 731, A, Ed. Paris. 


4 See Diog. Laert. ubi ſupra, Sect. 13. — ibique Interpr. Vid. p. 373, 


Colonie Allobr. & p. 378, 379. 


Þ See Remark (G) of Mr. Bay/e's Dictionary, in the Article of Diogenes, p. 1051, Col. 2 | 

See Dieg. Laert. ubi ſupra, Sect. 37.— And p.379,— Ed. Colon. And Senec. Epiſt. go, p. 302.— Ed. Gronov. 

* Mavelyv ud 3 kebelyuv. Diog . Laert. ib. Set. 3. — & p. 366,— Ed. Col. 8 13 LS 

Tes Oer 35) r Qin BI 6 cofe} To75 Sers noah J r Tv Oden. 4, vn pats) Tv cov. Ibid. Sect 37. & Ed. Col. p. 388. 
See alſo Sect. 11,— & SeR.72.— & p. 371; — And p.4to.— Edit. Colon; They excepted not even Things facred. See Sect. 7 3,—, 


& Ed. Colon. p. 411.— 


„Mud rw ToF uur ve, 6 Tor; nar Plow eg. Ibid. Sect. 71. & p.410.— Ed. Col. 


* Torture Fieafye'ro x, Tov Sd, DH, dvr, Ha Tapaxadrluv. 


Ed. Col. 77, 378. 


Ibid. Sect. 7 1 & Ed. Col. p.410.— See Sect. 20.— & 


* Fxcye dd 3) owl e Nat Fery rag yu yer pydiv wpktuy, Ganz Thy Teloavra Th Troy euviivu. Ibid, Sect. 72.— & 


p. 411,— Edit. Colon. 


See Buddei Elem. mw Inſtrument. Hiſt. Philoſoph. Cap. 4, Sect. 3 5. 5 


es of Ful, 1703, p. 95. 


1 Mr. Bernard's Nowve 
Madam De Pilledieu. 


—— 


« jo her own Maxim, has handſomely ex- 
« preſs'd it, 


Ceft un mechant moien denſeigner la Vertu, 
Que de la faire voir par le portrait du Vice. 


It is but a bad Way of teaching Virtue, to il- 


Iuſtrate it hy vicious Images. But let us ſee how 
they argu'd the Matter: » There is not, ſay 
they, any Harm in dining: Therefore there is none 
in dining in the Middle of the Market-Place. 
It is juſt and lawful to careſs one's own Wite :: 
Thereforc'tis juſt and lawful to careſs her before 
all the World. But, as Mr. Bayle has very 
well obſerv'd-*, © this is but the poor Fallacy, 
« a difo ſimpliciter ad dium ſecundum quid. 
„ Tis as if one ſhould fay : It is good to arink 
Vine; therefore it is good to drink it in a 
« Fever, Theſe Men knew not, that many 
Actions are not good but in certain Circum- 
& ſtances; ſo that the Abſence of thoſe Cir- 
“ cumftances may make that a bad Action, 
«& which otherwiſe might have been a very 
good one. To lend a Friend Money to pay 
© his Creditors, is a very laudable Action: 
© But to lend it him, to be drunk, or to game 
* with, is a bad one. Some Actions are eſſen- 
© tially bad, and can never become good, how- 
© ever circumſtantiated; but there are others, 
© which are ſometimes good ; and ſometimes 
* bad, according to the Lime, Place, and other 
* Circumſtances, in which they are perform'd. 
„ The Difficulty then may be reduc'd to 
this ſingle Queſtion : Whether a Man ought 
to be aſbaw'd, to perform conjugal Duty in 
« publick View ©” I am fur 4x to find this 
celebrated Author, whoſe Words J have bor- 
row'd, making the Cynicks to triumph; as if 
Reaſon alone was not ſufficient to demonſtrate, 
that their Impudence is vicious, and contrar 
to the 5 e + wm Law of Nature. 1. 
may be objected, ſays he, to Diogenes, that 
the Senſe + 2 Wk 8 M's þ © Nature, 
is a natural Sentiment; ſo that to be without 
Shame on theſe Occaſions, is to do Violence 
© to Nature itſelf, But, to this he will an- 
“ ſwer; that was this Senſe of Shame a real 
« Dictate of Nature, the other Animals too, 
«< who ſo faithfully follow the Impulſe of Na- 
ture, would ſeek for dark Holes and ſecret 
KReceſſes, to perform this Work of Genera- 
tion in: "The contrary of which is moſt a 
4 parent. At leaſt, this would be univerſally 
true as to Men, that they in ſuch Caſes al- 
« ways ſeek out the darkeſt and moſt obſcure 
© Retreat; which is alſo * falſe, -== It will 
here be reply'd to Diogenes, that it is ſuffi- 
* cient, that all civiliz'd Nations are ſubject to 
this Senſe of Shame.- -= To which he again 
by will make this Return; that the Nations we 
are pleaſed to call barbatous, have much leſs 
5. deviated from the Rules of Nature; than 


An Hiſtorical and Critical Account 


« thoſe, who have, with their refining, and 
“ Subtilty of 'Lhought, ſo vaſtly multiply'd 
the Modes and Forms of Decency and Ci- 
« vility; and in ſhort, ſince the Law of Na- 
& ture is not ſubject to Preſcription, it is both 
« right and lawful, at all Limes, and in all 
« Places to return back to the Obſervation of 
« it; without having any Regard to the arbi- 
« trary Loke of Cuſtoms and Opinions, how- 
« ever, or whereſoever cſtabliſh'd.” Theſe are 
the Reaſons which Mr. Bayle puts into the 
Mouth of Diogenes. I have no Deſign to en- 
gage myſelf in the Diſpute; this being no pro- 
per Place for it. I ſhall content myſelf with 
thewing in a few Words, that all thele puzzling 
Subtilties of Diogenes, are capable of a very 
eaſy and obvious Anſwer. Firſt, he aſſumes 
a falſe Principle; to wit, that the Maxims of 
the Law of Nature are founded on an Inſtinct, 
common to all Animals; every Impulſe where- 
of is irreſiſtible : And yet Mr. Bayle has him- 
ſelf juſtly ſet at nought » thoſe moral Reflec- 
tions, which arc drawn from the Conduct of 
brute Beaſts. Secondly, Neither is it neceſſary, 
that all Men ſhould have innate Ideas of Vir- 
tue; and ftill leſs, that they ſhould univerſally 


follow them in their Conduct. What I have 
already ſaid, is ſufficient, in my Opinion, to 


make Diogenes change his Battery. So that, third- 
ly, I ſhall now grant, as much as he pleaſes, that 
the Senſe of Shame, with regard toActionsin them- 
ſelves lawful or indifferent, is not a natural Sen- 
timent: But I ſhall maintain, that humane Inſtitu- 
tion may have Force enough, to make ſuch kind 
of Actions vicious and criminal; when attended 
with proper Circumſtances. My Reaſon is, be- 
cauſe Men are born to live together in Society, 
and conſequently to be complaiſant one to- 
wards another; not unſeaſonably affecting Sin- 
gularity, but avoiding to give Offence to any 

erſon whatever; as tar as it can be done with- 
out Breach of their Duty, or bringing on them- 
ſelves ſome conſiderable Detriment : in a word, 
to have all the Reſpect imaginable for one ano- 


ther, and more eſpecially with Relation to 


thoſe Things, that are authoriz'd by an eſta- 
bliſh'd Cuſtom. Fourthly, There are three Sorts 
of Modes or Cuſtoms, in the Practice of which, 
Civility and Decency are madeto conſiſt; Some, 
which are Corn, troubleſome, and without 
any Foundation: Others, which are but little 
or not at all inconyenient ; and which may be 
diſpens'd with, as well as the former; without 
giving Offence or Scandal to any one; or occa- 
ſion to fear any ill Conſequence thereupon : 
And laftly ſuch, the Violation whereof is liable 
to very great Inconveniences, and, on this Ac- 
count, have the Character of Impudence af- 
fix d to the Contempt of em. I conceive, that 
no Man can be oblig'd to ſubje himſelf to the 


firſt Sort, any farther than his own Intereſt, 


or Condition of Lite do neceſſarily require 58 


3 ” 4 N Fir > 5 >» f 305 n ' 4 , ; . g by p | ? 
2 Eibe. 3 Tavr% xo To Wie, Y T% HAινſkhp - x, 7% *APpodiry;* roth rug Tg Nod ræ Ag, EI Td hntgdly privy l dromov 
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. Colon. 


See Auguſt. de Civ. Dei, Lib. 14, Cap. 20,— & L. Viv. i. l. 


f Dia, HH. & Crit. in the Article of Hipparchia, Wife of Crates, a Cynick Philoſopher, Remark (P), p. 1564, ET 
___ * Several Nations in India do the contrary, See alſo Sext, Empiric. Pyrrhon. hypor. Lib. 3, Cap. 24, P. 152, A.— Ed. Steph. 
p. 177. Ed. Fabric. And la Mothe le Vayer, Dial. D*Oraſias Tubero, p. 156. | , 

7 See the Tranſlation of Pufend. de Fur. Gent. & Nat. by Mr. Barbeyrac, lib. 2, cap. 3, Sect. 2, Note 7. 
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As to the ſecond Sort, I do not ſee why a wiſe 
Man ſhould here refuſe to conform; ſince it will 
coſt him ſo little Pains or Trouble to comply: 
why, for Inſtance, ſhould a Man obſtinately in- 
ſiſt upon dining in the Streets, when he can, 
with as much or more Eaſe and Conveniency, 
dine in his own Houſe ? However I ſhall grant 
Diogenes, if he pleaſe, that in violating this 
Sort of Cuſtoms, 4 Man at moſt incurs but the 
Cenſure of Clowniſbneſs;, and Want of common 
Complaiſance to an eftabliſh'd Cuſtom. But, tor 
the laſt Sort, there's none but a nick, that is 
to ſay, a Man accuſtom'd tr treat all the World 
with Contempt, and to take the Liberty of do- 
ing every Thing he pleaſes, on an ill-grounded 
Pretence of reſtoring the Law of Nature; who 
can, out of mere Humour, and without any 
Neceſlity, trample upon and deſpiſe em. Thus 
we ought, without Diſpute, to make uſe of 
ſome certain Terms, rather than others, tho 
in the main both ſignify the ſame Thing. The 
Words * Adultery, Inceſt, abominable din, are 
not infamous; althd they repreſent very infa 
mous Actions becauſe they repreſent them no 
otherwiſe, than as cover'd with a Vail of Hor- 
rour ; which makes us conſider them only as 
Crimes; ſo that theſe Words ſignify rather the 
Crime of thoſe Actious, than the Afions them= 


ſelves: Whereas there are certain Words, which, 


without giving any Horrour at all, expreſs them 
rather as pleaſing and agreeable, than criminal 
and with the Addition too of à certain Air of 
Impudence and Effrontery. Theſe are the Words, 
which wwe call infamous and ſhameful; becauſe of 
thoſe acceſſory Ideas which the Mind, by the 


Means of humane Inftitution, and common U- 
ſage, joins to the principal Ideas of the Thi ug 
themſelves. The ſame may be ſaid with reſpect 
to certain Turns, which ſerve modeſtly to expreſs 
ſuch Actions, as common Decency would have 
hid from publick View, on Account of the ma- 
ny Inconveniences which would otherwiſe en- 
ſue; not that they have in em any Tan of the 
COD of humane Nature; as the . | 
whoſe Words J have juſt before cited, pretends. 

For in Reality, theſe 22 are, for this ſingle Rea- 
ſon, counted _ and virtuous; becauſe they do 
not ſimply expreſs the Things themſelves ; but the 
Diſpoſition alſo of him who thus ſpeaksof em; aud 
who by his Modeſty and Reſerveaneſs ſhews an Lu- 
eaſmeſs at the Sight of em; and an Endeavour to 
conceal them, as muchas may be, both from himſelf 


and others. Whereas they, who mention them in an- 


other Manner; plainly fhew, that they are pleas d 
and diverted with the View of ſuch Objects; and 
ſuch Pleaſure being infamous, tis no Wonder 
that the Words too, which imprint ſuch Ideas on 
the Mind, ſhould be thought contrary to grue 
Modeſty, and ftriet Virtue. Much more then 
ought this to take place, in regard to Actions 
themſelves; bur there is no Need at preſent to 
enlarge on a Thing ſo evident and clear: Nor 
is there, in my Opinion, the leaſt Occaſion here 
for Revelation; and I could wiſh with all 
my Heart, that there was nothing more than 
theſe, and ſuch- like, Objections of the Cynicks, 
to be produc'd, to ſhew the Scantineſs of our 
Knowledge. I am perſuaded, that humane 
Reaſon, would not, were that the Caſe, be much 
mortity'd at it. 


28 / 
4 Art of Thinking, 1, Part. Cap. 14, p.137,— 138. & p. 121,— 122. — Ed. Amſterd, 


SECT. 


MONG thoſe Diſciples of Socrates, 
A who were the Founders of new Sects, 
we have alſo Ari/tippus; Chief of the 
Cyrenaicks. He had the Charader of 1 
able Deboſbee, a polite Libertine; and a Man of 
Addreſs, who knew the World, and perſecily uus 
derſtood how to carry himſelf. = == Altho' the Cy- 
renaicks were for gratifying Nature, in every 
Thing ſhe could deſire, they did not however 22 
ſume to themſelves the Impudence of the Cynicks. 
They entirely rejected the Law of Nature * ; 
and according to them, Civil Laws and Cuſ- 
tom, were the only Foundation of Juſtice and 
Honeſty. They plac'd their ſupreme Good in 
Pleaſure *, from what Cauſe ſoever it proceeded; 
not excepting even that, which was procur'd by 


XXIII. 
the moſt infamous Actions. They abſtain'd from 
their Pleaſures, no farther than was neceſſary, 
either to the avoiding Pain and Trouble; or to 
the keeping up ſuch © an Independency in 
themſelves, as might hinder em from falling 
under a flaviſh Subjection, to any one Thing 
whatever; ſo that being ty'd to no one particu- 
lar Pleaſure, on might, with the greater Free- 
dom and Indifferency, experience all Manner 
of Enjoyments. By this we may ſee, that Vir- 
tue had no Place in their Syſtem of Merality ; 
any farther than ſhe was thought requiſite, to- 
wards the procuring for *em, that groſs and 
brutiſh Pleaſure, which was the only Object of 
their Enquiry, This Se& was divided into ſe- 
veral ſmall Branches; one of which / made 


open 


* Di&. of Mr.Bayle, Art. Heracleotes, Rem. (F), p.1558, Col. 2.— See alſo Diog. Laert. lib. 2, Sect. 65, 66. & ſeq. & p. 132. 


& /eq. Ed. Col. 


b MyStv Ts eva Quoc: Zlucuov, I nandu, N roNpdus RAAR viuw x; 


?bez, ibid. Sect. 93. — & p. 149,— Ed. Col. 


HNO (xiv Tor Thv TS cwuaTrOr e e Part -- = elvai BY hyaliv, ug 47d rd koxy woldrav yam at Ibid. Sect. $87," 


88.— & p. 145,— 146.— Ed. Col. 


Nunc in Ariſtippi furtim pracepta relabor ; Et mihi res, non me rebus, ſubmittere conor. Horat. Lib. 1, Ep. 1, 18, 19. There 
has been ſome Diſpute about the Meaning of this laſt Verſe, occaſion'd by the new Explication of Mr. Cofte, in his Edition of 


Tarteron's Rorace. See Nouvelles de la Repub. des Lettres, 1710. 


The Theodorians, fo call'd from Thecdo rus their Head, ſurnam'd the Atheiſt. See Diog. Laert. Sea. 86. — lib. 2. & p. 144 — 
145.— & p. 152. — I know not how Rapin (in his Compariſon of Plato and Ariſtotle, Tom. 1, of his Oeuvres dwerſes, p. 367+ 


Ed. Aunſterd.) comes to put Hegeſias and 


eodorus among the Stoicks. This Anachroniſm is very conſiderable. 
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2 An Hiſtorical and Critical Account 


open Profeſſion of downright Atheiſm ; and in eloquent, and pathetick Deſcriptions of the 
conſequence thereof maintain'd, that a Sage Mileries of humane Life; that ſeveral of his 
might ſteal,” commit Adulteries, aud Satrileges, Auditors, upon hearing theſe Lectures, went 
whenever be had convenient Opportunities ſo to home and diſpatch'd themſelves; ſo that Pro- 
ao; thoſe Things being evil only, fard they, in lom, King of Egypt, where he taught, was 
the Opinion of the Vulgar; which was invented forc'd to prohibit him from touching any more 
to keep Fools in Awe. Hegeſias, Chief of that upon that Subject. | 
Branch, which bears his Name 2; made ſuch F 


F Rathew Te, u, unf UHE, Y Tepoovayou C rd dd! Iv Kya wv yp , rETEWV hoypdv QUott TH; zr GuloTg dE ated 
pivacs I ovyneilar Evena TH; r hPpSvov cvvokfs. Ibid. Sect. 99.” & p.153,— Ed. Col. 3 ; . 
4 For this Reaſon he was ſurnam'd 8 Heer, . See Diog, Laert. ubi ſupra, Set. 86. — & Ed. Col. p. 144, 145.— 
Cicer. Tuſc. Quzſt. lib. 1, cap. 34. & Val. Maxim. lib. 8, cap. 9. I know not on what Grounds Mr. Buddeus, to juſtify the 
Cyrenaicks, as to the Opinions they are charg d with, fays, (in his Abridgment of his Hiſtory of Philoſophy, Inſtit. Phil. Electic. 


Tom. r, c. 4, Sect. 13.) that Hegejoas wrote very elegantly about the Immortality of the Saul, and its Happineſs after Death. The 
f thi 


Authors I cite, ſay nothing is; Cicero mentions him, where he is proving Death to be no Evil, in caſe the Soul does not 
ſurvive; becauſe tis then deliver d from the Miſeries of Life. Mr. Darier is guilty of the fame Fault, in his Argument to Plato's 


Phedo, Tom. 2, p.150.— Ed. Par, 


SECT. XXIV. 


" ARISTOTLE *, the moſt celebrated of roughly perſuaded of it. F the Gods, ſays 

| all Plato's Scholars, founded the Se& of he, at all concern themſelves with human Af= 
the Peripateticks. He was the firſt of the fairs, as tis probable they may; tis juſt aud 
antient Philoſophers, who gave us a methodical reaſonable to believe, that they are pleas'd with 
Syſtem of Morality ; at leaſt of thoſe, whoſe that in Man, which is the beſt, and the moſt 
_ Writings we have left. Father Rapin?*, ground- ike to themſelves; (and ſuch is the Underſftand- 
ing himſelf upon « a Paſſage of Cicero; inſiſts, ing) That they reward them, who love and 
that the Morality of Ariſtotle, has the ſame cultivate this Part of themſelves, as taking 
Foundations, the ſame Principles, and the ſame care of that, which is dear to the Gods and 
OEconomy, with that of Plato; and that, if the moreover, as leading good aud honeft Lives. This 
latter is le /imple, and has more of Splendour Philoſopher © makes frequent Mention of a 
and Ornament 4; the other will be found to be © * Plurality of Gods; and when he talks of 
more TN and better connected. But I know . Demons, which he does more ſparingly ; he 
not how to reconcile this, with what he him- © ſpeaks of em as intelligent Beings, united 
ſelf owns, in another Place; where he ſays e, © to the Stars. However, he acknowledges, 
That Ariſtotle's Morality is too humane, and too © as well as Plato, his Maſter; but one only 
much conſind within the Bounds 4 this Life; © Principle, which he calls the Humovable 
that be ſcarce propoſes any other Happineſs to © Spirit, which moves all Things. In his Syſ- 
Man, than that of civil Life: Whereas the © tem of Divinity, there are four principal 
Morality of Plato, is more uchle and ſublime; © Articles: The rt is, that, tho every Thing 
4 Preparative to a Life more pure and per- © is not eternal, yet ſomething there muſt be 
fe. And indeed, Religion has no Share in © that is incorruptible: otherwiſe all Things 
the Syſtem of Ariſtotle 7. Befides that *tis not © might return to their primitive N othing. 
yet a ſettled Point , whether he believ'd the“ The ſecond is, that the Deity is an immate- 
Re of the Soul; he makes no Men- © rial Subſtance. The third, that his Under- 
tion of Providence but by the By; and in ſuch © ftanding comprehends in| itſelf every Thing 


a Manner too, as ſhews him not to be tho- © that is intelligible, The fourth, that God be- 
: | : | | 00 


4 He was born in the firſt Year of the ninety ninth Olympiad, 3 84 Years before Jeſus Chriſt ; and died aged ſixty three Years. 

Tom. 2, de ſes Oeuvres diverſes, &c. And in his Reflex. ſur la Morale, Art. 4, p. 390. Ed. de Holl. | 

© Idem fons erat utriſque, [Peripateticis, & Veteri Academiæ, ] & eadem rerum expetendarum, fugiendarumque partitto.- - Com- 
munis hac ratio, & utriſque hic bonorum finis videbatuy. - - Om nis illa antiqua Philoſophia ſenſit in una virtute eſſe paſitam beatam 
vitam. Acad. Quæſt. Lib. 1, Cap. 4. & 6. Beſides, that Cicero there ſpeaks rather of the Scholars of Plato, than of Plato him- 
ſelf. What he ſays may be true in ſome Senſe, and yet the Principles of Plato be very different from Ariſtorle's ; as the Cale ap- 
pears to be in my Abridgment of em. 7 
2 Tom. 2, p. 342. e Ibid: p. 346. -Y 

V Ariſtotle was the leaſt of any made-uſe of by the Greek Fathers. They found, that he ſpoke ſlightly of Providence, and of the Na- 
ture of the Soul; that his Logick was too intricate, and his Morality too humane: For this is the Fudgment St. Gregory of Naz ianze 
makes of him, (Orat. 33, p. 535, D.) Fleury, des Etudes, &c. p.18. Ed. Bruſſels. See allo the Abridgment of the Hiſtory of Phi- 
toſophy, by Mr. Buddeus, Cap. 4. Sect. 33. | | 

E See Bayle's Dict. p. 351. Col.1,— Rem. (O), Artic. Ariſtot. in c. 11, lib. 1, of his Ethicks to Nicomachus, towards the End, 
p. 17, B. Edit. Paris. Ariſtotle ſays; that tis a Problematical Queſtion, Whether the Dead can partake of any good Good or Evil! 
To Z:aroperodai rep? rg veupyrbrac, L Y tyabs xowwygnv, N TaEv kT ive, Ariſtor. Tom. 3, p. 17, B. Ed. Pari. 2 

Ei y&p rig Sht;:) f. r Evipwmivey ö Oed yu lan domep Soner, » Zin Rv Yuaoyov N Te dune 16 del v, 76 cvyyevegdhry 
178 7 8 av Za & vg x; 188 &yanovia; page gro 9 rd g, dvlevrorty” bg TE Olawv 4ulotg £TLEASHEVEG” x; boi; TeX; uaat; Mpir- 
Tovra;. Ethic. Nicom. lib. 10, c.g, p. 185, C.” Ed, Duval. This Paſſage is ill tranſlated in Le Clerc's Bibl. Choiſ. Tom. 1, p. 129.— 
but T did the Juſtice to charge the Fault on Mr. Cudworth, who cited not the Place where it was to be found; and belides, has 
omitted a material Word of the Original, See Bibl. Choiſ. Tom. ꝙ, p. 395.— 

Extract from Mr. Cxdworth, in Bibl. Choiſ. Tom. 3, p.73,— 74. | | 

# Tov 82 Oc &oupaly dx pe, nabk Y 6 AT -- x, eat Gnivylov d] Diog. Laert. lib. 5, SeR.32.— & Ed. Colon. 


” 


p- 32 1. — Pavepdv, 674 &3uvalo 7) Tparoy 1v3v; N dnivgTov Tau T6 uf Necho. ddp GU EH anept;. Ariſtot. Phyſ. Auſcult. lib. 8, 


in fine, Tom. 1, p.609, B. 


ing 


F the Science of MoRALtty. 


« being *immoveable, all his Action is included 
« yithin his own Eſſence, (or is the ſame with 
« it.) - So the Religion of Ariſtotle, may be re- 
« qduc'dtotheſetwo Heads: That there isa Deity, 
« which includes all Nature; and that there are 
« heſides inferiour Gods. As for all the reit, he 
“ look d upon it as fabulous, and the additional 
« Inventions of Men; fram'd and eftabliſh'd up- 
« on politick Views. He: introduces Na- 
“ture, acting as an Inſtrument of the ſupreme 


« Cauſe; not as a Machine ſet a-going by the 


« neceflary Effect of Mechaniſm; but as car- 
crying on certain * Ends, tho' to her un- 
« known.” In his Erhbicks, this Philoſopher 
explains well enough the Principles of humane 
Actions; treats too of the particular Vir- 
tues, in a Manner much more diſtinct, ex- 
tenfive, and methodical ; than his Maſter had 
done. But not enough to make us ſay, with 
one of his extravagant Admirers; that it is 
the moſt exact, regular, aud compleat Syſtem of 
Morality in the World. The je uit too, whoſe 
Words theſe are, does himſelf confeſs elſe- 
where , that there is ſomething of Order want- 
ing in Ariſtotle's Ethicks; as well as in his Lo- 
gick. The Reader will be able to form ſome 
judgment thereupon, by the ſhort Analyſis, 
which I am now going to give him of that 
_ Treatiſe of Morality, which paſſes for Ariſtotle's 
Maſterpiece; I mean that which he has enti- 
tled, by the Name of his Son, Nicomachus. 
After the Introduction, where our Philoſopher 
ſays, amongft other Things; that the So- 
vereign Good, which is the ultimate Scope of 
” Morality, and of all humane Actions; is no 
other than Beatitude,or Felicity: he ſhews, that 
this ſovereign Good does not conſiſt * either in 
Pleaſures, or Honours, or Riches, or even in 
Virtue ; or in · that Idea of Good, of which his 
Maſter Plato ſpeaks; and which the Scholar 
ſeems not rightly to have underſtood. The 


Beatitude then in Queſtion, according to his 


Definition is *; the Action of the rational Soul, 
performd according to the moſt excellent and 
moſt accompliſti d Virtue, in a perfect Life; that 
is to ſay, throughout the Courſe of a long Life: 

For, adds he, as one Swallow, or one Day, 
makes no Summer; ſo neither will one Day, or a 
2 Space of Time ſuffice, to make a Man happy. 

e then gots on to explain this Definition in 


® See Cudworth himſelf, Intel. Syſt. p.417.— 


61 


a very verboſe and confus d Manner; and after 
ſome incident Queſtions, begins to » treat of 
Virtue in general; which he thus defines; A 
laudable Habit, which perfets both the Subject 
in which it reſides, and its proper Action, or 
Buſineſs, He f divides it into intellectual, 
and moral Virtue: The intellectual, which re- 


ſides in the Underſtanding; and the moral, 


which has its Seat in the rational Appetite, or 


Will. The firſt * is acquird and corroboratcd 


chiefly by Study; ſo that it requires both Time 
and Experience: The other is produc'd by 


Cuſtom, or Practice; from whence it has its 
Name. Here, according to Order, our Au- 


thor ſhould have enter'd upon his particular 


Account of intellectual Virtue; which, as Ari/- 
totle himſelf owns, is the ** principal Source 


of all moral Virtue : This TOON however 


has thought fit to begin with the latter. After 


having prov'd, that it is neither a Paſſion, 
nor a Faculty of the Soul; he defines it to be : 
an Habit of Afing with Choice; which con- 


fifts in a certain Mediocrity with regard to us, 


termin d by Reaſon, according to the Fudg- 
ment of a prudent Man. So that, according 


to him, what conſtitutes the Eſſence of moral 


Virtue, is a Medium equally diftant from two op- 
poſite Vices; whereof the ons errs through Ex- 


ceſs; and the other through Deficiency, And 


this as well with Regard to the Actious; as 
Paſſions. Let us ſto 

which is the Baſis off Ariſtotle's Syſtem, in his 
Explication of the Virtues. © It is certain, 
there are ſome Virtues, whoſe Office it is 
to moderate the Paſſions: but this (as Gro- 
„ tits obſerves) ariſes not from any eſſential 


« 'Property belonging to all Sorts of Virtues; 


“but tis becauſe right Reaſon, whoſe Max- 
« ims Virtue conſtantly purſnes; teaches us, 
« that there are ſome 
« diocrity ought to be obſerv'd ; whilſt in o- 
« thers, it encourages us to puſh forward to 
ce the utmoſt of our Ability. e cannot wor- 
6 ſhip God too much; PA 
« fiſts not in exceeding the juſt Bounds of di- 
« vine Pong but in the perverſe Man- 
„ner of Worthipping. A Man cannot have 
« too carneſt a Defire for cternal Happineſs ; 
© nor too great an Apprehenſion of eternal. 
« Mifery; or exceed to a Fault in his Averfion 
00 to 


7 See his Metaphyſicks, Lib. 14, cap. 6, 7, 8... See particularly Tom. 4, p. 483; B. 


7 Bibl. Choiſie, Tom. 1, p.132.— 
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78» Odvepov. Phy. Auſcult. Lib. 2, c. 8, in fine. Tom. 1, p.477, C— 


* Rapm, Tom. 2, p. 390. Tom. 1, p.36r. 

t Lib. 1. cap. 2,” Tom. 3, p. 3, E. 2 

” Toatluey. For as he always has in View Man, as a Member 
of which Politicks, properly ſo call d, is but one Part: 

7 Thid. Cap. 3. per totum. Cap. 4» forum. 


of Civil Society; ſo he underſtands by Polizicks, Morality in general; 


* Td avbpwrivov ayaldv, vx; ( Aeg zv pia yivelai, xa &perhv ©: 33 AAN de aps lad, E Thv apignv =; TEASITETYY" is 
Tz 2% Bl TA - wit yup Kentuv Lap 8, role, 833 lc Huipa Ur S BTEfardpioy x) 2u3$&azovi wit nafipa, 832 Ay x. c. 6.— 


Tom. 3. p. 10, B,.z Ed. Paris. 


cp. 7. — G ſeq. CA rg BY 


tot. & ſeq. 


* Tüv Kenn 33 Ta; sratve rg, dp rg Au. ibid. in fine, p. 20, D.__ Nicz deri, of Þ 8 27H» &v16 Ts 65 1755 Arore ker, » 


7d Too dd 65 & Lib. 2, c. 5, init. p. 27, A.— 


+ Asα⁰, ND dbrüv, TH; wiv d,, HG da Hd. Lib. 1, c. 13, in fine, p. 20, C.— 
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192; Tepiylverai* Bev N TEvona Toxyre, Mupdy Taperrnatvoy 420 TS zg. Lib. a, c. 1, init. p. 20, "£ TEM 
9 o wvent TVOr did - - - dvev vg », Inzvolag, - == tu Eu i Tpoxipeats, Lib. 6, c. 2,—p. 93, 4. 


S Thowpiorm; 33(4ax4,) Gpekis 
Lib. 2, Cap. 4, per tot. 
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4 De Fure Belli ac Pacis Prolegom. Sect. 45, 
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a little at this Principle, 


- 


hings wherein a Me- 


or Superſtition con- 


j 


© of Exceſs and Deficiency ; 


* Sources of all 
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to Sin . One cannot, ſays a more mo- 
« dern Author 77, love his Country too well; 
« tho, to ſave that, he loſeth his Lite. A Man 
« may be 4 e e unto Death; ſo 
« that it is not the Mediocrity of Reſolution, 
« which makes the Virtue; nor the Extremity 
« which makes the Vice; but the one being 
« with, the other without, Reaſon, Saving a 
« Man's ſelf, or ſuffering, if with Reaſon, is 
« Virtue; If without it, is either Softneſs; or 
« Obſtinacy. *Tis true, Virtue ſtands, for the 


« moſt Part, between two Vices ; yet is it here- 


« by no more defin'd, than an honeſt Man, by 
« living between two Thieves. Therefore the 
Nature of Virtue is better expreſs d by Pro- 
« portion; as it alſo is, elſewhere, by Ariſtotle 
“ himſelf, For they are both of them found- 
« ed in Truth. And as in Proportion, there 
« is the Equality of a double Ratio; ſo allo 
“ in Virtue, v/z. between the Acts, and the 
« Objects of the Mind. For as Perception is 


« to the End; ſo is Reſolution to the Means. 


« This Proportion is ſeen, even in penal J 
„ zice; whoſe Acts ought to be * +96 6g 
« to the Crimes punith'd. - gt We need on- 
« ly, (as Grotius again obſerves, whoſe Diſ- 
« courle I have a little interrupted,) we need 
« only conſider what Ariſtotle ſays, with re- 
« ſpc& to Jaſlice; and the Falſity of his Prin- 
< ciple of Mediocrity, ſo univerſally taken, 
will be apparent. For not being able to find, 
“in the Paſſions, and their ſubſequent Actions, 
&« a Pair of Vices in the two oppolite Extremes 

— was forc'd to 
« ſeek for both in the very Things themſelves; 


< about which Juſtice is converſant. Which is 
 « ifting the Genus; a Fallacy which Ari/- 


&« totle juſtly cenſures in others. Beſides, tho 
in ſome Circumſtances, where a Man, either 
« with regard to himſelf, or thoſe who depend 
4 upon him, is oblig'd to make the moſt of what 
4“ belongs to him; it may indeed be a Fault 
to take leſs than his Due: Vet there can be 
nothing in it contrary to Juſtice, properly ſo 
© call'd; for that calls only in the not inva- 
« ding the Property of another. Much ſuch 
« another Miſtake as this, is his denying, that 
« Adultery and Murder, when the mere Et- 
« fects of Luſt and Anger; are, properly 
* erke Acts of Injuſtice. And yet no- 

thing is more certain, than that the very Eſ- 
* ſence of Injuſtice conſiſts in violating the 
„Rights of another. Nor is it of any Mo- 


ment upon what Motive this is done; whe- 


Ather out of Avarice, Senſuality, ſudden Paſ- 
© fion, miſtaken Pity, or Ambition; the uſual 

Mabner of Injuſtice. 
< *tis the proper Buſineſs of Juſtice, to arm it- 


ee See Aul. Gell, Lib.4, cap. , at the End. And La#ant. Inft. divin. Lib. 6, Gap. 16, Num. 7, Ed. Cellar. 


I Grew, Coſmolog. Sacr. Lib. 2, c. 7, Sect. 21, 22, 23, p. 73. See Mr. Le Clerc's Bibl. Choif, Tom. 3, p- 
g Grotius ubi ſupra, Sect. 44. Gronovins has in his Notes undertaken to refute this Criticiſm of his Autho 


Nay, 


* 


4 ſelf againſt all the Charms, and Efforts of the 
Paſſions; in order to 88 6 thoſe Breaches 
4 they would otherwiſe make in the Laws, 
'« which are to ſupport human Society. And 
again, tis“ in Conſequence of this falſe Prin- 
„ ciple, that he found himſelf oblig'd to make 


« Liberality and Frugality to be but one ſingle 


« Virtue; whereas they are in Fact two ditic- 
« rent Virtues: that he oppoſes two Extremes 
to Truth, which are not cqually contrary to 
« it; that is to ſay, Boaſting, and falſe Mede/- 
« ty: and at length is reduc'd to the Neceſſity 
< of impoſing the Name of Vice upon Things, 
« which either have no Exiſtence at all; or 
« have nothing in em, that is any way vi- 
« cjious; ſuch as the Contempt of Pleaſure and 
« Preterment ; and Inſenſibility of the Paſſion of 
« Anger.” Let us now return to the Analyſis, 


we have undertaken, of his Syſtem of Morality. 


In explaining the diſtinguiſhing Character 
of the Habit, or Diſpoſition, belonging to mo- 
ral Virtue; I mean the Property of a#ing 
with Choice and Deliberation ; AriAotle # takes 
Occaſion to treat of voluntary and involuntary 
Ads in general; and what he ſays on that 
Head, is for the moſt Part well enough digeſt- 
ed. He after that enters upon a particular 
Account of the moral Virtues; and begins with 


Fortitude, which he defines to be: * Medio- 


criry between Fear and Boldneſs, but chiefly in 
regard to the firſt of theſe two Extremes : So 
that, according to him, # Man of Courage, is 
properly one, who is not afraid to expoſe hint 
ſelf to an honourable Death; or to any of the 
Dangers that lead to it. He had before, in 


the general Enumeration of all theſe Virtues 


he ſpecifies in, oppos'd to this Virtue, on the 
one. hand, Stupidity, or the Security of thoſe, 


who are apprehenſrve of nothing; a Diſpoſition, 
ſays he, which has no 


roper Appcllation ; 
and Audacity or Foolhardineſs : And, on the 
other hand, Timerouſne/s or Cowardice, Here 
he warns *, againſt the confounding true For- 
titude, not only with the ſenſeleſs Fury of 


"thoſe, who kill themſelves to be deliver'd from 


Poverty, or ſome Miſery, which they are not 
able to bear; and which rather deſerves the 
Name of Weakneſs and ſhameful Cowardice ; 


but alſo with five other Things, which ſeem 


to have ſome Reſemblance with this Virtue. 
Such is, Firſt, Civil Valour, or that of Sub- 
jects; who expoſe. themſelves to Danger in 
Ver of the Honours and Rewards promis'd 
by the Laws: or to ayoid the Penaltics they 
threaten. Secondly, The forc'd Bravery of Sol. 
diers, and all ſuch as are compelled to meet 
Blows and Dangers, at the Command of ſu 

riour Officers; who threaten to puniſh them if 
5 | | they 


326,— 327. 
r, upon the Notions 


of Ariſtotle. But it we examine well what he ſays we ſhall only find, that he is one of thoſe, who are reſolv'd, coſt what it wil, 
to defend every Thing the Antients fay ; and ſuppoſing him in the right in ſome Things, yet Ariſtotle bas at leaſt given juſt Cauſe 
for this Cririciſm, by needleſly expreſſing himſelf in a Marner ſo obſcure and confus d. b 


2 Ibid. Se. 43.— Lib. 3. cap. 1, & ſeq. 
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ey diſobey their Orders. Thirdly, The Heat 
3 15 which, by a ſudden Motion and 
mpulſe, common both to Man and Beaſt, 
uthes on the offended Perſon to make an Afſ- 
alt upon. thoſe, from whom he has receivd 
Blows, or any other Injury. Fourthly, the Pre- 
ſumption of re, who confide in their own 
Strength ; which they have often made Proof 
of with Succeſs. Fifthly, The Security of thoſe, 
who fear nothing, becauſe they know no Dau- 
ger. | 
a Temperance is, according to Ariſtotle“; a 
Mediocrity in reſpe# of the ſenſual Pleaſures 
of Taſte and Feeling; and in ſome meaſure, in 
reſpect. of Grief too in as much as the tempe- 
rate Man grieves not to ſee himſelf depriv'd of 
Pleaſures; whereas it cauſes great Trouble and 
Vexation to the Intemperate. He owns that 
an utter Inſenſibility as to Pleaſure, which he 
makes one of the oppoſite Extremes of 'Tem- 
perance; is a“ Thing ſcarce ever knows in fat 
as being contrary to the very Frame, and Conſti 
tution of humane Nature. There are two Vir- 
tues which concern the Uſe of worldly Goods 
or Riches; that is to ſay, “ of Money; and 
whatever elſe is capable of being prizd by 
Money. The firſt, which he calls Liberality, 
has for its Object moderate Wealth; and it 
conſifts in prejerving a juſt Medium , as to gi- 
ving or receiving; but more eſpecially as to gi- 
wing. The Vices oppoſite to it, are Ava- 
rice, and Prodigality. The other Virtue, which 
he calls Magnificence, regulates the Uſe of 
great Riches; but it conſiſts only in giving, 
or expending. Its vicious Extremes, are, on 
the one hand, a /ordid Parſimony; and on 
the other, a ridiculous and miſtaken Profuſe= 
Heſs. : 
Ariflotle then particularizes a Couple of Vir- 
tues; which concern the juſt Medium to be ob- 
ſerv'd, with relation to Honours; the one 1s 
=» Magnanimity, or Greatneſs of Soul; which 
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camſiſts in believing ourſelves worthy of great Hr 
nours; and in purſiung em, when we really 
deſerve em. He oppoſes to this Virtue, on 
the one hand, an aybounded Ambition, or Vain- 
gloriouſneſs; which makes us believe ourſelves 
worthy ot, and aſpire to, great Honours, al- 
though we do not in any wiſe deſerve them : 
On the other hand, a Meanne/5. of Soul; that 
hinders us'trom knowing our own Merit; and 
makes us deprive ourſelves, either wholly, 
or in Part, of thoſe Honours, whether great 
or ſmall, of which we are worthy. Thus 
this Philoſopher makes that Diſpoſition of 
Mind a Vice, which is, if not the ſame with 
Chriſtian r at leaſt a Thing in itſelf 
very innocent. He goes ſtill farther; and 
maintains, that this Indiiterence for Ho- 
nours, which he imagines to be more com- 
mon, than exceſſive Ambition; is alſo worſe, 
and more oppoſite to Magnanimity. The o- 
ther Virtue, which has for its Object ſmall 
Preferments or Honours; has * no fix d Appel- 
lation. | | 
He afterwards treats of the Virtue, that pre- 
ſerves a juſt Medium, with reſpe& to Auger; 
vig. * Manſuetude or Mildueſs; which conſiſts 
in being never angry, but where there is fi- 
cient Cauſe; aud with ſuch only as deſerve it; 
aud in a Degree too proportionable to the Nature 
of the Fact; on proper Occaſions only; and no 
longer than is reaſonable. The vicious Extremes 
are, on the one hand, unrea/onable Tranſport 9 
Palſiou; on the other, an Indolence, that takes 
every Thing without the leaft Reſentment. So 
that, according to our Philoſopher ***, the 
Contempt of pics is a Vice; and Re- 
venge a Virtue: The firſt, the Property of a 
ſervile Spirit; the other, that of a noble and 
generous Soul, There are three Virtues, 
which take Place in Converſation, or in the 
common Buſineſs of Life. The firſt, which 
may be call'd ability, or a reafonable Com- 
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** Ka? Tov upd d In Thv &v3plav I7iÞipgew f x, &t Gg, beh. ibid. p. 48, E.— I find by the Extract in the Bibl, 
Choif. Tom. 3. p. 334,— that Mr. Grew, reading Ariſtotle too haſtily, charges him with a Contradiction; from which *tis no 
difficult Matter to cl:ar the Philoſopher. 1 Houbt not but he had in View this Chapter, tho? he cites the Tenth, where is nothing 
to his Purpoſe, either in mine, or any of the former Editions. It appears by the Extract here given, that Ariſtotle is far from pre- 
tending, that Courage belongs to the Faculties, deſtitute of Reaſon. Neither is the other Paſſage more exactly cited: For Ariſtorle 
does not ſpeak of Courage in particular, but of Virtue in general: H 33 &pery T4; T5xm1; drpitegipa x dpelvay ig. Lib. 2, c. 1 
p.27, E Virtue is more exact, and more excellent than all Sorts of Arts. 
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* Ibid. See the Greek Summary of cap. 9, and p.67, D,— E. 
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Jaiſance iii; keeps the Mean between Flatte- 
ich oicionſly ſeeks to pleaſe every Bo- 
dy, in all Things, and without Reſerve; and 
the Roughneſs, or ill Nature of thoſe, who are 
always carping at, and deſpiſing others; and 
who care not whom they ſhock or offend. 
The Second, is Candour or Sincerity, in 
Things indifferent; that is to ſay, ſuch, where 
an undiſguis'd Openneſs is not enjoin d by the 
Laws of Fidelity or Juſtice. Ariſtotle oppoſes 
to this Virtue, on the one hand, /en/ele/s, and 


ill-erounded Boaſting; and on the other, falſe 


Modeſty; by which we pretend an Unwilling- 
neſs to own, or do endeavour to extenuate 
thoſe good Qualities, which we are really poſ- 
ſeſsd of. The third, and laſt of theſe Vir- 
tues; is an an eaſy and agreeable Humour 
in Company, and Meetings for Mirth and Di- 
verſion. To which are oppos'd, the Puf- 
foonry of falſe Wits, and the ſower Humour 
of ſuch, as are ſcandaliz' d at the molt harm- 
leſs Pleaſantry; and take | gy at the moſt in- 
offenfive Raillery. As for Juſtice, which 
is the Subject Matter of one intire Book of 
Ariſtotie's Morals; Mr. Pufendorf having gi- 
ven us a Summary of our 
Notions thereupon ; I ſhall forbear ſaying any 
Thing here upon that Head. But I muſt not 
forget to T1 ae that he diſtinguiſhes Law, 
the exact Obſervation whereof, is what con- 

itutes alice; as the Violation of it, on the 
contrary, does Injuſtice;) into Law properly 
' and ſimply ſo call; and Law that is only 
ſuch by Analogy, or Parity of Reaſon /,: 
The firft, which he calls Civil Law; is that 
which takes place amongſt a Number of tree 


Perſons, who are Members of one and the . 


ſame Community; in which they live upon a 
Foot of Equality, either abſolutely ſo call'd ; 
or ſuch, according to a juſt Rule of Propor- 
tion. The other, which he calls the OEcono- 
mical or Domeſtick Law; is the Power a Ma- 
ſter of a Family has over his Children, or his 
Slaves; and in ſome Meaſure over his Wife: 
For, ſays Ariſtotle, this Law is not the ſame 
with the Civil Law; becauſe the Maſtef of a 
Family cannot #5* do any Injuſtice, properly 
ſo call d; to thoſe who have their whole Depen- 
dance on him. Our Philoſopher divides his Ci- 
vil Law, into the Law of Nature; and poſitive 
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hiloſopher's 


An Hiſtorical and Critical Account 


Lam ii. The Natural Law, is that, which is every 


where equally in Force; and depends not on the 


particular Conftitutions of each State. The Poſitive, 
is that, which extends only to Things indiffe= 
rent; and ſuch as each Perſon might, be- 


fore any Eftabliſbment concerning them, have re- 


gulated as he himſelf ſhould think ſit; but which, 
after ſuch Eſtabliſbnient, do no longer remain in- 
afferent. Ariſtotle hereupon ſtarts the Objec- 
tion, w_—_ made by thoſe, who inſiſt, that 
there is no ſuch Thing as a real Law of Na- 
ture; becauſe, ſay they, if there was, it would 
be immutable ; as we ſee Fire has in all Coun- 
tries the ſame natural Quality of burning. To 
which our Philoſopher makes this Anſwer 7; 
that perhaps amongſt the Gods the Law of Na- 
ture may be abſolucely invariable : But that it 
is otherwiſe among Men; in reference to whom, 
as there are ſome Things in the Law of Na- 
ture, which do not; ſo there are others, 
which do admit of ſome Alteration. In or- 
der to diſtinguiſh the laſt Sort from Laws pure- 
ly poſitive; Ariftotle, by way of Illuſtration, 
produces the following Inſtances. *Tis natu- 
rally, ſays he, that we uſe the Right Hand 
better than the Left, But for Laws founded 
upon Compact, and the Good of particular 

mmunities ; tis with them, juſt as tis with 
the Meaſures for Corn and Wine; which are 
found to be larger or ſmaller, according to the 
diflerent Places, and Intereſts of thoſe, who 
trade in ſuch Commodities. Thus the Forms of 
Government, in different Countries, diiter from 
each other; though at the ſame Time there 
is but one of em, which is conformable to 
Nature; and that is, the Form, which beſt 
ſerves to promote the Good of every Civil 
Community. In ſhort, this Chapter alone is 
ſufficient, to ſhew, that Arifort/e's Morality 
runs wholly upon the Duties of a Subject; 
and that it does not take in the Duties of 
Man in general, conſider d as ſuch. * Nor is 
there one fingle Word to be found concerning 


the Law of Nature, as it takes place among 
the Subjects of different States; or ſuch as are 


not Members of any Civil Community: And, 
by his Silence at leaſt, this Philoſopher ſeems 
to favour that inhumane Opinion of the Greeks, 
with reſpect to thoſe, they were pleas'd to call 
Barbarians, But he ſeems plainly enough to 

| | declare 
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declare 4, in his Politics; all thoſe Nations, refers, on the one hand, Contineney and 


e th that have not enter d into I reaties of Alliance, Patience; on the other, Incontineucy, and 222 
/itive, to be in a State of War with one another. Jmpatience. On this Occafion he enters upon 
die- And if we may take Plutarchis Word Þþ for it, the Subject of Pleaſure, and Pain; which 
„ be- he adviſed Alexander to behave himſelf as a are the two grand 9 of the Whole Move- 
de re- legal Prince towards the Greeks 3 and as a de- ment of the Soul. From thence he paſſes on 
ohich, ſpotick Maſter towards the Barbarians; to to ee 3 Which is, ſays he, either 4 
in in- regard the former, as his Friends, and Domeſ- Virtue , or a Concomitant of Virtues and is 
Jbjec= ticks; but to treat the latter as ſo many Beats beſides, à very neceſſary Ingredient to the Hap- 
that or Vegetables. Ariſtotle after this paſſes on to pineſs of Life. He defines it , à mutual 
Na- intellectual Virtue, whoſe Function has for its Benevolence, whereby Perſons deſire the Pro- 
would Object 4 Truth - he divides it into five Kinds; ſperity and Happineſs of each other; and on all 
Coun- to wit, Science, Art, Prudence, Intelligence, and Occaſous give reciprocal Demonſtrations t here- 
. To Wiſdom. By Science, he underſtands““ demonſtra- of. It is founded, continues he, either 
er ; tive Knowledge; that is to ſay, a diſtinct Per- upon Profir, or Pleaſure, or Virtue: but tis 
f Na- ception of neceſſary Conſequences, flowing the laſt only that forms ſolid and perfect 
hat it from Principles certainly true; or from Truths Friendſhip, which is only to be met with a- 
whom, eternally ſuch. Art, is an habitual Know- mong good and virtuous Men; while Intereſt 
Na- ledge of the Rules, which right Reaſon pre- and Pleaſure can at beſt but produce ſome ſlight 
others, ſeribes, for the performing of E. Operation; Sort of Union amongſt the Bad and Vicious. 
In or- or for the accompliſhing any Work, which Ariſtotle divides Friendſbip, as to its Sub- 
s pure- the Agent was at Liberty to do, or leave jects, into that which is hetween Equals, and 
ration, undone. Prudence, is the Habit of diſcerning that which ſub/ifts between thoſe, whoſe Condi- 
natu- hat is, or is not conducive towards the 71092 is unequal, or, where there is ſome ſort 
Hand governing ourſelves according to right Rea- of Superiority in the one over the other; as, 
zunded ſon, in all the Affairs of Life. Intelligence“, between a Father, and a Son; the Aged, and 
-ticular is the Knowledge of thoſe firſt Principles, the Joung; a Man and his Wife ; a Sovereign, 
is with which want not Demonſtration z becauſe they and his oubjefs, &c. He then proceeds to 
ich are are ſelf-evident. Miſaom tit, which is com- the Reſolution of divers Queſtions relating 
to the unded of Intelligence, and Science; conſiſts to Friendjhip; and | j pane Rules for the 
„ who in the Knowledge of the Principles and De- better Cultivation and Improvement of it. 
orms of monſtrations of thoſe Things, which are moſt In the tenth and laſt Book, he returns 
er from excellent. I might here make ſeveral Obſerva- to his Subject of Pieaſure and Pain; which 
e there tions on theſe Diviſions; and the Method, in he handles a little more at large, than he had 
able to which Ariftotle explains thoſe Virtues, which done before. He concludes with that of Bea- 
ch beſt he treats of under diſtin Heads. But this 7/tude; which he divides into Contemplative, 
y Civil will require a larger Diſcourſe; they who will * and Practical. The latter, which he 
alone is give themſelves the Trouble to examine into makes to conſiſt in the Exerciſe of thoſe moral 
lorality the Matter, will eaſily diſcover the Defects of Virtues, he had been treating of; is, in his 
zubject; this Work. The Author proceeds to treat, Opinion, leſs excellent than the other: which 
utiès of 74 in a more particular Manner, of the Cha- he grounds, amongſt other Reaſons, upon 
Nor is raCtcriſticks, and ſeveral Functions of Prudence, this; that + Contemplation, as it is accom- 
cerning Atter which he ſpeaks of thoſe moral Habits, anied with a purer, and more ſolid Pleaſure; 
among which are imperfect; that is, of Diſpoſitions ſo has it but little Need of the borrow'd Aid 
1 as are 1 towards Virtue, or Vice: and to theſe he of external Things; which are much more 
: And, | | | requiſite 
er ſeems 7 | : 5 . 
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requiſite for the obtaining the other ſort of 
Beatitude: and for that the Practice of moral 
Virtues *, does not at all comport with the 
Condition of the Gods; who yet enjoy per- 
fect Felicity. e © 

This is the Summary of his ten Books of 
Ethicks to Nicomachus. Ariſtotle does little 


more than repeat, and extend the ſame Prin- 


ciples, in his two Books of grand Morals 
and in his ſeven Books addreſs d to Eudemius. 
His Politicks are founded upon very near the 
ſame Principles with thoſe of Plato; but ap- 
parently more ample, methodical, accurate, 
and, in general, better proportion'd and adapt- 
ed to the Conſtitution of humane Affairs: 
Not that they are compleat neither; for theſe 
too have their Defects. There are ſeveral 
Matters handled in a very ſuperficial and con- 

fus'd Manner. 'This Philoſopher, as well as his 
Mafter, ſeems to have had too much in View, 
the Greciay Forms of Government. Nor 
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An Hiſtorical and Critical Account 


does he ſeem to have juſt Ideas of the natural 
rp of Mankind; and by ſome of his 
' Exprefſions, he gives Occafion to believe, 
that he thought ſome Men to be by Nature 
deſign'd for Slaves. He * is againſt bringing 
up Children that happen to be born with 
any bodily Infirmity ; and thinks, ſhould the 
Laws forbid the expoſing Infants; Women 
ſhould be made to miſcarry, when they find 
themſelves with Child, after having had a cer- 
tain Number of Children, anſwerable to what 
the Intereſt of the State requires; for, adds he, 
when we ſay that ſuch a Thing is lawful, or 
unlawful, it ought to be underſtood with re- 
ſpect to Beings, that have Life and Senſe. 

hus this vaſt Genius of Nature, this Phi- 
loſopher, for whom ſuch Numbers have ſo 
great a Veneration; proves to be groſly ignorant 
of, and without any Scruple treads under Foot, 
one of the moſt evident Principles of the Law 
of Nature. 
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Conſequence, ſpeaking of Pyrrho, a Contempo- 
rary of Arceſilas; and whoſe Scepticiſm, at the 
Bottom, was the ſame with the © Iucompreben ſi- 
bility of the new Academicks. Carneades 7 found- 
ed the Third Academy; “ which , in Reality, 
„did not at all differ from the Second For, 
« bating a few Softnings, which ſerv'd only to 
« amuſe; he was, in the main, as zealous a 
„Defender of Incertainty, as Arce/ilas him- 
© ſelf: He pretended to diſcover it, even in 
c the moſt evident Notions; inſomuch, as 5 
< that we find him muſtering up all his Subtil- 
ties againſt this Maxim: That Things equal 
„“ to, or the ſame with any one third Thing; are 
« equal to, or the ſame with one another. = === 
He retain d, in the main, the whole Doc- 
« trine of Arce/ilas But thro Policy, and to 
“ difarm his Adverſaries of their mott plauſible 

„ LOoces 


| RCESILAS *, one of the Succeflbrs of 
| Plato, founded a new Sect, call'd the Se- 
cond, or Middle Academy, to diſtinguiſh 

it from that of Plato. His Doctrine conſiſted 
in making a Doubt of every Thing; in ar- 
ing both for, and againſt all Miner of 
e ibs without ever coming to any Deter- 
mination; and in maintaining, that there was 
no one Thing whatever that could bc certainly 
known, or comprehended. So that, this Sort of 
Philoſophy apparently tends, to the utter Subver- 
ſion of all the Precepts of Morality: For, ho- 
ever affirms, that there is nothing certain, and 
that all Things are incomprehenſible; does at the 
ſame Time declare it to be uncertain, whether 
there be any ſuch Things as Virtue and Vice. 
Cicero, who was an Academick, but a moderate 
one; has acknowledg'd the Juſtneſs of this 


He flouriſh'd about the hundred and twentieth Olympiad, three hundred Years before Feſus Chrit See Diog. Laert. Lib. 4, 


Num. 28. & jeq. particularly p. 284, Ed. Colon. Allob. | 
Arceſilas negabat eſſe quidquam, quod ſeiri poſſet ; ne illud quidem ipſum, quod Socrates ſibi reliquiſſet. Sic omnia latere cenſe- 
bat in occulto, neque eſſe quidquam, quod cerni, aut intelligi poſſit : quibus de cauſis nibil oportere neque profiter!, neque adfirmare quem- 


quam, neque adſen{ione approbare. Cic. Academ. Quaſt. Lib. 1, cap. 12. — 


© Mr. Bayle's Di&. in the Text, and Remark (K,) p. 307. — & col. 2.— 

4 Ariſtonis, Pyrrhonis, Herilli, jampridem exploſa ſententia eſt: qui tamen haberent jus ſuum diſputandi de officio, ſi rerum aliquen 
delectum reliquiſſent, ut ad officii inventionem aditus eſſet. De Offic. Lib. 1, cap. 2.— See alſo the fame Argument made uſe of 
againſt the Academicks, Acad. Quaſt. Lib. 4, c.8.” | | 

2 Andau bia See the Article of Pyrrho, Rem. (A,) in Mr. Bayle's Dict. p. 2429, col. 2,... & 2430, Col. 1.— 

 F This Philoſopher was of Cyrene; he came to Rome in the Year 599, from the Building of that City; a hundred and fifty 
Years before Feſus Chriſt. See Petav. D. Temp. Tom. 2, 354. See Diog. Laert. Lib. 4, Sect. 62, — & ſeq. And Ed. Colon. p. 296.— 
& Cicer. Academ. Quaſt. Lib. 4, cap. 45 — Et Bayle Dict. p. 810, 811,” Artic. Carneade, the whole Article and Notes, & 


p.812,— & 813, Col. 1.” 

& Mr. Bayle's Dict. See the Rem. (A.) & (B.) Artic. Carneade. . 

> Ibid. Rem. (C,) p.811, col.2.— See Galen, in Lib. de optimo dicendi genere, printed at the End of the Pyrrbon. Hypot. of 
Sext. Empiric. Ed. H. Steph. Ann. 1562, p. 220, 221, Et p.499, D.— Ed. Genev. 1621, 


# Ibid. p. 811, Col. 1. 
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« 'Topicks for Declamation, and Raillery ; he 
« admitted ſuch a Degree of Probability, as 
“ might ſerve to determine a prudent Man, 
« which Side of the Queſtion to take, in all 
« ſuch Matters as concern d the Actions of 
« Civil Life. He plainly ſaw, that without 
« this, he could never anſwer the moſt odious 
« Objections; nor clear his Principles from the 
« ſcandalous Charge, of bringing Men to a 
« moſt ſhameful State of Inaction, and Quie- 


4 tiſm. All Things conſider'd, it amounts to 


« the ſame Thing, to ſay, That there is not 
« any ſuch Thing as Truth; or, That there is, 
« but that we have no Rule to diſtinguiſh it from 
« Falſbood.” Thus it is that Mr. Bayle is 
pleas'd to expreſs himſelf. I ſhall not give 


W myſelf the Trouble to examine; whether there 


ever has in Fact been ſuch a Perſon in the 
World, as one ſeriouſly perſuaded, that it is 
impoſſible for a Man certainly to diſtinguiſh, 
for Inſtance, whether he be aſleep, or awake; 
or to diſcern a real Difference between Madneſs 
and ſound Senſe; or to be politively aſſur'd, 
that there is a Sun, Moon, Earth, Men, and 
Animals; that the Whole 1s greater than any 
of its Parts: And whether we may not ſay, 
with the Author of the Art of Thinking *; that 
the Pyrrhonifts are a S2# of Liars, But one 
Thing there is, which to me appears inconte/ta- 
ble; v13. that this Spirit of univerſal Scepticiſm, 
utterly deftroys, and overturns the very Foun- 
dations of all Religion, and Morality. Nor 
do I know any Books more dangerous, for 
Men to read, who have not accuſtom'd them- 
ſelves to an accurate Way of Thinking, and 
diſcerning between Truth and Falſhood; than 
thoſe, whoſe Authors make it their whole Buſi- 
neſs, to accumulate Difficulties againſt the moſt 
evident Truths; without ever reſolving them, 
or preventing the fatal Impreſſions thereof, 
by a clear and rational Account, of what oy 
and ought to be held as certain, notwithſtand- 
ing ſuch Difficulties; which, however conſide- 
rable, yet can no way leſſen, or hinder the Co- 
gency of ſuch direct Proots, as are really con- 
vineing. Tis true, the auticut Scepricks * aid 
not indeed deny, but that a Man ought to con- 
form to the Cuſtoms of his Country, to praiſe 
the Duties of Morality; and in all ſuch Caſes 
to be determin'd upon probable Grounds; with- 
out inſting upon, or expectiug, abſolute Certain= 
ty. But then, as Mr. Bayle himſelf owns, 


* 
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hey, did, under Pretence of only oppoſing the 
Reaſons which the Dogmatiſis urg d for the Ex- 
iftence of\a Deity; in Efed, undermine the Docs 
trine itſelf. Their Way was, Jirſt to premiſe 5 
that as for themselves, they pretended not to be 
Jingular iu any Thing, but that following the 
common Courſe of Life, they, without being ad- 
didted to any particular Se#, held that there 
were Gods, worſhipp'd em, and aſoribd to em a 
Providence; but for the raſh Reaſonings of the 
Dogmatifts about theſe Matters, *twas what 
they could not ſubmit to: Wherenpon they produc'd 
their Objections; which were uſually ſuch, as 
aid, by diſproving a divine Providence, at the 
Same Time deſtroy the Exiſtence of a Deity, As 
to Morality, there is no doubt to be made, but 
Pyrrho +» taught, © that the Honeſt y and Tur- 
© pitude, Juſtice and Injuſtice of humane Ac- 
tions, were intirely dependent upon humane 
* Laws, and Cuſtom” Carneudes,; after ha- 
ving one Day made an admirable Harangue in 
Praiſe of Juſtice; did the very next thew, that 
it was only a mere empty x Ain oppoling 1t 
at the fame Time more ftrenuouſly, than he 
had before defended it. I hus however excel- 
lent, thoſe + Maxims of Morality, which the 
Academick and Pyrrhoniſt give out for Pre- 
oo may be 1n themſelves; yet in their 
Mouths, they can amount to no more, than 
empty Sounds, unprofitable Rules, Propoſitions 
advanc'd without any Foundation, and in flat 
Contradiction to their own proper Principles; 
this too, notwithſtanding their Conduct and 
Demeanour be otherwiſe never ſo regular, and 
umblameable. According to Cærucades, the 
chief End, or ſupreme Good, of Man, conſiſt- 
ed in the Enjoyment of, what he call'd *, the 
natural Principles; that is to ſay, in ſatisfying 
the Deſires of Nature; without giving one's 
{elf any Trouble or Concern about Honour and 
Virtue. The Pyrrhonifts propos'd to them- 
ſelves, by Means of their - Su/pen/ion of As 
ent-; to keep the Mind in ſuch a State of 
Tranquillity, as ſhould effectually prevent their 
recolnng auy Uncaſineſs, on account of eſta- 
bliſh'd Opinions; and likewiſe in ſuch a State 
of abſolute Indifferency for all Manner of 
Things, as ſhould keep them from ſetting their 
earts too much upon any one Obje& ; or 
troubling themſelves too much about any Cons 
tingencics whatſoever. | 


* The firſt Diſcourſe, p.6.— See alſo the ſixth Chapter of Part 4, p. 419, Cc. Ed. Ame. 1685. 


© Mr. Bayle Dict. Art. Pyrrhe, Rem. (B,) p. 2430, Col. 1,— 
* See Diog. Laert. lib 9, Se&. 108; — 


” 


7 Bayle, Dict. Art. Pyrrho, in the Text, p-. 243 3.— 


Mr. Bayle's. Dict. Artic. Ruin, Rem. (C,) p. 2625, Col. 2.— 


o Sextus Empiric. Pyr hon. Eypot. Lib. 3, cap. 1, — Init. & Ed. Fabric. p. 128.— 


t O vg E Pa,. e xandv, Are Gαã N, & Te Finaov, Te dB. x; bing 37} ThvIuvs h S Tj An, v II, Lbet 
U ene &vbpwroug odr ew. Diog. Laert. lib. 9, Se&,61,— Et Ed. Col. p.669.— : : , 
” Laftait, ſlit. Divin, Lib. g, cap. 14, n. 3. 4. See the Subſtance of his Reaſons againſt Virtue, reported, and confuted by 


Mr. Pufend. Lib. 2, cap. 3. 10 11.” | 
* See Cicer, de Finib. Lib. 2, cap 18,— 


* Carneadi, frui principits naturalibus, eſſet extre mum. Ibid. cap. 11, in fine. See Mr. Bayle's Di&. p: 814, col. 2, & $15] 


col. 1. : Exo. 


* See Diog. Laert. Lib. , Seck. 6, 62,” 108.— Et Ed. Col. p. 672, 674. 699: Stobe Serm. 118, & 120, p. 601. 


60g,__ Sext, Empiric, Pyrrhon. Hy potheſ. Lib. 1, cap. 12 & Edit, Fabrice p. 8.— 
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PICURUS*, Cotemporary of Arce/ilas, 

and chief of the Sect that bears his own 
Name; admitted thoſe two Principles of 
the anticat Atheiſts: © That there is no other 
« Sutftance beſides © Body; and, that Body hath 
« nothing elſe belonging to it but Magnitude, 
Figure, Site, and Motion, without 2ualities === 
« However he profeſs'd the Belief of a vaſt 
Number of Gods. He plac'd them in cer- 
tain Spaces which he called * Intermundane; 
which he belicv'd to be void, and to lie be- 
tween the ſeveral Worlds, of which, ac- 
cording to him, the Univerſe was made up. 
He held -, that the Sovereign Felicity of the 
Gods, conſiſted in having nothing to do; 
and in being free from all Manner of Care.-- 
And tho' they did not, in his Opinion, any 
way intermeddle in the Concerns of Man- 
kind; and tho Men had nothing either to 
hope or fear from them; yet, ſaid he, they 
ought to have ſome Worſhip paid em, on 
Account of the Excellency of their £ Na- 
ture, and Felicity. There needs not much 
Penetration to diſcern, that all this Divinity 
of Epicurus was but mere Chimera; ſince 
'twas directly contrary to the Principles he 
himſelf had laid down; by which he ac- 
knowledg'd no other Beings, but ſuch as were 
made of Atoms; and conſequently corrup- 
tible. But Gods he gave out there were *; 
out of pure Policy, and to avoid the Odium 
which an avow'd and open Atheiſm would 
otherwiſe have drawn upon him. For which 
Reaſon Po/idonius, the Stoick, ſaid ', that 
Epicurus believ'd no Gods at all; and that 
it was to avoid Odium, that he #* what he 
« did of the immortal Gods, === He introduces, 


cc 


© He was born in the third Vear of the hundred and ninth Olympiad, three hundred and forty two Years before Feſus Christ, 
and died aged ſeventy two Years, See Du Rondel, de vita & moribus Epicuri. g 
Extract from Mr. Cudworth, in the Bibl. Choiſie, Torn. 2, p. 14. — & ſeq. See Cudw. p. 59, 60, — Ge. 

Col. p. 732. & Lucret. Lib. 1. Verſ. 430, & ſeq. 


See Diog. Laert. Lib. 10, Sect. 39, 40. Et Ed. 
4 Diog. Laert. ibid. Sect. 44. Et Ed. Col. p. 7 35.— 


e Intermundia. See Cicer. de Nat, Deor. Lib. i, cap. B. & Dav. i. l. & Lucret. Lib. 5, verſ. 147. & ſeq. & Lib. 3, verſ. 18, 
& ſeq: In the firſt Book of Cicero, of the Nature of the Gods, cap. 2 : {ae ec. this ridiculous Notion of Epicurus's Gods is 


turn'd into Ridicule. 


Azul Cicer. de Nat. Deor. Lib. 1, cap, 44. ſive ultim. 


In the Extract of the Bibl. Choiſ. Tom. 1, p. 17, — theſe Words are aſcrib'd to Poſſabnius; but they are Cicero's, Lib. 2, de Divi- 
ner. Cap.17 : — Deos enim ipſos jocandi cauſa induxit Epicurus perlucidos, & perflabiles, & habitantes, tanquam inter duos lucos, ſer 


inter duos mundos, propter metum ruinarum. 


De vita Epicuri, lib. 4, cap. 1, & ſeq. Mr. St. Evremond, who is not ſuſpected to bear any ill Will towards Epicurus 4 
of this Matter, in his Eſſay upon the Morality of Epicurus; (before the fifth Volume of his Miſcellanies, 
ere you may ſee too his Opinion about Epicurus's Pleaſures. "4 
* Docuit enim nos idem, qui caters, Epicurus] natur effectum eſſe mundum; nihil opus fue fabrica; - - - qued - - que madmodum 
natura efficere ſme aliqua mente poſſit, non videtis. — Velleins apud Cicer. de Nat. Deor. li 
eſfectum eſſe cœlum, atque terram, nulla cogente natura, ſed concurſu quodam fortuito. ibid. cap. 24.— 

The Words of Mr. Le Clerc. in his Bibl. Univ. Tom. 10, p. 53 1.— | 

„Mr. Bayle's Dict. in the Text of Article, Epicure, p. 1133. 


more ſincerely and Juſlly 
Ed. Amſterd. 1706.) w 


? Ibid. Rem. (G.) p. 1133, Col.2,— 


See Anguſtin. de Civ. Dei. Lib. 19, cap. 1. Tom. 5, col. 1137, C. & e. Here Mr. Baylecautions us not to believe what ſo many 
Opinions about the Nature of the Sovereign Good, Tis only a 


tell us, viz. that, according to Varro, there were 288 different 
Piece of Pleaſantry of that learned Roman. 


An Hiſtorical and Critical Account 1 


Principles; Epicurus has nevertheleſs given us 


Nos autem beatam vitam in animi ſeturitate, & in omnium vacatione munerum ponimus. Theſe are the Terms of Pelleius the 
Epicurean, whom Cicero introduces; Lib. 1, cap. 20. — de Nat. Deor. See too cap. 30... Omnis enim per ſe Divum natura neceſſe eſt 

Immortali evo pager cum pace fruatur, Semota ab noſtris rebus, ſejundtaque longe ; Nam privata dolore omni, privata periclis, Ipſa 
ſuis pollens opibus, nihil indiga noſtri, Nec bend pro meritis capitur, nec tangitur ird. Lucret. Lib. 1, verſ. 57. 

E Haber enim venerationem juſtam quidquid excellit. Velleius apud Cicer. de Nat. Door. Lib. 1, cap. 17.— 

» This was the Opinion of ſeveral of the Antients. Quamquam video nonnullis videri, Epicurum, ne in offenſionem Athenienſium 
caderet, verbis reliquiſſe Deos, re ſuſtuliſſe. Cicer. ibid. cap. 30. 15 


. . 
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« ſays * Cicero, by way of Ridicule, tranſparent 
« Gods ; Gods which might be diſſipated with a 
« Puff £1 Wind; dwelling as it were between 
« two Worlds, for Fear of being ſome Time or o- 
« ther buried in their Ruins. But let us ſup- 
« poſe Epicurus to have been never ſo ſe- 
rious in thoſe Matters; yet, with! Gaſſen- 
4us's good Leave, he will ftill nevertheleſs be 
an Atheiſt for all that; as long as it ſhall 
appear, that he held the World to be formd 
without the Diſpoſition of any Agent; or 
the Concurrence of a bleſſed and immortal Be- 
ing; and that the Univerſe, with all the in- 
telligent Beings therein, ow'd their Original 
to = fortuitous Concourſe of Atoms. 
The God of this Philoſopher is, in his Syſ- 
tem, like a Piece of Building without the 
Clear; and which may as well be ſuppos'd 
“not to be at all, without making any Ties. 
« tion therein.” Yet, with all theſe his impious 
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a Syſtem of Morality, in many Things, juſt 
and beautiful enough. © His Doctrine touching 
«© the Sovereign Good, or Happineſs, was very 
„liable to be miſunderſtood, which proy'd of 
< ill Conſequence and in effect brought an ill 
« Character upon his Sect: But the Doctrine 
« was in the main a nary, rational Doctrine; 
4 nor can it be denied, taking the Word Hap- 
« pineſ5 in the Senſe he us'd it; but that the 
« true Happineſs of Man conſiſts in Plea- 
« ſure. --=- ? Almoſt all the antient Philoſophers, 
« who have treated of humane Happineſs, 
« fix'd their Notions upon ſomething external; 
« which is what has occafion'd amongſt em ſo 
« great : a Variety of Opinions: Some pla- 
« cing the true Happineſs of Man in Riches, 

| ſome 


& ſeq. Edit. Creech. 


b. t, Cap, 20. Ex his [corpuſculis] 
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© ſome in Science, ſome in Honours, and others 
& in Virtue, Sc. It is plain, they fix d the 
« Idea of Happineſs to - - that, which they 
« thought capable of producing in us 4 State 
« of Felicity; without ever telling us what that 
« State of the Soul is, in which' 1ts Happineſs 
« conſiſts. Epicurus has not run into this Mit- 
« take. He ſaid, that Man's Happineſs con- 
ce fiſts in his being at Eaſe, and under the ag- 
cc tyal Senſation of Pleaſure ; in a word, in 
« Contentedneſs : This no my Ents the 
« Placing of the Happineſs of Man in good 
or theſe can at molt be 
« but efficient Cauſes; which make no Part of 
c the Matter in Queſtion, When an Enquir 

cc into the efficient Cauſes of Contentedneſs, 
cc comes to be the Matter in hand; you will 


then find the very beſt of em mark d out to 


& you: On the one hand, you will find ſuch 
Objects as are beſt fitted for the Preſervation 
« of a good Conſtitution; on the other, ſuch 
« Occupations as are moſt proper to prevent 
« Unealineſs of Mind: You will then find pre- 
& ſcrib'd to you Sobricty, Temperance, and a 
< reſolute Oppoſition to all thoſe tumultuous 
« and unruly Paſſions, which ouſt the Soul of 
« its State of Happineſs; that is to ſay, of that 
<« ſweet Compoſure and Acquieſcence it has in its 
« preſentCondition . Theſe were the Pleaſures 
« in which Epicurus made the Happineſs of 
the Soul to conſiſt. An Outcry however was 
< rais'd againſt the Word Pleaſure; thoſe who 
had been before debauch'd and corrupted, 
« made an ill Uſe of it; and the Enemies o 

i the Sect took Advantage of all this; thus 
the Name of an Epicurean became extremely 
« odious. All which is nevertheleſs merely 
accidental; and may as well befal any other 
„ Doctrine.“ Thus it is that Mr. Bayle juſ- 
tifies the fundamental Principle of Epicurus. It 


muſt however be acknowledg'd, that, (tho* E- 
picurus in the main might reaſon well, in keep- 


ing to the general Idea of Tranquility, or, Con- 
tentment of Mind,) yet he neither taught true 
Happineſs ; which is the End of Morality, and 
the Objet of all humane Deſire; nor ſolid Vir- 


tue: And that 'twas even impoſſible for him, © 
in purſuance of his own Principles, ſo to do. 


It is certain, that the Soul of Man thirſts after 
8 Happineſs; which, tis evident, beyond 
ntradiction, can never be attain'd to in ſuch 
a Life, as this we Mortals lead on Earth *. All 
the Happineſs we can reaſonably aſpire to here 
below, is an agreeable Tranquility of Mind ; 
roduc'd by the View of that perfectly 8 
tate, which we hope to enjoy after this K 


ended.“ If Men (I make uſe of Mr. Lock's own 


Words) in this Life only have Hope; if in 
this Life they can only enjoy; 'tis not ſtrange, 
nor unreaſonable, that they ſhould ſeek their 
* Happineſs by avoiding all Things that dif 


of the Science of Mogaurty. 


< eaſe them here; and by purſuing all that de- 
„ light them; wherein it will be no Wonder 
to find Variety and Difference. For if there 
be no Proſpect beyond the Grave, the Infe- 
© rence is certainly right, Let us eat and drink, 
let us enjoy what we delight in, for To-mor= 
« row we hall die.” 'Thus moſt of the antient 
Philoſophers, . not grounding their Morality 
upon the Suppoſition of the Immortality of the 
Soul; and looking for their Summum bouum in 
this Life; did vainly enquire, © Whether it ” 
© confiſted in Riches, or bodily Delights, or 
« Virtue, or Contemplation? And they might 
© have as reaſonably diſputed, whether the beſt 
« Reliſh were to be found in Apples, Plumbs, 
« or Nuts; and have divided themſelves into 
„Sects upon it. For as pleaſant Taſtes de- 
« pend not on the Things themſelves, but their 
« Agreecableneſs to this or that particular Pa- 
late, wherein there is great Variety; ſo the 
grcateſt Happineſs conſiſts in the having thoſe 
„Things which produce the greateſt Pleaſure; 
and in the Abſence of thoſe which cauſe an 
« Diſturbance, or any Pain. No, theſe to dit- 
« ferent Men, are very different Things“ Since 
therefore Epicurus expreſly maintain'd, that the 
Soul dies with the Body; and made this too his 
Reaſon he us'd, to * recover Men fromthe Fearof 
Death; he could not promiſe more than a Hap- 
pineſs of ſhort Duration; and his Morality muſt 
in the Nature of it be the Concern of this Life on- 
ly. Inthis he no way contradicts his Principles; 
and Mr. Le Clerc has very juſtly obſerv'd, that 
his Morality has two enormous Defects ; 
* Defects too, which make the laudable Precepts 
it contains, of little or no Effect; whatever ma 
„be faid by thoſe, who have undertaken his 
« Apology, to the contrary. The firſt is, that, 
« its En F agar being only the Attainment 
« of an caſy and quiet Life; it can engage us 
< to purlue its . upon no other View, 
but the preſent Advantage, that accrues from 
that Manner of Life it preſcribes We 
« ought nor to be covetous, for Example, ac- 


„ cording to Epicurus, and race, (a Sectary 


of his, ) becauſe Covetouſneſs cannot make 
us happy in this Life; as the latter has in 
many Places made appear. This being then 
< an cſtabliſh'd Principle, put the Caſe a Man 
«© ſhould find himſelf Lale a Government, 
«< where Vice was rewarded; and Virtue pu- 
<« niſh'd; what muſt he do? Suppoſe a _ 
© liv'd in Japan, and that a confiderable 
* Party there treated the Superſtitions of 
that Country, as ridiculous, and perni- 
« cious to Society; and that himſelf alſo 
« was of their Opinion: If the Emperour of 
« 7apan ſhould raiſe a Perſecution agafnſt all 
« of that Perſuaſion, ought he too with the 
4 reſt voluntarily to ſuffer Perſecution ? No cer- 
« tainly, according to Epicurus; for, in his 

| pinion, 


See Diog. Taert. Lib. 10,Set.127,__ 128,” & ſeq. Et Ed. Colon. p. 790, & hq Notwithſtanding this favourable Interpretation 


of the fundamental Principle of the Morals of Epicurus; this Principle is nevertheleſs dangerous to Civil Society. See what Mr. 


Perixonius ſays, concerning the Reaſons why the Epicureans were driven from ſeveral Places; in his Notes on Elia a, Var. Hiſt 


Lib.g, cap. 12, Not: 2 


See alſo Not. 4, of the fame Commentator, on Lib, 4, c. 13. 


. 
. 


J See the Bibl. Choiſ. of Mr. Le Clerc, Tom. 1 t, p. 307 308. | 
Eſſay on humane Underſtanding, Book 2, chap. 21, Sect. 55, p.171,— Ed. Lond. 1706. 


* Mr. Lock, ubi ſupra, p. 171.— * Diog. Laert. lib. 10, Sect. 124, 125.” Et Ed. Colon. A lobr. p. 786. & d. 
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Bibl. Unjverſ, Tom. 10, p. 288, & ſeq. 
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*< preſent Advantage it brings with it. As to 
< the e that Vice may be rewarded, 
4 and Virtue puniſh'd; tis by no Means the 
< Suppoſition of an Impoſſibility; 'tis what is 
< actually practis d throughout the greateſt Part 
< of the World. Thus all the Arguments 
© drawn from the preſent Advantage, which is 
« found in the eie of Virtue, are very 
weak, eſpecially if they ſtand alone; and it 
* is highly probable, that had the Athenians 
4 offer d to have treated Epicurus, as they 


« did Socrates; the firſt would not have 


4 thought it an Honour to die a Martyr for 
« his Philoſophy, as the ſecond did; who, 
« when they would have hinder d him from 
« Philoſophizing, anſwer d, That it was better 


E to obey God, than Man. We have even at 


this Day ſome of the Maxims of #picurus ; 
among which there is one, wherein that Philo- 


ſopher expreſly ſays, That Injuſtice is not 
evil in itſelf; and if we ought to refrain from 


doing wrong to another, and from violating the 
Laws which forbid it; tis purely thro Fear of 
being diſcover d, and expos'd to Puniſhment 
for, adds he, tho we may have eſtap'd a thous. 


HAN, iv ual favrhv nardvs d z T5 xart Thy Srobiav OGS, z py Ace üg Thy r i pe guns ra oh dg. Bu Tor 
Tv ah 72 Tobivra dv cuvibeslo mpd; j ug, ©; 75 ug BAA j, BAATle gc, mwivew J Aide, Ka v pupidue; Int TS rug 
„A t x, jor. Diog. Laert, Lib. 10, Set. 151. Et Ed. Colon. Alloor. p. 802. — 


AavIAvy. weygpt yup naTzgpo ij; 43 


Bibi. Unverſ. ubi ſupra, p. 289. — | 
4 Remarks on Horace, Tom.7, p 340, & ſeq. in the laſt Edition, printed at Paris. Er p. 371, Edit. de Paris, 1709. 
This alſo was the Reaſon why Epicurus ſa d, that we ought to abſtain from our Neighbour's Wife : At leaſt if we may give 
Credit to Origen. againſt Celſus, Lib.7, p. 374;— cited by Mr. Menage, p.469, Col. 2. — on Diog. Laert. Lib. 10, Sect. 118. 
Et p. 782,— Edit. Colon. Allobrogum. | 1 | 
ce ?OudZeuia ZFovz nal' favrhv nariv kNAK TH Twav 1Sovav TomTut, TAAGTAZIIEG sx . Ng ], Tay AIovev. Diog. Laert. 


Lib. 10, Sect. 141.— Et. Ed. Col. p. 797.” 


8 E CT. XXVII. 


E NO the Cy riot, of Citium, Cotemporary 
of Epicurus, founded the Sect of the Stoicks; 
a Sect directly oppoſite to that of the Diſci- 


ples of Epicurus, his Cotemporary *. I he Soil 


| 1magin'd the World to be an Animal; whereof 


the ſupreme God, they ſaid, was the Soul, or the 
active Principle; and Matter, the paſſive Princi- 
ple. That eternal intelligent Being, which = 
duc'd all Things, and directs them by his Pro- 
vidence; was, in their Opinion „ © nothing 
“ but a fiery Subſtance 3 or, as it were, 7 an 
« operative mechanick Fire; whereof ſome 


Parts animated Plants, Beaſts, and Men; whilſt 


He died eight Years after Epicurus. 


den 4:2 5 KiouE-. Diog. Laert. Lib. 7, Sect. 143.— Et p. 525, Ed. Col. See Cicer. de Nat Deor, Lib,2,— cap. 12, — & ſq. 

© Aoket & dvlorc, Ap Sv Tav 8h de, 7d Toiodv ; T3 dev. TH wav du Tho xov, Eva THY d colo d Thy Cayy* Y d x, 
Tdv #v dur A, Toy beov. Diog. Laert. Lib. 2, Sect. 134.” Et Ed. Col. p. 519.— | | X 

4 Tatrov yup gv A, Zi Thong fig (de) Eyproupyety Braga. - - Diog. Laert. Set. 134,— ubi ſupra. Od 3Z, Eva Le Avalon, 
Aoyendy, TA, N voepdy iv BuBaipuovia, rarity Tavids EveriSerrov, mpovoyTIEDY K6018 v. N THv D uo" (Ly £190 iv Tor dvifpwrs op- 


oy, Ibid. Set. 147.— Et p. 525, 526. Ed. Col. See Cic. de Nat. Deor. Lib. 2, c.6, &c. where this whole Matter is treated of 
erſes, cap. 67. See what he fays there, and a'ſo p. 120, & ſeq. 


at large. 


© The Words of Mr. Bayle, in his Continuation des Penſees div 


on the Abſurdity of that Hypotheſis of the Soul of the World. 


I Aouer d dulotc, Thv Y Quo &ivar mop Texvindv, 639 BaZitov it; yiveorvs rep s xe E Tuporiig x, re xv is. Diog. Laert. 

ubi ſupra, Sect. 156.— Et Ed. Col. p. 534 Zeno igitur ita naturam definit, ut eam dicat, ignem eſſe artificioſum ad ere, * 

gredientem via. Cic. Nat. Deor. Lib. 2, c. 22 — 2 0 bac mundi divinitate perfecta, tribuenda eſt ſideribus eadem 944 
id. c. 15. — v. Davis. i. l. 

4 0, (ess) 35 dοαν, bor , Zu provpyde Ov TH; Zianoopyotuc, d, plvev H¹ẽe Tep Jobe, kvanowo d Eau'dv THY 


E&raoav budiav: x; Th # Eauliv yevvev. Diog. Laert. Sect. 137. Et 
Senec. de Gonſolat. ad Marc. c. 26.— in fine. And the Remark (I) on Artic. Chry/ipp. Bayle's Dict. As alſo the Diſſertation ds 


ex mobiliſſima puriſſimaque theris parte gignuntur. 


Stoica mundi exuſtione. by F. Thomaſius; Lipſ. 1676. And Diſſert. the tenth of the ſame Volume, with the ſeventh, 


b Or ther. See Gataker on Marcus Antoninus, Lib. 4, Sect. 21, p. 139, Col. 2,— gc. Et Lib. 7, Sect. go, p,279, col. 2, | 
lin. 24. In the latter of theſe Paſſages, the Emperor expreſſes his Thoughts by ſome Verſes of Ewripides, taken out of a Tragedy. 


now # 


An Hiſtorical and Critical Account 


© Opinion, Virtue is of no Eſtimation but for the ſand Times, we cannot always be aſſur'd, that, 


4 ter End of his Days; he did not prohibit cer- 
& tain Pleaſures, which moſt certainly do difturb 
« humane Society; and would cauſe infinite 


« gainſt Adultery, for Example, as he does 


« of the Danger there was ** in being ſu new 
e 


but æ they beliey'd, that the Gods themſelves, 


would hap 


what has been committed in the darkeſt Corners, 
and with the greateſt Privacy, will Wot, before 
we die, come to the Knowledge of the Miniſters 
of Juſtice, © = The ſecond Defect in the Mo- 

rality of Epicurus is, that, in what Manner 
« ſoever that Philoſopher liv'd towards the lat- 


« Diſorders, if all Men were of his Opinion. 
« Horace may, in Mr. Dacier's Judgment, be 
« efteem'd a rigid Epicurean; and yet his 
« Writings are full of the Marks of a Licen- 
e tiouſneſs, which one would not care to call 
« by its true Name: And if he exclaim'd a- 


in his ſecond Satyr; 'twas only on account 


« with a married Woman. This 1s likewi 
« conformable to the Maxims of his Mafter ; 
« who was againſt the Enjoyment of that Plea- 
« ſure , which brought with it more Harm 
than Good; as he alſo would have deſpis d 
the Virtue, which would have brought upon 
“ him too much Trouble and Vexation.” | 


« other Parts, more ſubtil and elaſtick, made 
« the Gods in the Sun, and Stars.” They paid 
religious Worſhip to theſe inferiour Deities ; 


the ſupreme God only excepted, would one 
Day be deſtroy'd by Fire, with the reſt of the 
World; which, in their Opinion, was to un- 
dergo ſeveral Conflagrations; each whereof 
n after a certain Period or 
Revolution of a fix'd Number of Years. 
They held, that the Souls of Men were, after 
Death, reunited to that ſubtil Air, from 
whence they had been taken; but they beliey'd 


em 


* 


ruinitas: © 


Ed. Col. p. 2 1.— See Cic. de Nat. Deor. Lib 2, c 46.— 
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of the Science 


em * corruptible; and made em to ſubſiſt no 


longer, at fartheſt, than the Conflagration of 


World; nay, ſome of em did not allow 
_ this Privilege, but to the Souls of their 
Sages. They * acknowledg'd an inevitable 
Deſtiny or Fate; to which they ſubjected the 
Gods themſelves, without excepting even their 
ſupreme Deity. © Nor has there ever been, 
« amongſt all the Philoſophers , yet extant, 
« any who have ſpoke in ſtronger Terms of the 


4 fatal Neceſſity of Things; or who have more 


« magnily'd = the Liberty of Man, than the 
« Szicks.” Theſe Principles, I muſt own, are 
monſtrous; and the ſeveral Philoſophers of that 
Sect have, each in particular, added thereto 
ſome new Abſurdities. However, bating ſome 
certain Things, nothing can be more beautiful 
than their Morality, confider'd in itſelf; which, 
by only correcting a few of its Maxims, with 
ſome imall Difference in their 1 
might be eaſily reduc'd to a Syſtem of Morali- 
ty, very near approaching to that of the Goſ- 
el; to that, I ſay, which alone is entirely con- 
h to the Dictates of right Reaſon. 

The great and fundamental Principle of the 
Morality of the Stoicks is, That we ought to live 
» conformable to Nature; and that the ſovereign 
Good of Man conſiſts in Virtuez which is no- 
thing*elſe, according to them, but a Life con- 
formable to Nature; for, ſay they, Nature leads 


us to Virtue. By this Nature 1, ſome of em 


meant directly the Conſtitution of the humane 
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Nature; or that Light of Reaſon, by the Help 

of which we diſcern what is truly ſutable to 

our State and Condition; others meant, univerſal 

Reaſon, or the Will of God; which forbids 

us every Thing, that is contrary to our natu- 

ral Conſtitution ; and preſcribes to us every 

I hing that is agreeable thereto; and others again, 

meant both theſe join d together. They ſaid, 

That s Juſtice, as ſuch, is not from the Inſti- 

tution of Men, but from its own Nature; as is 

alſo Law and right Reaſon ; and that the Dif- 

ference of Opinions, that prevail among Philo- 
ſophers, ought not to diſcourage us from the Stu- 
ay of *Phileſaphy; for, if that Reaſon was of 

Weight enough to divert or diſſuade us from any 

1hing, we ought to leave the World; there being 

nothing in it, about which Men are not divided 
in their Opinions. They conſider d the World 
as "a Kingdom, of which God is the King ; and 
as a Total, to the Intereſt and Utility of which, 
every Perſon, as a Part thereof, ought to con- 
cur, and direct all his Actions; without ever 
preferring his own private Advantage to the 
common Concern. They believ'd, they were 
born, not every one for himſelf alone; but for 
the Good of humane Socicty: this was the dif- 
tinguiſhing Character of their Sect; this the 
Idea they = gave of the Nature of Juſtice and 
Honeſty. I here was never any Se& of Phi- 
loſophers, who ſo well underſtood, and fo 
ſtrongly preſs'd thoſe indiſpenſable Duties of 
Humanity, which Men, preciſely — 8 
| uch, 


now loſt, call'd Chryo ppus ; where he ſays, that whar was born of the Earth, returns to Earth; and that which had an atherial Ori- 


' gin, returns to the Celeſtial Poles, But, as Mr. Le Clerc has very well obſerv'd, Bibl. Choiſ. Tom. 6, p. 244,— G /eq. that Poet 


had other Ideas, than thoſe of the Stoigks; and beliey*'d the Immortality of the Soul. Euripides repeated the firſt Words of thoſe 
Verſes, in another Tragedy, which is now loſt ; whereof Gicero has given us a Tranſlation; Reddenda eft terra terra. Tſe. 
8 75 Lib. 3, Cap. 25,— Edit. Gron. and not Tuſc. Dueft Lib. 2, as Mr. Bayle has cited it, in his Did. At. Amphiarus, p. 208, 
ol.2,— Rem. (K.) There is another Fault too, in this Article, but chargeable upon the Printers of the Edition, he made uſe of. 
He criticiſes, p. 208, col. 2,— upon Amior, as if, in turning the Paſſage of Euripides, reported by Plutarch, (Con ol. ad Apoll. 
p- 110, 111, — Ed. Week. Et 192, Steph.) he had render d the Words, O nagz 7G Tory Au ee, by Amphiaraus en un 

eme: but in the fine Edition of Genev. in Folio, 1604, by F. Stoer, I ſaw it was, as it ſhould be, en un poere, p. 151, A.— And 
tis likely that the other correct Editions read fo too. *Tis ſo Edit. ibid. An. 1627, p.251, A. 

* Ad x, cope Evar (Thy uxAvs) x, 81k gj, s rανẽ, ev, Ofapriv IE S. v. Thv 3b Tov JA dQbaplove js mip Lua rg Iv Tore 
dong - Kaedvbnys pv gv T&ca5 im giver wit TI; Enxupuorny X d, rg * coÞ&v privy. Diog. Laert. lib. 7, Sect. 156,— 
157.— Et Ed. Colon. p. $34. | RI | 7 
dee the thirteenth of the Diſſertations I quoted laſt; and Rem (H) on che Artic. of Chryſippus, in Mr. Bayle's Di. p. 925; 


Col. 1. — Ge. | | ; 
Mr. Bayle, ibid. p. a5. — in the Text. See the ſecond Diſſertation of Mr. Buddeus, de erroribus Stoicorum, Sect. 8, 9, 10, 
Diſſertations of 


amongſt his Analecta Hiſt. Philoſoph. which were publiſhed in 1706. It will not be amiſs to join the three other 
that ingenious Man on the {ame Subject, to what I have here ſaid, on the Principles and Errours of the Sroicks. | 

= Thoſe Books which remain of the Stoicks, are full of Sentences on that Subject, carried ſometimes even to a very high 

rec of Preſumption. . ö | * 

* Ilps7Or & Zier- ure. 1d oponoyorpivug Th O Ly. Dieg. Laert. ubi ſupra, Set. 87. — Et p. 490, Ed. Col. cum 
ergo hoc {it 14 N congruenter natura convenienterque vrvere, &c. Cicero, under the Name of Cato, the Stoick, de Fin. bon. & 
mal. Lib. , oy : 

* "Orep 2 wy &pelqv k v. & yet Y pd; ri à ute q Oro, Diog. Laert. ibid. Sect, 89.— | 

# nau & Lc 8g 72 ual dperhv Liv 7H udl' tuwrepiav rd ꝙu ce. cvubaivdvluv Lov" ds n Rp - Iv rs TpdTQ red rex wipy 
yup roy d A-, pee Tic T8 Nou. SidTep TEAO- yl Td den eng Th OU Civ. d rep 552 ua] herhv dulos n Thv Tav 
d, Gudiv BvepyB3vias wv 4TAypIuve Ewbev vH 5 wovd;, Gorep sc 6 td; A6 - dick luv Zpxcutv®r, 5 &uldg iv T6 Afr v 
GV TE TE TH; Tov Sviev Fries ws dl. Jiu BY auld 289 Thy TE tvSdhipovOr kpethv, 2 Lopov Bis, Jray The Trhrlyra: nalh al 
ovjuPoviav TE Ta uu, dνẽãj!u - wp; Thy TH Jas FrmuyTo? BgAyoive 6 pv Bv Aloys TEAG- ya fila; md Bvaoytgety Iv TH Tov 
r QUaw *xa%yY Fe Ap νν ds. rd TdvIa T% nadyuov's inlexgvra LAY. Ofow I} Kpyoarnrn®® iv Hauer,  dnoadubug zer Ly, 5 
Ts ov, % ing Thy av8perivyv. 6 3} Raedviyg Thy xowgy worv exdixerur Oba, I knonouderv der, Gf BJ x, Thv &T2 fipoug. Diog. 
Laert. ubi ſupra, Sect. 87. — 88,” 89. p.490,— 491. Edit. Col. | 

7 Obel re T3 Zluguov vt, #) ug bse, ws Y v x, Tv dd Adyov, nals got XpuarrTO- ty Te rep) d. Sor Id àlerg wy} Thu 
dier ey ian d if. QrncooDiag* ene TH A TET2 Tpoagieiv b Tv Bl, bg I Mooeidavi®” @1y0v i& rr TporpeTlmot;. Diog. Laert. 
ubi ſupra, Sect. 128, 129. Et Ed. Colon. p. 515. 516. | | 

” Mundum aatem [Stoici] cenſent regi numine Deorum, eumque eſſe quaſs communem urbem & civitatem Hominum, (& Deo- 
rum; c unumquemque noſtrum ejus mundi eſſe partem: ex quoillud naturd conſequi, ut commune m utilitatem noſtre Anteponemnus. 
Cato apud Cicer. de Fm. bon. ( mal. Lib. 3, cap. 19. | 

* Kowovinds yap PUoes *% TparTinSs Diog. Laert. ubi ſupra, Sect. 123. Et Ed. Col. p. 12.— Or: yup Tod; xowwviay yeybva- 
pev, Tau: dd). Marc. Antonin. Lib. 4, Set.19,— There are on this Head many beautiful Paſſages in the l ions of that 
Emperor. See Cicer. de Fin. Lib. 3, Cap. 20, & ſeq. | - 

Thus Lucan characterizes it, in ſpeaking of Cato: Hi mores, hac duri immota Catonis Sets * ſervare modum, finemque 
tenere, Naturamque ſequi, patrieque impendere vitam; Nec ſibi, ſed toti genitum ſe credere mundo, Lib. 2, v. 380, & ſeq. 

Ala dz, Jr. vote 252 05 Owvov, Y oroviae; x,, Diog. Laert. ubi fupra, Set. 99. P.497,—. 498, Ed. Col. Quicquid 
equum, juſtumque eſſet, id etiam honeſtum | cenſent Stoici] ; viciſimque, quicquid aſſet honeſlum, id j etiam, atque aquum fore. 
Cicer. de Fin bon. & mal. Lib. 3, cap. 21. | 
l K 21 
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ſuch, owe to one another. A learned Engliſb— ther, theſe Philoſophers taught, © That cach 
man *, in the Preface to his great and inſtructive “ Man in particular, ought to love the reſt of 
Commentary on the Reflections of Marcus An- „ Mankind with all his Heart; to take *- 
toninus, has given us a ſhort Summary of © care of em, and to intereſt himſelf in every 
the moſt ſhining Precepts of the Morality of the © Thing that concerns em to bear with em; 
Stoicks; taken chiefly from the Writings of that “ to do em no 2 Wrong, and to belicve, that 
Emperour, Epictetus, and Seneca; who are the © all Injury and Injuſtice“ is a Sort of Impiety; 
only Philoſophers of that Sect, whoſe Writings © to exerciſe his Bounty towards em; to live 
we have left. I am perſuaded, it will not be © in ſuch a Manner, as will convince the World 
diſpleaſing to inſert it here; ſince this will ſerve “ of his being thoroughly perſuaded, that we 
to let us ſee: how far the Light of Reaſon © were not“ born for ourſclcs alone; but for the 
alone, tho not exactly follow'd, and in ſome “ common Good of humane Socicty; and to do 
Things too a little defac'd; has carry'd thoſe “ good - to all Men, according to our Strength 
among the Pagans, who have thought fit to © and Abilities : to be ſatisty'd with the ha- 
conſult her. « vying done a good Action, and with the fa- 
The Stroicks then faid, © That we ought a= © yourable Teſtimony of a good Conſcience 
4 bove all Things to honour 7 and ſerve God: “ thereupon ; and even, in ſome meaſure, to 77 
© tocall upon him in * all our Actions, to “ forget it, inſtead of tecking for ** Witneſſes; 
have our Thoughts always fix d upon him, © or propoſing to himſelf any Recompence, 
4 to“ raiſe up our Hearts to him, to like «© (or“ acting with aView to his own particular 
© his Conduct in every Thing, and to- praiſe © Intereft; to go on from one good Action 
and give Thanks to him 2 all Things: to © to another, never growing weary of doing 944 
< obey him alone abſolutely **, and without “ good; but continuing, thro' the whole Courſe 
© Reſerve: to receive with a ready Submiſſion, © of his Life, to accumulate?“ good Actions 
and with Complacency 77, all that he is © upon good Actions; without ſuffering the 
pleas d to ſend us; to reſt aſſur d, that there © leaſt Interval or Vacuity to be between them 
is nothing #2 better, nothing more fit, no- © as if in that alone conſiſted all the Advantage 
© thing more advantageous, nothing more © and Pleaſure of Lite 777; to think the Op- 
ſeaſonable, than that which he ordains to © portunity of doing a good Office to another, 
* come to paſs, whatever it be; to follow him “ a ſufficient Reward tor the doing it; and to 
© without heſitating or murmuring **, wherever “ efteem himſelf oblig'd to thoſe, who ſhall 
he is pleas d to lead us; couragiouſly to de- © have furniſh'd him therewith; looking up- 
fend, and with Conſtancy to guard the Poſt © on it, as a Thing 546 that redounds to his 
* he. hath aſſign'd us, whatever it be; and to © own Profit and Advantage; and conſequently 
« -» ſuffer a thouſand Deaths rather than aban- © not to ſeck beyond himſelf , for either 
6“ don it.” BU Profit, or the Praiſe of Men. As to our- 
As to the Duties of Men towards one ano= © ſelves; we ought (ſay the Stoicæs) to make 


* Thomas Gataker, Prælog. & * 3, p.4.— | 1 | 
I Ti N ao (4puet) N Oed wiv ef x; BvOuurrv kvipwrove dd & ret M. Antonin, Lib. g, Sect. 3 3. But I ſhall not report 
at their full Length the Quotations of Garaker, without making ſuch Corrections and Additions as I ſhall judge expedient. See 
alſo a beautiful Paſſage in Seneca, on the true Worſhip of God. Epiſt. 95, p. 354 ;— which I have cited, Pufend. Lib. 2, c. 4, Sect. 3, 
Not. 1. © Mare. Antonin. Lib. 6, Sect. 23.— | 
Adem, Lib. 6, Sect. 7. 5b Tdem, Lib. 3, Sect. 13.— h : 
_ Torg Oeorg .ovuOuvor mYlsgivy s dg dur TUQVE(LSO1 v dia lιαανν. dem, Lib, 6, Sect. 16. — Ed co uro dndyluv 
TET»v Tpd; Hg due & EH. Arrian. EP Liih. 2. c, 16, p. 217.— Ed. Cantab. | 
W yap viv LN, GANG Tr VE Ats xo,’ % Kowy % SI, 7 VEVETV e OeFowuy ay Sulftajhety, V ü re Kea TRG WAproa;; tn 
mo 5 erde, x, dp8viegs 2) Eobiov/ag, {Sew Tv dy Toy ex; Tev beov 3 Epics. Diſſert. Lib. 1, cap. 16, p.127,— See allo, c. 6.<= 
b. 4, c. 4, p. 386.— ; 1 5 | 
ee 8 2 Enid. Dit Arrian. Lib. 4, cap. 12, p. 426. And Marc. Anton. Lib. 4, Sect. 3 oy. | ; 
ff "Aomalouevoy uV SE Gays. This YuXAS T% ov Edivorla 15 &Tover6jueve TahvrTt: Marc. Anton. Lib. z, Sect. 4.— See alſo Lib. 4» 
Sect. 25. & Epid. Arrian. Lib. 2, c. 17.— lib. 3, c. 26, p. 367.— lib,4, c. 7, p. 401.— | | | 
44 Kyerrlov yito hySuer 3 6 Od; Bene, I © 376. Epic. ibid. N 5 2 
Kat r6re cute dre ue Paper. TI yp dppodutrepov 3 M. Anton, lib. 7, Sect. 57. 
11 EvpuOtpe dow, 8 Q#pe: Exh Gu 1 Tov GAwv p. Idem. Lib. 10, Sect. 20, 1 ü R | 
7! Optimum eſt - - Deum, quo auctore cuntta proveniunt, ſme murmuratione comitari. Malus miles eſt, qui Imperatorem gemens 
ſequitur. Senec. Epiſt. 107,— p-. 402. — Edit. Gronov. See the Prayer of Cleanthus, which Seneca there tranſlates into Latin Verſe, 
. by Epictetus, in his Manual, Chap. 77, or the laſt but two, Ed. Berkel. and in the Diſſert. Arrian. Lib. 2, Cap. 17, p. 221.— 
& 23,— p. 251. Lib. 3, cap. 22, & 321.— & Lib. 4, cap. 4. p. 386.— | ; 1 | 
mn *Hy AU Xdupav x; Thi ZVEI, - == upidius do“ tpirepov, N ral iyuglancihu. Epic. Diſſert. Lib. 3, Cap. 24, 
p. 342.— Socrates had ſaid the fame Thing in the Apol. of Plato, p. 28, 29. Edit. H. Steph. & p. 363, F. Ed. Lugdun. 
_ #n ”"Ourw Und uapSia; Quer; g dhααανꝰ (ut par eſſet) M. Anton. lib. 7, Sect. 1 3. | 
o ALAZ x, nySeo0a (did Ft.) Idem, Lib. 9, Sect. 3. 
2 Kai dvigeota ailov. Idem, Lib. 5, Set. 33.— 27 Kat dN Ne Ibid. 
er O d‘ deger. Idem, Lib. 9, Cap. SEES 1 See above, Lett. 00 hh 
++ See above, Lett. (s) (i.) And Marc. Antonin. Lib. 7, Sect. 55.— & Lib.8, Sect.7.— | | 
* RA 37. ide oh pv F&viev dν pe, 10 Thy TS &v0pors Quo u. Idem, Lib. 3, Set. 4, p. 17. Edit. Gataker, 
x EA 4pretodal $-eacoTpayodylu Idem, Lib.7, Sect. 28.— i f 2 ? 
27 Se dedifſe, dum dat, oblitus eſt. Senec. de Benef. Libs 2, cap. 6— See Mare. Antonin. Lib. 4, Sect. 6. We find the like Ex- 


ſon in the Goſpel, Matt. vi. 3. | | ; ; 
e e fattis re, 5 teſte, moveamur. Cicero de fin. Lib. 2, cap. 16.— The Paſſage of M. Ant. which Gataker cites 


here, taken from Lib. 3, Sect. . — has another Senſe, according to which he himſelf explains it in his Commentary, p. 101, col. 1, \ 
7 ; 


in. 42. See rather Bock 9, Sect. 29,— with the Note of that Commentator, p. 340, col. 1. lin. 14, & d. 
= See Plutarch de amore prolis, Tom. 2, p. 495, A. Ed. Francofurt. 


2 See M. Antonin. Lib. 9, in fine, p. $3 — | | | d 
ece EU Tpry x, Treavanrtves T6 and pA xoveudie orabiive £71 Tpiv H], od vun Ocod. Idem. Lib. 6, Sect. 7. 


& Lib. Sect. 6. 4 ; 70 | 1 ; 
* — uv act Sp eAν,ẽGe , 85 4 cp eAeTg. Idem, Lib. Ts Sect. 74 | N 8 f : , 
eee II Adv, 3 Ar,, TE Lu, ouv4Tlovra LAAC BK dans tyalv, wie d Td Bpaxutdlov Tidgnma αιανον,ꝛ xciy, Idem, Lib. 12, 

Sect. 29. And ſee alſo Lib.g, Sect. 23.” fff See above, Lett. bbb, & ddd. 

Tes See M. Antonin, Lib. 9, in fine, p. 93. , idem, Lib. 7, Sect.73.— 
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OI, col. I, =; 


| of the Science 
« the ' Soul our firſt and principal Care; 


« to honour it, as the moſt excellent Part of us; 
« to have nothing ſo much at Heart or in 
« fo great Eſteem, as Virtue and Honeſty; ne- 
« yer to ſuffer ourſelves to ſerve from our Du- 
« ty % as far as we can attain to the Know- 
« ledge of it; either through the Deſire of Late, 
« much leſs of any other I hing; or through 
« the Fear and Dread of Torments or Death; 
much leſs of any Damage or Loſs whatſoever. 
This is the beautiful Side of the Morality of 
the Stoicks; and it muſt be further acknom- 
ledg'd, to their Praiſe, that they ſtopp'd not at 
general Notions; and indeterminate unapply'd 
Maxims: But on the contrary, to judge of the 
Matter only by thoſe few Writings, we have 
left us by the three Perſons above. mention'd, 
with the Fragments of others, andthe W ritings 
of thoſe who have reaſon'd upon their Princt- 
les; it may be truly affirm'd, that of all the 
Ra of Antiquity, they are the Men, 
who have gone the fartheſt into the Particulars 
of Morality; and have the beſt apply'd 1ts ge- 
neral Precepts to the ſeveral States 0 Life; and 
the different Exigences of humane Affairs. 
Ariſto of Chios, who thought it ſufficient to eſ- 
tabliſh * in general the Nature of true Wiſ⸗ 
dom; and to thew wherein the ſovereign Hap- 
pineſs of Man conſiſts; without entering into 
any particular Explication of the Duties be- 
tween Husbands and Wives; Parents and Chil- 
dren; Maſters and Servants: 'This Philoſopher, 
I ſay, who departed a little from the Sentiments 
of his Maſter Zeno, form'd indeed a kind of 
Sect, but it did not laſt long: And Seneca has 
prov'd - againſt him, that particular Precepts, 
as well as Maxims, or moral Reflections couch'd 
in ſhort lively Sentences; are extremely uſeful. 
Arifto ſaid, it was the proper Buſineſs of Peda- 
gogues, and Nurſes, and therefore ought to 
be left wholly to them. A fine Reaſon indeed, 
anſwers **?* Seneca: as if the Sage was not the 
Pedagogu® of Mankind ' © Chryſippus even con- 
* deſcended to give ſhort **? Precepts about 
the Education of Children: which as it is a 
« 'Thing in itſelf of no ſmall Importance to 
Mankind; ſo this Condeſcenſion of Chry/ippus 
cannot but deſerve Commendation.” But ha- 
2 done Juſtice to the Szoicks, as to what we 
find laudable; let us now ſee what there is to 
be found in that Sect which may be juſtly eſ- 
teem'd blameable. I have nothing to ſay, as to 
the Vanity, Hypocriſy, and bad Lives, that 


"1 Tov iv co 73 rp4ricov Ta. Idem. Lib. 5, Sect. 2 1.— See Lib. 2, Sec. 13.— 


{11 Idem, Lib. 6, Se&. 22.— Lib. Ts Sect. 15.— Lib. 8, Sect. 5,— 
ex Platon. Apol. See above, Lett. (mm.) 


% Idem, Lib. 3, Sect 6.— Lib. 6, Sect. 16.— 
* Idem, Lib. 7, Sect. 44. 


of MorArity. - "7 


ſeveral particular Philoſophers of that Se& have 
been charg'd with; Iheſe are perſonal Faults, 
and extend not to their Doctrincs: and I ſhall 
here, as I do every where elſe, only conſider 
the Opinions, as they are purely and fimply in 
themſelves. I he Idea then, which the $3ks 
torm'd of Virtue, how magnificent ſoever it 
may at firſt appear; is, in ſome Reſpects, if 
rightly conſider d, not altogether juft, or com- 
leat; not intirely founded on its true Prin- 
ciples; nor exenipt from Errour. Virtue, ſay 
they, is the ſovereign Good; nor is there any 
other Good beſides Virtue: The Sage is ftill 
-»- happy, tho' in the Midſt of the moſt cruel 
Torments. But, beſides that Virtue is only the 
efficient Cauſe of Happineſs, and not Ha 
e itſelf; they laid no Foundation, in he 
opes of another Life, for the Recompence 
and Conſolation of Virtue: nor indeed could 
they, as not properly acknowledging the Im- 
mortality of the Soul; or at leaſt *** ſpeaking 
of it but in a very confus'd and ambiguous 
Manner. Inſomuch, that Brutus, who was a 
Sfoick, ſeems *** not to have been ſo much out, 
as ſome would imagine, in thoſe dying Words 
of his: Wretched Virtue, how have ] been 
deluded in thy Service! I thought thee a real 
Good, and as ſuch have I always devoted myſelf 
to thee, but thou, alas! art only an empty 
Name, à Fantom, an abject Slave expos'd to the 
Inſults of Fortune. And in truth, if the Idea 
of Rewards and Pur iſhments in another Life, 
be not join'd to the Practice of Virtue; © both 
« Virtue and Innocence may be rank'd 1 in 
« the Number of thoſe Things, on which S- 
© lomon has pronounc'd his definitive Sentence: 
« Vanity of Vanities, all is Vanity! To rely 
upon Innocence, would be to lean on a bro- 
« ken Reed; which will not fail to pierce the 
« Hand, that reſts upon it. God, as he is 
the Diſpoſer of Events, the grand Almoner 
both df, good and bad Succeſs; has here on 
« Farth, made Virtue and Innocence no leſs 
4 ſubject to his general Laws; than Health and 
* Riches.” Betides, to ſay that a Man who 
ſuffers for a good Cauſe, is really happy, altho' 
he hath no Reward to expect after Death; is 
to advance a Propoſition equally contrary 
to right Reaſon, and to every Sentiment 
of Nature. But this is not the only 'Thing 
on which the Sic torm'd extravagant 
and chimerical Ideas. Every one knows, 


what a Jett the World has made of their 
Sage; 


n Ariſto Chius -- - Moraiem, quam ſolam reliquerpt, circumcidit. Nam eum locum, qui monitiones continet, ſciſtulit; & Peda- 
gogi efſe dixit, non Philo = : Fanquam quidquam aliud {it ſapiens, quam humani generis Pedagogus ! Senec. Epiſt. 89, p.296.— Ed. 


Grono v. Eam partem Phi 


oſophie, que dat propria cuique perſone precepta, nec in univerſum com ponit hominem, {ed marito ſuadet, quo- 


modo ſe gerat adverſus uxorem; patri, quomodo educet liberos; domino, quomodo ſervos regat; - = Ariſto Stoicus, - levem exiſtimas, 
que non deſcendat in pectus uſque: at illam, nen habentem præcepta, plurimum ait proficere ; ipſaque decreta Philoſophie, conſtitu- 
rionem eſſe ſummi boni; quam qui bene intellexit & didicit, quid in quaque re faciendum ſit, ſibi ip/e precepit. Idem, Epilt. 94, at 


the Beginning, p. 327. Ed. Gronov. 


% See Sextus Empiricus, adv. Maihem. Lib. 7, apud Menag. ad Diog. Laer. Sect. 160, p. 33 1, Col. 1.— 


7 Ubi ſupra, Epiſt. 89, p. 296, Ed. Gronov. 


9 See Mr. Bayle's Dictionary, Artic. Chryſipp. Rem. (R, ) p. 929, Col. 2.— & Quintil. Tt. Orat. lib. 1, c. 1, p. 3 


c. 3, p. 20. c. 10, p. 61.— c. 11, p. 66, Edit. Oxon. 


ce Cicer. Paradox 1, 2. Digg. Laert. Sect. a8. — and the Books of Cicero, de Fin. bon. &+ mal. or Quaſt. Tu/cul, 

ee what has been ſaid before, concerning the Principles of the Morality of Epicurus, Sect. 26, p. 69, col. 1.— 

gte Gataker on Marc. Antonin. Lib. 4, Sect. 21, p. 139, col. 2, lin. 22, & ſeg. 

* Pict. of Mr. Bayle, Artic. Brutus, Rem. (B), p. 716, col. 1.— = 

*** Ibid, Rem. (BB). See Plutarch, in his Life of Brutus. And Je I x init. And Dio. lib. 47, ſub lin, Plutarh, Tom. vj 


1008, B. — & d. Tom. 2, p. 1657, A. — Edit. Francof. Dio. Caf. p. 406, 


7 Mr. Bayle, ubi ſupra, Rem. (C,) p. 716, Col. 2.— 


Ed. H. Steph, 


* Sce Horace, Lib. 1, Sat. 3, Verſ. 115, & ſeq. Cicer, Orat. pro Murena, cap. 29, __ eg. 
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Sage; whom, on the one hand, they deveſt- 
ed of even the moſt innocent and mode- 
rate Paſſions, nay, in a Manner, of Hu- 
manity itſelf; whilſt on the other, the 


made him to vie Happineſs with the very Gods 


themſelves. They held all Sins to be equal. 
They ſaid, that, Virtue excepted, all other 
Things were indifferent; that is to ſay, nei- 
ther good nor bad; but of thele indifferent 
Things, ſome were eligible, and others rejectable. 
Mr. and Madam Dacier have undertaken the 
Apology of the true Sroicks, on all theſe 

cads. * © Tf theſe Philoſophers, ſay they, 
« have mix'd ſomething of Auſterity with the 
“ Sentiments of their Maſter Socrates ; twas 
« not ſo much the Effect of a _— and mo- 
« roſe Diſpoſition; but rather an Expedient, 
« which Prudence ſuggeſted to them: for be- 
« ing well acquainted with the natural Imbe- 
« cillity, and Supineneſs of Mankind; they 
“ have thought fit, in preſcribing Rules of 
« Duty, to preſs them to a greater Degree of 

— than they are capable of; that ſo 

by exerting 1 5 utmoſt Endeayours to come 

up to their Precepts, they might at leaſt 

come to fix in 

Trees which ſtand bent one Way are ſet 

a by a contrary Flexure. Thus when 
Leno, tor Example, ſaid, that all Crimes were 


of Mediocrity; as 


equal; his Intent was to reclaim Men from 


= to give into; that provided _ keep 
clear of Crimes of the firſt Magnitude, they 
are not obligd to be ſo much upon their 
Guard againſt the leſſer or more venal Tranſ- 
greſſions; now his Deſign was to perſuade em, 
that the leaſt Sin, if neglected, becomes in- 
curable; and that in the Eye of God, who is 
© the very Eſſence of Purity; there can be no- 
4 thing found in us, that is ſinful, but what de- 
“ ſerves Death; unleſs we diſarm his Juſtice by 
«© a due Atonement and Repentance : But then 
“ comes a Chry/ippus, who groſly miſtaking this 
“Precept; maintains, that there is no Diffe- 
4 rence 


« 
« 
(c 
« 
cc 
CC 
cc 
cc 
8 an unhappy Opinion, which they are but too 
cc 
( 
cc 
( 
cc 
cc 


tween the Stealing of Cabbages out 
« of a Garden, and the committing of Sacri- 
lege; between the cutting one's Father's 
<« Throat, and the killing of a an which 
two Actions he will have to deſerve one and 

“ the ſame Puniſhment: This indeed is ſo far 
“ from reftraining; that it rather encourages 
and prompts Men to the Commiſſion of the 
« greateſt Enormities. When Zeno ſaid, that 
& the Sage ought to be void of Compaſſion; 
“ his Aim was to ſhew, that the Sage does not 
« confine his Beneficence to thoſe Succours alone, 
« which Pity and Compaſſion extort from him; 
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but thinks himſelf oblig'd to aid and affift 
“ his Neighbour, though he be under no ſuch 
« Emotion: Though a Chryſippus ſhall take 
« Occation from hence, to break aſunder all 
the Bands of Society; and trample under 
« Foot that merciful Diſpoſition, which is one 
« of the moſt eſſential Characters of the Deity. 
«© When Zeno ſaid, that the Sage relies on him- 
“ ſelf alone for all Things; he only meant to 
« ſhew, that our true and real Happineſs could 
„ not depend on the Actions of other Men; 
and to encounter the ſupine Lazineſs of thoſe, 
« who, on Pretence of committing themſelves 
&« to Providence, expect every Thing imme- 
« diately from God; without ever ſeeking to 
obtain his Favour, by their own honeſt En- 
« deavours and Induſtry. Belides, as he taught, 
« that the Soul was a Part of God, nay, God 
« himſelf; ſo this Precept, that Men ought to 
rely on themſelves for all Things, was in Ef- 

ee the ſame as to ſay; that we ought in all 
„Things to rely on the Providence of God, 
« that governs us. But then comes a Diſciple 


| © of his, full of Ignorance and Pride; and in- 


« tirely perverts this Precept, by drawing from 
« it this pernicious Conſequence; That the 
“Sage is above even God himſelf; and is, in- 
« dependently of that ſovercign Being who 


© created him, the ſole Author of his own Ha 


« pineſs, Of almoſt the fame Nature are all 
« thoſe other Paſſages, which have at any Time 
“been made Uſe of to bring the Doctrine of 
“ the Stoicks under Odium and Diſcredit.“ 
Not to examine, whether theſe Expoſitions arc 
as well grounded, as they are ingenious; or 
whether they do not rather favour of a Com- 
mentator, extremely prepoſſeſs d in Favour of 
his Author, and in general of all Antiquity; 
and whether too they are not worthy of thoſe, 
who, to inhance the Merit of the antients, 
and keep up their Characters; make em to be 
as enlighten'd as the Prophets and Apoſtles; 
find out very great Beauties in the moſt inſipid 
and ridiculous Paſſages; and wreſt the Senſe of 
the cicareſt _ even to the expound- 
ing th eee the Metemp/ycho/is of Pythago- 
ras I ſhall content my ſelf with taking Notice 
of two Things, which to me ſeem inconteſta- 
ble: The one is, that rigid and over-ftrain'd 
Maxims are not at all proper to inſpire true 
Notions of Virtue; and ſo = is the demanding 
more of Men than their juſt Duties, from being 
the proper Method to induce 'em to a due Per- 


formance thereof; that Experience Daly ſhews 


us, that to require too much, is the ready Way 
to obtain nothing at all. The other is, that 
tis the Part of a true Philoſopher to reject, eſ- 


pecially 


f u]mque perturbationem anim i ili [(uperiores Philoſophi] ex homine non tollerent, nateraque & condoleſeere, et concupiſcere, et ex- 
timeſcere, et efferri latitia dicerent ; ſed ea contraherent, in anguſtumque deducerent: hic [Zeno] omnibus his, quaſi morbis, voluit ca- 
rere Sapientem. Cicer. Academ. Quæſt. Lib. 1, Cap. 10,— See Diog. Laert, Lib, 7. Sect. 122, 123. Et p. $12,— G /eq. 


Ed. Colon. 


* *Apfoxet Te durorg, Laa guete mh Spapriuare. Dig. Laert. ibid. Seft. 120.— Et Ed. Colon. p. 510. — See Cicer. Acad. 


Quæſt. Lib. 4, Cap. 43-— 44. & de Finib. Lib. 3, Cap. 14. 


'® Media illa, inquit, inter que nihil intereſt, tamen ejuſmodi ſunt, ut eorum alia eligenda ſint, alia rejicienda, alia omnino negli 


genda. - -- Ila - · valere, locupletem eſſe, non dolere, bona non dico, ſed dicam Grece, mpoyyuiva, Latine autem producta : ſed præ- 
poſita aut præcipua malo.- - Illa autem, egeſtatem, morbum, dolorem, non appello mala, ſed, ſi libet, 2 Itaque illa non 
| e Fin. Lib. 4. Cap. 25 


dico me expetere, ſed legere; non optare, ſed ſumere: contraria autem non fugere, 885 quaſi ſecernere. Cicer. 
26. See alſo, Lib. 3. Cap. 17... & Diog. Laert. ubi ſupra, Sec. 102 


ſeq. 


4 Preface to the Tranſlation of the Reflections of Marc. Antonin, A 3, p. 2. 


.. 


8 The Reaſons, for Example, that Cicero brings to eftabliſh the Equality of criminal, as well as of good Actions, Paradox. 3. 
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adox. 3. 
leave 


pecially when he is treating of Morality, all 
lach Maxims as are ambiguous, or ſubject to 
Miiconſtruction. So that, even fuppoſing that 
theſe Maxims in Queſtion are capable of the 
Mitigations contended for by thoſe, Who are 
ſo bent upon juſtifying the Antients, what ere 
it colt; yet we cannot fairly avoid cenſuring 
the Paradoxes of the Stoicks; together with 
their vain Subtleties, their conciſe and rough 
Scile, their Alfectation of new coin'd Words, 
their frequent Logomachies, the Contradic- 
WE tions charg'd upon em, and their Opinion as 

to obſcene Forms; which 8 they inſiſt, may be 
made uſe of without any Manner of Scruple. 
Nor is this laſt Particular to be much wonder'd 
at in Men who contend, as the Szoicks do, that 


rum. Idem, de Finib. Lib. 3. Cap. 2. — Nova verba 


non ita tractantur. ut d-bent, ſed aliquanto minutius. 


Diog. Laert. ibid. f. 188. — p. 556. — Ed. Colon. 


13 See Diog. Laert 8. 129... p f16,- 


nin. Lib. 3, §. 1.— ibique Gataker, p. 83, col. 1, lin. 53, & d. 


s BCE: 


FER Epicurus and Zeno, we find not, 
among the ſucceeding Philoſophers, any, 

who ſet up new Schemes of Morality. 
Each Man bctook himſelf to that Set, where 
he found what moſt ſuited his own private den- 
timents. The Romans, who had their Philo- 
ſophy, as well as the reſt of the Sciences, from 
the Greeks; took this Courſe. In the Reign 
of Auguſtus, a Philoſopher of Alexandria, cal- 
led © Potamo, introduc'd a Manner of Philoſo- 
phizing, which they called Eclectic; becauſe 
it conſiſted in ng from all the Tenents 
of the preceding Philoſophers, ſuch as 1 
moſt reaſonable; out of which they form'd, 
each Man his own Syſtem of Philoſophy. Ci- 
cero, who, as I ſaid before, was a moderate 
Academick ; does for the moſt Part purſue this 
Method in his Book of Offices; * where he is 


of the Science of MoRALITY. 


appear. 


all Women * ought to be had in common a- 
mong the Sages. There were alſo ſome among 
them, Who maintain d, that the Cynicłks 
Way of living was the ſborteft Cut to Virtue, 
Chry/ippus taught, that there was no Harm 
in committing Inceſt with one's Father, Mother, 
Son, Daughter, Brother, or Siſter; or in feed- 
ing upon human Carcatles. What the Sroicks 
{aid about the Loye of beautitul Boys; is at 
leaſt liable to very odd Conſtructions. In fine, 
theſe Philoſophers believ d, that their Sage 
might abſolutely diſpoſe of his own Lite 
and put an End to it whenever he thought fit; 
and this Opinion, as falſe and dangerous as it 
is, was, as is univerſally agreed, the Senſe of 
the whole Sect. | 


leave us little Room to doubt, but that the Srofcks underſtood this according to the Letter. See the Reaſon given by Diog. Laert. 
lib. 7, c.120.— And p. 510, — Edit. Col. and reported by Mr. Pufendorf, Lid. 1, Cap. 8, Sect. 1, n. 1. | 
© Stoicorum aaſtrictior eſt oratio, aliquandoque contrattior, quam aures populi requirunt. Cicer. m Bruto, Cap. 31.— Quamquam 
ex omnibus Philoſophts Stoici plurima novaverunt. Zeno quoque eorum princeps, non tam rerum inventor fuit, quam novorum ver 
grunt; deſerunt fitata: - - pungunt. quaſi aculeis, interrog atuunculis an- 
gutis ; quibus etiam qui adſentiuntur, nihil eee Fre" et er abeunt, qui veneraut: res enim fortaſſe vere, certè graves, 
id. Lib. 4, Cap. 3.— | | 
7 See Plutarch, in his Treatiſes, de repugnantiis Stoicorum, and, de communibus notitiis contra Stoicos. 
3 *O ods ivbrpbyuur Joy. Cicer. Ep. ad Famil. lib. 9. Ep. 22.— See the whole Letter. 
9 * Aptouer 33 dvroi;, na? Nong EN vhs yvvduα, der rape Tos cor. Drog. Laert. f. 131. — lib, 7, 3 8 .— Ed. Colon, 
o E y&p Toy Kuvioudv ouvropuov in" &perhu 636v. I id. §. 121.— p. 511,.— Ed. Colon. 1 
Ey 32 TW rep! rohre lag, ug; wyrphor baue, ual buyarpic:, ua? dior̃g 2 nat Tg & Troα r uatecdiv ue αον 


12 See Sext. Empir. Pyrrh. hy poth. Lib. 3, c. 24, p. 173, A.— Et Ed. Fabric. p. 178.— | 

Ed. Colon. & Cic. Tu. Quaſt. Lib. 4, c. 33. 34. | 

14 *Evadya; T5 Oacv Hdku» favrdy 13 Bly . . 
eder. N vdoorg dire. Diog. Laert ubi ſupra, F. 130.— Ed. Colon. p. $17,— 


See Cic. de Finib. Lib. 3, c. 18.” & M. Anto- 
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ſometimes a Stoick; ſometimes a Deripatetick. 


That excellent Work, ſo well known to the 


World, is without Diſpute the beſt Treatiſe 
of Morality, that all Antiquity has furniſh'd 
us with ; the moſt regular, the moſt methodical z 
and what does the neareſt of any come up to 
a full and exact Syſtem of Morality. I fay, 
what comes the neareſt. For he would be 
much out, who ſhould imagine it to contain 
a © Compleat Body of Morality; ſuch as deſtends 
to the utmoſt Degree of Particularity; and where 
every Thing is digeſted into the very beſt Or- 
der, and Method poſſible. Many Things are 
there wanting, which naturally come within the 
Plan of that Science; and, for the Generality, 
the Topicks he there goes upon, are but very 
ſaperficially handled; as might be cafily made 
We there alſo find ſome · Deciſions 


too 


ETI dd Tpd S/ da Bnacuring Tr; dipeorc Loy dd Iorduuvog Ts AF f, Aae T dfoaura 35% fxdgy; NU dips* 
ge Diog. Laert. Proo m. Sect. 21,,” p. 14 — See Menage thereupon. p. 11, col. 2.— 

Sed tamen noſtra leges, non multum a Peripateticis d ſſidentia; quoniam utrumque, et Stoici, et Peripatetici, eſſe volumns, De Offic, 
Lib. 1. Cap. 1.— v. Grzv. i. |. p. 4, col.1,— & d. *Tis thus we ought to read that Paſſ ge, partly according to the Conjecture of 
Gronouns the Father, and Grevins ; and partly according to Mr. Le Clerc; See Ars Critica, Part. 3, Sect. 1, Cap. 16, Num. 22, 


Tom. 2, p. 286.— Edit. 2d. 


© This is what his laſt Tranſlator into French, in his Preface, pretends to aſſert. 
von may ſee Examples enough, both in the Text, and Notes of Mr, Barbeyrac's Tranſlation of Pufendorf. Sce there thelndes 
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too rigid; or ſuch as plainly ſhew, that Cicero 
was not thoroughly acquainted with the true 
Principles, on which the Reſolution of -fome 
certain Caſes depends. *Tis great Pity his 
Treatiſe of Government is loſt; of which the 
few Fragments remaining give us a very noble 
Tdea. His Diſcourſe of Laws, which we yet 
have, though imperfect; contains many ex- 
cellent Things. Cicero there particularly ap- 
plies himſelf to prove at large, that there is a 
natural Law, in er of any « humane In- 
ſtitution; and which derives its obligatory 
Force from the Will of God. This he proves 
to be the Foundation of all juſt and reaſon- 
able Laws. He ſhews the Uſefulneſs of Re- 
ligion £ in civil Societies. He follows the 
grand Principle of the Szoicks, that Man is 
born for Socicty; and from thence deduces 
all the reciprocal * Duties of Mankind. And 
though he acknowledges it neceſſary to admit 
all this, for one who intends to build upon 
well-choſen and well- connected Principles ; 
« yet he expects not that all the Wor d will 
« approve of them; he promiſes himſelf only 
4 the Approbation of the antient Platoniſts; 
« and that of the Peripateticks and Stoic-s. 
« As to the Epicureans, he is under no Con- 
“ cern about them; they profeſſedly retir'd 
« from all political Affairs; he therefore leaves 
4 them to philoſophize, in this their Retreat, 
as they ſhould think fir: But for Arceſilas and 
c Carneades, he asks * Quarter of them; and 
« fears, that, ſhould they come to point their 
4 Batteries upon him, they would ſoon make 
c practicable Breaches in this his ſuppos'd im- 
“ pregnable Fortreſs: He perceives not in him- 
* hit Courage enough to repulſe em, wiſhes 
c therefore not to be expos d to their Indigna- 
« tion; is deſirous to appeaſe em, and prevent 
« all Acts of Hoſtility.“ He has been, and not 
without Reaſon too, charg'd with not adhe- 
ring ſtedfaſtly enough to his Principles; and 
with being too much an * occaſional Rea- 
ſoner. I cannot forbear adding here Mon- 
zagne's Opinion of this great Orator's Way of 
Writing. As to Cicero, ſays he *, Thoſe of his 
Works that are moſt uſeful to my Deſign, are his 
\ philoſophical Trat#s; particularly the moral. But, 
ro ſpeak my Mind freely == his particular Way 
of Writing, with all others of the ſame kind, is 
o me very tedious. For his Prefaces, Definitions, 
Diviſions, and Etymologies take up the greateſt 
Part of his Work, Whatever there is of Life aud 


| 


© Nec, ſi regnante Tarquinio nulla erat Rome ſcripta lex de ſtupris; idcirco non contra illam Legem ſempiternam Sextus Tarquinius 

vim Lucretia, Tricipitini filie, adtulit. Erat enim ratio profecta à rerum naturd, & ad rectè faciendum impellens; & a deli 

cans: que non tum denique incipit Lex eſſe, cum ſcripta eſt; ſed tum, eum orta eft. Orta autem ſimul eft cum mente divina. Quam 
ob rem Lex vera, atque printeps, apta ad jubeudum; & ad vetandum ; Ratio eft recta ſummi Fovis, Lib. a, cap 4 | : 

Ergo eft Lex, juſlorum injuſtorumque diſtinftio, ad illam ant iquiſimam, & rerum omnium principem expreſſa naturam; ad quam 

Teges Hominum diriguntur, que ſupplicio improbos adficiunt ; defendunt ac tuentur bonos. Tbid. cap. 5._. 5 

4 Ibid. Cap. 7. See the Paſſage cited by Mr. Barbeyrac, Pufend. Lib. 2, Cap. 4, Sect. 3, Note 4, p. 222, Col. 1. | 

2 Atqui, ſi natura confirmatura jus non erit, virtutes omnes tollantur. Ubi enim Liberalitas, ubi Patria Caritas, ubi Pietas; ubi 

aut bene merendi de altero, aut reſerenda gratia voluntas poterit exiſtere ? nam bac naſcuntur ex eo, quod natura propenſi ſumus ad 


diligendos homines: quod fundamentum juris eſt, Ibid. Lib. 1, Cap. 13.— 


Dict. of Mr. Bayle, Artic. Carneades, Rem. (H.) 


# perrurbatricem autem harum omnium rerum Academiam, hanc ab Arceſila & Carneade yecentem ; exoremus, ut ſileat. Nam fi 
invaſerit in hæc, que ſatis ſcitè nobis inſtructa, & compoſita videntur; nimias edet ruinas : quam quidem ego piacare cupio 3 fub mo vere 


| audeo. Lib. 1, Cap. 13. | 
10 ee Queſt. Hieronym. of Mr. Le Clerc, p. 152, t /e 


® Eſſays, Lib. 2, Cap. 10, p.295, 296. And p. 164, 2 ultim. 


It to me. I come thither already fully prepar'd fron 


regret the 


tarch, ſays he, and Seneca have both this great 


Marrow, 'tis ſinother d and of in the Tediouſe/; 
of the Preparation. When ] have ſpent an Hou: 
in reading him, === and come to recolle what | 
have thence eutradted of Juice and Subſtance: | 
for the moſt Part I find nothing but Wind: Fr, 
he is not yet come to his main Arguments; or ye; 
ready to produce the ſtrong Reaſons, which ar, 
to do the Buſineſs, and clear the Point, I wan ® 


lo be reſolud in. To me, who only deſire to be- 


come more diſcreet, not more learned or eloquent. 
theſe Logical and Ariſtotelian Rules and Or;. 
nauces are of no Uſe at all. I would have a Min 
begin firft with that, which is of the laſt Conſe. ft 
uence, I know well enough what Death and 
Pleaſure are, there is no Occaſion to and ana- 
tomi ing of em to me. I look for good and ſoli1 
Reaſons at firft Daſh; ſuch as will inflru# n 
how to ſtand the Shock of 'em, and makes a braut. 
Defence. Your grammatical Niceties, fine-/pur 
Argumentation, and delicate Turns, are nothin; 
zo this Purpoſe © I am for Diſtourſes that gin 
their firft Charge into the very Heart of Dou; 
his only beat about the Buſh. They are proper q 
nough for the Schools, the Bar, or the Pulpit ; Y 
where we have Leiſure to nod, and may a- 
wake a Nuarter of an Hour after, Time enough u 
find again the Thread of the Diſcourſe. It is very 
requiſite to talk after this Manner to Fudges, we 
have a Mind to gain, right or wrong, to favour 
our Cauſe; to Children and common 25 where: 
every Thing is to be urg d, in order to ſee what 
will take with them. I want not any one to make 
it his Buſineſs to ftir up my Attention, and cry 
out to me fifty Times, O yes, as our Cryers, aud 
Heralds do. The Romans in their religious Ex- 
erciſes began with, Hoc age: as we in ours ds i 
with, Surſum Corda; which are ſo many Words 


my Chamber ; = == inflead of whetting my Appetite 
by theſe Preparatives and Preludes, theyquite ſpuil 
my Stomach. Would but the Licentiouſueſs of the 
Times excuſe the ſacrilegious Boldneſs; I ſbould 
even cenſure the Dialogiſms of Plato him/z/, 
as languid, and cumberſome to his Matter; and 
Los , Time, ſpent upon long 
and needleſs Preliminaries and Interlocutions; 
byone who had ſo many, and ſo much better Things 
zo ſay. My Subject now naturally engages me 
to give the Reader here, what Montagne ſays * 
immediately before the laſt=cited Paſſage. © Pi- 


Accommodation for one of my Humour; 


< that the Knowledge, I ſearch for, is there 
n 3 « deliver'd 


A- 


* Pag. 162. — Ge. 
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« deliver d out in Parcels. - Such are the O- 
60 7 of Plutarch, and the Epiſtles of Se. 
« neca; which are the moſt beautiful Part of 
their Writings. -- Theſe Authors, as they do 
for the moſt Part concur, in all their uſeful and 
true Notions; ſo they both happen d to flou- 
riſh about the ſame Age; were both Tutors 
to two · Roman Emperours; both Foreigners, 
both rich, both great Men: Their Doctrine 
is the very Cream of Philoſophy; and deli- 
ver'd after a plain and pertinent Manner. 
Plutarch is more uniform and conſtant: Seneca 
more various and wavering. The. laſt toils, 
ſets himſelf, and bends his whole Force, to 
fortify Virtue againſt Frailty, Fear, and vi- 
cious Inclinations: The other ſeems more to 
ſlight their Power; diſdaining either to mend 
his Pace, or ſtand upon his Guard. Plutarch s 
Sentiments are Dlatonick, gentle, mild, and 
accommodated to civil Society: The other's 
are Stoical and Epicurean, more remote from 
common Practice; but, in my Opinion, better 
fitted for private Uſe, and more determin d. 
Seneca ſeems to lean a little to the Lyranny 
of the Emperours of his Time. Plutarch 
every where ſhews a Spirit of Freedom. Se- 
zeca_ abounds with ſurpriſing Turns, and 
Flaſhes of Wit; Plutarch with Things. 
The firſt warms and animates; the latter 
ives more Content, and fuller Satisfaction. 
ke one guides us, the other puſhes us on.-- 
There are, (ſays the ſame Author in another 
Place ?) in Plutarch, abundance of Dit- 
courſes, well worth our Peruial, where he 
is even prolix : - but then there are a 
thouſand others, where he but glances up- 
on Matters: Where he only points with 
his Finger to direct us which Way we may 
go if we will; and contents himſelf ſome- 
times with barely touching upon what is 
moſt material. Theſe then are to be re- 
mov 'd out of their Obſcurity into a clearer 
« Light.” Mr. and Madam Dacier confeſs ?, 
That in the Morals of Plutarch, there is 
any Thing that is thoroughly dif= 
cuſS'd, and fully made out; and that. all 
the Matters there treated, a few only excepted, 
are but very ſuperficially handled. As for 


= Seneca, his Treatiſe de Bengficiis is, in my 


Opinion, the very beſt Piece he has; but there 
too he obſerves as little Order, and Method, 
as in the reſt of his Writings : a Defect, 
which is, more or leſs, to be found in almoſt 
all the Authors of Antiquity, Tis own'd ”, 


That he has join'd to the Virtues of the firft 


Parts among 


of MorALrtv. — 


Stoicks, all the Pride and Haughtineſs of their 
Followers: And indeed, we may eaſily diſco- 
ver ', that this haughty Stoick never ſpeaks of 
Virtue without Vanity. Notwithſtanding all 
which, he may be read with infinite Advau- 
tage, if we, do but join to his Precepts two 
Things, which are there wanting: The one is, 
that God has commanded us to apply ourſelves 
to Virtue; the other is, that he will reward 
with eternal Happineſs all ſuch as fhall 
have faithfully adherd thereto. The fame 
is to be ſaid too of Epifetus, and Mar- 
cus Antoninus. We have of the firſt, be- 
fides his Manual, ſo well known to the 
World; ſome Diſcourſcs that have been pre- 
ſerv'd by Arrian. That Philoſopher, in the 
Opinion of Monſieur and Madam Dacier , is 
more unaffected, ſolid, aud pure than Seneca: But 
is without any great and noble Views, is waut- 
ing in Extent of Genius, and Elevation of Thought. 
Antoninus has all theſe Qualiſications, with a 
Soul more vaſt and capacious than his Em- 
pire. He contents not . himſelf with the bare 
receiving, and ſolidly' explaiuing the Precepts 
of his Mafters ; but frequently correds, and 
gives em new Strength, either by the ingeni- 
ous and natural Manner in which he has pro- 
pos'd em; or by the new Diſtoveries with 
which he has improv'd em. But however, it 
muſt be own'd, that he retains fo much 
of the ill Principles, and Maxims of 
the Nicks; as to require a Reader of no 
ſmall Caution and Judgment. Beſides, ths 
Cofturity and Hardneſs of Stile, common to 
all of that Ses; is ſtill greater in the 
Reflections of that Emperour; who often ex- 
plains himſelf but by ' Halves , becauſe he 
wrote only for himſelf. Nor would any 'Thing 
leſs, than the Ability of his laſt Franſlators, 
have ſerv'd to make that Work be read with 

Pleaſure in our Language... .. . 
The Roman Lawyers, of whom the greateſt 
Part were Stoicks, contributed very much 
to the perfecting that Part of Morality, which 
may be calld Natural Furiſprudence , The 
Study of the Law having under the Empe- 
rours, become a principal Step. to Prefer- 
ment; the Men k ; the greateſt Genius, and 
the Romans, continu'd to ap- 
ly themſelves. to this Study, for near the 
5 ace of two Centuries. It were to be wiſl'd, 
that we had had the Writings of thoſe famous 
Lawyers intire; they would no doubt have 
afforded us very great Light. But the Em- 
perour Juſtinian, having been pleas d to a- 
| 8 | 


* It is believ'd (fay Mr. and Madam Dacier, in their Preface to the Tranſlation of ſome of Plutarch's Lives,) that he was 


he. 


P Lib. 1, Cap. 25, pag. 98. And Ed. ult. p. 267.— 


Tutor to Trajan; but this is founded only on a Latin Letter, which manifeſtly appears to have been forg'd: Trojan was as old as 
See Vies de Plutarque Traduit. par Dacier, Tom. 8, p. 260, 
* He had ſtudied under the Philoſopher Ammonius, at Delphos. 


Edit. Par. 


In their Preface. See Vies de Plutar. Dac. Tom. 1, Pref. p.41.— 8 


The fame, in their Preface to Marc. Antonin. * A 7, pag. 2.— Edit. Haye, 1697. 


* 3. 


„ 


Reſſections on good and bad Fortune in Lotteries, by Mr. Le 


Li ſupra, Pref. to Marc. Antonin, * A 75, p. 10.— 


See what Gataker ſays in his; 


Clerc; p. 229. Ibid. 
* Ibid. 


See what Pufendorf ſays in his Specimen Controverſ. &c. Chap. 1, Sect. 3. / 


[(L] 


bridge the Roman Laws; of which the De- 
ciſions of theſe Lawyers, were the moſt con- 
ſiderable Part; their Works hereupon grew 
out of Uſe; ſo that we have now left of em, 
only ſome Fragments in the Digeſt. Tribo- 
nian the Lawyer, to whoſe Care the Empe- 
rour had committed this Work; has left us 
a very Chaos *, full of Obſcurity and Con- 
traditions; which afford a vaſt Field for 
Chicanery ; and which have, in the latter Cen- 
turies, produc'd that prodigious Number of 
ſenſeleſs, and confus'd Commentaries, It ap- 
pears by this Collection, and ſome Hiſtori- 
cal Remains, that there were, m the Roman 
Empire, Se&s among the Lawyers“; who, 
upon ſeveral Points, follow'd different Opi- 
nions; in the Manner we ſee practis d among 
Philoſophers, and Divines. . not- 
withſtanding all thoſe Diviſions, and the vain 
Subtleties, that were the common Source 
from whence they ſprung; we may find a- 
mong thoſe few Fragments, ſeveral conſiderable 
Principles of natural Equity, that may ſerve 
to decide many difficult Caſes; but they lie in- 
termix'd with a far greater Number of Laws, 
purely poſitive. 

The Platoniſts, who became famous in the 
third and fourth Centuries; ſuch as Ploti nus, 
Amelius, Porphyrius, Jamblichus, Proclus, 
&c. apply'd themſelves much more to explain 
the Speculations, or rather chimerical Con- 
ceits of the Founder of their Sect; than 
to cultivate his Morals. ee had hither- 
to, had but very few Followers: He was 
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ſcarce known in the Weſtern Parts of - the 
World, till towards the Beginning of the 
ſixth Century. The celebrated Boetius, by 
tranſlating ſome of that Philoſophers Wri- 
tings, laid the firſt Foundations of that pro- 
digious, and truly deſpotick Authority, which 
the Peripatetick Philoſophy became aftcr- 
wards poſſeſsd of; and which, even to this 
Day, in many Places, it ſtill maintains. The 
Arabians, in the cleventh Century, grew fond 
of it; and introduc'd it into Span From 
thence ſprung the Scholaftick Philoſophy ; 
which ſpread itſelf all over Europe, and with 
its barbarous Cant became even more prejudicial 
to Religion and Morality, than to the ſpecu- 
lative Sciences. The Ethicks of the Schoo!l- 
men ee, is a Piece of Patchwork; a confus'd 
Collection, without any Order, or fix'd Prin- 
ciples; a Medley of divers Thoughts and 
Sentences out of Ariſtotle, Civil and Canon 


Law, Scripture, and the Fathers, Both good | 
and bad lie there jumbled together; but ſo 


as that there is much more of the latter, 
than the former. The Caſuiſts of the ſuc- 
ceeding Centuries, made it their ſole Buſj- 
neſs to out-do their Predeceſſours, in broach- 
ing of vain Subtilties; nay, what is worſe, 
monftrous and abominable Errours; as all the 
World knows. But let us paſs by theſe un- 
happy Times; that we may at length come 
to that Age, wherein the Science of Morali- 


IG, if I may ſo fay, rais d again from the 
ad. | | 1 


See the Anti- Tribonian of Francis Hotman; the Latin Verſion of which was reprinted at Hall in Saxony; and at Leipſeck, in 


1704, with a Preface by Mr. Thomaſius. 


<* You will find the Hiſtory thereof in a few Words, in the Principia 7 
pag. g. &. ſeq. of this ſecond Edition. 


where that Book was reprinted in 1694. See 


1 See Barbeyrac's Table of Authors, to bis Tranſlation 


. , | | 
See Mr. Buddens, in his Abridgment of the Hiſtory of Philoſophy, Cap. 5, Sect. 9. 


ark Civilis of Mr. Van Eck, Profeſſor at Utrech!; 


of Pufendorf ; where you will find many Examples of thi; 
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H E famous Chancellour of England, 
Francis Bacon, who livd in the End 
of the Sixteenth, and the Beginning 
of the Seventeenth Century; was one of thoſe, 
* who moſt learnedly diſcover'd the Inperfectiou 
of the preſent State of Philoſophy; which he la 
Yar a4 vigorouſly to redreſs; and laid down 


moſt excellent Plans for its Reformation. Poſ- 


terity will be eternally obliged to him, for the 
great Light and noble Projects he has fur- 
niſh'd the World with; towards the general 
Reſtauration and Advancement of the Sci- 
ences. We have Reaſon to believe, that twas 
the reading of the Works of this great Man, 
that inſpir'd Hugo Grotius, with the Thoughts 
of attempting the firſt to compoſe a Syſtem 
of the Law of Nature; which he afterwards 
undertook, at the Sollicitation of the cele- 
brated Nicholas de Piereſe, Judge of the High 
Court of Parliament for Provence. Tis pre- 
tended, that Melancthon had already given a 
Sketch of ſomething of this kind, in his E- 
thicks; and they tell us too of one Benedict 
Winckler, who publiſh'd in 1615 a Book inti- 
tled, Principia Furis; wherein he intirely de- 
parts from the Method of the Schoolmen ; and 
maintains againſt them, amongſt other Things“; 


that the Will of God is the very Fountain and 


Foundation of all Juſtice. But'tis acknowledg'd, 
that the latter of theſe two often confounds 
the Law of Nature with that which is poſi- 
tive: And that neither the one, nor the o- 
ther has afforded any more than a « ſmall 
Glcam of Light; not ſufficient to diſſipate 
thoſe thick Clouds of Darkneſs, in which 
the World had been 1o long invelop'd. Be- 
ſides, Melancthon * was too much geen 
in favour of the Peri patetick Phil ophy, ever 
to make any great Progreſs in the Knowledge 
of the true fundamental Principles of the 
Law of Nature, and the right Method of 
explaining that Science. Grotivs therefore 
ought to be regarded, as the firſt who broke 
the Ice; and moſt certain it is, that no 
Man could be better quality'd, for- ſuch 
an Finterprize. Extraordinary Clearneſs of 
Underſtanding 3 exquitite judgment; pro- 
found Meditation; univerſal Knowledge; pro- 
digious Reading; continual Application to 


Study, in the Midſt of a great many vexatious 
Obſtacles, and the neceſlary Duties of ſeveral 
conſiderable Employmerts; with a fiaccre 
Love for Truth; are Qualifications, which no 
one can deny properly to belong to that great 
Man, without wronging his own Judgment 
and bringing his Character in Danger of the 
Imputation either of baſe Envy; or groſs Tg- 
norance.- If (as has been very rightly / ob- 
<« ſerv'd) he was not thoroughly acquainted 
„with the Art of Thinking juſtly; the Fhi- 
loſophy of his Time, being ſtill very dark 
« and obſcure; he has ſupply'd, in a great 
© meaſure, that Defect, by the Force of his 
„good Senſe. If, without the Help of Art, 
© he has ſhewn ſo much Delicacy of Taſte, 
and true Diſcernment; what would he not 
have done, had he been intire Maſter of 
< that Art of reaſoning juſtly, and of rightly 
„ methodizing his Thoughts, which is now, 
© and has been for ſome Lime, to be had?“ 
His Book was firſt publiſhed at Paris in 1625, 
and dedicated to Tabs XIII. *Tis faid he 
at firſt deſignd to have entitled it, The Law 
of Nature and Nations; but he chofe after- 
wards to give it the Title it now bears, of, 
the Law. of War and Peace. What he had 
chiefly in View was, to ſet forth thoſe Duties, 
which the ſeveral £ Nations of the World, or 
their ſovereign Powers, that govern them, 
owe one to another; and how the Differences 
ariſing between em might be juttly termina- 
ted. For which ee he takes into his 
Work the principal Subject Matters of natu- 
ral Juriſprudence, and Politicks; and lays 
down alſo Principles ſufficient to eftabliſh the 
moſt conſiderable Duties of private Men. He 
> himſelf owns, that he is far from having ex- 
hauſted ſo 1 a Subject; and wiſhes that 
others may ſupply what's wanting; to the 

End that Mankind may one Day be furniſh'd 
with a compleat Syſtem of this Science. Ne=- 


ver had Book a more univerſal Approbation. 


Numbers of the Learned: have wrote Com- 
ments 2 it: It has been publickly read and 
expounded in the Univerſities: And the Au- 
thor, but fifty Years * after his Death, had an 
Honour done him, which was not paid to any of 
the Ancients, till after à loug Succeſſion of 


ges. 


* See Mr. Bayle's Dict. p. 447. See alſo the Specimen controver/. of Pufendorf, Cap. 1, Sect. 5. 


Lib. 1, Cap 3. 4. 


© See Gronengii Biblioth, Fur. Gent. Lib. 3, cap. 4, Sect. 9. And F. Frid. Ludovic. Delineatio Ei. F. Nat. &c. Sc. 24. 


Mr. Buddeut, in his Hifory of the Law of Nature, Se, 23. 
gee his Article, in Mr. Bayle's Dict. Rem. (N). 

parrhaſſana, Tom. 1, p. 346.— 
> Idid. Num. 31. — G | 


& See his Preface, Num, x — 3 


1 8 a 
? See the Names of the chief of them, and a very juſt Account of their Performance, in the Hif. ds Droit Nat. by Mr. Budaeus. 
Mr. Bayle Dict. Rem. (O), p. 1407, Col. 2.— See the reſt of this Remark, | 
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Ages I mean, bis bein * hy cum Com- 
mentariis Variorum, at Franctott ' on the O- 
der, in 1691, 3 | | 

Some 'Time after. the Publication of this 


Work of Erotius, John Selden, a celebrated 


Engliſh Lawyer, enter'd the Lifts; and, whe- 
ther through Jealouſy, or a commendable E- 
mulation; torm'd a Syſtem of all the Hebrew 


Laws, relating to the Law of Nature; which /7 


he ſeparated from thoſe, that concern'd the 
particular Conſtitution of the Fewiſh Repub- 
lick, He gave his Book the Title, of he 
Law of Nature, and Nations, according to the 
Doctrine of the Hebrews 5 wherein he is exceſ- 
fively lavith of that vaſt Erudition, which we 
find in all his other Writings: But is far e- 


- nough from eclipſing the Treatiſe of Grotius. 


For, beſides the extreme * Diſorder, and Ob- 
ſcurity, for which Se/dew's Manner of Wri. 
ting has been juſtly cenſur d; that Author - 
derives not the Principles of the Law of Na- 
ture from the pure Dictates of Reaſon ; but 
from the ſeven Precepts given to Noah; which, 
as to their Number, are very uncertain; and 
ſolely founded upon a doubtful Tradition, 
though perhaps ancient enough] He very of- 
ten too contents himſelf with barely reciting 
the Deciſions of the Rabbins; without giving 
himſelf the Trouble to examine, whether they 
are well or ill grounded. 


Not long before the Death of Grotius, another 


Eugliſb Author appear d, of a Character quite 
different from that of Selden, I mean * Thomas 
Hobbes; a great Mathematician, and one of the 
moſt penetrating Genius's of his Age. It is great 
Pity he ſuffer d himſelf to be miſled by the 
Indignation he had conceiv'd againſt thoſe, 
whom he look'd upon as the ſeditious Diſtur- 
bers of the Peace of his Country: Had he 
philoſophiz'd without * 7a paar and with a 
lincere Regard to 'Truth only; he would 
doubtleſs have done her very ſignal es. 


He publiſh'd at Paris 1642, his ? Treatiſe d 


Civez wherein, amongſt other dangerous Er- 


. Fours, he endeavours to cftabliſh, and that too 


in the Geometrical Method, the Hypotheſis 
of E icurus; which makes Self-Preſervation 


and Self-Intereſt, to be the original Cauſes 


of Civil Society. He builds upon this Sup- 
poſition; That all Men have the Will, as 


7 By the Care of Mr. Berman, Profeſſour in that Univerſity. That Edition was reprinted there in 1699. It is in 40. 
< =» See the Ars Critics of Mr. Le Clerc, Tom. 1, Part 1, Sect. 3, Cap.5, & Num. 5, p.115,— 116, Edit. 2. & Bib. Clo 
; Om. 1, „355. — 5 N 
* See He 2 Controverſ. of Mr. Pufendorf, Cap. 1, Sect. 7. | | 

his Life printed at Carolopoli, in 1681, in 12% ; and abridg'd by 


He was born at Malmesbury, and Son of a Clergyman. See 
Mr. Bayle, in his Dictionary, p. 1571. 


himſelf much more 1 275 for he here roundly 


Adverſaries. He had ſeveral of em; but 


thought him ſo; for he admitted none but Cor- 


well as the Strength and Power to Miſ- 
chief one another; and that the State of 
Nature is a State of War, between each 
particular Perſon, and the reſt of Mankind. 

e gives an unlimited Authority to Kings ; 
not only in Affairs of State, but even in Mat- 
ters of Religion. Hobbes created Hime, by 
this Work many Enemies; but, as Mr. Bay le 
ays , the more diſterning and judicious Part 
of Mankind were ford to acknquledge, that nn 
one had ever yet penetrated {6 far into the Foun- 
aations of - Civil Policy. Lambert Lelthuyſen, 
a famous Philoſopher » of the united Provinces, 
boldly undertook the Defence of this I reatiſe 
De Gve, as far as related to Hobbes's Manner 
of demonſtrating the Laws of Nature. Ihe 
ſame Year this * appear d, Hobbes pub- 
Iifh'd his Leviathan; the Sum whereot is: 
That, without Peace, there is no Safety i 
in a State; and Peace cannot ſubſiſt, with- 
out Authority; nor Authority, without 
Arms; and Arms avail not, unleſs put into 
the Hands of one Perſon : and that the Fear 
« of Arms cannot incline thoſe to Peace, who 
« are pull'd on to Hoftilities by an Evil, 
“ more to be dreaded than Death itſelf; that 
« is to ſay, by Diſſentions about Things ne- 
« ceſlary to Salvation.” In this Piece he lays 


maintains, That the Will of the Sovereign a- 
lone conſtitutes, not only what we call juſt and 
unjuſt; but even Religion alſo; and that no di- 
vine Revelation can bind the Conſcience, til! 
the Authority, or rather Caprice, of his Le- 
viathan; that is, of the {ſupreme arbitrary 
Power, to which he attributes the Government 
of eyery Civil Society; has given it the Force 
of a Law. If thereupon we ſometimes find 
in his Works, ſome — Contradictions; 
tis probably, becauſe he durſt not truſt the 
Reader with the whole of his Notions; and 
was willing to provide for a Retreat, in caſc 


he ſhould not be able to ſtand the Shock of his 


* ot — = oy A Lo ad Fm o fend cas a 


they did not all ſucceed alike. He paſs d 
for an Atheiſt; and perhaps they were no: 
very much out in their Judgments, who 


poreal Subſtances, - 


® See the Judgment Grotius paſſes upon it, in the Appendix to his Epiſtles; Epiſt. 648,” p. 95 t, col. 2 = on 

2 Mr. Bayle's Dict. Rem. (D), p.1572, col. 1. And Pufendorf's Preface to his firſt Edition,“ 3, p. 2, — Ed. Amſt. 16939, 8 M 
of his De Jure Nature & Gentium. N | | bo 
In an anonymous Diſſertation, intitled, Epiſtolica Diſſertatio, de principiis juſti & decori, continens Abologiam pro tra Tatu cli a tor 
riſimi Hobbei, de Cive. Amſterd. 1651. It was afterwards reprinted among his Works, at Rotterdam, 1680, Tom. 2. 5 
5 Bayle, Dict. Rem. (E), p. 1573, Col. 1,.— ex Audore vitæ Hobbeſii, . 45. = | 

* See the Hiſt. du droit Naturel, by Mr. Buddeus, Sect. 26. A Liſt of them may be ſeen at the End of his Life. 2 
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SECT. 


H E. Number of Commentators upon 
Grotias daily increaſing, inſomuch that 
there was now ſcarce any Thing elſe 
minded, beſides Diſputes about the Senſe of 
his Words; and the barbarous Terms, and ri- 
diculous Subtleties of the Schoolmen, of which 
Grotius had purg'd his Work, being again 
brought upon the Stage; a German had the 
Courage to ſhake off the tyrannical and per- 
nicious Yoke of Cuſtom; and bravely follow 
the Footſteps of that great Man: I mean the 
7IInſtrious ene} Pufendorf *; who has there- 
by acquir'd an immortal Reputation: a Repu- 
tation, whoſe Luſtre not all the Efforts of his 
envious Competitours will be ever able to ef- 
urſu'd the Genius and Method of 
Grotius e He examin'd and weigh'd Things in 
their Originals; and making the beſt Uſe he 
could, of the Diſcoveries of thoſe who had 
gone before him, he then added his own; 
which ſoon gave very great Hopes of his ac- 


228 that Work, which as yet was but 
in Ei 


nbryo. 'The Principles of the new Phi- 
loſophy, which he exceedingly reliſh'd, but 
without blindly adopting all the Opinions of 
the Carteſiaus; together with the jp 
ticks, which he ſtudy'd under. * a celebrated 
Profeſſour in the Univerſity of Jeua; did not 
a little contribute towards the perfecting his 
natural Qualifications; and rendering him 
more capable of ſo vaſt a Work. We are be- 
holden, for the firſt Sketch he drew of it, to 
the Leiſure an unhappy Accident, he had the 
Misfortune to meet with, gave him. He had 
been ſent for into Denmark, to be Governour 
to the Children of a certain Lord, who was 
then Ambaſſadour of Sweden to the other 
Northern Crown. A little after his Arrival 
at Copenhagen, the War ſuddenly breaking 


= out again with the Swedes, (who attack d 


that City, but were after ſome Time oblig'd 
to raiſe the Siege;) Mr. Pufendorf was made 


XXX. 


Priſoner *, with the reſt of the Retinue of the- 


Ambaſſadour; who was himſelf but a tew Days 
before, gone to take a Trip to Swedev, Du- 
ring this Confinement, which laſted eight 
Months; as he had no Books, neither was 

rmitted to ſee any Body; he took a Reſo- 
ution * to meditate on what he had read in 
Gretius and Hobbes; and having collected his 
Meditations together, he compos'd a ſhort 
Syſtem out of what he lik'd beſt, which he 
turn'd and explain'd his own Way; handling 
ſuch Matters as thoſe Authors had omitted ; 
and adding to the whole ſome new Thoughts 
of his own, as they occurrd. Not that he 
intended, at that Time, any Thing more, 
than to divert himſelf in his Solitude: But a- 
bout two Years after his being ſet at Liberty, 
he went into Holland; where a Friend of his 
getting a Sight of this Eſſay, advis'd him to 
review, and publiſh it. He did fo; and the 
Work was printed at the Hague, in 1660; under 
the Title of Elements of 2 Juriſpru- 
dence, He owns in his * Preface, that, be- 
tides Grotiaus and Hobbes, the Profeſſour 


in Mathematicks mention'd before, had at 


forded him ſome Light. His Method is, 


in ſome meaſure, that of the Geometricians : 


For he firſt lays down his Definitions and 


Axioms 3 afterwards he explains em; and 
then draws out the Conſequences they con- 
tain. And though he himſelf provd after- 


wards diſſatisfied with this Work of his, and 


publickly own'd it to be the imperfect and pre- 
mature Fruit of his more juvenile Studies; 
* as the Publick gave it a very favourable 

eception; ſo it ſervd to make our Author 
known to the World, in a very advantageous 


Manner. The Elector Palatine, Charles Lewis, 


to whom it was dedicated; was not fatisfy'd 
with returning him his immediate 'Thanks for 
it, in a very obliging Letter /; but ſent for 
him the Year following to his Univerſity of 

| Heidelberg; 


* He was originally of the Marquiſate of Miſnia, in Saxony, and a Lay Man, tho? ſprung from the Clergy ; for his Father, 


in many Places ſo ſpoil the Senſe, as to make 'em unintelligible. 


Grandfather, his Uncles, both on the Father's and Mother's Side, were Miniſters of the Lutheran Communion. I learn'd this from 
one of the Pieces, which compoſe that Collection, intitled, Eris Scandica, p. 149, 150. The Village, whereof his Father was 
Miniſter, is call'd F/eh, near Chemnitz ; and in all Probability he was born there. His Brother at leaſt, Iſaiah Pufendorf, is a Na- 
tive of that Place; as Mr. Gundling teſtifies, in his Hiſt. Philoſ. Moralis, Part 1, cap. 6, Sect. 5, Note 10. See alſo the 4d Erudi- 
torum of Leipſic. An. 1703, p. 185. g 

* Erhard Ii eighel. He was with that Profeſſour in 1657, during the whole Year. See Eris Scandica, p. 126. 

© Mr. Coyel: This happen'd in 1658. Eris Scandica, p. 126. 2 . 

4 One of his Letters, to the Baron de Boineburg, is publiſh'd ; wherein he ſays, that the Pretence for detaining him was; that 
his Brother was ſettled in Sweden, See F. Groningii Bibliothec. Fur. Gent. Lib. 3, cap. , p. 281. Twas that Brother, to whom 
he dedicated, in 1675, his Diſſertationes Academice Selectiores. He calls him 1/aiah de Pufendorf, Knight, (Eques Auratus,) and 
Chancellour to the King of Sweden, in the Dutchies of Bremen and Verden. He ſays he had been ſent to the chief Courts of Europe, 
about tlie Affairs of that Prince. See the Place before quoted, Lett. (a), in Mr. Gundling's Book. 

e Tis what he ſays himſelf, in the Letter above cited, but which, as well as the others which follow, is ſull of Errata; which 

* Pref. & p. 3. & d. 5 85 ; 

f The Dedication is dated the Firſt of September, 1660, and the Elector's Letter the 29th of the fame Month. The Letter is 
Printed in the Biol. Fur. & Gent. of Groning ius, Lib. 3, Gap. 10, Sect. 1. And in the Delineatio Hiſt. Fur. divini, &c. of F. Frid, 
Ludovic, publiſhed at Hall in Saxony, 170 1. Set 45. 1 a | 


Heidelberg; where, on his Echalf, he founded 
a Profeſſorſhip in the Las of Nature and Na- 
tions, Thus, that great Prince, at the ſame 


Time that he conferr'd on Mr. Prufendorf, ſo 
high a Mark of Diſtinction and Favour ; ſe- 


curd to himſelf the immortal Glory, of ha- 
ving firſt ſet the Example to all, who ſhould 
hereafter publickly cauſe to be taught, this 
noble Science; a Science ſo neceſſary for Youth, 
and indeed for all Mankind; but which no one 
had as yet bethought himſelf of introducing into 
the publick Univerſities. As our new Profeſſour 
conſtantly made it his Buſineſs to explain the 
Treatiſe of Grotius; ſo this gave him the Op- 
portunity of obſerving, more and more eve- 
ry Day, the Neceſſity there was of compoling 
ſomething in that Kind, that ſhould be more 
complete. The Solicitations too of the Baron 
de Boinebourg, then Chancellour to the Elec- 


tor of Meniz; might alſo contribute very 


much to engage him therein. That Miniſter 
was extremely defirous, to have fome Body 
ſet about the compiling a methodical Body of 
natural Juriſprudence ; and had in vain en- 
deayour'd to perſuade ſeveral learned Men to 
undertake it; and amongſt the reſt, Boecler, 
Conringius, and Rachelius. We may caſily 1ma- 
gin that, after having read Mr. Pufendorf”s 

ements of Univerſal Furiſprudence, he could 
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till he had brought it in ſome Degree” to an- 


fit to lay his Commands upon him; and at 


his Power ; but without hurrying himſelf; 
neither would he engage to publiſh his Work, 


ſwer his Expectation. Theſe Particulars 1 
have from a Letter, he wrote in Anſwer to 
the Baron de Boinebourg &, publiſi'd about 
four or five Vears ago, with two Letters of 
Boecler, and one of Herman Conringins; to 
whom that Miniſter had ſent Mr. Pufendorf”s, 
to have their Opinions upon the Matter. 
Conringius and Boecler were too much pre- 
poſſeſsd in favour of Antiquity; and too un- 
experienc'd in the Buſineſs of clear Reaſon- 
ing , to weigh and examine rightly the Pro- 
ject and Ideas of our Author. This plainly 
- op by their Anſwers: Conringius's is in- 
deed a very civil and obliging Letter; but *tis 
remarkable, that Boecler in his diſcovers an 
extraordinary Uneaſineſs at the growing Fame 
of Mr. Pufendorf; and an extreme Deſire to 
leſſen that Eſteem, the World had conceiv'd 
of him. This happen'd in the Year 1663, 
About the Year 1667, Charles XI, King of 
Sweden, deſigning to eſtabliſh an Univerſity 
at Lunden, in the Province of Schonen; re- 
ſolvd * to invite thither our Heidelberg Pro- 
feſſour. The Elector Palatine was very loth 
to part with him; but did not however think 
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not fail to apply to him for that excellent Pur- length conſented to his aceepting the more . ; 
. . . ; * - 1 
poſe, judging him more capable, than any profitable and advantageous Poſt, offer'd him 
other, of executing that noble Deſign. He in Sweden. But oblig'd him that ſame Year : 
found him accordingly intirely diſpos d to ſa- to beſtow ſome Hours extraordinary on the : 
tisfy ſo laudable a Defire. Mr. Pufendorf Electoral Prince his Son; who had his F 
laid before him a Plan of the Syſtem he de- 8 Preceptors beſides. Mr. Pifen- 
ſign d: He repreſented to the Baron, that the Jorf went into Sweden; and was, in 167% h 
due Execution thereof would require (theſe there eſtabliſh'd in the new Univerſity at Lan- 1 
are his own proper Terms) great Penetration den, in Quality of chief Profeſſour in the 
of Mind; an exquiſite Judgment; and free Faculty of Law; and with a Salary more WF v 
from all Manner of Prejudice; a numerous Li- conſiderable than any of the other Protefſours. T 
brary; great Leiſure, a ſettled Correſpondence Lo Years after, he publiſh'd his Law of in 
with ſeveral learned Men; who would, upon Nature and Nations And in 1684 he reprinted th 
all Occaſions, freely communicate their Thoughts it at Francfort on the Main, augmented above ; 
#0 him All which Things, adds he, I want. a Fourth Part-. : 15 
However, he promis d to do all that lay in = 
E See Groningius, ubi ſupra, Lib. 3, Cap. 9. OF 3 5 in 
gome learned Men, of Boecler's own Country, fay, that his Notes on Grotius are very perplex d; and that he promiſes through- WY ; - 
out more than he performs; beſides, in the greateſt Part of his Writings, he is very politick as to his Sentiments; which he - _ 
ways manifeſtly accommodates to the Intereſts of thoſe, he deſires to pleaſe. See Mr. Buddeus Hiſt. Fur. Nat. Scct. 28. = O) 
# Eris Scandica, p. 127, 128. N | | . = it 
See the Preface of the Eris Scandica, and p. 128, of that Colletion. Some Years after his having executed that Charge, [ 
the King of Sweden made him his Hiſtoriographer ; and one of his Privy-Council. About the Year 1686, he was ſent for by tie 91a 
late Elector of-Brandenburgh, Frederick William; who gave him the ſame Employs of Councellour and Hiſtoriographer. He was do 
created a Baroy, (Liber Baro, ) a little before his Death, which happen d at Berlin, on the Sixth of October, 1694. 1 | a 
| | | ac 
as: 
rec 
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| oe” 
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Shall not here enlarge in ſetting forth, 
1 in a pompous Manner, all the particu- 

lar Excellencies of this Work. Nor 
do I think myſelf under any Obligation to 
follow the eftabliſh'd Mode; which will 
have © every Tranſlator to pay his Original 
the Tribute of Preference; neither does the 
Office of an Interpreter neceſſarily oblige 
me ſo to do: 1 
ſpeaking here hiſtorically; with the ſame 
Tadiffeience and Impartiality, as will, I 
dare ſay, every where ſhew itſelf in my 
Notes upon this Author. There is no 
ſuch Thing as abſolute Perfection in Books, 
any more than in any other humane Pro- 
ductions; And Mankind has, without any 
more ado, a Right to treat as Mountebanks, 
all thoſe panegyrical Writers; who, to ſet 
off the Authors they tranſlate or comment 
upon, or rather themſelves and their own 
Performances; begin with aſſuring the Rea- 
der, that it is an intirely accomplith'd Work 
in its Kind; a compleat Model, the ut- 
moſt Effort of human Ingenuity : Always 
ready to fay as much, in four Line 'Time, 
of any other Author, who ſhall firft 
have the good Fortune to fall into their 
Hands. | 

Firſt then, I ſhall obſerve, that this 
Work has had a very general Approbation. 
'The vaſt Number of Editions it has had 
in Sweden, Germany, and Holland, within 
the four and thirty Years ſince it was firſt 
publiſh'd; do ſufficiently declare, in what 
an advantageons Manner, it has becu re- 
ceiv'd by the Publick. At the ſame Time 
that I was tranſlating it into French, I was 
inform'd, by the Nouvelles of Mr. Bernard, 
That Dr. Kennet of Corpus Chriſti 12 
Oxford, with /ome Þ. others, had tranſlated 
it into Engliſh : I ſhould have been very 
glad to have met with that Tranſlation ; 
to have conſulted the Introduction, and the 
[| ample Notes, with which it was ſaid to be 
accompany'd; and at the ſame Time to 
have ſeen, if thoſe ſeveral Hands have been 
able ſo to carry on ſuch a Work in Concert, 
as that the neceſſary Uniformity thereof has 
recety'd no Prejudice: But, for our Author 
himſelf, as there are certain ſingle Suffrages, 


* Mr. Pufendorf, de Fu. Gent. & Nat. 


ON a NDOT pe egg rdt mommomm 
. 3 2 d COTA I ENTRY 
5 . SY» . 2 J f... ß tle on teen ola 
1 O... EE I Ie IO RN Ret dey 22 > 


Books. 


à Tom. 2, p. 117, 118. | 


all content myſelf with 


| Theſe Notes are only the Quotations of the Author himſelf. 
© Sect, 186,” of the fifth and ſixch Editions, in 8v0, printed in 1705, and 2709, p. 334z— Oc. 
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which alone weigh more than Multitudes 
of the common Sort; I ſhall here produce 
two of that Kind, which are of very great 
Weight; and to which all Men of Judgment 
will, I am perſuaded, pay a very great Re- 
gard. The firſt is that of the illuſtri- 
ous Mr. Locke, that great Philoſopher; whoſe 
Loſs the Republick of Letters ftill laments; 
and whoſe exquiſite Judgment, profound 
Penetration, and extraordinary Abilities, e- 
2 as to what concern d Matters of 

eaſoning; all the World is ſufficiently ac- 
quainted with. Let us fee what he ſays, 
in his excellent Treatiſe of Education 
When < | a young Lad] has pretty well di- 
geſted Tully's Offices, and added to it Pu- 
tendorf de Officio hominis & civis, it may 
be ſeaſonable to ſet him upon Grotius de 
Jure Belli & Pacis, or, which perhaps is the 


better of the two, Pufendorf de jure Natu- 


rali & Gentium; wherein he will be in- 
ſtructed in the natural Rights of Men, and 


' the Original and Foundations of Society, 


and the Duties reſulting from thence. 'The 
other Suffrage, is that of Mr. Le Clerc; 
concerning whom I ſhall, though with Re- 
gret, forbear ſaying what I think; for 
tear I ſhould offend his Modeſty by Enco- 
miums, which no reaſonable Perſon re- 
fuſes to give him; and which, in my Mouth, 
would be of no great Weight. His A 
robation falls not directly on my Crim; 
— is not therefore of leſs Force; ſeeing 
it regards the Abridgment of it, which tlie 
Author himſelf made, a Vear after he had 
publiſh'd his principal Work. Let us ſee 
then what he ſays, in the © Parrhaſſana; 
when he is treating of the general Know- 
ledge, which one ought to have of the Prin- 
ciples of Civil Policy : The Books of Hugo 
Grotius de Jure Belli ac Pacis; and that 
of Samuel Pufendorf, intitled, De Officio 
ominis & Civis; are admirable for their 
general Principles. More eſpecially the Se- 
cond; which, as it is more conciſe, efta= 


 bliſhes with great Clearneſs and Order, the 


Fundamentals of Morality, Politicks, and 
Juriſprudence. Whoever reads it carefully, 
will there find Principles ſufficient, to ſolve 
moſt of the principal 5 in thoſe Sci- 


ences ; 


* Sncy, in his Preſace to the Tranſlation of the Letters of Pliny the Younger. 
Abril, 1703, p.467. 
+ Tre principal Tranſlator, in his Preface, names Mr. Percival, and Mr. Irchiner, who tranſlated the fifch and eighth 


„ 
8 


. 


84 
ences; which can admit of any Debate. 
Since then the Abridgment is, in Mr. Le 
Clerc's Opinion, ſo uſeful ; what muſt he 
think of the Book itſelf? But that 1 _ 
give a more particular Idea of the Wor 

itſelf, and that every one may know the 
juſt Value thereof; I will in a few Words 
draw the Parallel of it with that of Gro- 
tius. | 
Io begin then with the Style; if the 
Queſtion be about Purity of Language, and 
Accuracy of Expreſſion, I readily give the 
Preference to Grotius; who had an Erudi- 


tion incomparably more vaſt; and who, from 


his Cradle, if I may ſo ſay, wrote with mar- 
vellous Facility and Elegance. But then 
even his Style is too conciſe ; he very often 
ſpeaks out but half his Meaning; and ſup- 
poſes his Reader to know many Things, 
which require very great Study and Appli- 
cation; ſo that his Work is of little Uſe 
but to the Learned: Whereas Mr. Pufen- 


dorſ's is much more within the Reach of 
As to what concerns 


common Capacities. 
Order, and the Diſpoſition of Particulars ; 
the general OEconomy of the Work of 
Mr. Pufendorf is by far the beſt: But, in 
the particular Ranging of the * Materials, 
that compoſe each Chapter, he has ſome- 
times let ſlip ſome Inaccuracies, which are 
not to be found in Grotius; from which 1 
have endeavourd, as much as poſſible to 
diſengage my Tranſlation: As to the Sub- 
ject Matter, I have already taken Notice, 
that Grotius pretended not to give a com- 
pleat Syſtem; which might be eaſily ſeen, 
though he himſelf had not declar'd it. Tis 
.only 8 that he touches upon e- 
ven the greateſt Part of the principal Sub- 
jet Matters of natural Right: that, 
though his Views had been more extenſive, 
and leſs imperfect, than they ſeem in ma- 
ny Things to have been; his Plan did not 
lead him to a full Diſcuſſion of them; it 
was enough for him to handle 'em ſo far, 
as might be ſufficient to decide the Queſ- 
tions, which concern'd the. principal Sub- 
je& of his Book. In a Syſtem of the Law 
of Nature, an Author ought, without Diſ- 
pute, to begin with inſtructing his Reader 
in the Nature of moral Entities or Beings; 
in the Principles and different Qualities of 
humane Actions; and what it is that makes 
em imputable either as good or evil; in 
the Nature of Laws in general ; and their 
different Kinds, Sc. But we meet with 


ſcarce any Thing in Erotius, relating to all 


theſe Matters; which compoſe the firſt Book 
of my Original. Grotius ſaw what was the 
fundamental Principle of the Law of Na- 
ture : But he does no more than juſt point 


The learned Journaliſts of Leipfick, in that moſt obliging Extract they 
p. 35,” make me ſay quite the contrary: In ſpecialioribus pertractandis accuratiorem eſſe Grotio pntat. 
only an Errour of the Preſs, (Grotio for Grotium : ) though I do not find it mark'd in the Errata of that Year. 

© Prolegom. Num. 7, & ſeq. particularly, Num. 11, 12, 13, 14. 

For which Reaſon I have taken care to cite in the Margin Te learned Man, in a great many Places, where Mr. Pufor 
dorf had forgot to do it; ſo that by Means of my Tranſlation, one may perpetually confront Grozins with my Author. | 


An Hiſtorical arid Critical Account 


Belli ac Pacis would, in my Opinion, 
- have been much more imperfect than it is; 


it out in his e Preface; and that in ſuch a 
Manner too, as gives us Reaſon. to con- 
clude, that his Ideas on that Head were 
not altogether clear; nor enough diſen- 
gag'd from the Prejudices of the Schools: 
And when he handles any Matter particu- 
larly, he does not always ſhew the Connec- 
tion it has with its firſt Principles. On 
the contrary, my Author eſtabliſhes, and 
diſtinctly explains the fundamental Max- 
ims of the Law of Nature; and from 
thence deduces, by a regular Train of Con- 
ſequences, the principal Duties of Men 
and Subjects; in whatſoever State and Con- 
dition they are. As Grotius omits ſome 
1mportant Matters; ſo he touches * - 
thers that might have been very well ſpar d; 
as when he examines Queſtions relating ra- 
ther to Divinity, than to the Science of na- 
tural Right; or elſe enlarges on ſome cer- 
tain Subjects, more than is requiſite in a 
8 Soſtem ; as, for Inſtance, on the 

ubject of War. On all theſe Accounts, 
his Work is very much inferiour to that of 
Mr. hy rey, © ; Who beſides ſcarce ever 
borrows any Thoughts from Grotias , but 
what he improves, and explains more diſ- | 
tinctly; and draws from em a greater 
N nar Bo of Conſequences. In fine, Mr. 
Pufendorf often refutes Grotius, and that 
too with Reaſon; as may be ſeen at one 
View by running over my Index of Authors : 
and, to be convinc'd, that Grotius had, as 
to ſeveral Matters, even falſe, or at leaf 
very confus'd Ideas; there needs no more, 
than to examine one ſingle Notion of his 
which runs through his whole i xe 3 I 
mean that pretended Diſtinction of his, be- 
tween the Law of Nature, and a certain 
Law of Nations; which he conceives to be 
founded on the tacit Conſent of the People 
of thoſe ſeveral Nations. 

From all this, I think, I may boldly, 
and without any Fear of being ſuſpected 
to have too great a Tenderneſs and Aﬀec- 
tion for my Author; infer, that his Work, 
take it all together, is far more uſeful than 
that of Grotzus. I have no Deſign to de- 
rogate in the leaſt from the Glory of that 
great Man, who is far above all my Enco- 
miums. We ſhould not, perhaps even at 
this Day, have had any tolerable Syſtem of 
the Science of the Law of Nature, had 
it not been for the Light he has given 
us: And had Mr. Pufendorf been in 
the Place of Grotius, and Erotius in the 
Place of Mr. Pufendorf; the Work de Fur: © 


and the other, De Jure Gentium & Nature, 
much more perfect. I ſay it once again, 
| that 


gave of the firſt Edition of this Work, Jun. 1707, 4 
Perhaps this 15 


OS. 


o de- 
f that 
Enco- 
ven at 
tem of 
5 had 
Swen By 
en in 
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dinion, 
it is; 2 
Vature, 
again, 


an. 1707 
ps this 15 


Ir. Prfer 
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tily ſorry, out o 
the Republick of Letters; 


, the Heience 


that 1 never entertain'd a Thought of di- 


verting any one from reading the Book of 
Grotius But very far from it, I am hear- 
the Good-will I bear to 
that this excel- 
lent Work is ſo wretchedly tranſlated into 
our Language. If the Truth may be ſpo- 
ken, Mr. de Courtin, who is the Author of 
this Tranſlation, undertook more than he 
was able to perform; and it is ſurprizing 
that a Man, whoſe Employments particu- 
larly engag'd him in the _— of the Sub- 
ject Matter of this Book; ſhould ſucceed 
no better in a Deſign of this Nature. I ſhall 
ſay nothing of the Barbarouſneſs, Harſh- 
neſs, and Obſcurity of his Style : This is 
obvious to every Reader upon the firſt O- 
pening of the Book. But there are too a 
great Number of effential Faults, which 
make Grotius ſpeak quite beſide his Mean- 
ing; and the Iranſlator ſometimes trips in 
Places ſo plain and eaſy, that he diſcovers 
a great 1 of Ignorance, both in the Sub- 
ject Matter; and in the Latin Tongue. 
The Notes too, which he has inſerted in 
his Index, in order to explain the Terms, 
and ſometimes the Thoughts of Grotizs ; 
make the Thing yet more apparent. His 
Explanations are for the moſt Part either 
falſe, imperfect, or ſo confus'd; that in- 
ſtead of clearing up Matters, they ſerve 
only to render em ſtill more obſcure. I have 
here advanc'd nothing, but what I can very 
eaſily make appear. And though I have not 
enn this Tranſlation with the Ori- 
inal quite through; yet I have noted 
e as J have at ſeveral Times conſult- 
ed it, ſo great a Number of ſuch Sort of 
Blunders; that I may, without the Impu- 
tation of Raſhneſs, paſs this Judgment up- 
When the firſt Edition of my Pre- 
face appear'd, I immediately ſent a ſmall 
Lift of them to one, who had taken Of- 
fence at this Judgment of minc ou rhe Per- 
formance of Mr. de Courtiu; but the Par- 


of MoxALity, © 
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ty had nothing to re ly to me as to thoſe 
enormous Faults, of which I had taken 
my Inſtances almoſt at the very firſt Open- 


ing of the Book. But the beſt Way to 


convince all Mankind of a Thing, of which 
I think no judicious and impartial Perſon 
can have a Moment's Doubt; would be to 
publiſh a new Tranſlation of Grotius's Bock: 
whith I may“ perhaps ſome Time or other do; 
ſhould I find Leiſure enough for it. I ſhould 
follow the ſame Plan as in my Tranſlation 
of Pufendorf., in ſuch Manner as to refer 
from one to the other, both in the. Text, 
and Notes; and to make the two Wotks 
join d together ſerve as N Supple- 
ments to each other. I here would then 
appear ſo great a Difference between the 
two Tranſlations, that every one at firſt 
Sight would conclude, that one or other 
ot the Tranſlators muſt have been ſtrange- 
ly out of the Way. I am not igno- 
rant that a learned Germa Profeſſour 
commends this Verſion of Mr. de Cour- 
tim; as an elegant, clear Verſion, that may 
ſerve inflead of @ Comment; he adds too, 
that the Tranſlator has in an accurate In- 
aex, given his Reader an Abridgment of the 
whole Mork. But, in all Probability, this 
learned Man has rely'd upon ſome Body 
elſe's Judgment in this Matter; or perhaps, 
being better acquainted with the Latin, 


.than our Language; he has concluded this 


Tranſlation to be a good one, becauſe the 
Author ſpeaks Latin in French. Tt has 
Pr „been reprinted thrice, , or it may 

oftner ; but this only ſhews what Cre- 
dit the Original itſelf of Grotias has in the 
World; and the great Want there is of 
Books of this Nature. So that, admit- 
ting there was, in the main, no great Dif- 
ference between my Original, and the Work 
of Erotius; this Tranſlation at leaſt of 
the latter, could afford no juſt Cauſe, why 
I ſhould have deſiſted from tranſlating the 
former, | 


* This he has ſince perform'd, and his Tranſlation printed at Amſterdam, An. 1724. | | ; 
4 Mr. Buddeus, hererofore Profeſſour of the Law of Nature and Morality at Hall in Saxony; and at preſent Profeſſour in 


Divinity at Feng. See his Hiſtory du dyoit Naturel, Sect. 4. 


»The laſt Edition I know of, is that of the Hague, in 1703, 
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An Hiſtorical and Critical Account 


SECT. XXXIL 


Y Deſign in this Tranſlation, has 
M been to do Service to two Sorts 
of Perſons. The firſt, are ſuch 
oung Men, as are deſtin d for publick 


mployments, as well Eccleſiaſtical, as Ci- 


vil. e ſee 'em every Day aſpire to, and 


actually obtain thoſe Employs ; without 
having the leaſt Tincture of the, moſt ge- 
neral Principles of a Science, ſo univerſally 
neceſſary, * the Science taught in this 
Book: In 10 much that, even though the 
Paſſions ſhould not otherwiſe intrude them- 
ſelves; we need not wonder to ſee Affairs 
ſucceed ſo ill in the Hands of Men, who 
fit down contented under ſo groſs an Igno- 
rance of their Duties. It may erf e. be 
ſaid, that they can read this Book in Latin, 
and therefore have no need of my Tranſlation. 
But, not to mention at preſent the Regula- 
tions and Amendments 1 have made in the 
Text of my Author, and the Notes I have 
added to it; an exact Knowledge of the moſt 
neceſſary Languages is beſides a Thing ge- 
nerally very much neglected; and there are 
vaſt Numbers in Offices, who either do not 
underſtand Latin at all; or elſe ſo little, 
that they cannot, with Pleaſure and Im- 
provement, read a Book in a Stile like 
that of my Author. Beſides tis my No- 
tion (if I may be allow'd to venture a 
Thought, which is perhaps peculiar to 
myſelf; but I believe well enough ground- 
5 that we ought, as much as poſſibly 
we can, to begin our Studies of the Sci- 
ences with Books written in that Lan- 
guage, which is moſt familiar to us. How- 
ever able we may be to read with great 
Eaſe, and Readineſs, Books wrote in a 
dead Language; yet our Mother Tongue 
is always beſt underſtood : 
8 to divide the Mind by ſharing our 
Thoughts between the Attention, that we 


—_ to have for the Things themſelves ; 
an 


that, which we are oblig'd to give to the 
Underſtanding of the Terms, in which they 
are expreſs'd. 
'The other Sort of Men, I intended to 
ſerve by this Tranſlation, are the illite- 
rate or .common People; among whom, 


Tom. a, pag.54, & ſeq. 


neither is it 


it is not at all to be wonderd . we 
find the groſſeſt Ignorance of the Thing 

contain'd in this Book; ſeeing thoſe, whom 
I have juſt now mentioned, have but very 
falſe and confus'd Ideas thereof, IT know 
by Experience, that even the Term, Law 
of Nature, is as much unknown to them, 
as is the Terra Auftralis incognita; for 
which Reaſon, I thought myſelf oblig'd 
to explain it in the Title Page. The Peo- 
ple of this Rank, when they heard talk of 
the Tranſlation I was then upon; imagin'd 
at firſt, that it was a Book thick-ſet with 
the Querks and Subtilties of the Bar; and 
therefore to be left to the Lawyers. I 
own *tis not within the Reach of a Pea- 
ſant or a Day-Labourer. But how many 
Men are there, who without making Learn- 
ing their Profeſſion, might with Profi- 
ciency read ſuch a Book as this; if they 
would but give the ſame Attention there- 
to, as they do to their common Affairs; 
or to the Reading of other Books far le 

uſeful ; nay, ſometimes pernicious, I ſhall 
not ſtop here to ſhew em the Neceſlity 
they are under of being inſtructed, at leaſt 
to a certain Degree, in the ſeveral Points 
of Morality, Juriſprudence, and Politicks, 
treated of in this Work. If they will 
take the Pains to read carefully the Par- 
rhaſiana, they will no longer doubt there- 
of; and, if they have their true Intereſt 
at Heart, they will ſpeedily apply them- 
ſelves to the making a proper Uſe of thoſe 
excellent Leſſons, the Lot or there gives. 
I did intend to have ſaid ſomething in 
this Place of the * Defects, and Imperfec- 
tions in the Generality of Books and Diſ- 
courſes of Morality ; of the Method to be 
obſerv'd in treating of, and . . this 


important Science; of the Conformity of 
the Duties, right Reaſon teaches us , 


with the Maxims of the Goſpel; and of 
ſome other Things of the like Nature. But, 
beſides that this Preface is already ſpun out 
to a very great Length, the Matters I have 
handled havin 
gin'd ; the Printers allow me not Time e- 
nough, to digeſt thoroughly what I had 


to 


* See what I have faid ina few Words about one of theſe Defects, in my Preface to the Traits du Feu, printed in 1709, 


pag. 17, & /eq. 


+ L have lince handled this at large in my Treatiſe du Feu, Lib. 1. Cap. 3. I have no more Leiſure at preſent to undertake 
the reſt, than I had, when the firſt Edition of this preliminary Diſcourſe was printed; which is beſides now conſiderably in- 


larg d, by ſeveral Additions in this new Edition. 


led me further than I ima- 


=_ 
_ _=_— 
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to ſay on thoſe Heads, I ſhall therefore 
content myſelf with obſerving, in a few 
Words, one Thing, which we ſeem not e- 
nough to reflect on. And that is, that 
Revelation was not given to Men, to 
teach them abſolutely and fully all that 
they ought to know. On the contrary, it 
ſuppoſes in em the Knowledge of ſome 
- ecrtain Things; which Knowledge they 
either actually have, or which 'tis intire- 
ly in their — to acquire: And the 
aculty of drawing Conſequences from 
Principles known, either by the ſole Light 
of Reaſon; or by Holy Scripture. Ihe 
Exiſtence, for Inſtance, of a Deity infinite 
in Power, Wiſdom, and Goodneſs, the ſo- 
vereign Legiſlator, and Author of humane 
Society; is a Principle evident by its. 
own Light: Therefore we find that the 
Sacred Writers do not ſo earneſtly ap- 
ply themſelves to the eſtabliſhing of it; if 
they. ſometimes ſpeak of it, tis as of 
a Thing manifeſt to all Mankind. 'They 
even expreſly tell us, that that which * 
may be known of God, was manifeſt a= 
mong the Heatheus, God having ſhewn it 
to them (by the Light of Reaſon); 
for that the inviſible Things of him, his 
eternal Power and Godhead, were from the 
Creation of the World, clearly ſeen, be- 
ing underſtood by his Works, ſo that the 
Heathens were inexcuſable: Becauſe they 
did not give that Attention to 'em, the 
ought to have done. Thus too it is wit 
relpect to the true Principles of Mora- 
lity, which are founded on the general 
Notions of Religion. The Sacred Wri- 


ters aſſure us, that, when the Nations, 


which have not the Law, (written, like 
that of Mo/es; ) do by Nature (that is to 


1 ſay, without Revelation;) the Things con- 


tained in the Law; theſe having not the 
Law, are a Law unto themſelves * © And 


ſhew, that the Commandments of the Law 


are written in their Hearts; their Con- 
ſciences alſo bearing Witneſs, and their 
Thoughts the mean while accuſing or excu- 
ing them. The Manner, in which the Sa- 
cred Writers propoſe the Maxims of Mo- 
rality, does alſo manifeſtly ſhew, that they 
did ſuppoſe, in the Minds of Men, cer- 
tain Notions, which, though imperfect, 
are nevertheleſs moſt true ; and that they 
were fatisfy'd with ſupplying what was 
therein defective ; or with retrenching what 
ill Habits and Cuſtoms had perverſely 
added thereto. They have not left us a 


methodical Syſtem 3 they do not exact- 


ly deſine all the Virtues; they enter not 
into Particularities; they only give, as Oc- 
caſion requir'd, general Precepts ; from 
whence we muſt draw many Conſequences, 
in order to apply them to the ſeveral 


Rom. i. 19, 20. See alſo Acts xvii. 27, 28. 
© Rom. ii. 14, 15. 
4 Richard Cumberland, de Leg. Natur. Proleg. Sect. 27.— 
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States and Circumſtances of particular Per- 
ſons, and Caſes; as it would be caly to 
ſhew by many Inſtances, if the Thin 

was not evident to all Who read, 25 
ever ſo little Care, the Holy Scriptures. 
And from thence it appears, to mention 
it only by the BY 5 ow far we ought 
to rely upon the Expedient of thoſe, who, 
after having made it their Buſineſs to ruin 
and deſtroy the Certainty of the Light 
of Reaſon ; refer us to the Light of Farth, 
for the reſolving of our Doubts: As if 
the Light of Faith did not neceſſarily 
ſuppoſe that of Reaſon; and as if the 
Proofs we have of the Truth of thoſe 
Facts, on which Revelation is founded; 
or of the Senſe and Meaning of a great 
many Paſſages in Scripture ; were more 


v evident, than the Maxims of right Rea- 


ſon are, with relation to our Duties, and 
their true Foundations: not to mention 
how far theſe Gentlemen carry Hiftori- 
cal Pyrrhoniſm. On the contrary, tis 
certain, that the intire Conformity of 
the Chriftian Morality with the cleareſt 
Dictates of right Reaſon; is one of the 
moſt convincing Proofs of the Divini- 
ty of the Chriſtian Religion : as has 
been acknowledg'd by all, who have 
wrote with any Solidity on that Sub- 


ject. We are alſur a, lays a famous 


Engliſh Divine, that God can never ro 
deal any Thing contradifory to the true 
Didtates of our Reaſon. Nay, what ought 
chiefly to perſuade us, that the Holy Scrip= 
tures are the Work of God, or of the Au- 
thor of Nature; is, that that Holy Book 
illiftrates, confirms, and every where lets 
in New Light upon the Laws of Nature. 
And if we duly weigh and confider it, 
we ſhall find, that this is the Proof, 
which of all others is the moſt affecting; 
and the- beſt proportion'd to the common 
Capacities of the Bulk of Mankind. I 
have no Deſign, in any Reſpect, to dimi- 
niſh the Certainty of thoſe Facts, that are 
the Foundation of Faith: There is no one 
Fact to be found, in all antient Hiſtory, ſo 
well prov'd, as thefe are found to be; and it 
has been very juſtly obſerv'd, that they afford 
when well confider'd, a Demonſtration as 
inconteſtable, as thoſe of the Mathema- 
ticks; though of another Nature. But it 
muſt be ow] d, that the Generality of Man- 
kind are, by their State and Condition of 
Life, reduc'd to an Impoſſibility of ſuf- 
ficiently inſtructing themſelves, in all that 
is neceſſary, for the apprehending the Force 
of this Demonſtration. They muſt under- 
ſtand ſeveral Languages, and read with Ap- 
plication a great many Volumes; which 
we well know, _ have neither Leiſure 


nor Means to do. They are therefore ob- 
lig'd 
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180 to refer themſelves therein to thoſe, 
Who 


are in a Condition to make ſuch En- 


uiries : And; though they may be able to 
w a very ſtrong Proof, in Favour of the 


Goſpel, from the Unanimity which they 


obferve, as to this fundamental Point, 


among all Chriſtians, though otherwiſe ſo 


much divided about particular Opi- 


nions: Yet after all it muſt be own'd, that 


there is ftill ſomething wanting to pro- 
duce in em an intire Conviction. But when 
they come at length to conſider the Evan- 
gelical Morality, and find it intirely con- 


N. B. The Thirty 


An Hiſtorical and Critical Account, &c. 


on their 


formable both to their true Intereſts; and 


to all thoſe Principles, of Which every Man 


has by Nature the Seeds in his own 
Heart; they cannot then help concluding, 
that the Author of it muſt neceſſarily be, 
that very Being, who has given em Life, 
and brought em into this World only to 
make em happy; provided they will not 
be —_— to themſelves, but contribute 

art, all that lies in their own 
Power, towards the Attainment 'of their 


own Felicity, 


third, or laſt Settion, relating wholly to the Text, Notes, and 


Indexes of Mr. Barbeyrac's French Tranſlation of Pufendorf; is here purpoſely 


omitted, as of no ſe to the Engl Reader. 


/ — 


4 2 


B O 0 K = 
0 omaining the finn. Parts of that Knowledge. 


£ H A b. "he e e eee 
| Of the Origin and Variety of Mora ENTITIES, Ades 


1. 7 * en ow | __ 
5 Man's Life is govern by mord — i 
M hat = moral Entities, ages is their Gags 
and End. | 

Iv. Tl ze Way of producing ahem: The Boflity- 
tion. T heir e and fre — 

8 Their Diviſion.” | 
1. Their State what. 

_ Their natural and adventitious State. | 

viti.' Peace and War, and how oy! ben en 

8 Determinate States. | ; 
States having reſpett to Time. 

ha, Certain Precepts concerning 3 


I vas the Buſineſs of 
they e and higheſt Phi- 
loſophy *, and that by 
which. alone it could 
fully anſwer the De- 
Gy of its Name, and 
WE IE Ss Inſtitution, to deliver 
ER Rey the moſt comprehen- 
5 — — ive Definitions of 
2 Things, and to rank 
them agreeably — chair proper Claſſes, ſubjoin- 
ing the general Nature and Condition of every 
Sort of Beings. Now as the Series of natural 
Things hath been fairly enough regulated by 

choſe, who have bitherto. apply'd- chomſeives to 


r Metaphyſicks 
phers hold) not only the Scienge of Eſſences in 
ral Theology, and an Account of the Nature 
| Our Author reſerving the Diſtinction of phy 

che 1 of the Chapter. 
* How this is _ ſee F. 3. and 4, I 


wits, 


be Conrxxrse of f every Paragraph of the firſt Chapter. 
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the 1 of that Se ſoit is cles that 
Men have not been equally ſolicitous about conſti- 
tuting the Entia moralia, or moral Entities, nor 
treated them with that Reſpect which their Di 
ty requir d. Many Authors ſeem never fo much as 
to have thought on them; others only touch be 
lightly over, as idle Fictions, of no. uſe or mo- 
ment a, mn World, When, at the ſame time, it 
t, that they ſhould be fully 
hte on by Mankind, who are endu'd with the 
Power of 2 ia them „ and through whoſe 
whole Lives and Conducts their Force and Acti- 
vity is diffuſed. This Reflection obligeth us to 
premiſe ſomewhat, on a Part of Knowledge 1 
rally neglected; n to il 


Mr. BARBEYRAC 's NOTES on Chap. I. 5. 1. 


are moſt probably meant by our Author's Philoſophia prima, becauſe it comprehends (as ſome Philoſo- 
e their chief Properties, and moſt eminent — ; but alſo Natu- 
8 


cal and moral Entities to the next Paragraph, paſſes it over here in 


wm 
* 9 


luſtrate 


* 
1 ©4 


* 


luſtrate our pines ipal Undertaking : Eſpecially leſt 
our Definitions of moral Things houl either up- 
on account of their Obſcurity, or of their Novel- 
ty, prove a Stop to the Reader, who erhaps in 


common Treatiſes hath rarely met with the like 


Terms. And here, if thoſe who have been bred up 
in the nicer Delicacies of Letters, ſhall diſdain our 
Endeavours of this kind, and caſt a cenſorious 
Frown on Words unknown to antient Eloquence; 
we only petition them for this Favour, that as we 
often pardon the Impertinencies of their over - ſcru- 
pulous Exactneſs, ſo they would be pleas d to grant 
us the Toleration not to be Polite ',” whilſt we 
2 a cloſer Regard to the ſtrift Severity of 
hings, than to the exterior Ornaments of Speech. 
For how to expreſs ourſelves with more Advan- 
rage about theſe Matters, we are yet to ſeek; un- 
leſs by tedious Circumlocutions we would leave 
them more obſcure and more 
found them. Againſt the Charge of Novelty Tally 

| himſelf will be our Advocate: New Names (lays 
he) are to be apply'd to new Things; nor is this to be 


wonder d at by any Man of ordinary Knowledge, ben 


he conſiders, that in every Art and _— not vulgar- 
ly underſtood, there is a Variety of Terms coin d for 
that particular Subject. And then giving * 
in the liberal and mechanic Arts, he concludes; 


A Philoſopher of all Men hath an eſpecial Right to 


this Privilege; for Philoſophy is the Art of Life, 
and he that would undertake to explain its Rules, can- 
not, from the common Currency of Words, find Stock 
enough to anſwer his e er * 3. But he that can 
upon no account digeſt ſuch Harſhneſs of Stile, is 
8 | e 
to paſs immediately to a Fi more 
Smoothneſs had cy Y 8 5 
II. All the Beings which compoſe this Uni- 
verſe, as conſiſt of ſuch Principles as were by 
the moſt wiſe Creator temper'd. and fitted for the 
producing of each particular Eſſence; ſo they have 
every one of them their particular Properties, ari- 
from the Diſpoſition and Aptitude of their 
Subſtance, and exerting themſelves in 
Actions, according to that Portion of 
which their Divine Author and Founder hath im- 


a 


. 1 2 e find Mani 
Ornari res ipſa negat, contenta doceri. 
Er ſs qua externa referantur nomina lingua, 
Hoc operis, non vatis erit: non omnia flecti 5 
Poſſunt, & propria melius ſub voce notantur. 


2 Of the Origin and the Variety of moral Entities. Boox I. 


lex d than we 
pot N 4 
from Points already ſettled, and to judge of the i 


. and apply 1 Helps to each Faculty, for the 


jects, is the Province of another Sort of Enqui- 


liar A 


are call'd moral Entities, becauſe the Manners and 


printed on them. Theſe Properties we now uſually 
call natural, ſince the Term Nature hath been ex- 
tended ſo far, as to denote not only the general 
Maſs of Things, but alſo the Modes and Acts flow- 
ing from the internal Force of their Conſtituti 
by which is produc'd that infinite Variety of Mo- 
tions which turns and manages all the Buſineſs of 
our World. Thoſe Things which exerciſe their 
Operations, either without any Senſe at all, or with 
ure down-right Senſe, or with ſuch as is aſſiſted 
y very imperfe& Reflection, are guided by the 
ſole Inſtinct of Nature, and are unable to govern 
their Actions by any Rules or Modes of their own 
Invention. But Man, who beſides his excellent 
Form and moſt accurate Contexture of Body, fit- 
ting him for the nobleſt and the quickeſt Offices of 
Lite and Motion, is endu'd with a ſingular Light 
of Underſtanding, by the Help of which he is 
able moſt exactly to comprehend and to compare 
gather the Knowledge of Obſcurities 


8 which ae bear to wy other; and 
- hath alſo the Liberty of exerti pending; as 3 
moderating his Actions, without being confin'd to 
n Courſe and Method: Man, we ſay, 
is farther inveſted with the Privilege of inventing 


more eaſy Regulation of its Proceedings. To 
eonſider what numberleſs Modes and Notions have 
been introduc d for the Aſſiſtance of the Underftand- 
ing, and for preventing the Confuſion which might 
ariſe from the undiftinguiſh'd Vaſtneſs of its 


rers. Our Buſineſs is, to declare, how, chiefly for 
the Direction of the Vill, a certain Kind of At- 
tributes have been impos d on Things, and their 
natural Motions; whence there ſprings up a pecu- 
t and Conveniency in the Actions of 
Mankind, à grateful Order and Comelineſs for the 
Ornament of human Life. And theſe Attributes 
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the Actions of Men are judg'd and temper'd with 
relation to them; and do hence aſſume a Face and 


recable 
Sitenged Habit different from the horrid Stupidity of the er 
dumb Creation. e e . = 
. 5 5 & Was 
The Author he bs laſt Editions adds theſe Quotations here. | p 
ius uſing the like Excuſe : Lib. iii, J. 39. c. | | and 
And though ſome Words of foreign Stamp appear, 6 
_ Seem harſh, untun'd, uneaſy to thy Ear, | anne 
This is the Subject's, not the Writer's, Fault: appr 
Some things are ſtiff, and will not 7 * to Thought. l. ui, 
I muſt be plain: and if our Art hath found | be ce 


Nor hope ſweet Verſe and curious Turns to find: 
II leave thy Paſſions, and inftru& thy Mind. 
J70 the Jake purpoſe, V. LuCKkET, Lib. i. V. 137. 

* Si forte neceſſe eſt | 

 Indiciis monſtrare recentibus abdita rerum, 

Fingere cinctutis non exaudita Cethegis 3 
Continget: dabiturque licentia ſumpta prudenter. 
. Thus in Engliſh: by 

If to expreſs Things new found out, we uſe | 

New Words, unto the Antients never known, 


K © - „ „ 


** 1 4 


treat of moral Knowledge, becau 


not carry d this Liberty too 

4 By Beings our Author means the Subſtances of Things, 

nal, as appears by what follows. e 
| 5 See Note 2. upon S. 5. of this Chapter. 


x Re? 8 1 
ani 


&H ORAT. Art. Poet. v. 48. which 2 * thus : 
| efuſe, | 


1 | | Me. BARR. NOTE Son F. 1, un. | 
+» ®Cicero maintains it to be a childiſh Thing to ſpeak elegantly of Matters „ ep el In ſuch Caſes to ſpeak plain BY 
_ - fuffigient, and learned Men have no other Intent, but to expreſs themſelves clearly. 1 
De in. I. iii. c. 1. The tolovring Part of this Diſcourſe plainly ſhews us, that he ſpeaks expreſly of ſuch Philoſophers 3 
DL e he diſtinguiſhes them from Logicians, Natura 3 
5 Our Author infers from theſe Quotations, that 'tis as lawful for him, as theſe antient Poets, to borrow ſome Terms 
from other Languages, to expreſs himſelf in this Work, ſince he can find none pro | 
- Way to render himſelf intelligible. - And this might have been a good Excuſe for 
r, and made uſe of Terms wholl 
wi 


Men and their Actions are here underſtood, as 5. 16. news. 


Expreſſions proper, it neglects the Sound, | | 
Mr, CR EECH, 


None may to us that Liberty r 
Suppoſing that it prudently be none. 


Signatum preſente. not 
ve L. eber nl lawful be 
To uſe the Words forg'd by Neceſlity. 


Cc. de fin. |. iii. c. 5. 
Philoſophers, Geometricians, c. 


er in his own, and he has no other 
e antient Schoolmen, if they had 
arbarous. 


all their Properties and Qualities, internal and extc i 
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ought. 


Ko 


eak plain 3 
loſophers® 


ians, Cc. 


ſome Term 
bas no oth" i 


if they ha : 
1 and extt 
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plication of ſuch Terms and Notions. 


was made Conſul, 
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CAU. L Of the Origin and the 


III. We may define our moral Entities to be cer- 


tain Modes ſuperadded to natural Things and Motions 
by 2 Beings, chiefly for the guiding and 
tempering the Freedom of voluntary Actions, and for 
rhe procuring of a decent Regularity in the Method of 
Life. We call them Modes, becauſe we conceive 
Es, or Being, in general, to be more conveniently 
divided at large into SubPance and Mode, than in- 
to Subſtance and Accident. And as Mode is con- 
tradiſtinguiſh'd to Subſtance 10 it is manifeſt, that 
moral Entities have no Self-ſubſiſtence, but are 
founded in Subſtances and in their Motions, and do 
only affect them after a certain manner. Of Modes, 
2 ſome flow, as it were, naturally from the Things 
themſelves; others are ſuperadded by the Inter- 


vention of an intelligent Power. For whatever is 
endu d with Underſtanding, can, from the reflex 


Knowledge of Things, and from comparing them 
with one another, form ſuch Notions as may prove 
very ſerviceable in the Direction of an agreeable 


and conſiſtent Faculty. Moral Entities are of this 


kind; the Original of which is juſtly to be referr'd 
to Almighty Nas, who would not that Men 
ſhould paſs their Life like Beaſts, wichout Culture 
and without Rule; but that they and their Actions 
ſhould be moderated by ſettled Maxims and Princi- 
ples; which could not be effected without the Ap- 
| But the 
greateſt Part of them were afterwards added ar 
the Pleaſure of Men, as they found it expedient 


| to bring them in, forthe poliſhing and the merho- 


dizing of common Life. And from hence the 
End of them is plainly to be diſcover d, which is 
not, like that of natural Beings, the Perfection 


of the Univerſe, but the particular Perfection of 
| | Mr. Bans. NOTES on g. In, rv. 


mits, that Liberty of Will with which 
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Pariety of moral Entities, 3 


human Conduct, as ſuperior to brutal, in being 
capable of regular Beauty and Grace; that thus in 
ſo inconſtant a Subject, as the Motions of Mens 
Minds, an agreeable Elegance and Harmony 
might be produc'd. | : 
Iv. As the original bids of producing natural 
Entities is * by Creation, ſo the Manner of fram- 
ing moral Entities cannot be better expreſſed than 
by the Term of * Unpaſition. For theſe do not 
proceed from Principles ingrafted in the Subſtance 
of Things, but are added, at the Pleaſure of in- 
telligent Creatures, to Beings already perfect in 
their Nature, and to the real Productions of thoſe 
Beingsz and conſequently obtain their? whole 
Exiſtence from the Determination of their Au- 
thors. The ſame Power aſſigns them ſuch and 
ſuch Effects, which, when it ſees convenient, it 
can deſtroy *, without cauſing any natural Altera- 
tion in the Subject to which they were apply'd. 
Hence their Force and Ability of Operation doth 
not conſiſt in this, that they can by their inter- 
nal Efficacy produce any natural Motion or 
Change in Things, without the Intervention of 
other Cauſes; bur partly in ſhewing Men how 
they ought to govern their Freedom of Actions, 
and chiefly in making them capable of receiving 
Benefit or Injury, and of exercifing ſeveral Works 
towards other Nm, with ſome peculiar Ef- 
fect *. And the Efficacy of moral Entities, pro- 
duc'd by wy" Gop, flows from this Prin- 
ciple, That he, by his Right of Creation, hath 
the Power of circumſcribing, within proper Li- 
eindulg'd 

Mankind, and when it grows refractory, of turn- 
ing it which way ſoever he pleaſethz by the Force 


3 Our Author, without TR BY intends by this Diſtinction to make a Difference between Modes properly ſo call'd, which 


are not to be ſeparated from their Subſtance, and have no Exiſtence by themſelves ; and ſuch, as 


eing real Subſtances of 


themſelves, can have an independent Exiſtence from the Subject to which they are joyned. For the Term Mode, in its 
true Signification, is oppoſed to Subſtance, and imports only the Modification, or Manner of Being. It is not the ſame with 


Accidenr, | | 


* For Inſtance, The Figure of a Body, whichis really inherent in it; and therefore called an Internal Mode, © ; 
Such are moral Entities, which are not in the Things themſelves, but depend upon the Operation of the Mind; and 


are therefore called External Modes, becauſe they are nothin 
other. See The Art of Thinking, l. i. c. ii. and Mr, Loc x E's Human Under 


g elſe but certain Relations of Objects or Ideas one to an- 


ſtanding, l. ii. c:xxviii. 


This Word is ſometimes uſed in Latin, to ſignify the Eſtabliſhment of a Nan in an Office, as Conſul creatus eſt, He 


5 The French renders it Inſtitution, which being uſed in Engliſh for every Thing that proceeds from mere human Invention 
and Appointment, in Oppoſition to what proceeds from Nature, may be better uſed here. | 
Wie muſt not imagine, that the Exiſtence, of moral Entities is always pyſterior to the Exiſtence: of the Things: they are 


annexed to. Tis true, in reſpect of ſuch as are of human Inſtitution only, | 
ich Sort are all natural Obligations, of which our Author treats, 


appropriated to Man from the Moment of his Creation, of 


ut? not of ſuch as are of divine, becauſe they are 


l. ui, c. iv. C. 3. and the State of compleat Nature, of which he ſpeaks 5. 7. So that there is no Moment; in which a Man may 
be conceived free from all moral Entities. Nevertheleſs, as moral Entities, which are born with a Man, are hot leſs true 


c. iii. S. 10. 2 


4s 


ture depend originally on the Divine 


hot only the Principle of all 


« 9. Diſſert, Acad. p. 743. Spicil. Controv, cap. iii. $. 9. 
See the laſt Paragraph of this Cha ter. wg 


3 
db 


lig 


ed to do them, or ſuffer others to do them, See Note 2. in the next Paragraph, 
N 5 n B 2 i 


Modes than the other, though they do not proceed from the Subſtance and phyſic LQualities of the Man, but from the Deter- 
mination and Will of the Creator, in ſuch Manner as ſhall be explained in the fol 

abſtractly, as the Properties, and phyſical Qualities of Man, 
out of a Work of this Author's, call'd A Specimen ef the Controverſies with Pufendorf about his Right of Nature, &c. 


owing Note; yet; theſe may be conceiy 
dy Virtue of Divine Inſtitutiofl. This Expoſition is taken 


er 
* % — - 


To obviate all Objections againſt this Expreſſion of our Author, we ought to obſerve; that he makes two ſorts of Inſtitu2 
tion : 1, Purely arbitrary, 2, Another, which has a Foundation in the Thing itſelf, and which is a neceflary Conſequent of 
what is before freely reſolved, and can't be oppoſed or contradicted: Af 
a Palace; but when he has reſolved to do it; he muſt neceſlarily order the Materials in a cle 
were to build a Cottage; and he'd-paſs for a Fool, if, after he had built a Cottage, he ſhould 
this hinders not, but the ordering of the Materials proceeds from the F and Will of the Architect. In like man- 
ner it was altogether free for G o p̃ either to create Man, or not; but aft 
neceſſary that he ſhould lay ſuch Obligations on him, as became a rational and ſociable Creature; ſo that if the Laws of Na- 


dr Example, an Architect may or may not build 
different Manner than if he 
firm it to be a Palace: Yer 
into the World, it was 


et he had reſolyed to ſend him 


| | nſtitution, they are not a pure arbitrary Conſtitution, as the-Feremonial Laws given ta 
he Jews were ; but an Inſtitution founded upon the very Nature of Man, and the Wiſdom of & o b, 
dut he muſt at the ſame time will the Means to the End. Nevertheleſs; though the Will of G 


0 b, who can't will the End, 
on can't be ſeparated from 


his Goodneſs and Wiſdom, * we impute the Eſtabliſnment of the Laws of N atuxe chiefly 975 > Divine Will, becauſe it is 
ot on! | ivine Actions, but becauſe G O D's Wiſdom and Goodneſs are 
an't be conceived without the Will. Theſe Ex poſitions are taken from this 


| Goo: | tributes intirely free, and ſa 
uthor's Works, viz. Specim. Controver/. cap. v. 


„ virtue of moral Entities we have à Right to do ourſelves, or require of others, certain Things; or rather we are 


of 


powered to give a Force to their Inventions of 


the ſame kind, by threatning ſome Inconvenience, 


was able to make good a- 
ould not act conformably to 


which their Stren 
gainſt thoſe wh 
them. | 1 
V. Since then moral Entities were inſtituted for 
the 3 apt of Mens Lives; to which End it 
is neceſſary, that thoſe who are to obſerve this 
Rule ſhould bear ſome ſettled Relations to one an- 


other, ſhould govern their Actions by a fixed Me- 


thod; and, laſtly, ſnould act with determinate Re- 


ſpecs and Titles about ſuch Goods and Poſſeſſions 


as the Occaſions of Life require; we may hence con- 
ceive them to be ee inherent, int, in Men; 
ſecondly, in the Actions of Men; and, thiraly, after a 
ſort, likewiſe , in Things, which Nature, either by 
her own Strength, or with the Aſſiſtance of hu- 


man Induſtry, may produce But though it would 


be no Abſurdity to ſtate their Diviſion according 
to theſe three Heads or Subjects, yet it ſeems a 
more exact Method to make the Claſſes of natural 
Entities our Patterns in digeſting the moral; not 
only becauſe the former have more engag'd the 
Studies of philoſophical; Men, and being compar'd 
with the latter, caſt a conſiderable Share of their 


own Light and Evidence upon them z but like- 


wiſe becauſe our Underſtandings are ſo immers'd 
in corporeal Images, as to be hardly capable of ap- 


| ER ſuch moral Beings any otherwiſe than 


y their Analogy to thoſe of Nature. | 
VI. Now though moral Entities do not ſubſiſt 
of themſelves, and for that Reaſon ought not, in 


general, to be rank'd under the Claſs of Sulſtauces, 


ut of Modes; yet we find many of them to be 
conceiv'd in the Manner of Subſtances, becauſe 
other moral Things ſeem to be immediately found- 
ed in them, juſt as Quantities and Qualities inhere 
in the real Subſtance of Bodies. Farther, as na- 
tural Subſtances ſuppoſe ſome Kind of Space, in 
which they fix their Exiſtence, and exerciſe their 


Motions; ſo in Alluſion to theſe, moral Perſons 


are eſpecially ſaid to be in ſome Hate, which in 
like manner contains them, and in which they per- 
form their Operations. Hence a State may not im- 
properly be deſin'd à moral Entity fram d and ta- 


ken up on account of the Analog) it bears to Space. 


And as Space ſeems no principal and original Be- 
gs but is devis'd, to be, as it were, ſpread under 


other Things, to hold and to ſuſtain them in ſome. 


cular manner; ſo the ſeveral Sates were not 


introduc'd for their own Sakes, but to make a Field 


for * moral Perſons to exiſt in. Vet there is in- 
deed this Difference between State and Space, that 


of ſome threatned Evil: Men likewiſe were im- 


the latter is a kind of immoveable Subſtance, ex- 
tended primarily, and of it ſelf, and which might 


ſtill ſubſiſt, if all the natural Things, which now 


fill it, were remov'd: But States (and all other o- 
ral Beings, conſider'd formally as ſuch) obtain no 
higher Condition than that of Modes or Attributes; 
ſo that upon taking away the Perſons ſuppos'd to 
be in ſuch a State, the Szate it (elf is in manife 
Danger of loſing its own Exiſtence. | 
VII. There are two Sorts of Spaces; one accord- 
ing to which Things are ſaid to be in a Place, 
which the Logicians call Ch, as here, there, &c. 
and another according to which they are pro- 
nounc'd to be in Time, which they call Quando, 
as Jeſterday, to Day, to Morrow, &c. In the ſame 
manner we may conceive a double Notion of 
State; one which denotes a moral Ub, and bears 
an Analogy to Place; another which includes a 
Reſpe& to Time, fignifying the Application of 
ſome moral Effect to Perſons exiſting in ſuch a 
Time. The former State, which hath a Relation 
to Place, may be conſider'd either undeterminate- 
95 as it reſults only from * moral Qualities; or 
leterminately, as it ſuppoſeth a Dependence on 
moral Quantities, and on Compariſon. The State 
of Man conſider'd undeterminately, is either na- 
tural or * adventitious. We uſe the Word naty- 
ral, not becauſe ſuch a State lows from the internal 
Principles of human Eſſence, antecedent to the 
Power of Impoſition; but becauſe it was im- 
pos'd by Gop himſelf, not by Man, and affects 
us immediately upon our Nativity. Weare wont 
to conſider the natural State of Man, either 40ſo- 
lutely, or with relation to other Men: The for- 


mer Notion, till we can find a more convenient 


Term, we may expreſs by the Word Humanity, im- 
rting that Condition in which Man is plac'd by 

is Creator, who hath been pleas'd to endue him 
with Excellencies and Advantages in a high De- 
gree above all other animate Beings *. Of which 


State this Principle is a direct Conſequence, That 


Man ought to be a Creature acknowledging and 


_ worſhipping the Divine Author, and admiring his 
Works; and that tis expected 


he ſhould: main- 
tain a Courſe of Life far different from 'that of 


Brutes. To this State is oppos d the Life and the 


Condition of irrational Animals. A 21 1 
Since then the very being a Man is a State o- 
bliging to certain Duties, and giving a Title to 
certain Rights, it cannot be out of the way to con- 
ſider the preciſe Point of Time at which particu- 
lar Perſons may be ſaid to enter on ſuch a State. 
And this we conceive ought to be fix'd on the ve- 
ry firſt Moment when any one may be truly call'd 


'*CICERoOK. i. c. 28. Nature hath given us a Perſon and Character to ſuſtain, in a Degree of Excellence far above any ot her 
* 64 7 1 av , { 4 ws 178. Enn | 4 8605 


Creature. 129 
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ys reciprocally (a. El each other, as they refer to diffe- 
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ex- though he as yet want thoſe Perfections 
ght 2 will follow. his Nature in a longer Courſe: 
0 that is, whenſoever he begins to enjoy Life and 
mo- Senſe, though his Mother hath not yet delivered 
8 him into the World. Now becauſe the Obligations 
tes; cannot. be „ him, without he underſtand 
to his own Nature and the Ways of working, they 
teſt for that Reaſon do not actually exert their Force, 


| >till he is able to ſquare his Actions by ſome Rule, 
and to diſtinguiſh them by their proper Diffe- 

| rences. But the Rights, on the contrary, date their 
Validity from the very Beginning of our Being, in 
as much as they engage other Perſons, already ar- 
rived at the full Ule of Reaſon, to ſuch and ſuch 
Performances towards us, and may turn to our 
Benefit, even whilit we are incapable of appre- 
hending the Favour. Hence, it being a general 
Right and Privilege of all Men not to be hurt b 
others, if the Body of a Fes in the Woml 
ſhould ſuffer any unlawful Violence, the Injury is 
not only done to the Parents, but to the Child; 
who, we * may in his own Name demand 
Juſtice on that ſcore, when he is grown up to a 
Knowledge of the Action. But before the im- 
perfect Materials have . e an human Form 
in the Womb, if any one ſhould diſſipate or de- 
ſtroy them, he cannot properly be termed inju- 
rious with regard to that ſenſeleſs Maſs; though 
he hath indeed broken the Law of Nature, by in- 
tercepting a Member of human Society, and hath 
done an Injury to the Commonwealth, and to the 
Parents, by depriving them of their promis'd Citi- 
zen and Off- ſpring. 

The Natural State of Man, conſidered with re- 
lation to other Men, is that which effects us upon 
the bare account of an univerſal Kindred, reſulting 
from the Similitude of our Nature, antecedent to 
any human Act or Covenant, by which one Man 
is rendered peculiarly obnoxious to the Power of 
another. According to which Senſe, thoſe Perſons 
are ſaid to live in a tate of Nature, who neither o- 


bey one common Maſter, nor are at all ſubject one 
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to the other, nor have any Acquaintance by the 
means of Benefits, or of Injuries. To which may 
be added a third Notion of a natural State, as it 
abſtracts from all Inventions and Inſtitutions 
— in, either by human Induſtry, or by di- 
vine Revelation, for the Grace and the Conveni- 
ency of Life. 

The Aaventitious State is that which obligetn 
Men at, or after their Birth, by the Authority of 
ſome human Conſtitution; the Diviſions of which 
will be better ſettled hereaſte r. 

But we ought to obſerve, by the way, that there's 
no Reaſon why People ſhould imagine a State of 
Nature, in the Senſe but now delivered, to be a 
Thing that never was, or can be in the World; 
becaule there was never any Set of Men joyned to- 
gether barely by that Similitude of Nature, as it 
abſtracts from Conſanguinity; Eve being knit to 
Adam in the conjugal Tie, and all their numerous 
Deſcendents being cloſely united and ally'd by the 
Communion of Blood and Affinity of Race. For 
we muſt know, that the Bond ariſing from Near- 
neſs of Birth, doth by Degrees wear out amongſt 
Perſons remov'd at a great diſtance from the common 
Stock; nor is eſteem'd of any farther force, when 
once got beyond the reach of thoſe ſeveral Appella- 
tions and * Terms which Mankind have invented 
to expreſs it by. And therefore ſuch a State, though 
it did not appear at the Commencement of hu- 
man Race, aroſe afterwards in a longer Tract of 
Time, when the Memory of the univerſal Root, 
and the Senſe of the Relation ſpringing from it, 
were ſunk out of the Thoughts and Minds of Men. 

VIII. But although every State ſuppoſeth, inthe 


Perſon whom it affects, a Reſpect and Diſpoſition 


towards others, in as much as it is attended with 
ſome Right, or ſome Obligation, neither of which 
we can conceive without an Object to employ their 
Force upon; yet ſome Kinds of States do more ex- 
preſly include and dengte a Relation towards other 
Men, whilit they ſignify the Manner and Proceſs 
by which the mutual Buſineſs of Mortals is on both 


2 Another Example may be; If a Thing be given to an Infant before he comes into the World by Will, or by any 
other Title, when he is in Conception, the Infant has a certain Right to it; 
require it, when he comes to an Age of Diſcretion : For it is ſuffi 
without his Conſent. This Compariſon will clear the Matter. When any Perſon in our Abſence robs us, or does us any 
Manner of Damage, he does us a real Injury, though we may not know it till a long time after, 
our Author's Work, call'd The Elements of the Civil Law, p. 11, 12. We may ad; that by the Reman Law, an Infant 
in the Mother's Womb is ſuppoſed to be come into the World at all times, when any thi 
vantage, as the Words of the Digeſt. Lib. i. Tit. iii, De Statu hominum. Leg. vii, import, Qui in utero eſi, 
bus humanis eſſet, cuſtoditur, quotiens de commodo ipſius parts queritur, See Leg. xxvi. of the ſame Title. 


ſo that it it be taken from him, he may legally 
cient, that he declares, that his Goods were taken away 


We have taken this out o 
ng may be done for its Ad- 


inde ac ſi in re- 
Vet the Ro- 


man Lawyers are not well agreed upon this Point; for ſome of them hold, that the Fœtus is a Part of the Mother, or 
of her Entrails, and that it can't be called a Man, till it is born into the World, Partus enim, ante quam edatur, mu- 
lieris portio eſt, vel viſcerum. Digeſt. Lib. xxv. Iit. iv. Leg, i. S. 1. They borrow'd this Motion of the Stoicks, who in this 
agreed with divers others of the ancient Philoſophers. See Julius Paulus, written by Mr. Noodt. c. ii. and xi. 
The Explication, which Philo the Jew gives upon Exod, xxi. 22. is ſo very pertinent here, that tis a wonder our 
Author did not apply it. The Text is, If Men, in ſtriving together, hurt a Woman great with Child, ſo that ſhe 
miſcarry, tho' no other Miſchief follow, they ſhall pay the Husband of that Woman ſuch a Fine, or Mulct, as he ſhall 
lay on them, and give it him before the Judges; but if Death follow, ye ſhall give Life for Life. Theſe Words may 
be underſtood of 2 Death of the Mother only, as Jeſephus thinks, or of both the Mother and Child, as Philo ſuppo- 
ſes, according to the Opinion of this Author, Ed & «xau5e, & c. If the Fetus be not formed, he that ftrikes the 
Mother, ought to make Satisfaction, as well for the Harm done. her; as becauſe he hath hindred Nature from per- 
fecting her Work, and giving Life to ſo noble a Creature as Man; but if the Fœtus be already formed, every Mem- 
ber being in its natural Place, and having its proper pang, the Perſon ought to be put ro Death; Philo De Leg. 
ſpecial. See Selden de Jure Nat. & Gent, JE Hebr. I. iv. c. i. Further, if before the Fœtus be compleatly formed, a 
Man by hurting the Woman on purpoſe, cauſes a bodily Deformity, or other Infirmity in the Child; be may, when 
he is grown up, proſecute the Author of ſuch a Damage, and ſhall obtain Satisfaction according to his Damage, as our 
Author ſpeaks in a Place cited hereafter, where he treats alſo of another Queſtion, which deleryes our Notice, lib. iy. 
C. xii. 8. 10. 

3 Yet our Author does no where do it formally, but he treats, in their proper Place, of the four principal adventitious States, 
to which all the reſt may be reduced, vix. Marriage, the Relation of Parents and Children, Maſter and Servant, and 
Citizen, or- Member of a Society, To this we may add the Diviſions of moral Perſons, which our Author lays down 
in the ſame Chapter, S. 12, Cc. 

* Viz. When we have paſſed the De 


rees of Father, Mother, Grandfather, Grandmother, Brother, Siſter, Uncle, Aunt, Ne. 


lence hew, Niece, Couſins, he and ſhe, and ſome others depending on them; for as we have no other Names proper for ſuch De- 
4 | cendents, ſo the Line of Kindred produces no ſuch ſtrong Ties between them, who are in ſuch diſtant Begrees of * 


er 
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Sides manag'd and tranſacted. Of this ſort the moſt 


ſignal and material are Peace and War, which two 


States, * Libanius ſays, comprehend all the Af- 


fairs, and all the Conduct of Life. Peace is that 
State by which Men live quietly together, without the 
Diſturbance of Violence or Injuries, and voluntarily 
diſcharge their mutual Duties, as Matters of neceſ/a- 
ry Obligation. War, on the other hand, is a State of 
Men mutually engag'd in offering and repelling Inju- 
ries, or endeavouring forcibly to recover their Dues. 
Peace may be divided into common and particular; 
theformer, ſuch as is maintain'd amongſt Men by 
Duties flowing purely from the Law of Nature; 
the latter, ſuch as derives its Force from expreſs 
Covenants and Leagues, binding both Sides to a- 
greeable Performances: This again is branched in- 
to internal and external, the one 3 between Mem- 
bers of the ſame Commonwealth, the other re- 
garding Perſonsof different Countries and Govern- 
ments, whether as common Friends, or as ſpecial 
Confederates and Allies. A common or univerſal 
War engaging all Mankind at the ſame time, is 
an impoſſible Suppoſition; this being a direct 
Conſequence of the State of Beaſts. Particular 
War is either internal and civil, or external; that, 
between Members of the ſame * ; this, between thoſe 
of different Communities. When the Acts of War 
are ſuſpended, though the State ſtill continue, 
ſuch a Ceſſation is call'd a Trace *. 

IX. States are ſaid to be conſider'd determinate- 
, when we meaſure them according to the high 
or low Degree of Eſteem which attends them; or 
accounting as they are reckon'd more or leſs ho- 
nourable. * For ſince peculiar Rights and Obli- 
gations accompany each State, every one obtains 
a larger Share of Splendor and Credit, either as its 
Rights are more numerous and * more forcible; or 
as its Obligations are directed towards the Perfor- 
mance of ſuch Works as require a ſingular Abilit 
of Parts and Wit. On the other hand, — 
which demand only dull Pains and Labour of Bo- 
dy, are in very little Value and Repute. 

X. The latter ſort of State, which, in our ge- 
neral Diviſion, we ſettled with relation to Time, 


in conjunction with ſome moral Effect, may be 
divided, firff, into Seniority and Juniority; boy, 
which are conſider d, either with reſpect to the 
Duration of human Exiſtence, and are then calld 
Age ; the Degrees of which are fancy, Chill. 
hood, Puberty, Youth, Manhood, fix'd Ase, di 
clining, old, and decrepit Age : or, with regard to 
ſome adventitious State, according as a Man 
hath continued a longer or a ſhorter Time in ir 
Secondly, into Plen- age, when one is preſum' 
able by his own Strength and Diſcretion to ma. 
nage his Affairs; and Non- age, when a Perſon 
hath need of a Tutor, or Guardian, becauſe he i; 
ſuppos d, upon the account of Weakneſs of Judg. 
ment, incapable of dexterouſly proſecuting his own 
Buſineſs. The Limits of this State are different 
according to the various Conſtitutions and Cuſtoms 
of Nations. 

Different from Non-age is what we may call a 
Age capable of meditated Guile ; the Bounds gf 
which it is likewiſe impoſſible to aſſign. Alan in 
his Yarious Hiſtory relates a very remarkable Way 
of diſcovering ſuch an early Deceit. A Boy, hay. 
ing taken up a golden Plate * dropt out ;of Dj. 
ana's Crown, was indicted in Court: The Judges 
order'd a Pack of trifling Play-things to be laid 
upon the Board, and amongſt thele a Plate of 
Gold, and bid the Boy chooſe which he lik'd beſt; 
who again laying hands on the Gold, was con- 
demn'd as guilty of the former Sacrilege. 

XI. Before we proceed to other Matters, it ſeems 
neceſſary for us to obſerve, that through Scarcity 


of Words we are frequently compell'd tocxpreſsby 


the ſame Term, the State it ſelf, and the Auribuis 
proper to ſuch a State; though they are really di- 
ſtinct, and form different Conceptions in our 
Minds. Thus, to give an Inſtance, Liberty is 
us'das well for a State with analogy to Space, as fora 
Faculty of working, with —.— to an active 
Quality o. And fo Nobility ſometimes expreſſeth a 
State, ſometimes an Attribute, or Affection of the 
Perſon in ſuch a State, in the manner of a paſſive 
Quality. So likewiſe the word Truce denotes both 
the State of Peace, and the Manner of ſettling it. 


U vide Grot. de Jur. B. & P. l. iii. c. xxi. b Lib. v. Cap. xvi. ; e 
e Senec, de Benef. l. ii, c. xxxiv. There is a vaſt multitude of Things which have no peculiar Words fix'd upon them; and 


rheje we expreſs not by proper, but by foreign aud borrow'd Names. 
Mr. Bars. NOTES on S. vn, 1x, x, xk. 


Agger. i 
I. vii. c. xiv. Edit; Pariſ. 1629. 
2 See Book the viii. Chap. ix, Seft. 2, 3. &c. 


mnaſm, p. v. c. Edit. Pariſi Morel, Ariſtotle, as Mr. Hertius obſerves, had before ſpoken to the ſame effect. 
x) Tx e Ses, &c. The whole Life of Man is divided into Labour and Idleneſs, War and Peace, Polit. 


Pix. So far as they execute the fundamental Agreement punctually, for the ſake of which the Society was eſta: 
bliſhed; and do not oppoſe, by open Fact, the lawful Power which is exerciſed over them; and ſo that Peace is not 
"diſturbed by any ſort of Violence, but only that which we are engaged not to uſe, when we are entred into a Society. 
As for Example, The internal Peace of a State ſuffers no Interruption, when the Magiſtrate uſes the Power entruſted 


to him to curb and * Breakers of the Laws. 
Puniſhment, and en 
Element. Juriſprud. Univerſ. p. 17. 


But when the Subjects will by Force deliver a Criminal from 
eavour to oppoſe the Magiſtrate in the Exerciſe of his legal Authority, this is called a Civil War. 
The War alſo which breaks out among Confederates, united together by a perpe- 


"tual Alliance, may alſo be looked upon as an inteſtine War, as Mr. Hertius there obſerves, 

4 When this ſort of War is extinguiſhed at its firſt Riſe, viz. without any regular Preparations on either Side, it 
is a Sedition; when Subjects take up Arms unjuſtly againſt their Sovereign, it is a Rebellion. In Democracies and A- 
riſlocracies, when the People and the Magiſtrates make two Parties, and uſe Acts of Hoſtility one againſt the other, 


this is properly call'd a Civil War. Element. Juriſprud. Univer. p. 18. 
-$ See Mr. Davmar's Publick Right, Lib, i. Tit. ix. Sect. 1. and what our 


Author ſays, 1, viii. c. iv. 


ore forcible.) The French Tranſlator renders the Words, validiora jura, more conſiderable, i. e. of greater Vali- 
ity and Certainty ; for the Honour of an Employ does not depend upon the Manner of obtaining it, but upon the 


Dignity and Priyileges which it confers on ſuch as are inveſted with it, 


And ſo this ſeems the better Tranſlation, 


s And ſo we ſay for Example, an Old General, an Old Soldier, a Young Apprentice, ezc. 


5 See Lib. iii, Ch, vi. $. 4. and Lib. iv. Ch. iv. $. 15. 


The Roman Law declares ſuch as are in their Non-age, or not far from it, capable of Deceit. Iitur doli non ca- 


paces, ut admodum impuberes--------- excuſati ſunt. Digeſt, Lib. xlvii. Tit, xii, De Sepulchro violato, Leg. iii. $. 1. 


See 


-\Cv1jas's Obſeryations, Lib. vi. Ch. xxii. ex Digeſt, Lib. xlvii. Tit. viii, De vi bonorum raptorum, Leg. ii. F. 19. 


- 3. The Author will explain a little lower, viz. $. 19. what he means by Qualities active and paſſive, 


Nor 
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I may be at the ſame time engag d in ſeveral States, 
not interfere with one another; ſo the Obligations 
T adhering to one particular State, may), according 
to different Parts, be deriv'd from different Prin- 


ci 
4 bligations flowin 


deny, but that they are likewiſe bound to ſuch 


| yernments ſhall farther enjoyn. 
| {fs in this Work to treat only of thoſe Duties of 
Men, which the Light of Reaſon ſhews to be 
| which thoſe Obligations only ſhould prevail, exclu- 


leſs Diſquiſition to ſearch, whether ſuch a State of 
| Men was once ſo much as likely to have been in 


| ly queſtion, whether Mankind, although untaint- 
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the Addition of poſitive Laws and Conſtitutions? 

XII. Moral Entities, fram'd with Analogy to 
Subſtances, are call'd moral Perſons *; which are 
either particular Men, or ſeveral join'd in one 
Body by ſome moral Tie, confider'd with the 
Stare and Office which they maintain in com- 
mon Life. Moral Perſons are either Simple, or 
Compound. The Simple, according to the Diffe- 
rence of their Poſts and Employments, are either 
Publick, or Private; as their Duty is immediately 
apply'd, either to the Benefit of civil Society, or 
to the particular Advantage of every private 
Member. Publick Perſons, by the general Cuſtom 
of the Chriſtian World, are divided into Civil and 
Eccleſiaſtical. The former “ are either Principal, or 
Inferior. Of principal Perſons, ſome adminiſter 
Affairs with a ſapreme Power z others either exe- 
cute ſome Part of the Adminiſtration by Commiſ- 
ſion from the ſupreme Power, who are properly 


Nor muſt we forget to hint, that as one Perſon 


provided that the Obligations of thoſe Szazes do 


jples. And therefore he that only collects the 
from a ſingle Principle, and 
omits the reſt, doth not preſently form a diſtinct 
State incapable of other Obligations beſides thoſe 
which he hath taken notice of. Thus he that ga- 
thers ſeveral Parts of the Office of Prieſts purely 
from the Holy Scriptures, doth not in the leaſt 


Performances as the Conſtitutions of particular Go- 
So we that pro- 


neceſſary, do not ar all pretend that there ever 


was, or now is, or ought to be, ſuch a State in 


and Counſel in the Management of the Common- 


five of all others. Nay, it would be almoſt a need- wealth. The Jnferior perform a leſs noble Ser- 
giſtrates, with reſpect to their publick Capacity. 
In War the Officers, whether of higher or lower 
Commiſſions, anſwer to Magiſtrates, and are aſ- 
ſiſted, in Subordination, by the common Soldiers. 
We reckon Men of that Profeſſion amongſt pub- 
lick Perſons, in as much as they are authoriz'd by 
the ſupreme Power, either immediately or medi- 


the World. For the Aſſertion, which ſome ſo 
confidently lay down, could never yet be clearly 
made out; Thar if Man had continued in his pri- 
mitive Holineſs, the Law of Nature alone, as it 
govern'd him at firſt, ſo ſhould have continued its 
Sway, except that one or two * poſitive Commands 
might probably have been added to it. We may juſt- 
monwealth, | 
ed with Sin, ſhould have always paſs'd their Time There is likewiſe a peculiar Species of politick 
inthe Compaſs of a ſingle Garden, ſuſtaining them- Per/ons, which we may ftile Repreſentatives, be- 
ſelves with the Fruits of ſpontaneous Growth, and caule they ſuſtain the Character of other Perſons: 
not have cultivated and adorn'd their Ways of ſuch as, being inveſted with the Power and Au- 
living, by induſtrious Management, and by Va- thority of acting by another, do in his room tranſ- 
riety of Arts and Inventions, For what Prejudice act Buſineſs with the ſame Force and Validity, as 
could it have been to their original Innocence and if he himſelf had managed ir. Of this Kind are 


Integrity, if, upon the Multiplication of human Legates, Vicars, Burgeſſes, &c. | 
Race, they had divided into ſeparate Societies in A new Diſtinction hath been brought in of late, 


the Forms of Commonwealths ? And what No- 


tion can we frame of ſuch Societies, without cter, who are Embaſſadors properly ſo call'd; and 


The Roman Lawyers ordinarily reſtrain the word Perſon to thoſe that are Free: and rank their Slaves amongſt the Goods 
they poſſeſſed. | | | | 
Mr. Bars. NOTES ons. xn, 


* In Oppoſition to Revelation, and particular Rules of the Civil Laws f every Country, from whence ariſe three di- 
ſtin Sciences, viz. Natural 5 5 which is common to all Men ws pram; Civil Right, which is or may be dif- 
ferent according to the Intereſt of every State; and Moral Theologyzgge. the Author's Abridgment of the Duties of a 
Man and Citizen. Pref. F. 2. At | 

2 It is not known, whoſe Words theſe are, which our Author cenſures. As to the Queſtion itſelf, 'tis one of the 
moſt impertinent; for our Author elſewhere acknowledges, that is is very hard to imagine, how a Propriety of Goods 
and Government, on which our whole Lives now are ſpent, could haye Place in our State of Integrity. See his Spicil. 
Jur. Nat. c. 2. F. 9. and his Comment. ſuper. inven. Vener. Lipſ. pullo. p. 386. Nevertheleſs ſome others have treated ſe- 
riouſly upon this frivolous Queſtion ; as Mr. Thomaſius Inſt. Juriſpr. Divin. Lib. i. c. 2. $. 37, 38. and Mr, Hirtius in his 
Elem. prud. Civil. l. i. Sect. 3. F. 5. 8 

3 There is another Reaſon, why they are call'd ſo, and that is, that they are ſettled in publick Employs by the Au- 
thority of a civil Society, or of them that govern it. Whereas private Employments and upon the Will and Chioce 
of gyery Man, unleſs the State will interpoſe and confer them. S | 

E. wal does he not define what is meant by Perſons political, or civil? They are ſuch, as (for ſo our Author him- 
ſelf ſpeaks, Elem. e her Univer/. p. 23.) adminiſter by publick Authority thoſe Affairs which have a particular regard 
to civil Society, conſidered as ſuch ; whereas Eccleſiaticls are to take: care of Matters of Religion only. Theſe laſt, 
though they ought to be ſubject to their Sovereigns in temporal and civil Matters at all times, yet may and ought alſo 
to be N as to Spirituals, provided they keep within their Bounds, and do not ſet up any other Religion be- 
ſides the eſtabliſned: And the Reaſon of it is, that as Religion is a Thing in its own Nature free, at leaſt, directly, 
and can't be ſuppoſed to be admitted into civil Society for no End, every eccleſiaſtical Society may do what it judges 
for the Intereſt of Religion, provided it encroach not upon any Prerogative of the Civil Power. See what ſhall be 
ſaid hereafter , Lib. vii. ch. 4. S. 11. Note 2, Nevertheleſs, I do not aſſert any Thing here, which may be a Founda- 
tion for any Principles contrary to the Engliſh Author, Of the Rights of the Chriſtian Church. 

5 The Author here quores the Work of Mr, Wicquefort, entituled, The Embaſſador, and his Office, printed in his Time 


without a Name, and under a different Title, viz. Memoirs concerning Embaſſadors ; but lately publiſhed, with many Ad- 


ditions, as above. Za, 


Miniſters 


call'd Magiſtrates, or elſe aſſiſt with their Advice 


vice to the Community, and act under the Ma- 


ately, to bear Arms in the Service of the Com- 


& 


between Miniſters * of a repreſentative Chara- 
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Miniſters of the ſecond Order, as Envoys or Refi- 
dents, who do not, like the former, expreſs the 


full Power and Grandeur of their Maſters *. 


With reſemblance to theſe publick Repreſenta- 
tives, Tutors and Guardians are concern'd for pri-- 
vate Perſons, as they manage Affairs in behalf of 


* or Minors given them in Charge. 


this Point Mr. Hobbs is miſtaken, when he 
will have it frequently to happen in Communities, 


that a Man ſhall bear the Perſon of an inanimate 


Thing, which therefore is it ſelf not properly a Per- 
ſon ;, as ſuppoſe of a Church, an Hoſpital, a Bridge, 


&c. For there appears no Neceflity of introducing 
a Fiftion of Law, to conſtitute Perſons by whom 
any of theſe ſhould be repreſented. ' It being more 
natural to fay in plain Terms, that particular Men 
are impower'd by the Community, to collect the 
Revenue, ſettled for the preſerving of ſuch Places, 
or Things, and to carry on and ſuſtain any Suits 
that ſhall ariſe on thoſe Aceounts. ADULT 16s 
The Variety and Diviſion of eccleſaſtical Perſons 
is obvious to every Man, 8 the parti- 
cular Religion in which he hath been bred up. 
Nor can any Man of Letters be at a loſs to appre- 
hend what Kinds of Perſons are founded in the 
Management of Schools. Fa 
Private Perſons are of a vaſt Latitude and Ex- 
tent; yet their principal Differences may be taken, 
Hit, from their Bufineſs, Craft, or Trade, which 
N 2 s their Pains, and exhibits their Livelihood: 
and theſe are, either creditable and genteel, or 
ſuch as ſeem to carry in them more Baſeneſs, or 
Drudgery. Secondly, from the Condition, or, as 
we may ſay, the moral Situation which any one 


-— obtains in a Community; in which reſpe& one is 


a Citizen, with more or fewer Privileges ; another 
a Sojourner, and a third a N Thirdly, from 
the Place in a Family, upon which account one is 
faid to be a Houſholder, which may comprehend 
the Perſon of a Husband, a Father, and a Maſter; 
another is call'd a Wife; another a Son, another a 
Servant : 'Theſe may paſs for the ordinary Mem- 
bers of a Family ; the extraordinary are Gueſts and 
Lodgers. Fourthly, upon account of Race and 
Birth 3; whence ariſe Nobles (divided into diffe- 
rent Degrees in different Countries) and Plebeians. 
Fifthly, trom Sex and Age, whence come the Dit- 
ferences of Man and Woman, and the Diſtinctions 
. Founded in Childhood, Vouthg h, 4d, and 

Old-Age . For though the“ PNife of Sex, 

and Number of Years, are not of external Impo- 
ſition, yet in the Method of a ſocial Life, they in- 
volve ſome kind of moral Notion; in as much as 


different Actions are becoming in different Sexes, 


Teviath. cap. 16. 


© 


united 


8 * 


and Perſons of various Ages require a various 
Treatment and Application. r 

XIII. A Compound moral Perſon is then conſtitu. 
ted, when ſeveral individual Men are ſo united to. 

ether, that what they 041} or act by virtue of thy 
Union. is eſteem'd a ſingle Will, and a ſingle Ad. 
and no more. And this is — to be done 
when the particular Members ſubmit their Will 
to the Will of one Man, or of one Council, in 
ſuch a manner as to acknowledge, and to deſire 
others to acknowledge, for the common Act and 
Determination of them all, whatever that Man 
or that Council ſhall decree or perform, in Mat- 
ters which properly concern ſuch an Union, and 
are agreeable to the End and the Intention of it. 
Hence it comes to 3 that whereas in other 
Caſes, when many Men will or act any Thing, ve 
conceive ſo many diſtin&t Wills and Acts as there 
are in number natural Perſons, or human Indivi. 
duals; yet when they cloſe, and form a compound 
Perſon, they are 1 4 to have but a ſingle Wil, 
and every Action which they . is conſtrued 
as one only, although a Number of natural Indi- 
viduals concurs in its Production. And hence ſuch 
a compound Perſon doth and ought to obtain ſome 
particular Goods and Rights, which none of the 
Members, in their private and ſeparate Quality, 
can claim or arrogate to themſelves *, 

Here alſo we muſt remark, that as natural Bodig 
continue the ſame, although in length of Time, by 
flow and filent degrees they receive a conſiderable 
Alteration from the various Acceſſions and Deſer- 
tions of their Particles; ſo by the particular Suc- 
ceſſion of Individuals, the Identity of the compound 
Perſon is not injur'd z unleſs at one and the fame 
time ſuch a Change ſhould arrive, as vould entire- 
ly take away the Nature and Conſtitution of that 
Body. On which Point we ſhall be more 
large in * another Part of our Work. _ 

Compound moral Perſons, or Societies, may, after 
the manner of fingle Per/ons, be divided into Pub- 
lick and Private. And the former again are ſub- 


divided into Sacred and Civil. Of the Sacred, ſome 


we may call general, as is the Catholic Church, 
and likewiſe any particular Church, whether com- 
prehended within the Bounds of ſuch a Nation, or 
diſtinguiſh'd from others by publick Forms of Con- 
feſſion. Others Peculiar, as are Councils, Synods, 
Conſiſtories, Presbyteries, c. Civil Societies are 
alſo either general, as a Commonavealth, of which 
there are many Species, as ſimple, compound, re- 
85 and irregular; n as a Senate, an 

rder of Knights, a Tribe, a Parliament, 21 
Armies may be called military Societies, and conſiſt 
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Bi 0 


This is a viſible Miſtake in our Author, who has aſſerted the contrary elſewhere, and ought to have been corrected | 
bo Mr. Hirtius, who put out the Frankfort Edition in 1706; for there is great reaſon to reje@ the Sentiments of ſuch 


Men (as Charles Paſcal, Richard Zouc haus, &c.) who affirm that Embaſſadors, properly ſo called, are as their Maſter him- 
e 


nt, ought to give them the ſame Ho- 


ſielf, who ſends them; inſomuch, that the Prince or State, to whom they are g 


nour they would to their Maſter, . The Character of an Embaſſador certainly gives neither the Dignity nor Title of a 


Sovereign, and ſuch a Miniſter may not pretend, becauſe his Maſter has a Superiority aboye another Prince, that he * 

muſt perſonally be preferred before him. See what our Author ſays, Lib. iii, ch. 4. $. 20. 5 has 

In the Civil Law ſome other Diſtinctions are made among Perſons from their Age and Sex. See Mr, Daumar's 

Civil Laws in their natural Order, Lib. i. Tit, II. Seck. I, of the Preliminaries; and the interpreters upon the Digeſt, Lib. i. be 

Mt m. V. De flatu Hominum. | 1 5 | 9 | 8 


„ Ates ig not in the Original, but the Manner of Reaſoning, and Beginning of the Sentence require the Addition of 
it, as our Author himſelf | | 


| es in his Elements Juriſpr. Univerſ. 5 28. 
As for Example, No private Perſon hath a Right to puniſt 


Criminals, although the Right to do it proceeds orig: 2 
viii, Ch, XII. 


nally from rune Perſons ; the Soyereign only has that Power, ; 


of 


See Li 
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of 


of Regiments, Troops, Cohorts, Companies, 


— 1ſt private Societies we do not only reckon 
Families, but all the * Colleges, or Corporations 
in a Kingdom, or a City, as thoſe of the Mer- 
chants, of the Artificers, and the like. To make 
a minute Catalogue of every Species we think un- 
neceſſary to our preſent Deſign. 10 
XIV. Concerning the Nature of fimple moral 


Perſons, we have this farther to obſerve; that as 


one and the ſame Man may be in ſeveral Srates to- 
gether, * provided they « 
other, ſo he may ſuſtain ſeveral. Per/ons together, 
upon Suppoſition that the Duties attending thoſe 

erſons may be perform'd together by him. For, 
though upon a natural Account one cannot be both 
2 Husband and a Wife, both a Son and a Daugh- 
ter; nor in a moral Conſideration, at the fame 
Time, a Maſter and a Servant, a Judge and a Pri- 
ſoner, a Party and Witneſs; yet nothing hinders 
why the ſame Man may not be (for Example) at 
home a Houſholder, a Senator in Parliament, an 
Advocate in the Halls of Juſtice, and a Counſeller 
at Court. In as much as thoſe particular Offices 
do not require and engage the whole Man ; but 
may, at different 'Times, be all conveniently ad- 
miniſtred . And upon this Principle the wiſer 
Heathens undertook to defend Polytheiſm*, which 
they knew well enough was contrary to Reaſon: 
For, their Excuſe was, they only concery'd ſuch a 
Number of Perſons in the fame fupreme Being, 
as might anſwer the Variety of Operations 
which proceeded from his Eſſence and Na- 
ris: {RRP IE FL 

It's very plain from the Name and the Notion 
of Impofition, that when a Man enters on the Ca- 
pacity of a new Perſon, there is no natural Change 
produc'd in him, no Generation of new natural 
Qualities, no Augmentation of old ones; but what- 
ever accrues to him from this Relation, is compre- 
hended within the Sphere of moral Things. 80 
when a Man is declar'd Conſul, he is made ne'er the 
wiſer, nor when he lays down his Office, doth he 
lay down any of his Parts with it. Though ſome 


6 not claſh with each 
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have obſerv'd, that the Splendor of Mens Dignity 


hath frequently a ftrong Influence on their Actions, 
and & we rar 4" hive made very different Fi- 
gures in a publick, and in a private Station. But / 
we may reckon theſe Fanſies amongſt the common 
Deceptions of Sight, occaſion d by gaudy Pomp 
and Shew. The Cafe being much che ſame, as 
when Coun imagine the Name and Ti- 
tle of Doctor to have ſome Share in the Force and 
the Succeſs of a Preſcription 4. Except ind 
that ſome kinds of Parts and Diſpoſitions are rouz 
and enliver'd by Bufineſs; and on the contrary, lie 
dormant in a State of Eaſe *. Yet there is no 
Queſtion to kgs — — Charge and God Al- 
mighty impoſeth a peculiar e and Perſon on 
— or he can, — often doth indue . with 
extraordinary Qualities, beyond the Meaſure of 
moral Acquirements; as is evident from the holy 
Scriptures *. FFC 
From what hath been offer d on this Subject it 
appears, that the Jews heretofore attributed too 
large E to their Regeneration, by which the 
new Perſon of a Proſelyreof Tuftice was impos'd on 
a Gentile; as, when they affirnr'd, that there was 
no Force remaining in his former . Kindred ; that 
he ought not to eſteem, or uſe àas Relations, his 
Brethren, Siſters; or Parents; nor his Children 
otten in his firſt Conditions. The Cauſe of 
this Error was their abſurd Belief, that a new Soul 
was infug'd into the Profeiyze. : * 27 
XV. It not be amiſs, in the laſt Place, to 
obſerve, that Men ſometimes frame a kind of Sha- 
dows, or Images of moral Perſons, for the repre- 
ſenting of them in Sport and -Jeft. - Whence it 
came to paſs, that the Term of Perſon hath been 
r by the Stage. The Eſſence of 
a feigned Perſon conſiſts in this, that the Habit, Ge- 
ſture, and Speech of another real Per ſon be handlome- 
eee. Thus the whole ä — 
ntenance of Mirth, and whatever ſuch a ficti- 
tious Actor ſays or does, leaves no moral Effect be- 
hind it, and is valu'd only according to the Dexte- 
rity and Artifice of the Performance: For which 
Reaſon we may, by the way, juſtiy wonder, why 


* CxCER©o Off. Lib. i. Ch. xxx. We muſt underfiand, that we are by Nature inveſted, as it were, with two Perſons, 
or Capacities ; one common to Mankind, on account of our being Partakers of Reaſon, and of that Excellence by which we 


4745 s the Beaſts ; the other proper to particular Men. 
accommodate to our ſelves by our own Judgment 
Idem de Oratore. Lib, ii. Ch, 


A third is caſt upon us by Time or Chance: A fourth we undertake 
iv. 1 ſuſtain three Perſons at the ſame Time; mine own, the Adverſary's, and the Judge's. 


bSENEC, de Benef, Lib. iv. Ch. vii. There may be ſo many Appellations of Go b, as there are Employments, 
e Maxim, TYRIivus, Diſſert. xxiii. The Gods are one in Nature, though many in Name. But we, ſuch is our Igno- 
rance, aſſign them different Titles, according to the different Helps and Favours which they afford Mankind. 


q Purpura vendit 


Cauſſidicum, vendunt amethyſtina ; convenit illis, ; 
Et ſtrepitu & facie majoris vivere cenſus, Juv. Sat. vii. V. 135, &c. 


e Vide Corn, Nep. Alcibiad. Ch. i. 


f Vide Exod. iii, iv. Deut. xxxiv. 9. 1 Sam. x. 6, 9. Matt. x. 1. 19, 20. 


e Vide Selden de J. N. & G. Lib. ii. Ch. iv. 


' 


Mr. Bans. NOTES. | 
* Our Author expreſſes theſe Parts of an Army according to the Manner of the Romans, as Legio, Turma, Colors, 


Manipulus, & c. to which we have no Terms that will ex 


thus, See the Treatiſes of Juſtus Lipſius upon this Matter, 


ly anſwer, and therefore we are forced to tranſlate them 


* Collegia is a Name given to the Aſſemblies of ſome particular Society of Men of one Trade or Calling in a City 
or Corporation, and ſuch were the Collegia, or Societies of Coachmen, Augurs, Æſculapius, or Health, Dendrophori, or Tim- 
ber-Merchants, &c. as we have at London, Companies, or Collegia of Mercers, Drapers, &c. Vide Mr, DAUMAT, of 


publick Right, Lib. i. Tit, xy. 


* Mr, Hertius has treated at large of this, and cleared it by a great Number of Examples, in his Diſcourſe, De uno 
homine plures ſuſtinente perſonas, which makes up a Part of the third Tome of his Commentaries, and ſmall Tracts. Print- 


ed at Frankfort on the Mein, A. D. 1700. . 


4 See Mr, La CLERC's Bibhotheque Choifie; i. e. Choice Library, Tom. il. Art. i. 


* 


C Peter 
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Peter *,- Biſhop of Alexandria, approv'd of the 
Baptiſm which Athanaſius, when a little Boy, had 
in to one of his Play-fellows *. 
But the Inpoſition which produceth true moral 
Perſons, is allow'd no ſuch Liberty; but ought 
always to preſuppoſe ſuch Qualities, as may contri- 
bute to the ſolid Uſe and real Benefit of human 
Life: And he that in conſtituting Perſons hath not 
a Regard to theſe Endowments, is to be eſteem'd 
an extravagant Buffoon, and a vain Inſulter over 
Mankind. Thus Caligula might have made a 
Conſul of the moſt wicked, or of the moſt ſenſeleſs 
Wretch in Rome, provided the Man had been a 
free Citizen, and could at leaſt have perform'd the 
common and formal Part of that Office: But to 
deſign his Horſe Incitatus the ſame Honour, was 
a Pitch of Madneſs, and of inſipid Raillery: nor 
a leſs Impudence than when he ſet him up for a 
Maſter of a Family, and gave him a Houſe and 
Furniture; where there Was good Entertainment 
rovided for Gueſts invited in the Name of the 
| Beaſt*. An equal Madneſs was it, as well as a 

horrid Impiety, that many of the Antients, to 
flatter their Princes, their Founders of States, and 


other Worthies, rank'd them after their Death in 


the Number of the Gods. And what to think 
of the Canonization amongſt the modern Papiſts, 
no Man of Senſe is at a Loſs. | _ "are 
XVI. As to Things confider'd as they are the 
Object of Law *, there ſeems to. be no Occaſion 
of ranking them under the Head of moral Entities. 
For, though Men are conceiv'd as different Perſons, 
upon account of their uifferent State or Office, yet 
Things do not. raiſe ſuch diſtinct Notions in us, 
with reference-to. their Owners, whether ourſelves 
or others, or whether the Propriety be yet uncer- 
tain; When at firſt ſome Things fell under parti- 
cular Right and Dominion, and others were left 
exempt, we muſt not fanſy, that they themſelves 
acquir'd any new Qualities; it ſeems rather, that 
upon introducing this Propriety of Things, a moral 
Opalic aroſe amongſt Men, of which the Mer 
were the Subjects, and the Things only the Terms. 
For, as during the primitive Communion of Goods, 
any Man had a Right of applying to his proper Uſe, 
what equally belong'd to all; ſo, when once Ma- 
ſters or Owners were conſtituted, there ſprung up 
a Right in each particular Maſter of diſpoſing how 
he pleas'd of his own, and an Obligation in all 
other Maſters to abſtain from his Poſſeſſions. But 


the Things themſelves obtain'd nothing hence, but 
an extrinſical Denomination, as they make the Oh. 
ject of ſuch a Right, and of ſuch an Obligation 
So when certain Things are ſaid to be holy, or fi- 
cred, no moral Quality of Holineſs inheres in the 
Things; only, an Obligation is laid upon Men to 
treat them in ſuch a particular Manner: and when 
that Obligation ceaſeth, they are ſuppos'd to fall 
again into promiſcuous and ordinary Uſe. Vet if 


ſtill, any Man will poſitively maintain, that there 


are ſome Things, as well as Perſons, which 
ſhould be call'd moral, he muſt take carò fo to 
explain himſelf, that he may be underſtood to 
attribute this Moralzty to the Things, not for. 
mally, as if it were inherent, but only objective 
as it is terminated in them. 5 
XVII. Thus much of thoſe moral Entities which 
are conceiv'd with 1 to Subſtance: We are 
now to enquire about thoſe that are really and for- 
mally Modes, and paſs in our Notion as ſuch. 
Modes may be conveniently enough divided into 
Modes of Affection, and Modes of Eſtimation: 
According to the former, we ſuppoſe Per/ons to be 
affected in ſuch and ſuch a Manner; according to 
the latter, both Things and Perſons may be rated 
and valu'd. The former fall under the Name of 
Quality, the latter of Quantity; if we take both 
thoſe Terms in the moſt extended Senſe. Ouali. 
ties, ſo far as concerns our Buſineſs, may be divid- 
ed into formal and operative. Formal Sualities are 
ſuch as do not tend, nor are directed towards any 
Act or Work, but agree and are join'd with the 
Subject, in the Manner of pure and naked Forms. 
whence we may likewiſe 
Operative Qualities are either primitive, or deriva- 
tive. By the primitive, a Thing is conceiy'd fit and 
able for ſuch an Act: They are divided into inter- 
nal *, and external, and may be term'd moral paſ- 
ve Qualities. The derivative are thoſe which 
roceed from the primitive, and arethe? 46s them- 
elves, . as the former were the Powers. | 
XVIII. Among moral Attributes, Titles have a 
conſiderable Place, which are apply'd for the Di- 
ſtinction of Perſons in civil Life, with Reference 
to their State and their Eſteem. They are chiefly 
of two Sorts: Some directly ſignify the Degree of 
the Rate and Value, which Perſons bear in com- 
mon Account, together with the Qualities pecu- 
liar to Men of that Rank ; but the State itſelf 
they only denote indirectly, and by the Bye, and 


* Sozom. Lb. ii. Ch. xvi. Add the Argument of the Biſhop of Minorca in the Council of Trent, by Father Paul, B. ii. 


concerning the Intention of the Miniſter in the Celebration of the Sacrament, 


berius's Speech in Tacitus, An. iv. Ch. xxxvii, xxxvili, 
will be explain'd in the 4th and 5th Books. 


> Seton, Calig. Ch. lv. e See Ti- 
d The different Diſtinctions of Things with Reference to Law, 


in. NOTES. 


1 The greateſt Number of learned Men reject this Story, becauſe (as they prove) S. Athanaſius was eighteen Years 


old, when this pretended Baptiſm was adminiſtred. See the Life of 


is Father written by the Benedictines; but it is 


ſufficient for our Author's Deſign, that the Fact was poſſible. 
2 A witty Speech of Antiſthenes deſerves our Notice in this Place, He adviſed the Athenians, upon a certain Time, 


to decree, That hereafter Aſſes ſhould be called Horſes, Some preſent replied in Banter, That can't be. 


But, Gentlemen, 


| (wes he) you can chooſe for your Generals Men that know nothing of warlike Affairs, and whoſe Qualifications conſiſt only 
in having a greater Number of Voices, Diog. Laert. Lib. vi. S. 8. Edit, Amſt. t ; 
The different Diſtinctions of Things in relation to Right, ſhall be explain'd in Lib. iv, and v. See the Inſtit. Lib. ii. Tit. i. & 
Digeſt, Lib. i. Tit. viii. De rerum Diviſione, as alſo Mr, DA u M 4 T's Civil Laus, in their natural Order in the Preliminaries, Tit. iii, 
* Modi affectivi: Words hard to be tranſlated, The French renders them, ſimple Modes; becauſe, as our Author 


explains them, they only modify; i. e. diſpoſe moral Perſons, 
alities are ſuch, as are really inherent ina Perſon, as Power, Right, Obligation; as alſo, ſuch paſſive 


S Internal Qu 
Qualities, of which our Author treats in F. 20. following. 
his Diviſions, which are not very Scholar-like. 
External 
reſſion upon the Perſon, See 5. 21. following. 


It were to be wiſhed, that our Author had been clearer in 


ualities are ſuch, as are not annexed to the Perſon, but being fixed to external Objects, make an Im- 


b 7 Viz, Theſe derivative Qualities are nothing but the Effect and actual Operation of the primitive Qualities, In a 


13 


Word, our Author ought to have avoided all this Jargon and unprofitable Diſtinctions of the Schools. 
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chat either more clearly, or more obſcurely, ac- 
cording as ſuch a Title is uſually attributed to 
fewer, or to more States. Of this kind are thoſe 
honorary Epithets, commonly prefixed to the 
Names of great Perſons, as Marks of general Re- 
ſpect: As, The moſt Serene, The moſt Eminent, The 
moſt Illuſtrious the Signification of which riſes 


higher, or falls lower, according to the Condi- 


tion of the Subſtantive to which they are join'd. 
Other Titles diretily * ſome particular State, 
or ſome peculiar Seat and Place in a State, but in- 
diretily denote that Degreej of Value and Repute, 
which uſually accompanies ſuch a State, as are the 
Names of moral Perſons, of thoſe eſpecially who 
fill any Poſt of Honour. Now theſe Titles are 
not conſider'd, as they are only Notions repreſent- 
ing to one Man's Underſtanding the State and 
Office of another, but as, by Virtue of human Im- 
poſition, they declare the Power and Authority of 


the Perſon that enjoys them. So that tis not a 


rain Contention about empty Ceremonies, when 
Men frequently have ſuch hot Diſputes and Quar- 
rels about Titles: becauſe, upon the Denial of a 
Title, we are ſuppos'd at the ſame time to deny 
the State, the Office, the Power and the Rights, 
which ſuch a Title generally expreſſes, or includes. 
But here we mult be ſure to obſerve, that the Im- 
poſition of moſt Titles is not perpetual and uni- 
ſorm; but in different Countries, and in the ſame 
Country at different Times, admits of very large 
Alterations. Thus the Titles of the firſt Kind which 
we mention d (or the honorary Epithets) made 
uſe of by our Anceſtors, how mean and little do 
they ſound to the Ears of our own Age: while 
what was heretofore thought a worthy Mark for 
the greateſt of mortal Men, ſhall now be deſpis'd 
by an inferior Scribler? For which reaſon the In- 
creaſe of ſuch Titles does not always argue the in- 
creaſe of Dignity ; but when the Titles {well high- 
er, while the Thing itſelf maintains its firſt Con- 
dition, their Value and Price is ſuppoſed to be 
conſiderably debaſed. Sometimes alſo a certain 
Title is affix d by way of Elogy and Complement 
to ſome particular Order, becauſe the Quality or 
Thing meant by that T3zle, is, or ought to be con- 
ſpicuous in the Generality of the Members belong- 
ing to ſuch an Order. And hence thoſe: Members, 
who are not really poſſeſs'd of the Thing, do how- 
ever enjoy the 2e *. Thus in the Order of Men 
of Letters, many Perſons are ſaluted with the Ap- 
pellation of maſt famous, and moſt learned, who are 
as much any thing elſe in the World as what thoſe 
Terms ſignify. And fo too, an idle unattivg No- 
bleman muſt have Induſtry, and Strength, and Va- 
lour applied to him in our Addrefſes. It happens 
likewiſe very commonly, that private Men, or 
others, either advance or diminiſh the Titles of 


Perſons, as they judge it convenient for the preſent 
Condition of their Affairs to flatter and careſs, or 
to deſpiſe and vilify them. And eve in the lat- 
ter Sort of Titles, as we above Ariel chen, ir 
frequently falls out, that the Title may continue, 
tho' the Thing itſelf, or the Dignity and Right 
be in a high manner either . or impair'd. 
And farther, tis very uſual, that in different Coun- 
tries the ſame Word ſhall expreſs very different De- 
grees of Honour. - And therefore it would argue a 
very unskilful Head, to place in the ſame Claſs all 
thoſe who bear the ſame Title all over the World *. 
It muſt not be forgot, that ſometimes a bare Tile 
1s attributed to a Man without the Thing, or with- 
out the Offices and the Profits which uſed to attend 
ſuch a Title; only to this Intent, that he may hence 
obtain the external Enſigns and Badges of the Ho- 
nour, and may acquire a more creditable Place and 
Seat in the Cy of which he is a Mem- 
ber. Laſtly, It is worth remarking, that chiefly 
in the Titles of the principal Houſes of Europe, the 
ſame Title ſometimes pen gr the Family, and 
the Poſſeſſion of the mention'd Territory; ſome- 
times the Family only, without the Poſſeſſion, yet 
with the Right of ſucceeding to it, according to 
the due Courſe and Order of Inheritance. 

XIX. Moral operative Qualities are either ac- 
tive or paſſive. Of the former the moſt noble 
Species are Power, Right, and Obligation. Power is 
that by which a Man is enabled to do a thing lawfully 
and with a moral Effect which Effect is, That the 
Perſon exerciſing this Power, {hall lay an Obligation 
on others to perform ſome certain Buſineſs, which 
he requires, or to admit ſome Action of his as valid, 
or not to ſtop and hinder it; or that heſhall con- 
fer on others a Licenſe of doing or poſſeſſing ſome- 
thing, which Licenſe they did not before enjoy. 
Whence it 7 how wide this Quality runs, and 
how very diffuſive it is of itſelf. Power, with re- 
ſpect to its Efficacy, is divided into perfect and im- 
perfect. The former is that, the Exerciſe of which 
may be aſſerted even by Force, againſt thoſe who 
—— unlawfully to let and oppoſe it. Now 
Force is chiefly applied, within the Bounds of the 
ſame Community, by an Action at Law, and 
without theſe Bounds by a War. The latter, or 
imperfeft Power, is that, the Exerciſe of which if 
any Man is unlawfully prohibited, he may be faid 
indeed to be inhumanly dealt with, yet he has no 
Right to defend it, either by Proceſs of a Court, 
or — the Force of Arms, unleſs this « Inefficacy 
or Imperfection is ſupplied with abſolute Neceſh- 
” With reſpect to its Subject, Power is fur- 
ther divided into per/onal and communicable. The 
former is ſuch as one Man cannot lawfully transfer 
to another. But then this muſt be conſider'd un- 
der ſeveral Differences. For ſome Powers are 


Mr. Bars. NOTES on $. xviii, XIX. 


1 Hence it is that Cicero calls Titles of Honour no certain Marks of Dignity. Tib. x. Epiſt. ad famil. Ep. vi. and 
obſeryes a little after, that during the Troubles of the Commonwealth, ſeyeral Perſons were honoured with the Ti- 
tles of Conſuls, who were altogether unfit for that Dignity, Conſules dicti, jed nemo in Rempublicam conſularis. See The 
Art of Thinking, Part ii, Ch. vii. F. 2. and The New Letters of Mr. BAYLE, on the Occaſion of his general critical 
Remarks on Ma1mBouRrG's Hiſtory of Calviniſm. Let. iv. $. 3, 4, 8. 5 | 
_ 2 Vide Mr. LE CLERC's Ars Crit. Tom. i. Part ii. Sect. i. Cap. 13. | 

3 We muſt underſtand by theſe Qualities, ſuch as our Author calls Original and Primitive; and, in that Number, 


thoſe that he calls internal. See 5. 17. above. 


As for Example, If a Man refuſe to ler us paſs through his Ground, though we do him no Injury, and we can 


paſs no other way, without great and manifeſt 


anger, he is guilty of an inhuman Action towards us; which never- 


theleſs does not licenſe us to offer him any manner of Force; but if a Man finds himſelf attacked, and can't other- 
wiſe ſave his Life; as, when an 3 proſecutes us furiouſly, then we may force a Paſſage, Pufend. Elem. Juriſpr. 


Unzver/. p. 91. See alſo what he ſays, J. ii. c. 6, 
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ſo cloſely united with the Perſon, that the Acts 
belonging to them cannot rightly be exerciſed by 
another. Such is the Power of the Husband over 
the Body of his Wife, which no Laws allow him to 
diſcharge by a Deputy. In ſome again, tho' we 
cannot transfer the Poſſeſſion, yet we may by De- 


legacy commit the Ads to the Adminiſtration of 
others; but in ſuch a manner, that the whole 


Strength of their Authority muſt be deriv'd from 


him, in whom thoſe Powers are originally ſeated. 
Of this kind is the power of ſuch Kings as are con- 
ſtituted by the Will of the People: For they can- 
not r the Right of Reigning to another, 

15 the Service of Miniſters for 
the Performance of the Acts belonging to that 
— Communicable Power is ſuch as may be law- 

1 


y devolv'd upon others; and that either at the 


Pleaſure of the Perſon ſo devolving it, or by the 
Authority or the Conſent of a Superior *. 

Laſtly, In reſpect of the Objects, the Generality 
of Powers may be reduced to four Heads: For 
they regard either Perſons or Things; and both theſe 
as they are either our own, or other Mens. A Power 
over our own Perſons and Actions is called Liberty; 
* the different Acceptations of which Word ſhall 
be hereafter diſcuſs'd. This muſt not be conceiv'd 


as a diſtinct Principle from him who enjoys it, or 


as an Authority * of obliging himſelf to any thing 
which is oppos'd by his Inclinations * ; but as a 
Licence to diſpoſe of himſelf and ot his Actions, 
according to his free Pleaſure; which at the ſame 
time includes a Negation of any Impediment, pro- 
ceeding from a ſuperior Power. A Power, over 
our own Things or Goods, is called * Property. A 
Power over the Perſons of other Men, is properly 
Empire or Command *. A Power overother Mens 
Things, is what the Civilians term Service. f 

XX. Right is that moral Quality by which we 
juſtly obtain either the Government of Perſons, or the 
Poſſeſſion of Things, or by the Force of which we may 
claim ſomewhat as due to us. The Latin Word 
Fas is a very wide and ambiguous Term: beſides 
the Signification here uſed, it is taken for Law, 
and for a Syſtem or Body of municipal Laws or 
Conſtitutions, and likewiſe for a ? Sentence pro- 
nounc'd by a Judge. There ſeems to be this Dif- 
ference between the Terms of Power and Right, 
that the firſt does more expreſly import the Pre- 
ſence of the ſaid Quality, and does but obſcurely 


* Vide Lb. li. D. de Recept. Lib. xiii, D. ad L. Aquil. 
Mr. Bars. 


denote the Manner howany oneacquir'd it. Where. 


as the Word Right does properly and Clearly 


ſhew, that the Quality was fairly got, and is now 
fairly poſſeſs d. Yet becauſe the ſeveral kinds of 
Power have for the moſt part a peculiar Name 

which * that Quality, by whole we conceive 
ſomething to be due to us, wants, we have thought 
it convenient to give it the name of Right in a pe- 
culiar manner, tho' we do not in other places ab. 
ſtain from its more common Signification, as may 
be obſerved in the following Parts of this Diſcourſe, 


We place Right in the Claſs of active Qualities, a3 


by virtue of it any thing may be requir'd of other. 
It may likewiſe be rank d in the number of paſſie 
Qualities, as it impowers us lawfully to receive any 
thing from others. For moral paſſive OQualities are 
thoſe by which we are ſaid to do or ſuffer ſome- 
what, or to admit and receive it. Of theſe there 
be three kinds: One according to which we right. 
ly indeed admit ſomething, but in ſuch manner, 
that neither we our ſelves have any Power of ex- 
acting it, nor others any Obligation to give it: 
Such is the Ability of receiving a Gift purely under 
the Notion of a Gratuity. And that this Quality is 
not a mere Fanſy and Fiction, is evident from this 
one Conſideration, that it may be reſtrain'd by 
Law. A Judge, for Example, may be debarr' 
the Liberty of taking a Gift from Parties engaged 
in a Suit, under what Colour or Pretence ſoever. 
A ſecond Species is ſuch as puts us in a Capacity of 
receiving ſomething from another, not ſo, that we 
can force it from him againſt his Will, unleſs in 
Caſes of Neceſſity; yet fo, that he is oblig'd by 
ſome moral Virtue to pay or perform it. This 
b Grotius calls Aptitude, or Deſert. The third 
Species is that by which we are enabled to compel 
another to ſome Performance even againſt his Will, 
to which Performance he is likewiſe fully oblig'd 
by the Force of ſome Law ordaininga Penalty up- 
on his Default. Here tis worth our remembriog, 
that 1 in common reckoning paſs un- 
der the Notion of Rights, which if we would 
ſpeak accurately, we ſhould rather call Compoſi- 
tions, made up of Power and Right, in the ſtrict 
Senſe of thoſe Words: At the ſame Time involy- 
ing, or ſuppoſing, ſome Obligation, ſome Ho- 


nour, or the like. Thus the Right or Privilege 


of being a Citizen, contains both the Power of ex- 
erciſing with full Virtue all Acts peculiar to the 


b De Jure B. & P. Lib. i. Cb. i. S. 7. 
NOTES. 


1 Such was, among the Romans, the paternal Power, which a Father had obtained by adopting a Son ; for there 
mult alſo be beſides, a transferring of the paternal Authority, confirmed by the People, Magiſtrate, or Prince. See 
Aul. Gel. Lib. v. Ch. xix. and the Titles De Adoptionibus, in the Digeſts and Inſtitutes. 


* See Chap. iv. of this Book, F. 2, 3. and Lib. ii. Ch. i. | 
3 Neque autem imperare ſibi, neque ſe prohibere quiſquam poteſt ; i. e. No Man can command or forbid himſelf, Djzef. 
Lib, iv. Tit. viii, De Receptis, qui arbitrium, c. Leg. li. See alſo Lib, ix. Tit, ii, ad Leg. Aquil. Leg. xiii. 3 


4 See Lib. iv. Ch. iv. ; 
ity is divided into, 1. Abſolute, 2. Limited, ſee Tib. vii, Ch. vi. As alſo into, 1. Private, 


This Command or Author 
2, Publick, The firſt is that with which private Perſons are inveſted for the Management of their private Concerns, 


as ſuch, to which may be referred the Authority of Parents over their Children; of Maſters over their Slaves, or Ser- 
vants; of an Husband over his Wife; of a Schoolmaſter over his Scholars; of a Tutor over his Pupils, ext, The 
other is that which publick Perſons are endowed with as ſuch, for the Advantage of the civil Society. Pufend. Elem. 


Juriſpr. Univ. p. 93, 94. 


Thus the Collection made by the Command of Juſtinian, is called the Civil, or Roman Zaw; and in the ſame 


Senſe this Book is entitled, The Right of Nature and Nations. 


7 This is only proper in Latin, See Digeſt. Lib. i. Tit. i. De Juſtitia ex Jure, Leg. xi. 

* This relates to what the Interpreters of the Roman Law call, Jus ad Rem, or, a Right to a Thing. See what is 
ſaid Lib. iv. Ch. ix. F. 8. Note 2. Ulpian the Lawyer, as Mr, Hertius thinks, calls it, Jus crediti; i.e. a ſort of active 
Debt. Digeſt, Lib. iv. Tit, ii. Mod meths cauſa, exc. Leg. xii, F. 1. See Lib, I. Tit, xvi, De verborum ſignificat. Leg. x. 

And what is ſaid Lib. v. Ch. xi. F. 1. Note 4. 


Oc. 
* See Ch, vii. $, 7. where we ſhall explain the Diſtinction of perfect and imperfect Right. | 
| Members 
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Members of that City, and alſo aRight of enjoy- 
ing the Benefits proper to it, ſuppoſing in the Per- 


ſon an Obligation toward the Corporation. So, 


for Example, the Honours and Degrees of learn- 
<4 Men db both the Power of performing 


certain Actions proper to ſuch a Dignity, and the 


Right of ſharing in the Profits of their Order 
ro which Notion there is further added the height 
of Eſteem and Reſpect, which accompanies their 
Place and Title. Tas 
XXI. An Obligation is that by which a Man 
is bound under a moral Neceſſity to perform, or 
admit, or undergo any thing. The ſeveral Kinds 
of Obligatious F wil be hereafter inſiſted on at 
large *. | 
There are alſo a ſort of moral patible Qualities, 
which are conceiv'd to affect the Underſtandings 
of Men in ſome certain manner: as in natural Qua- 
lities, thoſe have obtain'd the Name of patible, 
which affect the Faculty of Senſation. Of this 
Order are Honour, Ignominy, Authority, Gra- 
vity, Fame, Obſcurity, and the like. _ 
XXII. It remains that we ſubjoin ſomething 
about the Modes of Eſtimation, or the moral Quan- 
zities : For 'tis evident in common Lite, that Per- 
ſons and Things are rated, not only according to 
the Extenſion of their natural Subſtance, or ac- 
cording to the Intenſeneſs of their Motion, and 
their other natural Qualities, conſidered as they 
flow from the Principles of their Eſſence; but 
likewiſe according to another kind of Quantity, 
different both from phyſical and mathematical: 
And this Quantity ariſes from the Impoſition and 
Determination of a rational Power. Now moral 
uantity is met with firſt in Things, where it is 
led Price; ſecondly in Perſons, where we term 
it Eſteem; both which were included in the No- 
tion of Value; and thirdly, in Actions, where it 


vide Lib. iii. Ch. iv. | 
| | Myr. Bars. 
+ See Ch. vi. 5. 5. of this Book, and Tb, iii. Ch, iv. 


has not yet acquired a peculiar Name. Of each 
Species we ſhall treat in its proper Place. What 
we have hitherto inſiſted on, about the Variety and 
Diſtinction of moral Eutities, may ſeem ſufficient 
to our 8 Deſign. | 
XXIII. We will only add this general Remark, 
That as moral Entities owe their Original to Ingo- 
ſition, ſo they draw their Continuance and their 
Changes from the ſame Cauſe z and when that once 
ceaſes, they immediately vaniſh, juſt as when we 
ut out the Light; the ſhadow inſtantly diſappears. 
hoſe which are made by divine Impoſition, are not 
diſſolv'd but by the divine Pleaſure. Thoſe which 
are fram'd at the Will of Men, are deſtroy'd by 
the ſame Power, without the leaſt Alteration in 
the Perſons or 'Things, as to their natural Sub- 
ſtance. For tho? it implies a Contradiction in the 
Nature of Things, that what has been done alrea- 
dy, ſhould be made not to have been done ; as 
that a Man, who has been Conſul, ſhould not 
have been Conſul; yet we find every Day how 
eaſy *tis to cauſe a Man not to be for the future 
what he has already been: and we ſee at the ſame 
time all the moral Entities that inher'd in ſuch a 
Man, entirely defac'd, and leaving no real Foot- 
ſteps behind. For tis impoſſible that a moral En- 
tity ſhould ever grow up to the Strength and 
Force of a — Quality. Whence tis a very 
weak thing to believe, that when a Man is con- 
ſtituted ſuch or ſuch a Perſon, an indelible Cha- 
racter is imprinted on him barely by virtue of that 
moral Impoſition: For thus, when a Commoner 
is created a Nobleman, he only acquiresnew Right, 
but does not at all c his Subſtance, or the 
Qualities founded in it: And if a Nobleman be 
degraded, he only forfeits the Rights of his Order; 
but the Benefits he holds from Nature, remain 
perfect and unimpair'd . WIR 


NOTES. 


z Our Author calls theſe external operative Qualities, S. 17. above; and the French tranſlates them, moral ſenſible 


Qualities. 


2 Vide, for the firſt, Lib. v. Ch, i. For the ſecond, Lib. viii. Ch. iv. For the third, Lib. i. Ch. viii, 

The proper and real Foundations of Honour loſe nothing of their Value, although Men are ſtript of their Titles. 
Demetrius Phalereus lively expreſſes this Matter, as he is quoted by Mr. Hertins; when it was told that Phi- 
loſopher, That the Athenians had thrown down his Statues: Well, ſaid he, bur they cannot overturn that Virtue, for 


the ſale of which they were erected. Diog, Laert. Lib. v. S. 82. See other Examples concerning the Manner how moral 


Entities are deſtroyed, in the laſt Chapter of this Book, $. 6. 


CHAP. 
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CHAP. I. 


Of the Certainty of MoRAaL SCIENCE. 
The CoNnTENTs of every Paragraph of the ſecond Chapter. 


1. Moft Men deny that there is a demonſtrative Cer- 
tainty in moral Sciences. | 
II. M hat is a Demonſtration. 
nr. The Principles of a Demonſtration. | 
Iv. Demonſtration agrees to that moral Science on- 
ly, that treats of the Goodneſs or Evil of Man's 
Actions. . | 


v. The Uncertainty of moral Things is objefted. 


T has been aneſtabliſh'd Perſuaſion among the 
Generality of learned Men, that moral Anow- 
ledge is deſtitute of that Certainty which is ſo 
famous in other Parts of Philoſophy, and e- 

ſpecially in the Mathematicks *. The Foundation of 

their Notion is this: They take Mortality to be in- 


capable of Demonſtration, from whence only true 


Science, and free from the fear of Error, can pro- 
ceed; but imagine that all its Evidence riſes no high- 
er than a probable Opinion. An Unhappineſs that 
has been prodigiouſly injurious to the moſt noble 
Diſciplines, and the moſt neceſſary to human Life. 
For, hence it came to paſs, that Men of Wiſdom 
and Parts were afraid of ſpending too much Labour 
in cultivating Notions which depended on ſo weak 
a Bottom: And the ſame Principle furniſh'd thoſe 
who were intirely idle and negligent about theſe 
Studies, with a fair Excuſe; while they might al- 

„that there was no firm and demonſtratiye 
Aſſurance to be had in ſuch Diſquiſitions, but that 
they could only be proſecuted in a rude and unac- 
curate Manner. To which Ariſtotle contributed 
not a little, who in the common Judgment of the 
World, has arriv'd at the higheſt Pitch of moral 
Attainments, and left no farther Field for the ſuc- 
ceeding Induſtry and Wit of Men. Ariſtotlèe then, 
as to the Truth of Ethicks, in his Treatiſe on that 
Subject, addreſs'd to Nicomachus *, delivers him- 


{elf in the following Propoſitions: It muſt not be 


expected, that all Kinds of Things ſhall be .xplain'd 
with the ſame Accuracy. Honeſty and Juſtice, which 
fall under the Confideration of civil Knowledge, have 
ſo many different Faces, and are liable to ſo many Mi- 
ſtakes, that they ſeem to be only inſtituted by Law, and 
not originally decreed by Nature. We ſhall therefore 
think it ſufficient, when we diſcourſe on ſuch Heads, or 
when we argue from them, to ſhew the Truth in a 


vr. M herber any Thing be good or bad before any In. 


flitution. 


vii. Yhether Shame be a Proof of it. 5 


vn. Of the Extent of moral Actions as to the Qua- 
lity. | 1 Oven” | 

1x. Grotius's Opinion conſider d. 

x. In moral Quantities there is a Latitude. 

x1. HY hat is called Morally Certain. 


ruder Manner, and under a kind of Shadow and Figure. 


Ii becomes a Man well inſtituted to require ſuch Proof 
and ſuch Explication of any Matter, as the Nature if 
the Thing will bear. For, it ſeems equally abſurd, to de- 
mand Demonſtrations from an Orator, and to let a 
Mathematician ſatisfy us with Probabilities * . We, 
for our Part, as we are not at all influenc'd by the 
Name of a ſingle Philoſopher; ſo we intend to en- 
quire what Anſwers are to be return'd to the prin- 
cipal Arguments urg'd by him, and others, ſo ſoon 
as we ſhall have premis'd a Word or two concern- 
ing the Nature of Demonſration in general. 

II. To demonſtrate then, as we apprehend it, is 
ſyllogiſtically to deduce the neceſſary Certainty of 
any Matter propos'd from ſuch Principles, as being 
irs Cauſes, muſt needs make it known beyond 
Doubt and/Diſpute. Now, tho? *tis'manifeſt that 
there is ſuch a Thing as we here define, and we ſee 


Inſtances of it every Day in mathematical Opera- 


tions, to which no Man in his Wits ever denied 
the Art and Power of Demonſtrating; yet from 
the falſe Expoſition of two or three Words, it has 
happen'd that the greateſt Number of Philoſophers 
have committed a wretched Overſight in the Point, 
and have raſhly excluded this noble Way of Proof 


from many Parts of Knowledge, which had a juſt 
Title to its Poſſeſſion. The chief Occaſion of the 


Error was this: They found it laid down for a 


Rule, That the Subject of a Demonſtration ought to 


be neceſſary, which they interpreted, as if in a de- 
monſtrative Syllogiſm the $ubje# of the Concluſion, 


to which the Predicate was applied, ought always 


to bea Thing neceſſarily exiſtent ; as for Example, in 
that thread-bare Inſtance, Man is rational, therefore 
riſible; the Subject of the Demonſtration is Man, 
who muſt be own'd for a neceſſary Being. But 


Vid. Lib. i. Cap. i. 
LI, Mr. BARB. NOTES. 

If we would know the Reaſons, why it is falſly believed, that all demonſtrative Knowledge borders upon mathe- 
matical Quantity, we need read nothing but Mr. Locx#'s excellent Work of Human Underſtanding, Lib. iv. Ch, ii. f. 9, 
10, c. and e iii. $. 19, 20. : | 

* Ariſtotle underſtands not by this, the Art of Government ſimply, but the Knowledge of Morality, and the Condi- 
tion of a Citizen, of whatever Degree he is. This very Word among the Greeks includes ſometimes all practical Sciences, 
as, Oeconomicks, Rhetorick, exc. See Mr. Hertius's Introduct. Element, Prud. Civil. F. 8. 

3 Theſe Words appeared ſo plain to Mr. Buddeus, that he was wholly of Opinion, that Ariſtotle's Judgment about the 
Original of Juſtice and Honeſty was the ſame as Epicurus's. See his Diſcourſe of moral Sceptitiſm, printed with his Ana- 
lefta of Hiſt. Philoſ. in 1706. f. 12. However, Mr, Hertius in his Notes upon that Place, pretends to excuſe Ariſtotle, b 
ſaying, That he wrote for ſuch of his Scholars, as, according to the Cuſtom of thoſe Times, applied themſelves cloſe 
to Mathematicks, and on that Account fanſied that they had found geometrical Demonſtrations every where, Hereupon 
he quotes a Paſſage in his Metaphyſicks, where he ſays, That we muſt not expect a mathematical Exactneſs in all forts 
7 * ru &xpiceroyiay poubnperixoy, Lib. ii, Ch. ult. and refers us to Rachelius's Introduction to the Philoſophy of Ari- 

otle, Ch. xii. 

+ He does not mean, that Man has ſuch an Exiſtence that he can't but exiſt ; for that's the Property of God only, The 


Exiſtence of Man then is no otherwiſe neceſſary, than as God has determined to ſend him into the World, and thac 
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being ſuppoſed, he muſt exiſt till God deſtroys him. 


in Reality the Subject of Demonſtration is not any 
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ngle Term, but ſome entire Propoſition, the 
— Truthef which is from ſettled Principles 
ſyllogiftically inferr d. M here it ſignifies little, 
whether or no the Subject of this demonſtrable Pro- 
poſition neceſſarily exiſt ; but tis ſufficient, if grant- 


| ing its Exiſtence ſuch certain Aﬀections neceſſari- 


to it, and if it can be made out, that they 
; hy ree to it , by undoubred Princi ples. 


Thus, a Mathematician never troubles himſelf to 


enquire, whether a Triangle be neceſſary or contingent, 


ſo long as he can demonſtrate all the Angles of it to 
be equal to two Right ones. And therefore the 
Subject of Demonſtration is only call'd neceſſary up- 
on account of the neceſſary Connexion by which the 
Predicate cleaves to it in Concluſions of that Na- 
ture *. : | | 
III. But what kind of Propoſitions thoſe ought 
to be, which we are to uſe in Demonſtration, will 
appear from the Conſideration of its Endand Effect. 
That then, which we require. by Demonſtration, is 
Science, or a clear and certain Knowledge, every 
Way, and at all times conſtant to itſelf, and plac'd 
: beyond the Fear of Miſtake. What 
. progeny we have Science of (ſays *' Ariſtotle ) 
. O91 ae imagine under an Impoſſibility of 
being otherwiſe. 155 | 
Therefore tis neceſſary the Propoſitions ſhould 
be true really and abſolutely, and not upon Con- 
ceſſion or Suppoſition. For, tho' from a Suppoſition 
laid down, a long Cham of Concluſions may be 
drawn; yet 'tis impoſſible that, being deriv'd 
from a precarious Principle, the Streams ſhould 
not celith of the Fountain. And tho' we ſhould 
make the two moſt contradictory Suppoſitions in 
Nature, one of which muſt of Neceſfity be true; 
yet we can by this Means only prove for certain 
73 le, as the Logicians call it, or that the Matter 


is really fo : for * Me, or the Reaſon why it is ſo, 


uires, as an indiſpenſable Condition, the Firm- 
neſs of the precedent Hypotheſis. The Propoſi- 


tions of Demonſtration muſt likewiſe be the fir 


and the higheſt that can be, ſo as to want no far- 
ther Proof, but to deſerve Credit upon their own 
Evidence; or, however, ſo as at laſt to be reduci- 
ble to ſome firſ# Truth. For as ſome Propoſitions 
are plac'd at a leſs, and ſome at a greater Diſtance 
from the firſt Principles; ſo we muſt not imagine 
that every Demonſtration can be finiſh'd in a ſin- 
gle Syllogiſm, but we muſt carry on the Argu- 


, | Mr. Bars. 


1 80 that though the Actions of Men, and all other moral 
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ment from the Propoſition to be demonſtrated; 
rill we arrive at the firſt Principle, on which it 
depends. For, they are not the only Maſters of 
Reaſoning, who are ſo very quick and expert at 
their guicguid, their atgui, and their ergo; but 
thoſe-alſo, who beginning at evident Principles, 
underſtand how to frame an Argument by a juſt 
Train of neceſſary Conſequences. Another Re- 
quiſite in ſuch Propoſitions is, that they be in- 
mediate ; that is, that they flow immediately 
from one another, without any Gap or Interrup- 
tion. For, a demonſtrative Argument ſhould be 
work'd up in the manner of a Chain; the Pro- 
poſitions d knit within one another, like ſo 
many Links; ſo that if any one Link breaks, or 
proves deficient, the whole Frame muſt diſſolve 
and fall in Pieces. Laſtly, tis neceſſary that the 
Propoſitions in Demonſtration be the Cau/es of the 
Concluſion, as containing the Reaſon why in ſuch 
a Concluſion the Predicate neceſſarily agrees to the 
Subject *. F | 

IV. This being premis'd, it is farther obſervable; 
that tho? *tis a Thing common to all moral Diſci- 
pline not to take up with a bare Theory, but to paſs 
into Uſe and Practice, yet there is a vaſt Diffe- 
rence to be diſcover d between the two Principal 
of them; of which one is concern'd about the 
Rectitude of human Actions, in order to Laws; the 
other about the dextrous Government of our own, 
and of other Mens Actions, for the Security and 
the Benefit of ourſelves, and more eſpecially of the 
Publick. For this latter Part of Ezhicks ought to 
be rank d under the Nameof Prudence, which Ari- 
ſtotles defines, A Habit, active according to Reaſon, 
about the Good and Evil that can happen to a Man. 
Whencehe thus ſettles the Duty of a prudent Per- 
ſon: It ſeems to me to be the Property of a Man of Pru- 
dence, to take right Conſultations about thoſe Things 
which are good for him, and of univerſal Uſe in well 
living. And theſe Opinions he builds upon Axi- 
oms drawn from the accurate Obſervation and 


Compariſon of human Manners and Events. But 


thoſe Axioms do not appear ſo very firm and evi- 
dent, as to be the Ground of infallible Demonſtra- 
tion, as well upon account of the wonderful Frail- 
neſs and Inconſtancy that occurs in the Wits and 
Tempers of Men, as becauſe the Events of Affairs 
are frequently turn'd in a little Moment, and dri- 
ven to a Reſult quite contrary to our Intentions 


NOTES. 


Entities, do not neceſſarily exiſt, but depend upon the free 


Determination of our Underſtanding ; yet if we ſuppoſe certain Relations between Deeds which are actual p roduced, 


or may exiſt, and a Rule with which we may compare them, ſome Right and Obligation will as neceſſarily 


ollow from 


thence, as ſuppoſing a Triangle, it follows, that its three Ange: are equal to two Right ones, 


* Our Author argues here _ the Principles of Ariſtotle, 


whoſe Words are, Arbei dd Ai, & c. I call that a De- 


% monſtration, which by Reaſoning produceth Knowledge, as ſoon as we apprehend it. And if this be the Way to 


* know, it is a neceſſary Conſequence, that all demonſtrative Knowledge m 


* true, that they enforce a Concluſion immediately, and ſo 


Ariſt. Analyt. Poſt, Lib. i. Ch. ii. D. If demonſtrative Knowledge be 


* monſtrative Reaſoning muſt be from ſuch, 1b, Ch. vi. 


be deduced from Maxims ſo evidentl 
are the proper — of the Thing to be neat. 
om neceſlary Principles, tis plain, that all de- 


3 Every Step or Degree of Inference ought to be known intuitively, i. e. at the firſt View, and of itſelf: viz. we 
muſt ſee the Agreement or Diſagreement of the Medium which unites the Terms together ; and which interyenes to 
ſhew the Agreement of the two Extremes at one ſingle View. See Mr. Lock's Eſſay of the human Underſtanding, Lib. iv. 
Ch, ii. $. 7. 

* Our fv might have obſeryed here, that all that he was about to ſay of the Nature of a Demonſtration , is 
explained more at large in a Latin Book entitled, Analyſss, &c. An Analyſis of Ariſtotle's Philoſophy, according to the 
Principles of EUCII D, by Erhard Weigel, Profeſlor of Mathematicks at Jena. This Perſon firſt encouraged Mr. Puſen- 
dorf to undertake this Work, and furniſhed him with ſome Materials for it; as our Author owns in his Preface to his 
Elemens de Juriſp. Univerſ. He adds there alſo, That no Man of his Nation has ſo well taught the Art of Demonſtration 
as that Profeſſor. | | 

5 Arift, Ethic, ad Nicom. Lib, vi. Ch. v. Cicero alſo calls Politicks, Prudentia civilis. Partit. Orat. Ch, xxii. 
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them. Hence, in prudential 


and Expectations sm Nor is human Subtilty 
in the Applications of theſe Rules and Maxims 
baffled only 
Occurences; but the divine Wiſdom is pleas'd of- 
ten to interpoſe, and to clude the ctaftieſt Strata- 
ms, and the beſt contriv'd Plots of mortal De- 
gns. And therefore the ableſt Managers of Af- 
fairs aſpire not to act always with ſtrict Demon- 
ſtration of Succeſs , but when they have apply d 
the moſt ſage Citcumſpection, and the moſt pier- 
cing Fotecaſt, they: confmit the Iſſue to Provi- 
dence and Fate. For tho? generally we may 
know what can poſſibly happen; tho' we may 
compare theſe poſſible Events tagether, tho we 
may determine fbr certain, not only which of two 
Poſſibilities is of grrater, and which of leſſer Va- 
lie, ſuppoſing them now to exiſt ; bur alſo what 
Effect can proceed from more, What from fewer 


Cauſes, either now in being, or hereafter to be: 

and tho we may conclude h Effect, which can 

be produc'd by moſt Cauſes and Ways, to have 
e 


- 


all Poſſibilities do not occur to the Mind at all 
Times and Places; or; if they do, are not always 
rightly weigh'd and conſider d: and by reaſon of 
ſtrange and ſudden Accidents; which could ſcarce- 
ly have been foreſeen, many Things, which we at 
00 thought to be moſt poſſible, or the molt like- 
y to fall out, when we come to the Point, ap- 
pear. quite otherwiſe ' than we before imagm'd 
enti | ents moſt 
Men think it ſuſficient to follow Nule of 
Ariſtotle a. We ought no leſs to hearken to the un- 


demonfirated Detlarations and Opinions of 5Kilful, of p 


antient, or of wiſe Men, than to Demonſiration mtſelf : 
for ſuch Perſons found their fight of Things un Expe- 
riente, and. ſo look into the very Principles of Action. 
But let others fight out this Prize *. As for the 
former and more noble Species, which we aſſign'd 
to moral Diſcipline, that which conſiders what is 


Right, and what Wrong in human Actions, the 


t Share of which * will be illuſtrated in our 
preſent Attempt; this is built altogether on ſo ſure 
Grounds, that we thence draw genuine Demon- 


ſuch unlook d ſor Accidents and 


e higheſt Degree of Probability; and therefore 
—— our een z et 
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Or, in other Words, its Decrees may be in ſuch , 
Manner deriv'd from certain Principles, as to leyye 
no Room, no Excuſe for Doubt. ver con- 
tributes to the improving of our Virtue, or of our 
Happineſs, Nature hath taken Care to lay either 
directly before us, or at a very eaſy Diſtance fot 
our Search. This Aſſertion will be more clealy 
made out, if we in the firſt Place conſider and xz. 
mine the Arguments uſually alledg'd to the conti. 


ry. But, by the way, we acknowledge Mr. Ziobbet 


to have been extreamly miſtaken, when he con- 
tends, that Erhicks and Politics are therefore ca. 
© pableof a Demonſtration à priori, i. e. by Reaſons 
© drawn from the Nature of the Thing ; becauſe 
© we ourſelyes are the Authors of the Principles of 
© Juſtice ahd Injuſtice, of Right and Wrong, by 
© making thoſe Laws and Compacts whence the 
© Meaſures of Juſtice are to be taken: ſince before 
* any ſuch Laws or Compacts were inſtituted, 
there was no ſuch Thing as Juſtice or Injuſtice 
© publick Good or Evil, among Men, any more than 
© among Beaſts' . The abſolute Falſeneſs of which 
Poſition we ſhall hereafter : have Occaſion to de- 
monſtrate 3 as there is alſo a Fallacy lurking under 
the word Publick. | * 

V. To proceed therefore to the Objections: 
Some affirm moral Things in general to be uncer- 
tain and unſtable; and no Science can be of x 
more firm and ſettled Nature than the Object a- 
bout which it is employ d. To which it may be 
anſwer d, That tho' moral Emtities owe their On- 
ginal to Impoſition, and therefore cannot be call d 
Neceſſary in an abſolute Senſe; yet they do not 
roceed from ſuch looſe and wandering Principles, 
as that on this Account all Knowledge about them 
ſhould be weak and uncertain. For, the very Na- 
ture of Man, affign'd him by the Wiſdom and 
Goodneſs of the Almighty Creator, requir'd the 


Inſtitution of the chief Part of them; and theſe at 


leaſt cannot be ſaid to be unſettled and uncertain, 
This will appear beyond Diſpute, when we come 
to enquire into the Origin of the Law of Nature. 
Befides, human Actions are-chiefly on this account 
call'd Moral, becauſe they are not »ecef/ary, but free; 


2 *Ths not barely the Event of Things (fays Fabius in Livy, Lib, xxii, Ch, xxxix.) which communicates this Knowledge, for that 
is only as the Inſtruttor of Fools: but it is the ſame immutable Reaſon which was, and will be ſo as long as the World continues in its 
preſent Condition. i Vide 2 Sam. x. 12. © Vide D. Cumberland De. L. Nat. Ch. iv.$. 4. n. 4. 4 Ethic. Lib, vi. Ch. xii, e Senec. 


De Benef. Lib. vii. Ch. vii. 


De Homine, Ch. x. e Ch. vii. S. 13. and Tib. viii. Ch. i. §. 5. 


Mr. BA RRB. NOTES. 


T See Montagne's Eſſays, Lib. i. Ch. xxiii. P. 76. in fol. And Charron, Of Wiſdom, Tib. iii. Ch. 15 Here alſo we may ob- 
ſerve, that ſome Events are nat probable ſometimes, according to the Senſe of an antient Poet, cited by Ariftorle, 
i ay aſſert it as a Probability, That many unlikely Things befal Men. See 


Lib. ii. Ch. xxiv. Tex,” av Ti iind, & c. Any Man m 
Mr. Bayle's Hiſtor. and Crirical Diction. Tom. i. P. 94. 


etor, 


__ woe: aw ico on... 


2 In the ordinary Couſe of Life we muſt not expect a clear Evidence, but are . for the moſt part, to act by Pro- 
babilities. It is a judicions Maxim of Deſcartes's, and, long before him, laid down by Seneca: We muſt not exper? a certain 
Knowledge of the Truth, which is hard to find out; but we muſt follow Probabilities. All our Actions are grounded on this. Sowe 
oro, ſail, marry, & c. tho" we know the Event uncertain. We go, where Reaſon, not Truth leads: If we tarry till we can know 
what wilt happen woll, and what is certain Truth, we may ſit ſtill for ever. I will not fear to follow Probabilities, Sen, de Be- 
_ _ iv. Ch. xxxiii. Arnobius has a like Paſſage, in the Place where he anſwers the Pagans Objections againſt the Faith 
of Chriſtians. | 

It is certain, that Politicks, as well as Phyſick, is a conjectural Science, as Mr. Bayle ex preſſes himſelf, in his Reply to 
— — Province, Tom. i. P. 570. But whatever that famous are 1g ſays, who, according to his Cuitom, pre- 
tends to gather from thence: ſome Arguments for Scepticiſm, P. 565. yeti 
would find that moſt of its Principles and Maxims have a Certainty in them, which comes very near a Demonſtration; 
and as to thoſe Things which look like Problems, their Obſcurity proceeds rather from the Difficulty of Application, 
Ignorance; of ſome Circumſtances, or Want of Attention, than any abſolute Impoſſibility to eſtabli — oy” Cer- 
tainty concerning them. See what Mr, Hertius ſpeaks here, and the Diſeourſe of Mr, Buddeus, De Scepticiſimo Aſorali, $. 26, 
The Boaſting of the Scepricks proceeds from rhe Obſeryation of the Behaviour of bad Politicians, and ambitious So- 
vereigns, and not from the Principles and Maxims which ariſe from the natural Deſign of civil Government, and the 
publick Good, ſeparate from the private Intereſt of ſome Perſons. 5 

4 Our Author nevertheleſs 2 the fundamental and principal Queſtions of Politicks in the two laſt Books of 


this Work. 


For, ſome pretend that the Determination of what is morally Good or Evil, depends upon the Will of the Soyereign. 
FR. 1 | yet 
: [ 


he would ſeriouſly examine true Poliricks, he 
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CHAT. II. Of the Certainty f moral Science. ay 


et from hence it does not follow, that upon the tis not worth while for Legiſlators, in their written 
feying down of certain Principles, ſuch Affections Laws, to preſcribe any Thing about Caſes that very 
may agree to theſe Actions, as may be undoubted- rarely happen, fince ſuch may be eaſily determin'd 
demonſtrated concerning them. For tis evident, by the Judges out of the Principles of the Law of 
that the Acts which fall under the Conduct of the Nature *. | 
Law of Nature, do in themſelves contain an in- VT. But to make the Knowledge of the Law of 
trinſical Force and Power, directing towards a ſo- Nature, of which we are now treating, and which 
ciable Life, tho' the actual Exerciſe of them depends includes all moral and civil Doctrines that are ge- 
on the Free-will of Man. While we deliberate, nuine and ſolid, to make this Knowledge, we 
we are properly ſaid to be free, and the Effects ay fully come up to the Meaſure and Perfection 
which are to proceed from our Actions are, with Science, we do not think it neceſſary to aſſert, 
Reſpect to the Freedom, rightly term'd Contingent: with ſome Writers, that there are ſeveral Things 
but when we have once determin'd which way to honeft or diſhoneſt of themſelves * and antece- 
act, the Connection between our Actions and the dent to all Impoſition, and ſo to make theſe 
depending Effects is neceſſary and natural, and Things the Object of our natural and 
conſequently capable of Demonſtration. Neither Law, in Oppoſition to poſitive Laws, where Mat- 
do they argue any Thing tothe Purpoſe, who deny ters are Right or Wrong, juſt as the Law-giver 
the Poſſibility of paſſing a clear Judgment on hu- was pleas'd to make them either. For, ſince Ho- 
man Deeds, upon Account of the great Variety of neſty (or moral Neceſſity) and Turpitude are Aﬀec- 
Circumſtances, any one of which ſeems to put a tions of human Deeds, ariſing from their Agreeable- 
new Face, and a new Quality on the Action; neſs or Diſagreeableneſs to a Rule, or a Law; and 
whence it happens, that Legiſlators can ſeldom ſince a Law is the Command of a Superior, it does 
frame ſuch a Law as ſhall admit of no Exception, not appear how we can conceive any Goodneſs or 
and where there ſhall not be frequent Occaſion to Turpitude before all Law, and without the Impo- 
neglect the Letter of the Statute, and to have Re- ſition of a Superior ©. And truly, ag for thoſe 
courſe to Equity for Relief. Becauſe indeed there who would eſtabliſh an eternal Rule for Morality 
are eſtabliſh'd Principles, by which it may be of the Actions, without Reſpect to the Divine In- 
ſhewn how much Weight and Force any Circum- junction and Conſtitution, the Reſult of their En- 
ſtance bears in affecting, or varying 8 Action. deavours ſeems to us to be the joining with Gop 
And theſe very Principles are the Oecaſion, that Almighty ſome coeval extrinſical Principle, which 
Law-givers are 1 leſs anxious about ex- He was oblig'd to follow, in aſſigning the Forms 
cepting from their Decrees ſome particular Caſes and E/ences of Things. Beſides, tis acknowledg'd 
involvd in extraordinary Circumſtances *, but on all Hands, that G op created Man, as well as 
roceed with more Security in the Uſe of general every. Thing elſe, according to his own Free-will. 
Words. For they take it for granted, that the From whence it evidently follows, that it muſt 
Judges, whoſe Duty it is to examine particular needs have been his Power and Pleaſure to endue 
Actions by the Rule of the Law, will be very well this Creature with whatever Kind of Nature his 
able to underſtand what Power any Circumſtance Wiſdom thought fit. And how then ſhould it 
has over any Fact But hence it cannot be in- come to paſs, that the Actions of Mankind ſhould 
ferr'd, that conſtant and perpetual Decrees ſome- be veſted with any Affection or Quality proceed- 
times fail; but we ought rather to conclude, that ing from intrinſical and abſolute Neceſſity, with- 


And hence chiefly we are to draw the Reaſonof it, F. 3, 4, 5, 6. de Legib. Laws are to be enacted, as Theophraſtus «s'4 
to ſay, with Regard to Things, as they moſt commonly fall our, not as they ſometimes happen beſide Expectation. Lit- 
tle particular Caſes and accidental Exceptions, are not worth the Notice of 2 Legiſlator, Þ Add. D. Cumberland de Legg: 
N. Ch. iv. $. 4. 7. 1. t Selden de J. N. & G. Lib. i. Ch. 4. | - 


Mr. Bans. NOTES. 


* By theſe Principles 8 this Author) the following Maxims of the Roman Lawyers are to be explained * Laws are 
to be made (ſays Theopraſtus) about ſuch Things as commonly happen, and not about ſuch Things as fall out unexpectedly and 
by Chance: For what happens once or twice, — 6h paſs over. Dig. Lib. i. Tit. iii, De Legibus, Senatuſconſ. & longa 
conſuetudine, Leg. iii. i, e. In a Word, Laws are made about Things that commonly happen, and not for extraordinary Caſes, 
which may fall out once or twice by Chance, See Ariftot; Ethic. ad Nicom. Lib. v. Ch. xiv, and what is ſaid Lib. v. Ch. xii. 
5. 16 and 21 following. | 8 | | 
2 We muſt own, that becauſe of this infinite, Variety of Circumſtances, we can hardly come to a final Deciſion in 

our Examination of all particular Caſes; yet that does not at all ſhake our moral Certainty, nor leſſen the Uſe of it; 
for the Impoſſibility of 2 any Thing without us, either by the Uſe of our Senſes, or with the Help of Inſtruments, 
as to make a ſingle Line perfectly right, a ſingle Surface exackly round or plain, a ſingle Body compleatly regular, or 
whatever elſe may be reduced to the like Nature; ſuch an Impoſſibility (I ſay) can't deſtroy the Truth or - hes the 
Principles of Geometry, concerning the Meaſure of Lines, Superficies, and Solids. It is ſufficient that they come ſo 
very near Exactneſs, that nothing conſiderable can be deſired to make them uſeful to us; and ſo we may arrive at 
our Ends as well by the Principles of Morality, as by thoſe of Geometry, It is true nevertheleſs, that Things moral, 
fuch as God and Man, with their mutual Acts and Relations, can't be known ſo diſtinctly and exactly, as mathema- 
tical Queſtions, and ſo moral Concluſions can't be ſo perfectly known. But as to the Method, Rules of Demonſtration, 
and interring one Thing from another, they are all exactly the ſame in Geometry and Morality; and there is no more 
Need of an abſolute Exactneſs for the Uſe of Lite, than to meaſure the Diſtance of Place, or Extent of a Field. Cum- 
berland. De Legib, Nat. Ch. iv. F. 4. u. 1. It is thought neceſlary to give the Reader this Paſſage entire, which our Au- 
thor only refers to. ; | | 

| I To remove all Equivocations, and leave no Place for Cavil; we ought to obſerve; That we muſt own Thi 
honeſt or diſhoneſt of themſelves, or in their own Nature, 1. By Wa 8 to human Appointment, as - 
Agreements or Opinions of Men, 2. In Reſpect of the Subject, with Relation to which they are thought ſo. As for 
Example, There are ſome Acts which agree to Gop no way, 7.e; which he can't do without derogating from his Per- 


feftions, and ſo contradicting himſelf, There are Actions alſo, which of themſelves agree, or diſagree with the human 


Nature in our preſent State. But if we underſtand that an Action is honeſt, or diſhoneſt in its own Nature, without 
any Relation to the Appointment of God, or the Laws which Go Þ hath impoſed upon us by our Creation, in this 
Senſe the Propoſition is falſe. Specim. Controverſ. Ch. v. $.7. See Lib. ii. Ch. iii. S. 4 5. following. 


3 D on 


it Regard to the Inſtitution, and to the good 
leaſure of the Creator ? So that in reality, all 
the Motions and Actions of Menz upon ſetting a- 
ſide all Law, both divine and human, are per- 
fectly indifferent And ſome of them are there- 
fore only ſaid to be naturally honeſt or diſhoneſt, 
becauſe that Condition of Nature, which G0 5 
has freely beſtow'd on Man, ſtrictly enjoins the 
Performance or the Omiſſion of them. Not 
that any Morality inheres of itſelf, and without all 
Law, in the bare Motion, or the meer _—_— 
tion of natural Power *: And therefore we ſee 
Beaſts every Day doing ſuch Things without Fault 
or Sin, in committing which Man would have 
been guilty of the higheſt Wickedneſs. Yet are 
not the natural Motions of Men and of Beaſts in 
themſelves different, but ſome Actions of Men are 
by the Authority of a Law inveſted with a moral 
. which does not at all touch or affect the 
Proceedings of Brutes. | 

Nor will it be to the Purpoſe for any one to ob- 
ject, That ſince Men are endu'd with Reaſon, which 
is wanting in Beaſts, therefore there muſt be a 
natural Difference between human and brutal Ac- 
tions. For, if we conſider Reaſon, as uninform'd 
with the Knowledge and Senſe of Law, or of 
ſome moral Rule, it might perhaps even in this 
Condition, furniſh Man with the Faculty of acting 
more expeditiouſly and more accurately than Beaſts, 
and might aſſiſt the natural Powers by an addi- 
tional Shrewdneſs or Subtilty. But that it ſhould 
be able to diſcover any Morality in human Actions, 
without reflecting on ſome Law, is equally impoſ- 
ſible, as that a Man born blind ſhould make aJudg- 

ment on the Diſtinction of Colours *. 

Another Argument in favour of our Opinion is 
ſuggeſted by Ofzander, in his Notes on Grotius, de 
Jure Belli & Pacis, p.60. If (lays he) there were 
any ſuch Thing as moral Good or Evil before all Law, 
bow could there be any Obligation to make ſuch a Dif- 

ference in our Actions, fince all Obligation proceeds from 
the Command of a Superior ? For moral Good or E- 
vil involve a Reſpett to a Perſon acting either of thoſe 
ways; and if that Perſon be determin'd by no Obli- 
gation, he cannot be ſaid properly to att well or ill. 

But here we deſire it ſhould be well obſerv'd, 
That this Indifference of the natural Motion in 


human Actions is by us maintainf{ and. eftabliſh'q 
only in reſpe& to Morality: For otherwiſe Acti, 
ons enjoin'd by the Law of Nature haue, from tho 
Determination of the firſt Cauſe, a native Force in 
themſelves of producing Effects good and uſeful 
to Mankind; as Actions forbidden by the ſame 
Law are productive of contrary Effects. But this 


Goodneſs and Illneſs, which an Action bears natu- 


rally and of itſelf, can never conſtitute any new 
Thing in Morals, which are quite beyond its Reach 
and Concern. For there are many Things highly 
conducing to the Happineſs and Advantage of 4 
Man *, which are not morally good, as neither 
being voluntary Deeds, nor Performances of any 


Law*; and many Actions which contribute to 


human Welfare, do in the ſame manner promote 
the Benefit of Beaſts, in whom certainly they can. 
not bear any moral Quality. Thus the abſtaining 
from mutual Hurt, the moderate uſe of Meat and 
Drink, the Care of Progeny or Off-ſpring, are 
equally ſerviceable in the Preſervation of rational 
and of irrational Kinds; and yet Beaſts are never 
ſaid to perform Actions morally good . So tho 
all human Actions falling under the Guidance of 
the Law of Nature, may be finally reſolv' d into 
that natural Strength and Force which they bear 


in advancing the Profit or the Harm of Men, 


confider'd either in a ſingle or in an united State; 
yet it does not follow on the other Hand, that 
whatever Thing is endued with a natural Power of 
doing good or harm to any Species of Animal; 
is therefore the Object of the ſame Law. 

nother Objection againſt the Doctrines we are 
now eſtabliſhing, is taken from that Paſſage in 4. 
riftotle'SEthicks ? : Every Action and every Affection 
does not admit a Mediocrity : For there are ſome A, 
feftions which involve a kind of Pravity in their very 
Name, as Malice, Impudence, and Envy, and b ya 
pexa xa or rejoicing at another Man's Mi fortune; and 
likewiſe ſome Aftions, as Adultery, Theft, and Murder. 
Now theſe and the like being evil directly and in their 
own Natures, are not called Vices with relation to any 
Exceſs or Defect; for abſolutely, and without any De- 
grees to be guilty of them, is to commit Sin. But tis by 
no means a good Conſequence, that becauſe we 
have ſome Names of Actions or Affections, which 
of themſelves, and without any Exceſs or Defect, 


 2Þr. ar o in Sympoſ. This is the Nature of every Action, to be in itſelf neither good nor vicious; as what we are now doing, drint- 
ing, ſinging, arguing. Neither of theſe, conſider d by itſelf, is haneſt or * but the Manner of performing it gives every Ac- 
tion its proper Denomination, For what is done right, we call good, and what is done wrong, evil or indecent, The ſame Rule 
the Philoſopher aftewards applies to Love. Þ Such are a Quick Apprehenſion, Knowledge, Memory, &c., Add. D. Cumberland, 


De TL. N. Ch. v. F. 9; | +e 
| Mr. BAR B. NOTES. 


1 See Note 4. upon Ch. i. f. 4. 3 527 17 1 

This will appear more plain from this Confideration : There are ſome Actions, in which the phyſical Motion is entirely 
the ſame, but the Morality is very different; the one being accounted good, or at leaſt allowable, the other evil and unlawful: 
As for Example; To kill a Man is a Wickedneſs in a Thief, but a good Action, or at leaſt an allowable one, in an Executioner, 
a Soldier, or a Perſon that fights in his own Defence, exc, ſo that the Action in itſelf may be reckohed altogether indifferent. 
 I'PLATO, in his Treatiſe of Banquets, ſpeaks to the ſame Effect. The Nature of all our Actions is ſuch, that they are nei- 
ther honeſt nor diſhoneſt in themſelves, as to drink, ſing, diſcourſe, and ſuch like Actions; but 'tis the Manner of doing, that 
denominates the Action; for what we do well, and according to our Duty, is honeſt, but what we do ill is diſhoneſt, 

+ Here we muſt diſtinguiſh between ſuch Terms and Expreflions, as denote purely and ſimply the Motion of our na- 
tural Faculties, and thoſe Terms and Expreſſions which ſignify to us an Action purely moral, i. e. a phyſical and moral Mo- 
tion. As for Example: To labour, to kill, to ſpeak, ſignify only certain natural Motions, and thoſe indifferent: But 
when we ſay, He laboured to kill his Neighbour, He flew an innocent Perſon, when he had no Right to kill, He ſpake 
ill of his Neighbour, theſe are bad Actions. And theſe are good ones, or at leaſt allowable ones, To labour in our 
Calling, Slay an unjuſt Aggreſſor, Speak . exc, There are alſo ſome ſimple Terms, which in themſelves con- 
tain. both a phyſical Motion and Morality, As for Example, Adultery, Inceſt, Theft, ec. as our Author ſpeaks in his 
Diſſert. Academ. p. 7337 734. | | * | 

5. Such are (faith Biſhop Cumberland, De Leg. Nat. Ch. v. $.9.) a Quickneſs of Wit, Knowledge of ſpeoulative Sciences 
and divers Arts, an happy Memory, Strength of Body, the Help of outward Things, ec. FI 

6 See what our Author writes, Lib. ii. Ch, iii. $, 21 | | 
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: ply Vice; therefore there are ſome Actions and 
Alken bad in themſelves, without Reſpect to 
any Law : becauſe theſe Terms or Names do not 
ſignify bare natural Motions and Acts, bur ſuch 
entire moral Motions and Acts, as are repugnant to 
ſome Law, and ſo take in and expreſs the whole 


mpaſs of a moral Deed *. For why, for Ex- 
_ are Envy and its vile Conſequents, which 
we but now mention'd under the Greek Name of 
dix, reputed evil Affections, but becauſe 
the Law of Nature ordains, that a Man ſhould ne- 
ver be a Stranger to his own Kind, but ſhould 
bear a Part in the Pleaſures and in the Sorrows of 


his Neighbours; to which Rule it is an open Con- 


tradition, to receive any Joy from the Calamity 
of others, and to repine at their Happineſs and 
Succeſs *? And ſo what elſe is Impudence, but a 
wicked Firmneſs and Hardineſs of Mind in the 
Commiſſion of ſuch Things as the Law bids him 
be aſham'd of? For not to be aſham'd, or not to 
bluſh, can never be a Fault, when we are not by 
ſome Law ſuppos'd and enjoin'd to do otherwiſe. 
After the ſame Manner, Adultery is the Pollution 
of another Man's Wife, whom the Laws appropri- 
ate to her Husband. 'Theft is the taking away of 
another Man's Goods, againſt the Conſent of the 
Owner, who by the Law is made the ſole Diſpoſer 
of them. Murder is the killing of a Perſon in his 
Innocence, and againſt the Laws. Inceſt is a 
Conjunction with ſuch a Perſon as the Laws ob- 
lige us to abſtain from, upon account of the Reve- 
rence which Men are by Law likewiſe taught to pay 
to Nearneſs of Blood. And the ſame Judgment is 
to be made of other Vices. But now, if from all 
theſe you take away the Reſpect to the Law, and 
the Morality inherent in ſuch Actions, the bare 
natural Fact will involve no Abſurdity or Contra- 


diction: For in a natural and abſolute Senſe rheſe 


are altogether indifferent Things; to have Con- 
junction with your neareſt Relation, or with the 


ſame Woman who is enjoy'd by another, ſuppo- 


ſing he has no peculiar Right to her, as he cannot 


* Add. Stob, Serm. cxi. 


De J. B. & P. Lib. i. Ch. i. $. 10. 
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have without Law; to take away the Life of a 
Creature of the ſame Species with your ſelf; to 
take a Thing which another Man had deſign'd for 


his Uſe, tho' he had obtain'd no Right by Law 


to exclude others from their Share in its Poſſeſ- 
ſion. And the Reaſon why fo few Perſons can 
conceive and apprehend ſuch a natural Indifference 
as we are maintaining, is only this, becauſe, from 
our Infancy, we are taught to deteſt ſuch Pra- 
ctices; and this Abhorrence being imprinted on our 
tender Minds, ſeems to grow into a kind of natu- 
ral Judgment; ſo that it {ſeldom enters into Mens 
Heads to diſtinguiſh between the Materiality and 
the Formality of thoſe Actions, or between our 


Performance of them as natural, and our Commil- 


ſion of them as moral Agents. Hence it ap- 
pears that Grotius had not confider'd this Matter 
throughly *, when among thoſe Things to which 
the Power of Gop himſelf does not extend, be- 
cauſe they involve a manifeſt Contradiction, he 
reckons the Malignity of ſome human Actions. 
Indeed *tis impoſſible that twice two ſhould not 
make four, becauſe twice two and four are really 
the ſame 'Thing, and only differ in Name, and in 
our Manner of conceiving them. But the Con- 
tradition which appears in Actions repugnant to 
Nature's Law, is of a much lower Degree, and 
can never riſe to an abſolute Impoſſibility. And 
upon the ſame Account he derives this Malignity 
from ſuch Actions as compar'd with right - 
ſon: For in the very Terms of right Reaſon, when 
apply'd to Man, there ifiheres a Reſpect to the 
Law of Sociableneſs enjoin'd to human Race by 
the Creator. 'Thus at the ſame rate he alledges 
© for a Proof of the Independency of ſome of Na- 
ture's Laws, the neceſſary Agreement and Diſa- 
reement of Things to rational and ſocial Nature. 
Bur Man obtain'd a ſocial Nature from the 
good Pleaſure of GOD ALMIGHT v, not from 
5 immutable Neceſſity; and conſequently the 
orality of Actions, agreeable or diſagreeable 
to him as a ſocial Creature, muſt be deriv'd from 


e Ibid, $. 13, 


Mr. Bars. NOTES. With 


It is is true, that we ſometimes confound the poſitive Idea and phyſical Action with its moral Relation, though 


they are really two very diſtin Things. As 


for Example, To drink Wine, or any other ſtrong Liquor, till we loſe 


the Uſe of our Reaſon, is that which we call Drunkenneſs ; but as that Word imports, in its ordinary Uſe, a moral 
Turpitude inthe Action contrary to a Law, Men are obliged to condemn every Thing that hath a Tendency to that, which 
we call Drunkenneſs, as an evil Action, and contrary to the moral Law; but i a Man happen to have his Brain 
diſturbed, by drinking a certain Quantity of Wine, which was preſcribed him as a Medicine for the Recovery of his 
Health, though we may call ſuch an Action Drunkenneſs, conſidering it as a Name of a mixt Nature, yet tis plain, 
that if we compare it with the Law of Go p, our ſupream Rule, tis no Sin, nor a Tranſgreſſion of that divine Law, 
though Drunkenneſs is ordinarily taken in that Senſe, Mr. Locke's Eſſay of the human Underſtanding, Lib. ii, Ch. xxviii. 
$. 16. There is a great Uſe of this Remark in the Queſtion of Lying, which is treated on, Lb. iv. Ch. i. 

Here's a tacit Anſwer to an Objection that may be offered. There are ſome Men that have as natural an Abhor- 
rence of ſome Vices, as others have of Meats. Now ſuch an Horror being a kind of natural Motion, or Paſſion, it 
ſeems that pur Senſe of the Turpitude of ſuch an Action ought to be looked upon as a natural Quality, and not as a 
moral one, reſulting from the Law of Go p. This Difficulty is ſpecious, and the Author ſeems to give it an Anſwer, 
which, that we may underſtand, let us unfold his Words; Cuſtom being a ſtcond Nature, as the Proverb is, it happens, 
that ſome Perſons, of a more elevated Genius, conceive, from their Cradle, ſuch an Horror againſt ſome Vices of a 
more heinous Nature, that they retain it the reſt of their Lives. This ſort of Antipathy proceeds more from a con- 
tuſed and indeliberate Thought, than a diſtin Knowledge and Reaſoning about the Contrariety of thoſe Vices to the 
Law, As for Example, It is certain, that in the firſt Ages of the World, Marriages between Brother and Siſter were in 
Uſe, and authorized by the Diſpoſition of human Affairs at that Time, ſo that the moſt of our Divines and Lawyers ac- 
knowledge the Prohibition of theſe ſort of Marriages to be only of poſitive Right; nevertheleſs, the Uſage of them 
being long ſince aboliſhed by moſt Nations, Men have entertained ſo great an Averſion to them, not only becauſe 
they are forbidden by their Laws, but upon the Account of the Impreſſions of their Education, that they look upon 
it as a monſtrous Thing for a Brother and Siſter to have a carnal Love one for another. And it ſeems as if their 
Senſes were lock'd up in that Reſpect, for we may ſee young Men converſe all their Days with their Siſters. of extra- 
ordinary Beauty, and yet be under no Temptation, though very amorous towards others of their Sex. Such as have 
theſe Impreſſions regard not the Laws, nor the phyſical Motion of the Action, but are ſtrongly perſuaded that they 
ariſe from a Turpitude in the Action, as contrary to the Nature of Man, as exceſſive Cold, or Heat, Grief, or other 
phyſical Qualities deſtructipe to his Being. Pufend. Letters & Specim. Controv, Cb. v. $. 5. See Plato, cited Lib. ii. 
Ch, iv. $. 3. Note 4. and Plutarch, De Virtut. Moral. Tom, ii, © | | | 1 

See the Defence of Grotius, Lib. ii, Ch. iii, $, 4. Note 5. 
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20 Of the Certainty of moral Science. Bo OR I. 
the ſame 2 and Spring; and muſt be at- human Actions of themſelves, and by the Forceor I 
tributed to Man, not by an abſolute, but by an their own Nature, not by the Power of externa! 
hypothetical Neceſſity; or upon Suppoſal of that Impoſition; for this Reaſon, becauſe our very Blood 
Condition which Go p was pleas d freely to be- ſeems to have a natural Senſe of wicked Deeds, 
ſtow on Mankind above the Privileges of the in- which it expreſſes by ſpreading a ſudden Rene; 
ferior Creation. Nor can this Opinion of Grotius over the Face, whenſoever we are touch'd, either 
find any Shelter or Protection in thoſe Places of with the Memory of them, or with the Reproach, 
Scripture which he quotes to ſhew, that Gop Now they ſay tis very improper to attribute a na- 
ALMIGHTY permits himſelf to be judg'd accord- tural Effect to a moral Quality; but, on the con- 
ing to the original Laws, and therefore they muſt trary, that ſince ſuch a certain Motion of the Blood 


be abſolutely immutable: For without doubt Gop raiſing a Redneſs in the Face, reſults in the Man. 
of a natural Effect from an ill Action, that 


declar'd to Mankind from the very Beginning of Alla trom | 
Things, that he would be a Rewarder of the Good, Illneſs or Pravity muſt likewiſe be applied to the 
and an Avenger on the Wicked, Heb. xi.6. and that Action, as a natural and a neceſſary Affection or 
he would render unto every Man according to his Quality. In return to which, in the firſt Place, 
Forks, Rom. ii. 6. From which Declaration his we confeſs that the moſt wiſe Creator has implant. 
Veracity nor permitting him to go back, Abrabam ed in the Minds of Men the Paſſion of Shame, to 
had Reaſon to make that Appeal which we find ſerve as it were for a Guard and Defence to Vir. 
Gen.xviii. 27. Shall not the Fudge of all the Earth do tue, and for a Bridle to wicked Deſigns. And it 
Fight ; But how does it follow hence, that hu- is likewiſe probable, that unleſs G o p had defign'4 
man Actions have any moral Quality antecedent to Man for an Agent, who was to frame his Procced. 
the divine Impoſition? Nor does it at all appear ings oy a Law, he would never have mingled ſuch 
ho the ſame Concluſion can be drawn from the a Paſſion in human Conſtitution, ſince without 
fifth Chapter of aiah, where Go p is pleas'd to that Suppoſition it does not appear to be of any 
refer the Cauſe between him and his Vineyard, to Uſe at all in the World. But indeed it is no man- 
the Judgment of 77ael and Judah, and concludes, ner of Contradiction, that a moral Quality owing 
that he may lawfully neglect the farther Care and its Original to Inſtitution, ſhould produce in Man 
Culture of it, ſince the degenerate Fruit made ſo (thoꝰ not directly and immediately) a natural Ef- 
ill a Return to his Pains. And laſtly, from that fe&: For * the Soul being united by the cloſeſt 
Place in the fixth of Micah, where Gop is ſaid Ties to the Body, while itſelf apprehends moral 
to have a Controverſy with his People, and to rea- Concerns, and is affected with them, may at the 
for with 1/rael, it ſeems to be hinted, that Men fame Time eaſily raiſe a peculiar Motion in ſome 
may by their own Judgment underſtand the Equi- Part of the Body. Beſides, we ought to obſerve, 
ty of returning Thanks for Benefits receiv'd; but that Shame does not only ariſe from the Pravity of 
we cannot thence infer, that, becauſe Men who Actions, but alſo from any Fact, tho' not morally 
have a Senſe of Kindneſs, are oblig'd to be grate- evil, which we think will leſſen our Character and 
ful, therefore this Gratitude is not commanded by Eſteem : For, according to Des Cartes's Definition, 
any Law, but is of itſelf, before all Law, a neceſ- it is nothing elſe but @ Species of Sorrow, founded 
| fary Duty. From all that we have urg'd on this pon Self-love, and proceeding from a Senſe or Fear of 
Head, it appear, that the Sentence which is Diſgracc Or, as Ariſtotle ſpeaks „ it is a certain 
frequently in the Mouths of moſt Men, That the Grief and Confuſion at Things which appear hurtful 
Pretepts of natural Law are of eternal Verity, is fo lo our Reputation: For, Man is a moſt. ambitious 
far to be reſtrain'd and limited, that this Eternity Creature, and highly conceited of his own Excel- 
ought to reach no farther than the Impoſition and lency, whence he takes an extraordinary Pleaſure, 
Infitution of God ALMIGHTY, and the Ori- if he can find out any Advantage or Perfection in 
in of human Kind. 'Tho', to ſay the Truth, the himſelf, on the Strength of which he may brag, 
— which we improperly attribute to the and ſwell, and carry himſelf above the Dimenſions 
Laws of Nature, is only to be rated in Proportion of his Neighbours. And whenever he appre- 
to the Oppoſition they bear to poſitive Laws, theſe hends theſe Talents to be the leaſt impair'd, and 
being ſubject to frequent Alterations, while thoſe to weigh lighter in common Account, he im- 
remain fixt and unchangeable. i mediately conceives the deepeſt Regret in his own 
VII. It may be farther objected, and with ſome Mind. Now the Heart, that chief Seat of 
Face of Probability among vulgar Judges, That human Excellency, being affected with this 
Honeſty and Turpitude muſt needs inhere in ſome Paſſion, preſently ſends up the Blood to be an 
Add. Exel. xviii. 25. Rom, iii. 6. 6 De Paſſion. Art. cev. <Rhetor, Lib. ii, Ch, vi. init, 
2 25 JJ | 
What Grotius infers from hence is no direct Conſequence. He alledges theſe Paſſages, to prove, that Go p con- 
ſents that Men may judge (as we may ſay) of his Conduct, by the Principles of the Duties he — on them, to 
which he himſelf conforms, as much as the great Diſtance between the Creature and Creator will permit. See the 
Diſcourſe of Mr. Noodt, Of the Power-of Sovereigns, with the Note of the French Tranſlator, printed, A. D. 1707, 
2 Thoſe who have firſt ſpoken of the Eternity of the Laws of Nature, muſt mean it in Oppoſition to the Novelty 
and frequent Changes of the Civil Laws; for they aſſert only, that natural Light had not its png in the Times 
of Minos, Solon, or Lycargus, but exiſted before any civil Society, and is as antient as Mankind. Further, That this 
Right is not ſubje& to change, as Civil Laws are, which are aboliſhed according to the Neceſlities of a State, or the 
Humour of Sovereigns; but it remains the ſame in all Times and Places, and ſhall end only with Mankind. In fine, 
_ 'Tis no ways nec ary to maintain, that the Law of Nature is co-eternal with GoD; for ſince it has no Regard to 
him, and is only contrived for Men, on whom it is impoſed ; to what Purpoſe is it to ſuppoſe, that it had a Being 
before Men? But if we ſay, that he had them from all Eternity in his Preſcience, we attribute nothing thereby to the 
Law of Nature, but what's common to every Thing that exiſts, Pufend. Apolog. $. 26. ie 
| 3 See the Paſſage of PLUTARCE, 5. 6. Note 10, and what goes before and follows it, | 
+ 2, 45 Re 


{ 
{ 
( 
| 
] 
I 
] 
* 
C 


cel - 
afure, 
ion in 
brag, 
nſions 
ppre- 
, and 
e im- 
S OWN 
at of 
| this 
be an 


D con- 
em, to 
zee the 


. 

lovelty 
Times 
at this 
or the 
n fine, 
zard to 
Being 
to the 


out- 


"oy 
is. 
2 
* 
9 
* : 


outward Sign of it in the Face. But becauſe * 
Man does not only value himſelf upon Account of 
abſtaining from Evil Deeds, but tor ſeveral other 
Things, whichare not endued with any moral Qua- 


lity, if he ſuffer in any of theſe latter Points, he is 


equally liable to Shame. Thus we ſee many Per- 
ſons who cannot forbear bluſhing at their Lameneſs, 
or Baldneſs; at a Wen, a Crump- back, or any other 
Deformity of Body; at ſome particular; Diſeaſes; 
at Poverty; bad Cloaths; at faultleſs Ignorance, 
or at harmleſs Miſtakes, and at * many other 
Things, which are by no Means morally Evil *. 
And among Sins, thoſe — put a Man to 
the Bluſh, which directly argue a Lowneſs and De- 
jection of Mind, and which for that Reaſon make 
us appear more contemptible * ; nor has the Fear 
of this Contempt the ſame general Power, but on- 
ly when we are in e of ſuffering it from 
thoſe Perſons, whoſe Eiteem and good Opinion 
we are particularly coveteous of enjoying. And 
thoſe deſperate Wretches who have once ſinned 
themſelves out of all Care of Credit, are not at- 
terwards * touch'd with the leaft Bluſh, upon the 
Commiſſion of the vileſt Wickedneſs © W hat- 


' ever we have urg'd againſt the natural, the abſo- 


lute, and the neceſſary Goodneſs or Pravity of hu- 
man Deeds, does not at all ſeem to rob moral 
Knowledge of its requiſite Certainty, for this 
would remain fixt and unmov'd, tho' the Morality 
of our Actions depended entirely on Impoſition. 
VIII. But if this Doctrine be true which we have 
aſſerted, what will become of that moral Latitude, 
which is ſo much talk'd of, and fo frequently op- 
pos'd to mathematical Striftneſs ? Does not that 
ſeem to detract ſomewhat from the Certainty 
which we maintain? This Doubt will be clearly 
ſolv'd, if it be conſider'd how far we affirm De- 
monſtration to prevail in theſe Notions, and in 
what Things this Latitude is to be found. De- 
monſtrations therefore are here chiefly employ'd a- 
bout moral Qualities, ſo far as thoſe Qualities ap- 
pear, for certain, to agree to ſuch Actions or Per- 
ſons: When ve enquire (for Example) whether ſuch 


an Action be juſt or unjuſt, whether ſuch a Right, 


or ſuch an Obligation accrueto ſuch a Perſon, con- 
ſider'd in general, or as that perſonal Capacity is 
common to others with him. Now all theſe Kinds 
of Truths we maintain to be ſo clearly and cer- 
tainly deducible from their genuine Principles and 
Cauſes, that no Man in his right Wits, can enter- 
tain: a Doubt concerning them. And tho' we 
ſhould diſcover ſome little Latitude, or ſomething 
analogous to Latitude, in the Queſtions; yet that 
would not be able to prejudice the Certainty of 


Add. Sirac. Ch, xli i. 9, &c. 
Lib. i. Ch. ii. 5. 6. e Lib* vi. Ch. i. 


Men rather by affecting their Modeſty 


b Vid. Ariſtot. Rhet. Lib. ii. Ch. vi. 
f Ethic. Ch. ult. 
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them in itſelf. As for the Goodneſs or Pravity of 


Actions, as they denote their Agreeableneſs or Re- 


pugnancy to the Rule of the Law, in this Reſpect 
they ſeem capable of no Manner of Latitude, bur 
whatever declines from Good muſt immediately be 
pronounc'd Evil. Vet under other Conſideratioi 

at leaſt with Reſpect to Men, they admit of ſome- 
thing like Latitude; Latitude, properly ſpeaking, 
being applicable only to Quantity. And firſt, Be- 
cauſe in Laws/the Force and Power of obliging 
Men is not always of the ſame Tenour and De- 
gree, but appears more ſtrict in commanding and 
forbidding ſome Actions, and more looſe about 
others. Whence it comes to paſs, that we are 
forc'd to diſtinguiſh between Law and Equity, or 
between what's rigorouſly and exactly juſt, and 
what's equal and fair to be done. The Diffe- 
rence between which Things is this, We lie under 
a more neceſſary Duty of performing the former, 
but the latter engage our Obedience with a gentler 
Tie, and with an inferior Obligation. Vet theſe 
laſt hove a wider Object than the firſt; the Offices 
of other Virtues being extended much farther than 
thoſe of Juſtice. Ir happens likewiſe very com- 
monly, that among Men, and in human Courts, 
{ſmaller Deviations from the Law ſcarce fall under 
Conſideration or Animadverſion. Many Things 
too are ordain'd and commanded in ſo weak and 
indifferent a Manner, that they ſeem to engage 
| than their 
Honeſty : So that thoſe who perform them deſerve 


Commendation, thoſe who omit them are not ob- 


noxious to Reprehenſion. And among theſe Mat- 
ters Grotius *eems to reckon Concubinage, Divorce, 
and Polygamy,” before they were forbidden by the 
Law of God: \Theſe (faith he) are ſuch Things as 
Reaſon itſelf tells us it is more honeſt to abſtain from; 
yet not ſo, as that ( ſetting aſide the Divine Precept) 
they include any grievous Fault. N55 

But of theſe weſhall treat intheir proper Place. 
Hither likewiſe is to be referr'd that Paſſage of A. 
riftotle * ; He that declines but a little from right 
Dealing, whether to the Exceſs, or to the Defett, is 
not charg d with Guilt ; but he that tranſgreſſes in a 
larger Meaſure, becauſe his Faultineſs diſcovers and 
betrays itſelf by its Bulk. It may happen too that a 
Thing in itſelf ſhall be unobliging and indifferent, 
and yet the Performance, or the Omiſſion of it ſhall 
either always, or however at ſome certain Junc- 
ture, be more for our Advantage and Uſe. To 
this Caſe belong thoſe Paſlages of St. Paul in his 
firſt Epiſtle to the Corinthians, Chap. vi. ver. 12. 
Chap. vii. ver. 6, 7, 8, 9. Chap. x. ver. 23. And 
that Obſervation of Grotius*, That ſometimes by 
Add. Cartes de Pal " dond? 
e 


r 80 far from that, that we are ſometimes aſhamed that we have done Things that we believe to be good, and not 


done Things that are evil. See PruTar cH's Treatiſe of Falſe Shame, Tom, ii. p. 328. Ed. Mech. 
* SENECA in his Letters, Numb, 11, proves, that Bluſhing is the Effect of our Temperament, and that diverſe Cauſes 


produce it. As for Example, Pompey the Great could not help Bluſhin 


when he appeared in a great Aſſembly; and 


Fabianus the Philoſopher and Orator bluſhed, when he came but to give an Evidence before the Senate. SENECA 
ſays, it proceeds not from Weakneſs of Spirit, but from Suprize; for what a Man is not accuſtomed to, diſturbs ſuch 


as are ſubject to Bluſning. 
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an abuſe of Words, thoſe Things which Reaſon ſhews 
to be honeſt, or better than the contrary *,tho' they are 
not enjoin d, yet ſhall be call'd Dictates or Ordinances 
of the Law of Nature. From all that has been faid, 
we may underſtand whether, and in what Manner 
there may be ſaid to be Degrees of Good. If then 
we conſider Good in a ftrict Senſe, for a Congru- 
ity to the Law, tts as impoſſible there ſhould be 
any Thing better than what is good, as that there 
ſhould be any Thing ſtraighter than what is properly 
ſtraight. Yet one Good may be pronounced better 
than another, according to the different Degrees 
of Neceſſity which are found in both, and upon 
Account of which, if they cannot be both per- 
form'd, one of them manifeſtly gives Place to the 
other. 'To this Purpoſe, ſee Matth. vii. 21, 22. 
where it was a good Thing to bury a dead Father, 
but a better to follow our Saviour: As vi. 2. 
here it was a good Thing to miniſter to the Poor, 
but a better to preach the Goſpel : On which 
Point we ſhall be larger hereafter * Laſtly, 
when Actions, in themſelves lawful and indifferent, 
are meaſur'd and rated according to their Uſeful- 
neſs or Expedience, one of them is declar'd better 


than another, as it is more advantageous to the 


preſent Circumſtance or Occaſion *. 

IX. According to our Doctrine already deli- 
ver d, muſt that Place of Grotius be explain'd, 
about the Cauſes of Doubt in moral Actions; 
where he ſays, Thereis not an equal Certainty to be 
met with in Morals and Mathematics; which there- 
fore happens, becauſe mathematical Sciences treat of 
Forms, as diſtinct and abſtracted from all Sorts of 
Matter, and becauſe the Forms themſelves are gene- 
rally fuch as will admit of no Medium, as we can find 
nothing which is not either crooked or firaight. But in 
Morals the leaft Circumſtance alters the Matter; and 


' the Forms, of which they treat, have commonly ſome 


inter venient Latitude, by Reaſon of which they ſome- 
times approach nearer to one Extream, and ſometimes 
to the other. Thus between Things abſolutely command- 
ed, and abſolutely forbidden, there are ſome Things 
left indifferent; but this Medium of Indifference ſome- 
times inclines nearer to the Injunttion, ſometimes to the 
Probibition. M hence frequently ariſes an Ambiguity, 
ſomewhat like what we meet with in Twilight, or in 


Mater not perfectly hot. As to this Aſſertion, we 


muſt confeſs, that, as about other Actions, ſo eſpe- 
cially about making War, a Doubt may prob) 
ariſe; either becauſe the Fact which occaſions the 
War is not yet fully made out, or whether it be 
of ſo great Conſequence as to deſerve a Proſecution 


by Arms, where the Caſe is ſo deſperate, and where 


the attending Miſeries are ſo numerous; or whether 
in the preſent Juncture and Condition of the Com- 
monwealth, it be a moot Caſe which Courſe 
ought to be taken, either to return the Injury in 
an hoſtile Manner, or rather conceal the Affront, 
and defer the Satisfaction, leſt an untimely Pur- 


ſuit of Revenge ſhould draw greater Misfortunes 


Lib. i. Ch. iii. $. 8. & Lib. v. Ch. xii, $: 23. 
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Book]. 
on the State. But that the Cauſes of Doubting in 
ſuch Caſes proceed from the Uncertainty of moral 
Matters, this we abſolutely deny. The Reaſon 
why the Demonſtrations in Mathematicks are ſo 
very accurate, is not the Abſtraction from Matter, 
but another, that we ſhall produce by and by. Tha; 
in Morals the leaſt Circumſtance alters the Matter, is 
an ambiguous Expreſſion. If this be the Senſe of 
it, That the leaſt Circumſtance alters the Quality 
of an Action, that is, turns it from Good to Eyi], 
this Variation does not at all injure the Certitude 
of moral Knowledge. For a Line that recedes 


never ſo little from Straightneſs, degenerates into 
Crookedneſs, and yet no Uncertainty ariſes hence 


in geometrical Operations. But if this be the 
Meaning of the Place, that the leaſt Circumſtance 
either raiſes or leſſens the Quantity of an A- 
tion; this, at leaſt in human Regard, is not al- 
ways true; for trifling Accidents and Pundctilio's 
ſeldom weigh any Thing in the Sentence of a mo- 
ral Judge. Vet, if we grant this Suppoſition, it 
will not in the leaſt diminiſh the Certainty of Mo- 
rality; ſince even in Mathematicks the ſmalleſt Ac- 
ceſſion, or the moſt inconſiderable Loſs, varies the 
Quantity. Lawful or indifferent Things, which 
compoſe the Medium between Commands and 
Prohibitions, we have already obſery'd only in this 
Reſpect to incline ſometimes more to one Hand, 
ſometimes to the other, as it appears moſt expedi- 
ent and uſeful ſometimes to perform them, ſome- 
times to omit them. Yet even hence nothing of 
Uncertainty can ariſe, nor is any ſuch Medium 
form'd, as we can clearly underſtand either to be 
Good or Ill. So that thoſe Examples and Inſtances 
of Twilight and lutewarm Water, are improperly 
_ to the preſent Caſe ; they being of that 

ind of Media we call Media Participationis, as 
lukewarm Mater partakes of hot and cold together. 
But thoſe Media, which we call Media Negationis, as 
are indifferent and lawful Matters, poſſeſs not the 
leaſt Share of either the Extreams, but equally 
deny them both. For we fay in the ſame Manner, 
Good is not Indifferent, and Evil is not Indiffe- 
rent; and it does not _ how a Medium of 
this Nature can prove a and an Occaſion of 
Uncertainty. | 

X. Yet as to the Quantities which are uſed in 
Morality, they, we confeſs, are capable of ſome 
Latitude; and it's chiefly on this Account, that ma- 


thematical Knowledge is eſteem'd to have fo much 


_— Degrees of Nicety and Exactneſs than mo- 
. The Reaſon of this de on the different 
Conſtitutions of natural and of moral Quantity: 
For natural or phyſical Quantities may be accu- 
rately compared, and meaſured, and divided into 
the moſt equal Parts; becauſe they are repreſented 
as the Affections of material Things, which are 
the Objects of our Senſes. Whence we may pre- 
ciſely determine, what Rule and Proportion they 
bear to one another, eſpecially if we employ the 


6106/17. Ch. mil. 6. 1. 
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* Such is, for Example, the Cuſtom of covering thoſe Parts of the Body which diſtinguiſh Men from Women : To 
which we may refer what St. Paul ſays of the Cuſtoms of his Times, 1 Cor. xi, 14. Nature itſelf teaches us, That if 4 
Man have long Hair, tis a Shame to him; but if a Woman have long Hair, tis her Honour, as Frederick Gronovius explains 
theſe Words, in his Notes z but our Author gives them another Turn, Lib. ii. Ch. iii, $. 22. 

There are other Principles by which the reſpective Quality of moral Actions may be determined. See Ch, viii. f. 5. 


with the Note. 


' ® As for Example, It renders a Fault more or Jeſs excuſable, and a Crime more or leſs enormous. | 
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aſſiſtance of Numbers, by the Application of which 
all Queſtions of this kind are moſt exquiſitely 
ſolvd. And beſides, thoſe Quantities are the Ef- 
ſect of Nature, and conſequently immovable and 

ermanent. On the other hand, moral Quantities 


roceed from the Impoſitions and the Eſtimation 


of intelligent and free Agents, whoſe Judgment 
and Pleaſure not falling under natural Dimenſions, 


| the Quantities which they thus conceive and de- 


termine, cannot be circumſcribed by any ſuch 
Meaſure, but retain, as it were, ſome what of the 
Looſeneſs and Liberty of their Original. Nor in- 
deed did the Ends for which moral Quantities 
were firſt introduced, require any ſuch punctual 
Minuteneſs ; but it was ſufficient for the Uſe of 


human Life, that Perſons, Things, and Actions 


ſhould be more groſly rated and compar'd toge- 
ther *. Thus wediſcover a Laritude in the Value 
or Eſteem of Perſons; by which, tho' we under- 
ſtand that one Perſon is to be preferr'd to another, 
yet we cannot exactly determine whether he ex- 
ceeds him in a double, or treble, or quadruple 
Proportion of Worth. 'The like Latitude occurs 
in the Valuation of different Things, and of Actions 
belonging to Commerce; on the account of which 
we can ſcarcely fix any ſettled Price on pa 
other Things beſides thoſe which the Civilians call 
Res fungibiles *, conſumable Goods, that is, ſuch as 
we borrow for our preſent Uſe, upon Condition 
of repaying them in the ſame Quantity and Quali- 
ty: As to the reſt, we eſteem them equal and in- 
different, and to be determin'd by the privatc Bar- 
gains and Agreements of particular Men. And fo 
likewiſe the Proportion between many Faults and 
Puniſhments is adjuſted with ſome Latitude: For 
who, for Example, can. tell preciſely how many 
Laſhes, and how ſmartly laid on, come juſt up to 
the Guilt of ſome particular Piece of Thievery? 
But in ſuch Caſes we aſſign what Proportion we 


think fit, with great Looſeneſs and Security. We 


find tod a very remarkable Latitude in many Bu- 
ſineſſes and Affairs of Life + Human Lawgivers are 


2 To underſtand what is meant by theſe. Terms, ſee B. v. Ch. vii. 5. j. =. x) 
d De Sanitat. tuend. & Præcept. Reipub. gerend. See alſo Ariſtot. Rhet. Lib. i. Ch. xii, 


4 Mr. Bars. 


Ch. xliv. 
berland De L. N. Ch. viii. 5. 14. 


i See the Words of Biſho Cumberland, F. 5, Note 2. 
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23 
notus'd to cutevery Thing to the quick. The Laws, 
and the Philoſophers (ſays * Tully) clear Subtilties in 
a different Manner : The Laws no otherwiſe than as 
Things may be felt and handled, by reaſon of their 
Groſsneſs , but the Philoſophers, as they may be diſa 
cern'd by Reaſon and Underſtanding. And inthe De- 
ciſion of Cauſes tis a Maxim vulgarly known, That 
the Judge does not concern himſelf with every pet- 
ty Circumſtance. And ſo when ſuch a Number of 
honeſt Men are appointed * Arbitrators of any 
Controverſy, there is fair room for Latitude in 
their Judgment and Sentence *. Farther, in exe- 
cuting vindictive Juſtice, there is an Indulgence 
made of a convenient Latitude, not only on the 
Part of Clemency; but of Severity too. To which 
purpoſe is that Saying of Tacitus ©: All great Ex- 
amples have ſomewhat of Injuſtice; but the Injury 
they do to particular Perſons is recompens dby the com- 
mon Advantage they bring to the Publick : And that 
of Jaſon in Plutarch *, Tis necefſary that thoſe 
ſhould aft unjuſtly in ſmall Matters, wvho intend to 
maintain Fuſthe in the grand and chief Concerns ? . 
Mot Virtues likewiſe, beſides Juſtice, admit a free 
Looſeneſs and Latitude in the Exerciſe of them; 
as for Example, Pity, Liberality, Gratitude, E- 


quity, and Charity. And ſo, in common Life, 


weapply the Names of Habits under a Latitude of 
Signification *. Thus we call him a juſt Man, who 
commits (tho? deliberately) but a few Pieces of In- 
juſtice. Laſtly, we may obſerve, that if in moral Con- 
ſideration ſome Quantities are brought to an exact 
Standard, and a punctual Meaſure, as the Price of 
ſome Commodities, the Periods of Time ſettled by 
Law, and the like; yet this preciſe Determination 
does not ſo much proceed from the Things them- 
ſelves, or from the Times, as from the Inſtitution 
and Will of Men. From all rheſe Remarks we 
conceive the Difference between mathematical 
and moral Demonſtrations: to appear very clear 
and evident; and it is no more than this, that the 
former arechiefly employ'd about Quantity, which 
is in its own Nature diſpos'd for the niceſt Diviſion 
b Off. iii: Ch. xvii. Annal. wiv, 
Add. D. Cum- 


NOTES. 


* 


* The Author treats here of Quantities moral, which are the Matter of moral Actions. He ſpake in 5. 8. of the Quali- 
tity or Degree of Extent, which he conceived to be in the ſame Actions, in certain Reſpects. . N . 
ue. functionem in ſuo genere recipiunt, is an Expreſſion of the Civil Law ; about which, ſee the Author, Lib. v. Ch. vii. F. 1. 
This is the Foundation of that excellent Expreſſion of the Pagan Philoſopher S E NOA: Quam anguſta Innocentia eſt, 


r. De Ira, Lib. ii. Ch, xxvii. How little is the Virtue of that Man, whoſe Goodneſs extends no farther than the Law # How 
much larger is our Duty than the Rults of the Law direct? How many Things do Piety, Humanity, Liberality, Juſtice, and Fidelity 
require of us, which the Laws give no Commands for? What the Law forbids not, Honour and Conſcience reſtrains us from: As for 
Example, The Law puniſhes the Injuſtice of a Seller, when he has taken more than a juſt Price; but Philoſophy and Virtue order the 
Reſtitution of the leaſt Thing, which he has fraudu.ently got, more than the Worth of his Goods. See Grotius, Lib. iii. Ch. x. f. 1. 

5 See Tib. v. Ch. xiii, $; 5. following. . : 

* So when it is ordered; That one foal immediately pay a certain Sum, it is to be underſtood with ſome Eimita- 
tions; for it can't be ſuppoſed, that he muſt go that very Moment, and deliyer the Money into the Hands of him to 
whom 'tis to be paid, Digeſt. Lib. xlvi. Tit. iii, De ſolutionibus & liberat. exc. Leg. x“. 8 = 4 

7 Some Reflections made by Mr. Bayle, Dif. Hiſt. ex Crit. p. 235 and.2317, are worth our Obſeryation here. He ſays, 
The publick Good requires, in ſome Caſes, that Lager g depart from the Rigour of the Laws, becauſe an Injury done to a pri- 
vate Perſon is a ef Evil, politickly ſpeaking, than the Advantage that redounds to the Publick by it, is a go. For this 
Reaſon it is, that the Laws condemn to the moſt rigorous Puniſhments, ſuch Seryants as lie with their Maſter's Wife or Daugh- 
ter, tho” they alledge that they were by many Promiſes and Threatnings drawn into it: Thus a Footman was hang'd at Pa- 
71s in 1698. For though the Excuſes be true, yet Juſtice will not releaſe them; that ſuch Perſons may expect no Fayour, 
and ſo may be more cautious of offending. Bodin the famous Lawyer, ſpeaking of a Law made by King Henry II. a- 
gainſt Women who made away their Children, ſo rigorous, that it might happen that an innocent Woman might Lafer by 
it, ſays, * That the Uſe of profitable Laws ought not to be ſuſpended, upon the Account of ſome Inconveniences produced 


* by them.” And thereupon, he quotes a Saying of Cato's, That there is no Law that is profitable for all, "tis ſufficient that it is 
beneficial for the moſt Part, and generally. Liv. Lib. xxxiv. Ch. iii. SEE Monragne's Eſſays, Eib. iii. Ch. xiii, and Charron of 
Wiſdom, Lib. iii. Ch, ii. | | | 2 | 
See Ch, vii. $. 6. following. . | a 
? The periods of Time ſettled by Law, the Latin is Tempora fatalia, 4 Phraſe taken from the Roman Lawyers, who 
ſuch a Term of Time; as after it no Appeal will lie _—_ a Sentence given by Law, See Cod, Lib. vii. 
s LO ER 


and 


meant by it, 


Tt, Kili. Leg. ii, where you'll find Tempora fatalium dierum, and fatales dies. 
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and Determination; whereas the latter endeavour 
nothing farther than to prove for certain ſuch a 
Quality of ſuch a Subject, leaving the Deciſion of 
moral Quantities to the larger Scope and Range of 
human Will. a 
XI. But we muſt take heed of confounding this 
moral Certitude, which we have been ſo long e- 
ftabliſhing, with that which is ſo often apply d to 

Matters of Fact; as, when we declare (for Exam- 

le) ſuch a Thing to be morally certain, becauſe it 
has been confirm'd by creditable Witneſſes: For, 
this latter Sort of moral Certitude is nothing elſe 
but a ſtrong Preſumption grounded on probable 

Reaſons, and which very ſeldom fails and deceives 

us. Zeigler, in his Notes on Grottus*, has not ſuf- 


ficiently diſtinguiſh'd this inferior Certainty from 


the former and the more noble Kind, while, tho 
he grants the more general Precepts of Ethicks to 
bear an equal Evidence with the Propoſitions of 
any Science properly ſo call'd, yet he affirms, That 
the particular Concluſions have a much ſhorter Degree 
of Certitude, and are often involv'd is dark Obſcuri- 
ties, by reaſon that the Things themſelves, concerning 
which ſuch Conclufions are form'd, are many ways 
changeable and contingent: And the Example he 
l Lib. ii. Cb. xx. .. 1. 


Of the Uuderſtanding of 


Man, Boon J. 


brings is this; We have moral Certitude and Exi. 
dence, that an honeſt and ſerious Perſon, whey, j , 
takes an Oath, ſwears truly. And yet this Evidey, 
is not abſolutely ſuch, but conditionally, becauſe it ij 
not directly impoſſible, but that. a H theſe gut 
Qualities may forſwear himſelf, ſince heMay fall from 
his Virtue and Integrity. But now that Certitud, 
by which we know Perjury to be an Evil, is ye; 
different from that by which we believe a good 
Man is not guilty of Perjury ; nor is the latter Pro. 
poſition deduced fairly, as a Concluſion from the 
former. Thus, in the ſame Manner, the Faith we 
give to Hiſtorians is reckon'd morally certai 
when they teſtify a Thing vaſtly remote from 
our Memory and Knowledge, and of which 
there is no real and demonſtrative Proof now ex. 
tant; and eſpecially, if many agree in the Relation: 
Becauſe it is not probable that many Perſons ſhoyy 
= together by Compact, in putting a Trick on 
oſterity, or ſhould entertain any Hopes, that the 
_ would not in Time be diſcover'd. And yet for 
all this, if Occafion were, we could produce 3 
u of many popular Fables that have paſs d through 
— Ages, under the Colour and Character of 
ruth. 


— 


— 


die CHAP. I. 
Of the Underſtanding of Man, as it concurs to Mo RAIL Action $, 


1. Two Faculties of the Underſtanding. 
II. Mbhat is the Nature of the repreſentative Fa- 
 » ' calty of the' Underſtanding. © | 
un. The natural Underſtanding apprebends Things 
2711 moral rigbily. oe 6 244 n rn 
Iv. Conſcience, what it is, and how manifold. 
V. 4 right and probable Conſcience. | 


The Contents of eycry Paragraph of the third Chapter. 
vn. A dubious Conſcience. 


Ix. A ſcrupulous one. 7 
x. Ignoramce, what it is, and how manifold. 
XI. Error, of how many Sorts. 

xII. Error in lawful Actions. 

XIII. Speculative Error about neceſſary Actions. 
xIv. Or indifferent ones. 

xv. Practical Error. 


8 vi. Rules for à probable Conſcience. 
5 vir." Rules how to chooſe Things profitable. 


INCE that Part of Knowledge which we 
have undertaken to explain, is chiefly em- 
ploy'd in demonſtrating what's right and 
what's wrong, what's good and what's 
evil, what's juſt and what's unjuſt, in human Ac- 


I xvr. Error in an ill Action. 


dition of brute Creatures, that he is endow'd with 
a moſt noble and exalted Soul, which exerts itſelf 
not only with a ſingular Light, as to the knowing 
and judging of Things, but alſo with a prodigious 
Quickneſs and Activity, as to the embracing or 


tions; in the firſt Place we are oblig d to conſider and rejecting them. So that on this Score the Actions 


examine the Principles and the Affections of theſe 
Actions, and to ſhew how, by the Help of Imputa- 
tion, they are conceiv'd to be morally join'd and con- 
nected to the Authors of them: In this Reſpect then, 
the Excellency of Man chiefly outſhines the Con- 


8 De la Sageſſe. Lib. i. Ch. xxxiv. FE 
Mr. Bars. 


of Mankind ought to be rank'd in a much higher 
Claſs than the Motions of Beaſts, which proceed 
purely from the Spurs of Senſes, without the pre- 
cedent Help of Reflexion *, whatever Charron 
has alledg'd to the contrary. That Power of the 


NOTES. 


1 Mr. Charron's Words are theſe, Man ſetti himſelf above, and calling himſelf Maſter of all Creatures, diſdains the reſt 


He divides them into Parts, and allows them what Faculties aud Powers hs pleaſes. On the other Side, he degrades himſelf 
as it were in Spite; he groans, complains, blames Nature as a cruel Stepmother to him, and makes himſelf the Refuſe and moſt 
miſerable Creature in the World, both which are equally contrary to Reaſon, Truth, and Modeſty. Nevertheleſs, Beaſts can't 
be reaſonably debaſed to the Condition of meer Automata ; i. e, Clock-work : Such an Opinion muſt proceed from Preſumption, 
and not a — Conſideration. of their Actions; for, as Mr. Lo cRRE ſpeaks very well : ſhall we believe that Dogs and 
Elephants do not think, when we plainly ſee, that they can find out that in us which we can't diſcern in ourſelves 
Do they not give us all the Demonſtrations imaginable of their Senſe, except that they can't tell us ſo? It is hard indeed 
to fix the Bounds of the Faculties of the Souls of Beaſts, tho' Mr. Charron aſſerts, that they can from Particulars in- 
fer Univerſals; but yet we have ſufficient Reaſon to be convinced, that Beaſts act with. ſome Knowledge and Rei 
ſoning. See Mr. Lo c k B, Lib. ii, Ch, ix. f. 11, 14. & x. f. 10. & xi. $.57, 10, 11. As alſo Mr, LE CLzxc's Phyſicks, 
Lib. iy. Ch. xii. What Mr. Pufendorf's Notion was in this Matter, is hard to know, for he allows Beaſts in one Place, 
human 


what he denies them in another. 
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C H A 2 . I II. 
human Soul, which it bears as a Light for its 
Guidance and Direction, we commonly call the 
Underſtanding, and in this, as it is concern'd a- 
bout voluntary Actions, we conceive two Facul- 
ties: One is that by which, as by a kind of Mir- 
ror, the Object is ſhewn to the Will, with a general 
agreeable or 
diſagreeable, good or evil. The other is that by 
which the Reaſons of Good and Evil, which in 
ſeveral Objects offer themſelves numerouſly on 
both Sides, are weigh'd and compar'd, and Judg- 
ment is given, what, when, and in what manner 
we are to act, and Conſultation taken about the 
moſt proper Means for the Accompliſhment of 
the propos'd End. And here it muſt be obſerv'd, 
that the Beginning of a voluntary Act ſhould re- 
gularly proceed from the Underſtanding, whence 
ariſes the vulgar Maxim, 


1 Anoti nulla Cupido. 


Objects unknown can never nove Depre : 


Although this Knowledge, which precedes the 


Acts of Volition, is not always diſtinct, becauſe a 
confus'd Notion 1s ſufficient to make the Will be- 
ſtir itſelf. And thus when we have not a tolera- 
ble Knowledge of a Thing, we cannot be faid 
properly and fully to deſire it; yet we may deſire 
to make Trial of it. | | 

IT. As to the former Faculty of the Underſtand- 
ing, we muſt remark, that it is of the Number of 


thoſe which are commonly call'd natural Facul- 


ties *, contradiſtinct to the free; in as much as it 
1s not 1n the Power of Man to apprehend Things 
otherwiſe than as the Images of them preſent 
themſelves to the Mind; nor can the Will by any 
Force hinder the Underſtanding from aſſenting to 
a Propoſition which appears clear and evident to it. 
But thus far a Man is at Liberty; he can more di- 


ligently conſider the Object in view, and more 


exactly weigh in his Mind the oppoſite Reaſons of 
Good and Evil, and ſo not ſtick at the outward 
Face and Semblance of Things, but pierce into 
the deepeſt Secrets of their Texture and Conſtitu- 
tion. And after fo ſtrict an Enquiry and Exami- 
nation, he can pronounce a poſitive Judgment in 
the Cauſe before him. The Underſtanding being 
in this Reſpect, as in many others, like the Eye, 
that it makes a very important Difference in be- 
holding Things with a roving and tranſitory Caſt, 

and in contemplating them with a fix'd and ſteady 
Application And hence 'tis eaſy to conceive, 

how far this Power of the Soul falls under the Cul- 

ture and Cognizance of Laws. For ſince tis be- 


Add. D. Cumberland. De Z. N. Ch.ii. $. 9. 


as it concurs to moral Actions. 


25 
yond human 3 that the Underſtanding 
ſhould apprehend Things after another Manner 
than they appear; and ſince Credit or Aſſent can- 
not but anſwer the Idea of the Underſtanding, no 
Perſon can judge otherwiſe of a Matter, than as 
he appears to have conceiv'd it; nor can he by any 
juſt Law be compell'd to a contrary Judgment: 
For ſuppoſe a Man to be in the Wrong, yet a 
bare Injunction and Command will never make 
him the wiſer. Yet becauſe many Things eſcape 
a negligent Searcher, which offer themſelves to 
the Notice of more curious Enquirers ; and be- 
cauſe the Will may hinder the Underſtanding 
from contemplating ſome Truth, by preſenting - 
other Objects to tempt and engage its Care; there- 
fore an earneſt and aſſiduous Application of Mind 
is of vaſt Uſe in confirming the Judgment; and 
conſequently thoſe who are entruſted with a Care 
and Authority over others, ought to make all fair 
Proviſion for the Aſſiſtance and Direction of a ſe- 
rious Meditation: and they may likewiſe engage 
Men, by the Sanction of Puniſhments, to apply 
with Diligence thoſe Means which are mot likely 
ro diſpel the Clouds and Perplexities of Things, 
and to repreſent them in their genuine Coloursand 
Condition *. | | 

III. Farther, ſince the Underſtanding performs 
the Office of a Light in our Courſe of Action; and 
ſince, when it doth not guide us aright, tis impoſ- 
{ible but we ſhould loſe our Way; we ought to 
eſtabliſh this as a certain Principle, That there is 
both in the apprehending Faculty, and in the 
Judgment, a natural Rectitude, which, upon due 
Attention given, will not ſuffer us to be deceiy'd 
in reference to moral Things, and that neither of 
thoſe Powers are ſo far corrupted and depray'd, as 
to put us under a Neceſſity of being miſtaken. For 
at the ſame rate it would follow, that becauſe a 
Glaſs ill cur preſents 4 Image in a diſtorted Con- 
fuſion, and becauſe the Tongue, when cover'd with 
the Tincture of the Jaundice, is not able to diſcern 
the Difference of Taſtes ; therefore the Senſes, to 
which thoſe Offices belong, muſt be, in general, 
pronounc'd fallacious and uncertain. Neither could 
it be charg'd on us as Guilt, that we have done a 
bad Action, if we were not furniſh'd with a clear 


Diſcernment of Good and Evil; and it would be 
the higheſt Injuſtice to impute that Error as ſin- 


ful, which was beyond our Power to avoid or ſhake 
off. Therefore, unleſs we would utterly ſubvert and 
deſtroy all the Morality of acting, we muſt by all 
Means maintain, that the Underſtanding of Man 


is naturally right and certain, and upon ſufficient 


Enquiry and Meditation does always appre- 
hend Things clearly, and as they are in their own 


Mr. BA RB. NOTES. 


* To ſpeak truly, one Faculty cannot have another fixed in it, as in its Subject; becauſe every Faculty muſt have 
A Subject. Faculties, or Powers (ſays Mr. Lock E) belong only to Agents, and can only be attributed to Subſtances 3 


not to any other Power. 


Hum. Underſtand. Lib. ii, Ch. xxi. §. 16. 


2 By natural Faculties is meant kehre Faculties, which receive the Impteſſions of Objects, and do not properly act 


at all; for the Underſtanding is li 


e the Eye, which diſcerns Ideas with the different Relations, without adding or di- 


miniſhing any Thing; whether it only perceives the Objects, or judges what is, or is not to be done. For in the 
Underſtanding there is nothing but-bare Perception or Reception of Ideas. The Determination from whence Action 


proceeds, is an Act of the Will only. 


or practical, is founded upon the Nature of the Objects it contemplates; and not u 


The Diſtinction of the Schools; that is, Underſtanding is either ſpeculative 


n the . Actions of the 


Soul: For the Soul is diſpoſed alike in the Perception of Good and Evil, Truth and Falfſhood. See the Searches aſtax 
Truth, It, i. Ch. ii. and Mr. Clerc's Diſcourſe of Spirits, F. 1. Ch. iii. = 


i. e. Without any Reaſon or Motive. 
+ But if this fails, 'tis to no Purpoſe to have recourſe to Force and the Authority of the Sovereign. Elem. Juriſpr. 
Univerſ. p. 375. See Lib, vii. Ch. iv. 5. 8. and i. | | 


E 


Nature 
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—— Conſtitution: And _— 
practical Judgment cannot prove ſo { 
and degenerate (at leaſt as * general Precepts 
of Nature's Law) as to excuſe the Acts proceed- 
ing thence from being imputed as if they were Ef- 
ects of invincible Ignorance *. And here we de- 
fire it ſhould be conſider'd, that we are not de- 
bating what Power the Underſtanding has about 
Matters which depend on peculiar Revelation 
from Gop, or what it can perform in ſuch ex- 
traordinary Caſes, without the ſingular Aſſiſtance 
of divine Grace; becauſe this is the Subject and 
Buſineſs of another Profeſſion. Neither are we 
concern'd toexamine whether ae, 
requiring the moſt ſubtil Diſquiſitions of Mind, a 
Man may not through ill Information get ſuch 
firm Poſſeſſion of a falſe Tenet, as not to be able 
to recover himſelf out of the Miſtake: But we are 
diſcourſing only about the Power of the Un- 
tanding, as it is imploy'd in ſquaring our Ac- 
tions according to the Dictates of Nature. And, 
as to this Point, we conceive that there's no Man 
of proper Years, and Maſter of his own Reaſon ?, 
ſo deſperately dull and ſtupid, as not to compre- 
hend, at leaſt, the moſt general Rules of natural 
Law, and thoſe which are of the greateſt Uſe in 
common Life, and not to diſcern the Agreement 
they bear to the rational and ſocial Condition of 
Mankind. And though a Perſon through extream 
Idleneſs may poſſibly never have thought of one or 
two Precepts, or through precipitate Raſhneſs may 
have fram d wrong Opinions of acting, or by bad 
Information, or a Mind corrupted with vicious 
Courſes, may have call'd their Truth and Neceſ- 
fity in queſtion, or have taken up other Rules of 
Action contrary to natural Suggeſtions; yet we 
do not by any Means acknowledge this Ignorance 
or this Error to be inſuperable, ſo as to hinder the 
Imputation of Deeds conſequent on ſuch a Prin- 
ciple. For theſe univerſal Edicts are ſo clearly 
publiſh'd and explain'd, and ſo cloſely interwoven 
with our Being, that no one can be overcome with 
ſo brutal a Sottiſhneſs, as not to be capable of ap- 
prehending and diſcerning them; ſince to this Bu- 
ſineſs there is not requir'd any ſingular Force of 
Wit, any peculiar — of Reaſon, but an 


Vid. D. Cumberland. de L. N. Ch. ii. 5. 10. 
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Boon | 


ordinary Portion of natural Light is ſufficient, 
provided that the Mind be not vitiated and ob- 
ſtructed by ſome Diſtemper. To which Purpoſe 
Tullys Diſtinction about . Folly and Madneſs is 
obſervable: Folly (ſays he) if aſſiſted with a dug 
State of Health, is able to maintain à competent Set 
of Duties, and to keep up, in ſome manner, thy 
Culture and the Methods. of common Life; but Mag. 
neſs is a perfett Diſeaſe, that quite extinguiſhes th, 
Sight of the Mind, and involves all its Objects in a 
general Obſcurity . | 

IV. The Judgment paſs'd on moral Actions by 
the Underſtanding, as it is ſuppos'd conſcious of 
a Law, and therefore accountable to the Law. 
giver, is commonly call'd Conſcience, which as it 
either * precedes, or follows the Action, we may, 
for Diſtinction ſake, branch into antecedent, and 
conſequent : This laſt is the reflex Judgment of the 
Underſtanding on Things done, or forborn , 


approving what's well, and condemning what's 


ill; the Attendants of which are either Tranquil- 
lity or Reſtleſneſs of Mind, according to the diſ- 
ferent Teſtimony it bears; and as it gives us Oc- 
caſion to expect either the Favour, or the Diſplea- 
ſure of the Legiſlator, and either the Good - will, 
or the Hatred of other Men. The former, 
coming before the Action, informs us what is 
good and what evil, and conſequently what to be 
done, and what to be omitted. But here it is 
carefully to be obſerv'd, that the Conſcience ob- 
tains no other Place in the Guidance of human 
Operations, than with reſpect to its being in- 


ſtructect in the Knowledge of ſome Law; ſince 


Laws only are the proper Rules of acting. And 
therefore, if any Man will attribute to the practi- 

cal Judgment, or the Conſcience, any peculiar 
Force or Ability of directing us in our Doings, 
owing neither its Original to, nor its Dependence 
on any Law; he will inveſt with a legal Power 
the vain Fanſy of private Men, and will bring the 
wildeſt Diſorder and Confuſion on the Affairs and 
Tranſactions of the World. For we mutt declare, 
that as far as our Diligence could reach in 
ſearching, the Word Conſcience, in this ſtrange 
Senſe, is neither to be met with in the holy Scri- 
ptures, nor in the antient Latin Authors; but it 


e Plin, Panegyr. One Man may poſ- 


bly deceive another, but there's none who can deceive himſelf; let him only look into his own Life and Conduct, and take 


is Merit and Character from his Heart. 


* See Note on $. 2. 


Mr. BARB. NOTES. 


* See the Note on Book i. Chap. i, 6. 4. of the Abridgment of the Duties of a Man and Citizen. Printed at Amſterdam 


in 1707. 


3 Cicero cites this Caſe out of the Laws of the twelve Tables, but to a clear different Purpoſe from what our Au- 


thor-uſes it, viz. To prove a Difference between Inſania, Madneſs, and 


ror, Fury ; but our Author has no Regard 


to the Contexture of the Diſcourſe, and uſes the Words to this Senſe only, Folly is no Impediment to the compre- 
hending the common Duties of Life; but to be ignorant generally of all the Principles of Morality, is a ſort of Mad- 
neſs, In other Circumſtances the Words might be ſo underſtood, but our Author miſtakes them here. | 

4 This Diviſion is according to the Schools, Conſcience antecedent and conſequent; but our Author reyerſes the 
natural Order, in defining the Conſcience, which follows, before that which preceeds the Aion. 


s Pliny Panegyr. Chap. Ixxiv, ec. vide 


This is true, but it hinders not, but that the Conſcience may be the immediate Rule of Action; for a Man can't 
conform himſelf to a Law, unleſs he know it, and if he do good without knowing it, he loſes his Pains, the Law- 
giver regards it not. Nevertheleſs it follows not, but that every one may do all that he believes either permitted, or 
commanded, after what Manner ſoeyer it comes into his Mind. Here are two Rules, which the moſt ſimple may, 
and ought to follow, to ſatisfy themſelves, upon all Occaſions, that the Motions of their Conſcience are according t9 
the Law: 1. To conſider, whether they are not out of the State of determining concerning an Action, by ſuch clear 
Arguments as may 2 any Man of Senſe, 2. To ſee that they have ſufficient Reaſons to do what their Conſcience 
leads them to, without farther Examination, In the firſt Caſe, tis evident, that we can't determine or attempt any 


Thing but with an unwarrantable Raſhneſs. In the other, we muſt of Neceſſity ſuſpend our Judgment and Action, 
till we are fully ſatisfied. All the Inconveniences and Evils which are conſequent upon a miſuſed Conſcience, come 
under the Breach of one or other of theſe Maxims, which are eaſy to be obſerv'd by ſuch as love their Duty, This 
appears chiefly in Matters of Religion, as every Man's Experience will teach him, See Biblioth. Univerſ. Tom. i. p. 343 


344. and Parrhaſiana, Tom. ii. p. 97. as allo Biblioth, Choiſie, Tom. x. p. 336. 
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CHAN. III. 
was firft introduc'd by the Schoolmen, and has 
been maintain'd in theſe latter Ages by the cra 
Caſuiſts, for the better ſecuring of Mens Mi 
and Fortunes to their own Authority and Advan- 
e. But if we have regard to the true and ge- 
nuine Signification of the Word, to do a Thing 
ainſt Conſcience, is nothing elſe but to commit 
a voluntary Evil, knowing it to be ſuch; and is 
oppos'd to tranſgreſſing out of Ignorance and 
Miſtake. And this we mean by Conſcience in our 


preſent Enquiry, recovering it to its antient Im- 
and exploding the new Abuſes that have 


rt 
| — obtruded on iys Signification. 


V. Conſcience rightly inform'd is of two Sorts; 
for either it clearly underſtands that the Perſuaſion 
which it holds concerning ſome Performance or 
Omiſſion, is built on certain Principles, and agrees 


with the Laws, which are the Rule of Action and 


of Conſcience; or elſe it eſteems, indeed, its Per- 
ſuaſion as true and certain, and ſees no Reaſon to 
doubt of it, tho' it cannot reduce it to a formal 
Demonſtration; but, on the contrary, relies chief- 
ly on Arguments from Prabability. In the former 
Caſe it is commonly term'd a * right, and in the 
latter a probable Conſcience. Concerning a right 
Conſctence this general Maxim is eſtabliſh'd, That 
every voluntary Action againſt its Suggeſtion, and 
the Omiſſion of any Action which it declares to be 
neceſſary, is Sin; and ſo much the more heinous 
Sin, as the Perſon had a more perfect Knowledge 
of his Duty; becauſe a Tranſgreſſion under ſuch 


Advantages argues a greater Pravity and Corrup- . 


tion of Mind. £0 
The Difference of a probable Conſcience from a 


| right, we conceive not to be in reference to the 


Truth of the Perſuaſion, but upon account of its 
Ignorance and Inability to reduce this Truth ar- 
tificially into the Exactneſs of a Demonſtration 
for which Reaſon it has not ſo evident and un- 
ſhaken a Knowledge of irs Certainty. For (as the 
Logicians ſpeak) ——_—_ obable in itſelf, but 
only with reſpect to our Underſtanding. And by 
this Rule of Probability the greateſt Part of Man- 
kind are ſteer'd and govern'd in their Proceedings. 
For few Perſons are able to apprehend human 
Duties as they flow from their firſt Origin and 


| Foundation. And moſt Men rely with ſo much 


Security on the Tenor of common Lite *, on the 
unqueſtionable Authority of unſuſpected Teach- 
ers, and on the manifeſt Decency or Conveniency 
of ſuch and ſuch Actions; that they think it a 
ſuperfluous Trouble to make a more curious En- 
quiry into the Reaſons and Foundations of them. 


n the ſame manner as the greateſt Number of 
Artificers are ſatisfy d with performing their Work 


| by Inſtruments mechanically prepar'd, and leave 


* See Luke xii. 47, 48. bd Vide Lib. xi. Ch. exi. $ 13. 
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the Mathematicians to demonſtrate the Reaſons of 
their Operations. And Men are apt eſpecially to 
content themſelves with theſe probable Appear- 
ances, when the Propoſition in Debate is remoy'd 
at a vaſt Diſtance from the firſt Principles; and 
therefore requires a tedious and — De- 
duction, which is commonly above the Capacity 
of thoſe who have not run the Courſe of the Sci- 


ences, nor cultivated their Reaſon by a learned In- 


ſtitution. Vet hence can be drawn no Protection 


for 3 * Probality maintain'd by the 


later Caſuiſts, and eſpecially by thoſe of the Or- 
der of the Jeſuits, which reſolves itſelf into the 
ſole Authority of a ſingle Doctor, tho” deſtitute 
of Reaſons, and oppos d by all other Judgments: 
For this Principle tends to the utter Subverſion of 
all Morality, and ſeems defign'd only for the 
keeping under the Senſes and the Conſciences of 
Men, and making them depend entirely on the 
Pleaſure of the Prieſts : as has been prov'd at large 
by others. We need only obſerve farther, that 
they act not at all fairly, when they confound 
Probability of Fact with Probability of Judgment, _ | 
and of Law. For indeed, in Matters of Fa& the 
Authority of one great and credible Perſon niay 
raiſe a probable Preſumption, and obtain at leaſt 
half the Force of a full Proof. Bur in defining 
Matters of Law, *twould be the higheſt Abſurdi- 
ty and Raſhneſs to attribute ſo much to the De- 
clarations of one Man, not grounded on good Ar- 
ments, and at the fame time contradicted by 
erſons of equal Rank and Power, as that it ſhould 
A ar admitted for the Square and Standard of 
| VI. For the Information and Direction of a 
probable Conſcience, there are many Rules common- 
ly laid down, concerning which our Opinion is 
this, That they take place only where there ſeems 
to be a Claſhing between ſtrict Law and Equity; 
or when both ſides of the Queſtion are alike free 
from the Obligation of the Laws; yet ſo as that 
one of them may ſeem to approach nearer to Ho- 
neſty, or may appear more likely to produce ſome 
nvenience or Inconvenience than the other. For 
in Matters abſolutely determin'd by the Command 
or Prohibition of Ge Law, there is no room 


left for ſuch a free Choice, as that we may reject 
one Side, and take the other; becauſe poſitive 


Laws will not be fatisfy'd with Equivalents, but 
demand a punctual Obedience to their Decrees. 
And therefore this Freedom of Election muſt be 
confin'd to indifferent Things, to which the Laws 
do not extend their Sphere and Authority. The 
chief Rules are theſe : 

1. Ina probable Conſcience two Opinions being 
propos'd, neither of them contrary to the Laws, 


© Vid. Lud. Montalt. in Lit. Provincial. and upon them 
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1 This Epithet is not well apply'd, for our Author owns that a right and probable Conſcience are the ſame, a little lower: 
He ought rather to have called it a clear Conſcience; but his Diviſions are not exact: Theſe are better; an antecedent Con- 
ſcience is, 1, reſolved, 2. dubious; The reſolved Conſcience declares poſitively, not = about the Quality, but Execution 


of an Action; in which, if it miſtakes, tis erroneous; if it judges well, tis right; whic 


will be clear or probable accord- 


ing as the Reaſons which Men give of their Opinions, are certain, or only probable. A dubious Conſcience is either ſim 
ſo, when the Underſtanding hangs like a Balance, not knowing which Side to take, or whether the Action be good or evil, 
and ſo can't = it in Execution; or ſcrupulous, when we are determined about the Morality of the Action, and Execution 


of it, yet wit ; 
2 See Lib. ii, Ch. iii. $. 13. 


3 


ſome Fear of being miſtaken, Gott. Gerh. Titius's Obſerv. on Pufend. De Officio Hom, & Civ. Obſ. xvii. 
See Buddeus's Diſcourſe, De Scepticiſmo Morali, $. 31. in his Aualect. Hift, Philoſ, 
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one of which is founded on better Reaſons, the 
other is more fafe; either of the Two may be fol- 
low'd without Blame. 43 

2. Two Opinions being propos'd, of which one 
is built on weaker Reaſons, the other is the more 
ſafe, the latter ought juſtly to have the Preference. 

55 In a probable Conſcience a learned Man may 
follow that Opinion which ſeems to him to have 
the greateſt Degree of Probability, tho? perhaps 
it may appear different to others, unleſs he is un- 
der Apprehenſion of incurring ſome Inconvenience 
or Damage upon account of diſſenting from the 
common Judgment. ey 

4. An unlearned Man may fafely follow the Au- 
thority of wiſer Perſons. 

F. A Subje&, or one plac'd under the Com- 
mand of others *, may, upon the Order of his Su- 
periors, fairly do a Thing which he does not cer- 
tainly know to be unlawful, tho' in his private 
Judgment he does not think it very probable that 
it ought to be done. 


6. In things of little Moment and Concern, if 


there are probable Arguments alledg d on both 
hands, either Side may be taken. * 

7. In things of great Moment * if there ariſe 
probable Arguments on both Sides, the ſafer Part 
is to be oreteer'd „or that from which there can- 
not follow ſo great an Evil, tho' we are never ſo 
much miſtaken, as there might have done, had 
we err'd in the oppoſite Opinion. | | 

VII. To proceed; tho' according to our preſent 


. deſign, we are engag'd only to treat of what's 


good, and what evil, what juſt, and what un- 
Juſt 3 leaving the enquiring about Things profita- 
ble and + unprofitable to another Part of Know- 
ledge ; yet it will not be much out of the Way, 


if we here conſider in ſhort, what Rules the Un- 
derſtanding ought to have regard to, in Delibera- 


tions concerning Uſefulneſs and Convenience; e- 
ſpecially becauſe the Directions already laid down 


depend very much on theſe ; the Profit or Advan- 
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e of Things bearing a great Force in our 
2 3 e 0 chat of the Apoſtle, 2 
vi. 12. All things (that is, all Things which he had 
been there ſpeaking of) are lawful for me; * but ay 
things are not expedient, And in Civil Buſineſs, Af. 
fairs are many times committed to the ſole Wir. 
dom and Conduct of the Perſon employ'd; ig 
wi Fn Man 8 to have acted i 
if, by Imprudence or egligence, he has 
the leſs — 2 — — cy 
ariſing about ſuch Things to which we are bound 
by any Neceſſity, or any determinate Obligati- 
on (for Neceſſity excludes all Deliberation and 
Debates , and determinate Obligations leave ng. 
thing to the Agent, but the Duty of Execution) 
this is laid down for a Foundation, That nothing 
ought to be undertaken, from which, in moral 
Eſteem (or as far as human Foreſight can pierce 
into the Obſcurity and Uncertainty of future E- 
vents) there does ſeem likely to follow as much 
Evil as Good “, or more Evil than Good. The 
Reaſon of which Maxim is evident: For as much 
of Evil as any Thing has join'd with it, ſo much 
it loſes of its Goodneſs z and conſequently, when 
the Good and Evil are in equal Degrees, the for- 
mer is ſwallow d up by the latter, and the Thing 
is depriv'd of the Nature and Denomination of 
Goods Hence that Field is reckon'd very unpro- 
fitable, which does not in the Value of its Fruits 
exceed the Charges of Tillage * . For thoſe Mat- 
ters which make the Subjects of ſuch Delibera- 
tions as we are now ſpeaking of, are undertaken 
purely on Account of the Uſe and Advantage 
which may accrue to us from them 
7 b. As Corollaries from this ge- 
neral Truth , we may ſubjoin the 
three Rules eſtabliſh'd by Grotias * - 
1. If the Thing under Debate has an 
equal Efficacy or Ability for the Production of Good 
and Evil, that is, if we may as eaſily gain as loſe by 
it, we may then venture on it, when the good Conſe. 


Xenophon's 
Words at b 
are inſerted 
according to 
the Original. 


* we 
Cato de R. R. i. 1. A Field that is fertile, if it be at the — time chargeable, turns to little Account. 
b. Xenophon. Rer. Græc. Lib. vi. They are very fur from deſerving Commendation, who having carried off Glory and Victory from 
many EncournF#rs, do ſtill continue to engage, till being at length ſhamefully overcome, they loſe their former Honour and their former 
Labour. The Caſe is the ſame with thoſe Gameſters, who once meeting with a Run of good Fortune, areentic'd to venture on, till they 


loſe double to their former Gains, and, in Concluſion, are commonly Beggars. 


Theſe Examples ought to warn us in our Martial Af- 


fairs, that we never ſuffer our ſelves to be drawn into ſuch a Combat, where we muſt of Neceſſity either win all, or loſe all, 


Lucan, Lib. i. v. 282. 


Par labor N metus pretio majore petuntur. 


| An equal Labour for a greater Prize. 658 | 
Iſoert. Archidam, Two Things being propos'd, the one plain and evident, the other doubtful and perplex d; would it not be ridi- 


tho” St. Paul applies it indeed to that particu 


culous for you to reject that which is beyond Diſpute, and to chooſe that which is controverted and uncertain ? © Lib. ii. Ch. xxiv. f. 5. 


Mr. Bars: NO TES. 


* See Lib, viii. Ch. i. F.6 ; | 

This hath Place commonly in Regard to thoſe Judgments, which we are obliged to make ex tempore, upon ſome urgent 
Occaſions, wherein Neceſſities of Life oblige us to act. See Biblioth. Univerſ. Tom. v. p. 344. 

3 As for Example, If the Debate be about putting a Perſon to Death, it is better to run the Risk, and let a Criminal eſcape, 
than puniſh an innocent Perſon. This was the Deciſion, both of ſeveral antient Philoſophers, which are quoted by 
Grotius, Lib. ii, Ch. xxiii, 5. 5. u. 2. and of the Emperor Trajan, who would have no Man condemned for Suſpicion, as he 
writes in his Reſcript to Aſſid. Severus. For it is better that the Crimes of the Guilty eſcape unpuniſhed, than that an innocent 


Perſon ſhould be condemned. Dizeft, Lib. xlviii. Tit. 19. De penis, Leg. 5. For, as Mr. Bruyere ſpeaks, in his Chapter of 
Certain Cuſtoms, p. 506. It a Criminal be puniſhed, *tis a Terror to the Gang; but if an innocent Perſon be condemned, all 


honeſt Men are affrighted. In fine, War brings Evils upon many innocent Perſons : If then Judgments be divided, we mult 
incline to Peace. | | | 7 | | 
The Author does not mean by the Word Inutili, unprofitable, but noxious, or hurtful, as he plainly uſes it, Lib. ii. Ch,1', 
S. 9. ſee the Note, and Ch. iii, $. 10. It is certain, that in Matters of Morality and Politicks, that which is oppoſed to pro- 
fitable, is noxious. : : 
The Words of the Apoſtle have no manner of Connexion with what went before; but on the contrary, refer manifeſtly 
to what follows, either to the Liberty of bars certainMeats, without any Regard whether it offends others, or not; or rather, 
ar Subject, it is a general Maxim, and extends to all Things indifferent in their 
Nature. See Ch. ii, $, 8. Note 4. above. | | | 
Here is a plain Inverſion of the due Order of Things, contrary to the right Way of Reaſoning, and Sequel of the Dil- 
courſe. This Blemiſh is ſo notorious, that 'tis a Wonder the Author did not mend it in his laſt Editions. 
7 Theſe Words of Xenophon are deſigned only to ſhew, that when one has got an Advantage or Gain, he ought to take 


Care to preſerve it, and not Run to the utmoſt Bounds of his Fortune. 
; \ quence 
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nee is a greater Good, than the ill Conſequence is an 
2 — is, if we are like to gain more by be- 
ing ſucceſsful in the Attempt, than we can loſe 
if we prove * unſucceſsful. Thus it would be 
no Raſhneſs or Imprudence to hazard Ten Pounds, 
ſuppoſe in a dangerous Adventure, when we may 
t an Hundred, if the Chance prove fortunate* . 

2. If the Good and Evil which may proceed from the 
Thing in Debate, appear equal, we may then chooſe it, 
with this Proviſion, that it has a greater Efficacy or 
Ability for producing the Good than the Evil: that is, 
if *tis more eaſy that Gain ſhould ariſe from it 
than Damage. In which Point we cannot omit 
the noble Argument of Arnobius * Since that 
« ( ſays he) is the Condition of future Things, that 
cc they cannot be felt or held by any anticipating 
« Touch, is it not much the clearer Reaſon, of 
« two Uncertainties, the Expectation of which is 
«- equally doubtful, rather to believe that which 
ce brings ſome Hopes along with it, than that 
« which brings none? For in the former Cale 
« there can be no Danger, tho' the Matter ex- 
« pected never come to paſs: but in the latter we 
« jncur the higheſt Damage, if what we disbe- 
cc lieved ſhould nor prove a Falſity in the final E- 
« vent of Things. 3. f the Good and Evil 
ſeem to be unequal, and the Ability of the Thing to 
produce them not leſs unequal, then we muſt determine 
our Choice by one of the two Conditions, either that 
| the Ability for producing Good compar'd with that 
for producing Evil, be greater in Proportion, than the 

| Evil itſelf compar d with the Good (that is, if the 
Exceſs of Evil be leſs than the Ability for pro- 


on's | ducing Good) or, if the Good be greater, compar d 
EY with the Evil, than the Ability for producing the E- 
5 vil, compar d with that for producing the Good : that 
Ao is, if the Power and Efficacy which ſeem to incline 

; towards the Production of the Evil, be leſs conſi- 
z00d derable than the Degree by which the Good ex- 
e by | ceeds the Evil. To which we will add this fourth 


Rule, That where both the Good and the Ill Ef- 
fect of a Thing, and likewiſe its Ability for produ- 
cing of both, remain uncertain and undetermin'd, 


e Lib. ii. Ch. xxiii. §. ii. 7. 2. 
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tis the Part of a wiſe and cautious Man to abſtain 
from ſuch a Matter, unleſs he is driven on it by 
urgent Neceflity. | ON 
III. When the Judgment of the Underſtand- 
ing is at a loſs, and cannot diſcern whether a Thing 
be good or Evil, and conſequently, whether it 
ought to be perform'd or omitted; we call this a 
* doubtful Conſcience. Concerning which this Rule 
ought to be obſerv'd, That as long as the Judg- 
ment cannot, by the Force of any Arguments, be 
inclin'd to one, Side more than to the other, the 
Action is to be ſuſpended ; and thar therefore, he 
who proceeds to do a Thing, about which his 
Conſcience ſtill hangs in an Æmqnuilibrium, commits 
a Sin; becauſe, as much as in him lies, he has 
trangreſs'd a Law. For he declares his Mind to 
this Effect: I am not indeed certain, whether or no 
this Action is repugnant to the Laws; but whether it 
be or no, 1 am refolv'd to undertake it. *Tis good 
Advice (lays * Tully) to forbear doing a Thing, where 
abe doubt whether it be fair and juſt, or foul and 
injurious For when we are certain the Thing is juſt, 
we have a clear Light and Guide to proceed by; but 
to act with an unſettled Judgment , does not free us 
from the Thoughts and Intentions of offering an Injury. 
Grotins © ſays, That this Rule, of abſtaining from 
a doubtful Action, does not hold when we are oblig'd 
70 do either this or that, and yet are unſatisfied in either, 
whether it be juſt or not; for then we are allow'd to 
chooſe that Side which appears leſs evil or unjuſt. For 
whenſoever we are under the Neceſſity of making a 
Choice, the leſſer Evil aſſumes the Character of Good. 
This Obſervation, we think, ought rather to havea 
Place in Evils of Damage, than in thoſe of Mo- 
rality; becauſe in the former it is reckon'd a Gain 
and an Advantage, to avoid a greater Evil by ad- 
mitring a leſs. But it cannot be applied to moral 
Evils, without a very dextrous Conſtruction. 
Properly ſpeaking, therefore, of two moral E- 
vils, neither is to be choſen. Yet it frequently 
happens, that two Laws, either both Affirmative, 
or one Affirmative and the other Negative, ſhall 
ſeem to claſh with one another; ſo that we cannot 


2 Comp. Epictet. Enchirid. Ch. xxxv, xxxvi. ® Lib. ii. e Add. Penſees de M. Paſchal. Ch, vii. d Off. Lib. i. Ch. ix, 
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1 Our Author, in his laſt Editions, quotes an excellent Paſſage of Arnobius to this Purpoſe : © Since future Thin 
te are of that Nature, that no Man can 8 diſcover them, nor foreknow their Events; no Man of Senſe, but of two 
« Things equally uncertain, will chooſe that from which he may hope for ſome Good, rather than that from which he can 
hope for none.” In ſhort, if the Evil that threatens us, has no Effect, we run no Riſque ; whereas we are expoſed to very 
great Danger, and hazard All, if, when the Time comes, we find by ſad Experience, that we were not atraid without 
Cauſe, Adv. Gentes, Lib. ii, See Lib. ii. Ch. iii. $.21. 1. 6. Our Author miſtakes, in annexing this to the firſt Rule 
of Grotius, whereas Mr, Paſcal, in his Thoughts, Ch, vii. proves it 9 to be joined to the ſecond. 

* Mr. Thomaſius, in his Inſtit. Juriſpr. Divin. Lib. i. Ch. i. $. 59. affirms, That there is no ſuch Thing as a doubting 
Conſcience, becauſe Doubting is no Determination of the Soul, but a Suſpending the Judgment only. But Mr. Tirius 
will not allow this to be a ſufficient Reaſon to take away the Diſtinction; for beſides the Suſpenſion, there is a De- 
termination, by which the Conſcience is put upon an Action, the Doubts which ought to prevent it ſtill remaining. 

3 Mr, Titius (in his Obſervat. on Pufend. Obſerv, 19.) affirms, That this Maxim is not abſolutely true and without 
Reſtriction; For (ſays he) when an Agent has no more Intention to do Evil than Good, he is not Blame-worthy, un- 
leſs the Action be found contrary to the Law; for he acts not according to the Nature of the Action in itſelf; and 
therefore whatſoever produces that Quality _— to the Deſign of the Agent, hinders the rs eve of a Crime 
to him, if the Action prove evil. In fine, if we ſuppoſe the Agent to be careleſs whether he does Good or Evil, and 
that the Reaſons for and againſt him are altogether equal, his Diſpoſition, nevertheleſs, is corrupt before Go p, be- 
cauſe he has reſolved to act without a certain Knowledge that what he is about to do is good, or, at leaſt, harmleſs, 
and ſo he renders himſelf liable to fall into Error, and conſequently engages himſelf, as much as in him lies, in all 
the evil Effects. This hath Place in Matters of the greateſt Importance, as when we condemn any one, and do him 
any Miſchief any Ways: for the Juſtice of an Action ought to be ſo clear, that they to whom it is done, may ac- 
knowledge it ſuch, See Parrhaſiana, Tom, ii. p. 406. 

* 'Tis a Maxim of Holy Scripture, which teaches us, That whatſoever we do without Faith, i. e. without a thorough 
Conviction of the Goodneſs of it, is Sin. And all the Heathen Wiſe Men, both Greeks and Barbarians, have given us 
the ſame Rule. Qui in vero dubitat, male agit, cum deliberat : He that doubts of the Truth, does Hl while he delibe- 
rates. Publ, Syr. See Grotius Lib. ii. Ch, xxiii. S. 2, The Scholars of Zoroaſtres had this Rule, If it be dubious, whe- 


| ther an Action be good or Evil, we muſt not do it, till we are informed by our Doctors. Hyde in Sadder, Portä zo. 
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30 
ſatisfy both at the fame time. In this Caſe igno- 
rant Perſons are apt to fanſy, that a Compariſon 
is made between two Evils, or Sins of Omiſſion, 
and that we are to do that, which it would have 
been the Sin to have left undone. But 
in Reality, we do not here of two Sins chooſe 
the leſſer; but that Action, which without 
this claſhing and interfering had been a Sin, now 
ceaſes 10 be ſinful, eg oy _ _ wh _ 
| by the Force of a ftronger Law. Thus, 
for i E when there ſeems to be a claſhing 
between the affirmative Command, Give Alms, 
and the Negative, Do not fteal, without doubt we 


muſt not be guilty of Thievery to gather Matter 
the Apoſtle, 


for our Alms; according to that 
we muſt not do Evil, that Good may come of it. Vet 
in this Caſe, not to give Alms, is not properly a 
Sin, becauſe Affirmative Precepts exert not their 
Force of Obligation, when there remains no Sup- 
ply of Matter to furniſh out the Action. So again, 
whih a claſhing is made between the two Affir- 
mative Precepts, Obey God, and Obey the Magi- 
Prate, no Queſtion but we ought to obey Gop 
rather than Men * * : Not becauſe, of two Evils 
the leaſt is to be choſen, but becauſe it is not an 
Evil to deny Obedience to the Magiſtrate, when 
it cannot be given without violating the Duty we 
owe to Gop ;. For a weaker Obligation al- 
ways yields to a ſtronger, when both cannot be 
fulfill'd together. | 
IX. 'To a doubtful Conſcience a ſcrupulous one is 
very nearly related; and this is, when the Judgment 
of the Underſtanding is poſſeſs d with an anxious 
Fear, leſt the Thing which we fanſy to be Good, 
ſhould prove Evil, or vice verſa. Now when 
ſuch Scruples are founded on probable Arguments, 
the Action is to be ſuſpended, till they can be 
taken away and clear d up, either by the Force of 
Arguments, or by the Authority of wiſe Men: 
But when they proceed only from a melancholy 
and a ſuperſtitious Soſtneſs and Indiſcretion, they 
are by all Means to be diſcouraged, and forcibly 
driven out of our Thoughts. Therefore tis a 
ood Remedy which Cartes preſcribes againſt 
— of Mind, and the Bitings of Con- 
ſcience which precede an Action, 10 accuſtom our- 
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ſelves to the forming of certain and determinate Judg- 
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s of all Things that offer themſelves to us. But 

muſt obſerve farther , that theſe Judgments 
ought to be drawn from genuine and ſolid Sci- 
ence, or from the Doctrine of the Laws of Na- 
ture, and from the Chriſtian Religion, purg'q 
from the vain Additions of ſuperſtitious Men. For 
tho* without this Security, the Mind may indeed 
be ſo far harden'd, as not to perceive any Fluctu- 
ation, or to feel any Remorſe of Conſcience; yet 
ſuch a Firmneſs and Obduracy is neither of lo 
Continuance, nor free from the Imputation of 
Sin. Whence we cannot approve of the latter 
Part of Des Cartes's Preſcription, where he tells 
us, We ſhould always think our Duty is diſchary'] 
hen we have done what we judg'd beſt, altho . 
have made the worſt Judgment that can be. For 
this is not to cure the Diſeaſe, but by an ill- tem. 
per'd Opiate, to bring a Drowſineſs and Stupidity 
on the Mind. 
X. When the Knowledge of the Underſtanding 
is wanting, as to the Performance or the Omiſſion 
of any Thing, we call this Ignorance. Which, as far 
as concerns our preſent Deſign, may be divid 
either with Reſpect to its + /nfluence on the Action, 
or with Reſpect to its Origin. With Reference to 
the former, it is of two Sorts, one being the Cauſe 
of the Thing ignorantly done, and the other not. 
The firſt may be call'd &ffcacious, and the other 


Concomitant. The firſt is the Negation of ſuch a 


Knowledge in the Underſtanding, which, had it 
been preſent, would have hinder'd the Action. 
Such was Abimelech's Ignorance ,, Gen. xx. 4, f. 
who, had he known Sarah to have been Abraham's 
Wife, had never entertain'd any Thoughts of 
taking her for himſelf. The latter is a Negation 
of ſuch a Knowledge in the Underſtanding, as 
would not have hinder'd the Fact, fo that the 
Man, tho' he had known what he was indeed ig- 
norant of, yet would have done the Thing never- 
theleſs. As ſuppoſe a Man ſhould kill his Enemy 
by a chance Blow, whom he would otherwiſe have 
Kill'd, had he known him to be in that particular 
Place, where he now threw his Weapon caſually, 
and without any Intention of Hurt. Thus the 
Boy who flung a Stone at a Dog, and by miſtake 


2 This was the brave Declaration of Socrates, I honour and eſteem you, O ye Athenians; but in point of Obedience, 


my Duty to Gos is to be ſatisfied before my Obligation to you. Plato Apolog. 


b De Paſſion, Art. 170, & 177, 
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Mr. Bars. NOTES. 
1 See Lib. v. Ch. xii. 5. 23. 


* This Saying of Socrates is by many learned Men compared with the Paſſage in the A#s, Ch, iv. xix. v. 29. but, 
as Mr. Le — obſerves, Ars Crit. To. i. he ſpeaks of his Dæmon or Genius, and not of the True Gov. 

3 Hierocles ſpeaks much to this Purpoſe, in his Diſcourſe of the Honour and Obedience due from Children to their 
Parents, and therefore is worthy our Notice. His Words are, Com. in aur. Pythag. Carmina, p. 53. Ed. Lond. If it happens 
that the Will of our Parents is contrary to the Law of GOD, what can they do, who fall under ſuch an Oppoſition of Laus, 
other than is uſually done, when any Duties are incompatible ? For when the Choice of two Things is offered, the one Good, the 
other Evil, we muſt neceſſarily prefer the Good, if we can't fairly diſcharge ourſelves of both at the ſame time, &c. 

4 The Diviſions of our Author are neither clear nor compleat enough; and therefore Iitius, in his 23d Obſervation, 
rectiſies them, by conſidering Ignorance, 1. With Reſpect to the Influence of the Object upon the Thing we act, 
whence ariſes efficacious and concomitant Ignorance, 2. With Reſpect to the Nature of the Object, conſidered in itſelf, 
which produces an Ignorance of Law, and an Ignorance of Fact. 3. With Reſpect to the Conſent of the Agent; whence 
reſults voluntary and involuntary Ignorance, / | 
This Definition comes near the Opinions of the Peripateticks, which diſtinguiſh the Sorts of Ignorance and Error, 
by the Sorrow or Penitence which the Agent ſhews, or not, after the Action, Ethic. Nicom, Lib. ui. Ch. ii. which, if 
it be allowed, ſcarce any one but would eaſily avoid the Imputation of his Crimes. But Mr. Pufendorf's Definition, 
depends not only upon a falſe Suppoſition, but is incompleat, becauſe it agrees not to Actions allowable and indifferent. 
Nothing but want of Knowledge, which hinders acting, renders. Error efficacious, and 1 not to be imputed. 
Now ſuch Ignorance is thus diſtinguiſned; 1. It is efficacious, when it reſpects the neceſſary Knowledge of the Action 
we are about, either as to the Nature of the Thing, or Intention of the Agent; ſuch Ignorance hinders Conſent, and 
being involuntary, can't be imputed. This may be eaſily applied to particular Actions, as well lawful as unlawful, 
On the contrary, 2. Concomitant Ignorance is that which reſpects that Knowledge which has no Relation to the At- 
fair we are about, and which, not hindring Conſent, can't preſerve us from Imputation, It is voluntary or inyolun- 
tary, and haying no Influence upon the Buſineſs in Queſtion, can't contribute any thing to cauſe an Alteration, Tit. Ob 25. 
3 ö hit 
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-rror, 


hir his Mother-in-Law, and kill'd her, ſaid , 
T aur6uelor per xe\Ain He rei, Fortune 
5d a better Aim than IJ. Some diſtinguiſh theſe 
two Species of Ignorance in this Manner, That 
what is done by the former ſhall be ſaid to be done 
© ont of Jenorance, what by the latter, to be done by 


one that is ignorant. Vet even in the latter Cale, 
no Murder, according to the ftrict- and proper 
Senſe, is committed. For tho' that ill Affection 


of Mind was in itſelf vicious, yet it contributed 
nothing to the Fact. With Reference to its Ori- 
gin, Ignorance is divided into voluntary and invo- 


| luntary. CORJeqh 
| and vincible, the latter antecegent and invincible. 


The former is by ſome term'd conſequent 


The former, whether it be directly a Fected, or pro- 


| ceeds only from Idleneſs and Unattention, is when 
| 1 Man knows not that which he could, and ought 


to have known: the latter, when a Man knows not 


ſuch Things, as he had neither Ability nor Obligation 
to know. This invincible Ignorance is eit her ſuch in it- 
elf and not in its Cauſe, or elſe both in itſelf, and inits 


Cauſe too. The former is, when in doing a Thing a 
Man is not able to overcome the Ignorance from 


which it proceeds, and yet is in Fault for falling into 


that Ignorance. Thus frequently when a drunken 


Man commits a Sin, he does not know what he is do- 


ing, yet he is culpable for not knowing it. The latter 


| is, when a Man not only is ignorant of ſuch Things 


as could not be known before the Action, but is 


alſo free from any Blame upon the Account of his 
filling into that Ignorance, or his continuing in 


it. On this Point is obſervable what Ariſtotle has 


aid in his Erbicks, Book iii. Chap. i, ii. and what 
Euſtathius has commented on the Place. Where he 


diſtinguiſhes between what is done by one being 1g- 
norant, and what is done out of Ignorance. For In- 


| ſtances of the former, he brings the Actions of a 


drunken, or of an angry Perſon ; for ſuch Men, 
tho' they often know not what they do, yet the 


| Ignorance is not the Cauſe of their acting, but the 
| Drunkennels, or 


e Anger, of which 'twas in their 
Power to decline the former, and to reſtrain the 
latter. He adds farther, that thoſe Perſons cannot 
be faid to do a Thing unwittingly, who fin upon 


M.. BARB. 


as it concurs to moral Actions. 31 


account of not knowing what was to be done, or 

what to be avoided, which Ignorance he calls 2 | 
noranco in Eleitiuns, or ſonorance of Univerſals L* 
for theſe every Man was oblig d to know. But 
that Ignorance of Particulars is the Thing, which 
renders an Action capable of being conſtrued invo- 
luntary. Theſe Particulars are, who, what, about 
what, and in what, ' with what Inſtrument, for what 
Cauſe, and by what Manner. All theſe no Man in 
his Senſes can be ignorant of together, becauſe he 
is at leaſt apprehenſive of his own acting, and there- 
fore can reſolve the firſt Queſtion (ho?) But 
* in all the other Circumſtances Ignorance may in- 
tervene. Thus Perſons offend who ſay what they 
ought not, not knowing that wha? they have ſaid 
ought to be kept ſecret. Andthe ſame is the Caſe 
of a Man who intending to ſhew his Friend ſome 
ſhooting Engine, ſhould let it go off, and kill him. 
An Inſtance of Ignorance about what, and in what 
(which are the ſame Thing) may be, when a Man 
kills his own Son, miſtaking him for his Enemy. 
{gnorance of the Inſtrument is, {ſuppoſe a Man ſhould 
throw a pointed Spear at another, and kill him, ta- 
king it to have had no Point. For what Cau/e comes 
to beconfider'd in Ignorance, in ſuch a Cafe as this: 
Suppoſe a Man ſhould apply a Remedy to another, 
with deſign of preſerving his Health, and the Re- 
medy ſhould (againſt his Knowledge) prove mor- 
tal. The laſt Circumſtance is, in what manner; as 
if a Man in teaching another ſhould intend only 
to give him a ſlight Blow, but ſhould by Accident 
deſperately wound him 7. The Roman Lawyers 
have treated under a peculiar Head concerning g- 
norance of the Law, and Ignorance of the Fact Bur 
they did not conſider Ignorance ſo much for the 
Force and Uſe it had in moral Actions, as for the 
Influence it had on Matters of Right, and as ir 
made for the keeping, or * acquiring, or loſing of 
any legal Poſſeſſion or Qualification. But thei 

numerous Reaſonings about both Kinds may be 
reduc'd to this ſhore Iſſue, That Ignorance of 
the Law is, for the molt part, join'd with ſome 
Degree of culpable Negligence '*, but Igno- 
rance of the Fact is not; and that therefore Equity 


NOTES. 


r Plutarch, who mentions this Sentence, in two Places of his Works of Morality, makes this to be the Speech of 
the Step-Son, Odd sro x4x@; ; twas not badly thrown. De animi tranquil. p. 467. Ed. Wech. 

2 This Diviſion is not very neceſſary, for only the laſt ſort of Ignorance is involuntary or invincible; for in Mat- 
ters moral, voluntary comprehends not only what is formally conſented to, but what preceeds Conſent, if it be a 


neceſſary Conſequent of it, Titius Ob. xxvii. 


3 . e. When we are ignorant which of two Things propos'd to us is moſt adyantageous, or with what View we 
muſt act; as for Example, when we preſer a profitable or agreeable Good before an honeſt one. 

* Such is the Ignorance of the Law of Nature, at leaſt of its common Principles ; and the Ignorance of the Civil 
Laws of the Government to which we belong: So that tho' we may kill or poiſon another without any ſuch Deſign, 
we can't innocently perſuade ourſelves thar Murder or Poiſoning is allowable. | : - | 

5 There are ſome other particular Circumſtances, the Ignorance of which is as inexcuſable as that of general Prin- 
ciples. As for Example, If one ſhall ſhoot off a Gun in a publick Place, and kill a Man, it will be no Excuſe that 


he thought no Man would pa 
5 Thus ſays Ariſtotle; Æſchy 


that Way, becauſe he muſt needs imagine that ſuch Places are much frequented, 
the Poet, being accuſed for publiſhing the Myſteries of Venus Eluſina, was acquitted, be- 


cauſe he knew not, that thoſe Things which he had ſpoken were to be kept ſecret. For the Ignorance of a Thing as to the 
Quality, or what, conſiſts not in being ignorant of .what is done, but of its being of ſuch a Nature, or having ſuch a Quality, 
7 Two other Circumſtances may be added; as, 1. The Time; for we may be ignorant whether a Day be holy or 
not, a Feſtival, or Working-day, ec. 2. The Place, whether it be conſecrated or common. 
* See the Digeſt, Lib. xx1i. Tit. vi. and Cod, Lib. i. Tit. xviii. ſee alſo Mr. Daumat's Civil Laws in their natural Or- 


der, Part. i. Lib. i. Tit, Xviil. 5. 1. 


9 Ignorance of Right (ſay the Digeſt. Lib. xxii. Tit. vi. Teg. vii.) hinders not from preſerving our juſt Due, but is of 
no Uſe to acquire any Thing. As to Crimes, their Judgment is, that Ignorance of what is forbidden by the Law of 
Nature, or Nations, or by the revealed Law, is altogether inexcuſable ; but as to what is contrary to the Civil Laws, 
Ignorance or Error excuſes ſometimes, either wholly, or in part; in which Caſe Men are conſidered as having Means, 


or not, to know the Law, | 


1 The Reaſon is, becauſe the Law may, and ought to be clear and determinate, but Facts are often very intricate, 
ſo that the wiſeſt Men can't unfold them; and thereupon, in Matters of Fact, when Ignorance is groſs,” it can't be al 
ledged as a Reaſon available. 1bid. Leg. ii, & vi. & ix. $. 5, ſee Cujas Obſerv. v. 39. . 
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32 of the Underflanding of Man, 


directs us to interpret * the former to the Man's 
Prejudice, and the latter not. 
XI. When not onlya war dang; of the Truth 
is wanting in the Underſtanding, but a falſe Per- 
ſuaſion has intruded into its room, which paſſes 
itſelf for Truth, then we ſay a Man has an erro- 
neous Conſcience, or that his Mind is poſſeſt by an 
Error. This Error is (like Ignorance) either vin- 
cible or invincible : 'The former is that which a 
Man could and ought to have overcome, by ap- 
plying ſuch Diligence as is * morally poſſible, or 
as the common Conditionof Humanity admits and 
allows: The latter is ſuch as a Man could not van- 
quiſh by all 4 * moe poſſible. Where it 
muſt be obſerv'd, that ſhould we approve of that 
Saying of the Emperor Antoninus, Book ix. Chap. 
xlii. I boſoever fins, does in that decline from his 
op End, and is certainly deceiv'd * ; yet if the 
Ertor were not inſuperable, the ill Actions pro- 
ceeding from it cannot be exempted from the 
Number of Sins properly ſo call'd, nor ought to be 
pardon'd in Groſs by a promiſcuous Indulgence 7. 
XII. But it ought eſpecially ro be remark'd, 
that Error has different Effects in Actions, which a 
Man may undertake or omit as he pleaſes, or the 
Exerciſe of which is left to his free Will; and in 
ſuch Actions as are enjoin'd or forbidden him by 
the Law or the Command of a Superior. In the 
former kind of Actions, the Error is ſuppos'd to in- 
tercept our Conſent: And therefore thoſe Conſe- 
ences do not flow from it, which are otherwiſe 
apt to follow on ſuch an Action as we have thus 
conſented to; eſpecially if the Error did not ſteal 
on us thro' ſupine Careleſsneſs and Neglect. And 
therefore in Bargains an Error about a Thing, or 
about its Quality, upon Proſpect of which a Man 
was induc'd to come to ſuch an Agreement, ren- 
ders the Bargain void. For in this Caſe the Man 
is not conceiv'd to have agreed abſolutely, but up- 
on Suppoſal of the Preſence of ſuch a Thing or 


Quality, on which, as on a neceſſary Condition, 


his Conſent was founded: and thereforethe Thing 
or Quality not appearing, the Conſent is under- 
ſtood to be null and ineffectual. Which Point 
ſhall be diſcuſs'd more fully in its proper Place. 
XIII. But the Caſe ſeems to be very different in 
neceſſary Actions, or in ſuch as are commanded 
or forbidden by a Superior. Where we muſt firſt 
enquire, whether the Error ariſes in the Theory, 
or in the Practice; that is, whether a Man enter- 


tains a falſe Opinion concerning the Neceſſity of 


Add. Arrian Epictet. Lib. i. Ch. xxviii. & Ch. v. S. 13. 


Book. 


ſome Actions, thinking thoſe ought to be omitted 
which ſhould have been perform'd, or vice verſa, 
or whether ſome Error occurs in the very Exer. 
ciſe of an Action, by Means of which the Action 
is not applied ſo rightly as it ought to have been 
The former Kind of Errors do not, in our Jude. 
ment, at all hinder the /mputation of an Action 90 
the Agent, according as it ſhall appear ro agreeot 
diſagree with the Rules preſcrib'd him, becauſe 
they muſt upon all Accounts be eſteem d ſuper, 
ble: For he that would reſtrain the Actions of ar. 
other by a Rule, ought at the ſame Time to make 
a ſufficient Declaration of his Will, that it may be 
e is tooblige. 
For otherwiſe tis the moſt unjuſt Thing in the 
World to require Obedience to a Law, wheneither 


the Law is unknown, or the Diſcovery of its Senſe 


exceeds the Capacities of thoſe whom it affeq; 
Therefore, if a Man errs in Theory, that is, if he 
fanſy a Thing to be commanded which is really 
forbidden, or, vice verſa, he is ſuppos'd not to 
have apply d ſufficient Diligence, and thereforehe 
cannot refuſe to bear the Imputation of Faults com. 
mitted upon ſuch an Error. This Doctrine is by 
ſome Caſuiſts thus explain'd in other Words: If 
the Conſcience entertain a vincible Error aboutan 
evil Thing, the Man: fins, as well if he acts for it, 
as if he 2 inſt it: That is, if he has per. 
ſuaded himſelf that an Action was commanded, 
which was indeed forbidden, or that an Action 


was forbidden, which was indeed commanded, he 
fins by performing the former, and by the forbexr- 


ing the latter; becauſe ſuch a Performance and 
ſuch a Forbearance are repugnant to the Law, but 
the Agent might and ought to have known the 
Law, according to its true Import and Significa- 
tion: And yet * the ſame Man has finn'd no leh, 
if he has forborn an Action which was indeed 
forbidden, but by him believ'd to be commanded}; 
or if he has perform'd an Action really command- 
ed, yetſuch as he imagin'd to be forbidden. For 
tho? in theſe Caſes there be no external Acts repug- 
nant to the Law, yet becauſe the Man thinks his 
falſe Notion and Conſtruction of the Law to be 
right, therefore the contrary Intention ſhall be 
imputed td, him as Sin: For the evil Intention of 
the Agent makes the Action appear evil, at leaſt 
with Reſpect to the Agent himſelf. From all 
which it appears, that trom an erroneous Judg- 
ment no Action can proceed which may be im- 
puted as good and right to the Actor, and that 


| | Mr. Barns. NOTES. 
* For 'tis a Rule of the Law, That Ignorance of the Law hurts any Man, but of the Fact not. Digeſt. ibid. 


_ *' See Ch. vii. $ 16. The Queſtions about invincible Ignorance and Error, have been much debated in France, in or- 
der to maintain the Rights of Conſcience in Matters of Religion, againſt the Attempts of ſuch Teachers as are againſt 3 


Toleration, and are for proſecuting all that differ from them; for which 'tis convenient that the Curious conſult the Books, 


It is certain, that when Men are arrived at the Heighth of Wickedneſs, they ſin not for ſinning's ſake, but are 


ordinarily ſeduced by their Paſſions, which on a ſudden divert the Mind from the Thoughts of their Duty ; but tho'a 


Man conſiders not the Sin formally in the Inſtant of * he is not leſs to be blamed, becauſe his Ignorance re- 
ſpects Things which he might and ought to know; and ſo the Maxim of M. Antonine, if underſtood with the Re- 
riction beforementioned, will rectify 5 Error of the philoſophical Sin of the Jeſuits, About which, ſee Bublioth. 
Univerſ. Tom. xv. In fine, Since we never refolve upon an Action, but upon the account of ſome poſitive Know- 
ledge, and a ſimple Defe& of Light rarely carries us to any Action, Ignorance and Error are often confounded in 
Morality, and what is ſaid of the one, may be applied to the other. 
4 Moreover a Man likewife ſins as much in doing a good Action contrary to his Conſcience, as by doing a Thing 
evil in itſelf}, in en o the Motions of an erroneous Conſcience. The Reaſon is, becauſe in the firſt Caſe he di- 
rectly and deliberately diſobeys Go p, which is the moſt aggravating Circumſtance of Sin; and beſides, all the Good 
that can be in the Action, can't be imputed to the Agent, who could not but be ſenſible that he had no Deſign to doit. 
Whereas in the other Caſe, there is no formal Contempt of the Authority of the Lawgiver; nay, on the contrary, there is 


a Deſign to obey him; which ſhews that the Action contains in it ſome moral Goodneſs, altho' in ſome Reſpects it 


may be accounted Evil, if the Error appears not unconquerable, See the Philoſophick Comment. &c. Tom. ii, Ch, viii. 
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CHAP. III. 
hen à Man is falſh perſuaded that ſuch a Thing 
5 — „ the Thing is unlawful for him to do, 


ſo long as his Perſuaſion - ſhall continue uncor- 
rected. Add. Lib. Ixvi. $. 8. D. of Thefts. 
XIV. But if a ſpeculative Error be entertain'd 
concerning a Thing indifferent; that is, if a Man 
ſhould be perſuaded that he ought to do, or to 


omit ſomewhat, which was indeed left free on both 


Sides, he will only fin, if he acts contrary to what 
this falſe Opinion ſuggeſts, upon the account of 
the Pravity of his Intention, but will not fin, if he 
acts according to the Directions of his Error. For 
indifferent Things are plac'd without the Bounds 
of the Law; which cannot be tranſgreſs'd by 
their Performance or Omiſſion: And that Er- 
rorappears very harmleſs, which does not give Oc- 
caſion to fin. Yet it is plain, the Actions under- 
taken upon the Motions of ſuch an Error, cannot 
obtain thoſe good Effects which otherwiſe follow 
the like Inſtances of Obedience to the Laws: 
Thus, if a Legiſlator had conſtituted ſuch a Re- 
ward to thoſe who comply'd with his Injunctions, 
this Reward could not be challeng'd by one, 
who through Error and Miſtake ſhould have ob- 
ſerv'd ſome indifferent Things, fanſying them to 
be poſitively determin'd, and legally enacted. 
XV. Burt 'tis much more uſual that an Error 
ſhould intervene in the Practice and Exerciſe of 
Actions commanded by the Laws: As ſuppoſe the 
true Object of the Action ſhould be remov'd, an 
another ſubſtituted in its Place; or if we ſhould 
miſtake the Time or Place of the Execution. en- 
join'd. Such Actions, as they are not follow'd by 
thoſe Effects which are otherwiſe due to Actions 
rightly py 3 fo neither are they attended with 
the Effects proper to bad Actions, becauſe the Er- 
ror was not contracted by any culpable Negli- 


| one Which ſome Authors thus expreſs in other 


ords, An intervening Error hinders the Action 


from being imputed on either ſide, making it neither 
good nor evil. M hoe ver (ſays Seneca Herc. fur. v. 


1237.) gave Error the Name of Wickedneſs ? Thus, 
tho' otherwiſe you would be freed from your Obli- 


pong by paying a Man what you owe him, yet 


ould you pay him undeſignedly, and by pure 


| Miſtake, you will not indeed have committed a 


Sin; but you will by no Means have cancell'd the 
Obligation. Thus when a Man has, with an ho- 


Myr. Bars. 


as it concurs to moral Actions. 


2 


neſt Intention, tho' with an inconſiderate Libera- 
lity, conferr'd a Kindneſs on a wicked Perſon, 
who will abuſe it toward the maintaining of his 
Diſorders; he cannot at all boaſt of having done a 
good Action, yet he ſhall be excusd from any 
Share in the conſequent Wickedneſſes, and not 
be reckon'd to have contributed any Thing toward 
their Commiſſion. But when a Man has been par- 
y commanded to diſcover and obſerve pre- 


ticularl 
ciſely the Object, the Place, or Time of acting, it 


will be a hard Matter for him to eſcape the Impu- 


tation of thoſe Effects which ſhall proceed from 
the ill applied Action, unleſs he can demonſtrate 
his Error to have been morally inſuperable and un- 
avoidable. Thus if you give your Servant a ſtrict 
Charge to wake you at ſuch a certain Hour of the 
Night, it will not ſerve him for an Excuſe of his 
Default, to ſay, that he miſtook in telling the 
Clock; yet if by any Caſualty the Clock went 
wrong, or was out of Order, the Servant ſhall be 
free from all Offence and Blame. | 
XVI. It frequently happens too, that an Error 
intervenes in the Exerciſe of a bad Action, while 
the Actor miſſes the Object at which he aim'd. 
In which Caſe, the Malice of the Actor ſhall con- 
tinue the ſame as if he had not miſtaken, but the 
Action itſelf ſhall be eſteem'd more or leſs heinous, 
according as the Object is on which it caſually 
lighted. Thus a Perſon who intending to kill his 
Enemy, accidentally kills another Man, ſhall be 
nevertheleſs guilty of Murther. See Lib. xviii. $. 3. 
D. of Injuries, & Lib. xiv. D. L. Corneliam dt Sicariis, 
& Grot. in Sparſ. Florum ad h. I. Vet the Murther 
ſhall receive more or leſs Aggravation, according 
to the Dignity or Meanneſs of the Man, who has 
been ſo unfortunately ſlain. Hitherto muſt be re- 
ferr'd the Caſe of a Man's killing another outright, 
whom he intended only to wound, or to hurt in 
a leſs Degree; for here the Fact itſelf muſt be the 
Rule to go by in Judgment: But when in the Ex- 
erciſe of a faulty Action, a Man by Miſtake lights 
on a lawful Object, ſuch an Action will be no far- 
ther evil, than as it flows from an ill Intention 
in the Actor; ſo that this Error ſhall hinder the 
Fact from coming under the Name of the Vice 
defign'd to be committed. And therefore that Say- 


ing of Seneca, of the Conſtancy of a wiſe Man, Ch. vii. 


will not hoſd, at leaſt in human Courts and 


NOTES. 


z "Tis on this / ccount that the Roman Law has decreed, that he that takes away any Thing from another, think- 


| Seftion, I mean, That every Action, in doing of which we may fall into an Error, can neither be 1 


{ theſe ſort of Actions muſt a 


ing that he does it without the Conſent of the Owner, commits a Robbery, tho” afterward he find that the Proprie- 
tor was willing he ſhould take it and have it for his own; but he that has as much as in him lies committed the 


| Robbery, can't be proſecuted in Law as a Thief. The Law is this; If I againſt the Will and Conſent of the Own- 


er, as 1 believe, do meddle with his Goods, tho* the Owner is willing I ſhould, whether am 1 guilty of Theft? 
And Pomponius ſays, I am a Thief: yet it is true, that if I am willing he ſhould have the Uſe of them, tho' he 
know it not, he can't be impleaded as guilty of Theft. Digeſt. Lib. xlvii. Tit. ii. Of Thefts, Leg. xlvi. $. 8. 

2 Indeed before God it is real Adultery ; for, as the Author has obſerved more than once before, and as he here- 
alter ſpeaks, Chap. vii. F. 4. an evil Intention renders the Action evil, which otherwiſe is good and innocent, as to 


the Matter, and in itſelf: tho“ a good Intention is not ſufficient to render an Action materially evil, or good. 


Whereas, on the contrary, if a Man deſigns to do a good Action, and happens (thro' Miſtake) to do an ill one, 
there is no doubt but God will accept of that Intention, as if he had effected the Good that he ropounded to him- 
felf to do; and although it gives Place, by Accident, to ſome Sin of another Nature, tis no leſs commendable for 
the Good which he would done, unleſs the Execution of a pious Deſign either become. unprofitable, or -be 
hindred by the Change of certain Circumſtances. So that the Maxim which our Author has laid down in the laſt 
ted to us as Good, 
Nor is it generally more true, that 
| ays want, before human Judicatures, thoſe Effects which they would have, if they were 
well applied, As for Inſtance, If a Man not knowing it, marries a Woman who hath a Husband already, or is a Re- 
lation within the Degrees forbidden, as he is no Adulterer or inceſtuous Perſon, ſuppoſing that it be a real Error; 
ſo their Children cannot be reputed Baſtards, provided that both the Father and the Mother be under an invincible 
Ignorance in that Reſpect. This is the very Example that Mr. Hertius alledges here, and we may alſo conſult his 
Diſcourſe of a Suppoſed Marriage, Tom. i. of his Commentaries and ſmall Works, Printed in 1700, 


nor Evil: This Maxim, I ſay. had need be underſtood with ſome Reſtrictions. 
w 


5 Con- 


| Conſideration *, That if a Man lies with his own 
Wife, fanſying ber to be another's, the Man ſhall be 
an Adulterer, tho the Woman be no Adultereſs. Add. 


Of the Mill of Mas, 


Book [, 


Sen. of Benefits, Lib. ii. Ch. xix. & Lib. v. Ch. xi 
in the End. And compare Libanius Declam. xxxv. 
p. 780. of Morellius's Edition. 


1 Conſult alſo the new Letters of Mr. Bayle, written upon the Occaſion of his general Criticiſing upon Mr. Alain 


bourg's Hiſtory of Calviniſm, Lett. ix. S. 12. 


CHAP. IV. 
Of theWill of Man, as it concurs in, or conſents to Mo RAL AcTions, 


The CONTENTS of every Section of the fourth Chapter. 


1. Of the Acts of the Will. 
11. Of the Liberty of the Will. 
III. That the Will muſt of Neceſſity be indifferent, 
i. e. not forced to chooſe Good or Evil. 
iv. How the Will is inclined to good Things, and 
to Goodneſs in general. 


HE moſt wiſe Creator being pleas'd to 

make Man an Animal ,governable by 

Laws, for this Purpoſe implanted a 

Will in his Soul, as an internal Di- 

rectreſs of his Actions; that the Objects being pro- 
pos'd and known, this Power might, by an intrin- 
ſick Principle, and without any phyſical Neceſſi- 
, move itſelf towards them, and might chooſe 
= which ſeem'd moſt le and convenient, 
and reject that which appeared unſuitable and in- 
commodious. The Will is concern'd to govern 
human Actions by the Adminiſtration of two 
Faculties, by one of which it is ſaid to act /por- 
taneouſly, and by the other freely. To Spontanie- 
45, if we may ſo ſpeak, are attributed certain Acts 
and Motions, of which ſome are interior, com- 
monly call'd * Eliciti, others exterior, generally 
term'd Imperati. The former are ſuch Acts as are 
immediately produc'd by the Will, and termina- 
ted in the fame Power. Some of theſe are em- 
ploy'd about the End, as Volition, Intention, 
Fruition; others about the Means, as Conſent, 
Election, and Uſe. Yolition is that Act of the 
Will by which it is /mply carried toward ſome 
End, without Regard had whether the End be 
preſent or abſent; or that Act by which the End 
is barely approv'd of. Others call this the Will of 
ſimple Approbation, by which a Thing is under- 
ſtood to agree with the Nature and Inclinationsof 
ſome Perſon, though he has not yet actually and 


Myr. Bars. 


produce or to acquire it. 


v. Certain Diſpoſitions of the Body ſtir up the Mil. 
vi. As alſo ſome Habits. 1 

vii. And Paſſions. 

viii. Alſo Intemperance. 

Ix. Actions of a mixt Nature. 

x. Involuntary, and forced Actions. 


effectually mov d himſelf towards the producing or 
obtaining of it. Intention (or Proæreſis) is a De- 
fire efficacious toward the obtaining of an End, or it 
is an Act of Will, by which it effectually tend; 
toward an abſent End, and endeavours actually to 
This Act being join d 
with the Hopes and the Attempts of procuring an 
End, we may eaſily conceive what ſort of Things 
it is employ d about: and they, to be ſure, muſt 
be Things poſſible in themſelves, and Things in 
our Power; as Ariſtotle has more largely obſerv'd, 


. Ethic. ad Nicom. Lib. iii. Ch. iv. Election is concerud 


only about thoſe Things which are in our Power. E- 
very Man purpoſeth to do that alone which he imagines 
* himſelf able to compaſs. Again, Lib. vi. Ch. ii. I bat 
is already done, cannot be the Object of our Choice and 
Purſuit ; for no Man conſults of what is paſt, but if 
what is to come, and is changeable and contingent. 
N hereas what is already done cannot be alter'd or te- 
call d. And therefore Agatho well /ays, This alone is 
beyond the Power of God himſelf, to make that never to 
have been done, which hath really been done. For it 
enters into the very Definition of Intention or 
TTepaipeor, that it may be made with Reaſon and 
with Thought. Tho' there be many Degrees of In- 
tention, with Reference to its different Height and 
Force; yet as far as concerns the Occaſions and Pur- 
poles of civil Life, tis ſufficient to divide it into ple- 
nary and ſemi-plenary. The former is that by which 
the Will determines on any Thing after a full Ex- 


NOTES. 


1 See what is ſaid about this unprofitable and ill-deſigned multiplying of Faculties in the ſecond Note of the fil 


Chapter foregoing, 


Mr. Locxk ſeems to have Reaſon to believe, That Liberty is nothing elſe but a Power properly appertain- 
ing to Agents, and not an Attribute or Modification of the Will, which is itſelf nothing but a Power. See his Phi 
loſephical Eſſay about the Underſtanding, Lib. ii. Ch. xxi. where this whole Matter about the Will, and Liberty in general, 
is treated on at large. Mr. LE CLERC, in his Latin Treatiſe about Spirits, Sect. 1. Ch, iii. is of the ſame Opinion 
with Mr. Lock B, as to the Seat of the Will (as I may ſpeak) but he elſwhere enters upon a more particular Mat 
ter of the Hypotheſes of that great Philoſopher, and ſhews, that his Notions are neither exact nor clear, See his 


Choifie Biblioth. Tom. xii, Art. iii. p. 83, Cc. and Tom, xvii. Art. vi. p. 236, 237. 


The Author makes uſe of the School Diſtinction here, of Aus Eliciti; i. e. Acts ſpringing up (as we _ ſay) 
from the very Bottom of the Will; which being Terms not uſed in the French Tongue, they are better expreſſed 


The immediate Acts of the Will. 


by, 


'4 Our Author in all this Quotation follows very unfitly ſome Tatin Tranſlation, which had rendred the Gre, 
Tpozipsr4;, Election, inſtead of Deliberation, Conſultation, or Counſel. | 

This Writer being deceiy'd by the Latin Interpreter, tranſlates, dv dera, av yoroX I aors, que ex ſeſe fieri poſſe er. 
iſtimaverit; i. e. which he thinks may be done of themſelves; which being a Miſtake, the Engliſh Tranſlator has truly 3. 


voided it, as I haye done, by rendring it, which he believes himſelf able to execute. 


— 


amination 


en 
3 


Fil. 


he firſt 


pertain- 
ais Phi- 
general, 
Opinion 
lar Mat- 
See his 


a (ay) 
ed by, 
je Grell, 


poſſe. ex- 


truly 2 


ination 


CHAT. IV. as it concerns moral Actions. 35 


nation of the Matter, and without being dri- 
— — it by the Violence of the Paſſions. The 
latter, when due Deliberation has not been taken, 
or when the 2. of the Affections has created 
a Confuſion and Diſorder in the Reaſon. Hu- 
ition 1 is the Reſt, or the Delight of the Will in 
rhe End now obtain'd and preſent to it. To which 
is oppos'd-Repentance, or an Averſion (common- 
ly join'd with Shame or Grief) to ſomewhat 
which we have before deſign'd or affected. Con- 


ſent is our ſimple Approbation of Means, as we 


judge them proper for our Work: And theſe Means, 
when they are placd within our Reach and Power, 
imply the two remaining Acts mentioned in our 
firſt Diviſion ; for Election determines, and U/e ap- 
plies them to the compaſſing of the End propos d. 


T hoſe Acts are call'd Imperati, orenjoin'd, which 


are perform'd by other human Faculties upon the 
Motion and Appointment of the Will. 
II. Liberty is a Faculty of the Will, by which, 


all Requiſites of acting being given, it may out of 


many propos d Objects chooſe one or more, and 


reject the reſt; or if one only Object be propos'd, 


may admit that, or not admit it; may do, or not 
do it. What we call the Requiſites of acting, 
ſome expreſs by the ſingle Term Occaſiun : now 
from theſe the laſt Determination of the Agent is 
conceiv'd as a diſtin& Thing, which being added 
to the other Requiſites, we immediately proceed 
to Action; and therefore thoſe Requiſites, menti- 
on'd in the Definition of Liberty, do not include 
that Share which the Man himſelf bears in the 
Action, but are contra-diſtinguiſh'd to it. But 
more particularly, we call * the i + choo- 
ſing one or more out of many Objects, Liberty of 
Specification, or of Contrariety, and the Faculty con- 
cern'd in the Admiſſion or Rejection of one only 
Object, Liberty of Contradifion, or Liberty of Ex- 
erciſe. | 

Now Liberty is ſuppos'd to ſu d to Sponta- 
neouſnels, firſt an once b eh as 43 their 
Exerciſe; ſo that the Will is not oblig'd neceſſa- 
rily to exert one of its Acts, as to deſire or refuſe : 
For tho” in general it is impoſſible but it ſhould 
affect Good, and refuſe Evil, as ſuch, yet in Refe- 


rence to any particular Object propos'd, it may 


determine on which Side it pleaſes, tho' perhaps it 


may ſeem to have a greater Propenſion toward the 
one than toward the other. Another Thing that 
Liberty ſuperadds to the Notion of Spontaneouſneſs, 
is the Freedom of Determination; fo that the Will 
may, upon an internal Impulſe and Motion, exert 
either of its Acts of wiſhing or loathing, juſt in 


ſuch a Place, and at ſuch a Time. We muſt add 
farther, That tho” the Reaſon, which makes a 
Thing defired or avoided, does not depend upon 
the Will, but upon the Condition of the Object, 
according as it bears the Face of Good or Evil; 
yet that Appetite, and that Averſion, which thus 
follow the Appearance of the Object; are not of 
ſo much Force and Sway, but that there ſtill re- 
mains in the Will a Liberty, whether or no it 
ſhall determine itſelf to any external Act about 
ſuch an Object; eſpecially ſince ſuch an evil 
Thing may bear the Countenance of Good, and 
conſequently be deſireable, as long as it ſhall be 
ſet in Oppoſition to a greater Evil. And there- 
fore to ics that Notion of Hobbes, De Homine, 
Cap. xi. $. 2. that Appetite and Averſion neceſſarily 
follow our Pre- conception of ſome Pleaſure, or of 
ſome Uneaſineſs likely to proceed from the Ob- 
ject; no room being thus left for Free-will, we 
muſt carefully diftinguiſh the Volition of ſimple 
Approbation, from effectual Intention or Hęs- 
*ipeοα! , of which the latter does not ſo neceſ- 
ſarily depend on particular Objects. In the 
Words following this Aſſertion, he applies a very 
idle Piece of Nicety, while he obſerves, That 


when we ſay a Man has free Will of doing this or that, 


we ought always to under ſtand it with this Condition, 
1f he pleaſes; for tis abſurd to ſay that a Man has free 
Will of doing this or that, whether hewillor no. For 
no Body is ſo ſtupid as not to apprehend this Con- 


tradiction: And 'tis extream fooliſh to add the 


very ſame Thing which the Propoſition aſſerted 
as a Condition to it. To ſay that a Man may 
freely will the doing of a Thing if he will, is the 


fame thing as to ſay, Peter runs if he runs: And 
who would ever give this Clauſe the Name of a 


Condition? From what has been ſaid it likewiſe 


appears, how we are to judge of thoſe Notions 
laid down by Monſieur Le Grand in his Inſtitutions 
of Philoſophy, Part iii. Art. v. as if it were impoſ- 


ſible for a Man not to deſire what he clearly and 
diſtinctly perceives to be good; and as if a Man 
ſinn'd only upon this Account, in not having a 
clear and diſtinct Perception of Evil *. 

III. But the chief Affection of the Will, and 
what ſeems immediately to flow from its Nature, 
is an intrinſical Indiſference, upon the Account of 
which it is not reſtrain'd to any certain, fix'd, and 


unalterable way of acting; and which cannot be 


entirely extirpated by the Force of any external 
Means. And this Indifference we are the more 
firmly to aſſert and maintain, becauſe, upon the 
Removal of it, ail the Morality * of human 


| Mr. Bars. NOTES. 5 . 
This Term (Fruition or Enjoyment) is very improper (as _ Man may obſerve) becauſe the Notion of it, which 
he here lays down, is the Effect of Fruition, and not Fruition itſelf, It is true, that the Latin word Fruitio comes ſome- 
thing near it; but it is very hard to find a word in French (or any other modern Language) fit to expreſs the Moraliſts 


Notion upon which theſe Diviſions are built, 
1 See e v. $. 5 following. 
3 This Di 


inction does not appear to be very neceſſary. The Liberty of Contrariety implies no more than a double Act 


of the Liberty of Contradiction. As for Example, If a Man is to chooſe; whether he ſhall read Greek or Hebrew, he con- 


ſults with himſelf, 1. Whether he ſhall read Greek or no, and reſolves in the Negative. 


Then, 2. Whether he ſhall 


read Hebrew or no, and chooſes the firſt, This Inſtance is taken out of Mr. Le Clerc's Latin Diſcourſe of Spirits, Sect. 1. 


Ch. iii. §. 1” | 


4 Thatistoſay, Altho' we can't but be ſenſible of ſuch Impreſſions as particular Objects make upon us, yet we are not 
neceſſarily carried to ſearch for them, or ayoid them; buta Man 8 by Reaſon deny himſelf the Pleaſure which the 


Apprehenſion of it may flatter us with, and, on the contrary, expoſe 


imſelf to that Grief and Uneaſineſs, from which 


he might be exempted without thoſe Conſiderations, which have induced him to undergo them. See Note 5. upon Ch. v. 


$: 13. following. 


5 See the former Chapter, Pag. 32. Note 4. and Chap. v. S. 13. following. 


We may add to theſe Quotations another Saying of the ſame Epictetus; Angng mpoauiptotas 8 yirwai, Type 


No Man is a Thief or a Tyrant of his own Will, 
peror quotes the Words of the ſame Philoſopher, 


8 trat, 


See Gataker's Notes upon Marc. Antoninus, Lib. xi. S. 36. where the Em- 
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Of the Will of Man, 


Book I. 


Actions is inevitably overthrown. So Arrian on E- by Fate. For thus Proclus (ad Timeum) divides A. 
piftetus, Lib. i. Ch. xvii. I hat can overcome an Ap-. theiſts into three Ranks and Orders; two of which 


petite ? Another Appetite. What can conquer a Deſire 


or an Averſion? Another Deſire, or another Aver ſion. 
You will ſay, He that threatens me with Death com- 
pels me. I deny it; *tis not the terrible Propoſal which 
lays the Force upon you, but tis your own Choice which 
inclines you rather to the Commiſſion of ſuch a Deed, 
than to the Defire of Death. In this Caſe therefore, 
as well as in all others, nothing compell'd you but your 
own Opinion; that is, nothing overcame your Will 
but your Will. Idem Lib. i. Ch. xxix. The Will is 
not conguerable by any Thing but by itſelf. Add. Sim- 
Nic. ad Epictet. Ch. i. p. 22. Of which wicked De- 
ſign thoſe Men are in a great meaſure guilty, who 
fanſy ſome ſtrange Kind of phyſical Predetermina- 


tion in human Deeds, by which the Motion in it- 


ſelf, and as it is a natural Being, is ſo determin'd by 
the firſt Cauſe, that it cannot be done in any other 
Manner; tho” it afterwards receive its Morality 
from the ſecond Cauſe. Nor arethey ina leſs Fault, 
who from the Divine Preſcience would derive an ab- 
ſolute Neceſſity on all our Proceedings. For tho' 
this Attribute of Go cannot be deceiv'd, yet that 
it does not take away the Indifference of the Will, 
may be eaſily underſtood, if we either clear the 
Word Preſcience from the Imperfection which it 
ſeems to imply, as do all other Terms taken from 
human Things, and applied to the Divine Nature 
(ſince in Go p there can be no Succeſſion of Time) 
or if we ſay, that the Divine Concurrence does in 
ſuch a Manner accompany ſetond Cauſes, as {till 
to leave them the Power of acting in the way ori- 
ginally aſſign'd them by their Creator, not 5 

ing them with Reference to moral Actions from 
principal into meerly inſtrumental Cauſes. Add. 
Lucian, Minoe, & Fupit. Confut. Anton. le Grand Inſt. 
Philoſoph. Cart. pt. 8. Ch. xvii, xviii. How prejudi- 
cial ſuch Notions are to a State or Kingdom, Gro- 
tius is well aware, when he obſerves, Obſerv. de 
Dozmat. Reip. Nox. That thoſe who utterly diſcard 
the Doctrine of Free-will, can hardly avoid making 
GOD the Author of all Wickedneſs z an Attempt 
which * Plato himſelf declar'd ought not to be born 
with in a Commonwealth; De Repub. Lib. ii. Toy 
xaxay AN A, de nein me airia, TAN s 


Tov Secr. Me ought to affix any other Cauſe of Evil, 


but never to refer it to GO D. To the ſame purpoſe 
Suetonius ſpeaks well when he makes Tiberins (Lib. 
Ixix.) a Contemner of all Religion, ſay, Quod omnia 
fato agi crederet, for believing the World to be guided 


Mr. BAR B. NOTES. 


r The whole Sentence of Plato, of which our Author cites only the laſt Part, is very emphatical; Go p, becauſe hr 


fection, loves and deſires it; and, on the contrary, 


he makes'thoſe who deny GOD the Care of human 
Actions and Affairs; and thoſe who attribute ach 
a Care to GOD, as impoſeth an abſolute New: 


ſity on all Events, utterly depriving Men of thy; 


Freedom and Choice. So allo Saluft the Philoſo. 
pher ſpeaks in his Book De Diis & Mundo: Ty 14. 
tribute Injuſtice, or Luſt, and Wantonneſs to the over. 
ruling Influence of Fate, is to make ourſelves good 
and the Divine Natures wicked. Again, in Plauty; 
(Aulular. iv. 10.) when one ſays, I believe this wash 


Mill of the Gods, for otherwiſe I am certain it (0411 
never have come to paſs. Another anſwers him 


merrily, Aud I, for my part, believe, tis the Mi. 


of the Gods, that I ſhould take you and hang yy 


up for a Raſcal. | 

IV. For the right Underſtanding of this Indiffe. 
rence of the Will, ſomewhat ought to be premigq 
concerning the Nature of Good in general: Noy 


tho' Good by many of the Philotophers is con- 


{der'd abſolutely, fo that every Being really exi- 
{ſtent may be pronounc'd Good; yet we without 
regarding this Signification, which we judge to 
be very uſeleſs, will only conſider Good, as it de- 
notes Reſpect to others, and as it is faid to he 
Good 10 one, or for one. According to which 
Senſe the Nature of Good ſeems to conſiſt in 
that Aptitude, by which one Thing is diſpos'd to 
benefit, preſerve, or compleat another; becauſe 
this Aptitude, depends either upon the Nature of 
the Things themſelves, or ſuch Properties as they 
have naturally, or by Virtue of human Induſtry ; and 
therefore this Good, to which we may give the 
Name of natural, is firm and uniform, and has 
no Dependance on the erroneous and various 
Opinions of Men. Bur becauſe Good does not ex- 
cite the voluntary Appetite of Man, unleſs it he 
known, at leaſt under a confus'd Notion ; and be- 
cauſe Knowledge ariſing from Senſe, gives but a 
groſs Repreſentation of the genuine Natures and 
Conſequence of Things, ſo that the Underſtand- 
ing is often clouded with Error, and diforder'd by 
the violent Noiſes of Senſe and Paſtion; hence it 
comes to pals, that many Men inveſt things falſly 
with the Name and Notion of Good, and this is 
what we call imaginary Good. And farther, every 
particular Perſon, as he underſtands a Thing to 
make for his Profit, his Preſervation, or his Per- 


what he conceives to be Evil for him, he hatesand 


is good, can't be the Cauſe of all Things, as ſome aſſert, but is only the Cauſe of ſome few Things among Men; and no Cauſe f 
many; for good Things are much fewer than evil among us, and none can be the Cauſe of good Things but God; but we muſt 
ſeek out ſome other Cauſe of Evils than him, Theſe Words are but a little before the Place where that Philoſopher delt- 
vers the Words which Grotius refers to, xaxav > air, & c. We muſt with all Zeal oppoſe them who aſſert, That G o b, who 
is * is the Cauſe of any evil: Nor muſt it be endured in any woll- governed City, that any Man whatſoever, either young or 
old, no nat ſo much as a Poet by way of Fiction, ſhould but lightly, much leſs plainly, either ſpeak, or hear any ſuch Things, 
as are neither pious, convenient, nor conſonant in themſelves to be mention d, when ſpoken. | | 


* All the Metaphyſicians. 


According to the Definition which Mr. Locke gives of Good (in his Philoſophical Eſſay upon the Human Underſiand- 
ing, Lib. ii. Ch. xx. $. 2.) every Thing is ſo called, which is proper to produce and increaſe Pleaſure in us, or to leſ- 
ſen and ſhorten any Grief; or is able to procure or preſerve us in the Poſſeſſion of any other Good, or a Freedom 
from any Evil. And, on the contrary, every Thing is accounted Evil, which is proper to produce or increaſe Grief 
in us, or leſſen any Pleaſure; or is able to cauſe any Evil to us, or deprive us of any Good, This Definition, which 
reſpects the Effect chiefly, that Things good or evil work upon our Spirits, is conſequently more natural than that of 
our Author, which refers to the Diſpoſitions and es of the Objects, as to the Effect which they Foduce, with 

ra ain, 


relation to the Conſtitution of our Nature in gene 


not diſtinctly expreſſing the Senſe of Pleaſure or 


which in 


all Languages, and in the Opinion of all Men, are comprehended under the Notion of Good and Evil. In fine, Tho' 
the Philoſophers diſtinguiſh ſometimes between agreeable and profitable, and in ſome Caſes theſe two Things may be 
oppoſed one to the other, yet tis certain that every real Good is both agreeable and profitable, as every real Evil 
is diſagreeable and diſadvantageous, if not at preſent, yet at leaſt in the Conſequents, and at the End of a certain Time, 


See Note 5. of the following Page. 6 
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avoids. But as it is not requiſite to the Nature of 
Good, and to its Power of moving the Appetite, 
that it ſhould be conſider'd preciſely as Good only 
for the Perſon deſiring, and abſtracting from the 
8 of others; eſpecially ſince upon ac- 


the Society and Conjunction of Men, 
the Good of others may redound to our Benefit 
and Uſe; ſo amongſt Mankind there is ſo fair an 
Agreement about the general Nature of Good, 
and its chief Parts and Species, that barely on the 
Score of their being divided about ſome Particu- 
lars, there's no manner of Reaſon either why we 
ſhould deny the univerſal, and unſhaken, and 


uniform Notions of Good, or why, in a State of 


natural Liberty, we ſhould make it depend on the 
bare Opinion of every private Man, in a State of 


- Government on the {ole Judgment of the ſupreme 


Magiſtrate, as the only proper Meaſures and Rules 


for its Determination. Add. D. Cumberland, De 


L. NM. iii. where he refutes Hobbes's Notions of 
Good, c. Ch. i. $. 20. As for the moral Good 
which appears in human Actions, it ſhall be diſculs'd 


by and by in its proper Place. 


From the foregoing Obſervations this manifeſt- 
ly appears to be the Nature of the Will, that it is 
always deſirous ot Good in general, and always 
averſe to Evil in general: For it implies an open 
Contradiction, not to incline towards that which 
ſeems agreeable, and to incline to that which ſeems 
diſagreeable to us. And therefore in this general 
Inclination of the Will there can be no Indiffe- 
rence admitted, as if it could (with the Appetite 
of ſimple. Approbation) ſometimes defire Good 
and ſometimes Evil. But they are the particular 
Goods and * Evils, which give room for the In- 
difference of the Wills of particular Men, who at 
different Times, and upon different Occaſions, 
are very various in their Scents and Purſuits. And 
there is this evident Reaſon why it ſhould be ſo, 
becauſe there are ſcarce any Goods or Evils which 
appear to a Man in their native Colours, and 
without ſuffering any Mixtures, but commonly 
they are blended and ſhuffled together; Good is 
adulterated with Evil, and Evil · is ſweetned with 
4 Good; to which, if we add the ſtrange Incli- 
nation which we find to ſome good Things in 
particular Perſons, and how all Men have not the 
Ability to diſtinguiſh ſolid and durable Enjoy- 


ments, from thoſe which are * only painted and 


Mr. BARB. 


as it concerns 


moral Actions. 37 
tranſitory; we ſhall ſee how there muſt needs a- 
riſe hence an infinite Variety in the Wills and In- 
clinations of Men; and how all purſue what they 
think their own good, but in different Paths, and 
by different Means. Beſides, many Men do not 
know what 'Things are good for them, and there- 
fore do not deſire them; many more prefer the 
fair Face and Semblance of Evil to real and ſubſtan- 
tial Good, and ſo reject what they ought. to de- 
fire, and deſire what they ought to reject. To 
which purpoſe Ariſtotle well obſerves, Ethic. ad 
Nicom. Lib. iii. Ch. vi. That 70 be defireable by the 
Will, femply and properly ſpeaking, which is truly 
Good, but that to be deſireablè by every particular Man 
which he imagines ſo. What Gunther writes to Li- 
gurinus may be here applied, Lib. iii. ver. 289, 


—— Tantum falſa loquendo _ 
Fallere nemo poteſt : veri ſub imagine falſum 
Influit, & furtim deceptas occupat aures. 


When Falſhood bare and undiſguis'd appears; 
It never can deceive: - but when it wears 
The Garbof Truth, it cheats the heedleſs Ears. 


Thus then in almoſt every 'Thing and every 
Action many Species of Good and Exil, both real 
and apparent, croud themſelves into our Thoughts, 
and when theſe have for ſome time variouſly agi- 
tated the Mind, and driven it one while to favour 
one, and one while another, at laſt the Will by an 
intrinſical Force determines itſelf to the embra- 
cing of one Object, and diſcarding the reſt. And an 
Action perform'd in this Manner, is call'd ſponta- 
neous or voluntary, which Ariſtotle thus defines, 
Ethic. ad Nicom. Lib. iii. Ch. iii. To £x20 tov HE 
Gy cher, & it apyh e aura, ddr Tae Ab 
2xa5a Cy dis n wextis. That is to be eſteemed ſpon- 
taneous, the Principle of which is in the Perſon acting, 
who likewiſe underſtands the Particulars in which the 
Action conſiſts. Euſtratius comments on this Place 
to this purpoſe: Both theſe Conditions are neceſſary 
to the conflituting a ſpoutancous Action, that the 
Principle be in the Actor, and that the Actor know 
the Particulars. For he that acts out of Ignorance, 
has the Principle of acting in himſelf; and he that 
knows the Particulars, may yet act by the Conpul- 


. ſion of others. And therefore neither of theſe Condi- 


tions by itſelf can make a Thing properly voluntary. 


NOTES. 


This is what is implied by that common Maxim, That all Men naturally and unmoveably deſire their 0209 Happineſs ; 
for true apo." eee conſiſts not only in the Enjoyment of all good Things, of which they are capable, but in a Free- 


dom from a 


The Quotations which are annexed by the Author a little 


Evil; the leaſt Pain being ſufficient to mar our eee Pleaſure. 


ower (viz, at the End of the Paragraph in the Engliſh 


Tranſlation, and are noted by a, b, c) are more properly to be put in here, and eſpecially the laſt of them. I ſhall 
add, upon this Occaſion, a Paſſage out of the Emperor Marc. Antoninus, lids A de 1045 &c. Is it not a cruel Thing to 
hinder Men from purſuing Things, which they believe to be uſeful and agreeable to them ? Lib. vi. F. xxvii, See Gatater's 
Notes upon the Place, where he has gathered ſeveral Sentences out of antient Writers to the ſame Purpoſe, 


3 Such are all thoſe that concern this Life. 


* Every Object (ſays this Author in his Abridgment of the Duties of a Man and Citizen, Lib. i. Ch. i. F. 11.) makes 


different Impreſſions, as it works upon Man in different Places: As for Example, Some work upon him by way of 
Eſteem, or according to the great Value he has for himſelf, Other affect the Senſes with Pleaſure; and move him by 
Self-love, which engages him upon Self-preſervation, He looks upon the firſt as honeſt and convenient; the 
ſecond, as ſuitable; and the laſt, as profitable. Every one of theſe Goods in particular draws him with more or leſs 
Violence, according as the Impreſſions, which it makes upon the Heart, are more or leſs ſtrong, See Note 3. of the 
oregoing Page. 
Me _ in his Phil. Eſſay of Human Underſtanding, Lib. ii. Ch, xxi. F. 58. ſpeaks well to this Purpoſe + The 
preſent Judgment of Good er Evil, which we make, is always right. Indeed, Things conſidered as we actually enjoy them, 
are what they ſeem to be, ſo that in this Caſe, Good apparent and real are the ſame thing; for Grief and Pleaſure being efteem- 
ed ſo as we feel them, and no more; the Good or Evil preſent is really no greater than it appears: and, by Conlequent, if 
every one of our Actions be reſpected in itſelf, without any regard to its Conſequences, we can never miſtake in our Choice of 
Good, but muſt always infallibly adhere to the better Part, Compare theſe Words with what goes before and follows, 
where that great Philoſopher clears this Matter with much Solidity and Exactneſs, v 
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38 / the Will Man, . Book], 
V. But it does not always fall out that the Mind of Coͤnſtitutions, the Will ſometimes ſeems un- 
ſhall maintain a kind of Æquilibrium, and apply it- able to hinder their Exiſtence, or their breaking 
{elf to acting or not acting, without any conſide- out into Action, yet it may provide ſo far, as to 
rable Advantage on one Side more than on the ſee they ſhall not break out into Sin. Thus, if 3 
other. But for different Reaſons, and by different Man be fo far vanquiſh'd by the warm Motionsof 
Cauſes, it frequently bends with great Violence Love, as to raiſe his Paſſion above Reſtraint, , 
one way; and ſometimes external Violence bears Power is ſtill left him of ſatisfying his Deſires in 
ſo hard upon it, as to take away its Strength, and an innocent and lawful Manner. See 1 Cor. vii. 2. 
to diſable its Powers. As the Mariner does not And thus Plato diſputes well, De leg. Lib. xii, 
always cut the Sea with an even and proſperous © That however the moſt unnatural ot Luſts had 
Gale, but ſometimes oppos d by furious Winds, © prevail'd in the Grecian State, 8 might yet 
he hardly holds the Helm, and ſometimes _ ce be ſuppreſt by the Laws, if rightly fram'd and 
violently ſhaken out of his Seat and his Command, apply d.“ By the fame Rule we muſt judge of 
he is oblig'd to commit his Veſſel to the Rage of what Horace de Arte Poet. and others have delivery 
the Tempeſt. | concerning the different Manners and Inclinationy 
Among the Things then which are forcible in of the ſeveral Ages of Lite: Thus, for Example, 
drawing the Will to one Side, are the peculiar if old Men are violently inclin'd to Covetouſneſ, 
Genius and Diſpoſitions of Men, by which many yet 'tis in their Power to ſeek Wealth without 
Perſons are render'd extreamly inclinable to ſome injuring others, and without uſurping the proper 
kind of Actions. Theſe Diſpoſitions ariſe in a Goods and Poſſeſſions of their Neighbours. Add. 
great meaſure from the Nature of the Climate and Huart. Scrutin. Ingen. Ch. v. 


of the Soil, as Lucan. Lib. viii. ver. 366. ſpeaks, VI. Another Thing that inclines the Will ye. 
; hemently to ſome particular Actions, is the frequent 


====o===Emollit gentes clementia cali, | Repetition and Cuſtom of thoſe Actions; whence 


-The Heavens ſweet Clemency it comes to pals that they are undertaken very free. 


ly. and with great Diſpatch, and that when the 
deſired Object preſents itſelf, the Mind ſeems, by: 


And Herodot. Calliop. It is the ſettled Appointment kind of Magnetiſm, to be drawn towards it *. And 
of Nature, that ſoft Soils ſhould breed ſoft Men; and theſe Inclinations being join'd with an exceeding 
that the ſame Land ſhould never be famous for the Deſire and Dexterity of acting, paſs commonly 
Excellency of the Fruits, and for the Vigour of the under the Name of Habits, which, as they are 
Lnhabitants. To which add Charron de la Sageſſe, concern'd about moral Actions, either good or e- 
Lib. i. Ch.xlii.) from the Temperature of Humours vil, are call'd either Virtues or Vices. Theres 
in Mens Bodies (occafion'd by the Food, the Age, no Reaſon why we ſhould tire ourſelves to reckon 
the Diet, the Health, the- Studies and Purſuits of up theſe according to their full Tale and Number, 
particular Perſons) from the Conformation of thoſe ſince moſt Authors, who have hitherto profeſſedly 
Organs, which the Soul employs in performing its treated of moral Philoſophy, have fanſied the 
Duties, and from the like Cayles *. Concerning main Part of their Buſineſs and of their Science 
all which it muſt be in general aſſerted, That none diſcharg'd, by explaining only the eleven Word 
of them, as they belong to the Production of a that ſtand for ſo many Virtues. It will ſuffice to 
moral Action, are of ſo great Force and Vehe- gbſerve in general, that thoſe Diſpoſitions of the 
mence, as to render it impoſſible for the Will\to Mind are Virtues, by which a Man is inclin'd to 
take the contrary Side. And tho' as to fo ctions making for the Preſervation of himſelf, 
particular Impulſes * ariſing from the Difference and of human Society; and that thoſe on the 


Softens the Tempers of the Men. 


Add. Hobbs de Homine, Ch. xiii. & Bacon De Augment. Scient. Lib. iv. Ch. i. 
b Horat. Lib. i. Epiſt, i. ver. 39, 40. : 


Nemo adeo ferus eſt, ut non miteſcere poſſit, The fierceſt Soul to Temper may be brought, 
Si modo culture patientem commodet aurem. If calm to Rules, and patient to be taught. 


It is my Opinion (ſays Socrates in Xenoph. Apomnem. i.) that whatever is good and honeſt, Men, by Exerciſe and Applica- 


tion, may attain, 
Mr. Bars. NOTES. 


* A little Care and Diligence (adds this Author elſewhere) ſeldom fails of taming, and conſiderably amending theſe 
natural Diſpoſitions. But if ſometimes it doth not perfectly ſucceed, it at leaſt prevents the Commiſſion of ſuch out- 
ward Acts as are puniſhable in the civil Judicatory, and the Difficulty which we find in conquering theſe kind of In- 
pods is —_— recompenſed by the Honour conſequent upon ſuch a Victory. The Duty of a Man and Citi 
Ti. i. Cb. i. 5. un; 

> Socrates's Words ſignify no more than this, as Charpentier has very well tranſlated them; It is my Opinion, that all 
Virtue depends upon Exerciſe and Uſe ; that is to ſay, to preſerve them, we muſt prattiſe them; and the Series of the Diſcourſe will 
not ſuffer us to doubt that this is Socrates's Meaning. So that theſe Words are nothing to the Purpoſe of our Author, who 
being deceived by the Latin Tranſlation, thought they ſignified, It is my Opinion that all Virtues may b acquired by Exerciſe. 

3 See Chap. xiii. of Tome i. of Mr. Bayle's Anſwer to the Queſtions of a Provincial, where you'll find ſome curious 
Paſſages about the Power 4 the Conſtitution. But if we reflect ſeriouſſy upon this Matter, we muſt acknowledge, 


that thoſe over whom Nature has ſuch an abſolute Command, are commonly ſuch Men as will take little or no Pains 
to conquer their Inclinations, or have taken no proper Methods to do it. Theſe depraved Inclinations are a kind 0 


natural Diſtemper, yet not altogether incurable; as Cicero very well obſerves, who alleges a notable Example to this 
Purpoſe, wiz. that of Socrates, who freely confeſſed, that he was naturally inclined to thoſe Vices which a Phyſiogno- 
miſt charged him as guilty of, but that he conquered them by the Aſſiſtance of Reaſon : Cicero's Words are, Qu 
autem naturã dicuntur iracundi, exc, Such Perſons as are ſaid to J. by Nature paſſionate, merciful, envious, or the like, are 
ſo made by ſome evil Diſpoſitions of the Mind, but are curable; as Socrates is ſaid, when Zopyrus, who profeſſed himſelf u 
know every Man's Nature by the Figure of his Face, had in a great Aſſembly loaded him with many Vices, for which he was 
laughed at by all the rt; but Socrates cleared him of any Miſtake, by ſaying that he had once ſuch Inclinations, but he hal 
maſtered them perfettly by his Reaſon, Tuſc. Quæſt. Lib. iv, Ch. xxxvii. See alſo the ſame Author concerning Fate, Chap. v. 

We may add, Or F it be abſent, it hopes for it with very great Expectation; as our Author ſpeaks in hi Abridgment 


of the Duties of a Man and Citizen, &c. Lib, i, Ch. i. $. 5, 13. 
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contrary are Vices, which addict us to Actions 


© | five of ourſelves, and of the Community 
5 3 we _ And here Mr. Hobbes muſt 


11 under Cenſure for that Aſſertion in his Book 
Hh: Ch. xiii. $. 9. where he declares, That, 
except in civil Life, there can be no common Meaſure 
found out applicable to Virtues and Vices, and that, 


Lonſequently, in a State of Nature there can be no 
> ſuch 7 eftabliſh'd, by which, as by 4 Standard, 
© hoſe Things which we call Virtues and ices may be 
: ſettled and determined. For the Definition which 
ve but now ſet down, will reach even to a natu- 
nal State: and whatever Things are enjoin'd as 
© Virtues in civil Communities, ought to agree to 
that Definition; and if any Things ſhould be or- 
F Jain'd contrary to it, they ought to be reckon'd 
abſurd and unreaſonable Commands. 


The Diverſity which appearg in the Laws of ſe- 


veral different Communities * , does not hinder, but 
that there may be ſome univerſal and uniform De- 
f nition of the Virtues. For this Diverſity either 
is concern'd about ſuch Things as are plac'd with- 
out the Sphere of natural Laws, or it ariſes from 
hence, That what is really a Precept of the Law of 
Nature, is in one Place inveſted with the farther 
Force of a civil Law, and in other Places not; or 
: laſtly, it is an Evidence, that ſome Legiſlators, in 
| framing their Edicts, were not befriended by good 
E Reaſon. Of which we ſhall have more to ſay by 
and by 


Farther, tho' Vices and ill Manners confirm'd 


by long Uſe and Habit, ſeem to paſs into a kind 
of ſecond Nature, ſo as not to be without great 
| Difficulty refiſted, as Calpurnius Flaccus ſpeaks, 
Declam. ii. hen Modeſty hath once loſt its Influ- 


ente, no Ruin, wo Horror appears deform'd 10 


| Minds bent upon Wickedneſs; and Lucian againſt 
an unlearned Man, 4 Dog that is accuſtomed to eat 
| Tripes, can hardly be brought off from it, (Add. Ba- 
| con's Eſſays, Ch. xxxvii) yet Actions proceeding 
| from them ought nevertheleſs to be reputed volun- 
| tary. And altho' Actions which precede any Ha- 


bit, and by which it is introduc'd, are undertaken 


| with a fuller Intention, and with a more urgent 
| Endeavour, than thoſe which are perform'd after 
the Habit has been contracted, when as it were 


without ſtaying for the Command of the Will, 


the other Faculties ruſh ſwiftly upon the Object: 


yet neither the Goodneſs nor Pravity of the Actions 
ſeem upon this Account to be at all diminiſh'd. 


For 'twould be a Thing of very ill Conſequence, 
if a good Action were therefore to be reckon'd 


leſs good, becauſe it has been often repeated, or if 


A Man were to be eſteem'd leſs a Sinner, becauſe 


as it concurs to moral Actions. 39 


he had frequently finn'd. Eſpecially, ſince ever 

Man is the Cauſe of his W a Habit, 
or of his acting ſo ſuddenly and expeditiouſly. 4- 
riſtotle has an Obſervation very cloſe to this pur- 
poſe in his Ethicks ro Nicom. Lib. iii. Ch. viii. 


"Our d& Ie at mextas fnvou! acl x2} ai 
eis. Tay peer yap Wmexzeur an apyis wine 
r xl ,, cio d res mT ual f 7 
Seco 0? & dps 7 nal erg I ij pe- 
og Y., womip 7 aß peo id v. aA) ors £0 
niv fv, Sri 1 Wl Sr p d Y 
Lc ο˖jMl Actions and Habits are not ſpontaneous in 


the ſame Manner; for as to our Actions we are Ma- 


ers of them from the Beginning to the End, becauſe 
we underſtand all the Circumſtances that belong to 
them. but of Habits the beginning only is properly in 


our Power, continual Additions being beyond our 


Knowledge or Prevention, juſt as it happens in the 
Increaſe of Diſtempers. But becauſe we had original- 
ly the Power of doing fo, or otherwiſe, therefore the 
Habits likewiſe are to be conſtrued as ſpontaneous, up- 
on account of the Principle whence they ſpring. On 
which Place Euſtratius thus deſcants; We have a 
Command only over the Beginnings of Habits, not 0- 
ver their Increaſe or their End. For the Progreſs 
and Improvement of them is unperceiv'd and unre- 
garded, while they riſe and advance by ſilent Degrees; 
whence it happens, that ſame Men run deeper now 


and then into Wickedneſs and Vice than they intend- 


ed *. This may be ſeen particularly in Drunkenneſs 


and Uncleanneſs, in which Men ſometimes going on 
freely and heedleſly, as if it were left to our Pleaſure 


whether we ſhould get a Habit or no, by a Continu- 
ance of bad Practice, contratt a Habit before they are 
aware. Nor is it in Vices only that the Additions 
and Augmentations are undiſcover d, but in Virtues 
likewiſe the Advances are made by ſuch ſecret Steps, 
that a Man may ſooner obſerve his own Proficiency, 


than he can know how he came by it.. 


VII. Thoſe Motions of the Mind which they 
call Paſſions or Affections, chiefly excited by the 
Appearances of Good and Evil, have likewiſe a 
great Force in driving the Will violently to ſome 
certain Actions, beſides their ill Influence on the 
Judgment, which they frequently cloud and ob- 


ſcure . How many theſe are, by what Means 


they are either rais'd or allay'd, and what Uſe 
and Service they have in Life, is moſt excellently 
ſhewn by Des Cartes and his Follower Le 


Grand ©; to whom may be added Mr. Hobbes 4. 


It is enough to our Deſign, if we only remark, 
that however violent the Affections may prove, the 
can never quite extinguiſh the Force of our Will. 


2 Pindar in his Olymp. Od. vii. ver. 55. ſays, di d guar, A troubled Mind betrays into Miſtake the wiſeſt Heads. 


b Cartes de Paſſion. S. 50. | ; 
e Le Grand. Inſt. Phil, Carteſ. p'. 7. Ch. ix. 
d Leviath. Ch. vi. o de Homine, Ch. xii. 


Mr. BARE. 


r See what I have ſaid in my Preface, F. 3. 


| 2 See Book viii, Chap. i. 


NOTES. 


The natural Conſequence of this is, that we muſt ever omit, and avoid, whatever has the leaſt Tendency in the 
World to engage us in an ill Cuſtom, See what I have ſaid in my Treatiſe of Games, Lib, ii, Ch. iii. $. 2. 
4 See the chor Abridgment of the Duties of a Man and Citizen, Lib. i, Ch, i. f. xiii, and what he ſays in the 


following Chapter, S. 13. 


But 
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.- O the Will of Man, 
But that Men of the weakeft Souls may obtain an 
abſolute Command over their * Paſſions, if they uſe a 


ſufficient Diligence in managing and direfting them, as 
Des Cartes has prov'd *. Ovid's Medea put a 
Cheat upon herſelf, when ſhe ſaid, 


| Sed trabit invitam nova Vis. | 


eſpecially ſince ſhe acknowledges, that the Judg- 


ment of Reaſon oppos'd her Paſſion. 

5 n aliudgue cupido, . 
Mens aliud ſuadet, video meliora proboque ; 
Deteriora ſeguor. - Metam. vu. 19, VC. 

The Obſervation of Grotius on Matthew v. ver. 22. 

is very applicable to our preſent Purpoſe: He con- 

ſiders three diſtinct Things in Anger, the Ia. 
or Affection, the "Oppty or Impetus, and the 
c uſxæ ſd Nes or Conſent. The IIa. 8 
ty, enabling us to be angry, being implanted in us 
by Nature.” cannot be ee, bar i. ſhould be 
rank d among thoſe indifferent N which we 
may make either a good or a bad Uſe of. But 
becauſe that Part of the Mind where the IIa dn 
or Paſſrons are ſeated, is in itſelf irrational, hence 
it comes to paſs, that without Kg”, the Judg- 
ment of Reaſon, the *Opyue} or ſudden Sallies, ex- 


® Senec. de Ira. II. iv. 


b De L. N. Ch. ii. $. 26, 27. 


Book . 


ert their Force; and unlefs theſe are diligently 
kept under, the ovſxala Seois or Conſent certain. 
ly follows, when the Power of the Soul, which 
was conſtituted for the governing and reſtraini 
of the Aﬀections, idly lets go the Reins, and per- 
mits itſelf ro be dragg'd by thoſe it ought to guide. 
This ouſzareStosi; then, or Confent, he declare; 
to be voluntary, and to be pertorm'd at the free 
Pleaſure of . But he tells us farther, that 
from diligent Attention and Exerciſe, but more 
eſpecially from the holy Spirit of God, ſufficient 
Aſſiſtance may be obtain d, even againſt theſe firſt 
Motions (which the Philoſophers compare to the 
twinkling of the Eyes) ſo as to hinder them 
— any long Continuance, or any forcible « 
way. 1 
Beſides, that Man is arm'd by Nature with 
ſome liar Inſtruments for moderating the 
Paſſions, and that he is engag'd by a ſtricter Ne. 
ceflity to reſtrain them, in as much as he incurs a 
far 3 to his Health and Life from their 
Violence and Rebellion, has been fully made out 
by Dr. Cumberland To conclude this Point, ® 
ſince ſome of the Paſſions are excited by the Ap. 
ce of Good, others by the Appearance of 
Evil, and accordingly ſpur us on toward the pro- 


| 8 | Mr. Bars. NOTES. 2 5 

1 This wholly depends upon our Endeayours timely to conquer theſe dangerous Enemies. Tis a known Speech of 
Ovid's, ned ee der. 91, 92. | f 

incipiis obſta: Sero Medicina paratur, ; 9 beginnings : Med' cine comes too late, 

Woes Cum mala per longas invaluere moras. When long Delays haye haſten'd on our Fate, 
Indeed, as Mr. Montagne ſays 8 iii, Chap. xiii.) if a Man looks cloſely into the Motions and Circumſtances of 
his Paſſions, which prevail uſually upon him, he may obſerve how they come, and abate a little of their Furiouſ- 
neſs and Courſe. They don't fall upon him all of a ſudden, and, as 1 may ſay, take him by the Throat, bur they 
threaten, as it were, and creep on him by Degrees. Seneca has ſome fine Reflections of this Nature, which J can't pals 
over without Notice (Epiſt. cxvi. at the End, and De Ira Lib. ii. Ch. xii, xiii. which deſerve alſo our Peruſal) Sci 
quare non poſſumus iſta ? Yuia nos poſſe non credimus, c. Do you know why we can't command our Paſſions ? 'Tis becauſe 
we can't believe we can, There's more int. We love our Vices heartily, and therefore we become the Defenders of them, 
and inſtead of baniſhing theni, we do all we can to excuſe them, Nature has made us able enough to reſiſt them, and to fre 
ourſelves from their Dominion, if we would make uſe of our Forces, if we would rally them, and employ them wholly in our 
own Cauſe, or at leaſt would not turn them againſt ourſelves. .Our only Hindrance is, we will not, and the. Inability that 
we plead is a vain Pretence. There is nothing. ſo hard but the Mind of Man may compaſs and accuſtom itſelf to it, by fre- 
quent and daily Meditations. There is no Paſſion ſo fierce and commanding, but Education and Care can tame. The Sul 
can govern itſelf as it pleaſes. Some have found out a Way to reſtrain Laughter altogether, others have forborn Wine, Vener), 
and all ſorts of Drinks; others have accuſtomed themſelves to long and almeſt perpetual Watching, unleſs with Slumbers for a 
ſmall Moment ; others have learned to dance upon a Rope, to carry vaſt Burdens, which have 8 to be above all human 
Abilities, and to dive very deep into the Sea, and ſtay a long time without breathing. See what ſhall be ſaid on Chap. . 
S. 13. Note 6. & Heſiod de Oper. & Dieb. ver. 290, &c. Edit. ic. 

* That is to ſay (as our 2 ſpeaks in his Apology, S. 22.) at leaſt, that they do not produce any Action that 
is puniſhable in human Judicatures. Indeed if we examine all the Laws of the World, we ſhall find none that who!* 
ly excuſe Offences committed in a violent Paſſion ; an Evidence, that all Legiflators fuppoſe, that it is in the Power 
of a Man to reſtrain his Paſſions. Ariſtotle has obſerved the ſame Thing in theſe Words, Toro; d lo, & c. To theſe Things 
agree not only what's done privately by every one, but what's done by Law-givers themſelves, who puniſh and correct all ſorts 
of Offences, except ſuch as are done through Force or Ignorance, of which they are not the Cauſe. Ethic, ad Nicom. Lib. iii. Ch, vii. 

Dict. loc. Art. v. & Cicero Tuſc. Queſt, Lib. iv. Ch. xiy. ſpeaks thus, All Diſeaſes and Diſturbances of Mind ariſe from 
the Scorn andthe Neglect of gs. a ; 

+ There is a Place in Xenophon's Cyropadia, i. e. the Book of Cyrus's Education, which contains ſome notable Reflec- 
tions to this Purpoſe: © A Mede, named Araſpes, maintains there, That Beauty has no Force naturally to incline a Man 
ce to depart from his Duty, whether he will or no; for if it were ſo (adds he) it would have the ſame Effect upon all 
Men, as Fire burns every one that comes near it. But we ſee that ſome are affected with Beauty, and ſome not; 
te one loves one Beauty, and another, another. In a word, tis a voluntary Thing, and every one loves whom he 
cc pleaſes, A Father does not fall in Love with his Daughter, nor a Brother with his Siſter: Fear and Lay reſtrain us from 


«« entertaining a Deſire of ſuch Perſons as others love. Whereas were there a Law ſtrictly forbidding Men, not to be 


« hungry, becauſe they have nothing to eat; or not to be thirſty, becauſe they have nothing to drink; nor to feel 
Cold in Winter, and Heat in Summer; no Man would obey ſuch a Law; becaufe 'tis above their Power to do it. But 
<< Cyrus objected to this Aſſertion, If it be in our Power to love or not, why can we not ceaſe to love as we pleaſe? 
How comes it to paſs that Love tyrannizes over ſo many Men, who ſacrifice all to that Paſſion, and put themſelves 
«© upon a thouſand mean Actions to pleaſe the Object loved? What is it that makes their Chains ſo ſtrong, and makes 
te them avoid all Means that may free them from their Slavery? Araſpes anſwers, They are Men of vicious and looſe 
«© Tempers, lazy Souls, and Slaves to their Appetites, who tho' they wiſh a thouſand Times that Death might deliver 
*< them from their Torments, yet they have not Courage to undertake it themſelves, tho” nothing were more ealy, 
«« if they deſired it. Men of this fort ſcruple not to thieve to ſatisfy themſelves, and as they are in the Judgment of all 
e the World puniſhable, becauſe nothing could force them to rob another, ſo we may fay, that the faireſt Counte; 
«© nance does not force a Man to love it, or ſeek that which he ought to abſtain from, So that a Man who gives himſelf 
ce up to his Luſts, without Reſerve, abſurdly accuſes Love of conſtraining them, when as indeed 'tis nothing but bis 
«© own Weakneſs, Such as ſtand —_ their own Honour and Integrity are ſubject to theſe Affections, as well as o- 
e thers, they love Money, fine Horſes, and handſome Women, but they eaſily paſs them by when they can't be at- 
«© tained without a Crime,” This is the Subſtance of Xenophon's Words, Kai 6 riwiox©®» *Azuiomy, & c. Xen. de Inſtit. Cyr. 
Lib. v. Chap. i. $. 5, 6, 7. Edit. Oxon. See alſo Chap. ii, $. vi. Pag. 19, Note 2. 
s See Seneca of Anger, Lib, ii, Ch. iii, 4. : 
1 | 


* 


curing 


ES 


ICA. TV. 


ing the one, and avoiding the other: This dif- 
== is obſervable between them ; that the for- 
mer Kind afford little or no Excuſe, if any Thing 
be done otherwiſe than it ought to be, by their 
Inſtigation; but the latter deſerve the greater De- 


gree of Favour and Pardon, according as the 


threatning Evil which excited them was more un- 
grateful to human Nature. For tis much eaſier to 
want a Good, not neceſſary to the Preſervation of 
Nature, than to admit an Evil tending to the De- 
ſtruction of our Nature: Whatever Ariſtotle a has 
afirm'd to the contrary in that Maxim of his, 


Xa dE e ffori page th I Gru, Us 


| harder to reſiſt Pleaſure than Anger. When a Man 


done an ill Action out of Obedience to an itch- 

= Luft, he is ſuppos'd for the ſake of the preſent 
' Pleaſure, voluntarily to run the Hazard of bearing 
whatſoever Evil may thence enſue; and therefore 


when he has already had the Enjoyment, which 


ought equivalent to the Evil that might ariſe 
_ * — upon any Pretence plead for the 
Mitigation of that Evil. But he that has done a- 
miſs upon the Fear of an impending Evil, has all the 
Infirmity of human Nature 2 and inter- 
ceding in his Behalf, ſince the only Cauſe of his 
Miſcarriage was his being willing to admit what 
he imagin d to be the leaſt of the Evils likely to 
befal him. But of thoſe Caſes we ſhall hereafter 
have a larger Field to conſider and determine, viz. 
in Lib. vii. Chap. iii. $.19, 21. 
. VI Lathe The, Vice * of Drunkenneſs is a 
t Inciter of the Will to ſome particular Kinds 
of Actions; and this is procur'd either by Drink, 
or by ſome other Sorts of Fumes, or by Opium, 
a Thing of fo univerſal Uſe in the Eaſtern World, 
the Effect of which is, that it diſturbs and drives 
along the Spirits of the Blood with a moſt violent 


. Ethic. Nicom. Lib. ii. Cb. ii. e Plato, Minoe. Add. Plin. Lib. xiv. Ch, xxii. 
Terror : It tears down Gates and Doors, and defies Oppoſition. And then you pay for it doubly the next Moru- 


ief and all 
£5 in your Pocket and in your Head. 


as it concurs to moral Actions. 
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Motion, and by theſe Means renders Men xs 
treamly prone to Luſt in the firſt Place; Propert. 
Lib. iv. El. . ver. 6. i 


—Potæ non ſatis unus erit. 
— — Her Sparks ſhe doubles in her Drink. 


and not much lels to Anger and Raſhneſs: Upon 
which Account Lycurgus us'd to call Wine an evil 
Potion (or a magick Draught) becauſe it chang'd 
and turn'd Mens Minds. Hygin. Fab. cxxxii. 7 2 
crat. ad Demonic. The Mind, when debauch'd with 
Liquor, is in the ſame Condition as a Chariot that 
has loft its Driver: The latter is not more fatally hur- 
ried into Danger, than the former into Sin. And for 
the fame Reaſon the Cretians receiv'd this, among 
other Laws, of their famous Minos, M3 Gum - 
Vet c s a5 nv , Not to drink with one an- 
other ſo far as to Diſorder and Exceſs. Among the 
Indians Drunkenneſs lies under the heavieſt Cen- 
ſure, being rank'd in the Number of their five moſt 
heinous Sins, which are faid to be theſe : 1. To lie 
with one's Mother, which takes in both a Mother 
in Law, and the Wife of a Maſter or Teacher. 2. 5 
Kill a Brachman. 3. To ſteal Gold. 4. To be drunk. 
5. To converſe and keep Company with Per ſons guilty of 
any of theſe Crimes e. Mahomet too, under the No- 
tionof * 2 found Means to prohibit his Peo- 
ple the Uſe of Wine, tho they were naturally 
more addicted to it than moſt other Nations . 

W holoever is voluntarily guilty of this Vice, 


ſince he knew, or at leaſt might preſume what 


Effects would follow it, can with no more Rea- 
ſon defire to be freed from the Imputation of 
Faults committed under its Guidance, than he 
can with a good Grace e of a Shower of 
Rain falling into his Houſe, when he himſelf, 


Ariſtoph. Veſp. Drunkenneſs is all Miſ* 


< Manil, Aſtron. Lib. v. 226. Ardeſcit vitio vitium, vireſque miniſtrat 
| Bacchus, & in flamma ſevas exſuſcitat iras. 


One Vice adds Fewel to another's Fire, * 


And Bacchus makes their Fury blaze the higher. 


Mr, Creech, 


Mr. Bars. NOTES. 


? Our Author _ have obſerved, that Ariſtotle contradicts himſelf, for elſewhere he thus ſpeaks, x@azsryer =, 


&c. It is harder to bear Grief, than to abſtain from Pleaſure, Lib. iii, Ch. xii. See alſo the Beginning of Chap. xv and Zib. 
vii, Ch, vii, where he maintains, that Intemperance is more voluntary and ſhameful than the Tranſports of Anger. 
Muretus endeavours to prove the Truth of the firſt of theſe contradictory Propoſitions in his poſthumous Comments, 

rinted at Ingolſtadt, 1602, but his Reaſons are very weak; and I don't obſerve that he ſpeaks any Thing about thoſe 

laces that 1 ſhall quote preſently, to reconcile them with that he was treating of. He had a good Opportunity, and 
1 doubt not but he might have prevented ſo palpable a Contradiction. All that can be ſaid for Ariſtotle is, that after 
he had advanced ſuch a Paradox, he thought it neceſſary to maintain his Propoſition, and forgetting himſelf, reaſon'd 
at length from the Light of common Senſe and Experience; for the 9 hold this as a conſtant Maxim, That 
he that yields to Pleaſure is more to blame than he that is overcome with Grief, becauſe tis eaſier to conquer the firſt than the 
lat. Ariſtotle does but repeat what his Maſter Plato aſſerted before him. A ©. Ne, & T5754, &c, Ath. Shall we 
ſay that he is worſt who is conquered by Grief, or by Pleaſure ? Cl. He ſeems to me worſe who is conquered by Pleaſure, for 
we all agree, that he who is conquered by Pleaſure is e e baffled by himſelf, but the former is vanquiſhed by grief. To 
this we may add the Authority of the Imperial Philoſopher Marcus Antoninus, Lib. ii. Ch. x, where he thus ſpeaks: 
Theophraſtus, in his Compariſon of Crimes, following the common Opinion, determines as a great Philoſopher, That thoſe 
which come from Luſt, are greater than thoſe that proceed from Anger; for thoſe that are moved by Anger ſeem to 
act againſt Reaſon, contrary to their Purpoſe, and with a ſecret Remorſe ; but they that follow their Luſts, and are 
conquered by their Pleaſure, appear more intemperate, and effeminate in their Faults, So that it is with great Rea- 
ſon and Truth, which is an Honour to Philoſophy, that he adds, The Crime that is done with Pleaſure, is greater and 
more puniſhable, than that which is committed with Sorrow and Grief, Indeed he that is angry reſembles a Man, who 
having received an Offence, is provoked by Grief to revenge himſelf, whereas the Voluptuary is moved by his own 
Paſſion to do an Injuſtice for his own Satisfaction. See further what is ſaid on Chap. vi. $. 14. Note 4. 

* This Author elſewhere joins thoſe ſort of Vices, which depriye.us of the Uſe of our Reaſon, either for a Time, 
or for the reſt of our Lifc. But, to ſpeak truly, the Effect of thoſe Vices, as well as Drunkenneſs, is not ſo much 
to incline the Will to certain Things, as entirely to deſtroy the Principle of human Actions, becauſe in that a Man 
knows not what he does. Titius Obſ. xxxvii. upon Pufendorf of the Duty of a Man and Citizen, Chap. i. $. 15. 

3 See what is related in the Univerſal Library, concerning the Inhabitants of Siam, Tom. x. p. 529. 
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out of 1 Humour, has been pulling off 


the Roof. Plautus has a merry Jeſt to this - 
poſe; M ins (ſays he) would be too cheap at the Price 
it now brings, if a drunken Man might do whatever 
he pleas d, without being call'd to an Account. 

et in indifferent Actions, which are left to e- 

Man's Pleaſure to perform or omit, Drunken- 
— is allowed this Favour, that the Effect which 
would have follow 'd any ſuch Action, had it been 
: deliberately perform'd, ſhall now be utterly in- 
valid, ſince the overtaken Perſon acted with much 
Diſadvantage. 

And thoſe Cauſes which we have hitherto 
teckon'd up, are the moſt conſiderable 18 ſuch 
as impoſe a kind of phyſical Biaſs and Tendency 
on the Will. That which morally inclines it moſt, 
or at leaſt, ought to incline it, is Obligation : And 
yet this, how great ſoever, neither takes away 
the Will's intrinſick Liberty, nor renders theAc- 

tion voluntary, tho? the Luſts and Paſſions may 
ftrive vehemently to oppoſe it. Hither may be 
referr'd that Sentence of Ariſtotle, & mo Ta A- 
xd Para wy d dpi „ Tis abſurd to call 
thoſe Things involuntary, which we ought to deſire 
and to purſue, Ethic. Nicom. £46. iii. Ch. iii. 

We ſay, Obligations ought 70 incline the Will; 
for ſuch is the perverſe Diſpoſition of human 
Minds, that frequently the very forbidding of a 
Thing, raiſes a Defire of doing, or of enjoying it 
„ as Ovid Amor. iii. 4. ſpeaks, | 


Nitimur in vetitum ſemper, cupimuſque negata. 

Duicquid ſervatur, cupimus magis; ipſaque furem 

Cura vocat.y — 8 

Juvat inconceſſa voluptas. 

Cui peccare licet, peccat minus Ipſa poteſtas 
Semina nequitie languidiora facit. 


We court the more what Men the leſs will grant; 
Warm when deny'd, and fiercer by Reſtraint. 
What's cloſely kept, improves in our Belief; 

To hoard the Gold is to invite the Thief. 
Forbidden Pleaſures have a quicker Taſte. 

They that have Freedom uſe it leaſt; and fo, 

The Power of Ill doth the Deſign o'erthrow. 

| Sir Charles Sidley. 


Which Unhappineſs, if we conſider its cloſer and 
nearer Cauſes, may be referr'd, partly to the vict- 
ous Curiofity of Mortals, who admire every 
'Thing that they are Strangers to (which Opinion 


4 Aulular * iv. x 2 20. 


Of the Will of Man, 


is ſtrongly confirm'd by the Harſhneſs of the E. 
dict, and by the Care and Trouble of Obedience) 
and partly to the Hatred and Obſtinacy which we 
bear towards the Forbidder, whence we diſdain 
that our Liberty ſhould be abridg'd by a Perſon 
who looks ſo ill in our Eſteem; whereas, on the 
contrary, it's the Nature of Love to make us wil. 
ling to comply with the Commands and Deſire; 
of the Party we affect. | 

IX. Ir 1s farther obſervable; 'That ſometime, 
upon the Approach of extraordinary Dangers, and 
ſuch. as are ſuppos'd to exceed the common 
Strength and Firmneſs of human Minds, the Will 
is ſo vehemently urg'd and preſs'd, that it give 
Conſent to ſomewhat, which had it been free from 
that Neceſſity, it would have utterly abhorrg, 
Actions of this Kind have the Name of mixt, being 


partly voluntary, and partly involuntary. Thus 


far they are to be eſteem'd voluntary, in as much 
as their Principle is in the Agent, who is acquaint. 
ed with the Nature and Circumſtances of the 
Thing he is going about: And in as much as the 
Will for the Time and Neceſſity, incling 
toward them as toward a leſſer Evil, or Toward 
one Part of an Evil, when otherwiſe a greater or 
an entire Evil muſt be mg or And this leſſer 
or partial Evil turns into a kind of Good, when 
both it and the Evil compar'd with it, cannot he 
both avoided together. Ariſtotle Ethic. ad Nicon, 
Lib. v. Cb. vii. ſays, A leſſer Evil, if it be compar 


with a greater, may be efteem'd a kind of Good. 80 


Quinctil. Inſtit. vii. Ch. iv. In comparing Evil, 
that which appears lighteſt, muſt paſs for Good. A- 
riſtot. Ethic. iii. 1. Simply and abſolutely ſpeaking, 
no Man in his Wits willingly throws away his out 
Goods, but for the Security or Preſervation of bin- 
felf and others. Such Actions then are to be account- 
ed mixt, ho they approach nearer to voluntary Ilan 
0 involuntary. | 
But the ſame Actions are likewiſe in ſome De- 
ee involuntary, becauſe the Will ſeems to be 
driven on them contrary to its Inclinations, and 
would never undertake them, if the impending 
Evil were by any other Means poflibly to be c- 
ſcap'd. For which Reaſon they have this Quali- 
ty in common with involuntary Actions, that the 
moral Effects and Conſequences attending Actions 
meerly voluntary, do in theſe, in a great Mer 
ſure, if not totally, fail *. For tho* ſometines 


a Man may have ſo ftrait an Obligation laid up- 


on him, that even upon the Threats and Appie- 


Mr. Bans. NOTES. 


Y If we will make a more curious and exact Diſtinction of the Effects of Drunkenneſs,. we muſt obſerve how a Thing 
may be imputed to a Man which is done in his Wine, according to the ſeveral Degrees of Drunkenneſs, wiz, The one 
moderate, which does not hinder a Man's acting freely, and with Deliberation ; the other ſtrips him entirely of the Ul: 
of his Reaſon. This laſt Sort, if it be alſo inyoluntary in the Original, that is to ſay, if a Man falls not into it by bis 
own Fault, brings forth Actions altogether involuntary, and conſequently furniſhes him with a ſufficient Excuſe ; but 
if Drunkenneſs be voluntary in its Principle, then we muſt diſtinguiſn Actions indifferent from Actions unlawful. 
As to the firſt, If a Man, for Example, make a Contract, that hinders the Effects of an Imputation, becauſe thoſe ſort 
of Ackibns require a particular Knowledge of what is done, and the Fault which went before them, and from which 
they derive their Original, is not ſufficient to make it of Force. See Lib. iii. Ch. vi. S. L. But it is not the ſame in 
unlawful Actions; for it a Man be in an Eſtate, from whence 'tis his Fault if he fall, becauſe he might and ought to 
hinder it, his perfect Drunkenneſs will not excuſe him from the Crimes which he has committed thro* Exceſs of 
Wine. And if he puts himſelf into that Condition on purpoſe to execute ſome ill Deſign, he deſerves a double Pur 
niſhment. Titius Obſerv. xxviii. hs | OE] 

See Montagne's Eſſay, Lib. ii. Ch. xv. p. 451, &c. Edit. Fol. at Paris, 1657. | = 

3 The Author ſpeaks nothing here of good Actions, or indifferent, but contents himſelf ro ſpeak of ill ones only, 
Mixt good Actions are accounted for nothing; and every one may ſee the Reaſon. Indifferent Actions done in the ſame 
Manner, can no more be imputed to the Agent, for tho” there is a kind of Will, it is not ſufficient to produce an 
Obligation. The Injuſtice * the Author of Violence, rendring him incapable of acquiring any Right by that Action, 


which is not fully voluntary, and conſequently laying no Obligation upon him, who never conſented, but with Re- 
ret. Tirims Obſerv. xl. See Lib. iii, Ch. vi, S. 10. | 8 | 
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CHAP. IV. 


of Death, the moſt terrible of natural 
benny he ought not to recede from it; yet 
where this does nor expreſly appears it is not eaſi- 
ly preſum'd and ſuppos'd, as being too ſharp and 
rigorous for the Condition of Humanity: And 
5 there is no ſuch ſevere Obligation impos' d, 
it would be downright Folly not to come off as 
cheaply as we can, and not to ſuffer as ſmall a 
Share of Evil as we may compound for. And 
therefore many Things, which * would have de- 
ſerv'd Reprehenſion, had they been undertaken 
without ſuch a Neceſſity, when they are done 


under the Urgency of ſo hard a Caſe, are com- 


mended by all fair and equitable Judges; other 
Things deſerve Pity rather than Revenge; others 
again are for the {ame Reaſon, either entirely, or 
for the moſt part * excus'd, and in others the 
Odium and Fault of the Action is devolv'd upon 
the Perſon 5 who reduced him to that unhappy 
Extremity *, the Man who perform'd the Deed be- 
ing declar'd innocent. Ariſtotle diſcourſes well on 
this Point ”, Ethic. ad Nicom. Lib. iii. Ch. i. For theſe 


kind of Actions, ſays he, Men are ſometimes commended, 


| when for the ſake of great and honeſt Things, they have 
8 /uftain'd ſome Indecency or Hardſhip. To ſome Things, 


tho' wwe allow no Praiſe, yet we grant a Pardon, when 
a Man has done what he ought not, upon the feat of E- 
vils exceeding human Natuf?, and not tolerable by 


| mortal Strength. Aud there are ſome Things perhaps, 


which no Man can be forc'd or compell'd to commit, but 
ought rather to endure the utmoſs Extremities, and 
Death itſelf. Add. Euſtrat. ad loc. But I queſtion 
whether it were proper (eſpecially for a Chriſtian 
Biſhop) to give this Example of a mixt Action, 


| Familiarity with another Man's Wife, though in it- 
| ſelf foul and ſinful, yet ceaſeth to be ſo, if undertaken 
on the Account of killing a Tyrant. 


X. Laſtly, ſince to make an Action voluntary, 
there is requir'd not only that the Principle of Mo- 


tion be in the Agent, or that the Agent addreſs 
| himſelf to work by the Impulſe of his own Will, 
but likewiſe that he knows what he is doing; upon 


the want of both, or of either of theſe Conditions, 
the Action is rendered involuntary, 2 Ariſtotle 


Liv. Lib, i. Ch. lviii. b De Tegib. Special. 


Mr. BAR B. 


1 See Lib. ii. Ch. vi. $ 2. following. 


as it concern moral Actions. 


* 


y 


ſpeaks, Ethic. ad Nicom. iii. 1, 2. Thoſe Things ſcent 
to be involuntary, which are done either upon Force, or 
upon Ignorance. An Action cannot be ſaid to haue 
been perform d involuntarily, out of IAnorance, unleſs it 
be follow'd with Sorrow and Repentance. Now a 
Man is 7 ſaid to be compell d, when by the 
Force of a ſtronger extrinſical Power, he is brought 
to apply his Limbs otherwiſe than he would, fo as 
to expreſs his Averſation and Diſſent by manifeſt 
Signs, and eſpecially by corporal Reſiſtance and 


Reluctancy As if (to ule Arifotle's Examples) the 


Wind, or Men ſuperior to us in Power, ſhould vio- 
lently carry us any where againſt our Conſent. Tully 
in his ſecond Book of Invention, Lib. ii. Ch. xxxil. 
N an Inſtance after this Manner: The Rhodians 

ad a Law, that whatever head Veſſel ſhould at 
any time be found in their Harbour, ir ſhouid be 
condemn'd as Prize, and expos'd publickly to Sale. 
Now the Queſtion is, Whether a Veſſel of this 
kind, being driven into their Ports by a Tempeſt, 
ought nevertheleſs to ſuffer the common Penalty ? 
"*T'was upon this Topick, that the Friends of the 
raviſh'd Lucretia * comforted her under her deep 
Affliction, by turning all the-Guilt on the vile 
Author of the Crime, telling her, That the Mind 
only properly ſinn'd, and not the Body; and that there 
could be no Fault where there was no Deliberation of 


Deſeen. 5 5 

This Reluctancy in Civil Courts ispreſum'd to 
have been us'd in ſuch Actions or Paſſions, as are 
not vulgarly thought to be willingly perform'd or 
undergone, and where all Signs of an actual Con- 
ſent are wanting; whence aroſe the Term of in- 
terpretative Reluttancy. | | 

Thus, whereas by the Zewiſh Law a Virgin is 
ſuppos'd to have ſuffer'd Raviſhment, if ſhe loft 
her Honour in the Field, without Witneſſes; yet 
Philo the Jew * denies the Favour of this Law to 
reach a Maid, who admitted a Debauch willingly, 
tho' in a Solitude: As neither can the fame Law 
hurt a Maid in the City, who in the like Danger 
either could not cry out, or cried to no Purpoſe, 
and without Relief. 


A ford Thing may be ſo either ix itſelf, and 


NOTES. 


2 As for Example, When a Woman, or Maid, gayb the Man that makes an Attempt upon her Chaſtity, See Tb. ii. 


Ch. v. S. 11. following. 


3 Such is the Caſe of a Woman, who, in a Famine, is forc'd to eat her own Child, as it happened in the Siege of 
Jeruſalem, as Joſephus tells, Lib. vii, de Bell. Jud. Ch. viii, and as it befel the ſeven Engliſhmen, of which our Author 
ſpeaks, Lib. ii. Ch. vi. S. 3. | 5 | 
5 As when a Woman, or Maid, ſlays herſelf to avoid the Loſs of her CR with which ſhe is threatned by an 
extravagant Man, who will ſatisfy his Luſts at any Rate, See Lib. ii. Ch. iv. F. 19. following, where Mr. Hertius refers us 
to what the Author ſpeaks, Lib. ii, Ch. v. $. 15. of an Husband who flew his Wife's Gallant; or his Wife, when he 
took them in the Heat of their Luſt, But this is the Effect of a furious Anger, and Deſire of Revenge, which ought eo 
be referred to S. 7. above, and not to mixt Actions, ſuch as our Author calls them. I ſay the ſame of an Example which 
Mr. Hertius gives of a Woman, that poiſoned her Husband and Son, becauſe they had killed a'Son of hers by a for- 
mer Husband, See Valer, Max. Lib. viii. Ch, i. in the End, and Al. Gell. Lib. xii. Ch. 7. 

5 See the following Chap. F. 9. Mr. Hertius makes an Application, not very proper here, out of Juſtin, of the Pho- 
ceans, who ſeeing themſelyes deprived of their Lands, Wives, and Children, went and robbed the Temple of Delphos, 
for the Hiſtorian refle&s upon it as a Thing not to be excuſed altogether; though they that committed it were leſs 
worthy of Blame, than thoſe who had brought them to this Caſe of Deſpair, For ſo he ſpeaks, The Fact of the Pho- 
ceans, though all Men abommated it upon the Account of the Sacrilege, yet the Thebans, by whom they were compelled to 
this Neceſſity, were more deteſied than they, Lib. viii. Chi, ; | 

Mr. Pufendorf might have joined with Euſtratius, another Biſhop more famous, who fell upon a looſe Thought about 
a Subject ſomething near it, but of more Difficulty, Read Mr, Bayle's Dictionary under the Head Acyndinus. See fur- 
ther concerning theſe Sort of mixt Actions, upon the Account of which ſome Evil in itſelf is committed, what is ſaid 
upon the following Chap. §. 9. Note 2. : | | 

7 See Ch. iii. F. 10. Pag. 30. aforegoing, about the beginning Note 5; | 

In fine, Sextus did not uſe an immediate Force upon Lucretia, as when a Woman defends herſelf, as much as ſhe 
can, with her Hands, Feet and Teeth, She was not forced, any otherwiſe than ſuch are, who reſolve to caſt their 

oods into the Sea for fear of ie a She reſiſted his Threatnings of Death; but when Sextus threatned to expoſe 
her Reputation to eternal Diſgrace, ſhe did what he wiſhed, and ſlew herſelf. So that this Example does not well agree 
to this Place, where he is treating af mixt Actions. See Mr. Bayle's Dictionary. 
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not in its Cauſes, or elſe both in itſelf and in its 
Cauſe. . The firſt is, When a Perſon remains in 
ſuch aState at preſent, as to be unable to repel the 
offer'd Violence, and yet was in a Fault for get- 
ting into ſuch a State. Of this Kind was the Rape 
of Dinah, Jacob's Daughter *; for the Virgin 
ought not to have wander'd among Strangers. 
The latter is, When the Perſon has, not by his 
own Fault, been brought into thoſe Streights, 


Geneſis xxxiv. 


* 


which now occaſion the Compulſion of him to an 
Fact. By the not being his own Fault, we mean 
if he has done nothing but according to the Laws 
Prudence and of his Duty. For if a Man perform 
the Office enjoin d him, or uſes his Right any o. 


ther way, and acts not raſhly or inconſideratel 


whatever Violence over-powers him, he will hays 
no Guilt imputed to him, and no Sin to anſwer 


for. 


CHAP. V. 


| of M ORAL ACTIONS in general, and of their Application to the 


1 Agent, or their Aptneſs to be imputed. 


The Cox TENS of every Section of the fiſth Chapter. 


1. Nhat a moral Action is. 
II. Its Matter. 
111. [ts Form, where we treat of a moral Cauſe. 
iv. A moral Action conſider d in itſelf is à poſi- 
live Entity. : 
v. The Cauſe or Ground why a Thing may be im- 
puted, or not. ; 
vi. Things not to be imputed to a Man, are Things 
» meceſſary. 


AVING, in Purſuance of our Deſign, 
examined and explained the Will and the 
Underſtanding, as the Principles whence 
human Actions obtain the Privilege of 


being ranked in a different Claſs from the Opera- 


tions of Brutes, the next thing which we are con- 
cern'd for, is the general Diſquiſition of moral Ac- 
tions, ſince in diſcoyering their Rectitude, or Pra- 
vity, the Science we are now engaged in is chiefly 
employ'd. Moral Actions then, are the voluntary 
Deeds of Men conſider d in common Life, as they in- 
clude the Imputation of their Conſequences and Effects. 
We call thoſe voluntary Deeds, which in ſuch a 
Manner depend on human Will as on a free Cauſe, 
that without its Determination (proceeding from 
its * internal Acts drawn forth by the previous. 
Knowledge of the Underſtanding) they would never 
have been perform'd; and which therefore, as to 
their being done or not done, muſt be referr'd to 
the Power of Man. And theſe Actions are here 
conſider'd, not as they are bare Motions produc'd 
by ſome Power according to the natural Conſtitu- 
tion of Things, but as they proceed from the Deter- 
mination of the Will; a Faculty diſpos'd to em- 
brace either Part of two contradictory Choices. For 
a voluntary Action contains ſomething material and 
ſomething formal; the firſt is nothing elle but the 


III. The Operations of our vegetable Faculties. 


vi. Things impoſſible. 

Ix. Things compel d, where meer Execution is treated of 
x. Things done through Ignorance. | 

xI. Things done, or ſeen in a Dream. 

X11. Evils to come. 


| x11T. But evil Actions, proceeding from an Habit, muſe 


certainly be imputed. | 
xIv. How other Mens Actions may be imputed to 1s, 


Motion of a Power exiſting by Nature, or its Ex- 
erciſe conſider d barely by itſelf ; the other is the 
Dependence of that Motion or Exerciſe on the 
Determination of the Will, as on a Cauſe that is 
truly free, and acts by its own Reſolution. The 
Exerciſe conſider'd ſeparately and by itſelf, is, for 
Diſtinction fake, rather ald, an Aclion of the 
Will, or of the willing Power, in a Man, than a 
voluntary Action. RG 
We may farther conſider the Action of the 
Will, either in itſelf, and ab/olutely, as it is a phy- 
ſical Motion, undertaken upon the previous In. 
junction of the Will, or elſe reflexively, as the Ef- 
fects of it may be imputed to the Actor. Now 
voluntary Actions, as they comprehend this Refle- 
xion, are, by a ſpecial Appropriation of the Word, 
calbd human Actions. And becauſe from theſe 
Actions, as they are perform'd well or ill, as they 
are agreeable or repugnant to their Rule, the 
Law, one is ſaid to be a good or an ill moral Man 
(the Inclinations of the Mind reſulting from fre- 
quency of acting, being likewiſe term'd Moral: ) 
hence it comes to pals that moral Actions ſeem only 


another Name for human. 


II. The Effence of moral Actions, * accord- 
ing to the laſt Way of conſidering them, may be 
divided into two Parts or Notions, a Material 


Mr. Bars. NOTES on . 1. 


* The Original is, Attibus Elicitis, which is better rendred, Immediate Accs, See S. 1. of the e Chapter. 


2 The Original is, Actio Voluntatis; which Expreſſion, tho” 'tis uſed in all the Editions, an 
niverſal Civil Law, yet tis a plain Miſtake of the Author, contrary both to his own Diſtinction, and the following 


his Elements of the U- 


Part of his Diſcourſe ; for he ſays poſitively, When moral Actions include in, & c. The Engliſh.Tranſlator was not aware 


of this. 


On F. 2. 


That is to ſay, As they are voluntary Actions, whoſe Effects may be imputed unto Men. 
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and a Formal. The material Part, or the Matter 
of a moral Action, is of a very wide Extent : Such 
may be firſt any 2 or Motion, whether it be 
of the locomotive Faculty; or of the ſenſitive 
Appetitez or of the external, or of the internal 
Senſes; or of the CY ſo far as con- 
cerns the Exerciſe of Apprehenſion. For the Act 


; of Judgment depends ſo much on the Quality 


which appears in the Object, that it is not capa- 


3 ble of the Direction of the Will, tho' in forming 


of that Judgment, our Free-will and our Induſtry 
2 are allow'd ſome Influence and Power. The 
Act of the Will it ſelf may likewiſe be the Matter 
of a moral Deed, if we conſider it in its natu 

Condition, or as it is preciſely taken, for an Effect 
produc'd by a phy/ical Power, as ſuch. So like- 
wiſe may be the Privation of any phy/fcal Motion, 
which a Man might have produc'd either init ſelf, 
or in its Cauſe : For a Man may render himſelf 
obnoxious to Puniſhment, as well by Omiſſions as 
by Commiſſions. As alſo the Inclinations of the 


| natural Powers toward certain Objects (acquir'd 
by the voluntary Actions that have already paſs'd) 


at leaſt ſo far as they are Spurs and Incentives to 
ating. Nor are my own Motions and Habits, 


or the Privations of either, alone the material 
Parts of my moral Actions; but the ſame Moti- 


ons and Habirs or Privations proceeding immedi- 
diately from others , provided they could or 
ought to have been directed by my Will. Thus 


| the Sparian Inamorato's were to + ſuffer for the 


Faults committed by their Minions *. Nay, 


the Operations of Brutes, of Vegetables, and of 


inanimate Things, may furniſh out the Matter of 
my moral Actions, when my Will ſhould have 


guided their Proceedings. Thus even in the Law 


of Gop, a Miſchief done by a goring Ox is im- 
puted to the Owner, in caſe he knew before- hand 
that the Beaſt was faulty this way *. Thus a 
Vine dreſſer is reſponſible, if, through his Negli- 
gence, the Vine has ſpent all its fruitful Strength 
and Vigour in ſending out numerous and unneceſ- 
fary Suckers. Thus the Damages by Fire are re- 
pairable by the Perſons who occaſion'd it; and 
Waſtes cauſed by the breaking in of the Sea, or 
of Rivers, are to be made good by him who has 
either broke down, or neglected to keep up the 
Banks. Ouiniilian © has propos'd two Declama- 
tion Lemma's much to our preſent Purpoſe. A 
Piper had play'd a Phrygian Ayre to a Man whowas 
offering Sacrifice; the Man running Mad, and throw- 


: Xlian, V. H. Lib. iii. Ch, x. | 
Lib, viii. Tit, iv. Ch, xvi. V. Exod, xxi. 29. 
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* 


ing himſelf down a Precipice, the Piper is aceus'd as 
the Perſon who had caus'd his Death. A Club of young 


Perſons, who had frequent Meetings and Entertain- 
ments, one day made an Agreement to ſup together by 


the Sea-ſide ;- one of the Society being abſent, the others 


wrote his Name upon the Stone Table which they had 
reared : The young Man's Father at his Return from 
a long Voyage, landing in this Place, and reading 
the Inſcription on the Stone, took it for his Son's 
Monument, and hang d himſelf for Grief. The Com- 
pany is hereupon impeach'd as acceſſory to his Death. 
Laſtly, the Admiſſions or Receptions of another 
Man's Deeds, as far as my Default contributed to 
their Production, may be the Matter of my own 
moral Actions. Thus a Rape is partly imputed to 
the Woman, if it appear that ſhe raſhly ventur'd 
into ſuch a Place, where ſhe might have expected 
to meet with ſuch violent Treatment. 

III. The Formality of a moral Action conſiſts 
in the /mputativeneſs of it, if we mayelo ſpeak, by 
which the Effect of a voluntary Action may be 
imputed to the Agent, or eſteem'd as ſomething 
properly belonging to him, whether he himſelf 
phyſically produc'd that Effect, or whether he 


cauſed it to be produc'd by others. And from this 


Formality of the Action, the Agent likewiſe has 
a Share in the Denomination of Morality, being 
call'd a moral Cauſe. Whence we may eaſily 
underſtand, that the Ratio Formalis of a moral 
Cauſe, in Strictneſs and Propriety of Speech, con- 
ſiſts in Imputation, conſider'd with Reference to 
the Perſon in whom it terminates ; and that there- 
fore ſuch a Cauſe can be nothing elſe but a volun- 
tary Agent, to whom the Effect is, or muſt be 
imputed, upon account of/ his being either whol- 
ly or partly the Author af it; and that therefore, 
whether it be Good or Evil, both are to be reckon'd 
as owing to him, and he is liable to give an Ac- 
count A both. Thus one Man is the moral 

Cauſe of Hurt in another Man, whether he has 
made his Head ſwell by Blows of the Fiſt, or whe- 
ther he has broke it with a Club; or whether he 
has ſet Dogs or Murderers upon him. Thus nab 
was the moral Cauſe * of Mules, he being record- 
ed in Geneſis xxxvi. v. 24. to have firſt found them 
out, or to have join'd the Mare and the Aſſes toge- 
ther for their Production. So Jacob was the moral 


Cauſe of the different Colours in Laban's Sheep, 


Chap. xxx. v. 37. And thus Ly/ius (Orat. contra 
Ayorat ) pleading againſt an Informer, upon whoſe 
Accuſations many Perſons had been executed, calls 


b Add. Lib. i. $.1,2, 3. D. Si Madrup. Lib. ix. $.5. D. ad L. Aquil, Lex. Wiſigoth. 
< Inft, Orat. Lib. i. Ch. x. and Lib. iii. Ch, vii. | 


Mr. Bars. VOTE Son g. II. 
2 If we will find the ge” eee we muſt remember what he has ſaid, Ch. ili. S. 2. 


3 Thatis, when one may 


ought to engage others to do a certain Thing, or hinder him from it, or contribute to- 


wards the begetting a certain Habit, or ae it, he is reſponſible for that which he did not properly do, and in which 


he was guilt of nothing but _ Negligence or Want o 
to the moral Effet, This re 


Acting, which is yet looked upon as a real Action in reſpect 
pects alf them who are charged with the Management of others. See S. 14. following. 


See Xlian's Various Hiſtory, Lib. iii. Ch, x. and Mr. Perizonius's Comment on it. But that Example ſeems to be ill choſen, 
ſince there are many other which are commonly to be had. It is poſſible that this 2 ſo unlike our Opinions and Cuſtoms, 


made this Author think fit to give this Inſtance. 


For they pretended, that this Love, 


o dear and conſtant, had nothing but 


what was honeſt in it, and ferved to inflame thoſe young Men who were the Objects of it with the Love of Virtue, tho' in 
Time it degenerated into an infamous Converſation, chiefly among the Greeks, See Potter's Antiquities of Greece, Theſe 
Inamorato's being then, as Ælian ſpeaks, The continual Guardians of thoſe they loved, tis no wonder that they were to an- 


{wer for their Behaviour. 


Ons. 3. 


But Moſes does not ſay in that place, That that 1dumean was the firſt that cauſed Aſſes and Horſes to couple together, 
and ſo was, morally ſpeaking, the Original of Mules; dis the Name of a People, and ſo eught to be tranſlated, 
not, He produced Mules, but, He fought againſt the Jemians, as Mr, Bochart has fully proved in his Hierozoicon, Part i. 


Lib. ii. Ch. xxi. However, had the Thing in itſelf been true, this Author might better have paſſed over this Example. 


him 


e 


46 moral Actions in general, &c. 
him the manifeſt g's of their Death. So alſo ſtice, butagainſt thoſe of Prudence and Fore-ſight : 
Ovip. HEROID. Epif. ii. 147. + and that therefore he ſhall not be reckon'd to have 
. 24 atted wickedly, but only raſhly or unadviſedly. It 
Pgyllida Demophoon leto dedit, boſpes amamem; will not be amiſs to examine more cloſely what the 
Ns neci cauſam prebuit, ipſa manuum. above - mentioned Author lays down in the ſame 
Poor Phyllis dy d, by him ſhe lov'd oppreſs d; place. Firſt, therefore, he eitabliſhes this as a Mar- 
The trueſt Miſtreſs, by the falſeſt Gueſt:  . im, M hatever is Evil in its own Nature, ſo that it can 
He was the cruel Cauſe of all her Woe; never be chang d into Good, yet may by Accident follgy 
But her own Hand perform d the fatal Blow. pon the Exerciſe, or upon the Defence of my Rigy; 
hs Mr. PoLE V. Without my incurring the Guilt of Sin; and therefore] 
IT am not oblig'd to decline the Uſe of my juſt Right in ſuch 
Caſes. Grotius likewiſe * propoſes a Rule much to 
the ſame Purpoſe, in his Third Book“, but judi. 
ciouſly tempers it with * a good Reſtriction. But 
our Author proceeds: A Sin is ſaid to follow 
Accident upon another free Act, when upon the Uſ; of 
a Thing, to which I have a Right, ſome Effect folloy; 
which 1 have otherwiſe no Right to produce. For an 
Inſtance in this Caſe may be alledg'd what Divine, 


Yet it does not always happen, that a Man who 
has barely given Occaſion to the Fact of another 
| ſhould be * reputed the moral Cauſe of that 
Fact: and therefore the Sentence pronounc'd by 
Piſo, which Seneca ſpeaks of, was extream fool- 
ith as well as cruel, when ordering a Soldier to be 
led to Execution, upon Suſpicion of whoſe Mur- 
der another Soldier had before ſuffer'd Death, he 
gave his Reaſon in theſe Words *, I order you to. be call Scandal or Offence taten; concerning which 
executed for being the Cauſe of the Condemnation of they tell us, That a Man ought not to omit an 
your Fellow Soldier. There ſeems no great Neceſſity honeſt, a pious,” or a due Act, though a wicked 
that weſhould here, with the Author of the Trea- Perſon ſhould take never ſo much Offence at it; 
tiſe De Principiis Juſti & Decori*, diſtinguiſh be- and this Rule they confirm by the Authority of 
tween a moral Cauſe by it /eif, and a moral Cauſe our Saviour. But now this very Example might 
by Accident. For a Cauſe by Accident is a Term of have taught our Author to lay aſide his Term of 
vaſt Obſcurity, and very likely to create and en- Cauſa per Accidens; fince even in that reſtraind 
courage vain B And beſides, if we cannot Senſe it would be little leſs than Impiety to cal 
rightly impute the Effect of an Action to a Man, him the Cauſe of Evil, who is the Spring and Four. 
we cannot upon any Account, call him a moral tain of all Good. We ought rather to ſay, That x 
Cauſe by Accident, tho he contributed never ſo Man who exerts a + and neceſſary Action, is by 
much to the material Part of the Action. Vet no means the Cauſe of Sin in another Man, who 
thus far we muſt plainly acknowledge, that in ſhall thence take Occaſion of offending. Thus we 
weighing and rating the Greatneſs of the Imputa- commonly fay, He who uſes his — ht, does 
tion, it 1s a very important Query, whether the no body any Wrong. But he further adds, Sin 
Action proceeded from ſuch a Perſon as the Prin- every Man has a Right of preſerving his Health, it is 
cipal, or as the Acceſſory? as likewiſe, whether lauful, for the Recovery of Health, to make uſe of ame- 
the Agent directly intended ſuch an Effect, or dicinal Potion, tho upon the taking of this Potion ſhoull 
whether it proceeded. from his Inadvertency, of follow Diſtraction (for ſome little time) or Drunken- 
any: other. concomitant Reaſon? For if the lait 
of theſe Caſes appear true, the Conſequence will both the Mother and the Fetus muſt otherwiſe infal- 
be, that the Action ſhall not be imputed to the libly periſh) and that therefore the Perſon who takes 
Perſon, as if committed againſt the Laws of Ju- the Medicine is only the Cauſe of ſuch Effects by 


n Velthuyſm, Pag. 161. d Ch. i. S. 4. and Ch. xi. 5. 9. 


Mr. BA RRB. NOTES. . 


2 He muſt (as our Author ſpeaks in his Elements of the Univerſal Civil Law, p. 3, 4.) either do, or neglect to do ſ omething that 
he was obliged to, otherwiſe another Man's Action has ſo neceſſary a Connexion with what he himſelf does or neglects, that 


it cannot otherwiſe happen. Further, we muſt conſider how far he, that gave the Occaſion, might know the Effect that 


would follow upon it, and that it is not neceſſary that he ſhould certainly know it, tis ſufficient that there was ſome Probabi- 
lity. I will der this by an Example: If I leave a Piſtol charged, or ſome other dangerous Weapon, upon a Table, ina 
Room where every body has Liberty to come, I am not ſure that a Child, or any other Perſon will come, who, not know- 
ing the Danger of the Weapon, will run the Hazard of killing or hurting humſelf, by meddling with.it out of Curioſity ; ne- 
vertheleſs, becauſe the Thing is poſſible, I might fear ſuch a Thing might happen, and I am certainly to anſwer for it. The ſame 
may be ſaid concerning the Good of which we have given Occaſion, As it can't be attributed to us, if we were the Cauſe of 
it without our 1 and had no ſuch direct Deſign, ſo on the other ſide, tis not neceſſary that we be ſure of the Suc- 
ceſs of what we undertake for another's Advantage; tis ſufficient, that we had Reaſon to believe it; for tho' the Effect was 
obtain'd, the Intention is very commendable at all times; as, on the contrary; the Neglect is not altogether excuſable, 
JE it luckily had no ill Conſequence. ; : 0 £ 
3 Seneca's Words are (De Ira, Lib. i. Ch. xvi.) Te duci jubeo, [ng cauſa damnationis commilitoni fuiſti. 
4 This Rule (according to Grotius) takes place in the juſt Defence of a Man's ſelf, which this Author explains in ano- 
cher place. And ſo it does alſo when we labour after the Recovery of what belongs to us; for if we can recover the full Va- 
lue, we have a Right to take it, nevertheleſs, upon Condition that we return the Over-plus, if any be. So alſo we may 
cannonade a Ship full of Pirates, or an Houſe full of Thieves, altho' we know there are ſome Children, Women, or other 
innocent Perſons in it, who are in Danger of being involved in the Ruin of thoſe that deſerve it, Lib. iii. Ch. i $. 4. Num. i. 
fe further adds, in the ſame place, Num. ii. That thoſe Things that a Man hath an indiſputable Right to do, are not to 
be allowed him to do in all Reſpects. Love to our Neighbour often hinders us from uſing that Right, and obliges us like- 
wiſe to avoid thoſe Things which do, or may happen, contrary to our Intention, at leaſt, if the Advantage we aim at be not 
greater than the Damage which may juſtly be feared; or it there be an equal Probability of Benefit and Damage, or the Hope 
of the Benefit be not better grounded than the Fear of Damage; but this muſt be left to every Man's Judgment and Prudence. 
But this ought only to be obſerved, That where there is a Doubt, we ought to incline to that Side, that is more favourable to 
another than to ourſelves, as the ſureſt Part. See what follows, and Ch. xi. f. 8. of the ſame Book, See alſo what has been 
ſaid above, Ch. iii. $.% | | i | Wh HE 
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Book IL. 


"A 
9 3 


g that 
, that 
ct that 
)babi- 
„ ina 
CnOW- 
4 3 ne- 
ſame 
uſe of 
e Suc- 
& was 
fable, 


ano- 
11 Va- 
e may 
other 
Tum. |, 
not to 
$ like- 
be not 
Hope 
dence. 
ble to 
s been 


ident 


* E = 
3 "IVE" 7 


gent. On which Doctrine we only obſerve, 
3 had been much plainer to have laid, that 
thoſe Effects are not to be accounted Sins in the 
Caſes here mention d. N either do all the Exam- 
ples brought by the ſdme Author to illuſtrate the 
moral Cauſe per ſe, or that which is truly and pro- 


perly ſuch, rightly hold. For a Criminal, as heſpeaks, 


whois to ſuffer, tho he go on to the Place of Execution, 
and aſcend the Ladder, cannot meerly upon this Ac- 
count be call'd the moral Cauſe of his own Death, 
becauſe if he had refus'd to go willingly, he had 
been dragg'd along by the publick Officers. And 

et there is no Reaſon why one Man who drinks 


- ? moderately, or another who waſtes his Strength 
| W hongh _ neceſſary Labours, may not be re- 


uted the moral Cauſe of their own untimely 
Deaths ; tho' the former Perſon ſins, and the latter 


| - and tho! neither, properly ſpeaking, can be 
calls ye Murtherer. But ſuch a one we ſhould 


rightly call the moral Cauſe of his own Death, who 


| is therefore condemn'd, becauſe he would not de- 
| Clare ſuch Matters as might demonſtrate his own 


| Innocency. 


IV. It muſt be farther obſerv'd, that this Inpu- 
zativeneſs which we have made the Formale of a 
moral Action, bears the Nature of à poſizzve Form, 


from which, as from the Spring and Root, all the 
Affections, Properties, and Conſequences of ſuch 


an Action reſult. And therefore a moral Action 


| may be call'd a Poſitive Being (at leaſt in the Order 
| of Morals, if not always in the Order of Naturals) 


whether the Matter of it bea phyfical Motion, or the 


Privation of a phyſical Motion. For to conſtitute 


a poſitive Being in Morality, tis ſufficient that we 
conceive ſomething in it, from which there ariſe 
true Affections of the fame Kind; fince as a Non 


Ens can have no Affections, ſo whatever has cer- 


tain and poſitive Aﬀections cannot upon any Ac- 
count be ſtil'd a meer Non Ens. 

V. Now, that a moral Action ſhould belong, or 
ſhould be imputed to any Man (in which we have 
aſſerted the ratio formalis of it to conſiſt) there can 
be no other Reaſon or Cauſe, but that the Man 
had Power and Ability to do it; or not to do it; 
to perform or omit it. And this is ſo manifeſt a 
Truth, that the moſt ignorant and unskilful Mor- 
tals, when they are accus'd of any Omiſſion, or 
of any Fact, think they cannot bring a fairer Ex- 
cuſe, than to ſay in the farſt Caſe, That they could 
not do it, and in the other, hat they could not help 
it. So that it is to be eſtabliſh'd as a prime Maxim 
in Morals, That a Man 1s accountable for thoſe Ac- 
tions, the Performance, or the Forbearance of which 
were both in his Power : Or (what comes to the 
fame thing) that every Action dirigible by a mo- 
ral Rule, which a Man is able to do, or not to do, 


may be imputed to him: And, on the contrary, 


. uy 
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that whatever neither in itſelf, nor in its Cauſe; 
was in a Man's Power and Diſpoſal, cannot be 
rightly imputed to him. Nor is it any Breach 
of this Rule, that ſometimes a Man is oblig'd to 
perform a Buſineſs, depending on Chance, and 
conſequently not in his Power. For this Caſe can 
never happen, unleſs the Man voluntarily rakes on 
himſelf ſuch an Obligation 2. Thus much there- 
fore is in the Man's Power, to bind himſelf to re- 
air a Damage, proceeding from Cauſes not capa- 
le of human Direction. Io conclude then, that 
an Action or Fact ſhould be imputed, it is ſuffici- 
ent that it was not involuntary, acccording to our 


_ Diſcourſe in the 8 Chapter, $. 10. and 


that it was ſubject to the Guidance of our Will. 
But to make an Omiſſion truly imputable, tis re- 
quiſite that there have been both Power and Op- 
2 for Performance, which Conditions of 
ower and Opportunity ſeem to conclude theſe 

four Things, F, That the Object be ready at 
hand. Secondly, That we have a commodious 
Place, where we may neither be hindred by others, 
nor ſuffer any Evil from them upon our acting. 
Thirdly, That we have a convenient Time, in 
which we are not calF'd to the Diſcharge of more 
neceſſary Duties, and which is equally ſcaſonable 
for thoſe who are to concur with us in the Ac- 
tion. And, Laſtly, That our natural Powers ad- 
miniſter ſufficient Strength for the Buſineſs. When 
any one of theſe Conditions is wanting without the 
Fault of the Man, it would be moit abſurd and 
unjuſt to lay the Omiſſion of any thing to his 
Charge. Cicero de Invent. Lib. i. Ch. xxvii. Occaſion 
or Opportunity is a Part of Time implying a Conve- 
nience of doing a thing, or not doing it. See Cartes 
of the Paſſions. Art. 144, 145, 146. 

VI. Thus much being premis'd in general, it 
will be worth our while to conſider more diſtinct- 
ly and in particular, what Things may be imputed 
to a Man, which proceed from a phyſical Neceſ- 
ſity, or from any Cauſe placed beyond the Di- 
rection of Men. And therefore tis a ſimple * 
Practice they tell us of the Kings of Mexigo, that 
at the Commencement of their Reign they us'd to 
promiſe their Subjects, that they'd take Care the 
Sun ſhould riſe and ſet at due Times; that Rain 
ſhould fall as often as there was Occaſion 3 and 


that the Land ſhould bring forth Fruit. Neither 


can it be imputed to Man, that natural Cauſes 
produce this and no other Effect, or that they 


produce it in this and no other way; as for In- 


ſtance, that the Fire warms, and not cools us. 
Yet thus indeed the Effects of natural Cauſes fur- 
niſt large Matter for Imputation, as their active 
Force is drawn out, or confirm'd by Man, ap- 
plying Actives to Paſſives, or exciting their 
internal Strength by proper Means. On which 


| Mr. BA RB. NOTES on Chap. V. x. v. 
* Culpam autem nullam eſſe, cum id, quod ab homine preſiari non potuerit, euenerit. Cicer. Tuſcul. Queſt. Lib. iii. Ch, xvi; 
dee what is ſaid Lib. v. Ch. ix. following. Sometimes alſo we muſt anſwer for an accidental Miſchance without engaging 
init, becauſe we have negletedto do a Thing which we were obliged to do, altho' the Neglect itſelf did not contribute 


at all to the — Roctdext, See Lib, iii. Ch. i. f. 6. Note 3. and Lib. v. Ch, v. F. 3. following. 
| NOTES on Chap. V. F. vr. | 


This Author ought to haye mention'd the Hiſtorian who relates this Fact. Mr. Titins (Obſerv. 47.) relates a favour- 
able Explication, which a certain Perſon (viz. Kreb's Treatiſe De Zig. e Lapid. Part, I. Claſs II. Seck. ii. $.1.) gives of this 
Promiſe, . According to him it is the Effect of great Wiſdom, and theſe Soo Kings would have Men underſtand 


no more by it than this : That a Prince by his good Laws, and by the Prudence an 


Fuſtice of his Government, can in ſome mea- 


ſure ſo order the Stars and Elements, that they 'ſhail promote the good of his Subjects. Upon this Foot their Aſſertion, as ab- 
ſurd as it may ſeem at firſt Sight, is not altogether without Ground, and proves, that even the American Princes are leſs 


barbarous than many European. 


Account 
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Account a Plenty of Fruit is imputed to the Huſ- 
bandman, - inaſmuch as his diligent Culture ob- 
tain'd it from the Earth:: Thus the Damage of 
Fire is imputed to him that kindled it; and thus 


the varied Colour of Laban's Lambs may be im- 


puted to the Subtilty of his Shepherd Jacob. A 
natural Effect may be farther imputed to a Man 
as he has mov'd the ſupream Cauſe and Director of 
all Things to determine ſuch an Effect. Thus 
the Three Tears Drought oy be imputed to Elias. 
As in fabulous Story a long Drought is ſaid to 
have ceas d on the Prayers of Æacus ©. Thus too, 
the Death of the Men who fell in the Peſtilence 5, 
might in ſome meaſure be imputed to David, tho 
not to the Degree of a Murther. | 

VII. Neither may we impute to a Man the 
Actions and the Effects of vegetative. Faculties 
which appear in his Body, as they ariſe from his 
Birth, or from other Cauſes beyond his Diſpoſal. 
Vet thus much is in a Man's Power, to ſupply 
thoſe Faculties with convenient or with unſuitable 
Objects, which may either maintain and cheriſh, 
or weaken and extinguiſh their Force; as alſo to 
diſtort and abuſe their proper Organs. Thus he 
to whom Nature has given a large, a ſound, and 
an able Body, is liable to no Imputation of Merit 
on that Score. But to correct a weak Conſtitution 
by Induſtry and Exerciſe, and to increaſe the na- 
tural Powers, gives juſt Occaſion for Commenda- 
tion; and, on the . , to break or deſtroy 
the ſame Powers by Idleneſs and Petulancy, turns 
to a juſt Shame and Reproach. 

Hence no Man can be fairly reprehended for 
a weak, or a tender, or a diminutive Body; for 
diſtorted, or for maim'd: Limbs, or for want of 
Strength, provided that none of thoſe Infirmities 
were contracted by this Default. Ariſtotle talks 
very pertinently to this purpoſe, Ethic. ad Nicom. 
Lib. iii. Ch. vii. Ou pov bY: PT * 516 xc 
&c. © Not only Faults of the Mind (ſays he) are 
Voluntary, but vioſe of the Body too in ſome 
cc Perſons, whom we therefore diſcommend. For 
& wedo not blame thoſe that are naturally deform- 


& ed, but thoſe who are grown ſo by neglect of 


« Exerciſe, and by a careleſs way of Life. And 
ce the Caſe is the ſame as to any Meanneſs or Un- 
c“ ſightlineſs ariſing from Diſtempers, or from the 
& maiming of any Part of the Body. For Men will 
cc not reproach, but rather pity his Blindneſs who 
cc had it from Nature, or from a Diſtemper, or from 
cc an honourable Wound: But he will juſtly fall 
cc under univerſal Scorn or Cenſure who has loſt his 
Eyes by Drunkenneſs, or by any other kind of 


by Kings xvii. 1. James v. 17. 


Gen. XXX. 37. 
f Philoſt. Apollon. Lib. v. Ch. x. 


e Lib. v. Ch. x. 


in general, &c. 
to the ſame Purpoſe: - doth not upbraid 1 


Therſites with his Lameneſs, his Baldneſs, or his Cry. 
back, but with his Scurrility and Impudence. Thy, 


the wiſe Poet ſilently derides thoſe who are aſhan'q. 


of Lameneſs, Blindneſs, or the like Defects; it be. 
ing his Judgment, that nothing can be Blame- wor. 
thy which 1s not vicious, and nothing vicious the 
Cauſe of which is in Fortune, not in our ſelves. 4 
thoſe who bruſh or firike Cloaths touch not the Bach 
ſo thoſe wwho cenſure others for their Imperfeftion; 9 
Birth or of Fortune, vainly and fooliſoly ſtrite the oui. 
ward Parts, but never reach the Soul, nor thoſe B),. 
miſhes which really deſerve Reprehenfion and Corrs. 
tion. Ibid. Add. Sympoſ. Lib. ii. Qu.i. Vet it wx 
not without Reaſon, that among the antient Ga 
as Strabo relates, Lib. iv. The young Men were fir | fo 
exceeding the Meaſure of their Girdle: Becauſe they 
took it for granted, that ſuch a large Paunch, at ſuch 
early Years, could proceed from nothing elſe but 
Lazineſs and Gormandizing. So ſays Nichol. Da. 
maſcen. de Mor. Gent. The Iberians uſe a Girdle if | 
certain Meaſure, and whoever ſuffers himſelf to groy 
beyond thoſe Bounds, is look'd upon as highly infamy;. 
The ſame may be ſaid of the other Faculties 
which Nature, and not our own free Pleaſure, 
has implanted in us; as that a Man has ſharp or 
heavy Parts, quick or dull Senſes, a firm or a de- 
ceitful Memory; unleſs theſe natural Abilite 
have been improv'd or impair'd by the Man him- 
ſelf. Hither muſt be referr'd that Obſeryation of 
Ariſtotle in his Ethicks *, Many Things according 1 
our Nature we do and ſuffer, which we are truly con. 
ſcious of, and yet which cannot be call d Voluntary ir 
Invooluntary : as to grow old, and to die. Theſe 
Things therefore are not proper Matter of Imputa- 
tion. Neither can the getting of wicked Children 
be imputed to Parents, provided they have not en- 
courag'd them in their Vices by ill Education, 
Whence the witty Turn of Vindex will not hold in 
ſtrict Truth, when he ſaid, That Nero's Mother wi 
juftly put to Death by ber Son, for bringing ſuch a 
Monſter into the World © 2. 
VIII. It's evident likewiſe, That thoſe Things 
cannot be imputed, which exceed our Strength, 
either as to the Hindrance or the Performance of 
them: Provided that this Inability has not been of 
our own ſinful Procurement. On which Foun- 
dation are built thoſe common Maxims, That 
Impoſſibilities are incapable of Obligation; 
That no Man can be conceiv'd to have enjoin'd 
impoſſible Duties in a Law; and that therefore 
if any ſuch Thing occur in a Statute, or a Co- 


Apollodor. Lib. iii. Ch. xi, d Sam. xxiy, 13, 17. 


Wie muſt explain the Words of our Author, who ſays only, Ad eum eſfectum determinandum, i. e. to determine that 
Effect; for it appears by the following Examples, and by the Nature of the Thing, that he tieats here not only of the Ex- 
iſtence of the Effect, but alſo of its Non-exiſtence and Diſcontinuance. | | 


- NOTES on F. vn. 


2 Plutarch's Greek is, 0 Oxoiry; dd d *Od verias, & ve, & Paruxpr, & xuproc, 2 Gxpiro pub @- A0 
xdleyshds F ai uropiray irs νννονEuhe, » rer, B75 1Vaxror ws — 3 
| b Te lud perry ie, & Aleilat T5 Tum 
ulis srl igerres, eig Tr log eur x, g ders, & Yoxis el 8 g, v9 r anbas inargluow; Oropuier, % 


O#re; *Opay®- ; 
2 a aun TYxns rywbptpor. Kedeire 


Plut. p. 35. Ed. Wech. Tom. ii, 


Sides. 


Trat — 
@- 79 un agg, Are aioypoy 10 fen 90 
@-, bras 6 dvouxias To, 1 


The Greek is, Toy yes winrige ch Mun arixrerhui, in{dy reg re- rere. 
NOTES on F. vii. 


In this laſt Caſe we may lawfully be treated in the ſame Manner as if we were in a State of acting. 


Otherwiſe, 


as ſoon as any Obligation we are under becomes in the leaſt puniſhable, or incommodious, we ſhall find a Way to 
avoid it, by putting ourſelyes on purpoſe into a Condition unable to fulfil it. ; 

* Impoſſibilium nulla obligatio eff, Digeſt. Lib. I. tit. 17. 
3 


see Lib. iii, Ch. vii. 5. 2, ec. following, 
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| or a Vill, it is either to be eſteem'd as 
NN elſe a more commodious Interpretation of 
it is to be found out *. To this Purpoſe we meet 
with a pleaſing Paſſage in Herodotus * ; he tells us, 
that when Themiſtocles defir'd a Supply of Money 
from the Inhabitants of Andros, ſupported by the 
two ſtrong Goddeſſes Perſuafion and Neceſſity, 
the Andrians oppos'd him with two ſtronger God- 
deſſes, Poverty and Impolſibility. But here it muſt 
be carefully obſerv'd, that it is one Thing to be 


phyſically, and another Thing to be morally impoſ-. 


Able. The former Impoſſibility lays an Obſtacle, 
which binds up the Will in ſuch a Manner, that 
either it cannot break out into Action, or elſe that 
it ſhall loſe all its Labours and Endeavours. But 
a moral Impoſſibility lays no Impediment ſurpaſ- 
ſing the active Power which inheres in the Will, 
but on the contrary ariſes wholly from the Will 
itſelf. And in this Manner, we ſay, tis impoſſi- 
ble that all Men ſhould conſpire together in deli- 
vering down a Lie to Poſterity, without any Pro- 
ſpect of Advantage: Or that any Man ſhould lead 
a Life of ſuch — Holineſs and Circumſpection +, 
as not to offend (at leaſt through the Precipitancy 
of his Paſſions) in ſome ſmaller Inſtance of Duty. 


E Hence the Author of the Treatiſe De Principiis 


Juſti & Decori © infers, That a Legiſlator cannot in- 
deed enjoin what is phyſically impoſſeble, but he may 
exact Obedience to Things which include a moral Im- 
poſſibility. Becauſe in this he commands nothing con- 
trary to the Liberty of the Will, fince all the Diffi- 
culty of obeying ariſes from the Will itſelf. Thus'tis 
not impoſſible for any Manto frame a Lie gratis; and 
if not for any Man, then not for the whole Multitude; 
and yet tis certain that the whole Multitude will not 
de fo. In the ſame Manner every Man has the Power 
of ſpeaking Truth, and conſequently a whole Society 
or Community; and yet tis moſt certain, that a Com- 
monwealth will never be ſo happy, as to have all its 
Members abſtain from falſe Speeches: yet this Impoſ- 


fibility does not take away the Liberty of particular 


Men, or excuſe them from ſinning. Thus too we ſay, 


2 Ovid. de Pont. Lib. i. El. 7. 


49 
that the fulfilling of the Law is impoſſible, and yet that 
that Impoſſibility does not injure the Liberty of the 
Mill. For 'tisequally impoſſible for a particular Man 
to obey Go D's Command in all Things, and for a 
Multitude to ahſtain from all manner of Lying And 

he is as able to preſerve himſelf from each particular 
Att of Sin, as the particular Citizens are to keep them- 
ſelves pure from Lies; and yet this is never likely to hap- 
pen in the Morid. Which Doctrine, as it is applied to 
Theological Points, we leave to be diſcuſs d by the 
proper Profeſſors. But if it keep within the Bounds 
of human Courts, it does not appear why this 
ſhould not rather be admitted, than that Aſſertion 
of Grotius ©, where, ſpeaking of thoſe Sins which 
ſome call Sins of daily Incurſion, he ſays, Ii may 
well be doubted whether ſuch as theſe may rightly and 
properly be called Sins, becauſe, though we are at Li- 
berty as to thedoing each Particular, yet we ſeem to 
loſe that Libefty, when we confider them in general. 
For how can theſe Failures, taken collectively, e- 
{cape the Nature of Sin, when at the ſame time 
each Particular of them is acknowledg'd to be ſin- 
ful? Tho” indeed ſuch ſmall Slips are in human 
Cognizance ſcarce look d upon as puniſhable. - 
IX. Neither can thoſe Things be imputed which 
a Man does or ſuffers upon Compulſion: For 
they will belong, in moral Eſtimation, to him who 
offers the Force, and he that receiv'd or executed 
them is look d upon only as an Object or an Inſtru- 
ment. Tis a Rule with Dionyſius Halicarnaſſæus 
* That every Thing which is involuntary deſerves Ex- 
cuſes. And Cicero argues with good Reaſon, 
when he ſays, IF we are oblig'd to pardon thoſs who 
hurt us out of Ignorance, we are not bound to thank 
thoſe who benefit us out of Neceſſity. Now Com- 
pulſion is ſuppos'd to be apply'd, not only when 
the Principle of Motion is in another Man, who 
by Force bends the Members of a Perſon, to ſome 
Action or Suffering, of which the Perſon by 
ſtruggling and reſiſting, expreſſes his Abhorrence; 
but likewiſe, when a Man, by the Peril of Death 
or of any * other extream Evil, is put upon the 


Nulla potentia vires 


Preſtandi, ne quid peccet amicus, habet. 


So far can no Degrees of Power extend, 
To purge all Frailty from a mortal Friend. 


Quinttilian. Inſt, Lib. vi. Ch. iii. We uſually reckon it inhuman to upbraid a Man with his ill Fortune; either becauſe it 


comes without his Fault, or becauſe it may be the Cenſurer's Turn to ſuffer next. 
f De Invent. Lib. i. Ch. xxx. 


« Lib. ii. Ch. xx. F. 19. » Lib, i. 


b Tyan. < Velthuyſen, p. 174. 


Mr. BAR RB. NOTES on . vur. 


4 Mr. Hertius alledges here the Encomium which Valerius Paterculus gives Scipio Æmilianus, viz, That in all his Life 
he never did ſpeak or think any Thing, but what was commendable, Lib. i. Ch. xii. | 


NOTES on F. o. | / 


* Our Author here ſpeaks of the Extremity that one is reduced to by the immediate Violence of a Perſon, who will 


| force us to ſuffer, or do ſome thing. But he ought alſo to have ſet down what a Man is conſtrained to do by other 
Circumſtances, which are not leſs preſſing, and no leſs exclude all Imputation. 


In a word, we ought to reduce to 


| this Head all the Effects of was or in general, of which we ſhall elſewhere ſee the Benefit, Lib. ii. Chap. vi. where 
the Paſſages in the Margin may refer to the Caſes of Neceſſity, which are omitted. | 

Which he may ſuffer in that very Inſtant, as this Author adds, in his Abridgment of the Duties of a Man and Ci- 
| tizen, Lib. i. Chap. i. F. 24. 8 | | | | ; 


| Execution 


— —— 


Fs 
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Execution of ſome Enormity to which he is o- mitted out of invincible Ignorance, yet tormented 
therwiſe excerdingly averſe; yet ſo that he ſhall, him ſo, as to make him tear out his own Eyes. 


not be the Author of the { ; 
ſon who. compell'd him to it. Examples of the alledges for an Inſtance of a forced Action, the do- 


former kind are, when a Man by Superiority of ing a baſe Thing, upon the Command of a Tyrant 
Strength violently thruſts another upon a third Per- who has our Parents or Children in his Hands, and 


| ſon, or ſtrikes him with a forcible Bend of the o- will fave or kill them, aceording to our Obedience 


ther Man's Hand: Or when any one commits a or Diſobedience; what he then calls ag.. ,, 
violent Rape upon a Woman that did not provoke or a ba/e Thing, * muſt be underſtood in a limiteg 
his Lewdneſs by her own Fault. Her Body in- Senſe, fo as not to reach thoſe more odious Villa. 


deed, in this Caſe ſuffers Diſhonour, but the Ble- nies we are now ſpeaking of. 
miſh doth not reach her Soul. The Body is ain d, X. Ignorance likewiſe takes off all Imputation 
but the Mind is pure, ſays Lucretla in Livy, Lib. i. fo far as it renders the Action involuntary hn 
Ch. 58. See Hen. Stephens's elegant Diſcourſe on Point may be illuſtrated from ſeveral Paſſages of A. 
that Story in his Apolog. 5 4 1 wa But viſtotle's Morals; Magn. Moral: Li. i. Ch, XXX1y 
2 Nymph will not have the Benefit of this Inter- "PRE - EE mts. 
ante when with a faint Reſiſtance ſhe lets her 1 x 1 5 1 1 eg Sai mh 
& Eο % @EXT ia XC. Whenſoever (lays 


8 ee, lis e. An Tnftanceofthe liter Com? © be) Ignorance has been the Occaſion of doi 
| CG * a Thing, that Thing is not done willingly, and 


Mee and 10 kill « Manwbem be knows * conſequently cannor be injurious. Bur when: 
1 | Man is himſelf the Cauſe of his own I gnorance, 


innocent, under Pain of being immediately kill d 4 and out of that Ignorance commits a Deed, he 


himſelf upon Refual: For he 2 no — * plainly offers an Injury, and may in Juſticeb 
f , 7 1 1 1 © AC» 
under an Imputation in this Caſe, ſince nothing is 4 countable for the n This is the Caſe or 


— nr Pu — en 1 _ © drunken Men, who if they commit any Diſor- 
2 —— 8 be refus'd upon the Hazard of = der under that Condition, without Diſpute do a 
rr, Ignorance. For we 
ay himſelt, he could not by that ME ; | 5 
other innocent Party. Vet it muſt be confeſs d, that nga 5 tel Wang: A Fine % bg tipple 
the bare Execution of ſome Acts is ſo very foul and ee te r * 


cc 
cc 
deteſtable, that it is a generous Bravery for a Man 1 | | | 
eech -O- The ſame Rule will hold in all other Inſtances of 
perations, tho' if committed, the Fault of them 0 Ignorance, the Cauſe of which is in the Agent; 
would not light on himſelf, but on others. To _. oO ew SEED wa 58 6 = 2 
9 el 5 Ole Fleas, is nevertheleis properly unjuſt, 
which Caſe the Paſſage of Ariſtotle relates, above- . But thoſe Pe N 8 b. g "> 
cc 
ce 


cited: An Inſtance of it may be, Suppoſe a Man | | 
ſhould be commanded to commit a Rape on his © 4ſt, who offend out of eee not of their 
+ Ignorance is to be 


own Mother, which Fact, in Oedipus, tho' com- 


Xenophon. Cyropzd.\Lib. iii. I take all rhoſe Things which Men commit thro' Miftakey to be done againſt their Incling. 
tion and Deſign. Euripid. Hippol. Coronat. ver. 1334. Your Ignorance and Error cleanſe the Deed from ſinful Stain.—— 


Mr Bars. NOTES. 


Our Author then believes, that this laſt ſort of Compulſion, as well as the firſt, excludes all Sorts of Imputation. 
He explains himſelf better upon this Head, in his Abridgment of the Duties of a Man and Citizen, Lib. i. Ch, i, F. 24, 
where he maintains, That we can have no more Ground to impute the Actions committed in the like Circumſtances, 
than to the Spear, or Ax, that is uſed to kill an Enemy with; At leaſt, ſays he, whoever is reduced to that Neceſſity, is 
not under any Obligation to ſacrifice himſelf for the Perſon to whom he ſees himſelf conſirain d, upon Peril of 205 to do ſome 
great Miſchief. I own that this Sort of Compulſion much leſſens a Sin, but yet it doth not ſeem to me (as Mr, Titius 
remarks, Obſerv. xl. and xlviii.) to free it from all Imputation at the Judgment-Seat of Go p. For indeed the Inſtance 
of the Spear and Ax is not well apply'd, for they are Inſtruments purely paſſive; whereas a Perſon forced by the 
Threatnings of ſome great Evil, without any phyſical and irreſiſtible Violence, acts with a kind of Will, and conſents 
in ſome Manner to the Action, viſibly evil, which he performs. So that tho* before a civil Judicature he ought not ri 
gorouſly to be puniſhed for the like Action, he can't attempt it without Hurt to his on Conſcience, Here alſo we may 
apply thoſe Principles which we ſhall lay down, Lib. ii. Ch. vi. $. 2, 3, following, for in the 2 which our Au- 
thor there alledges, of an Officer, who was commanded, under Pain of being ut to Death himſelf, to put a Perſon 
to Death, for a Crime of which he knew him innocent, the Evil he does to ſuch an one, is as great as if he would 
warrant it himſelf, otherwiſe this Execution were an uncertain Means, becauſe it depends entirely on him who laid 
the Obligation on him. And who is there that can aſſure himſelf, that the Perſon who forces a Man to do ſuch 
Things, hall have a greater Reſpect for him that executes his Orders, than for him againſt whom he has uſed this Force? 
This laſt Reaſon has yet a great Strength, as any one may ſee, when a Son is forced to lie with his Mother: An Action 
which our Author ſeems to take ſome Pains to excuſe, when he is treating of the Caſe of Compulſion. See what is ſaid 
upon Lb. ii. Ch. vi. 5. 2. and upon Lib, viii. Ch. i. $. 6. Note 4. and Mr. Thomaſius's Divine Civil Law, Lib. ii. Ch. ii. $, 149, 
and 161, c. as alſo Wherner's Elements of the Law of Nature and Nations, Ch. ii. S. 9, 10. 8 
1 The Author refers tö theſe Words of Horace, Lib. i. Od. ix. Pignuſque direptum Lacertis, aut Digito male pertinaci. 


See alſo to the ſame Purpoſe, Lib. ii. Od. xii, | 
Do v Aut facili Sevitia negat, 
8 | 1 Que poſcente magis gaudeat eripi. > * | | 
Mr. Pufendorf unwarily followeth-a bad Latin Tranſlator, who has rendred theſe Words ill, though plain enough in 
themſelves. They that do it, ſhall eſcape, and they that will not do it, ſhall periſh, as if the Greek had been, ali, 
whereas it is, p-, He that does it. The Engliſh Tranſlator has amended this Fault. 
gut why muſt this Caſe be excepted, if our Author's Princi les be ſound ? Or what Rule doth he give us to diſtinguiſh 
theſe ſorts of Things, where Force excludes not Imputation ? The Truth is, we muſt either excuſe every Act of Compulſion, 
how infamous ſoever it be in itſelf, or account every Thing vicious, which we cannot do innocently of ourſelves, and 
in our own Name, let the Threatnings of him that would conſtrain us, be never ſo terrible. See Note 3, of this Para- 
of our Author, and the ſmall Connexion there is between his Notions in this Matter, ſhew that he 
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when the Points Were eaſy, PRE 205 3 
have been known. The Caſe is the 2 20 
ure ignorant by their own Neglect, they . Maß 


« eſteem'd Natural; as when little Children ftrike 
« their Parents, their natural Ignorance, which is 
«rhe Cauſe of the Fact, hinders it from being 
« ſtild Unjuft ; the Ignorance not at all depending 
cc on their own Power. 80 alſo Seneca Pheniſ. 
wel Thebaid. ver. 249. DIS 
Aliquis intra viſcera 
Materna letum precocis fati tulit 3 
Sed nunquid & peccavit ? 


An Infant with untimely Fate, 
Dies in the Womb before the Gift of Light; 
And has it therefore ſinn'd? 


But this muſt be extended no farther than human 
Conſideration. | | 
But in reference to Infants, it is farther obſerva- 
ble, that we chide and beat them for ſome Acti- 
ons, not becauſe in human Judgment they be 
ſtrictly Crimes, but meerly for the ſake of Amend- 
ment, that they may not prove troubleſome to 
others by ſuch Tricks, or may not get an ill Ha- 
bit when they are little, and ſo keep it when they 
are grown up. And the ſame muſt be ſaid of de- 
lirious Perſons, provided their Diſeaſe was not oc- 


| caſioned by their own Fault. For the Blows given 


to one in this Condition, have no more the pro- 
per Nature of a Puniſhment anſwering to a Fault, 
than thoſe we give to a kicking Horſe, to break 
him of that Cuſtom. Vid. Anth. Maithe. de Crimin. 


8 Proleg. Cb. ii. $. 5, 6, 7; 8. 


But he who is the Cauſe of his owt Ignorance, 
indred him- 
ſelf from the Knowledge of thoſe things, which 
he might, and ſhould have known, is in the fame 


| Caſe as if he had offended upon Knowledge and 


Deliberation. Ariſtot. Magn. Moral. Lib. i. Cb. ix. 
Ie then blame diſeas'd, or deformd Perſons, when 
we judge them to have been the Authors of their own 


| Diſtemper or Disfiguremnent z becauſe it was in their 
| Power to have kept ſound and perfect. 


And more fully, Ethic. Lib. ui. Cbᷣ. vil. Legiſ- 


| zops correct and puniſh thoſe who commit Evil, pro- 


bided they did it neither upon Violence and Compulſion : 
nor out of ſuch Ignorance as they did not themſelves 
occaſion. For otherwiſe, Ignorance it ſelf is puniſhable, 
when contracted by the Perſon's own Fault. Hence 


there is @ * double Puniſhment ordain d againſt Drun- 


kards, becauſe the Spring of that Vice is in a Man's 
ſelf, he having the Power of avoiding it; and there- 
fore what he doth through Ignorance in that Condition, 
is nevertheleſs to be charged upon him. In like manner 
they puniſh thoſe who plead Ignorance of the Laws, 


2 Theſe are properly the cuupripucile of Ariſtotle; | 


ratio 


ters of their own Powers, and capable of Biligenc 
and Application. Ignorance of Valeri, 2 
which we were oblig'd to know, does not take 
off Imputation; but only Ignorance of Particu | 
and of what concerns the preſent Fa&. Ariſtot. 

Ethic. Lib. iii. Ch. ii. He that is ignorant of his 
Daty or Imereſt, ought not to be ſaid to act againſt 


Bis Will; for Ignorance upon Choice doth not produce 


an involuntary, but a wicked Action. An Ignorance 
of Univerſals renders Men liable to Reprehenjion ; 
but an Tenorance of Particulars, or of the Circum- 
ſtances of the Action, deſerves Pity and Pardon, in 
as much as the Perſon thus offending doth truly pro- 
ceed involuntarily. An Example of this Ignorance 
is thus given by Tully, de Invent. Lib. ii. Ch. xxxi. 
TThere.wwas d Law in ſome certain Place, forbidding 
to ſacrifice a Calf to Diana; now a Company of 
Mariners being in Diſtreſs at Sea, made a Vow that 
if they gain'd the Port which was now in fight, 
they'd offer a Calf to the Deity who preſided there. 
It happen d that in that very Port there ſtood a Tem- 
ple of Diana, fo whom no Calf was to be offer'd by 
the Laus; but the Mariners not being acquainted 
with theſe Laws, fer d the Calf which they pro- 
mis d and upon this Fact they are accus di. | 
If an Action be done without any malicious 
and not with Ignorance voluntarily con- 
tracted, but ſuch only as crept in by Inconſidera- 
tion and Inadvertency *, the Imputation is not al- 
taken away, yet it is conſiderably dimi- 
niſhed. And thus far only may we allow the Say- 
ing of Quinctilian, Inſt. Lib. i. Ch. vi. Even an 
Error is commendable in thoſe who follow great and 
noble Guides. Vide Ariftot. Ethic. Lib. v. Ch. x. 
Hither we may refer the Caſe propos'd by Ariſto- 
ie, of a Woman that gave a Love - potion to her 
Gallant, of which he died. Now the Athenian 
Judges abſolved the Woman from this Indictment, 
becauſe ſhe did the Fact undefignedly ; and onl 
miſs d the Effect of her Potion, and procur'd his 
Death inſtead of his Love, which was her only Aim. 
But to make this Sentence equitable, it muſt have 
been ſuppos'd as a Principle, that the Woman ne- 
ver ſo much as thought the Potion ſhe adminiſtred 
was wa way hurtful. For otherwiſe it were more 
to proceed according to © the Law of the 
Roman Lawyers. Add. Anth. Matth. de Crimin. 
ad 1.48. D. tit. 1. Cb. v. F. G. | 
XI. Farther, Since the Images form'd by the 
Fancy in Sleep are not in our Power, nothing can 
be imputed to us which we ſeem to do ina Dream, 


d Magn. Moral. Lib. i. Ch. xvii, 


Mr. Bars. NOTES ons. x. 8 


4 The one for being drunk, and the other for having done wickedly in their Drunkenneſs, for hetreats not of all Sorts 


Titius Obſerv. xly, See Chap. vii. $. 16. following. 


of Drunkenneſs, but only of ſuch as do ſome Injury in their Wine. Ariſtotle alludes to a Lay of Pittacus, of which 


| he ſpeaks, Polit. Lib, ii. Chap. xii, Our Author quotes it, Lib. viii, Chap. iii, f. 21. Where we ſhall ſee upon what it is 


grounded, 

s Apud quoſdam lex erat, ne quis Diane vitulum immolaret. Naute quidam, cum adver 2 in alto jabtar 
voverunt, 7 portu.-potiti N ſe vitulum immolaturos. Caſu erat in eo * fanum 1 r 
6 The Roman Law is this, That when one gjves a Potion to cauſe a Miſcarriage, or to cauſe Love, although the Pa 
who gives it has no Deſign to do Evil, nevertheleſs by reaſon of its Conſequences; he ſhould be condemned, beſides ſome 
Part of his Goods Confiſcated, either to the Quarries, if he were of a mean Condition, or to Baniſhment into ſome 
Iſle, if he were of a good Family. But if the Man or Woman; who had taken the Potion, died of it, he was con- 
demned to Death without Mercy, Digeſt, Lib. xlviii, Tit, xix. de Penis Leg. xxxviii, $. 5, In fine, that __ may have a 


| Juſt Idea of inyincible Ignorance, as to Imputation, let that be remembred which we have obſerved Cha. iii. $. 10 
| Note2, For Ignorance urely concomitant, in not 


e Manner we have explained it, be it vincible, or invincible, doth not 


hinder Imputation, and to know whether it be invincible or no, we mult judge according to common 


'H2 


only 


Y 


—— — w» | 


only as far as by thinking on ſuch things? in the 
7 — with Delight,” we have fix'd the Ideas 
deeply in our Minds*. Hence the Man whom 
Tacitus * ſpeaks of, and reports to have ſeen the 
Emperor Claudius in his Sleep, cover'd with a 
Crown made of Ears of Corn, was not guilty of 
any Crime. And the Fiſherman in T heocritus.© 

. Entertain'd a very vain Scruple, when he appear'd 
concern'd for an Oath he had made in his Sleep, 
never to venture out again to Sea. Neither 
was Julius Ceſar. guilty of Inceſt, upon account 

of bis ſtrange Dream, recorded by Szezon.*, Yet 
Byblis was not altogether innocent, when, as Ovid 
tells the Story, Me is 469. 7 | 


Sepe videt, &C. 


In Sleep ſhe oft does the lov'd Shadow ſeem 
To gralp, and joys, yet bluſhes in her Dream. 


Nor is Plutarch © much out of the way, when he 
maintains, that a fair Argument may be drawn 
from a Man's Dreams, as to the Temper and Com- 
poſure of his Mind: and therefore *twas a good 
Saying of Epicurus, That @ wiſe Man will be like 
himſelf, even in his Sleep. Diog. Laert. Lib. x. Some 
apply to this Purpoſe Pſal. xvii. 3. Vid. Claudian 
ref. ad Lib. iii. de Raptu Proſerp. Theoer 


_ 
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AI Loa xvuwy d pros llc leu. N 
The hun y Dog preſages in his Dream 5 | 
A mighty $ooil 2 {56 when 32 80 
XII. Laſtly, It is . Reaſon, that the In- 
putarion of any future Crime ſhould be as it were 
855 Nonn. Dion) /. Tb. ir. 5 


— 


* an 


Of -moral Actions in general, &c. Book]. 


it Jayll. 22. 


. 
” » 


antedated, or that it ſhould affect us backwards 
unleſs, perhaps, the future Crime ſhould dependon 
ſome * paſt or preſent Act of ours, as a neceſ} 
Effect ae Cauſe: For it is a common thin 
to impute the Effect to him to whom the Ca 0 
properly belong d. Indeed it is not at all abſurd 
that by Imputation of Favour a future Deed ſhal 
any ſome good Thing to the Agent, or ;, 
ome Body elſe, long before it is perform'd. Por 
ſince any Man may (if he pleaſes) do a Kindnek 
gratis, it is certainly in the Power of a Benefactor 
who knows what will afterward happen, to con. 
fer a preſent Favour under ſome Term and Con. 
dition hereupon to be fulfilled, But ſince ill Ac. 
tions cannot be imputed, but by way of Debt or 
Guilt, it would be the higheſt Abſurdity, to rec. 
kon ſo far backwards, as to lay Imputation on per 
ſons who neither had any Knowledge of Futu. 
rity, nor any Obligation or Power to hinder the 
Thing from being done; nor, laſtly, any Con. 
E vi A of Action with the Author of the 
e Sg 
XIII. Beyond theſe Exceptions no Human A&;. 
on ought. to be reckon'd involuntary or incapable 
of Imputation, tho? to undertake it be never ſo 
contrary to right Reaſon, or tho' any Diſorder of 
Mind violently hurry us into the Commiſſion, 
Indeed Plato lays it down for a Rule, That (“ in 
<« thoſe Injuries which. tis impoſlible to repair, ny 
& Man is voluntarily injurious, becauſe no Man i; 
< willing to admit the greateſt of Evils into ay 
& of his Concerns, and much leſs into thoſe Thing 
« which are moſt dear to him, and moſt excellent 
c in themſelves ; ſuch as is his Soul i.” To the 
fame Purpoſe Ariſtippus ſays in Diogenes Laertiu, 
That all Miſtakes (by which he means all ſmaller 
Offences) © deſerve Pardon, becauſe no Perſon is 


© miſtaken willingly, bur as he is compell'd by 


e ee 
Eę yer ere THAI Ti c veils wu. Foxes. 


- Fancy's idle Play 


Mimicks by Night the Labours of the Day. 


b Ann. 11. Ch. iv. See Ammian. Marcellin. Lib. xv. Ch. ii. © 1dyll. 22. a Ses Evagrius's Oath made in a Dream, in Sozomen, 
#191. Ecel. Lib. vi. Ch. xxx, © Cef, Ch, vii. Nam viſus erat per quietem matri ſtuprum intuliſſe. f De Profet?, Virtut. 


Sent. Cicero de Invent, Lib. i. A Remote Argument is 


ſuch as depends on a Cauſe and Principle too far diftant. For 


Inflance, If P. Scipio had not married his Daughter to Tiberius Gracchas, by whom ſhe brought forth the young Gracchi, 
the Seditions had been prevented which thoſe Brothers rais'd in the State: And therefore all thoſe Diſturbances are chargeabli 
on P. Scipio. b De Leg, Lib. v. i Vid. Timeum, P. 1085. & Marſil. Ficin. Prefat. ad Plato, Lib. ix. de LL, & Apulti 


di Philoſophia. - 


Mr. Bars. NO TES on $. Xl. | 


See what Mr. Bayle ſays, concerning ſuch as have dreamed that they were preſent at the Meetings of Magicians 
and Sorcerers, in his Anſwer to the Queſt, of a Provinc. Tom. 1. P. 304, 305. 5 

* Some of theſe Quotations of our Author are not much to the Purpoſe. He puts the Third Book of Claudian di 

. Proſerp. for the Second, and one Work for another; for his Quotation is taken out of his Preface to his Poem in 


VI. Conſul. Honori.. Omnia que 1 8 
Sc. and Ciceros Somn. Scip. Ch. i. Here he ought to have 


have beaten, wounded, and killed others, while they were in that State. The Canon L 


vol vuntur vota diurno, Pectore ſopito reddit amica quies, See Lucretius Lib. iv, ver. 959, 


in the Clementines pro- 


ſpoken of the Actions of ſuch — in their Sleep, who 


unds ſuch a Suppoſition, and determines, that their Actions are involuntary, and conſequently not * 9-209 8 


. aut infans, ſeu dormiens hominem mutilet, vel occidat, nullam ex hoc irregularitatem incurrit, Leg. 


& caſ. Lib, v. Tit. 4. But Mr. Hertius adds, with Reaſon ( 
$. 4.) That if a Perſon that walks in his Sleep, being a 


e Homicid. vol. 
in his Treatiſe De paræm. Jur. Germanic, Lib. iii. Paræm. 1. 
vertiſed of what he does in his Sleep, does not ſecure his 


Arms, and take other neceſſary Precautions to hinder him from doing any Miſchief whatſoever, he is not excuſable. 


| See Tiraquel. de Pon, temper. Cauſ. 5, Mr. Thomaſius has 


publiſhed a Treatiſe of the Laws about Sleep and Dreams, 


' which is the XI. of his Diſputations held at Zejipſik, and are collected into one Volume, Printed 1695. 


NOTE 


& on F. XII. | 


1 "Tis in the 8 Preſent or Future, which is a plain Miſtake; and ought to be corrected thus, Preſent or Paſt, 
Crime 


for that a future 


be imputed by way of Retroſpe&ion, upon the account of ſome Action, which it is neceſſa- 


rily conſequent — that Action muſt neceſſarily be produced. This is ſo true, that the Author himſelf, in his l- 


ments of Univerſa 


Civil Law, P. 368, from whence theſe Words are copied, expreſſes himſelf exactly ſo, Neither 


the Engliſh Tranſlator nor Mr. Herts were aware of this Miſtake, which quite ſpoils the Senſe. ; 
© Remotum eſt, quod ultra quam” ſatis eſt, petitur, hoc modo: Quod ſi non P. Scipio Corneliam filiam Tiberio Graccho 
collocaſſet, atque ex ei duos Gracchos * hy 1 nate non efſent ; quare hoc incommodum Scipioni aſcribendum 


de Inyent, Lib, i, Ch. xlix. See a 


videtur. Cicero 
8 3 


o the Thought of Vindex above, 5. 7. 


ce (ome 


zomen, 
Virtut. 
. For 
racchi, 
argeable 
Apule, 


gicians 


dian di 
oem in 
er. 959, 
„ who 
25 pro- 
le di 
id. vol. 
m. 1, 
ure his 
uſable. 
reams, 


y Paſt, 
eceſſa- 
is Ele- 
(either 


zraccho 
endum 


ſome 


(cc porter: And that otherwiſe there would be no © Life, or by his Di 


Cb. vi. 4 Vid Euſtrat. ad loc. 


"= 


cn V. Of moral Actions in generab & 6g 


& tbation of Mind.” And the Empe · Fault doth not render an Action involuntary,” {6 
55 _— frequently advanceth the like Doc- neither can an ill Habit, or a Mind rrp by 
trine e. But Ariſtotle hath in many Places refuted Frequency of ſinning'*. © If (fays he) a Man, 
this Opinion. As when > herecites the following © not out of Ignorance, does Things which 
Argument of Socrates *, deſign'd to prove, that © may denominate him unjuſt, he is voluntari- 
r dat not in our Power whether We would be good or © ly, unjuſt; but he cannot, at his Will and 
had: © Becauſe, Sippoſing we ſhould ask any one, © Pleafure,, turn from unjuſt to juſt again (but 
cc whether he had rather be juſtor unjuſt, no Man this we are to underſtand 5 , either in a compound 
«would chooſe Injuſtice; whence it ſhould ap- Senſe, 1. e. that he cannot be juſt and unjuſt at 
tc year, that if ſome Men are wicked, they are not the ſame Time; or elſe in this Meaning, that the 
« wicked of their own Accord, and conſequently bare Will cannot preſently aboliſh a confirm'd 
cc none are of their own Accord good. In Con- Diſtemper of the Mind; tho? by long and earneſt 
futation of which Ariſtotle hath us d theſe Reaſons; Endeavour it may be overcome) “ no more than 


( That it would be abſurd for a Lawgiver to © a ſick Man can be ſound again when he plea- 


« enjoin good Actions, and to forbid and to pu- * ſeth, rho? his Sickneſs, perhaps, was voluntary, 
« niſh Evil, unleſs both were g nyuiv, in our &« occaſion'd either 0 his intemperate Way of 

obedience to the Orders of 
« manner of Cauſe why Virtue ſhould meet with © his Phyſician: Such a Perſon at firſt had it in- 
« Praiſe, or Vice with Diſgrace and Reproach. & deed in his Power not to be ſick; but when he 


In another Work © he handles the Point more at © hath once neglected his Health, it is not in his 
| large, and with 


good Reaſon * rejects that com- © Power to reſtore it: In the ſame Manner, as 


mon Argument of the S7ozcks, All deſire and fol- © one, who hath thrown a Stone out of his Hand, 
low what appears good to them; but now no May is cannot recover it again, though at firſt he had 


Maſter of his own Fancy, but the Ends he purſues “ the Power of throwing or not throwing it. 


ar to him juſt, according as he is inclin'd and 1 Thus the unjuſt and the intemperate, at firſt 
40 For in ſpight of this Objection, the Un- © might have heen otherwiſe, and therefore were 


| diſpos'd. 


derſtanding of what is juſt, and what unjuſt, muſt © voluntarily ſuch, but being once under thoſe 


| be acknowledg'd both to be in the Power of Man, © Conditions, they are not at Liberty to be withs 


and to be attainable without much Difficulty or © out them; that is, before they have reform'd 


Labour 4. In the ſame Place Ariſtotle well ob- © and corrected themſelves 6 ”. 
ſeryes, that is Ignorance contracted” by our own It may not be amiſs to caſt an Eye upon what 


138 8 | | | the 
* Lib. iv. $. 3. Lib. vii. S. 22, 62. Lib. viii. $. 14. Tib. xi. S. 1. Þ» Magn, Moral. Zib. i. Ch. ix. * Ethics Lib. iil. 


| 5 Mr. Bans. NOTES on S. xm. | 

8 FO Yon, tx d i vi N 3 $1706 d Pavas;* i oy #2 116, nov, i uri Se, ToT $209 & GG NS. 
— K SA \ , s \ » | * » — / "[ ES. SEE „ * 1 2» P ef 
thc, d , gi; av Aiyoiro TY Ati e as #6 Pavaci TiViG wow, A, &y fxovTs; finrar M d M 
ori so gude, Magn. Moral. Lib. i. Ch. ix. We may obſerve, that there is ſomething of Truth in this Notion, viz; 
That c rdinarily Men do not ſin for nothing, nor do any ill Thing purely and ſimply for Evil-doing. Tis a common 
Maxim uſed by Saluſt, Men are wicked for Rewards, take away them, and ſcarce any Man will do Evil, Orat, 2. de Re- 
ub, Ordinan, See Lib. iii. Ch. i. S. 1. Note 5, following, and Lib. viii. Ch. iii. S. xix. Note 1, 2. The Uſe of this Prin- 


1 le is to make us merciful to our Neighbours Faults, a Conſequence which the Emperor Antoninus draws from moſt 


of the 1 Places; but when we deal with our ſelves, as we never are ſevere to our own Faults, let us turn the 
Balance, and always ſay, as Max. Tyrius, though a Platoniſt, expreſſes himſelf pithily and in a few Words, Exeter 4 
prot nice — _—_— 4 r E£X8Te Diſſert. xli. P. 426. Edit. Davis. 7 oY 

2 The Greet of Ariſtotle runs thus: O h regt. & len dn! A of oÞ 6 vomobirn; & £2 Te p mals, r 
% xaru *% Titdhia xihwy; 3X, i Ap Toig Sue Suter Tel, 25 pA. kr J . Aude, & 2 pA; za! 706 Ser 
Ar tin TATE veveb , & hn £" igt ig H & (ws torxer) 8" i 70 CT20 leis ia, N 370 PrNeic, irs d pegrvggew of o* 
£74006 * wworyor N ins 2 7 TY &pery ira, z 0% Th X&xio Ve- tra- d 2 Ji. uw ind rei axuclotgs 
Ariſt. Mag. Mor. Ch. ix. | I ; OT 
' 8 The Greek is, El di Tic Alyet, ors malls Sir Y Qrewowtre' d, & Is Parraric; 8 regie, & N onoiog web" ixerly 
is, Tuiro % 79 THAO Or ors, Ethic, ad Nicom. Lib. iii. Ch. vii. He anſwers to this, That as every one is him- 
ſelf the Cauſe of that Diſpoſition which cauſes Things to appear to us after a certain Manner, ſo he is in ſome Senſe 
the Cauſe of that Appearance, as theſe Words import, r u iza5©- iavrs i thru; 354 Tws airi®-, x © Pairacias Ig 
Tu; 47% dire. See Euſtratius's Comment on the Place. | 

The Greek is, Ei h pn a yroav Ti; Tperl{, i av ira A-, z A Y ay wy & ps Sas os g, Ad- ay dle 
r . TI ferpor;” Tore © by 
zn euro wn voor mpowirs d, 8x fri- woe 80” dil. Aider, irs evrov Suvalo ,h & ova tn aur To Barks, PA 
ena 1 7 epxn in" avro sro 0s g Ta ddl, *; To Extra, i ag E tip Tagroy fen iN · 0 I errig tot y wolves 
o Ut Hou pon elves, Ethic. Nicom. Lib. iii. Ch, vii. | BY | 

That is to ſay, that Sinners, as ſuch, can't deſire to be good Men, See the Art of Thinking, Part. iii. Ch. xviii. $. 6, 

Now that a Man may hinder himſelf from yielding to a Paſſion, and may reform an ll Habit at length, if he 
pleaſes to take the Pains, appears not only from the ſecret Checks which he finds in himſelf when he fins, and the 
inward Senſe he has of the Freedom of Will by which he acts, but alſo by Experience. It oftens happens, that in 
the very Moment when a Man offends, the Preſence of ſome conſiderable Perſon; or of a Magiſtrate, who has Power 
to puniſh the Action, is of Force to prevent the Commiſſion ; and there are ſome Men who can curb themſelves in, 
when their Paſſions are ſtrongeſt: Sometimes alſo a ſmall Thing is able to make us reſiſt a Temptation, Suppoſe, 
for Example, a Drunkard by Profeſſion, being in perfect Health, and free from all Cares, comes thirſty into a Tavern, 
Where he finds his Companions with Glaſs in Hand, who doubts, but that upon a Wager, he could, and would re- 
fiſt all Allurements of the Objects which might tempt him, and the moſt earneſt Entreaties of his Comrades? Since 
then the Hopes of a ſmall Gain, or a little Vainglory, is able to oblige him to abſtain from a Thing he loves ſo well, 
why may he not be able, by little and little, wholly to abſtain from it, being moved with better Arguments, and a Prineiple of 
Virtue? It is certain, at leaſt, that if a Prince reſolves to make ſevere Laws againſt Prunkenneſs, and ſees them well ex- 
ecuted, he'll ſoon put a Stop to that Vice.” Twas by this Means that the Madneſs of Duelling, not long ſince ſo very common i 
France, Brandenburg, Saxony, & c. is almoſt quite laid afide, becauſe of the ſeyere Prohibitions of that pernicious Cuſtom; — 
we ſhould ſee fewer Examples of it, if the Laws againſt it were not eluded, by making a Duel paſs Bea ſingle My 


\ | 


the Author of the Treatiſe De Principiis Juſti & 
Decori, p. 165, &c. hath advanced on the Subject 
of moral Habits. © Thoſe moral Habits which 
«we commonly call Evil, are not'(fays he) reall 


4 Sins, nor worthy of Puniſhment, if confi- 
ce der'd in themſelves; becauſe they do not touch 
cc the Effect with any moral Cauſality, fo lon 
<« as they continue Habits, but only as they brea 
&« gut into Acts. And if they prove a Hindrance 
& to Virtue, this is done by an elicit Act of Mens 


ce Will, which Will is then the Cauſe of the 


ce moral Vice. But to eſtabliſh a moral Cauſe ſu- 
& perior to the Will, is to take away the Nature 
cc of that Faculty, it is to turn one elitit into an 
cc exjoin'd Act, and to attribute to Habits an ac- 
& tual Efficacy of operating without any Opera- 
ce tion. For we operate only by the Will, and 
cc nothing truly moral can work before the elicit 
& Act of that Power, from which alone proceeds 
cc the Morality of any Performance. For an ill 
« Habit before the Act of the Will, is only a 
c p Thing, or a Made of the Soul; but 
ce when the Soul works N by the Will, 
cc then the Habit eeaſeth, and is ſuperſeded. The 
&« Efficacy by which ill Habits diſpoſe the Mind 
cc to ill Actions, is different from that (for In- 
& ſtance) by which lewd Diſcourſe inftils Wan- 
cc tonneſs into the Minds of the Heaters : Becauſe 
cc that Diſcourſe may be properly ſaid to work an- 
cc tecedently to the Will of him to whom it is ap- 
& plied, though the Effect doth not always follow.” 
Which abſtruſe Doctrine may fitly enough be ex- 
lained by this Similitude: Splayneſs of Foot in it- 
ren eſts, is not a Fault a- 
gainſt the Rules of Dancing, but when the Spark 
makes an ill Step; the moral Cauſe of that Miſcar- 
riage is not the turning out of the Toes too far, con- 
der d in itſelf, but the Will of him that hath ſo 
awkwardly mov'd them. 5 
The ſame Author adds, That © the Reaſon why 
cc ye hate ill Habits, is partly becauſe the Perſons 
4 got them by ill Actions, and partly becauſe they 
& are more prone to ill Actions on the Account of 
ce them: And that tho they are Diſeaſes of the Mind, 
get they do not deſerve Puniſhment in themſelves, but be- 
cauſe they were voluntarily contracted. As if we ſhould 
fay, when we beatanunlucky Boy that puts out his 
Ankle by a wanton and negligent Leap, the Rea- 
ſon why we beat him, is not the putting out his 
Ankle (in itſelf) but the idle Leap that caus'd it. 


Mr. Bans. 


Of moral Actions in general, &c. Boox1 Þ 


g 4 


XIV. A Man is not only liable to have hisgy, 
Actions imputed to him, but likewiſe the Action 
of other Men. Yet this cannot rightly be, unleſ 
he has ſome way or other efficaciouily concuryg;, 


their Production. For otherwiſe Reaſon will ne. 
ver ſuffer that the Effect of a moral Action ſhould 
transferr*d from one to another, unleſs this o. 
ther Perſon had ſome Influence on the Action, | 
ſome Performance, or ſome Omiſſion of his 3 
Arrian. Epict. Lib. i. Ch. xxviii. No Man ſa er 
for the Fact of another. Marc. Antonin. Lib. vii 
Fe $3. Unto my Free- will my Neighbour's Free- wil 
(as his Life, or his Body) is altogether indifferent. F 
although we are all made one for another, ye; haw 
our Minds and Underſtandings each of them their ou 
proper and limited Furiſdiction. Elſe another Myy, 
Mialedneſi might be my Evil; which Go p w 
not have, that it might not be in another Man's Pom. 
to make me unhappy. Thus when a Sound arrivesat 
our Ears againſt our Conſent, the bare Hearing can 
be no Crime, if we proceed no further; unleß, ; 
Lucian De Imagin. ſpeaks, Jou fanſ any Crime i; 
the bare Act of Hearing. Though ſometimes in. 
deed a quiet and ſilent Hearing is conſtrued a3 
Token of Conſent. And 't was on this Account 
that the brave Germanicus, when on the News of 
Auguſius's Death, his ſeditious Soldiers offer'd hin 
the Empire, ſtarted immediately in Confuſion from 
his Seat of Command, as if he had been already tai. 
ed with Rebellion, Tacit. Annal. Lib. i. Ch. xxxv. 80 
alſo * Themiſt. Orat. xix. Heretofore, in Crimes of th; 
fort, no Diſtinction was made between Misfortun 
and Guilt it being judg'd as beinous to hear a vill nous 
Propoſal, though againſt onꝰ s Will, as to contrive the 

lot, or to attempt the Execution. But this was ix. 
deed to cenſure and reproach Nature for framing ou 
Ears flat and open, and for not putting it in our Pou- 
er to cloſe and contract them, as we do our Eyes or ou 
Mouth. fince theſe alone, of all our Inflrument: if 
Senſe, are plac d beyond our Will and Command, h- 
ing ready to receive of Neceſſity every Thing that fivus 
in, like a Houſe without Gates or Doors. But you 
at length, have reſtor d our Faculty of Hearing io in 
juſt Character of Innocence. 

Sometimes, then, it happens that an Action is 
not imputed to the immediate Performer of it, but 
to him who commanded it to be done. As when 
a Superior, under the Penalty of the ſevereſt E- 
vils, and ſuch as he is really able to inflict, enjoins 


a Subject the bare Execution of ſome Deed. Thus, 


NOTES. 


See Chap. iv. $. 7. Rr and Mr. Clerc's Ontology, Chap. xiii. S. 4. In a word, we may ſay, with an antient 
Greek Poet, That it is, in truth, hard to reform an ill Habit, that is become almoſt natural, but not impoſſible, ſince 
we have ſeen ſeyeral Perſons reform their Manners by good Advice given them by others, as his Words ſhew, 


To & derb xu, 
oe e- I» x Tis ad. 
Kal res re rar tudor. 


Euvosls; rd huis ir igas 
Merebd Nele rd TpoTus. 


Ariſtoph. Veſp. ver. 1446. 


7 Very well, but they are anſwerable for their evil Diſpoſitions, becauſe they have brought them on themſelves, 
by their own Fault. In ſhort, all theſe Reaſonings contain nothing in them but the idle Speculations of ſubtil Phi- 


loſophy. 


NOTES on S. xiv. 


= The Greek of Arrian runs thus: A? &\Aorpior ige Flay sds, &c. Antoninus's thus, Ts %s Tpoxperixg To 2 Tr 


rie hα,,E“n alone ddl 
Sus TW yenornxe i udo dmc e Tw i las 


oe wh in Te f T0 z eruxts. 


„ cu, as d Td , dur, Y To | 
xupleey iv. imei Tor Yuri 4 TS re, xaxia I xuxov ah ing tx Woke 79 605, 

Marc. Antonin. Lib. 8. F. 7 | 

Tucian's Greek is this; 'Exlo « pay rum volt; axpourr©- 


der 5 oP ut ors dbu * hανν ., 


56. 
zl has. Apolog. in fine. 


B Themiſtins's Words (Orat. xix. De humanitate Theodoſti, p. 230. Ed, par. Hard.) are, Kai ad 2 & duxixpiro ci 


T5 Toad: i A’ vox , 
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. Procopius Hiſt. Goth. Lib. i. well obſerves, © An 
« Par K the Command of him whom he 
« repreſents, ſpeaks ſuch and ſuch Words; in which 
« jf there appear as Fault or Offence, it _ 
cc not to be charged on him, but on his Ma er, 
« whoſe Orders and Inſtructions he is under a Ne- 
« ceflity of obeying.” When the Roman Senate 
W Jcclar'd the League with the Samnites to be baſe 
and inglorious, and voted the delivering up the Ge- 
Fneral, the Author of it, to the Enemy, it Was a 
6 very ſenſleſs Propoſal mov'd by one of the grave 
Fathers, that the ſame Puniſhment ſhould. be in- 
gicted on the Perſon who held the Swine during 
the Ceremony of making the Agreement* . When 
Iithridates put to Death Atrilivs and other Con- 
ſpirators againſt his Life, he pardon'd Attili- 
4s Freed-men, who were of the Company, 
bY: SeomoTyY Hier xo a ph8v55 & as P er ſons that only 
cobey'd thier lawful Maſier. | ROY 
ar it's — gr the Action ſhall be im- 
puted both to rhe Performer and to the Com- 
mander of it. And this is chiefly done in theſe 
three Ways: Either, that the Commander ſhall be 
the principal Cauſe of the Action, and the Per- 
former, the inferior and acceſſary Cauſe, or that 
both ſhall be deem'd equally guilty, or that the 
Commander ſhall be the inferior Cauſe; and the 
performer the Principal. And in all Caſes the 
Concurrence to another Man's Action is made ei- 
cher poſitively or privately, by ſome Commiſſion 
or Omiſſion. 
Firſt then, he is eſteem'd the principal Cauſe of 
an Action committed immediately by another Man, 
vho commands ſomething to be done by one un- 
der his Power and Sway, or who by his bare * 
Authority, not eaſily to 1 reſiſted, moves a Man 
to the Performance of ſome Deed, which he 
could not have enjoin'd by Command or Power, 
properly ſo call'd. And this laſt was the Caſe of 


This Cuſtom of uſin 
| fecerit publico Conſilio, do 


federa Porca. 


» 
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gebat ea Loca, Lib. i. Ch. vii. He ruled more by 
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Piſo in * Tacitus, whom Tiberius himſelf excuſed 
from having any Guilt in the Civil mar, fince as 
he was a Son he could not decline his Father's Orders 
4, But now his Father, by his paternal Right 
and Power, could not have oblig'd him to engage 
in ſuch a Crime, and therefore he was mov'd only 
by his Authority. _ W > 

Secondly, He who gives a Conſent neceſſarily 
requiſite to the Performance, and without which 
the Agent had not proceeded. Comp. YValer. Max. 
Lib. ii. S. 8. §. 2. Liban. Progymn. He is 10 ſuffer 
for the Fault, without whoſe Leave it had not been 
committed. Id. ibid. They are not ſo properly to be ac- 
counted the Authors of Crimes, whoſe Hands commit 
them, as they who gave the Power and Authority of 
committing them. | : 

Thirdly, He who ought to have forbidden an 
ill Action, and did not; provided he had a full 
Obligation thus to prohibit it, and that upon the 
Account of that Obligation other Men had a Right 
of exacting ſuch a Prohibition from him. #Y7de 
Lib. xlv. D. ad L. Aguil. Lib. ii. De Noxal. act. Lib. 
i. F. 1. D. famil. furt. fec. Seneca Troad. Oui non 
vetat poccarè cum poſſit, jubet. Not to foibid a Sin, 
when in our Power, is to command it. Sophocl. 
Philoftet. * — — Mes are influenc'dinto Vice by bad 
Inſtructors. On this Score Diogenes beat a School- 
maſter, whoſe Boys were too much given to their 
Bellies, Not imputing the Fault (as Plutarch ſays) 
to them for not learning beiter Things, but to him for 
not teaching them. Libro, virtutem doceri poſſe. Vide 
ZElan. Lib. iii. Ch. x. Juvenal. Sat. xiv. 233. 


Nemo ſatis credit tantum delinquere, quantum 

Permittas z adeo indulgent fibi latias ipfi. 

All think too ſtreight th* Indulgence they receive 
And to themſelves a kinder Licenſe give. 


Aud. Lib. iv. $. 2. D. De Offic. Proconſ. Thus Meſa- 
linus in Tacitus An. 4: i adviſed, that a Decree of 


Swine at Times of Pacification, is accounted for, Livy, Lib. i: Ch. xxiv. Si populus Rom. prior de- 
5 malo; Tu illo die, Jupiter, P. Rom. ſic ferito, ut ego hunc Porcum hodie feriam : tantoque magis fe- 
rito, quanto magis potes polleſque. Id ubi dixit, Porcum Silice percuſſit. To this Purpoſe, Virg. Ev. viii. 641, - - Cæſa jungeb 
See Mr. Kennet's Rom, Antiquities, Part ii, Ch, xvii, ; 
Whatever is tranſacted by his Commiſſion; is properly the Deed of the Emperor. Seneca Troad. Ad authores redit ſceleris coacti 
culpa. The Guilt of Miſchief acted upon Force turns on the Authors - - - - - - 
princ. D. ad L. Aquil. Lib. ix. $, 2, &c. D. De Inſuriis; Ant, Matth. de Crimin. Proleg. Ch. i. $. 13. 
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Cicero de Invent Lib. ii. Ch. xxx. Mamertin. Paneg. i. 


e Appian. B. Mithridat, d Add. Lib. xxxvii. 


5% A Fre, Td Oo He, To Tu Cue rA 2s MWg. ubvor. 
Procop. Hiſt, Goth, Lib. i. Among the Greets, where a Maſter had an abſolute Authority over his Slaves, theſe were looked 
upon as meer Tools, whatever they did, whether Good or Evil, employed by their Maſter. See Baron Seanhemius upon 
Callimachus Hymn, in Cerer, Yet we ought to obſerve, that an Action perform'd at the Command of a Superior, is not 
altogether excuſable at the Judgment-Seat of Go p, eſpecially if he doth any Thing which he knows 2 to be Evil in it- 
ſelf, See 5. 2. Note 9. So that we muſt by no means approve the Opinion of tlie Antients. That it is a fo 
commit a Fault in Obedience to a Maſter, as the Poet ſpeaks, Pro Dominis peccare, etiam virtutis loco eſt. Publ. Syr. V. 567. 
Authority here, ſignifies not a Power, or Command, which one has over another, but the particular Reſpect which a 
Perſon bears in his Mind to another, either upon the Account of his Merit, or Superiority, or ſome other Reaſon, which en- 
gages him to pay a great Deference to his Will and Pleaſure (for which Reaſon the French Tranſlation renders it, La Conſide- 
ration, Reſpect, or Regard) according to 8 Diſtinction, ſpeaking of K. Evander, Authoritate magis quam imperio re- 
ais Authority than Command. And, on the contrary; of a King of Numidia, 


rt of Virtue to 


named Capuſa, Quum magis jure gentis quam Authoritate inter ſuos, aut viribus obtineret Regnum. Lib. xxix. Ch. xxix. He ob- 


tained the Kingdom more by 
them. Tacitus alſo ſpeaks of th 


iſe filium detrectare. Tacit. Annal. Lib. iii, Ch. xvii; num. 1. 

7 The Greet runs thus, 05 , 

a ν, vo. 
s The Greet: is, Oi d ex00gvTH Gerd 
9 His Words are, 


| & culpæ alien: 


Law of the Nation, than by any Authority he had with his People, or Power to oblige 
| e antient German Kings, Mox Rex, vel Princeps, prout ætas cuique, prout nobilitas, prout decus 
bellorum, audiuntur, authoritate ſuadendi, magis quam jubendi poteſtate, Ch. xi. Then the King or Prince, as every one was more 
aged, noble, or warlike, was liſtened to more for perſuaſive Eloquence than commanding Power. | 
| * Tacitus's Words are, Poſt que Tiberius Adoleſcentem | Piſonem] crimine civilis Belli purzavit © Patris quippe Juſſa nec potu- 
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8 FN Toi xi tpyaCominw Ja Mov, 1 7 To Jurndipal didwxoras, Liban. in Progymn. P. 12. D. Ed. Morel. 
A Moyers YIYvaTAs KAXO, Ver. 386, By 
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pn Nika G., 2 Sele nu Tours, In Libro, Virtutem doceri poſſe. _ 1 | 
** Tacitus's Woffs are, Maſſalinus:Cotta--------- cenſuit cavendum efſe Senatils conſulto, ut quanquam Inſontes Magaſtratus, 
cu, provincialibus Uxorum criminibus, perinde quam ſuis plefterentur, Tacit. Annal. Lib, iv. Ch, xx, num. 5. 
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Senateſhould. paſs to puniſh the Magiſtrates for the mong theZgyprianszifa Man on the Road ſaw 1 
Crimes ons pe by their Wives in Relation to Kkill'd, or ſuffering any Violence, and did — 1 
the Government of the Provinces, whether they him though he was able he was obnoxious to capi 1 4 
themſelves were concern d or unconcern'd in the Puniſhments. And if the Man was too weak to vine 
Fact. And thus too, by the Engliſb Laws, the Aſſiſtance and Deliverance, he was oblig'd to FA 2 © | 
Husband is obliged to anſwer and to make Satisfac- ver and proſecute the Actors: Upon Default th in. \ 


tion for the Wrong his Wife doth to another, ei- of, he received a ſet Number of Blows, or was 
ther by Word or Deed; becauſe he neglected to join'd a three Days Abſtinence from Victuage 
uſe his Power of reſtraining her. Nay, it the Huſ- And thus Abas King of Perſia, to clear his Count 
band and Wife commit Felony together, the Wife of Thieves, publiſh'd an Order, that whenever an 
is accounted neithera Principal nor an Acceſſary in Perſon was kill'd, or plunder'd, the Inhabitants : 
the Crime, becauſe ſhe is {uppos'd to have acted the next Town ſhould be accountable for the Þ,ge 
upon Neceſſity, by virtue of the Obedience ſhe So with 13 the Spartans, he that did not reproye: 
owed her Husbandg Perſon who offended in his Preſence, was Puniſh! 
Fourthly, He who commands, or hires a Per- as a Partner in the Crime. So . Cato exhorting the 
ſon to perform a Villany *. wo to put the Laws in Execution aging 
Fifthly, He who aſſiſts; as he who brings and Offenders, told them, That thoſe. who were able 
holds the Ladder, while a Thief gets into a Win- © to reſtrain wicked Doers, and yet neglected thi 
dow: He who ftrikes the Money out of a Man's Power, did plainly aſſent, and contribute tothey 
Purſe, that another Rogue may pick it up: He “ Enormitiess.” As for the Silence and the Di. 
that drives away a Man's Cattle, that his Comrade mulation of the Magiſtrates, Plato has given thy 
may ſeize them, and carry them off Crimes their due Cenſure: The ſecond Enemy to a Sia 
Sixthly, He that conceals or receives ſtolen (ſays he) is be Man, who, uh he be not ftriftly a Par. 
Goods. Phocylid. *Augdreen xo, x o ft ner in this Villany (he means Treaſon) yet whit jy 
gal e. x d x5 as. They that receive are ar- enjoys the higheſt 2 ces in the Commonwealth, does ur 
rant Thieves no leſs than they that ſteal. Plato LL. obſerve the Conſpiracy z and if he does obſerve it, ou if 
Lib. xii. He that knowingly takes into his Keeping ſtolen 4 71merous Baſene/s neglects to ſaccour and to deliver li 
Goods, ſhall be eſteem” d equal in Guilt to the Thief him- Country. The Story of Scedafius's Daughters in Ply 
ſelf. Lib. i. Princ, D. de fugitivis. Add. Ch. i. D. de tarch, Amator. Narration. Grotius ad Prov. xxix. 1, 
receptatoribus, & Edict. Reg. Theodoric. Ch. cxvi. He that knows the Thief, and doth not, when requirt 
Concerning the Aſſiſtants or Abettors in Adultery, ſee Hol, Oath before a Magiſtrate, diſcover him, is i 
Lib. viii. Lib. ix. B. ad L. Julian de adulter. 1 Peri- Guilt equal to him, Vide Levit. v. 1. "5 
ander the Tyrant of Corinth threw all the Bawds in- For the ſame Reaſon, if a Keeper, who has un. 
ro the Sea, Heraclid. de Polit. Add. Anth. Matth. dertaken the Care of a Madman, prove negligen, 
de Crimin. Proleg. Ch. i. S. 11. & ad Lib. xlviii. D. and the Madman happen to do any Hurt, the 
tit. 10. Ch. i. & ii. | | Keeper ſhall be anſwerable for the Fact, tho the 


Seventhly, He who did not aſſiſt the ſuffering Madman be not capable of /mputation. Vide Il. 
Party, tho he was oblig'd to do ſo. 12 Cicero xiv. D. De Offic. Prefid. . 
OF i. He that doth not, when he is able, guard and Thoſe Perſons are reckon'd the inferior, or le 


protect an injur d Perſon, is as much in Fault as if he | 


principal Cauſes of other Men's Actions, who hare 


ſhould deſert his Parents, his Country, or his Friends. advis d, commended, or cajol'd them before the 

Add. Anth. Matth. de Crimin Proleg. Ch. i. $. 17. Facts, in ſuch a Manner, as that their Counſel, or 

Thus Soldiers, who are hired for a Guard in a Praiſe, or Flattery, has had any Weight in promo- 

Journey, if, on the Approach of a Number of ting their Undertakings. For otherwiſe, a Man 

Villains, whom theyare able to grapple with, they who barely commends a Crime, and yet by his 

refuſe to fight, they are to be reckon'd themſelves Commendation contributes nothing to it, ought 

| among the Villains. 'Thus a Fire ſhall be rightly not to be puniſh'd for the Crime itſelf, but ſhould 
bil imputed to the Watchman, who ſaw it kindling, ſuffer for his ill Thoughts and Deſigns . Ir wil 
| yet neglected to ſtop it, or call for Help*. Thus a- not be very unjuſt to reckon thoſe in the ſame Clab, 


* Chamberlain's Preſent State of England. p. i. Ch. xvi. b Vide Anth. Marth. d. Lib. G. 12. & ad Lib. xlviii. D. tit. Ch. ii. 
$. 16. Add. Lib. liv. S. 4. Lib. lxvi. $. 2. D. De furtis. d Add. Ezech, xxxiii. v. 6, * Dzodor. Sic. Lib. i. Ch, Ixxvii. Adi 
| Lib, vii. B. Naute caup. Stab. Lib. ii. Lib. vi. D. ad L. Pompeiam de Paricid. Lib. vii. d. Ch. Lib. ix. $. 1. D. ad. D. Cornel. de fal. 
Lib. vi. S. 8. D. De re militari. f Vide Pet. de Valle Itinear. p. ii. E iſt. i. £ Vide Lib. ii. D. De noxal. act. Lib. vii. L. qu 
ſine manumiſſione, t. 1. De Magiſtratibus con veniendis. h De LL, Lib. ix. i Ovid. Triſt. Lib. v. El. ult. 
Qui monet ut facias quod jam facis, ille monenda Who prompts you to go on, approves the Ways 
Laudat, & hortatu comprobat acta ſuo. You took before; and his Advice is Praiſe, 
\ So in the Conſtitutions of the Lombards, Lib. i. tit. 9. $. 25. He that flands by and encourageth the Commiſſion of any Villany, 
is himſelf adjudg'd an Actor in it. Add. Rom. Ch, i. ult: Quinctil. Declam. 255. To commit a Villany, and to approve of it, art 


Actions naturally reſembling each other, Anth. Matth. De Crimin. Proleg. Ch. i. S. 9, 10, & 14. 
| Mr. Bars. NOTES. 


The Greek is Tus Tpoaywyss TECH; A Ur. As to thoſe who are Procurers for Adulterers, ſee Digeſt. Lib. xIvili. 

Tit. 5. ad Legem. Juliam de Adulteriis, Leg. viii, e ix. 
1 Ciceros Words are, Qui autem non defendit, nec obſiſtit, ſi 2 injurie, tam eſt in vitio om ſi parentes, aut amicos, 
aut patriam deſerat. De offic, Lib, i. Ch. vii, Mr. Hertius cites alſo Ariſtotle de Mirab. auſcult, where he ſpeaks ot a certain 
Road of 1taly between France and Spain, in which the Inhabitants neareſt the Place were obliged to indemnify Travellers, 
if they had had any Thing taken from them, or received any Wrong or Injury. | 

13 Plutarch's Words ( Inſtit. Lacon.) are theſe, O Js pn innit æupirr G airs apmpriverrs, eO. in TH ing txt 
warp X 0 d, | 5 . 

14 Plutarch's Words are, II or Os Tv Zexorra; inrippas Toi; cri, Le Tus due, xaniiy 755 kart 
Tolvrots fav pwn xa9NVS0, vj. Plut, Apophthegm. | | 

1 The Author himſelf a little lower ſays, Nothing is to be imputed to the Madman; whereupon it would have been 
better to have put this Example among thoſe Actions for which a Man a 25 much reſponſible as if they had been ac- 
tually done by . See Dig. Lib. i. Tit, 18. De Offic. Præſid. Leg. 14. , 
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* 23 pd 


4 I ; 

— no by their Recommendation have preferr'd a 
d ca "RS Man to the Care and Management of any Buſi- 
k 8 ness, ſince tis decent they ſhould bluſh for his 
to de | Faults and Miſcarriages *. = — 
lt th "= But as to the Matter of Counſel, it's worth while 
I to run over the Diſputes of the '5 Civilians, where 
Quake WT they are arguing whether the Words Ope and Con- 


by Help and by Counſel, are to be underſtood 


Coun For if 


W on, 
nin a Conjunctive, or in a divided Senſe. 


ever any a : "2m, - 
Counſel imports the ſame as Intention or Deſign, 
_ > * | = _ wil be guilty of another Man's Theft, 
. at WF ho affiſted him in it, not out of Imprudency, 
Kren but with premeditated Wickedneſs b. 


puniſhy 


If Counſel has been given without Help, it will 


ung the be requiſite to enquire, whether it were General 
ala or Special. The former kind is, for Example, 
r able when a Man, hearing another complain of Pover- 
| ed thi ty, adviſes him to ſupport himſelf by Stealing 
' fothei and ſuch a Counſellor will not, in human Cogni- 
ie Diff ſance, paſs himſelf for a Thief. But if a Man has 


en thoſe 
04 State 
a Part. 


given ſpecial Counſel to another, as, if he has 
ſhewn him what way to break into a Houſe, told 
| him the fitteſt Time, and where the Things be 


while by that may be moſt conveniently carried off, or how 
dee he may hide himſelf after the Fact, ſuch an one 
%, vill have a very ſtrong Twang of the Thief ©. It 
liver bs WS is farther obſervable, in reference to Counſel, and 
in Pl other like Influences on other Mens Actions, that 
ne by them the Guilt is only communicated ; but not 
ud wholly devolv'd from the Actor to the Exhorter, 


u, if 1 unleſs the former were under an 7 Obligation to 


put his Advice in Practice. Hence Diodotus in Thu- 


has un. cydides d complains with good Reaſon, That hiding, with a Caſt of his Gown, a Runnagate 
gligent, &« the Orators in a State ſhould be accountable for Slave, who was paſſing within Sight of his Mater. 
irt, the e their Advice, and the People not at all account It is doubtful; whether we ſhould rank under 
tho the „ able for hearkening to them. He adds s, this, or under the former Claſs thoſe, who by their 
ae Li, If he that believ'd, as well as he that perſuaded a Example excite others to ſuch Sins, as they would 
| | Buſineſs, were liable to be puniſh'd, you would pro- have otherwiſe declined. Matth. xviti. v. 6. Ju- 
or leſs ceed much more wiſely in your Judgments. But now, venal. Sat. ii. 79. © *** | 
- _ | when 08 fall into 3 on 2 1 7 Grex totus in agris H 
ſe ene 27 » gon only puniſh þ 7 5 ul Unius ſcabie cadit, & porrigine porci; 

vor vice, and not your ſelves, who have always born ſo Uvagque conſpecta livorem ducit ab uva. 
promo- great a Share in the Miſtake, or Miſcarriage. Hence A 
a Man Mr. Hobbes e thus declares in general, This is al/o F TO TO infected Beaſt the Murrain reigns 
by his incident to the Nature of Counſel, that whatſoever it O er all the Drove, and ſpreads them on the Plains: 
- ought be, he that asks it cannot in Equity accuſe or puniſh And one corrupted Grape its purpleNeighbourſtains. 
ſhould it. For to ask Counſel of another, is io permit him to Add. Grot. Lib. ii. Ch. xvii. $.6. &c. and Ch. xxi. 
Ir wil give ſuch Counſel as he ſhall think beſt ; and conſe- F. 2, &c. Ant. Matth. de Crimin. Proleg. Ch. i. 
le Clals, quently he that gives Counſel to his Sovereign (whe- F. 6, &c. | , 
t. Ch. ii. a Vide Socrat, in Xenophon. Apomn. Lib. ii. P. 439. Ed. Steph. b Zib lii. $. 13. D. de furtis: © Vide Ant, Matth. de 
vii, Adi. Crimin, Proleg. Ch. i. $.7, 4 Lib, iii. Ch, xliii, © Leviath, Ch.xxv. *f Elench. Mot. Part1. 
I. de fall, | | | 
15 Mr. BAR RB. NOTES on 5. xiv. 


&conſilio furtum factum eſt, Inſtit. Lib. iv. Tit. 1. 


yillary. Leg. 53. $. 2. and Lib. xlvii. Tit. ii. de furtis Leg. 36. S. 1. 
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in private condemn'd. 
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ther a Monarch, or an Aſſembly). when be asks it, 
let it pleaſe or diſpleaſe, cannot be puniſh'd, becauſe 
be gave it to ſuch as were willing to hear it, what- 
ſoever it ſhould be. But he here ſhould have added; 
I the Counſellor gives his Opinion bona fide, and 
has à perfect Knowledge of the Matter in Debate. 
For it is a Piece of Wickednels to pretend to give 
a Judgment about a Thing which we are unac- 
quainted with. He preſently ſubjoins; But if one 
Subject gives Counſel to another to do any thing con- 
trary to the Laws, whether that Counſel proceed from 
evil Intentions, or from 1gnorance only, it is puniſh» 
able by the Commonwealth, becauſe Ignorance of the 
Laws is no good Excuſe, where every one is bound to 
take notice of the Laws to which he is ſubject. 

| Hence that Maxim in England, commended fo 
highly by Dr. Bates f, cannot be receiv'd without 
That the King can never mi- 
ſtake, nor do any Man an Injury, becauſe all the Fault 
and Puniſhment is deriv'd, as it ought to be , on 
his Miniſters and Counſellors, whoſe Duty is to Ad- 
moniſh the Prince, to deny him their Aſſiſtance, when 
he enters onill Deſigns, and rather to quit their Places 
than to obey him, when he commands the doing of any 
thing contrary to the Laws. Add. Gell: Lib. 1. 
Ch. iii. Where he tells us of Chilon, that he was 
troubled with Remorſe of Conſcience, upon his 
having perſuaded the Judges to 2 abſolve a Friend 
of his manifeſtly guilty, and whom he himſelf had 
"Tis a remarkable Story 
which we find in the ſame Author, Lib. xi. Ch. xvii. 
of a Perſon's being convicted as a Man- ſtealer, for 


16 The Words of the Roman Law are, Interdum quoque furti tenetur, qui ipſe furtum non fecit, qualis eſt is, cujus ope 
; De obligationibus, que ex delicto naſcuntur (and not De furtis, as 
this Author and Grotius cite it, for that's no Title in the Inſtitutions.) See alſo Digeſt. Lib. I. Tit. 16. De verborum ſignif. 


rn 


17 Which does not commonly happen; but, on the Contrary, he is reſponſible for his Fidelity only, as Cicun 0 
ſpeaks very well, Deinde, etiamſi te auttore, quid debet, qui conſilium dat, preſtare prater fidem, i. e. 1 

the beſt, we are not anſwerable for the Event, Lib. xvi. ad Artic, Epiſt. 7. See Mr. Hertius's Notes upon S. 12, of this Chap. 
©- 0 pheies 7 , 
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we adviſe others for 
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'9 In England, it is common to lay all the Faults of the Prince upon his Miniſters, who are indeed very often moſt 
guilty of them, but the Fault of the Miniſters does not always excuſe the Fault of the Sovereign ; for they have their 
Reaſon and Judgment, and may over-rule them; ſo that it they ſuffer themſelves to be govern'd by thoſe that are 
about them, 'tis their Fault. In moſt Affairs the ought to ſee with their own Eyes, and not leaye themſelves to. be 
biaſſed by a vicious and corrupt Miniſtry, But i they are not able to ſearch into the Bottom of Things themſelves; 
and diſtinguiſh between Good and Evil, they ought to leave the Governing the People to ſuch as are able, for 1 do 
not ſee but the Saying of Charles Barromeus, which he ſpake of bad Biſhops, who could not govern their Flocks, 
may be applied to Princes who manage ill. F they are incapable of ſuch an Employ,, why are th 
ſeek it ? If they are capable, why ſo negligent ? Mr. Bernard, in his Nov, Rep. of Letters, ſp 
which 'twere to be wiſhed Princes would conſider on as they are judiciouſly made, 

20 See the Reflections which Mr. De Sacy makes upon it, in his Treatiſe of Friendſhip, Tib. ii. 

| „„ 
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From all theſe Obſervations it is eaſy to perceive 
the Reaſon and the Limitation of thoſe common 
Axioms; What a Man does by another, of that he 
bimſelf is recton d the Author: We make thoſe things 
our own, to which we grant our Conſent *. That which, 
in Matters relating to us, is done by others upon our Com- 
mand, obliges us our ſelves : That is eſteem d our Action, 


the Execution of which we have impos d on another; 


and the like. As for that Communication of Actions, 
which reſults from the Union of a moral Body, it 
will be hereafter explain'd in its proper Place. 
Whenone is ſaid to partake of another's Action, 
upon account of his own Permiſſion, or becauſe 


he did not hinder the Action, in this Caſe it is re- 


quiſite not only that he ſhould have been able by 
his natural Strength to have hindred it, but like- 
wiſe that he ſhould have had an Obligation in- 
cumbent on him to hinder it. When either of 
theſe Two Conditions fails, nothing can be im- 

uted to him, who gives another leave to act at 

leaſure. And therefore God ALMIGHTY is 
capable of no Imputation, upon the account of 


Lib. ii. tit. x. D. Do eo per quem factum erit. 


O Law 
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in general. 

his Permiſſion of Sins. For he is not obli 
reſtrain them in ſuch a Manner, as to make 
impoſſible to be committed: That is, b 
ing our natural Strength, or extinguiſhing the Li. 
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berty of our Will: fince upon the Removal or 
theſe, no ſort of moral Actions could be perforyy 49 
by Man“. | | 
That Permiſſion then of another Man's Ag, 

is void of all moral Effect, which we give when: 
hinder the Action is beyond our Duty, or ab. 
our Strength; unleſs this Weakneſs and Inabilir 
is procur'd by our Fault, and unleſs the Ignorance 
aroſe thro* ſupine Negligence, and within thy 
Degree of Diligence which we are oblig'd to ob. 
ſerve. | 
Laſtly, Nothing can be imputed upon the ac. 
count of permitting a good Action, which ve 
might indeed, but ought not to have hinder 
Thus he can impute e Tow me (or I owe hin 
nothing) who has given me Permiſſion, or has not 
forbidden me to uſe my Right ; that is, has done 
me no Injury. 


” 


ts © 


* 


Ii a notable Saying of Lucian, de Merced. Conduct. Gov is ng 


in the Fault, but the Man that makes it. And thus we intend no more than a Jeſt, when we ſay, on ſome Occaſions, Noy 


I'll give it leave to rain, or the like. 


th 


CHAP. VL 


Of the Rule of Mor 


AL AcTIONSs, or Law in General, 


The ConTENTs of every Section of the ſixth Chapter. 


1. 4 Law differs from Counſel. 

11. From a Bargain, or Covenant. 

int. Aud from Right. 

iv. What a Law is. 

v. What an Obligation. 

vi. How it comes to paſs that a Man is obliged. 
vir. No Man is obliged to himſelf. 

VIII. He that is to be obliged, muſt have a Supe- 

lor. | 

ix. Howa Man may lay an Obligation on another. 


7 E come now to conſider of that moral Rule, 

or Law, by which moral Actions are 

to be ſquar'd, and according to their Agreement 
or Diſagreement with which, they acquire peculiar 
Qualities *. And here we muſt take Care in the 
firſt Place, accurately to diſtinguiſh Law from 
ſome other things which ſeem to ſome Rela- 
tion to it, and which for that Reaſon are frequent- 
ly confounded with it: And theſe are Counſel, Co- 
_ venant, and Right. Now Law differs from Counſel 
in this, that by the latter a Man endeavours, with 
Reaſons taken from the Nature of the Thing, to in- 
duce another Perſon to ſome Performance or O- 


' #.See Book ii, Ch. i, 


Our Author ought to have treated in the begiaging 
ſhew that it is not agreeable to the Nature of Man to 


| x. It can't be done by meer Force. | 

xl. Nor by any Excellency of Nature alone. 

x1t. W hat gives greater Force to an Obligation. 
'x111. The Law-giver and Law ought to be known. 
| x1v. M hat are the eſſential Parts of a Law. 
xv. Hhat is the Permiſſion of a Law. 

Xvi. The Matter of Laws. | 

xvII. H/ho is obliged by a Law. 


XVIII. The Diviſion of a Law. 


— 


miſſion, over which Perſon, at leaſt as to the pre- 
ſent Buſineſs, he has no proper Power, ſo as that 
he can lay any direct Obligation on him, but muſt 
leave it to his Pleaſure and Choice, whether he 
will follow the Counſel, or not. Yet Coun- 
ſel indeed may adminiſter Occaſion to an Obliga- 
tion, inaſmuch as it furniſhes a Man with ſome 
Knowledge, by which an Obligation may be pro- 
duc'd or increas d. Thus, a Phyſician cannot by 
Virtue of any Power, or Command, order his Pa- 
tient to take ſuch things, and to abſtain from 
others; but while he ſhews one thing to be con- 
duciye, and another pernicious to Health, the Pa- 


Mr. Bars. NOTES ons.1. 


of this Chapter, of the Neceſſity of a Law in general, 1. e, 
ive without ſome Law; which natural Order he follows him- 


ſelf, in his Abridgment of the Duties of a Man and Citizen, Lib. i. Ch. ii. S. 1. See alſo what he ſays, Lib. ii, 5. 1. 
* So the Civil Law teaches, Nemo ex conſilio obligatur; etiamſi non expediat ei, cui dabatur ; quia liberum eſt cuique apud ſe 


explorare, an expediat ſibi conſilium. Digeſt. Lib, xvii. Tit. i. Mandati. 
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made upon the Propoſal of the Magiſtrate, with 
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gd to : | by the Co 

not upon Account of any Right which the Knowledge, and by the Command of the 
ou es Phyfickif holds over him, but by the Law of People, and ſo, as itwere, in the Way of Bargain 
he L. Nature, which commands every Man to take care or Stipulation, they gave them the Name of Cove- 
val 0 of his own Life and Health. But Law, though it ants and Agreements before-mention'd. Tho? in- 
* po not to want its Reaſons, yet theſe Reaſons deed, neither upon Account of the major Part of 
| are not the Cauſe why Obedience is paid to it, the Peoples conſenting or agreeing to them, can 
Gon but the Power of the Exactor, who when he has democratical Laws be properly ſtiFd Covenants. For 
0 5 gag) d his Pleaſure, lays an Obligation on the this Agreement is only the Manner by which the 
Was W $ubjc& ro act in Conformity to his Decree, tho* ſupream Power, lodg'd in a general Aſſembly, ex- 
abili perhaps they do not ſo well apprehend the Reaſons erts its Force; that being taken for the Will and 
deg of the Injunction. To which Purpoſe Mr. Hobbes the Decree of all, to which the greater Number 

1 tha thus expreſſeth himſelf z Counſel (ſays he) is gives Conſent. -- | 5 
to oh. Precept, in which the Reaſon why we Obey, is talen So that the Efficacy of a Vote given in Coun- 
185 from the Thing preſcribed : But Law, or proper Com- cil by any Member about framing a Decree, is ve- 
1 | and, is 4 Precept, in which the Reaſon of our Obe- ry different from the Conſent which a Man de- 
ch we dience is taken from the Will of the Preſcriber. For clares at his Entrance on a Covenant : For in this 
nderd no Man can ſay, Sic volo, Sic jubeo, fo I will, and laſt Caſe, a Perſon that diſſents is not bound, and 
* hin ſo I command; unleſs the Party cannot proceed without him: Whereas 
145 not . in the ormer Caſe, even the diſſenting Party is 

. | n 7 tied and obliged by the 1 of Votes. 
his Will is his Reaſon. | „„ 3 oints of Diſtinction between a 
Me obey Laws therefore, not principally upon Compact or Covenant, and a Law, are obvious. 
D is not Account of the Matter of them, but upon Ac- For a Compact is a Promiſe, but a Law is a Command. 
„ Noy count of the Legiſlator's Will. And thus, Law In Compacts the Form of ſpeaking is, I will do fo 


is the Injunction of him, who has a Power over thoſe 
to whom he preſcribes ; but Counſel, of him who has 


J no ſuch Power. To do the Things enjoin d by Law, is 


Matter of Duty ; to do thoſe appointed by Counſel, is 


Matter of free Pleaſure. The End of Counſel is di- 
E refed toward him who receives it : And this End he is 
at Liberty to weigh and to approve. Buttho' Law 


too has commonly ſome End directed towards thoſe 
who receive it, yet it does not leave them the Right 


of examining and rejecting this End, but actually 
determines it by enjoining it. Counſel is only given 


to thoſe who are willing to have it, but Law reaches 
the unwilling. Laſtly, The Right of a Counſeller cea- 
ſes at the Pleaſure of him who receives the Counſel ; 


and fo ; but in Laws the Form runs, Do thou ſo, 
after an imperative Manner. In Compacts, ſince 
they depend, as to their Original, on our Will, 
we firſt determine what is to be done, before we 
are oblig'd to do it; but in Laws, which ſuppoſe 
the Power of others oyer us, we are in the firſt 
Place oblig'd to act, and afterwards the Manner 
of acting 1s determin'd. And therefore he is not 
bound by a Compact, who did not freely tie himſelf 
by giving his Conſent; but we are for this Reaſon 
oblig'd by a Law, becauſe we ow'd an antecedent 
Obedience to its Author ©. | 

III. As for the Term of Right, as it imports a 
Power of acting granted, or left free by the Laws, 


=_ | but the Right of a Law-giver cannot be taken away at we muſt take care not to let it paſs for the ſame 
3 the Pleaſure of thoſe on whom he impoſes the Law. Thing as the Law itſelf: That is, When we are 
* IT. Neither were thoſe Antients accurate e- faid to have a Right by the Divine Law of doing 
nough in their Expreſſions, who frequently apply ſuch or ſuch a Thing, we muſt not imagine that 
to Laws the Name of * Common Agreements ©. the ſame Thing is injoin'd and commanded by the 
For, beſides that, neither the Divine poſitive Laws, Divine Law, and that therefore we may fairly do 
nor the Laws of Nature, had their Riſe from the it, tho” it ſhould be forbidden by the Laws of Men. 
; Agreement of Men, and therefore that Title can For, ſince a Man hath a Power of doing all ſuch 
1 only be attributed to civil Laws; even 2 theſe Things as can proceed from his natural Abilities, 
he 755 are not properly Covenants and Agreements, tho except thoſe which are forbidden by ſome Law, 
Bt u there was indeed ſome Intervention of Compact hence, by common Cuſtom of Speech, thoſe 
CO h at the Original of Civil Power. It is plain that Things which are not prohibited by ſuch or ſuch 
: _ 8 the Grecians, as in their other politick Speeches, ſo a Law, we are ſaid to have a Right of doing by 
Ober in this too, had an Eye to their own Democratical that Law. Right therefore, in this Senſe de- 
bY 0 * Governments; in which, becauſe the Laws were notes a Liberty; but Law includes ſome Bond 
be pro- 2 De Cive, Ch. xiv. S. 1. b Add. Dig. B. 17. Tit. 1. De Mandate. © Euvbixn Th re. 80 Ariſtotle Rhetor. 
nnot by ad Alex. Ch. i, ii, iii. d Vide Hobbes loc. cit. F. 2. Add. Grot. Annot. in Matth, Inſcript. vocab, nam dieb. 
9 | Mr. BA RB. NO TE & on Chap. VI. S. 2, and 3. 
in Ho i 1 Kew ouvbixas, O dtueh lets, as the Greeks almoſt every where in their Writings do, So Ariforle defines the Law, A8 &. 
be con | Sur x noroyier i N æνHZes. A Law is an Order decreed by the Common Agreement of a City, Rhet. ad Alexandr. 
the Pa- Ch. i. See alſo Chap. ii, & iii. So Tſocrates calls an Act of Oblivion and Indemnity, cuvdjzny x,, the Covenant oft 
City. Orat. adv. Callim. Dion) ſius Halicarn, ſays, Euvbixa; thus xewe; now 785 vower, i. e. Laws are the common A- 
greement of the City, Lib. x. ch. iv. See alſo the Digeſt, Lib. i. tit. 3. de Legib. Senatuſque Conſult. e- Longa Conſuet. Leg. i. & 2. 
2 Indeed the End of Civil Laws is to engage Men to the Obſervation of certain Things, by a Motive more prevalent 
than any natural Obligation, 7. e. by the Fear of Puniſhment, which the Breaker of them muſt expect from certain Perſons 
ral, i. e, inveſted with an Authority over them. But ſuppoſe a Number of Men ſhould ſeparate themſelves from any Civil Society 
ows him: and agree together to obſerve certain Rules to act by, yet having no Sovereign Power provided with ſufficient Abilities 
6. 1. to puniſh Tranſgreſſors, this Engagement could have no other Effect, than ſuch Agreements as are made by natural 
1 apud ſe Right have, and by Conſequence could not oblige as a Law. Element. Juriſprud. Univerſ. p. 250. 


2 This Uſage is not ill- grounded, for the Liberty which the Laws leave us to do, or not 
tient ſomething more than a negative Permiſſion, See Note 2. on Paragraph 15. | 
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and , by which our natural Liberty 
is reftrain'd . | 

IV. In general, a Law may conveniently W 
be defin'd, a Decree by which a Sovereign obligeth a 


Subject to conform his Actions to what he preſcribes * . 
We call it a Decree, not as it remains in the Mind 


and Will of the Party decreeing, but as it is com- 
municated to the Subject in ſuch a Manner, as to 
let him underſtand the Neceſſity of his conforming 
to it: And therefore the Term Decree is here equi- 
valent to Command. And we think it an indiffe- 
rent Matter, whether one ſhould call a Law a De- 
erte or a Speech, provided it be not eſteem'd neceſ- 
ſary to it, that it be promulgated either vivã voce, 
or in Writing; ſince it is ſufficient that the Will 
of the Legiſlator be any way made known to the 
Subject, tho it ſhould only be by the internal Sug- 
geſtion of Natural Light. Therefore we take it 
to be an uſeleſs Piece of Subtilty and Niceneſs in 
Mr. Hobbes *, when he maintains, that the Laws 
of Nature have no farther the Force of Laws, than 
as they are promulgated in Holy Scriptures by the Word 
of Cod; and not as they are certain Concluſions appre- 
hended by Reaſon, concerning the doing, or the omitting 
of Things. For, from the bare Dictates of Reaſon, 
we do not only underſtand that the Obſervance of 
Nature's Laws is good and profitable ro Mankind, 
but likewiſe that it is the Will and the Command 


of Gop, that Men ſhould govern their Actions 


by thoſe Rules; which is ſufficient to the Eſſence of 
a Law. Tho' ſtill indeed this Reply may be made, 
that natural Laws, even as they are the Dictates 
of Reaſon, cannot be conceiv'd any otherwiſe than 
in the Manner of Speeches, Propoſitions, or Sen- 
tens & 
As to Grotius's Definition *, where he ſays the 
Law obligeth ro that which is Right, we muſt 
obſerve, that he ſuppoſeth ſomewhat to be Juſt and 
Right before any Rule or Law; whence it mult 
follow, that the Law of Nature doth not make 
what we call Right, but only denotes and points 
it out as a Thing already Exiſtent. Concerning 
which H pochen we have already declar d our 
Mind, . Ch. ii. $. 6. | 3575 

To conclude this Head, It is evident, that under 
the Name of Laws, not only thoſe are compre- 
hended which belong to Juſtice ſtrictly ſo called, 
directing us, upon a full and perfect Obligation ?, 


2 De Cive, Lib, ii. 9. ult. „ C9.% So 


Of Law in general. 


Book J 


to exhibit ſuch and ſuch Things to others; but 
thoſe too which are concern'd about the other 
Virtues, and which extend no farther than the 
Agent's own Perſon. For which Reaſon Laws 
may, and. frequently are, made againſt Drunken. 
nels ©, and other kinds of Intemperance, which, 
Vices are ſo very prejudicial to the Paities com. 
mitting them * The ſame muſt be held as to 
*Sumptuary Laws, which preſcribe the Meaſure gf 
Expences in Victuals, Cloaths, Building, ard o- 
ther Furniture or Proviſions. In which Particu- 
lars, if any Man offends, he doth no one an Injury 
provided he defray the Charges out of his own 
Stock : And yet there's no Queſtion to be made 
but that a Subject may by Laws be obliged to Fru. 
gality, which conduceth ſo highly to every May; 
ntereſt and Advantage. 3 

V. But ſince in the Definition of Laws it hath 
been aſſerted, that they proceed from a Superior 
and that they have in themſelves the Power of 
obliging, it ſeems neceſſary that we here ſhew what 
Obligation is, and whence it ariſeth; as alſo why iz 
capable of receiving an Obligation, and how one 
Man can oblige another, or, which is the ſame 
Thing, how it comes to paſs that one Man may, 
by Virtue of his Authority and Command, enjoin 
another ſuch and ſuch Duties. Es 

Obligation, then, we have already defin'd, Ch. i 
§. 21. as a moral operative Quality, by which a Man 
is bound to perform ſomewhat, or to ſuffer ſome 


what. In thus defining Obligation we conſider it x 


it inheres in the Perſon obliged. Biſhop Cumber. 
land, Ch. v. S. 27. in his Definition proceeds an. 
other way, conſidering Obligation as it is an Act of 
the Legiſlator, by which he ſhews or declas, 
that Actions conformable to his Laws are neccſſuy 
to be done by the Perſons for whom the Laws are 
ordain'd. The Roman Lawyers call it the Bond if 
the Law, by which we are neceſſarily tied to this 
or that. For, by Means of it a kind of moral Bridl. 
is put upon our Freedom of Action, fo that ye 
cannot rightly take any other way than what ve 
are thus guided to. Not that it can ſo far reſtrin 
Mens Wills, as to render them unable to ſteer a 
different Courſe, tho' at their own Peril: For in 
this Senſe Aurian's Aſſertion will ever hold trie, 
Heoæiplo es aoTplas eis x., No Man i 
Maſter of another's Will. 


In Epittet. Lib. iv. Ch. xii, 


Mr. BAR B. NOTE & on 5. iii, iv, v. 


This fully includes the general Notion of a Law. See the ſame Note. | | 
* This Definition agrees only to obligatory Laws, i. e. which oblige us poſitively to act, or not, But we ſhall ſhew in 
our ſecond Note on F. 15. that the general Notion of a Law taken in the full Extent of it, as 'tis my Deſign to explain 
it there, comprehends that beſides a Permiſſion to act, or not act, in certain Caſes, as we judge convenient. 

2 To make the Arguings of the Author compleat, theſe Words ought to be added, But this is no Foundation for 1, 


Hobbes's Hypotheſes. 


3 To underſtand this Diſtinction of perfe# and imperſect Obligation, ſee Chap. vii. of this Book, $. 7, and Book iii. Ch. ir. 
§. 3, &c. See alſo what has been ſaid before, Ch. i. S. 19. concerning Power, | 

+ To this we may refer a Law of Seleucus, commanding, That whoſoever of his Subſects happening to be indiſpos d, ſhould 
drink pure Wine, unleſs upon the Advice of a Phyſician, if he recover A, ſhould ſuffer Death, for exceeding the Bounds of Temtt- 


rance without expreſs Orders, 


Which Penalty-was, no doubt, unreaſonably ſevere. Alian.mV. H. Lib. ii. Ch. xxxvii. But 


the learned Dr. Bentley is of Opinion, that all the Laws which paſs under the Name of Seleucus, and of which we find divers 
Fragments in Authors, are all forged, See his Angliſh — on Phalaris, p. 33 5. and Novell, de Repub. des Lett. by 


Mr. Bernard, June 1699, Art. v. 


5 The Author will treat of them Lib. viii. Ch. v. S. iii. There is a curious academick Diſcourſe upon this Subject, among 
his more choice acadamick Diſſertations (which I ſhall ſometimes quote) printed at Lunden in Sweden, Anno 1675, and fe- 


d at Amſterdam, under the Title of Analecta Politica, i. e. Politick Fragments, ſome Years ſince, if 1 miſtake not. 
* This is the Effect of all Laws obligatory, for as for the Laws of ſimple Permiſſion, of which we ſhall ſpeak Note. 


§. 15. the Effect is to give a moral Right, or Power, to have certain Things certainly and lawfully, or to do and require 


This Author gives the general Definition of the Inſtitutes, 
ments which Men enter into of their own Accord, with Relation 


certain Actions of another, if we judge it convenient. See Chap. i. $. 19. 20. aforegoing. 
ich 
lum, quo neceſſitate aſtringimur alicujus rei ſolvende, ſecundum en Jura. Inſtitut. Lib. iii. Tit. 14. Princ. 
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properly reſpects Payments, or all othe Engage 
another; for thus it runs, Obligatio eft Juris vinw 
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ple, Man muſt be conceiv'd to 


Now, altho' there are many other Things 
which have an Influence on the Will in bending 
towards one fide rather than the contraty, yer Oꝶ- 
ligation hath this peculiar Force beyond 
that whereas they only preſs the Will with a kind 
of natural Weight or Load, on the Removal of 
which it returns of its own Accord to its former 
Indifference ; Obligation affects the Will in a mo- 


ral Way, and inſpires it inwardly with ſuch a par- 


ticular Senſe, as compels it to paſs Cenſure itſelf on 
irs own Actions, and to judge itſelf worthy of ſuf- 


Y fering Evil, if it proceed not according to the 


Rule preſcrib'd. And hence alone we may under- 
ſtand how ſufficient the Strength of the Obligation 


is to the bending and inclining the Will; fince 


there's nothing but the Thoughts of that Good or 
Evil + which our Actions may bring on ourſelves 
or others, that can lay any Neceſſity of ſuch a 
Performance, or of ſuch an Omiſſion, upon the 


Mind of Man whilſt in Debate about future Con- 
| cerns; ſuppoſing that the Will is allow'd its pro- 


per Liberty, and that ſuch Actions are to beexert- 
ed, as may be properly imputed to the Agent. And 
in this Reſpe 


orce, and drives it on to the Choice of an un- 


grateful 'Thing, by the bare Senſe of approaching 


an imminet Danger: whereas Obligation doth far- 
ther engage the Perſon to acknowledge, that the 


Evil denounc'd againſt the Tranſgreſſion of ſuch or 
ſuch a Rule, doth not undeſervedly fall upon him, 


| fince by obſerving the Rule he might have declin'd 
| and _— it. 


VI. As to Man's being capable of receiving Ob- 


ligation, one Reaſon how he comes to be ſo is, be- 


cauſe he is endu'd with Will, which can turn to 
either Side, and fo guide itſelf by a moral Rule; 


| unlike thoſe other Beings which by ſome intrinſi- 


cal Conſtraint are determin'd to one and the fame 
AS of acting. Whence it follows, that ſo far as 
no Neceſſity is interpos'd by any external Princi- 
perfectly free, 
and to have a Power of doing all thoſe Things 
which fall within the Sphere of his natural Strength 
and Ability, Nay, when he hath once determin'd 
and reſoly'd with himſelf, or when he hath once 
made any Choice, yet in the Determination, Re- 
ſolution, or Choice, conſider'd purely as they 
1 from the Will, there is no ſuch Force, 

ut that he may, at his Pleaſure, rightly change 


or relinquiſh them: unleſs there intervene ſome 


out ward Reſtraint, forbidding any Alteration of 
the Will, when once ſettl'd and declar'dz for a 
Man upon once ſignifying his Will and Pur- 
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ond them all, 


of all Society and Commerce amongſt 
chiefly, Obligation differs from 
| downright Compulſion, that altho* both do ulti- 
mately repreſent ſome Object of Fear, yet Com- 
. 8 only ſhakes the Will with an external 
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poſe, may put himſelf under ſuch a Condition as 
that it ſhall be unlawful for him afterwards to res 
cede. 

Now a Man is ſuppos'd to have chang'd his 
Will, not only when he expreſly declares his pre- 
ſent Diſlike of his former Choice, bur likewiſe 
when he hath done any Thing inconſiſtent with 
his preceding Reſolution. And from this Princi- 
ple may be deduc'd the greateſt Part of what the 
Civilians deliver concerning Repentance, or the al- 
tering of a Purpoſe. For, if we enquire after the 
„ and ultimate Cauſe, why to repent of 4 

eſign ſhould in ſome Acts be lawful, in others 
not, we ſhall find it to be no other bur this, that 
ſome Acts are attended with an external Bond, 
which forbids any Change of Purpoſe once de- 
clar'd; whereas in the reſt, the Will is left to the 
Exerciſe of its intrinſick Liberty. The former 
Caſe uſually happens, when, upon Suppoſition of 
a Change in one Man's Reſolution, ſome other Man 
would be highly injur'd and * prejudic'd, and ſo 
Occaſion would be adminiſtred to the breaking off 
Men. And 
therefore from a Signification of the Will, this 
other Man is ſaid o obtain a Right, by Means of 
which he is now impower'd to make the promiſing 
Party ſtand to his Word, and upon Default may 
proſecute him by Force, either ſuch as he himſelf 
can exert, or ſuch as proceeds from the ſupream 
Ruler, according as the Perſons live, either in a 
State of Nature or of civil Society. Therefore, 
when upon Declaration made of my Will, another 
Man doth not obtain a Right over me, I am then 
at Liberty to repent of what I have done. And 
ſuch a Right over us is then not obtain'd, when 
the Sovereign, under whoſe Power we live, hath 
not given another Man Authority to require and 
exact that from us, which we have ſignify'd 
as our Intention. And hence it appears why 


poſitive Laws may be repeal'd by him that en- 


acted them; becauſe they do not convey to 
the Subjects any ſuch Right upon the Legiſlator, 
by Virtue of which they may demand and require 
their Continuance. Tho' ſome Commonwealths 
have endeayour'd to preſerve the Perpetuity of 
their Laws, by obliging the Members to declare 
upon Oath, that they will not conſent to their Al- 
teration. Nay, tho” at the End of the Stature 
or Ordinance a Clauſe ſhould be affix*d, pronoun- 
cing all Decrees that may hercafter be made con- 
trary to this, to be null and void, yet ſuch a 
Clauſe cannot hinder the altering or reverſing of 
a Law by which no Man has obtain'd a Right. 
For 'tis abſurd that a former Decree ſhould diſan- 
nul a latter ; ſince abſolute Power cannot bind 
and reſtrain itſelf; and ſince that which is in its 


Ty 4 >: Mr. BAR R. NOTES ons. v. 
This is the Opinion of Biſhop Cumberland, whoſe Words our Author tranſeribes. Another Engliſhman, in a Work 


which we hoped would have been turned into French, embraces the ſame Notion. 
ligation of a Man can be nothing elſe but a Reaſon and Motive propounded after an agreeab 
determining him to chooſe and waa one Manner of actin 


other than a great Degree of Mi 


AKT to him, the Duty or Ob- 
e Manner, and neceſſarily 
before another; and that Reaſon or Motive can be no 


ery to be ayoided, and Happineſs to be attained ; which can't be ayoided or gained 


by acting after any other Manner. He owns no other Obligation, and if there be any other, he believes, that if it be 


looked into with Care, it will be found to end in that. 
in his Nov. De la Rep. des Lettres, April 1700. 


Mr. Bernard expreſſes Dr. Gaſtrel's Senſe after this Manner, 


Mr. Bs an NO TES on g. vi. 


It is a Rule of the Roman Lawyers, Nemo poteſt mutare conſilium ſuum in alterius injuridm, i.e; No Man can change | 


his Purpoſe to another's Prejudice. Digeſt, Lib. I. Tit. xvii. De diverſis Re 1 
| . Lib. J. Tit. xvii. g. Juris. Leg. lxxv. 
We ſhall hereafter treat of ſeyeral Caſes in which tis lawful for a Man to — his Deſigns and Intentions. See 


Chiefly Lib. iii, Chap. vi, vii. 


own 


— 
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own Nature ſubject to change cannot be made 
fix d and irrevocable . The Athenians in Thu- 
cydides , laid up a thouſand Talents in the Cita- 
del, denouncing a capital Penalty againſt him 
who ſhould. either decree or perſuade the em- 
ploying that Money to any Ule, except in Caſe 
the City were attack'd by a hoſtile Fleet: And 
yet upon the Revolt of the Inhabitants of Chios, 
their Fears engag d them to repeal that Decree e. 
When Princes * add expreſly in ſome of their Con- 
ſtitutions, that altho*. they ſhould hereafter order 
any Thing to the contrary in a particular E- 
diet, yet the Magiſtrates and Judges ſhall not o- 
bey or regard any ſuch Command, this Addition 
doth by no Means amount ſo high, as to prove 
they may not abrogate ſuch Conſtitutions, but ra- 
ther ſhews, that the latter Orders are not ſerious, 
or that they dropt from them unawares. And 
ſometimes by this ſubtil Artifice they cut off and 
prevent the Importunities of ſawcy Petitioners, 
whom perhaps it would not be ſafe for them abſo- 
lutely to deny *. | | | 
But there's need of ageing very nicely 
between the poſitive Law itſelf, and that Right 
which it occaſions to be obtain'd. The Law itſelf, 
may be diſannull'd by the Author, but the Right 
acquir'd by Virtue of that Law, whillt in Force, 
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ſelves, or , by their Succeſſors. For upon theſe 
Acts a Right is obtain'd by other Men, which 
ought not (to be taken from them againſt thei 
Conſent. Hence it appears, that when a Man 4 
nounceth his Right, it is not neceſſary to add 9 
preſſy, that neither he nor his Heirs will do here. 
after any Thing contrary to that Renunciation. 
and that if they do attempt any ſuch Matter, i 
ſhall be eſteem'd void. For, ſince in Deeds ct 
this Nature a Man plainly declares his recedi 
from his Right to any Thing, and profeſſeth to 
tranſlate it on another Perſon, it would be eviden 
without that additional Clauſe, that he Lean. 
(with any Force or Effect) aſterwards diſpoſe of 
that Thing, having no longer any Right or Tit. 
to it. And for the tame Reaſon, becauſe whilg 
the Teſtator lives, no Man hath obtain'd a Right 
by Virtue of his Teſtament, he may fairly alter it 
even tho” he had ſtrengthen'd it with a Clank de- 
claring all Wills that ſhould hereafter be made ih 
be invalid. For this indeed carries Grounds e. 
nough to make us preſume the latter Will did not 
proceed from his ſerious Intentions ; yet if that 
very Clauſe be revok'd in that latter Will, the for. 
mer will be of no Virtue or Efficacy. And ſo in 
Deeds and Inſtruments of Conveyances and other 
Contracts, if a Diſpute ariſe about any Point, that 
which bears the latter Date ſhall take Place of that 


mult ſtill remain: For, together with a Law, to 
take away all its precedent Effects, would be a high which was made firſt. 
Piece of Injuſtice: For Example, * Suppoſe it were VII. From what has been ſaid, we may like. 
a Law in any State, that as a. * Man diſpos d of wile gather the Reaſon why a Man cannot be 4. 
bis Paſſeſſions by Will, ſo the Right to them ſhould lig d to himſelf, or why he cannot enter into any 
fand. It would be very fair, in this Caſe, for the Agreement or Promiſe purely directed to his own 
Sovereign to retrench this Liberty of Teſtaments, Perſon, no other Party being concern'd with 
and to order that for the future all theſe Inheri- him. For he who obtains a Right by any Obli- 
tances ſhall paſs to the Heirs at Law. Yet it gation, may fairly wave that Right, when by 6 
would be unreaſonable to take away from Perſons doing he injures not a third Man. But now in this 
what fell to them by Will, whilſt the former Law Caſe the obliged and the obliging Party, or he 
was in Uſe and Vigour. And by the fame Rule that owes the Right, and he that obtains it, ar 
we may judge of that Action of Pope Boniface VIII. one and the fame. Therefore ſhould a Man never 
when, out of Hatred to 8 the Fair, King of ſo much reſolve to oblige himſelf, yet the Obl: 
France, he recall'd all the Indulgences which his gation would be in vain, ſince he could excuſe 
Predeceſſors had granted. to the French Nation; himſelf from Performance at his Pleaſure : And he 
which Harry Stephens hath ſo juſtly ridicul'd in that can diſpenſe with himſelf in this Manner 
his pleaſant Apology for Herodotus *. is actually — Beſides, ſuch an Obligation 
We muſt take Care likewiſe to diſtinguiſh the could be of no manner of Uſe; becauſe when 1 
other Acts of Sovereigns from their Laws, leſt any Man gives or denies any Thing to himſelf, he nei- 
ſhould imagine that all their juſt Donations, Alie- ther gets by the Performance, nor loſeth by the 
nations, or Compacts, may be retracted by them- Omiſſion . ** | 


b Lib, ii. Ch. xxiv. Ed. Oxon. p. 98. © Ibid. Lib. viii. Ch, xv. p. 476. 


2 Vide Cicero. ad Attic. Lib. iii. Ep, xxiil. 
e Cap. xl. F Add. Senec. de Benef. Lib. v. Ch. vii, &c. 


4 Vid. Cod. Lib. v. Tit. viii. fi ex reſcripto nuptis petantur. 
Mr. BA RR. NOTES on F. vi. 


7 Tf Kings were infallible, as they would in the Caſe before us always take proper Meaſures, and command nothing but 
what is for the great Advantage of the State, we might believe that whatever Laws and Orders they make, ought never to 
be altered; but ſince the contrary is evident by Experience, it is as abſurd, as prejudicial to a Society, to affirm, That what 
is once reſolved and eſtabliſhed, in what Manner ſoever it is done, ſhould always continue in Force, whatever Inconveni- 
ences may ariſe from it, The antient Kings of Perſia, whoſe Laws were looked upon as unalterable, found themſelves 
often obliged to hinder their Effect by ſome latter Edicts, (See Eſch. viii. 8, &c.) and the Princes who in all Times have 
acted upon this Principle, altho' cloſely, muſt eaſily obſerve the bad Conſequences of it, if they were careful to do their 
Duty, unleſs they were intoxicated with a good Opinion of themſelves, and puffed up with a falſe Notion of Grandeur, 
4 See Mr. Hertius's Diſcourſe, entitled, De Lege, Clauſula, ut nt abrogari unquam poſſit, munita, i.e. Of a Law ſtrengthei- 
ed with a Clauſe, that it ſhall not be repealed, which is the farſt of his third Tome of ſmall Tra&s and Comments. 


5 So in the Civil Law, new Laws and new Conſtitutions have no Force but for the future, they meddle not with whats 


paſt; as theſe Words import, Leges & Conſtitutiones futuris certum eſt dare formam negotiis, non ad fatta preterita revola- 
7i. Cod. Lib. i. Tit. xiv. De Legib. & Conſtitut. Principum, Leg. vii. See Mr. Da uA T's Civil Laws according to t he Or- 
der of Nature, Tit. i. .. 1, $. 13, Cc. of the Preliminaries. ä 


6 It is a Law of the xii. Tables, Ut quiſque legaſſet ſue. rei, ita jus eſto, i, e. As every Man bequeaths his Goods, let Right bi. 


Inftitut. Lib. ii. Tit. xxii, De Lege Faleid. in the Beginning. See alſo Digeſt. Lib. I., Tit. xvi. De verbor. Significat. Leg. c. 
7 See Lib. viii. Ch. x. following. zzz 8 my 
See Lib. v. Chap. xii. f. 6. | | 785 a | . 
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CHAT. VI. 


But whereas it is ſometimes ſaid, that a Man is 
2 olg to preſerve himſelf * , the Meaning of 
re- chis is no more, but that the Exerciſe of that Ob- 
ex- ligation, inherent in every Man, is terminated 
res in a Man's own Perſon, but it hath likewiſe a re- 
n; ference to Go p, the Author of natural Law, as to 
i him who hath a Right of requiring the Perfor- 
7 EZ mance of that Obligation, and of uniſhing its 
ins 8 Neglect: And therefore a Man is ſo far bound 
8 to conſult his own Preſervation, as he is a Servant 
nt, of Go p, anda part of human Society, to which 
no. by the Divine Command he ought to ſhew him- 
. of ſeif a uſeful Member. In the fame manner as a 
ile Maſter may rightly puniſh his Servant, and a So- 
llt vereign his Subject, who hath render d himſelf 
ght unfit to diſcharge his proper Labours and Em- 
Tit, | ployments. Neither is this Maxim, that a Perſon 
de- | cannot oblige himſelf, confin'd to ſingle Men, bur 
6 to extends to whole Bodies and Societies. As for 
$ e- that which ſome Authors urge about a Man's 
not ſwearing to himſelf, Thar he will, for Inſtance, 
the refrain from this or that Enormity to which his 
fr. evil Apperites incline him, this Obligation bears 
vin the Nature of a Yow, the exacting of which ap- 
thee WE pertains to Almighty Go p*. | 7 
the VIII. Another Reaſon why, ſince the Will of 
the Man is capable of conforming to a Rule, ſuch a 
| © Rule may be preſcrib'd to it, and an Obligation 
lite. laid on it thus to conform, is, becauſe he ſtands 
e. under the Command of a ſuperior Power. Theſe 
two Conditions put together, render Men liable 
ms Obligations , proceeding from eternal Princi- 
233 ples. For when the Powers of any Agent are ſo 
Obb. tied up by Nature to an uniform way of acting, 
by ss that it cannot by its inward Motion fteer a dif- 
15 ferent Courſe, the Action thus produc'd is rather 
5 h phyſical than moral, and ariſeth rather from Ne- 
was ceſſity than from Obligation. And, on the other 
7 


hand, where a Perſon acknowledgeth no Superior, 
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cede from it. And that ſuch is the Nature of Man 
every one's Obſervation may inform him. | 
| IX. Obligations are laid on human Minds pro- 
perly by a Superior, that is, by ſuch an One as not 
only hath ſufficient Strength to denounce ſome 
Evil againſt us upon Non-compliance, but hath 
likewiſe juſt Reaſon to require the retrenching of 
our Free-wills by his own Pleafure. For when 
any one is endued with theſe Qualifications, fo 
ſoon as he ſhall command any thing, and ſhall 
farther ſignify the good and evil Conſequent on 
Obedience and Diſobedience, there muſt needs 
ariſe in the rational Faculty, a Fear mix'd with 
Reverence, the former proceeding from his Power, 
the latter from the -Confideration of ſuch other 
Reaſons, as without that Motive of Fear, and 
barely by way of Counſel, ought to prevail on 
us to embrace the Command. Hence we con- 
ceive, that the Right of impoſing Obligations on 
another, or, which comes to the ſame Thing, the 
Right of commanding another, and of preſcribing 
Laws, doth not ariſe barely from Strength, or from 
the ſuperior Excellency of Nature. Strength 
indeed, may of it ſelf ſo far bend me contrary to 
my Inclinations, as to make me chooſe rather, for 
a while, to obey another's Will, than to venture 
the Experience of his Force: But this Inducement 
ceaſerh, when once the Fear is over, and I ſhall 
then have no Reaſon why I ſhould not act rather 
according to my own Pleaſure, than according to 


bis. And where a Man can bring no other Argu- 


ment for my Compliance to his Orders, but Force 
and Violence, nothing hinders, but that if I judge 
it expedient for my Affairs, I may try all Means to 
repel the Violence, and to aſſert and vindicate my 
own Liberty | pe 
X. It may not be improper here, to examine 
that Aſſertion of Mr. Hobbes, which he hath laid 
down in his Book, De Cive*, and which runs 


255 there can be no eſſential Principle apt to reſtrain thus, in the Engliſʒ Improvement of his Leviathan 
. | his inward Liberty. And, altho' ſuch an one ©. The Right of Nature, whereby GO D reigneth 
. * ſhould never ſo exactly obſerve a certain Method over Men, and puniſheth thoſe who break his Laws, is 
2 e of proceeding, and conſtantly refrain from ſome 70 be deriv'd, not from his Creating them, as if be re- 
ex kinds of Actions, yet this would not be taken for ird Obedience as of Gratitude for his Benefits, but 
pe: | the Effect of any Obligation, but of his own free from his irreſiſtible Power. The Argument with 
hen Pleaſure. It follows then, that he alone is capa- Which he defends this Notion is carried on to this 
he net ble of Obligation, who can have Knowledge Purpoſe : © All Right over others being either by 
by the of a Rule preſcrib'd him, and hath a Will intrin- Nature, or by Compact, that Right may be ſaid 
| | fically free, able to ſteer contrary ways; which © to be granted by Nature, which Nature doth 
„Will uſt, however, when a Rule is enjoin'd it © not take away.” Now ſeeing all Men, by Nature, 
1. 2 by a Superior, be ſenſible that it ought not to re- had a Right to all Things, they had a Right every one 
2 Com, Felden ad Grot, Lib. ii. Ch, xiii. $. 1. b Ch. xv. $.5. P. 187. 
_ Mr. Bars. NOTES, on S. vi, vin, and 1x. | | 
"hat what © That is to ſay, That Man is the Object of the Duties that reſpe& himſelf, but not the Foundation of them; and 
conveni- it he is obliged to preſerye himſelf (for 2 or improve himſelf, he is not the Cauſe of it himſelf altogether, as 
emſelves if he could lay an Obligation upon himſelf, but becauſe G0 p will have him do ſo. See Lib. ii. Chap. iv. S. 16. 
mes have 2 This is, becauſe theſe Bodies are looked = as a ſingle moral Perſon, See what is ſaid above, Chap. i. 5. 13. 
do their * Theſe Words ought to be added, acknowledging a Superior, can and the Author himſelf has not omitted them in his 
adeur, Abridgment of the Duties of a Man and Citizen, Lib, i. Ch. ii. . 4. where the reſt of this Sentence is found Word for Word. 
Irengthel- Wh All the Power of obliging an intelligent Creature, as Man, is founded upon the — and Will which he hath to 
make himſelf happy, or leſs miſerable, than he would be, if he diſobeyed. If Man were ſuch a Creature, that he muſt 
th what's . neceſſarily be un appy, or that it were impoſſible that his Miſery could be increaſed or diminiſhed, Go p might force 
a revocg· bim indeed to act after ſuch or ſuch a Manner, but he could not properly oblige him to it (Gaſtrell in his Extract of the 
» t he Ot- New Rep. of Letters.) It were alſo in vain for an intelligent Being to pretend to ſubje& another's Actions to a certain 
Rule, if it be not in his Power to reward his Obedience, and puniſh his Diſobedience, and that by ſome Good or Evil, 
Right bt Which is not the natural Effect or Produce of the Action itſel > for that which is naturally profitable, or unprofitable, . 
Leg. cu. works of itſelf without the Help of any Law. Mr. Loc's Philoſ. Eſſay, s 428, 
2 Terent, Adelph. Malo coaftus qui ſuum officium facit, exc, He that doth his Duty out of Fear of Puniſhment, will 
© ſure to take care whilſt he is under Apprehenſion of being diſcoyer'd: but upon the Hopes of Privacy and Security, 
de never fails to give a Looſe to his old Inclinations. | 
Bu | of 
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of them to reign over all the reſt. But becauſe this 
Right could not be obtain'd by Force, it concern'd the 
Safety of every one, laying aſide that Right, to ſet 
up Men with ſovereign Authority, by common Con- 
ent to rule and defend them : Whereas if there had 
been any Man of Power irreſiſtible, there had been 
0 Reaſon why be ſhould not by that Power have 
rubd and defended both himſelf and them, accordin 
to his own Diſcretion. To thoſe therefore, whoſe 
Power is irreſiſtible, the Dominion of all Men ad- 
 bereth naturally by their Excellence of Power; and 
conſequently it is from that Power, that the King- 
dom over Men, and the Right of afflitting them at 
his Pleaſure, belongs naturally to Almighty CO, 
not as Creator and Gracious, but as Omnipotent. 
Now in this Diſcourſe there are ſeveral Things 
that deſerve to be cenſur'd. For, in the firſt Place, 
it may be queſtion'd, whether or no thoſe two 
Expreſſions, A Right of Sovereignity (upon account 
of Strength) is granted by Nature, and, 4 Right 
of, &c. 1s not taken by Nature, hang very well to- 
gether. _ Becauſe in moſt Caſes, my not taki 
away a thing is by no means an Argument, that 
therefore grant it. And ſince, not to be taten away, 
and 10 be granted, are different Things; ſuch a 
Right may ſeem to be granted by ſome other Prin- 
ciple than Nature, tho Nature doth not tale it 
away. Beſides, that Maxim, All Men by Nature 
bad a Right to all Things ! , ought to be interpret- 
ed with great Caution. By Rigbt , he means the 
Liberty which eyery Man hath of uſing his natu- 
_ tural Faculties according to Reaſon. Therefore 
his Principle, in a ſound Senſe, will amount to no 
more than this; By Nature, that is, upon the Re- 
moyal of all Law, every Man may fairly uſe his 
natural Strength againſt thoſe whom his Reaſon 
inſtructs him thus to deal with, for the ſake of his 
own Preſervation. But it doth not hence follow, 
that barely by natural Strength an Obligation, 
properly ſo call'd, may be laid on another: For to 
compel and to oblige, are very different Matters; and 
tho? natural Strength be ſufficient for the former, 
yet the latter cannot be perform'd by that Superi- 
ority alone. For, even according to Mr. Hobbes's 
own Notion, as one Man hath a Right of compel- 
ling others, ſo thoſe others have a Right of reſiſt- 
ing him. But now Obligation cannot ſtand with 
a Right of reſiſting ; becauſe it preſuppoth ſuch 
Renens as inwardly affecting Mens Conſciences, 
make them conclude, by the Judgment of their 
own Mind, that they cannot honeſty, and there- 
fore rightly reſiſt. And though it be irrational, to 
contend violently againſt a ſuperior Strength, and 
by that means to draw upon ourſelves greater 
Miſchiefs; yet there remains in us a Right of try- 
ing all Ways, either to drive off the Force, by the 
dexterous Application of other Force, or to elude 
it by Subterfuge and Eſcape: But neither can this 


Right conſiſt with that Obligation which is pre- 


ciſely ſo term'd, and which Grozius commonly op- 


£ vide De Cive, Ch. i. $.7. 


"Raw Book 11, Ch. ii. $. 3. 


of Law in general. . 


b De Cive, Ch. viii. F. 2. 
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Bock. 
poſeth to Extrinical*. So that, on the whole 
Matter, by bare Force, not the Right of Reſiſt. 
ance, but only the Exerciſe of it, is extinguiſh'q 
We may explain the Point by the Caſe of Brutes, 
with which we Men live in a lawleſs State: Now 
thoſe of them which wecan maſter by our Strength 
we lay hold on, and employ in our Service but 
if any of them eſcape our Power, we are not apt 
to complain of any Injury receiv'd from they 
Nor can it be here replied, that Brutes are not _ 
pable of Obligation; and that therefore they can. 
not be tied and engag'd any other Way, than b 
Strength: For Mr. Hobbes himſelf acknowledgety 

„That a Captive in War, although capable of 
Obligation, yet is under none, whilſt he is reſtrain 
only by natural Bonds, and before the Interpoſi. 
tion of any Faith, or Compact; and that there. 
fore, ſuch an one may give his Conqueror the 
flip, or may aſſault him violently ; ſo | as he 
finds Opportunity. Seneca de Ira. Lib. ii. Ch. xi. 
Nature hath ſo order d Things, that he whoſe Great. 
neſs depends on the Fear of others, is not without 
Fear himſelf. Were we diſpos'd to be tedious, ve 
might farther ſhew, that this Maxim of Mr. Hobbes 
is meer Abſurdity 
Gop Almighty. For how can Nature be faid to 
have granted any thing to GoDp : Since Nature is 
either Gop himſelf, or, at leaſt, the Work of 
Gop ? For theſe Reaſons therefore, and becauſc 
it ſeems unworthy of the Divine Goodneſs, ve 
conclude, -that the Right of Commanding, or the 
Sovereignty of GoD, as it denotes the Virtue of 
imprinting Obligations on Mens Minds, is not to 
be deriv'd from the bare Conſideration of his On- 
nipotence. 

Neither do thoſe Arguments, brought 170 

r. Hobbes from Scripture, prove the Truth of hi 
Poſition. When Go p ſeems to have Recourſeto 
his Abſolute Power, about the Calamities ſend on 
Job, we cannot hence infer, that he hath no Right 
over his Creatures, but what ariſeth from that 
Power only. Job himſelf, at the beginning of his 
Sufferings, . made a true Declaration, by what 
Right Go p had deprived him of his Goods, and 
of his Children: The Lord gave (lays he) and ile 
Lord hath taken away. That is, why may not here- 
call at his Pleaſure, thoſe Things which he gave up 


the ſame free Account? But when his Grief had ſo 


far prevail'd on his Reaſon, as to make him enter 
into Expoſtulation with Heaven, then Go p, to re- 
po the Inſolence of the Complaint, alledg'd his 

ower, fince the Sufferer had now neglected to 
conſider the other Reaſons of the Divine Sovereign 
ty and Command. And thus we commonly 2 


with obſtinate and refractory Subjects; when they 


refuſe to hear our Reaſons, we thew them ouròtrengib 
to make them underſtand not only their Sin, but 
their Folly too in oppoſing our Dominion. In the 
ſame Manner, if a Perlon complains of the Mi- 
fortunes of good Men, and the Proſperity of the 


© Add. Senec. ad Polyb. Ch. xxix. 


 2Pindar. Pyth. Od. 2, Herd arge gs, & c. To kick againſt the Goad is a very dangerous Attempt. 
But this external Obligation impoſes alſo, according to Grotius, a Neceſſity of not reſiſting. All the Difference b 

this, That the internal Obligation has reſpect to Right, properly ſo call'd, by Virtue of which we act according to 

Reaſon, and agreeable to the Light of Conſcience, whereas an external Right, which produces an external Oblig- 


tion, imports no more than Impunty 
of it, altho' in this laſt Caſe he can't reſiſt lawfully, 


Treatment which a Priſoner of War receives from a Conqueror, and a Subject from his 
Pacis Prolegom, S. 41. and Lib. i. Ch. iv. §. 3. and Lib. iii. Ch, vii. $. 6, 7. | 
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to him that uſes this Right, and hinders not but that he may do Evil in the Uſe 
Grotius, among other Inſtances, * an Example of the il 


rince, See De Jur. Bell, O 


wicked 


and Nonſenſe, if applied to 
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4 icked, when he perſiſts 
& | 8 of that Proceeding, in the laſt Place, we 
Confound him with Divine Omnipotence: As if 
we ſhould ſay, Lou that fans) your elf injur'd,-g0 
and try your Strength againſt GO D for Satisfaction. 
Nor is it a better Inference of Mr. Hobbes, when 
he ſays, that the Obligation of paying Obedience 
to Gop is incumbent on Men; upon Account 
of their Weakneſs. For this only could make it a 
piece of Folly in us, not to redeem our ſelves by 
obeying, from ſome greater Evil: But it doth not 
at all take away our Right of deſiring, and f- en- 
deavouring, by all Means, to eſcape the ſuperior 
Strength which thus oppreſſeth us. But ſuch a 
E Right is utterly excluded by every true Obligation. 
Nor is this Conſequence good, Of tuo Omnipo- 
tents, neither can oblige the other, therefore Men are 
| oblig'd to GO D, only becauſe they are not Omnipotent; 
were the Antecedent never ſo unqueſtion'd. Not 
to fay; that the Fanſy of two Omnipotent Beings | 
is 4 an impoſſible Suppoſition. Neither did our 
Saviour intend to aſſert his Right againſt Saul by 
that Argument, It is hard for thee to kick againſt the 
Pricks; but rather to reprove the Boldneſsand Va- 
nity of Saul's Defign. Nor was that mighty Con- 
vert afterwards invited by Ananias into the Chriſtian 
Faith, barely by being inform'd how much above 
his Strength it was, to deſtroy that Profeſſion. We 
have applied ſo much the more Diligence to the 
confuting of this Opinion, the more Danger we 
apprehend of its being abus d by violent and head- 
ſtrong Men. In Thucydides the Athenian Am- 
baſſador ſpeaks to this purpoſe, We follow the com- 
mon Nature and Genius of Mankind, which appoints 
thoſe to be Maſters whoare ſuperior in Strength. This 
Law is not of our making, nor are we the firſt who 
Have uſed it; but we receiv'd it as it came down 10 
us, amd we ſhall leave it to guide the Practice of all Po- 
ſterity. Dionyſ. Halicarn. Lib. i. Ir is a Law of Na- 
ture common to all Men, and which no Time ſhall diſan- 
nul or deſtroy, that thoſe who have more Strength and 


deaf to the genuine 


* Brennus (in Plutarch's Camillus) calls it a moſt an- 
tient Law, that which gives tothe Valiant the Poſſeſ- | 


Mr. Bars. 


| lity, who did not un 


of 


another's Will. But if they are not both reduced to the 


cauſe he can't do ſo much as the other, 


176 „ον, Ar A0 Teatro: xpno upper, ere I wrparuc 


Lib, v. Ch. cv. See alſo Dionyſ. Halicarn. Lib. i. Ch. v. 
rar F vower de, ; 
7 Plato's Words are, 'Ovds 
the Greek Authors, which he quotes, nor, thro' Inadvertence, 


throughly, thus, i = 
are alle than the . 


Ibid. | | w 
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Plutarch in Pelop. p. 290. 
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Hercules drove off Ger 
nor gave them him; the Hero having a natural 


Excellence ſball hear Rule over thoſe that have leſs. . 


- © $Sec how Mr. Locke _—_— this, in one of his Letters written in French; becauſe it w 

erſtand Latin. Two Omaipotent Beings. are altogether inconſiſtent, 
ſuppoſe, that the one muſt always will what the other does; and in this Caſe, he, whoſe Will is neceſſarily determined 
the other, conſequently has not that Perfection; for 'tis better to be free, than to be ſubject to the Determination 


6 Brennus's Words, in Plutarch's Camillus, are theſe, O 407 du 
Ii 73-xpurlon T% Tor ib Jide, ag xd. v vf G, g rr, ad 1 Nin. 36 N Thr 


avdpec THro Y ict To mebnwa, To cdα,¹, AN &rIrurody | 
2 It appears plainly by this Place, as it is printed in all the Editions of the Original, that this Writer did not conſult 


them, and ſo I have render'd it, tho” the Engliſh Tranſlator did not mind it. 
i 9 'H Ot ½ (t) Seis avrh Dο e hy, ors Occ irs Y aphuinw TE xi 
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ſions. of Cowards; derived from GO D himſelf, and 
reaching even to brute Creatures; for even among ſt 
theſe, Nature gives larger Privileges and Portions to 
the Strong than to the Weak, Livy hath expreſs'd the 
Notion more conciſely, Omnia fortiumeſ/e, that the 
World was made for the Bold and the Strong. Calli- 
cles (in Plato's Gorgias) purſues the fame Argument: 
In the firſt place, he lays down this Suppoſition, 
That Nature and Law are many times contrary to 
each other: He inſtanceth in the Caſe of Injury; 
to receive which is by Nature the moſt baſe and 
vile, ' as the Treatment of a Slave, not of a free Sub- 
Jeet ; yet to do an Injury is much worſe in the Con- 
ſtruction of the Law. He obſerves it to have been 
the Policy of Law-givers to encourage this latter 
Notion, ſo to order the uſeful Engines of Praiſe 
and Diſpraiſe, as to hinder others from growing too 
powerful for them; well knowing, that they were 
otherwiſe * an unequal Match for the Multitude. 
? Now Nature herſelf (ſays he) as I imagine, ſhews 
it to be juſt and right, that the Good and the Strong 
ſhould have, in every thing, a larger Share than the 
Bad and the Weak. And therefore, whereas Xerxes 
and Darins had both made uſe of this Pretence, the 
former againſt the Grecians, the latter againſt the 
Scythians 3, he ſays they did all this according to the 
Law of Nature. He complains that the rigid Doc- 
trine of Juſtice damps and oppreſſeth the generous 
Spirits of young Men; or that, on the contrary, 
when any one breaks thro? thoſe formal Reſtraints, 
he ſeems to ſhake off his Ruſt, and to /hine in all the 
Splendor of natural Right. On this Principle, he ſays, 
Geryon's Oxen, who neither ſold 
aim; the f Right 
zo the Oxen, and all the other Goods and Poſſeſſions of 
inferior puny Mortals. And this is indeed the Maxim 
which the great Bullies of Mankind would have 
prevail in the World: Hoc Ithacus velit, & magno 


mercentur Atridæ. Plutarch's Opinion is much more 
moderate, and might be admitted with leſs Excep- 


tion, It is the finſt and principal Law of Nature 
(lays he) hat he whoſe Circumſtances require Pro- 
rettion and Deliverance, ſhould admit him for his Ru- 


ler who is able to reſeue and defend him. 
NOTES. 


as to be ſhewed to a Perſon of Qua- 
becauſe we muſt neceſſarily 


Neceſſity of willing the ſame Thing always, then the one 


may deſire to have that done which the other would not; in which Caſe the Will of the one muſt prevail over the 
Will of the other, and ſo. he, of the Two, whoſe Power can't bring about what he would, can't be Omnipotent, be- 
So that there can't be two Omnipotent Beings, and conſequent 
Gods, p. 413. See alſo Mr. Clerc's Ontology, Seck. iii. Ch. x. H. 3. ; $07 4 2 
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5 ruds, cc. 
did he ſometimes throughly underſtand the Latin Tranſlation. 


Callictes in Plato ſays, 6 Time Tv; ue, ö. wow; wvbpwrer 408 35 ei r Words both very clear and coherent with the 

former Diſcourſe ; but Marſilius Ficinus having tranſlated them in an ambiguous Manner, unleſs one conſiders them 
condunt, imbecilliores ins ac multitudo ipſa eft ; Mr. Pufendorf thought that he had ſaid, Law-givers 

as if the Latin had been, Imbecilliores multitudine i | \ 

as the Senſe of Callicles is, That the Laws were firſt eſtabliſhed by the People, who thought themſelves not ſtrong enough 

to defend themſelves againſt the Inſults of others, and chiefly by thoſe People, which ſuppoſed the Great ones to oppreſs 


neipſa, or in the Greek, a hn F roar, where- 
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itſelf ſufficient for that great Purpo 


buſing his Cattle hap 
M Pirate. 


ond their Power, are ſo term'd, becauſe t 
has given the ſupreme Government of the So 
. 14g Gus +3 , | 6.1 * 
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nec eft quod ab his ad hominum vitam 
bieamus See alſo Tully de Nat. Deorum, Lib. ii. Ch. xxv. 
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XI. Others there are who derive the Origin of 
Sovereignty, or of the Power of impoſing Obli- 
5 on another, from Eminency or ſuperior 
Excellency of Nature, which they pretend is of 
ſe. They draw 
a main Argument from the Nature of Man, in 
whoſe Mind, as in the moſt excellent Part, is ſeat- 
ed the a 594,cormgr, the Directius Power. To il- 
luſtrate which, they alledge the Authority of Czce- 
ro *, when he commends the Latin Phrale exire de 
poteftate, as applied to thoſe, who are carried away 
from rational Acting, by the Fury of their Paſſions 
and Luſts; ſuch Mea wen, wer, gone out of the 
Power or Command of their Minds. 2 Ariftotlelike- 
wiſe is brought in to ſtrengthen their Party, be- 
cauſe he hath ſomewhere declared, that if a Man 
can be found excelling in all Virtues, ſuch an one 
hath a fair Title to be King. Thus the moſt ſu- 
perlative Pre-eminence of GoD, would, they ſay, 
deſerye Veneration, though he had never created 
the World. Farther, to this Pre-eminence of Na- 
ture they add Non-accountableneſs; and affirm, 
That for this Reaſon only, if a Man uſeth brute 
Creatures (whom he ſo far excels) any otherwiſe 
than with Decency and Moderation, he may do it 


fairly and ſecurely, and they have no Right to com- 


plain of their hard Treatments: Becauſe when one 
"contends with another about Matters of Right, he 
doth, as it were, compare himſelf with him, and 
is willing that both ſhould be judg'd by the ſame 
Law; but this cannot be admitted in two Natures 


fo vaſtly different, that one may be faid to have 
been made for the fake of the other. And there- 
fore they pretend, that Go p declar d Mens Right 


over Brutes, purely on Account of their ſuperior 
Nature. Whence, they tell us, if a Man, for a- 
to be puniſh'd by the 
| ate, this is not done in Favour of the Beaſts, 
but for the ſake of the other Subjects, whoſe In- 


"tereſt ir frequently is, that every one ſhould uſe 
well what he olfefſerh. On the fame Score, they 
"fay,. the Body ought not to complain, though it 
ſhould, by the Command of the Soul, be waſted 


and worn out in Labours; ſince it is in ſo high a 
Degree ſurpaſs'd by that Nobler Part. 
But, to deliver our own Jud 


who have in themſelves a Power 


the Perſon who is to receive the Obligation, hath 


in himſelf a Principle of guiding his own Actions, 


aw. in general. 


yet be perſuaded, that from a b . 
yet be perſuaded, that from a bare I ranicenden 
1 can Ipring a Right of impoſin Obs. 
gation on o 
of being their own Governors and Directors. For 
neither doth a ſuperior Nature always imply a 
Fitneſs to Rule an Inferior; nor do the different 

Degrees of Perfection, in natural Subſtances, im- 
e! denote a Subordination, and a Depen - 
dence of one upon the other. But rather, ſince 


which he may judge ſufficient for his turn; there 
appears no Reaſon why he ſhould ſtand preſent. 


ly convicted in his own Conſcience, if he act; hi ® |} 


ther by his own Pleaſure, than at the Will of an. 
other, who in Nature excels him. And therefore 
tho' that Notion of the Epicureans was moſt ſenſe. 


leſs and impious, in which they deſcrib'd the Goa, 


as enjoying their own Happineſs with the hi 
Peat ad” Tranquillity Mar remoy'd foes - 
troubleſome Care of human Buſineſs; and neither 
ſmiling at the good, nor frowning at the wickel 
Deeds of Men; yet they rightly enough inferr d 
that upon this Suppoſition, all Religion, and al 
Fear of Divine Powers, was vain and uſeleſs. For 
who will worſhip another, that is neither willi 
to aſſiſt, nor able to injure him? The Contem. 
plation of ſo noble a Being as this, may indeed 
Excite Wonder in us, but it can never produce Ob. 
ligation. Beſides, we Chriſtians confeſs, thy 
there are created Spirits endued with a Nature fi 
ſurpaſſing our own; and yet we acknowledge ng 
Sovereignty that they bear over us, immediately 
on their own Account. Apocalypſ. xxii. 9. Mar. 
Antonin. Lib. vi. Ch. xliv. If the Gods do not at al 
regard or order human Affairs (which yet it is thy 


higheſt Impiety to imagine) to what Purpoſe are up | 


Sacriſices, our Supplications, and our Oaths, and oy 
other Atts of Worſhip, by which we ſuppoſe the Dj. 
vine Powers to be ever preſent and converſant among 
us? Cicero de Natur. Deor. Lib. i. Ch. ii. The 


| have been Men in the World, who thought the Cod. 


not in the leaſt concern'd\ about human Afﬀairs. Wy 
this Opinion admitted for true, there could be no ſuth 
Thing as Piety, Holineſs, or Religion amongſt Me: 


For to pay theſe Regards to the Divine Nature, i 


moſt agreeable to Goodneſs, and ro Purity, provided ile 
take Notice of bur Actions, and are the Authors of ay 


Benefits and Advantages in our” Lives. But if ths 


Gods are neither able nor willing to help us, nor at all 
beſtow their Care and Obſervation on our Proceeding, 
and ſo derive no Bleſſings, no Favours upon Mankind, t 
what End is our or ſip, our Honours, and our Prayer, 
the Tribute which we-now pay to the Immortal Beings? 


As 10 Virtus can ſubſiſt in Hypocriſy and Shew, ſo tje- 


cially Piety would be ſoon loft in that Diſguiſe ; and then 
farewel to all Holineſs, and all Religion; which bring 
once baniſh'd the World; what could follow hut the Mi 
ſery of utter Diſorder, of "univerſal Confuſion? And 


again, N has Piety can you vave to him from whom ju 


have receiv'd no Benefit? Or how can he claim any 


Thing as his Due, who bath no Merit topleadin his Be. 
half ? Idem de Nat. Deer. Lib. ii. The common 


Title which our Anceſtors, gave Jupiter was, Op. 
mus Maximus, molt eminent in Goodneſs and in Great 
neſs. In which we find Goodneſs or Beneficence 


preferr'd to Greatneſs; it being a more noble, and 


more excellent, as well as the moſt acceptable 


i Mr. BAR RB. NOTES on $.X1. 


* Tully's Words are, Itaque nihil melins, quam quod eſt in conſuetudine ſermonis Latini, cum exiſſe ex poreſtate dicimus eos, qi 


ib. iii. CH. xvii. 


eſfrenati feruntur, aut libidine, aut iracundia, Tuſc. queſt, Lib. iii, Ch. v. To which Words it may be convenient to add an. 
Other Paſſage of Cicero's, which will ſhew that the former is very well apply'd, Vi igitur exiſſe ex poteſtate dicuntur, idciro di. 
cuntur, quia non ſunt in poteſtate mentis, cui regnum totius animi à natura trilutum eſt. They therefore who are ſaid to go be 
are not under the Command of the Underſtanding, to which Nature 


3 The Greek of Antonine is, Ei al. d Twi wad ms gj ral (4 Nee eue Py OM deter, n ponds $a, and! xi 
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zg & bs Tegwa. „ Coweta; Ts; F185 erpeter op, - And 


Tully's Latin is, Sin autem Dii neque poſſunt nos juvare, neque volunt, nec omnino curant, nec quid agamus animagvertin 


permanare poſſit, quid eſt quod ullos Dits immortalibus cultus, honores, aut preces adh. 
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Prero- 


il a King were to 


E Beaſts, that the Power and the Sovereign 


Precogative to be good, than to poſſe the high- 


J | eſt Degrees of Majelty and Strength. Ovid. de 


J (% ¼ 
Nunquid erit quare ſolito dignemur bonore 
Numina, fi demas velle juvare Deos? c 


What Vows would to reg rdleſs Powers be paid? 
They loſe their Altars, if we loſe their Ad. 
© 'The Inſtance about Brutes is nothing tothepur- 
poſe; for they are not held by Obligation, but 
only by Force, or by the Enticement of Food: 
Neither would they act contrary to their Natures, 
ſhould they endeavour to throw off the-Yoke and 
the Authority of Men. As to the Argument a- 
bout the Soul, when that is {aid to bear a Sove- 
reignty over the Body, the Speech is figurative: 
For Sovereignty, or Command, is not properly 
underſtood but between two Perſons, or two com- 
pleat Natures; and the Body is ſubject to the Soul, 
by Virtue of the phyſical Combination, not of any 
moral Tie. Laſtly, the Citation from Aristotle, 
be conſtituted by free Election, 
the Crown ought to be given to the moſt deſerv- 
ing Perſon ; yet would not he bear the So- 


vereignty by a Right deriv'd purely from his ſu- 
: Gi xcellencies, dar bY Virtue of 


ifts and 


perior 


the Donation made him by the Conſent of the E- 


Electors. 


XII. It muſt be acknowledg'd therefore as a 
certain Truth, That neither Strength, nor any o- 
ther natural Pre-eminence, is alone ſufficient to 
derive an Obligation on me from another's Will; 
but that it is farther requiſite, I ſhould either have 
receiv'd ſome extraordinary Good from him, or 
ſhould voluntarily have agreed to ſubmit my ſelf to 
his Direction. P1in. Paueg. Chap. xxxviil. Na- 
ture doth not ordain amongſt Men as ſbe doth amongſt 
all paſs 
to the ſtrongeſt. For, as we naturally yield and give 
up ourſelves to ſome ſingular Benefactor, 2 ſo if it 


appears that this Benefactor both intends my Good, 


and can conſult it better than I my ſelf am able, 


and, farther, doth actually claim the Guidance of 


me, I have no Reaſon in the World to decline his 
Government and Sway. Eſpecially if it ſo hap- 
pen, that I am beholden to — for my very Be- 
ing, Acts xvii. 24, Gc. For he who firſt conferr'd 
on Man the Benefit of free acting, why may not 
he, by his own Right, retrench that Freedom in 
ſome Particulars? And then, as for the other Caſe, 
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declares, by this his own 


ſtraint upon the Liberty of our 
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he that Tonſerits to admit another for his Sovereign, 
n proper Act, that he will 
conform to his Sovereign's Pleafure.. Though in- 
deed to make a lawful Sovereignty ariſe from Con- 
ſent, it is farther neceſſary, that by this new Sub- 
jection no Prejudice be offer d to the well-ground- 
ed Right of a third Perſon, and that the one Par- 
ty may juſtly have ſuch Subjects, and the other 
Party as juſtly ſuch a Governor. From theſe two 
Springs we conceive all thoſe Ohligations to flow, 
which do, as it were, caſt an inward Tie and Re- 

L. ills. But be- 
cauſe tis beyond the Power of any moral Bonds, 
utterly to ſuppreſs our natural Freedom of acting; 
and becauſe ſuch is either the Lightneſs, or the 
Wickedneſs of moſt Mens Minds, that they de- 
ſpiſe theſe Grounds of Dominion, as feeble Rea- 


ſons for Obedience; hence there ariſeth a Neceſſit 


of adding ſome further Motive, which may work 
on our diforderly Lufts with a ſtronger Effect than 
the bare Senſe of Decency and Honour. And this 
Addition is the more requiſite, 'in as much as, ge- 
nerally ſpeaking, the Wickedneſs of one Man tends 
to the Damage of another: Whereas we ſhould 
be more willing to leave a Man to his own Gui- 
dance, provided his Sins would incommode no 
Body but himſelf,” Now there is nothing which 
could have ſuch an Effect as this, but the Fear of 
ſome Evil to be inflicted upon our violating an 
Obligation, by ſome ſtronger Power, whoſe In- 
tereſt it was, that we ſhould not have thus offend- 
ed. So that Obligations receive their final Strength 
and Authority from Force, and from a Suppoſi- 
tion that he, whoſe Buſineſs it is to ſee them ob- 
ſerv'd, is furniſh'd with ſo much Power, either 


originally inherent; in himſelf, or conferr d upon 


him by others, as to be able to bring ſome conſi- 
derable Evil on the Diſobedient. For amongſt 
wicked Subjects, he muſt needs, be a very pre- 
carious Ruler, whom they can deſpiſe — 


Danger. On the contrary, his Dominion is ſet- 


tled on a firm Bottom, who, in the firſt Place, 
bears a juſt Title to it, and, beſides this, hath fo 
much Force always at his Command, as is ſufficient 
to reduce the Seditious, and to reſtrain the Tran 
greſſors. Sophocl. Ajac. Flagellif. ver. 1092. 


Nor Laws, nor Governors could ſtand ſecure, 
Without the Guard of Fear; nor mighty Chiefs 

Secure the Faith of Armies, but ſuſtain'd _ 
By awful Dread, and Shame of doing ill. 


. So far the Saying of by ay will be true, That no one ought to be a Governor, who is not better than his Subjects. pla- 


tarch. in Apophthegm. A 
p. 453, 454. Ed. H. Steph. 


Mr: Bins: 


in the ſame Senſe we muſt take what Socrates urgeth in Xenophon, De rebus memorab. Lib, iii, 


NOTES. 


+ Plutarch's Words are, Ae I's und TgoTixiv, de & xptrlav i5t F apxupoinay. 

1 Pliny's Latin is, Nec uti inter pecudes, fic inter homines [Lex Nature] poteſtatem e imperium valentioribus dedit. 

This and the following Reaſons ſerve rather to make an Obligation ſtronger and more reaſonable, than to eſtabliſh. 
it upon a ſure and proper Foundation; for, in my Judgment, there is properly but one general Foundation of an Obliga- 
tion, to which all others may be reduced, and that is, our natural Dependence upon the ſupream Authority of Go p, 
who has given us a Being, and being Almighty, can puniſh thoſe that diſobey him; and, on the contrary, reward thoſe 


that obey him, From hence ariſeth all lawful Authority, upon the Account of which 
for that is lawful only, when it is conformable to the Will of Go p, known to us, 


one Man commandeth another; 
either by Revelation, or the mere 


Light of Nature. But if amongſt Men, the immediate Reaſon why they ought to be ſubject to the Command of another 


is ordinarily this, That they have voluntarily conſented to 


it, that Conſent, and all other Engagements whatſoever, 


which they enter into, being obligatory upon the Account only of that Maxim of natural Right, which tells us, That 
every one ought to obſerve what he has engaged himſelf to. See Lib. ii. Ch, iti, S. 20, following. 
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Arrian I Epict. Lib. i. Ch. xxix. p. 164. Ed. Can- 
tab. *Tis not Man who is the Lord of another Man, 
but Life and Death, Pleaſure and Pain, are the 
proper Sovereigns ah we obey: Take away theſe, 
and bring me before Ceſar, and ſee how little Ma- 
jeſty without Terror can prevail upon a Man's Reſ0- 
Intion. OY | £3 
From our Diſquiſitions on this Head, ſome 
Temper may be found andapplied to that Maxim, 
which ſome have more crudely utter'd, that Right 
and Law is nothing elſe but what pleaſeth the ſtronger 
Party: For indeed Laws can hardly obtain their 
outward End and Effect, unleſs they are ſupported 
and arm'd with Strength, ſo as to be able, upon 
Occaſion, violently to force a Compliance. Solon. 
as he us'd to ſay of himſelf, archiev'd the greateſt 
Things, owes inv 7 2 Kixnr UVa Abos, by cou- 
pling together Juſtice and Strength, Plutarch Solon. 
p. 86. Ed. Mecbel. And there is no Argument of 
greater Efficacy in human Affairs, than that which 


Scylla in Ovid. (Metam. Lib. viii. ver. 59.) uſeth 


concerning Minos, 1 
In cauſaq; valet, cauſamq; juvantilus armis. 


With a good Cauſe, he brings as good a Sword 


to ſecond 1 — | 


Even all that Pleaſure, and Joy of Conſcience, 
upon Performance of our Duty, and thoſe Hor- 
rors and Tortures of Mind, which are the con- 
fant Attendants of Sin, both which we are in 
Piety oblig'd to admit and acknowledge, proceed 
from the Strength and Power of Almighty Gop, 
Who can as call make ſuch Wiretches their own 


M. Baks. 


Of Law in general. 


Boox l. 


Puniſhers, as contemn the Authority and Reſtraint, 
of other Men. Juvenal. Sat. Xi. v. 193. & eng. 


- Cur tamen hos tu 

Evaſifſe putes, quos diri conſcia fact: 

Mens habet attonitos, & ſurdo verbere cedit, 
Occultum quatiente animo tortore flagellum ? 

Pana autem vehemens, ac multo ſævior illis 

Dur aut Cæditius gravis invenit, aut Rhadamanthy; 
Notte dieque ſuum geſtare in pectore teſtem. l 


But why muſt thoſe be thought to ſcape, that fec 

Thoſe Rods of Scorpions and thoſe Whips of Seee| 

Which Conſcience ſhakes, when ſhe with Rag: 
3 * COntroy 

And ſpreads amazing Terrors thro' thei Souls? 

Not 1 Revenge, nor Fell itſelf can find 

A fiercer Torment, than a guilty Mind; 

Which Day and Night doth dreadfully accuſe, 

Condemns the Wretch, and ſtill the Charge renew. 

Mr. CR EE CH, 


And indeed it highly concerns the common Good 
of Mankind, that all Men believe and confeſs the 
Certainty of a divine Tribunal, incapable of the 
leaſt Corruption, where Judgment is to be paſod 
on thoſe, who, by Means of Cunning, Colluſion, 
or Strength, have declin'd the juſt Performance of 
their Duty. Hither may be referr'd that of Pl. 
tarch (adverſ. Colot.) Tis eaſier to build a City with. 
out Ground to hold and ſupport it, than to make ; 
Commonwealth either unite or ſubſiſt, without the 
Acknowledgment of a GoD and a Providence 5. 

| | | They, 
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2 The Greek of Arrian is, "Arlpun®- alpors xipO- gr 
A tel T Keirupe, e nas iv5als. 

5 Plutarch's Words are, Ak T9 av wor db water ad xors, N reit, A , 9d En rb SM 
oo ary Moc, A A ru. But our Author treats more largely elſewhere, of the Uſe of Religion in the Life of 
Man, and ſhews us, how it is the principal and moſt ſtrong Bond of Society, In the independent State of Nature, it 
there were no Fear of a Deity, ſo far as every one found himſelf able to oppreſs another with Impunity, they would at. 
temptany Thing as they pleaſed: Honeſty, Modeſty, and Fidelity would be eſteem'd meer Chimera's and empty Names; 
no Man would take himſelf obliged to do any Good but upon the Account of his own Impotency. Further, without Religi- 
on no civil Society can be maintained; the Fears of temporal Puniſhments, the moſt ſolemn Oaths and Engagements to de 
faithful Subjects, the Reputation of keeping our Engagements inviolably, and the Knowledge of the Cares of our Kings 
a nd Governors, to ſecure us from the Inconveniencies of our natural State, are not of themſelves ſufficient to keep Sub- 
je cts to their Duty; for Death being the only Thing in the World which is moft feared by them who believe no Gov, ye 
can't but acknowledge the Truth of that Maxim, He that knows to die, knows not to be forced, He that has Reſolution e- 
nough to die bravely, is capable of attempting any Thing againſt his Sovereign, and he can't want ſome ſpecious Motives 
or Pretences to entertain ſuch a Deſign; as for Example, The Deſire he hath to avoid the Evils which he apprehends from 
the preſent Government, an Endeavour to procure himſelf the Supream Power, but above all, the Juſtice, which he may 
fan y himſelf'to do by ſuch an Attempt, either becauſe his King may ſeem to him not to diſcharge his Duty, or becauſe he 
Matters himſelf, that if he were in his Place he could do much better. Such Pretences as theſe readily preſent themſelves, 
when Men have a Mind to put ſuch Projects in Execution, and they may effect their Deſigns, if the Prince negle&s in the 
leaſt to ſecure himſelf alot the Attempts of Aſſaſſins (in ſuch Caſes, who can anſwer for his Guards themſelves ) or ſe- 
veral Perſons conſpire together againſt him, or in a foreign War, his Subjects revolt to the Enemy, Beſides, Subjects 
themſelves would do many Injuries one to another; for as in Civil Judicatures Sentence muſt be given according to the Ads 
and Proofs that are evident, all the Crimes, from which ſome Profit may be acquir'd, may paſs for good Management, 
which m_y Man applauds himſelf for, as often as he is ſo lucky as to commit them without Witneſs, No Man would er- 
erciſe any Acts of Charity, or do any friendly Offices, were it not for the certain Hope of ſome Glory or Advantage, which 
would redound to him by it, If the Senſe of all Chaſtiſement from Heayen were baniſhed, no Man could depend upon 
another's Fidelity, every one would live in perpetual Diſquiet, thro' Fear and Suſpicion of ſome Deceit, or baſe Uſage from 
their Equals, Nor would Sovereigns themſelves be better diſpos'd than their Subjects to good Actions. For having no 
Principle of Conſcience to keep them in, they'd ſell all Offices, yea, Juſtice itſelf; they'd aim at nothing but their own In. 
tereſt, to which they'd ſacrifice the Happineſs of their Subjects. And if they apprehended their Subjects to revolt, they'd 
endeavour to weaken them as much as poſlible, as the only Way to maintain their Authority againſt Attempts of the Op- 
preſſors. The Subjects, on the other Side, for Fear of Oppreſſion, would ſeek all Occaſions to ſhake off the Yoke, and 

in the mean Time live in Diſtruſt one of another. The Husband and Wife, at the Diſagreement that happens between 
them, would lay hold on the Sword or Poiſon to deſtroy each other, and live in Fear of their Children, Servants, and 
the reſt of their Family. For ſince without Religion there is no Conſcience, it will be hard to diſcover theſe ſort of Crimes, 
which are uſually committed in ſeeret, and are ſedom diſcovered, but by ſuch Means as ariſe from a guilty Conſcience. Th! 
Dut es of a Man and Citizen, Lib, i, Ch. iv. $.9. Thus our Author explains this Point, and Experience verifies his Aſſer⸗ 
tion. We may add to this, two Examples, which the excellent Author of Parrhaſiana makes uſe of to prove the {ame 
Thing. The Hiſtory of China (ſays he) tells us, that the great Men among the Chineſe believe neither the Being of a Go b, h 
governs all Things, nor the Immortality of the Soul, and ſo we ſay that the Virtue of the Chineſe conſiſts in nothing but a profound 
Diſſimulation of their Vices. Mem. de La Chine Tom. i. Lib. v. and Tom. ii, Lib. i, Among the Jews, the Sadducees who de- 
nied the Immortality of the Soul, thoꝰ they believed a Go p, and tho' they rejected a Providence, made it appear by their 
Converſation, that they could not be of that Opinion, but they muſt be Enemies to Society, For Joſephus ſays of them, * 1 
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"ers with any Effect and Validity, muſt build 
. — the Foundations which we have 
here eſtabliſhed. _ 1 5 

XIII. But that a Law may be able to exerciſe 
its directive Force, there is required in the Perſon 
for whom tis made, a Knowledge both of the 
Law-giver and of the Law. For how can any 
Man, pay Obedience, who neither apprehends to 
whom it ſhould be paid, nor to what Duties his 
Obligation binds him? And here it will be ſuffici- 
ent, that a Man hath once been Maſter of ſuch a 
Knowledge: For he that forgets what he once 
knew, is not at all loos'd from his Obligation, 


© ſince he might well have ſecut d his Remembrance, 


had he taken up, as he ought to have done, a real 
Deſire and 1 of obeying. Now to the 
Knowledge of the Legiſlator, tis hardly poſſible 
any Man ſhould be a Stranger. For, as to natural 
Laws, that they have the ſame Author with the U- 
niverſal Frame of Things, none can be ignorant, 
that will but make Uſe of their ordinary Reaſon. 
Much leſs can the Author of civil Laws be hid 
from the Apprehenſion and Notice of his Subjects: 
Since he is conſtituted, either * by the expreſs 
and open Conſent of thoſe Subjects, or elſe * by 
their tacit Agreement, whilſt they any way ſub- 


mit to his Command. How we arrive at a Senſe 


of natural Laws by the Contemplation of human 
Condition, we ſhall hereafter have occaſion to ex- 

lain. Civil Laws are convey'd to the Subjects 
Knowledas by a Promulgation, publickly and 
3 perſpicuouſly made. In which there are two 
Conditions hich ought to be clear and certain; 
firſt, That the Laws proceed from him who hath 
the chief Command in the State; and, ſecondly, 
That the Meaning of the Laws is ſuch, and no 
other. The former Condition is then known, when 


LY 


the Sovereign promulgates a Law, either by his 


own Voice, or by Perſons of his Deputation. 
That theſe Perſons publiſh Laws by the Command 
and Authority of the Sovereign, there is no Que- 


ſtion to be made, if it appear that they have been 
| employ'd uſually by the Sovereign, in declaring 


his Will; if the Laws are brought into Uſe at 


| judicial Proceedings, ard if they contain in them 


* Dio Caſſ. in Excerpt. Piereſc. Lib. lix. 


They, therefore, who would preſcribe Ie nothing derogatory to the Soverei on's N 


vereign's Pleaſure concerning it. 
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it is not to be ſyppos'd that a Miniſter ſhould vent 
that for a durable Decree of his Prince, which is 
not ſo, or that he ſhould impudently uſurp ſo ex- 
travagant a Power; ſince in an Enterprize of this 
Nature, there could be no hopes of Concealment, 
or of eſcaping due Puniſhment. for ſo inſolent an 
. Offence. As to the other neceſſary Point, that 
the Senſe of a Law may be clearly apprehended, 
it is incumbent on the Promulgators, to. uſe the 
reateſt Plainneſs that the Thing is capable of : 
8 to that . of Caligula, who 
wrote his Laws in ſmall Letters, and fix'd them 
in a high Place, in this Manner only ſhewing them 
to the Pepe 1s be 2) gp 
IF any thing in the Laws ſeems obſcure, the Ex- 
plication of it is to be ſought, either from the Le- 
giſlator, or from thoſe Perſons who are by him ap- 
pointed to judge according to-the Laws. For it is 
their Buſineſs, obſerving a right Interpretation, to 
apply the Laws to particular Caſes, or upon the 
Propofal of ſuch or ſuch a Fact, to declare the So- 
We cannot here but obſerve, that the Notion 
maintain'd by ſome Authors, That the Conſent of 
the People is requijite to make Laws oblige the Subject 
in Conſcience, is neither true in the Laws of Nature, 
nor in the Civil Laws of monarchical or ariſtocra- 
tical Rulers ; nor indeed at all, unleſs it be under- 
ſtood of implicit Conſent; as a Man by agreeing 
to the Sovereignty of another, is at the ſame time 
ſuppos'd to have agreed to all the future Acts of 
that Sovereignty. Though it would really be ye- 
ry uſeful, and contribute much to engaging the 
Subjects in a voluntary Obedience, it the Laws 
9 be made with their Conſent and Approbation; 
. ſuch as are to paſs into their Lives and 
anners. Agreeable to this is Pericles's ſaying in 
Lenophon. Apom. Lib. i. P. 418. Ed. Steph. M ho- 
ever, either by written or unwritten Commands, en- 
Joins another to do a Thing, without perſuading him 
that he ought to do it, ſeems to me, not to uſe Laws 
but Violence. Comp. Sanderſon de Oblig. Cons 
ſcient. Prælect. 7. 5. 22 1 Ed, 
XIV. As in the Sovereign, or in him who is to 
govern another by Laws, two things are requiſite, 


5 Comp. Hobbes de Cive, Ch. xiv. $; 11, & c. and Leviath, Ch. xxvi. 


Mr. BA RB. NOTES on F. xn, XIII. 


Jud. Lib. ii. Ch. xii, The Sadducees are rude and inhuman to one another, and as cruel to their own Countrymen the Jews, as to 
Strangers. In fine, that Religion may produce all the good Effects to Society which naturally reſult from it, it is ne- 
ceſſary that we have right Apprehen ions of the Deity ; otherwiſe, if we form to ourſelves a Deity too merciful, or 
ſuch an one as fayours our Sins, either by his Example, or any other Way, Religion will be ſo far from firmly up- 
holding Society, that it will utterly deſtroy it. So that according to the Principles of the Heathens, every one may 
reaſon as he in the Poet does, As miſerable a Mortal as I am, ſhall not I be wiſer than the greateſt of the gods? Teren. 
Eunuch. AR, iii, Scen. v. Wherefore we muſt think that the virtuous Heathens either did not believe what was commonly 
reported among them, about the Vices of their gods, or were not aware of the Conſequences that naturally followed 
from the Principles of a Religion ſo monſtrous. See what ſhall be ſpoken, Ch. iii. Lib. ii. $. 19. Note 2. and Ch, iv. 
§. 3. Note 4. Bs EE 4 ä | 5 | 
* This is done either when a Multitude of Men joins together to make up a Civil Society, or when a Society alread 
formed takes an Oath of Fidelity to their Sovereign. We ſhall treat more at large of this Subject, Lib. vii. " 
This hath place always when we enjoy the Protection of a State, and of the Laws eſtabliſhed z for we muſt be ſuppoſed 
to conſent racity to ſubmit ourſelyes to the Laws, tho' we have not formally engaged to do it, as Plato obſerves in the Caſe 
of theCitizens of Athens, who had Liberty to go whither they would, unleſs they ſubmitted to the Government of that famous 
wealth, 3; 0“ av d Tapaprring, oa o Tgoror iu [of Noppor} TH; 7s ding legend, r &2A% Tw n dien, adh Sa- 
t rr QMOAODHKENAI EPT yub, & a yp uhu Teo rabru. In Criton, and in the next Page, the 
Greek is, , & 8s Aye. : . 5 
In the antient Times, before the Invention of Writing, Laws were compoſed in Verſe, which were frequently ſung in 
publick, that Men might remember them, Ariſtot. Problem. F. 19. Problem. xxviii. Horat, de Arte Poet. ver. 399. 5 
This Author, in his Abridgment of the Duties of a Man and Citizen, Lib. i. Ch ii. 5. 6. ſays, That it is the Buſineſs of their 
Employ; a Circumſtance worth our Obſeryation. For we may doubt of the Validity of the Action of any ie or 
Magiſtrate, which belongs not to his Office, unleſs it plainly appears that the ſupream Governor hath given him a Com- 
miſſion extraordinary. | . | | | 
The Greek of Xonophs:: runs thus, Lala duni, Pars F Hapix As, dc 7456 un rtr cer ucly r Town, 28 Aube 
UTE fun, ig fd, 1 v? ira. 
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that he underftarid what is fit to be preſerib d, and 


that he have ſufficient” Strength to denounce and 
to execute ſome Evil on thoſe who ſhall not con- 


form to his Rules (for we ſuppoſe the Perſons for 


whom the Laws were made, to have both Power 
and Inclination to diſobey them) So every Law 
conſiſts of two Parts; in one is defin'd and declar'd 


what is to be perform'd, or omitted; in the other 
18 


fignify'd, what Evil ſhall be incurr'd by thoſe 


who tranſgreſs in either reſpect; and this latter 
part is uſually term'd the San#ion of a Law; about 
which Biſhop Cumberland hath open'd a wide 
Field of ps , *whilft contrary to the general 


Opinion of t 


cc 


awyers, He maintains that the 
Sanction of Laws is made, not only by Puniſh- 


© ments, but by Rewards too, and more princi- 


pally by the latter than by the former. That as 
to the Sanctions of the Laws of Nature, it is 


cc 
c 
impoſſible by any natural Signs, more openly and 
& more forcibly to perſuade Men to do a be. 
cc 


*, or to judge with good Authority, that ſuch 


a Duty is commanded by the Governor of the 
World, than if ſuch Acts are grac'd by him with 


natural Rewards. That, altho' in the Sanction 


CC 
cc 
& of Laws by Men, uſe is made of negative Con- 
cc 


ceptions, and of Words properly expreſſing 


“ them, yet in the Nature of Things, that which 
6 grives us on to Action, is ſome poſitive Good, 


which we hope to preſerve, or to acquire upon 
keeping off thoſe things that would have a con- 
trary Effect. That Privations and Negations do 
not move the Will of Man, and that the avoid- 
ing of Evil is by no means its Object, any far- 
ther than as it denotes the Preſeryation of ſome 


bed to natural Puniſhments and Evils, in en- 
gaging Men to ſhun and decline them, is all to 
de reſolv'd into the attractive and impulſive Force 
of thoſe Goods which the Puniſhments or Evils 
would deprive them of. That, thus all thoſe 


cc 
cc 
CC 
CC 
cc 
cc 
& Good. That, whatever Strength is uſually aſcri- 
cc 
cc 
ce 
cc 
cc 
cc 


Things which are commonly ſaid to be done for 


cc the ſake of eſcaping Death or Want, might be 
©. more properly affirm'd to proceed from the Love 


* of Life, or of Riches. That, unleſs Life went 


cc before it, Death would ſignify nothing, and 


2 De Leg. Nat. Prolegom. $. 14. & Ch. v. $. 40. 


Work, either by the Neglect of t 


that the former would never be fear'd, if the 


latter were not firſt deſir d. That, the Nature 


of Things moves our Affections more ſtrongly 
with the Love of a preſent Good, or the Hope 
of a future, than with the Hatred of a preſent, 
or the Fear of a future Evil; and that good 
things are deſird upon account, not of the op- 
poſite Privation, but of their in ward Agreeable- 
neſs to our Natures. That, civil Laws receive a 


Law in general. 


c firmer Eſtabliſhment from their End', the pub. 
«lick Good; a | 
“ every honeſt Subject, than from the Penalties 
& they threaten, the Fear of which can prevail on- 
e ly on a few Men, and thoſe the moſt wicked in 
«© the Commonwealth.” To this purpoſe Biſhop 
Cumberland diſcourſeth. On whoſe Opinion we 
may firſt obſerve, That if we would comprehend 
under the Term of Sanction, even the good Thing 
and the Rewards following the Obſervation f 
Laws ; it is requiſite, that thoſe good Things 
ſhould really proceed from our Obedience, and be, 
as it were, bought and purchas'd by it. But now 
tis apparent, that all the 1 Things we poſſeſz 
we do not obtain by conforming to Laws; and 
therefore thoſe which we any other way acquire 
do not come under the Notionof Rewards. Thy 

our Selves, our Lives, and all the natural Benefitz 
we enjoy, are not paid to us as the Rewards of ful. 
filling any Law, but the Divine Goodneſs freely 
conferr'd them on us, before we could ſo much x 
think of any Law to be fulfill'd. Neither is the 
Continuance of theſe good Things (fince it pro- 
ceeds from the inward Force of natural Subſtance) 
deriv d from any Performances of ours, but is the 


Gift of our Great Creator, who ® makes his Fun fh 


ſhine on the Evil and on the Good, and ſendoth Rain 
on the Juſt and on the Unjuſt Thus likewiſe, what 
a Man gets by his proper Labour and Induſtry, he 
doth not directly and principally aſcribe to his own 
Obedience, but to his Creator, who gave him the 
Strength, and to himſelf, who rightly employ'd it 
Yer this Effect indeed, we may obtain by Lays, 
both the Preſervation of thoſe good Things which 
either the free wr of Heaven, or our own Di. 
ligence hath procur'd us, from the Incurſions and 
Aſſaults of other Creatures, that might otherwiſe 
hurt or deſtroy them; and likewiſe the Increaſe 
of the ſame Enjoyments by various Methods and 
Means : And therefore theſe Advantages only, in 
as much as tis in the Power of the Legiſlator to 
make them good, are properly to be eſteem'd Re- 


wards. And that theſe may have a perfect Force, 


in diſpoſing Men to Obedience, the Legiſlator is 
to Genz that ſuch Effects will moſt certainly 
follow ſuch a Cauſe. 

Wie may obſerve farther, That altho* the Wil 
may be incited to an Action, by the Propoſal of 
ſome Good likely to proceed from that Action, 
yet this Conſideration doth not impoſe any Ne- 
ceſſity * of Performance, unleſs it be ſtrengthned 
with the Commination of ſome Puniſhment, to be 
incurr'd upon Non-compliance. And therefore, 
that any good Effect proceeds by natural Cont 


b Matth. v. 45. 


Mr. B ARB. NOTES on F. xiv. 


z Theſe Words, ut quicquam agant, i. e. that they ! do any thing, which are omitted in all the Editions of this 


e Author, or careleſsneſs of the Printers, quite 2 the Senſe. The Engliſh Tranſlator 


has not taken the Pains to conſult the Original, where theſe Words are expreſſed diſtinaly, Ch. v. F. 42. He hath 


c that uſually determines the Will. That is to ſay, that Good, nay the greateſt Good, tho' we judge it 


to ſhew his Authority, which makes t 


alſo careleſly copied out a Fault in the — oro 3 aut cum Authoritate judicare, for indicare, i. e. to judge, 
e Senſe diſagreeable. 


* Theſe Words, Which wiſe Legiſlators and good Citizens have propounded with a Deſire of, ought to be added to render 
the Senſe of Biſhop Cumberland more clear, tho* they be not in the Original, | 
® Mr. Locke proves in a moſt ſolid Manner, That it is not the moſt poſitive Good, but Uneaſineſs {80 he calls it) 
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«« determine the Will, at leaſt, to deſire it with an Earneſtneſs proportionable to its Excellence; yet this Deſire makes 


be us uneaſy, becauſe we are deprived of it, As for Example, perſuade a Man, as long as you pleaſe, That Wealth 


«© is more adyantageous than Poverty; make him to ſee and confeſs, that ſuitable Coaveniencies of Life are to be 
ce preferred before a fordid Indigency, if = he be contented with this latter Eſtate, and finds no Inconveniency in 
ce it, he'll perſiſt in it contrary to your Advice, his Will is not inclined to any Action whereby he will renounce ii. 


Eſſay of hum. Underſtand, Lib. ii. Ch. xxi. F. 35, See the following Part of the Chapter, | 
| ] | 3 quence 


ba viou. 
are hui 
by the 
dinaril 
the fut 
& preſent 
pireſſed 
ſures (ſ 
BE fragile 
overmu 
Comic 
= tus 
W were ac 
= have d 
= might | 
A ſelf to 
eaſineſ 
Decree 
rows at 
hide the 
on Cong 
| Grief v 
of Rev 
neſs of 
Troubl 
| conven 
way to 


abates t 


of Pleat 
& muſt th 
2 dence ; 
& renoun 
E Proof { 
not per 
= our Aut 
ſuch as 
Lage M 
Men wü 
ſpire no 
niſhmei 
Ve ſhal] 
them, t. 
ſible of 
= thoſe w 
Mr. Bay 


of all th 
gentle 1 
a preſer 


| the Auth 
ſo that 


confirm 
Will be. 


invites and perſuades us to embrace it. 


| | at, that he 
FJ "ſoothing the Action, to acquire ſuch a Good. 
e might perhaps judge it ſufficient to have of- 
fer'd us fo fair an . 
nificence. But if ſome Evil be farther pronounc'd 
againſt us upon Omiſſion, then there can remain 


* "k 


E Miſery that will follow. 


Ws 
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71 
no doubt, but that the Action is really and di- 
rectly enjoin d. To which we may add, that the 
Minds of Men * are mov'd more forcibly by the 
Infliction of Evil, than by the Poſſeſſion of Good. 
It mult be confels'd, that the Acquiſition of Good 
hath very powerful Charms; eſpecially when, it is 
freſh, and join'd with the Deliverance from ſome 
preſent Evil. But the Senſe of this Pleaſant- 
neſs wears off in a long courſe of Poſſeſſion; and 
when once that Motion of Mind ceaſeth, which 
either the Abſence of the Good, or the freſh En- 


is indeed a Token of the 
who is ſo wil- 
and fo kindly 
Yet this 
muſt not preſently be thought a neceſſary Argu- 


at the ſame time commands us, b 


-nence from any Action, 
exlative Bounty of our Creator, 


ig to confer that Good on us, 


ccaſion of receiving his Mu- 


4 The famous Mr. Bayle maintains the contrary Opinion in his Treatiſe upon a Comet, ſaying, That a Man has more Love 


= for Joy, than Hatred to Sorrow ; which Paradox he pretends to prove thus; No Man (ſays he) ſcruples to put himſelf into an uneaſy 
and ſorrowful Condition, 
= :vþ0 being tranſported with the Ex 
uAill produce a long Train of Miſeries: 
1 eating of certain Meats, 

them, when they have occaſion. 


rovided it carries a Shew of Mirth and Pleaſure--- This appears from the Examples of ſo many young Maids; 
the Expeftations of ſome preſent Pleaſure, ſuffer themſelves to be led into ſuch Actions, as they are ſenſible 
As alſo by the Example of great Numbers of Men, who have found a thouſand times, that the 
and their drinking too much, has cauſed terrible Pains in them, who will not yet reſtrain their Appetites from 
But 'tis my Opinion, that theſe young Maids and Drunkards do not uſually think of the bad 
Tendency of their Actions, ſo far are they from determining, after they have exactly compar'd the preſent Pleaſure with the 
Tis not then a Time of Reflection; we might do it when we are ſerious, and the Object and Occa- 


Gon being at a Diſtance, our favourite Paſſion is ſilent ; but when' the Heart is briskly attacked in a ſenſible place, all theſe 


good Reffections vaniſh, we dream of nothing but the greateſt Satisfaction, and never trouble ourſelves with what may 2 
94 
: e 


pen. The preſent Pleaſure, unleſs it be very ſmall, and next to nothing, fills the narrow Capacity of our Soul, and ſo engroſſes : 


© :bole Mind, that it (troubles not itſelf to think at all of Things abſent (as Mr. Locke ſpeaks, Eſſay of Hum. Underſt. p. 326.) The 
Orator Eſchines ſpeaking of thoſe who engage themſelves in ſome great Wickedneſs, ſays, That they neither conſider of the 


Diſſgrace or Puniſhment, which they bring on themſelves, but are wholly 3v > 10 with the Thoughts of that Pleaſure they ſhall ob- 
tain, if they compaſs their Deſign ; i TY . 

I” 74705 xi ,. Orat, in Timarch. p. 197. Ed. Gen. But if, notwithſtanding the Earneſtneis of the Deſire which the Preſence 
ol the Object excites, there are ſome Intervals which invite them to conſider the Conſequence of the Action, they always 
© havea great Inclination to flatter themſelves. They think, that tho” the Conſequence is important, nevertheleſs tis not ſo certain, 
but that it may happen otherwiſe, or at leaſt that it may be avoided by ſome means or other ; as by Induſtry, Courtſhip, change of Be- 
ha viour, & c. (Mr. Locke of Hum. Underſt. p. 328.) Furthermore, the prevailing Power of preſent Pleaſure, by which they 
are hurried, is, properly ſpeaking, a real Sorrow, for in the Fit of a violent Paſſion, the earneſt Deſire, which is inflamed 
by the Nearneſs and Allurements of the Object, cauſes ſuch an Uneaſineſs, as affects us in the ſame Manner, as what we or- 
dinarily call Grief, and the Uneaſineſs preſent being greater, determines the Will, as Mr. Locke has very well prov'd, altho- 
the tuture Sorrows, to which Men ex pole themſelves by ſuffering themſelves to be carried away by the 4 45 ing Power of 


'Ov 
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reſent Pleaſure, may be ſeen at a Diſtance, and as a greater Evil in its own Nature than what they feel themſelves actually 


preſſed with, the Deluſion cauſed by a ſmall Difference of Time, inclines the Mind to chooſe the worſt part. Moſt of our Plea- 
== /ures (ſays Montagne, according to the Opinion of the Heathen Wiſemen, wiz. Seneca, Ep. li, & c.) tickle and embrace us, to 
= frangle us, as the Thieves whith the Egyptians call Philetas, did; and if the Head-ach ſeize us before Drunkenneſs, we abſtain from 
= overmuch drinking, but the Pleaſure going before deceives us, aud ſo conceals the Conſequence from us. See the ſame Thought in two 
EZ Comick Poets quoted by Athenæus in his Deipnoſophiſts, Lib. i. & xv. whoſe Words Gata ter recites in his Preface to Marius An- 
toninus. I at the ſame Moment (ſays Mr. Locke) that a Man takes the Glaſs into his Hand, the Pleaſure that he finds in drinking 
= were accompanied with that Pain in the Head, and Qualms of Stomach 'which ne ver fail to ſeize ſome Men ſome few Hours after they 
= have drunk ta-tixceſs, I do not believe that any Man would, upon theſe, Conditions, put the, Cup to his Lips, whatever Pleaſure he 
= might haveby drinking. So that in the Examples alledged by Mr. Bayle, and in other like Caſes, none can propound to him- 


ſell to undergo any Uneaſineſs or Sorrow, provided it paſſes with us for Pleaſure, bur he aims to free himſelf from ſome Un- 
eaſineſs, or Grief that Ties upon him, which his Paſſion, or erroneous Judgment, hinders him from comparing fully with the 


E Decree or Certainty of Sorrow at a Diſtance. The other Reaſon of Mr. Bayle is, That Men ſtick not to paſs thro' many Sor- 
E rows and Uneaſineſles, provided at length they can arrive at Pleaſure, [The Corſars (ſays he) having received an Affront, will 


hide themſelves five Days together in the Buſhes to wait for their Enemy, being well contented to feed on the Roots of Graſs all that while, 
on Condition, that they may have the Satisfattion of ſeeing their Ambuſh ſucceſsful. But we may rather ſay, that the Uneaſineſs or 
| Grief which theſe Men have conceived at the Affront given them by their Enemy, who has provoked, and the eager Deſire 
of Revenge with which they are poſſeſſed, renders them inſenſible of thoſe leſſer Diſturbances which are cauſed by the Cold- 


# neſs of the Weather, or an hungry e 
Trouble, to arrive at the Enjoyment o 


We can obſerve very few Men, who will willingly undergo any great Pain or 
thoſe Pleaſures of which they are moſt ſenſible, but when indeed only ſome ſmall In- 
conyenience, or little Uneaſineſs, which they think can hardly be born, attends, there needs no great Reſolution to opena 


| way to the Poſſeſſion of that Object which has made ſo great Impreſſions upon our Heart. But the Proſpect of ſome great Evil 
| abates the Eagerneſs of the ſtrongeſt Paſſions, and fills pliable Minds with ſuch a Fear, as keeps them fromſwallowing the Baits 
ol Pleaſure: But if ſometimes to ſatisfy theſe Deſires, Men run themſelves cheartully into great Troubles and ſharp Sorrow, we 
muſt think, that as ſoon as they are ſenſible of what they have done, they'll immediately repent of their Raſhneſs and Impru- 
| dence; the Pleaſures, whoſe ſweet Morſels have drawn us away, will then appear to have been bought too dear, and we ſhall 
E renounce, with all our Hearts, the Hopes of all we once accounted Delighttul, to be delivered from the Evil we endure; a 
Proof ſufficient that we have not well conſulted our own Good, or that the Violence of our Paſſions ſo blinded us, that we did 
: not perceive all the Bitterneſs of the Sorrow, into which we have ſo blindly thrown our ſelves, . To come then to the Subject 


our Author is on, Suppoſe that two Law-givers, willing to ſettle the ſame Law, ſhall pProgenns the one great Rewards to 
ſuch as obſerve it, and the other ſevere Puniſnments to ſuch as break it: Do we think that t 

gage Men to Obedience, than the other? No rand fe 
Nen who will not much regard the greateſt Rewards that can be given, and being contented-with their preſent Condition, a- 
ſpire not to any higher Degree of Happineſs: But how few are there who will not be affrighted at the Proſpect of a great Pu- 


e firſt would more effectually en- 
I believe, will venture upon the affirmative; for there may be many 


| niſhment, thoꝰ they do not attentively conſider it? For one Man who will yield to a Temptation in ſpite of ſuch Threatenings, 


: we ſhall find a thouſand who will not in the leaſt be affected with the Hopes of the greateſt Rewards; eſpecially, it to deſerve 


them, they muſt offer Force to any ſtrong Inclination, I ſhall add one more Remark, which is this, If a Man were more ſen- 


8 ſible of Good than Evil, thoſe Sins into which Men fall for fear of Trouble, ought to be puniſh'd with greater Severity, than 
* thoſe which are drawn into the Love of Pleaſure. Now this Conſequence which naturally flows from the Principle of 


Mr. Bayle, is contrary to the Judgment of all the wiſeſt Legiſlators and moſt able Philoſophers, as well as the conſtant Practice 
of all the Judicatures of the moſt civiliz'd Nations; and Iam apt to think, that Mr. Bayle himſelf would not y. 14a of a more 
gentle Treatment towards that young Maid who (as he inſtances) ſuffered herſelf to be carried away with the Prevalency of 


| 2 preſent Pleaſure, than of her who yields to the Threatenings of a furious Spark. See Chap. iv. f. 7. Notes there, and what 


the Author farther ſays, Lib. viii. Chap. iii. F, 19. as alſo Grotius, Lib. ii. Ch. xx. F. 29. N. ii. with the Notes. Iam aware al- 


ſo that inthe ſame Book in which this Maxim, which has occaſion'd this large Note, is contained, theſe Words, which will 


confirm my laſt Reflection, are found, I much doubt (ſays Mr, Bayle) whether the Prevalency of that Pleaſure which hurrieth us, 
will be able to diminiſh the Crime, p. 341. ES 2 pe 


joyment 


ence it comes to paſs that many Perſons, then 
only begin to value their good Things, when they 
either have loſt, or are in danger of loſing them. 
But Grief, into which all Evils and all Privations 
of Good are at | 
Privation, but a Thing of a moſt poſitive Nature, 
and of ſuch prodigious Strength, as to be able ſo 
far to extinguiſh all * Senſe and Value of Hap- 
— as ſometimes to make us deſire ſo ſevere a 


emedy as Death, for its Cure. 


| Hence, we think, civil Legiſlators have ſuffi- | 


cient Grounds and Reaſons for chooſing to make 
the Sanction of their Laws conſiſt rather in Puniſh- 
ments than in Rewards. The Obſervance of hu- 


man Laws is indeed advantagious enough in ge- 


neral, -as it ſecures the Poſſeſſion and Enjoyment 
of thoſe Bleſſings which attend a civil Life: But 
were the Exerciſe of common Virtues enforc'd b 

the Propoſal of particular Rewards, twere impoſ- 
fible to furniſh Stock enough for ſo profuſe a 
Bounty. On the other hand, * the denouncing 
of Puniſhments was the ſureſt way to make Men 
ſhake off that heavy Drowſineſs, with which moſt 
of them are beſotted and benumm'd: And becauſe 
generally the Tranſgreſſion of the Laws is join'd 
with the Hurt of others, and with ſome imaginary 
Good of the Offender, therefore it ſcem'd moſt 
expedient to repreſs the enticing Allurements of 
Sin, by repreſenting the frightful Image of that 


Pain and Grief which was unavoidably to follow 
it. Thus we.find that civil Laws do always come 


enfore'd with a Penalty denounc'd againſt Tranſ- 
greſſors, either expreſly defining the kind of Mulct 
Puniſhment; or elſe intimating, that it is left 


laſt reſoly'd, is not itſelf a bare 


place the Law of * Zaleuchus mention'd by Hindi 


ted wickedly. This I fuppoſe (/o great was the Maj 
of Men in thoſe Days) _ be thought a Kalten li 
for a Law. But in our Times ſuch a Simplicity of E. 
preſſion would be us'd in no Threats, but thoſe uhich 
were defign'd for Jeſts. In the ſame Rank we may 


rus Siculus, Lib. xii. Ch. xx. Let no Citizen project, 
his Enemy with implacable Hatred, but let him ſo may. 
tain Enmity with bim, as if he were ſhortly to rum 
into Favour and Friendſhip. He that doth otheraiſ 
let him be reputed a Man of a fierce and bartang; 
Diſpoſition. Unleſs you'll ſay, that in this Cake, a 
well as the former, the Infamy may well be inter. 
pretedas a Puniſhment. And ſo likewiſe in thoſe o- 
ther Laws recited immediately after by the ſame Au- 
thor, Lib. xii. Ch. xxi. Let not a free Woman, uni. 
ſhe be drunk, go attended with above one Maid. It 


Or 
undetermin'd to be ſettled by the Diſcretion. of her not ſtir out of the City in the Night- time, unk the s 
the Judges, and of thoſe who are to take care of whey ſhegoes to proſtitute herſelf to her Gallant. Ius the 
putting the Laws in Execution. Indeed the Ro. her not wear golden Ornaments, nor Garments in- 
man Lawyers tell us of ſome Laws, which were im- woven with Gold, unle($ ſhe defigns to att the Courteſan. 1 ; 
hy One ſmall Pain is ſufficient to ſpoil all the Pleaſures we enjoy. The Reaſon of it is, becauſe ſo long as we are toubled af , 
with any Uneaſineſs; we can't think our ſelves haPPY- or in the way of Happineſs, becauſe every one looks upon Grief : 
and Uneaſineſs as Things inconſiſtent with Happineſs. . Mr. Locke of Hum. Underſt. p. 299. . ” K hos ON 
The Original being ſo confuſed in this Place, that the Author's Reaſonings quite loſe their Force thereby J have ; 
— fit to remedy it, by tranſplanting two ſmall Sentences, and changing the Connection, viz. after De leur Loix put Car cn : 
i falloit, &c. thus in the Engliſh Tranſlation, after Rewards, Lin, ix, put, The denouncing of Puniſhments, Lin. i and ra | 
ing to, follow it, return to, The Obſervance, &c. Lin. v. and ſo go on at Lin xii, becauſe to put the firſt Periods into a ba- 
rentheſis, as the Author does, makes an harſh Confuſion. - of Ft TER | : Th 
Inter Leges quoque ilia imperfecta eſſe dicitur, in qua nulla deviantibus pena ſancitur. Macrob. in Somn. Scip, Lib, ii, Ch, 2 Th 
vii 13 | | | | ; 
The Cincian Law is ſo called from M. Cincius the Tribune, who propoſed it, A. U. C. 549. It forbad all Adyocates and = - 
Pleaders to take any Money or Preſents, from whence Plautus calls it Muneralis. See Tacir. Lib, xi, Ch, v. ; 15 do 
.. 9 The Latin is this: Qui ſecus fecerit, improbe feel videbitur. It is not known whence our Author took theſe Words: But either 
theſe ſort of Laws do not make void what was done againſt their Prohibition; Imperſecta Lex eſt, veluti Cincia, que ſupri poſitiv 
certum modum donari hibet, except is quibuſdam cognatis, e i plus donatum ſit, non reſeintie i, e. Cincius's Law is an pare all thei 
one; becauſe, tho! it forbids all immoderate Fees and Gifts, unleſs to ſome Kindred, yet if more be given, it makes them lative Þ 
; 2 La Inſtit. 5 i. g. . SE iii. Ch, vii. . 6. following, 7 obligat 
tp o ſays, Anna xiii. S. Lxii. Suillii opprimendi gratid repetitum credebatur Senatuſconſultum, Panaque Cinci j . 
Jus eos qui pretio cauſas oraſſent, i. e. The Cincian —— cis to ruin Suillius. N ee Pare: 
5 i Ly de Pena N p. humana, ene Cicero de Legibus, Lib. ii. Ch. ix. 2 $. 17.) | 
*The Tatin is, Valeria Lex, quum eum qui provocaſſet, virgis cædi, ſecurique necari vetuiſſet, ſi vis adverſus ea feciſet, ai fon is 
ultra, quam improbe factum, adjicit. Id (qui tum pudor ee Ae erat #7) uh credo, l . — 5-6 ur — 
- ſerid ira minetur quiſquam. But here, by the Bye, we may obſerve, that the laſt Words of this Paſſage are much varied in tins ſpe: 
the Manuſcripts, . where they are greatly corrupted. Gronovius the Father faintly conjectures, that they ſhould be read thus and oe 
Nuns ux ſt ſummas pœnas minetur quiſquam z and he builds it upon two of the beſt Manuſcripts, which read thus, Nun ſet out F 
Vvix ſi ſummo ſerio minetur, &c. Others add, Ita, ad ſervata, which being joined with the former Readings, and keeping forbidde 
to the Senſe, we may gather the true Reading to be, Nunc vix ſi ſummos cruciatus minetur quiſquam, i. e. Men at this Day i which th 
hardly be kept to their Duty by the plaineſt Denunciation of the moſt ſevere Puniſhments. 5 £74 De Jur | 
219 21 Dio orus Siculus's Greek, is, pes rler fund in F red, tx;bpov au, A axe M, A Are TW bbs cer ulub u, of — 
_— Ferre rad vis cοποů,õErn 3 Sid Tov CE Toe dvr roifres, did rape ret realraSe vhpeger 3) Af, 71 all that 
38 . Duan z hefe un j,  @xoaubar ſuidt Nee red ©- „ ze pun fuse, und Fil-, voxTE; Oh © Tort, 1 wn Obedier 
por;doepnle. bund Teperi50X xpuola, png re 8 Tegubaopwnks, ior pon iraloar fund Tov ade Gepe du dA Caroxgerts fe&, wi 
mn! iger dnnn, tov wn d t chura, n fein,, 046 5% 620. s tak Tov æpeg iu dit vaihaigiouws dN, am away 
*  BanCaghs re I cxoAuoing TAs zur,, go & texhero Thr d A ofproneyhoac, RA O- ch 7 Goodne! 
Tora we, See Montagne's Eſſays, Lib. i. Chap. xiii. Digeſt. Lib, xl, Tit. 7. De Religioſis, ex Sumptib. Funer. Ci. diſpenſib 
et „ ſpeaking 


Leg. xiv. F. 14. & Lib, xlvii. Tit. 12, De Sepulchr. viol. Leg. iii. $. 4. 
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= Cay. VI. 


what Means we ſhall render ourſelves 
to this Suffering. We mult therefore take No- 
| tice, that the whole Strength and Force of a Law 


© nalty we ſhall incur upon Default. 
it may be underſtood in what Senſe the Power of 
4 obliging is attributed to the Law. For, properly 
8 pc 
Ward 
ver, is in him who bears the ſovereign Command. 
But the Law is only the Inſtrument of Sovereignty, 
E by which the Ruler makes his Pleaſure known to 
his Subject, which being once diſcover'd, an Ob- 
E ligation to Obedience is produc'd in them by Vir- 
tue of his ſupreme Authority. Hence too it ap- 
= pears, that the vulgar Diſtinction of the Power of 
aA Law, into directive and compul/ive, was ill made; 
unleſs by the compulſive Power we underſtand 
the penal Clauſe. 
Law conſiſts in directing, as it declares the Will of 


Let not a Man wear a Ring allied to Gold, or a Gar- 


ent approaching near to Mileſian Richneſs, unleſs he 


ty of Fornication, or of Adultery. Thus(as the 
3 wh obſerve) by ſuch ſcandalous 
Exceptions and Conditions, be eafily diverted bis Sub- 


' jets from the Purſuit of Luxury and of [ntemperance. 


For no one could bear the expoſing himſelf to his Fel- 


E | lows by ſo foul @ Diſgrace *. 


Thus then, there are two Parts of a Law, one 
Definitive, and the other Vindicative, which is the 
onal Sanction. Theſe, we ſay, are two Parts of 


dne fame Law, and not two Species of Laws. For 


as it is loſt Labour to fay, Do this, if nothing fol- 


boy beſides; ſo it is abſurd to ſay, Lou ſpall ander- 


god Penalty, unleſs it have been before _—_— by 


noxious 


properly conſiſts in declaring what our Superior is 
pleas'd we ſhould perform or omit, and what Pe- 
Whence allo 


ing, the Power of obliging, or laying anin- 
Neweflity on Perſons to i in ſuch a Man- 


For the proper Efficacy of a 
the Sovereign, and denounceth Threats againſt 


che Subject, if he prove diſobedient. Bur the 


Law in general. 


tompulſive Power, or the Power of exacting from 
the Subject a Conformity to the Rule *4 pre: 
{crib'd them by decreeing and actually inflicting 
Penalties, is properly in the Perſon of him who 
made the Laws, or of him who hath the Care of 
their Execution. Liban. Orat. V. Laws were of no 
Force without Judges to put them in Execution. Bare 
Statutes have neither Ears to hear our Cauſe, nor 
Feet, nor Hands, to haſten to us and defend us : But 


all the Aſſiſtance which Juſtice gives us, is convey'd 


by its Miniſters. Tho? tis a common Thirg with 
Writers to attribute to the Laws themſelves ſuch 


Effects, as in a ſtrict Senſe belong to the ſupreme 


Power. Of which kind of Specch, that one Paſ- 
ſage of Apuleius may be a * Inſtance, Quod 
eſt lex in urbe, dux in exercitn, hoc eft in inundo 
Deus. M hat the Lawis ina City, what the General is 
in the Army *s, ſuch is Go p in the World. When 
Livy ſays n, The Commands of the Laws are more pow- 
erful than thoſe of Men; this is ſo far true in De- 
mocracies only, that the Magiſtrates cannot recede 
from the Laws, nor over-rule their Force. 

Legiſlators, as /#ch, are ſaid to compel, only 
morally z not that by any natural Violence they ſo 
conſtrain a Man, as to render it impoſſible for 
him to act otherwiſe than as they direct; but be- 
cauſe, by declaring and exhibiting a Penalty a- 
gainſt Offenders, they bring it to paſs that no 
Man can eaſily chooſe to tranſgreſs the Law; 
ſince, by reaſon of the impending Penalty, Com- 
pliance is in a high Degree preferable to Diſobe- 
dience. 

XV. Now by attributing thus to Laws the 
Power of obliging, we immediately exclude Per- 
miſſions from the Number of true and proper Laws: 
Tho' Modeſtinus tells us, the * Virtues of Law 
are to command, to forbid, to permit, to puniſh. For 
2 Permiſſion is not properly an Action of the Law, 


2 Add. Lib. xi, Tit. vii. D. De Relig. Sumptibus Funeral. & Lib. iii. $. 4. Leg. de Sepulchro violato. 


b De Mundo, p. 749. Ed. in uſum Delph. 
14 The Original is, ab ipſis, for ipſis præſcriptam. 


© Lib. i. D. Tit. iii. L. 7. 


x5 This Author cites only the Latin Verſion of Libanius's Oration V. He has ſome Declamatious, but I have never ſeen 


his Orations. 


1 The Senſe of this Paſſage is certainly taken out of Ariſtotle, who ſpeaks exactly the ſame Thing in his Book De Mundo, 


Chap. vi. 


x7 Imperiaque legum potentiora, quam hominum, Tit, Liv. Lib. ii. Chap. i. 


Nights: If we carefully reflect upon the Nature of moral Things, we ſhal 


Mr. Bars. NOTES on F. xv. | | 


The Words of the Digeſts are, Legis virtus [ hac] eſt, imperare, vetare, permittere, punire, Digeſt. Lib. i. Tit. iii. Leg. vii. 
2 This is not —_ true, for every one knows, that Laws ſometimes poſitively grant certain particular Privileges and 
[ find that the general Notion of a Law, as it im- 
plies a Conſtitution by which a Superior orders the Actions of ſuch as are ſubject to him, includes not only an Obligation 
to do or not do certain Things, but alſo a Liberty to do or not do others. So that Liberty imports always a Conceſſion, 
either expreſs or tacit, which is a poſitive Thing. And indeed on what are all the Rights we have founded, but upon the 
poſitive Will of our Superior, by Virtue of which we may defend ourſelves, or require the Protection of the Law againſt 
all them who endeayour to moleſt us in the Enjoyment of ſome lawful Right? Farther, Right and Obligation are two re- 
lative Notions, which always go Hand in Hand, And why may we not allow a Law of meer Permiſſion, as well as a Law 
obligatory ? Certainly, if this Law be neceſſary to impoſe upon us a N eceſſity of acting, or not acting, the other is no leſs 
neceſſary to put us in a State of acting or not acting with Security and Impunity, as we think fit. Grotius, who, like this 
Author, affirms, that Obligation is the Efſence of all Law, ſeems tacitly to acknowledge in the ſame Chapter (Lib. i. Ch. i. 
$. 17.) that Permiſſion is com a in the Notion of a Law. We muſt therefore allow, That the Law of meer Permnſ- 
ſion is an Ordinance or Conſtitution by which a Superior gives to thoſe that are ſubje& to him, a Right, or moral Power to 
have Things ſafely and lawfully, or to do and require of another certain Actions, if he judges convenient. See what Mr. II- 
tins ſpeaks much to the ſame Purpoſe in his Ob/erv. on Pufendorf, 1, li. Mr. Selden has already maintained the ſame Opinion, 
and uſes a Compariſon very proper to make it underſtood, viz. All the Boundaries which divide my Field from my Neighbour's, 
ſet out the Extent of his Field as well as mine; ſo the obligatory Right, which determines what Actions are commanded and what 
forbidden, being once ſettled, there neceſſarily follows a Right of meer Permiſſion, which has for its Object all other Actions, about 
which the Lawgiver has determined nothing authoritatively, and conſequently permits every Man to do, or not to do, as be pleaſes. 
De Jure Nat. & Gent. Lib. i, Chap iv. Again, We muſt remember, that there is a great Difference between the Permiſſion 
of human Laws and divine; for the Permiſſion of divine Laws is always abſolute, ſo that every one has a full Right to do 
all that they permit, provided the Things permitted are not forbidden by any human Law, to which he ought to ſubmit, in 
Obedience to ſome other divine Law; but as to human Laws, the Permiſſion which they give is for the moſt part imper- 
te&, which implies only Impunity in human Judicatures, as our Author explains himſelf a little lower. Nevertheleſs 1 
am aware, that this Author forgetting his Principles, ſeems to allow, beſides a Law of meer Permiſſion ; for ſpeaking of the 
Goodneſs or Evil of Actions in the fo lowing Chapter, 5. 3. he ſays expreſly, By a Law I mean always here a Law which in- 
diſpenſibly obliges to ſome Thing, and not a Law that only permits. Legem neceſſitantem, non permittentem. Grotius alſo 
ſpeaking of the firſt Right of the Occupant, ſays, Ir is founded upon the natural Right of bare Permiſſion, Eft lioc jus ex jure 
naturæ permittente. Lib. ii. Ch. iii. §. 5. . 
L bur 
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but the 2 0 of an Action. Whatſoever 
Things the Law permits, thoſe it neither commands 
nor forbids, and therefore it really doth nothing at 
all concerning them. Some maintain, that there 
is nevertheleſs a kind of Obligation in Permiſſions , 
not indeed affecting him to whom we ſay a Thing 
is permitted, but binding up a third Perſon from 
giving him any Hindrance, in caſe he undertake 
what the Law thus permits. Tho' this is by ma- 
ny reſtrain'd to ſuch Things as are fully and per- 


fectly permitted, ſo as not to take in thoſe leſſer 


and imperfect Permiſſions, which may be more 
properly ſtil'd Indulgences or Connivances. Thus, 
for xample, the Laws of ſome Countries permit 
the killing of a Wife taken in Adultery ; yer they 
do not forbid others from ufing their utmoſt to 
hinder her Death. Bur if we would be accurate 
and exact in our Way of talking, even this Effect 
doth not properly reſult from the Permiſſion of 
the Law, but from every Man's juſt Liberty 7. 
For about thoſe Things in which the Law gives 
me no Stop or Hindrance, I have a perfe& Free- 
dom of acting, the chief Effect of which is, that 
no Man ought to diſturb me in the harmleſs Ex- 
erciſe of it. So that for a Law expreſly to per- 


mit thoſe Things to which we claim a ſufficient . 


Licence by their not being prohibited, which can- 
not well fall under Doubt or Diſpute, ſeems little 
better than uſeleſs and ſuperfluous. As likewiſe, 
it is not always neceſſary, that when any prohibi- 
ting Law is repeal'd, an Act hitherto forbidden, 
ſhould by an expreſs Ordinance be declar'd permit- 
ted: Since upon Removal of the former Impedi- 
ment, our natural Liberty doth, as it were, re- 
vive and recover itſelf. There are indeed two ſpe- 
cial Caſes, in which civil Lawgivers are wont to 
uſe expreſs Permiſſion - Firit, when Licence and 
Impunity is indulg'd to ſuch an Act, within ſuch 
a Meaſure; and, ſecondly, when the Licence or 
Impunity is to be purchas'd by ſome Fine or Bur- 


then. Of the former Caſe, ſome give an Inſtance 


in the Laws of moſt Countries pepmuring VUlury, 
within ſuch a fix*'d Degree: Of the latter, in the 
Conſtitutions of ſome Places, where Women are 
allow d to proſtitute themſelves, upon Condition 
of paying a certain Tax“: which whether 
it be well or ill done we are not now to diſ- 
ute, | | 
K Legal Permiſſion is divided into Plenary, which 
gives a Right of acting, and makes the Deed alto- 
gether lawful ; and Je/s Plenary, which either af- 
rds Impunity, or Freedom from Impediment, or 
both. Now that ſeveral Things find an Impunity 
amongſt Men, is occaſion'd by ſome of theſe Rea- 
ſons: Either, that the Matters exceed the Reach 
of human Courts and Cognizance, as do the Faults 
of Kings; or, that human Law hath either deter- 


Of Law in general. 


min'd nothing plainly about ſuch an Action, 9, 
hath declar'd it ſhall be lawful; or, laſtly, becaſ 
civil Ordinances frequently leave many Things \, 
the Modeſty and common Honeſty of every pu. 
ticular Man *, | | 

Some have more accurately obſerv'd concerg, 
ing theſe Permiſſions of Civil Laws and Civ 
Courts, that they are made either by the AQiony 
the Law, or only tacitly. To the former the 
refer the Omiſſion, or paſſing by of a Matter, 19 
ſimply, and, as it were, by Accident, but when 


the Deſign and the Form of the Law run in ſuch 5 


a Manner, that the Legiſlator ſhews his Intent 
of making a full Enumeration of Particulag: 
For, in ſuch a Caſe he is ſuppos'd to hae 
permitted whatever he hath not expreſly reckon 
up amongſt Things prohibited; provided the 
Matter be not repugnant to natural Honey 
Thoſe Things are underſtood to be tacitly forbd. 
den, which the civil Power lets paſs by conniving 
at, tolerating, or diſſembling; either for the pre- 
ſent only, or for a longer Time, ſo as to let then 
obtain the Force of Cuſtoms. Yet a Permiſfion 
granted by a civil Law, cannot cauſe that an Ac. 
tion ſhall not be contrary to the divine Lan, 
or ſet it beyond the Fear of the divine Puniſh. 
ment. 3 

Me may farther remark, that when a Thing i 


ſaid to be permitted, which is not determin'd by 


the o expreſs Command or Prohibition of any C- 
vil Law, we are not to cavil at the Words of the 
Law, but to conſider the Scope and Intention of 
it. For many Things are contain'd in the Sen 
of the Laws, and are ſuppos'd to be really implied 
by them, either as they are neceſſary Conſeguen- 
ces, or upon account of their rear Affinity ad 
Reſemblance to the determin'd Caſes. Kegadi 
likewiſe always to be had to natural Law, or to 
common Honeſty, which is the perpetual Suppl: 
ment of civil Decrees. Laftly, Thoſe Thugs 
which are tolerated only for a Time, or upon thc 
Score of Neceſſity, cannot fall under the proper 
Notion of Rights. All 7 which Obſervations we 
chiefly to be underſtood of the moſt perfect or 
plenary Permiſſion ©. 

XVI. The Matter of Laws in general, is what- 
ever can be done by thoſe Perſons for whom the 
Laws are made, at leaſt at the Time of their Pro- 
mulgation. For if any Man afterwards, by his 
own Fault, loſeth his Ability to fulfil the Law, 


the Force of the Law doth not thereupon ceaſe and 


expire; but the Legiſlator hath Power to puniſh 
him, for rendering himſelf thus incapable of con- 
forming to the Rule preſcrib'd him. But, o- 
therwiſe, to make ſuch a Law as the Subject can- 


not fulfil, and yet hath not loſt his Power of ful- 


filling by his own Fault, is not only a molt vain, 


v id. Evagr. Hiſt. Eccleſ. Lib. iii. Ch. xxxix, Of the Tribute paid by common Strumpets, which Anaſtaſius the Emperor 


took off. See B. viii. of our Author, Ch, i. 5. 3. 
Tib. ii. Ch. i. S. 9. 8 


Vid. Digeſt. Lib. I. Tir. xvii. 


© Vid. Bacler. in Grot. 


Afr. BAnR. NOTES on 6. xv. 


F But the free Uſage of this Faculty in ſuch and ſuch Caſes, is an Effect of the Permiſſion of the Sovereign Legiſlator, 
who has impoſed Laws upon us in giving us a Being. See Note 2. above. 

4 See Evagrins's Ecclef. Hiſt. Lib. iii. Chap. xxxix, about a Tribute called Chryſargyrus, which was levied upon the Cur- 
tezans, and which was aboliſhed by Anaſtaſius, as our Author there obſerves. 


z See what is ſaid, Lib. viii. Chap, i. 5. 3. | 


6 In all the Editions of Pufendorf it is 1 N Volente aut Jubente (and therefore the Engliſh Tranſlator renders them, tht 


expreſs Command) but the Author woul 

Velle & Jubere ſignify the ſame Thing. 
7 See Lib. v. Chap. xii. $. 17. following. 
| E 
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have ſaid, Vetante aut Jubente, as the Connection of the Diſcourſe requires, 


but 
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but àa moſt unjuſt Deſign *. As to the ſubje * 


Matters which employ the particular Species of 
Laws, we ſhall more conveniently conſider them 
in their proper Place. Rs 
XVII. To know who is capable of being o- 
blig'd by a Law, we need ſeek no further than to 
the Right of the Legiſlator; which certainly takes 
in all thoſe who are ſubje& to his Command. 
What Perſons the Legiſlator intended to oblige, 1s 
plain enough from t Law itſelf. For in all Laws 
it is ſignified whom they concern; either by ex- 
preſs Determination, made ſometimes by a gene- 


ral Sign, ſometimes by a Reſtriction to certain In- 


dividuals; or elſe by ſome Condition or Reaſon, 
which a Subject finding in himſelf, at the fame 
time apprehends that he therefore ſtands obig d by 
ſuch a Law. Regularly then, a Law obligeth a 


Of Law 7 general. 


ſame happen to be denied to Perſons of the like 
Condition, Occaſion ſhould be given to Anger 


and Reſentment, whilſt Men of equal Circum- 
ſtances are not admitted to equal Favours. Plu- 


tarch hath recorded ſeveral Inſtances of very nice 
and ſubtil Diſpenſations. As when Ageſilaus ſu- 
1 the Laws for one Day, with this Form, 


et the Laws ſleep to Day a 4; to hinder thoſe 
Perſons who had fled in an Engagement, from ſut- 


fering the uſual Diſgrace. So when Demetrius de- 


fir'd to be admitted at once into all the Aibenian 
Myſteries, whereas it had ever beena Cuſtom to ce- 
lebrate the greater Myſteries in November, and the 
leſſer in Auguſt, Stratocles publiſh'da Decree, that 
the Month March, in which Demetrius viſited 
Athens, ſhould be call'd, firſt November, and then 
Auguſt b. What the ſame Author reports of De- 


Perſons ſubject to the Legiſlaror, whom the Rea- - mo/thenes is more plauſible: Demoſthenes, upon his 


fon of the Law reacheth, and to whom * the 


Matter of it may be applied. For otherwiſe, Tu- 
mults and Confuſions would continually ariſe a- 
mongſt Subjects, the Prevention of which Diſor- 
ders was a principal Reaſon why Laws were firſt 
introduc'd. And therefore no body ſhall be e- 
ſteem'd exempted from a Law, unleſs he can ſhew 
his peculiar Privilege. Yet this indeed frequently 
happens, that a Man may be exempted from the 


Obligation of a Law, after the Time of its being 


enacted, and this we call being diſpens'd with. For 
if the Legiſlator may rightly abrogate or repeal a 
Law, he may as fairly ſuſpend the Effect of it in 
ſome certain Perſon. Diſpenſation differs from Equi- 
45 *, with which it is generally confounded, in this 
Reſpect, that the former cannot be granted, but 
by one endued with Legiſlative Power; whereas 
an inferior Miniſter of Juftice, not only may, but 
02ht to apply the latter; ſo that if he follow the 
ſtrict Letter of the Law, in a Caſe where there is 
room for an Equitable Conſtruction, he ſhall be 


judg'd to act contrary to the Mind and Intention 


of the Legiſlator. Diſpenſations therefore depend 
on the free Grace of the Laugiver, bur Equity 
on the Office and Duty of the Judge. In granting 
Diſpenſations 3, great Prudence is to be us'd, 
leſt by a promiſcuous Indulgence, the Force and 
Authority of Law be enfeebled: or left, if the 


Plutarch Apophthegm. Lacon. & Ageſil. Appian, Libyc. b Idem Demetr, & in Alexandr. p. 652," & 679. 
Lib. xiii, Ch. c. Plutarch Lyſand. Add. Valer. Max. Lib. vi. Ch. v. S. 3. 


being recall'd from Baniſhment, lay under a Pecu- 
niary Mulct, and the Law forbidding that he ſhould 


be entirely diſcharg'd from it without Payment, 
they invented this Way of cluding the Law; they 
had a Cuſtom of giving Money to the Man who 


prepar'd and adorn'd the Altar, at the Time of Sa- 
crificing to Jupiter the Deliverer : This Office, and 
this Money, they decreed Demoſthenes; and under 
that Pretence allotted him fifty Talents, the Sum 
in which he had been amerc d. The Lacedemo- 
nians made uſe of much ſuch another Evaſion in 
Reference to Ly/ander. It was a Law amongſt 
them, that no Man ſhould bear the ſame Office a- 
bove once * ; but now reſolving to let Ly/ander 
have again the chief Power in a Naval Expediti- 
on, they gave © Aracus the Formal Command of 
the Fleet, but join'd Ly/ander with him 7 in a 
private Station, with expreſs Orders, That the Ge- 
neral ſhould never aft contrary to his Advice. I 
know not whether the Span; Cuſtom mention'd 
by Naudeus *, may not be reckon'd likewiſe a- 
mongſt theſe nice Permiſſions: In Spain, he ſays, 
«© when they deem a Man to be guilty of Trea- 
“ ſon, they appoint Judges to ſit on him in ſecret, 
& who forma Procels, and condemn him to ſuffer 
Death; after which they ſeek by any means to 
put the Sentence in Execution. And this they 
“ practiſe as a Salvo to their Conſciences; that 


© Diodor. Sic. 
d Coups d Eſtat. Ch. iii. p. 198. 


Mr. Bars. NOTES on S. xvr and xviI. 


* It is neceſſary that what is forbidden ſhould produce ſome Advantage, either to thoſe for whom the Law is made; 


or to others; for 'tis not reaſonable that the natural Liberty of Subjects ſhould be reffiin'd, and no Profit thereby re- 
dound to oy body, De Offic. Hom. ex Civ, Lib. i. Ch. ii. $. 8. See what is ſaid, Lib. vil, Ch. ix. $. 5. Laws are made 
only abour uch Things as commonly happen, as is obſeryed aboye, Ch. xi. $.5. Again, as to what concerns our 
natural Right in particular, we ought to take Notice, with Mr. Titius (Obſerv. 59.) That natural Right, which is obli- 
gatory, has for its Object ſuch Actions as carry with them ſome Convenience, or Inconvenience, neceſſary for the hu- 
man Nature, as hath been proved, Lib. ii. Ch. iii. As for all other Actions, which we may call indifferent, the natural 
Right of ſimple Permiſſion leaves eyery one at Liberty to diſpoſe of them as he pleaſes. But moſt of theſe laſt are for the 
moſt Part regulated in different Manners, by the poſitive Laws of Go p and Man, as the legiſlative Power ſees convenient. 

See Tib. v. Ch. xii. S. 10. following. 

* See Lib. v. Ch. xi. §. 21. marine,» as alſo his Abridgment of the Duties of a Man and Citizen, Lib. i. Ch. ii, F. x. 
Farther, to ſpeak properly, what he here calls Equity, ought to be called, An Interpretation according to Equity; as 
Titins ſpeaks, Obſerv. 62, See a little Treatiſe of Grotius's upon this Subject, printed in the latter Editions of his Book De 
Jure Bel. & Pac, which is entitled, De Zquitate, indulgentia, & facilitate. 

See Mr. Bayle, in his Divers Obſervations about a Comet, p. 456. and the ſecond Volume of his Parrhaſiana, P. 178, 

: 4 The Greek of Plutarch is, Kai Qio a, ors 7x5 v By Tyre iv xativd'vy, ou ds 4 Thuwnpe? wipes xupiss a mpg To 
667 0), 

The Word bis, being omitted in all the Editions of this Author, 
French Tranflator adds, deux fois, ſo the Engliſh puts in, above once. 

* Here's a great Miſtake in all the Editions of the Original, putting Aratus, the Name of a General of the Achans, 
a very different Perſon from this Admiral, for Aracus. 

7 The Latin ſays, Privatus, as the Engliſh Tranſlator renders it, but ſurely our Author meant Tegatus, a Deputy; but 
however that be, *tis ſafeſt to follow Plutarch, who calls him, Erivoans, i. e. Prefefius Claſſis, a Counter-Admiral, at 
leaſt, See further about theſe ſorts of intricate Diſpenſations, in Monzagne's Eſſays, Lib. i. Ch, xxii. 

: | 2 5 


ſpoils the Senſe quite ; and therefore as the 


they 


76 


<© they may not be accus d of Injuſtice in puniſh- 
ing Men capitally, without a legal Knowledge 
of their Crime. 

XVIII. Law may be beſt divided, with refe- 
rence to its Original, into divine and human; the 
former having God, and the latter Man for its Au- 
thor. Bur if we conſider Law as it bears a neceſſa- 
ry Agrecableneſs to the ſubject = Matter, in this 
Reſpect we divide it into natural and poſitive. 
The former is that which is ſo exactly fitted to 
ſuit with the rational and ſocial Nature of Man, 
that human Kind cannot maintain an honeſt and a 
peaceful Fellowſhip without it: or, in other Words, 
that which carries in it a natural Goodneſs, or a 
Uſefulneſs ariſing from its internal Efficacy, to- 
wards Men in general. Though there be alſo a 
farther Reaſon of this Denomination; in as much 


as this Law may be found out and known by the 


ordinary Sagacity of Men, and from the Conſide- 
ration of human Nature in Common. 

Poſitive Law is that which doth not by any 
means flow from the general Condition of human 
Nature, but from the ſole Pleaſure of the Law- 
giver; tho' theſe Laws ought likewiſe to have 
their Reaſon and their Uſes ; in reference to that 
particular Society for which they are enacted. 


2 Vide, Ethic. ad Nicom. Lib. v. Ch. x. Et Vid. Lib. xv. D. de condit. Inſtit. 
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Some are us'd to call poſitive Law by the Name 
of Voluntary : Not as if the Law of Nature * did 
not proceed from the Will of Gop, but becauſe 
no poſitive Law had ſuch an Agreeableneſs with hu- 
man Nature, as to be neceſſary in 1 for the 
Preſervation of Mankind, or, as to be known and 
diſcover'd without the Help of expreſs and peculi. 
ar Promulgation. And therefore the Reaſons ot 
this Law are not to be drawn from the gene 
Condition of human Race, but from the particy. 
lar, and ſometimes the 3 temporary Advantage or 
ſeparate Communities. So that upon * 
of Men in Societies, they are fix'd and determind 
by the Pleaſure of Superiors. We may improve 
our Notion of poſitive Law by that Paſſage of 4. 
riſtotle ® 4, where he ſays, That Laws Proceeding 
from Inſtitution and Uſefulneſs, bear ſome Reſon 
blance to Meaſures For the Meaſures of Wine and 
Corn, for inſtance, are not every where the ſam; 
but greater where the Merchants buy, and lr 
where they ſell. 

Divine Law is again divided into natural and 


poſitive b: Bur human Law ſtrictly taken, is on. 


ly poſitives. Of the particular Species, we ſhall 
* in their Place *. 


bd Divine natural Law is diſtinguiſh'd fg 


poſitive, becauſe this is alterable by the Authority that made it; that is not, but is Eternal and Immutable. See what our Authy 


ſays in Book ii. Ch. iii. f. 4. 


Mr. BarB. NOTES on $.xvns. 


r The Text here is either — or not clear. It may be rectified partly from his Elements of univerſal civil Law, where 
our Author thus expreſſes himſelf; Quantum autem ad materiam, quedam cum ſa humane nature, qua talis, conditione 
maniſeſte congruunt, & ex ea fluunt, i. e. As to the Matter (of Laws) ſome plainly agree with the human Nature, as 
ſuch, and others flow from it. And partly from his Abridgment of the Duties of a Man and Citizen, Lib. i. Ch. ii. f. 16, 
where he ſays, Sed ſs lex conſideretur prout neceſſariam, & univerſalem Congruentiam cum hominibus, vel minus, habet, oc, 
i. e. If the Law be conſidered, as it has a neceſſary and univerſal Agreement with Men, though in the loweſt Degree, . 
The Engliſh Tranſlator is ſo far from clearing this Paſſage, that he has made it more obſcure, by taking it in a Wrong 
Senſe; for he underſtands by the Word Subjectis, in the Original, the Subject, or Matter of the Law; whereas the Author 
plainly treats of the Perſons upon whom a Law. is impoſed. | 
2 See what we have ſaid, Ch. i. $.4. and Ch. ii. S. 6. with the Notes. 

The Author here cites Virellius's Reflection, Morem accommodare, prout conducat, i. e. To accommodate the Cuſtom u 
the Intereſt of State, Tacit. Annal. Lib. xii, Ch. vi. 

+ Ariſtotle's Words are, T 92, x cu, 2 To ovpPipe F Axdia, d 55s Tor tui rpols- 8 PÞ rail ins 18 
oinfes, % one wrrph, & N 8 „la, price, & I rwAgow A. 

This is an eſſential and yo 14 Character between Laws natural and poſitive, the firſt are immutable, ſo jul 
every Way, that no — can change or abrogate them lawfully ; whereas poſitive Laws are ſo arbitrary, that 2s 
a lawful Authority may eſtabliſh them, ſo he may change and aboliſh them as he ſees Occaſion. 

s Grotius (Lib. i. Ch. i. S. 15.) affirms, That there is a Divine voluntary Right, that obliges all Men, as ſoon as they 
come ſufficiently to their Knowledge; and adds, That this Right hath been publiſhed upon three Occaſions, viz. 1, At 
the Creation of our firſt Parents. 2. After the general Deluge, 3. By the Goſpel, This great Man did not proceed to 
Particulars; but, ſome Years ſince, Mr. — Profeſſor at Hall in Saxon), . a. Syſtem of the Divine po- 
ſitive univerſal Laws, in his Iuſtitutions of Divine Civil Law, printed in 1702. But this able Lawyer being none of thoſe 
who count it an Honour to defend what they have once aſſerted, right or wrong, did, at length, own himſelf miſtaken, 
and pulled down his own Building, when he found the Foundation to be weak. See his Select Obſervations, made at 
Hall, Tom. 6. Obſervat. xxvii. and his Principles of the Law of Nature and Nations, drawn from common Senſe, printed in 

1705, and again in 1708, Others affirm, That all the Laws which relate to a Divine poſitive Right, either oblige all 
Men in all Ages, Places, and Nations, or may be deduced from Principles of natural Right, which we ſhall prove 
true as to ſome, in Lib. vi. Ch. i. $. 35, Note 2. - 
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Car VIL Of the Qualities of moral Action. 577 


If 
0 CHAP. VI. 
he 2 
1 Of the Qualities of MO RAL ACTIONS, 
: 5 The Cox TEN Vs of every Section of the ſeyenth Chapter. 
„ 1. How many are the Qualities of moral Actions. Ix. Juſtice diſtributive. 
„nu. A neceſſary, lawful Afion. (x Communtaroes, i 
on 11. The Goodneſs or Evil of Actions, in what they || X1. Grotius's Opinion about Fuſtice. 
nd „ conſiſt. I} x11. Ariſtotle's Judgment upon the ſame. 
" a  £ good Action muſt have all Thing requiſite, an x11. Hobbes's Opinion of Juſtice and Wrong. 
8 =_ evil one is made ſuch, by wanting one Condition. XIV. What is an unjuſe Action. 
1 b v. GOD can't be the Cauſe of any Evil. xv. What an Injury 75. 3 | 
as vi. Juſtice is either in Perſons or Actions. xvi. An Injury is done by Deſign and Choice only, 
1 EF vn. I bat is the Juſtice of Actions. where the Nature of a Fault is treated of. 
5 E ym. Univerſal and particular Juſtice. xVII. No Mrong is done to any Man that wills it. 
= 4 VR next Buſineſs is to conſider the na- 70do. Now by the common Uſageof Speech, not on- 
. lities of moral Actions: Now according 4 thoſe Things are ſaid to be laανihlñ; which neither 
my to theſe Actions are ſaid to be neceary, divine nor human Law forbids, and which there- 
Y or not neceſſary, lawful or allow'd, and fore may be undertaken without Sin or Blame, but 
anlaco ful or diſallow d, good or evil, juſt or unjuſt. So likewiſe thoſe Things which altho* prohibited by 
that the Qualities of moral Action muſt be Neceſ the Laws of Nature, yet the Laws of particular 
ö. fty, Licenſe, or Allowance, and the Oppoſites of States ſo far permit, as not to impoſe a Penalty on f 
n theſe, which want proper Names; together with them in human Cogniſance; leaving them to eve- 
” Goodneſs and Illneſs, Juſtice and Injuſtice *. ry Man's private Conſcience and Honour. Tul. 
II. A neceſſary Action is that which by Virtue 4's Obſervation is admirable to this Purpoſe, 77 is 
1 of the Law, or the Command of a Superior, the 0 lawful (lays he) for any Man to ſin; but we com- 
tion Perſon to whom the Law or the Command is giv- mit an Error in Speech, whilſt we ſay that ſuch a Thing 
e, 18 en, is bound abſolutely to perform. For in this ic lawful, ui 7s indeed tolerated or allow'd. The 
his conſiſts the Neceflity of moral Actions, that they former kind of Actions we may call per fecti lawful, 
— ought not to be omitted, nor yet to be done in the latter /mperfettly. So? Lampridius reports of the 
rong another Manner than what was enjoinꝰd; though by Emperor Severus, that he had ſome Thoughts of pro- 
uthor our natural Power and Strength we are able either h:biting the publick Profeſſors of Lewadneſ5: But be 
to omit them, or to do them in another Manner. feared this might rather increaſè Debauchery in pri- 
ms Vet it is uſual for the Lawyers to ſay abſolutely, vate; Men naturally affecting what is unlawful, and 
that a Thing which wants only this moral Neceſſi- pur/uing with Eagerneſs and Fury any Practice which 
1 1 ty, cannot be done. To a neceſſary Action is op- hath been forbidden them. | 
3 | pos'd not only a forbidden Action, expreſly prohi- But farther than this, we ſometimes in a ve 
oy s MW bired by the Laws, or other Orders of the Superior, looſe Senſe, term even thoſe Things lawful, which 
| bur likewiſe a /awf#] or an allow'd Action, which all Men agree and confeſs to be the molt baſe and 
s they | the Laws neither command nor forbid, but leave vile; whenſoever the Perſon who performs them 
*. 5 it to every Man's Pleaſure, whether he will under- is Maſter of ſo much Strength, as to be too big for 
e po- take or decline it *. Cicero pro Balb. Ch. iii. There human Puniſhment or Reprehenſion. Senec. de Cle- 
thoſe are ſome Things which we ought not to do, tho we might ment. Lib. i. Ch. xvii. Tho" we commonly fay, All 
aken, lawfully do them: But on the other Hand, whatever Things are lawful towards a Slave, yet there are 
” : we cannot lawfully do, it's very certain we ought not indeed ſame Things which common Nature for- 
ge all | 
— | Nam que acta ledunt pietatem, exiſtimationem, verecundiam noſtram, & (ut generaliter dixerim) contra bonos mores funt : 


nec facere nos poſſe credendum eſt, Dig. Lib. xxviii, Ch. vii. 
Mr. Bars. NOTES. 


The Morality of human Actions may be conſider'd two ways, 1. In the Manner the Law diſpoſes them, in which Reſpect 
they are either permiſſive or neceſſary, The firſt are ſuch as the Law gives Right poſitively to do, if we will, and not, as 
our Author affirms, upon the Account of which the Law orders a Thing to be done in ſuch a Manner; for this Definition a- 
grees to ſuch Actions only, as are allow'd by an imperfe& Permiſſion, of which he ſpeaks a little lower. 2. As they a- 

ree, or diſagree with the Law, and fo Actions are either good, or bad, or indifferent. This Diviſion ſeems more exact 4 
ok our Author's, Tirius Obſerv, Ixiv, lxv, See our Notes on Chap. vi. g. 2. and our Notes on this Chap. F. 5. Nore 3. * 
Nam qua facta, & c. For we ought to ſuppoſe thoſe Things impoſſible to be done, which prejudice Piety, | 
Honour, and, in general, good Manners do forbid or hinder, | HY : 
A. 5 2A oÞ = c, T4 Toi, var £0 fun Tour, ae νν,., i. e. What a Man is not ordered to do, that he is not hindered 
from doing. Liban. Declam. xvi. The Author himſelf cites this Paſſage in his later Editions. 

There are ſome Things nor to be done, tho? lawful; but whatever is not lawful, that ought not to be done. Tully's Words 
are, Etſi peccare nemini licet, ſed ſermonis errore labimur ; id enim licere dicimus, quod cuique conceditur. Tuſc. Quæſt. Lib. v. Ch. xix, 

+ This Quotation making little to our Author's Purpoſe, and containing ſomething obſcene in it, tis no Damage to omit 

it, and inſtead of it put ſome of the Sayings of the Roman Lawyers, viz. Digeſt. Lis. |. tit. 17. De diver. Reg. Juris, Leg. 
exliv. Every Thing is not honeſt that is lawful, And Teg. excviii. We ought to conſider, not only what is lawful, but what 
is alſo honeſt, Mr. Stryck, Profeſſor at Hall in Saxony, has publiſh'd a Diſcourſe of the Law of what's lawful, but not ho- 
neſt, reprinted in 1704 in 470, where we may find a particular Account of Things permitted and authorized by Cuſtom, 


which in themſelves are contrary to natural Honeſty, and much more to Chriſtianity, altho* the Author had but little 
of his Matter from any certain Places. d 
bids 


Reputation, 


78 Of ibe Qualities, of moral Actions. Book] 


bids us to act towards a Man, one of our own Species 


and Condition . 

III. We call that Action good morally (for the 
other kind of Goodneſs, term'd Natural or Mate- 
rial, by which a Thing or an Action tends to the 
Benefit or Perfection of any one *, is explain'd in 
another Place. Tho” we mult obſerve, that in the 
Precepts of natural Law, and in mot civil Conſti- 
tutions, it goes along with this moral Goodneſs, 
and Gd rational Creatures, ſeems to give 


the firſt Spring or Occaſion to it) or in moral Eſti- 


mation, which is agreeable to the Law, and thar 
Action evi, which is diſagreeable. Inaſmuch as 
the ratio formalis, the proper and diſtinguiſhing 
Nature of the Goodneſs or Illneſs of Actions, con- 
ſiſts in a Relation determining them towards a di- 
rective Rule; and this Rule is what we term a Law 
* which Name we here mean a neceſſitating, 
nd not a permitting Law, and if it be human we 
ſuppoſe it not contrary to thoſe which are Divine) 
for when a deſign'd Action is form'd according to 
the Rule preſcrib'd, and exactly agrees with it, it 
is faid to be good. Whereas, if it is undertaken a- 
inſt the preſcrib'd Rule, or varies from it, it is 
call'd Evil, and, in one Word, Sin. Now it is 
plain, that any directing Rule; for inſtance, the 
Mariner's Compaſs is {aid to be the Cauſe of his 
right Sailing, and of his coming to the Port, not 
ſo much in regard that the Ship takes a Courſe falling 
in with its Direction, as becauſe the Pilot guides 
himſelf by ir in managing the Steerage: In like 


Manner, a Law is faid to be the Cauſe of Recti- 


tude in an Action, not when the Action, howe- 
ver intended, is agreeable to it; but when the Ac- 
tion proceeds from the Dictate of the Law, and 
from ſome Dependence on it; that is, from an 
Intention of paying Obedience to its Injunctions. 
Whence, if a Man by Chance, or without think- 
ing of any Obedience to a Law, performs a Thing 
preſcrib'd by that Law, he may indeed be ſaid 
to have done rightly, or not ill, in a negative, 
rather than in a poſitive Senſe; but he cannot be 
ſaid to have done morally well, no more than one 
that by diſcharging a Gun at venture and random, 
bath brought down a Bird, can be faid to have 
ſhor skilfully, and like a Markſman. 

IV. Farther, fince the Law determines either 


the Diſpoſition of the Agent, or elſe the Object, 


2a Lib. i. Ch. vii. S. 6. Extern. 


or the End or the Circumſtances of the Action ; an 
Action is morally Good or Evil for one of theſe 
Reaſons, either becauſe the Agent is ſo diſposd az 
the Law requires him to be, or otherwiſe; or 
becauſe the Action is directed towards the proper 
Object, with that End, and thoſe Circumſtance 
which the Law preſcribes, or with the con 
But here it muſt be obſerved, that to make an 
Action good, tis neceſſary, that it not only con. 
form to the Law in all its material Requiſites and 
Conditions; but likewiſe, that in reſpect of its F. 
mality, it be exercis'd, not out of Ignorance, or 
any other Cauſe, beſides the Intention of payi 
Obedience to the Law. And therefore an Action, 
tho' otherwiſe on the Account of the Matter of it 
Good, may, by Reaſon of the bad Intention of the 
Agent, be imputed to him as Evil. For a Man 
who deſigning an ill Thing doth a good one, hath 
by no means a Title to any Reward tor his Service: 
As he in Falerius Maximus who intending to kil 
Jaſon, luckily broke his Impoſthume. Upon the 
ſame Account, he who miſpends his lawful Power 
in ill Service, is guilty of Sin: As a Judge, ſuppoſe, 
who abuſeth his Authority of puniſhing Offenders 
to the ſatisfying his own private Reſentment, 
For which Reaſon the Carthaginians ſentenc'd their 
Generals to Death, if they had undertaken an En. 
terprize, tho with good Succeſs, yet with il 
Counſel and Defign *. Liv. xxxviii. Ch. xlvii. 
Val. Max. Lib. ii. Ch. vii. $. 1. Extern. But, onthe 
other Side, an Action as to the Matter of it Eri, 
cannot 2 by virtue of the honeſt Intention of the 
Agent, be rurn'd into Good. W hence the Reaſon 
is clear, why a Man cannot uſe his own Sins s 
Means for the Attainment of any virtuous End, or 
why we mult not do Evil that Good may come of it, 
Rom. iii. 8. For to render an Action Evil, it's 
ſufficient that it be incongruous to the Law, in 
any one Point or Condition, whether Material or 
Formal. That is, If either the Diſpoſition of the 
Agent, or the Object, or the End, or any one of 
the Circumſtances contradict what the Law direct. 
"Tis a moſt vain Diſtinction of ſome Men, when 
they affirm, that an Action, as to the Subſtance of 
the Work, may be good, altho' the End required 
by the Law be not intended by the Agent. For 
the End makes a main Part of the very Eſſence of 
a moral Action, inaſmuch as it enters into the 


The whole Chapter treating of a Maſter's Power over his Slaves, is worth peruſing. 


1 See Book i. Ch. iv. S. 6. and Book ii. Ch. iii. F. 21. 


® Seneca's Words, Ep. cxx, may ſerve as an excellent Comment upon our Author's Notion, Nobis videtur obſervati 
collegiſſe, & rerum ſepe factarum inter ſe collatio, per analogiam noſtro intellectu & honeſtum ex bonum judicante -------Noveranus 
corporis ſanitatem, ex has cogitavimus eſſe aliquam & animi, Noveramus corporis vires, ex his collegimus eſſe & animi robur. Ali. 
qun benigna facta, aliqua humana, aliqua fortia, nos obſtupefecerant, hac cœpimus tanquam perfetta mirari, i, e. Our Notions 
«© of Goodneſs and Honeſty are the Reſult of the Reflections and Compariſons, which the Mind makes by Analogy, upon 
«© ſuch Things as it often ſees and obſerves. We know that there is ſuch a Thing as Health of the Body, and from thence 
«© weconclude, that there muſt be alſo an Health of the Soul. We know that the Body hath Force and Strength, and 
«© from thence we infer, that the Soul alſo hath its Force, We are wrapped with Admiration at the View of ſome eminent 
« Ads of Goodneſs,' Humanity, and Courage, and we begin to look upon them as Patterns of Perfection. 
The two following Periods not being well placed in the Originat, muſt be a little varied to make the Diſcourſe coherent, 
'* Theſe two Paſlages cited by our Author are nothing to the Purpoſe ; and, tho' clear in themſelves, are miſtaken by lum 
in this whole Diſconrſe, The firſt is that of Livy, where Cn. Manlius, anſwering thoſe that conteſted with him about the 
Honour of the Triumph, under a Pretence that he had managed the War 12 the Gallogreci, or Galatians, with ſufh- 
cient Conduct, ſays, That he was ſure to carry his Cauſe, tho' it were not before a Roman, but Carthaginian Senate, 
who are ſaid to crucify their Generals, if they acted by bad Advice, tho' they were ſucceſsful; for ſo are his Words, In 
quo confiderem equidem; cauſe mee, etiamſi non apud Romanum, ſed Carthaginienſem ſenatum agerem, ubi in crucem toll; im. 
peratares dicuntur, ſi proſpero eventu pravo conſilio geſſerunt, The other Paſſage is out of Val. Maximus, whoſe Words are 
much the ſame about this Cuſtom at Carthage. Mr. Pufendorf believes that theſe Words, pravo conſilio, lignity with 4 
bad Intention, whereas they plainly ſignify, without taking good Meaſures ; as Montagne rightly takes them, when he [ays, 
The Carthaginians puniſh'd the ill Conduct of their Captains, although they made Amends for it by their good Succeſs. Ellay*, 
Lib. iii. Ch. viii, p. 693. Fol. oy a 0 nt | 
What is Faulty, tis no Matter with what Intention ic is done. Publ. Syr, ſee the next Chap. $. 2, 3, 
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Cnae VII. Of the Qualities of moral Actions. 79 


Intention; which is 4 Principle of the greateſt 
Force in determining the Action's Quality. Hence 
it is ſinful to direct an Action, not only to an ill 
End, but likewiſe to any other End, than what is 
preſcrib'd by the Law, Matth. vi. F. Juv. Sat. 8. 
v. 215. Cauſa facit rem diſſimilem. Nor is an ac- 
compliſh'd Fact only, or ſuch as hath obtain' d its 
End, accounted Wickedneſs, but even a com- 
menc'd Enormity : And this latter is by Civil Laws 
ſometimes puniſh'd with equal, or however with 
little leſs Severity than the former; according as 
they find it neceſſary to repreſs a Villany in its firſt 
Riſe and Appearance. 
t. 7. All Villanies before the Accompliſhment of the 
Work are compleat in reſpe of the Guilt *. 

V. This Goodneſs, and this Evil of Actions, as 
they conſiſt formally in ſuch an Agreeableneſs or 
Diſagreeableneſs to the Law, as we have been 
ſpeaking of, ſo they depend entirely on him as 
their 1 Cauſe, who performs an Action 
which the Law either commands or forbids. For 


nis Determination ſo conſtitutes the Action in the 


Rank of Moral Beings, that it muſt be imputed to 


him, and to him only. And therefore thoſe 
Men have tormented themſelves with a needleſs 
Fear, who, leſt they ſhouid ſeem to make Gop 


: Almighty the Author of Sin, have plac'd the ratio 


formalis of an evil Action, in the Privation of Con- 


. formity to the Law *. For tho' the Poſition of any 


= Form neceſſarily infers the Privation or Abſence 


of the contra 
be in his Opinion, who would ſeek for the Eſſence 
of a Thing in this Privation? Nor will he find him- 
ſelf any great Proficient in Wiſdom, who hath ar- 
riv'd to know that Straightneſs is the Privation of 
Crookedneſs, and Crookedneſs the Privation of 
Straightneſs. But theſe Inventions and theſe Fears 


Form; yet how miſtaken mult he 


of Men, both proceeded from their Ignorance of 


Senec. de Conſtant. Sapient. 


moral Things. Go, the Author of all natural 
Beings, need not, and ought not to be eſteem'd 
the Author and Cauſe of all moral, all noti- 
onal, and all artificial Beings.. Some looſe Think- 
ers muſt needs be touch'd with a ſtrange Itch of 
Wit, when they imagine they have given us an 
extraordinary Specimen of their Philoſophical 
Subrility, in numbering GoD among the Cauſes of 
our ſinning. For a Man, who hath the leaſt In- 
ſight into the Conſtitution of Morality, will judge 
nothing more abſurd, than to enquire e or 
no He be the Cauſe of an Action, who forbids it by 
a Law, and puniſheth it for being done after his 
Prohibition. As for Gop's concurring to the 
Phyſical Part of an Action, he can with no more 
Reaſon be on this Account ſtil'd the Author of 


Sin, than one who hath furmſh'd an Artificer with 
Materials to work upon, can be reckon'd the Cauſe 


of a Deformity in his unskilful Work. Where- 
fore, to uſe the Term or Name of Cau/e in a Sig- 
nification ſo very improper, and ſo remote from 
common Senſe, is to join our Pride and Ambition 
in offering an Irreverence to the Divine Nature. 
Philo Judæus de profug . What greater Inſtance of 
Blaſphemy can there be, than to make GO D, and not 
our ſelves, the Author of Evil? Maxim. Tyr. Diſ⸗ 


ſertat. iii. Theſe dreadful Names of Furies, Fates, 


and Deſtinies, what are they but the ſpecious Pleas 
and Excuſes of human Wickedneſs, by the Means of 
which we are wont to charge our own Faults upon 
the Providence of Heaven? M hen, alas! theſe, and 
all ihe other Miniſters of Terror, and over-ruling 
Neceſſity, which we ſo often complain of, are Mon- 


ers of our own making, and ſuch as we carry about 


us in our Breaſt. Idem. Diſſert. xxv. Let the Wretch 

who ſins upon Choice, take all the Guilt upon 

himſelf, and let Go be clearly juſtifiaddd. 
VI. We are, in the next Place, to diſcourſe of 


FJuſtice, 


* Seneca's Words, Omnia ſcelera, etiam ante effeftum operis, quantum culpæ ſatis eſt, perfecta ſunt, The Scholars of Zo- 


raſtres ſay, We muſt baniſh every Sin from our Hands, Tongue, and Thought, In Sadder, Porta lxxi. They add elſewhere 
= {Porta xxv.) as alſo from our Eyes. See what this Author ſays afterwards, Lib, viii, Ch, iii. $ 14. 


Sv. That is, as the immediate Author of the Action; for, as our Author himſelf ſnews at large, Ch. v. $ 14. the 
E Actions of another may alſo ſometimes be imputed to a Perſon. 


This Notion much reſembles Ariſtotle's Opinion of the Principles of natural Bodies, among which he ranks Pri- | 


vation. See the Art of Thinking, Part iii, Ch, xviii. $ 1. where the Author ſeems to have taken the Expreſſion from 
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= Montagne's Eſſays, Lib. ii. Ch. xii. p. 393. Fol. Ed. Par. 


3 The Author underſtands by this, the Operations of our Underſtanding, 
4 Que poteſt eſſe blaſphemia gravior, quam contendere, non ex nobis mala provenire, ſed ex Deo? 


5 The Gree? is, "Eoue 0's TaurTi TE ov0wears thus pwoxOupics aporimg tuPnpwe: NnroeoPai, avrabirov airi Tiy airizy T6 
- f 


\ 


| Azimerts, 2 ccc Moipes, 2 E H os Epurds, 2 1 Alcæ, * Ac livortg, 2 oo ana Olvꝛetæg nu ατNν (for ſo 8 
it muſt be read, with Heinſius inſtead of πν e wopnare, 55 


» cy Th Yu xabipypire. 

* Our Author treats here only of Actions morally good or bad, i. e. full agreeable, or plainly contrary to ſome Law in 
Force. But he _ alſo to have ſpoke ſomething of Actions morally N i. e. which every one may lawtully do or not 
do, according as he pleaſes, by virtue of a Law of ſimple Permiſſion. See F. 1. Note 1. That then we may have a true Notion of 


this laſt ſort of Actions, we muſt obſerve, that the Term Indifferent may have three Significations, which ought to be care- 


fully diſtinguiſh'd; for, 1. If we ſay, that an Action may be indifferently either commanded, or forbidden, or permitted by 
the Law, even in this Senſe we muſt acknowledge all human Actions are not indifferent; as for Example, Man- ſlaughter 
can't be commanded nor permitted, becauſe it 1s ſo great a Prejudice to the human Nature, 2. But if we conſider our 
Actions, as Motions purely phyſical, and with a Relation to any Rule, in one Word, without a Regard to any Law, 'tis cer- 
tain that in this Reſpect all Actions are indifferent. See Ch. ii. F. 6. aforegoing. Laſtly (and 'tis in this Senſe that our Au- 
thor treats of it here) if we conſider an Action as freely permitted by the Law. This is an Action morally indifferent, which 
we may ina negative Senſe call good, becauſe it is not evil. Now there can be no Difficulty in judging of theſe ſort 
of Actions; for what elſe can thoſe things be, which are neither commanded nor forbidden, by any Law, Divine or 
Human, and which we have Power to do, or not do, as we ſee fit? The Schoolmen fooliſhly affirm, That Dancing 
(tor Example) conſider'd abſtractly in it ſelf, is morally indifferent; but it ceaſes to be ſo in the very Moment when 
we look upon it as a particular Action, done by ſuch, or ſuch a Perſon, at ſuch, or ſuch a Time, in ſuch, or ſuch a Place, 


with ſuch, or ſuch an Intention; for an Action thus ſtripped of all its Circumſtances is a meer Chimera and Nothing, So 
| that if Dancing be morally indifferent, it muſt be ſo with relation to certain Circumſtances, of Perſons, Times, and 


Places, It ſignifies nothing to ſay that eyery mare Action that is done with a good or bad Intention, ought to be good 
or bad, for this Concluſion is not abſolutely true. An Action done with a good Intention is good only in a nega- 
tive Senſe, that is to ſay, either not evil, or indifferent, ſo far as ſome Law has formally preſcribed it, tor there 


dre a great Number of Actions done for a lawful End, which are not commanded by any Law, and conſequently 
can't paſs for ſuch as are good poſitively, This is almoſt all taken out of Mr. Tirius's Obſerv. xv. Tis alon ago 
ſince that learned Engliſhman Thomas Gataker ſpake ſomething like this againſt the vain Subtilties of the Schoolmen, 
: about Actions indifferent. See his Treatiſe of the Uſe and Nature of Lots, printed at London, 1619. Chap. v. F. 4. 
where he mentions the famous Diſtinction of the Stoicks, and cites, among others, a Paſſage of Aulus Gellius, who 


8 has the ſame Notions, which J ſhall ſet down here, becauſe he expreſſes the ſame thing well in it. Omnia, qua 
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Go f the Qualities of moral Actions. Book, 


Juſtice, concerning which, it ought to be our firſt 
Obſervation, that the Signification of this Term 
as applied to Perſons, is very different from that, 
by which it denotes an Attribute of Actions. For 
when we uſe * it with regard to Perſons, to be 
juſt, imports as much as to delight in acting juſt- 
ly, to rudy after Juſtice, or to endeavour 1n every 
thing to do what is juſt : And to be unjuſt, is to 
neglect Juſtice,or to think it ſhould be meaſur'd, 
not according as it is really due, butas it ſuits with 

reſent Advantage. So that a t Man may per- 
Hem ſeveral amfuſt Actions, and an unjuſt Man 
ſeveral juſt Actions. For he is to be eſteem'd a juſt 
Perſon, who doth juſt Things in Obedience to the 
Law *, and unjuſt Things only thro' Infirmity; 
and he an unjuſt Perſon, who doth juſt Things 
in Fear of the Puniſhment annex'd to the Law, 
and unjuſt Things either out of Perverſeneſs and 
Pravity of Mind, or for the procuring of Glory, 
or any other ſeeming Benefit. Hobbes de Cive, Ch. ili. 
§. 5. And to the fame Purpoſe Pliny, in his Pa- 
negyr. Ch. lvi. A wicked Man may do many Things, 
in themſelves commendable : But to deſerve Commen- 
dationin his own Perſon, is the Prerogative of a Man 
truly good and virtuous. Philemon in Strabo. 


Serm. ix. 


He is not Juſt who barely acts no Wrong, 

But he who ſpares, when fraught with Power to 

Nor will the Conqueſt of a puny Luſt (harm: 
Enſure his Triumph; but a Strength of Soul, 
Fit to ſuſtain the united Force of Sin, 

And foil Temptation in its laſt Attack. 

Solid in Worth, and generous Honeſty. 

Nor bent with crooked Guile, nor brib'd with 
| (Praiſe, 


HFe courts the Yirtve, and contemns the Fear. 


Architas De viro bono & beato * . As he who hath 
ſome time or other been guilty of Immodeſiy, Injuſtice, 


i Inſtit. Lib. i. tit. i. Digeſt, Lib. i. tit. i. $, 10. 


or Timerouſneſs, is not to be reckon'd in the Numle⸗ 
of bad Men, ſo neither is he who hath per form'd ſore 
Acts of the oppoſite Virtues, immediately to be ray, 
among ſt the good. But the true Judgment of Perſons 
is to be made, not from any fort Period of acting, hy 
from the whole Courſe and Tenor of Life. Avathia 
Lib. v. hath left a very judicious Cenſure of thode 
People in Conſſantinople, who upon a terrible Earth. 
quake in the City, had contended with each othe; 
in the Performance of good and pious Works. 4 
this they did (lays he) for a certain Time; 6 long 4 
the Impreſſion of the Fright was freſh and ſtrong up 
rhein Apprebenſion. But when the Calamity began y 
abate, moſt of them return'd to their former L ooſensf 
of Praftice. Now ſuch a ſudden Motion of the Alina 
ſuch a Fit, as it were, of Goodneſs, cannot be call 2 
Fuſtice, or ſolid and fruitful Piety, ſuch as is wont i 
be form'd in Men 6y right Opinions and conflant 45 
plication; but an nunnatural Diſguiſe, an ill-contriuꝗ 
Stratagem, a meer huckſtering in Holineſs, takey up as 
a Preſervative againſt the common Evil. Virtue im 
Neceſſit is juſt as long liv'd as the Fear that ocrajuns 
ir. Hence it appears, that the Definition of *|y. 
{tice ſo much in vogue with the Roman Lawyer, 
in which they call it, A conſtant and perpetual jn;j. 
nation to give every * one their Due, belongs to the 
Juſtice of Perſons, not to that of Actions. And this 
we take to be very inconvenient : Inaſmuch 33 
the Science of Law is chiefly imploy'd about the 
Juſtice of Actions, and toucheth on the Juſtice of 
Perſons only by the bye, and in ſome few Particulir, 

II. The Jſtice of Perſons differs from their 
Goodneſs chiefly in this, that Goodneſs barely denote 
a Conformity to the Law, but Juſtice farther in- 
cludes a Reſpect to thoſe Perſons towards whom 
the * Action is perform'd. So that we apprehend 
that Action to be zuſt, which with full Delign 
and Intention is applied to the Perſon to whom it 
was due. And therefore Juſtice, in this Serie, 
will be nothing elſe, but the right Application of 


in rebus humanis fiunt, ſicut docti cenſuerunt, aut honeſta ſunt, aut turpia ; wherein he omits the third Member of the Diviſion, as 


other good Authors do, for the Reaſon which Mr. Noodr gives us, in his Book entitled Probabilia Juris, i. e. The Probabiliti:if 
the Law, Lib. i. Ch. xii. Que ſuA vi retta aut honeſta ſunt, ut fidem colere, patriam defendere, amicos diligere, ea fieri oportet, ſte 
imperet Pater, ſive non imperet. Sed que his contraria, queque turpia ex omnino iniqua ſunt, ea nt ſi imperet quidem. Qu un 
in medio ſunt, e & Gratis thm aidlagepæ, tum wire appellantur, ut in militiam ire, rus colere, honores capeſſere, cauſas de/- 
dere, uxorem ducere, uti juſſum proficiſci, accerſitum venire, quoniam & hac & his ſimilia per ſe ipſa neque honeſta ſunt, nequ 
turpia, ſed proinde ut a nobis aguntur, ita ipſis abtionibus aut probanda ſunt, aut reprehendenda; propterea in ejuſmodi omnium r- 
rum generibus patri parendum eſſe cenſen!, &c. Lib. ii. Chap. vii. See alſo Velthuyſen of the Principles of Fuſtice and Decency, 
. 19, &c. f , 
P $. vi. * This is not only true concerning Juſtice, but alſo concerning all Morality in general, i. e. concerning ever 
Virtue and Vice. | | D | 
2 We muſt indiſputably treat of the Juſtice of Actions, before that of Perſons, becauſe this laſt ſuppoſes the firſt, 


as appears by the Definition which our Author gives of it. The Way to underſtand theſe Expreſſions, to do juſtly, u 


delight in Juſtice, is not to be ignorant what Juſtice is. 

* Laudabilia multa etiam mali faciunt, ipſe laudari, niſi optimus, non poteſt, Plin. Panegyr. Chap. lvi. Sinners themſelet 
do many Things commendable, but only the beſt Men deſerve Commendation. | 
2 There is alſo a Caſe when we may do juſtly in a negative Senſe, i. e. not unjuſtly,. altho* the Thing in itſelf be not 
juſt. This happens when a Man is really in an Error, or ignorant, as it often comes to paſs, both in reſpe& to Right 
and Fact. On this Ground Grotius maintains, and that with good Reaſon, That War may ſometimes be juſt on both 


| Sides. See his Book De Jure belli ex Pacis, Lib. ii. Ch. xxiii. F. 13. and what ſhall be ſaid, Lib. viii. Ch, vi. $. 4. Note 2. 
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7 Juſtitia eſt conſtans & perpetua voluntas jus ſuum cuique tribuendi, Inſtit. Lib. i. tit. i, de Juſtitia & jure. Digeſt. Lib. 


tit. i. $. 10. See the Explication of this Definition, in Mr. Nood:'s Probabilia Juris, Lib. iii. Chap. i, ii. 

S. vii. * There is not properly any Difference between Goodneſs and Juſtice ; for, as our Author himſelf ſhews us above, 
the Idea of a good Action contains in it the Notion of an Object agreeable, We may better diſtinguiſh good Actions 
according to the threefold Object which they my have, viz.-GoD, other Men, and ourſelyes. Thoſe that have G09 
for their Object, are comprized under the 2 Name of Piety: Thoſe that have other Men for their Object, ate 
contained in the Term of Juſtice; and thoſe that directly regard ourſelves may be reduced to Temperance or Moderation. 
This Diviſion , which is the moſt common, ſeems to be the plaineſt and _ natural, | 
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Ic VII. Of rhe Qualities of moral Action. 


umby ox Sz 
Fe the Action to the Perſon. We ſhall chooſe to di- 
rant vide Juſtice chicfly with Regard to the Matter 
ſons IS which is owing, or which bears a Relation to an- 
2% but other by way of Debt or Due. Who 
this, But we muſt obſerve beforehand, that ſome Ac- 
thole tions may be call'd pure, and others mix. The 
arth. MET rover are perform'd and finiſh'd by the Motion 
other ok ſome of our Powers applied in ſuch a certain 
8. J anner to the Object; of this Kind are honour- 
ing, paying Duty and Reſpect, loving, wr. 
7 00s comforting, praiſing, diſpraiſing, &c. the Produ 


of all which is nothing elſe but the cauſing the Ob- 


8411 ty 

/eneſs WT jedt to be really affected, or to be thought affected 
id, WE by the Action in a certain Way, either with Com- 
dine placency or Diſſatisfaction. But the latter, or the 


© ;1ixt Actions, are join'd with the transferring of 


VOnt to a 
A ſome Advantage or Diſadvantage on the Perſon 
triv4 WE towards whom they are exercis d; and therefore 


E their Effect conſiſts principally in ſome Operati- 


UP as | 
4 in on, cithet profiting or hurting another Man in 
al his Perſon or in his Goods *. Again, there are 
u-. ſome Actions which make a great Part of Com- 
wen, merce amongſt Men, and are valu'd at a certain 
Jncli Rate; others have no Price or Rate impos d upon 
o the tem: Concerning which Difference we ſhall en- 
d thi gquire farther hercafter *. Laſtly, we muſt take 
h Notice that ſome Things are due to us perfetily, 
it the others imperfefly. Thoſe Things which are due to 
cc of WM us in the former Manner, if voluntary Payment 


be not made, we may conftrain the Debtor to diſ- 
charge, if we live in a natural State, by Arms and 
main Strength; if we are Members of the ſame 


Notes ; 

r. ci) Society, by preferring an Action againſt him 
hom in Courts of Juſtice. But what is due to us in the 
hend latter Way, weought neither to claim by Methods 
eg of Hoſtility, nor to extort by legal Proceſs. It 
»m ic . is uſual * with Latin Authors, to expreſs perfect 


= Rib; by the help of the Word Suus, as when they 
|: | fay a Man claims ſuch a Thing, /#o jure, by his 
= cn Right. Now that ſome Things ſhould be thus 
due to us perfectly, and others imperfeftly, the Rea- 
E ſon amongſt thoſe who live in a State of natural 
Liberty is, the great Diverſity of Precepts in Na- 
| ture's Laws of which ſome conduce to the very 
Being, others only to the well-being of Society: 
And therefore, ſince there's leſs Neceſſity of per- 
forming theſe latter than the former, Reaſon 
ſhews that the former may be requir d and execut- 


* For Example, a Gift, a Loan, a Theft, Murder, Sc. 


firſt 3 See Book v. Ch. i. §. 5. ; 
ly, to As for Example, When we ſay, le 40 jure 
ſelves 

no Duty to which we might be conſtrained, 
e not 
Right 


76; 

„ 4 exerciſe towards their Inferiors. 

Lib. i 

+ ſort of Juſtice, is alſo very improper. 
ions 


hoc poſtulat. See Grotius, Lib. i. Ch. i. F. 5. with Gronovius's firſt Note. 
And we alſo ſay ourſelves, We mult render to every one their own; we wrong no Man, when we require our own. 
5 We could not otherwiſe diſcern ſuch as are truly good, from ſuch as do juſtly againſt their Will, if there were 


ot? 
ed by more ſevere Courſes and Means; whereas” 
in regard to the latter, it is meer Folly to apply a a 
Remedy more grievous than the Diſeaſe. Beſides, 

there uſually paſſeth between Men ſome Covenant 
about the former, but not about the latter; and 

conſequently, ſince they are left to every Man's 

Conſcience and Modeſty, it would be very im- 

proper to extort them violently from another, 
unleſs in Caſes of extraordinary Neceſſity. In 

civil Communities this Difference ariſeth from the 
particular Laws and Conſtitutions allowing or diſ- 
allowing an Action in ſuch or ſuch Caſes. Tho” 

moſt Commonwealths do in theſe Points follow 

the Tract of the Law of Nature; except where 
they have ſome particular Reaſons adviſing the 
contrary. 

VIII. When, then, we exhibit to another ei- 
ther Actions or Things due to him only by imper- 
fect Right, or when we exerciſe towards another, 
Actions not coming under the Head of ſtrict Com- 
merce, we are faid to have obſerv'd general, or 
univerſal Juſtice. As when a Man ſupplics another 
with his Counſel, Goods, or Help, as he hath 
Need; or when he performs the Offices of Piety, 
Reverence, Gratitude, Humanity or Beneficence 
towards thoſe to whom he is in Duty bound to 
pay them. This Kind of Juſtice only enjoins that 
the Debt be paid, not conſidering whether the 
Thing given in Payment be equal to the Reaſon 
why it is due, or not. Thus a Man ſufficiently diſ- 
chargeth the Duty of Gratitude, if he make all the 
Return that his Abilities will allow; tho' perhaps 
the Kindneſs he hath receiv'd were in Value much 
greater. 

But when we perform towards another Actions 
falling under Commerce, or ſuch as transfer any 
Thing on another, to which he had a perfect Right, 
this is call'd particular Fuſtice. | 

IX. Now this perfect Right accrues ! either to 
ſingle Perſons by a Covenant (tacit or expreſs) 
made with ſome Society, in order to their being 
admitted Members of itz or to a Society by a Co- 
venant made with ſingle Perſons, in order to the 
receiving them into the ſame Community : Or, 
laſtly , from? Pacts made between any Parties 
concerning Things or Actions falling under Com- 
merce. When we pay thoſe Things which are 
due upon the Pact of a Society with a Mem- 


$. v113, * It is nevertheleſs no great Virtue to own an Obligation to ſuch as have done us Good, provided that the 
Acknowledgment does not much ſurpaſs, in its Effects, the Obligation we have to our Benefactors; for, according to 
the Maxim of JESUS CHRIST, F you love thoſe only, that love you, what Thanks have you ? Match. vi. 46. 

S. ix, * This Diviſion is not compleat, becauſe it contains in it the Obligation we are in to another, by Virtue of 
ſome Engagement that we are entred into, or of a Society to which we are joined, Now there are Things which our 
Neighbour may require of us in Strictneſs, without any Relation to a particular, Society, Promiſe, or Convention ; as 
not to do them any Injury, to make ood a Damage done them, and to look upon them as Beings equal with ourſelves. 
It would pleaſe me better, with Mr. Bu deus (Elem. Phil. pract, Part. 11. Ch, ii. S. 46.) to divide particular Juſtice, which 
we may more ſtrictly call rigorous Juſtice, into that which Equals Uſe one towards another, and that which Superiors 
The firſt may be ſubdivided into ſeveral Sorts, viz. 


The Duties which a Man may 


in strictneſs exact of all other Men, and a Citizen of every Perſon ſubject to the ſame Government. The other con» 
tains divers Kinds, as there are divers Kinds of Societies, where ſome command. and others obey, which is much the 
ſame as Grotius's Jus Reftorium & quatorium, Lib.,i., Ch. i. $.3. The Epithet of Univerſal, given to the other general 
We had better call it imperſect Juſtice, | wy | 

2 Our Author here uſes the Term Convention, but it muſt be underſtood in a large Senſe, which comprehends per- 
fe& Promiſes, of which he ſpake, Lib. iii. Ch. v. S. 7, which confer upon him, to whom the Promiſe is made, a pers 
fe& Right to require the Accompliſhment, For in theſe ſort of Promiſes,” the Acceptation of him to whom the Pro- 
miſe is made, is a kind of Engagement on his Part, See Zjb, iii, Ch. v. S. 1. 25 a 
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82 
ber, or of a Member with a Society ?, upon the 
Accounts juſt now ſpecified, we are ſaid to exer- 


Ciſe diſtributive Juſtice. For whenever a Man is 
receiv'd into a Society, a Pact is either expreſly, 
or, at leaſt, tacitly made between the Society and 
the Member now to be introduc'd, by which the 
Society engageth to give him a juſt Share and Pro- 

ortion of the Goods which it enjoys as a common 
1 and the Member promiſeth, that he will 
bear his proper and equal Part of thoſe Burdens 
which conduce to the Preſervation of the Socery, 
confider'd as ſuch, The exact Determination of 
the proper Share of Goods to be aflign'd to the 


Member, is made according to the Rule and Va- 


lue of the Pains or Charges employ'd by him, to- 
wards preſerving the common Society, in Propor- 
tion to the Pains or Charges contributed by the 
other Members. On the other Hand, the Deter- 
mination of the proper Share of Burthens to be 
laid on the Member, is made according to the Va- 
lue of the Benefits receiv'd by him from the Socie- 

, conſider'd in proportion to the Adyantages 
which the reſt of the Members enjoy. Hence, 
fince it generally happens, that one Member con- 
tributes more towards the Preſervation of the So- 
ciety than another, and that one likewiſe exceeds 
another in deriving Advantage from it, the Reaſon 
is very apparent, why, upon the Suppoſal of many 
Perſons, and of this Inequality amongſt them, we 
ought, in the Exerciſe of Gifributivs Juſtice, to 
ob 


this, that what Proportion the Merits of one Per- 
ſon bear to the Merits of another, ſuch Propor- 
tion ſhall his Reward bear to the other's Reward. 
For, as Philo Jadæus de Monarchia. Lib. ii. p.640. 
Ed. Genev. obſerves, 'tis high Inequality to give equal 
Honours to thoſe who are not equal in Merit. Arrian. 
Epictet. Lib. iii. Ch. xvii. Zhis is a ſettled Law of 
Nature, that he who is more excellent, ſhould on that 
very Account have à lar | 
be who is leſs. Thus, for Inſtance, if fix Things of 
the ſame Value are to be diſtributed amongſt Caius, 
Seius, and Titius, upon Suppoſition, that Titius 
exceeds Caius in a triple Proportion, and Seius in a 
double, Titius ſhall have three, Seius two, and Caius 
one. Nor is it * to this Equality, that the 


e a comparative Equality: Which conſiſts in 


Reward fully 
of the Perſon; but tis ſufficient, that what Pro- 
rtion the Service of the one bears to the Service 
of the other, the ſame Proportion there ſhould be 
between their Shares of the common Benefits. 
And the ſame Rule muſt be follow'd in diſtribut- 
ing Burthens. | 
A3 s for what Mr. Hobbes alledgeth, to over- 


throw this reſpective Equality, that /may of my own 


2 De Cive, iii. $, 6. 


treat with another Society, or as particular Perſons treat one with another, 


4 Philo's Words are, T5 
zie, i 
ſhould have the Advantage of Sinners; and if 
s Hobbes gives another Example, ſee the next Section. 


as Four is found in the number Twelve. 
This is ro ſuppoſe a 


ſhduld be equal, which can 0 


See Mr. Vander Meulen in his Comment on Grotius, Tom, i. Page 3 1. 
9 See Lib. iti, Ch. i. 5. 3. tollowing. 


; Of the Qualities of moral Actions. 


for what I bargain'd for; and uſeth the Author 


Bock II 


Goods diftribute leaſt to him that deſerves moſs, ag 
moſt 10 him that deſerves leaſt, provided I pay j,, 
of our Saviour, in the xxth of St. Matth. ver. 1 

Sc. to confirm his Opinion: All this, if ngk 
ly conſider d, makes nothing to the Purpoſe, oi 
in the Place of Scripture above. cited, it is ſhey, 
indeed that he doth not offend againſt Commyy, 
tive Juſtice (which governs the Contracts abg,, 
Hire, &c.) who out of his Liberality gives 90 


ſome a larger Reward than their Service deſerys,, 3 
or who, to the Wages due upon this commutaim Wis tion 
Juſtice, adds ſomething out of free Bounty, which WR yp 
is comprehended under univerſal Juſtice. But hoy f̃nc 
doth this affect our difributive Juſtice, che Bul. (i ©... 
neſs of which is nothing elſe, but to aſſign to m- Cor 
ny Perſons their proper Shares of a Thing, to which Thi 
all of them have a perfect, though (in regard to the jent 


Quantity) an «nequalRight ? And then as for the 
word Diſtributing, which occurs in the Inſtance 
alledg'd from Scripture, this doth not in the leg 
make the Act fall under Juſtice, ſtrictly calbd P. 
Aributive; but only hints that the Labourers were 
many, to every one of whom their Wages were ty 
wg? according to commutative Juſtice *. 


To clear the Doubts rais'd on this Head by Gy, 


tius, in his firſt Book and firſt Chapter, we nee! MF 57) 
only obſerve, that his 5 expletive Juſtice doth nt 1 
exactly come up to commutative, nor his attribuin WM cxar 
to diſtributive; and that his Diviſion is not found. ¶ Juſt 
ed on the ſame Bottom as ours. For ours is chief) tute 
taken from the Matter which is owing, and fron a me 
the Cau/e of owing it; but his from the Mannerand BE X 
the Degree in which a Thing is ow'd. Whencetie Not 
Reaſon is evident why the parting of Gain in Co- whic 
tracts of Societies, is by him referr'd to expletin, nera. 
and by us to diſtributive Juſtice. The obſerving tribu 
of ? "Pas tres Proportion in theſe Caſes, is in- verſi 
deed only accidental; ſince 'tis not neceſſuy, ceive 
Share of good Things, than that the Members ſhould have contributed uncqul alrea 
Shares, but they might as well have contributed latte: 
equally, and then in parting the Gains a /mpl:or WI to %. 
ſtrict Equality muſt have been follow'd. As for Peri 
that Caſe ſtated by Grotius, , one Man onlj le whic 
found fit for a public Office, bis Reward ſwol le tribu 
afſign'd him according to ſimple, or Arithmetical Pri- to hi 
wer and come up to the Merits portion; it muſt be farther enquir'd, whether the ſon c 
Man had a perfect, or 9 19 Right to this this; 
Office. If the latter, the Caſe will then belong | conc 
to univerſal Juſtice : If the former, we agree to - and « 
tius's Remark, that the Species of Proportion calld What 
Geometrical, is, tho generally, yet not always fol- WF 

low'd in diſtributive faſlice. N, or have we taken 
the Difference of our two Kinds of Juſtice fron 2 
their making uſe of a different Proportion. And WF hem: 
g HE 
We muſt remember this Reſtriction, for otherwiſe a Society may treat with any one of its Members, as it would 3 
I ret vs Aklas dvefuelels de N, diger. Arrian' s, Noyes zres Pure, T xptirlos r » 1 
ae Axle, cv g xpurler d. The true — of which Word is, That tis a Law of Nature, that good Men, as ſuc, N er 
o, they are nothing to our Author's Purpoſe, to rec 
Our Author will explain and examine more largely this Definition of Grotius, in F. 11. of this Chapter. = * 
2 To underſtand what Geometrical Proportion is, the beſt way is to give an Example of it: When I ſay then, st . and t. 
is to Two, as Twelve is to Four, there is a Geometrical Proportion; becauſe Two is as often found in the Number Si, 1 
Thing impoſſible (ſays Gronovius the Elder, in his Notes) viz. That all Citizens, one only except, ey 
ly happen when they can have but one Noſe, Mouth, Eyes, and, in a Word, à Face exactly alli. aden 
rich 


0 Miſtal 


2 the other Inſtances of Grozius, the aſſigning 
ay b - 8 belongs not to diſtributive Fuſtice, but 


hority to amverſal. And when a City or State repays out 
. 1, of the common Stock, what ſome particular Members 
Tight have expended on the publick Account, commutative 
e. For WT juſtice is exercis'd, and not diftributive. Becauſe 
ihewm the Reaſon of the Debt ariſeth, not from that Pact 
mu. by which the Society firſt admitted the ſaid Mem- 
abou bers, but from a particular, and a very different 
ves to ract. 

erves; . 9 When we exhibit to another Things or Ac- 
ane tions due * upon reciprocal Pact, and coming into 
Which . Commerce, this is call'd commutative Juſtice. And 
t hoy f nce Pacts of that Kind tend to this Iſſue, that 
e zul. WW for a Thing or Action of my own, falling under 
to mm. Commerce, I receive from another an equivalent 


which Thing or Action, at leaſt ſuch as I eſteem equiva- 


to the ent; the Reaſon is hence obvious, why in this 
for tie Species of Juſtice a /imple Equality is requir d, which 
tance i we commonly call 2 Arithmetical Proportion, but 
ge leit that the ſtrict Mathematicians will allow it that 
'd D. Title, we dare not engage. The Thing or Action 
s were then, coming in Commerce to another, ought to 
vere to be anſwer'd by ſomewhat exactly of the ſame Va- 

ue in moral Eſtimation. For, the Objection of 
y Gro: Mir. Hobbes * that if we /ell our own Goods at the 


e need 3 higheſt Price that can be, we do no Injury to the Buyer, 


th nt 200 inclin'd and conſented to the Bargain, | ſhall be 
toute examin'd at large hereafter 7. As tor vindicative 
found. WE Juſtice, which, according to our Notion, conſti- 
chiefly tutes a particular Species, it will be confider'd in 
d fron a more convenient Place +. : 
nerad RE XI. It may be worth our while to take farther att : 
ncethe WE Notice of b Grotius's Opinion concerning Juſtice, which are due upon Contract, yet it would be, 
nCon- which he, neglecting the uſual Diſtinction of ge- perhaps, moſt adviſeable to proportion every Man's 
pletive; neral and particular, divides into expletive and at- Share to his Merits, as the ſureſt Way to prevent 
erving WWE 7ributive. This Difference is founded on the Di- Strifes and Complaints“. Thus //ocrates (Areopa- 
b verſity of that Right which one Man hath to re- g. P. 247, 248. Ed. Par) obſerves of the old A. 
eſſay, ceive any thing from another, which, as we have fhenian Miniſters: One Thing which prov'd of great 
nequl already obſerv'd, is either perfect or imperfect; the Advantage to them in the Management of the Com- 
"buted latter being alſo term'd Amplitude, in Oppoſition monwealth was this; that whereas there are two 
wpl: or to fri Right. Therefore an Act belongs to ex- /orts of Equality, one which gives exattly the [ame 
As for pletive Juſtice, when we render that to another Portion to each Man, and another which Proportions 
only be which is due to him by a perfect Right; but to at- Mens Shares to their particular Merits, they were not 
ſhall be tributive Juſtice, when we render that which is due ignorant which of theſe two Was moſs beneficial to a 
al Pro- to him only by an imperfect Right. Now the Rea- State But rejecting that as unjuſt, which dealt out 
er the (RE fon of theſe two Appellations of Juſtice ſeems to be the ſame Allotment to good and bad Men without Di- 
o this this; whatſoever is due to me by perfect Right, is ftinftion, they choſe the other which aſſigns Honours 
xelong WF conceiv'd to be already in ſome Meaſure my own *, and Puniſhments according as every Man deſerves, for 
oGri- WE and conſequently fo long as it is withheld, fome- zhe ſureſt Guide of their Proceedings. 
1call'd WE what of my own is ſuppos'd to be wanting. (Thus Why Grotius forbore the Ule of the common A. 
ys fo - | | | 
5 * De Cive, Ch. ili. 5. 6. b Tib.i. Ch. i. 5. 8. | | 
f $. Xx. The Engagement is not always mutual. Underſtand this in the Manner I have mention'd before, §. 8. Note 2. 
> from E * This Author obſerves here with Reaſon, that he uſes not the Words Arithmetical Proportion in the Senſe of the Ma- 

And thematicians, tho' we find that Plutarch, De amore fraterno, uſes it for an exact Equality; but he ſpeaks of it a little lower, 

9. 12. properly, when he relates the Opinion of Ariſtorle. a 
Piz. Lib. v. Ch. iii. S. 10. 

ould 5 *7. Lib. viii. Ch. iii. S. 5. 285 FE ; : : 
mo S.X1, * 1d apud ſe quiſque habere videtur, de quo habet actionem; habetur enim quod peti poteſt, i. e. Every one ſeems to 

be in Poſſeſſion of that for which he may have a juſt Action; for that is poſſeſſed that may be required, Digeſt. Lib. 1. 
Tor Hy = it. 16. De verborum ſignificatione, Leg. exliii. | | 
s ſucl, The Author underſtands 1 this, either the Act of Engagement into which a Man is entered, or the Right a Man hath 

= to require his Due, which Right he expreſſes by the Phraſe, To have an Action againſt another. ; | | 
5 Gronovius the Father, and Mr. Vander Meulen, in their Notes upon Grotius's Treatiſe, Of the Right of War and Peace, 

a affirm, That this Diſtinction bears much the ſame Senſe, as the ordinary one of Juſtice commutative and diſtributive, 
en. se . and that, as in Latin the Word Explere lignities ſometimes to ſatisfy, Juſtice expletive is ſo called, becauſe by the Prac- 
er db tice of it we ſatisfy thoſe to whom we owe any thing which they have a Right to require, by way of Return of what 

1 they have received, But all this is of little Importance, | R 
cee, ß + Me d aretz cuvicaero Tpig 28. x ext TW Tow, 57% bed drerir eu youiCopriperey el, 3) © Py T VT WRATH dF» 
alli. , . e KQ1585 35 TOWS: » 

| ermidinalo w; s ,, £oav Ti Os xa7" wiiay ixaco TimAray, Y ROAUCETAY Tpoyezv]o. | But here we muſt take notice of a 

0 Miſtake in our Author, who has rendered xoa&gsoar, præmia, for pœnas attribuit, he renders Rewards for Puniſhments. 


Cn ae. VII. Of the Auulities of moral Actions. 


even Names and Titles are reckon'd Part of our 
agen” and may paſs in Payment to others.) 
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So that if a Man pays me what is my Due by a 
Per ſect Right, he gives me no new Thing, but on- 
ly fills up the Place of a Thing which before was 
abſent, and which in the mean Time 2 was ſuppli- 
ed by an Action. For Example, a Man who hath 
borrowed a Book out of my Study, when he re- 
ſtores it, doth not properly increaſe my Study, but 
only * fills up a Place made empty on his Account. 
But ſuch Things as I have only an imperfect Right 
to receive, I cannot reckon my own, nor put them 
into my Patrimony  fince they depend entirely on 
the Modeſty and common Honeſty of another 
Man, who may not, by any violent Means, be 
compell'd to pay them. And therefore *twould be 
ridiculous, if a Beggar, for Inſtance, ſhould make 
over to a Shoe-maker, for the Price of a Pair of 
Shoes, an Alms which he expe#s to receive from 
ſome rich Perſon. Thus then, he who renders to 
another any thing due by imperfect Right, doth 
properly attribute, give or add to him ſomewhat 
which he could not before call his own. For this 
Reaſon Grotius calls attributive Juſtice the Compa- 
nion of thoſe Virtues which tend to the Benefit 


and Advantage of others, as Liberality, Mercy, Hu- 


manity, and the like. For theſe Dues Men receive 
only by imperfect Right. When he adds to theſe, 
Providentia rectrix, or State-providence, he is, in our 
Judgment, chiefly to be underſtood of the Diſtri- 
bution of thoſe Rewards, to which the Subjects 
have only an imperfect Right; in which, tho” a 
greater Lions may be taken than in giving thoſe 


riſtotelian 


M2 


% —— a 
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riſtotelian Terms, he himſelf gives this Reaſon, be- 
cauſe the Word Ewyxaauxmxn doth not come up to 
the full Import of Expletive ; for, that he who is 
poſſeſs d of my Goods ſhould reſtore them again, 
doth not proceed from any ow2Arzyme or * Com- 
mutative Contract, and yet it belongs to Explerive 
Juſtice: That is, tho' I have a perfect Right of re- 
trieving what is my own, from any Poſſeſſor, yet 
my Action is not founded upon any Contract made 
between us about the Reſtitution; but tis ſuffi- 
cient to my Purpoſe, if I can prove my ſelf to be 
the true Maſter and Proprietor of the Thing thus 
withheld. It is clear then, that there may be an 
Act of expletive Juſtice without any owaAAcgyua 
or Contract. Neither doth the other Term d- 


pure) fully anſwer that of altributive; becauſe it 
ſuppoſeth a Neceflity of many Perſons, amongſt 
whom the Diſtribution is to be made. But now 
attributive Juſtice may beexercis'd towards a ſingle 
Perſon, when he alone is fit to receive ſuch an 
Honour, or ſuch a Reward. 

XII. Ariſtotle's Opinion concerning the Species 
of Juſtice, as far as we can apprehend, ſeems to 
be this: General Juſtice, which he calls he Univer- 
fal © Exerciſe of Virtue towards others, is a Duty 
which belongs to all Men. Particular Juſtice he 
divides into three Kinds. Firſt Diſtributive, which 
2 takes in the Partition of Honours or Money, 
or other Things capable of being divided amongſt 
the Members of the ſame State. Secondly, Cor- 
rective, which conſiſts in rectifying Commuta- 
tions And of theſe ſome are Yoluntary, others 
Involuntary. 'The former are made without Con- 
ftraint, as Buying and Selling, Hiring and Let- 
ting to Hire, in Loans, Uſury, and Suretiſhip. 
The latter conſiſts in 4 Crimes, when Men are 


forc'd to a Commutation againſt their Wills: For In- 


ſtance, when my Goods paſs to a Thief; for then 
there ariſeth an Inequality, he having more, and I 


| eſs than we ought. The Correction then of this 


Inequality is made by taking from him what he 
had above his Due, and reſtoring it to me. Thus, 
ſuppoſe a Man, by the Fraud of the Seller, gives 
nine Shillings for a thing that is worth but ſix; 
three Shillings are to be taken from the Seller and 


given to the Buyer, to make an Equality. Now 


ween theſe three Numbers, 3, 6, 2, there is 


4 Vide Felden ad Grot. Lib. i. Ch. i. $. 8. 
© De Cive, Ch. iii. $. 6. & Leviath. Ch. xv. 


properly an Arithmectical Proportion, the third 
umber exceeding 5 the ſecond juſt as much 

the ſecond exceeds the firlt *. "Thele two Kings 
of Juſtice belong properly and principally tg thok 
who bear ſome high Command in a State. Pol 
tis the Duty and Office of ſuch, and not of pri 
vate Perſons, to diſtribute the publick Gogg, ,, 
mongſt the particular Members; and to correct t 
Incqualities which ariſe either in Contracts or 
Crimes, by reducing them to a Parity. g ;; , 
Buſineſs of the Tuage to reduce thoſe things to an Eau. 


lig, which upon account of an Inequality aye anju;« 


The third Species of Juſtice aflign'd by 7r;/j,;, 
is Retaliation, which ſerves to regulate the Com. 
tations made between Man and Man, by compa. 
ring Things that are different and unequal, a0 
reducing them to a Geometrical Proportion. Ty 
give an Inſtance, Were a pair of Shoes to he ex. 
chang'd for a Horſe, the Queſtion would be, hoy 
many times the Price of the Horſe contains the 
Price of the Shoes, which ſuppoſing to be twehye 
times, the Rule of reraliating or compenſating i; 
that twelve Pair of Shoes be given for one Horſe 
. And this Species of Juſtice belongs as well ti 


Men of private, as of publick Capacities. As fy | 
our former Remark, that the other Species a. 


ſign d by Ariſtotle, concern'd principally the Mag. 
{trates and Judges; this will be eaſily granted hy 
any who take a cloſer View of his moral Work: 
For they will find, that in ranging and marſhalling 
the Virtues, he had always in his Head the Idea q 
ſome Grecian State; in which time all the Subject 
had not the ſame Duties to perform, tis no Won- 
der that he hath given us — Virtues applicable 
only to Men of particular Quality and Degree. 
XIII. Mr. Hobbes e hath advanc'd one ſingle No- 
tion of Juſtice to comprehend every Kind; mx 
king it nothing elſe but a keeping of Faith, and ful- 
filling of Covenants; which Opinion he borrow 
from Epicurus a. Commutative Juſtice, he lays, 
takes place in Contracts, as in Buying and Selling, 
Hiring and letting to Hire, Lending and Borrowing, 
Exchanging, Bartering, and the lite. Diſiributiy 
Juſtice (tho* improperly ſo call'd) is, he fays, tl! 
Juſtice of an Arbitrator, when being truſted by them 
who make him Arbitrator, if he perform his Truſt, le 
is ſaid to diſtribute to every Man his own. Nor wil 


b Vide Ariſtot. Ethic. Lib. v. Ch. viii. & Michael Epheſ. in loc. eund, 
d In Diog. Laert. Lib. x. circ. fin. 


5 We muſt not take the Term cu, Exchange, or Contract, in the natural and ordinary Signification, but in 
the Senſe that Ariſfotle uſes the Word. See the next Paragraph, and Gronovius's Notes upon Grocius. 
$. XII. * Theſe are Ariſtotle's Words, H up dixaiworom 7 An; dne gow xpiois aps hey. Ethic, Nicom, Lib. v, 


Chap. v. 


BooxT 


2 Ariſtotle further goes on and ſays, Ti 9's aur wifes diuαο,νe „ , $5 tive, T6 c Tak Nevopar, & TH, 
3 xpntuci ⁊ o, 3 F A , ora prigss Tor R,i 7 TFOATH2; &» Os, To Cv To; ouvaNd{wask dopbarixev, TErs d wipn On, 
F PÞ :e NN Th joey ixgT ic 351, r Os . ix TH Toeiads, 0409 nA, am, dude vs, 8/4/01, xp, cf N- raliui, 
tige d ext, & c. Ibid. . vp 

3 By the Word Zuua M, which ſignifies a Contract, Exchange, or Commutation, Ariſtotle. means every Action by 
Virtue of which we are obliged to do any thing to another, whether at preſent, or tor. the future: In a word, every 
Affair in which we may have Commerce one with another, So that we muſt take this Term in the Senſe that it is 


commonly uſed in, for we ſhall afterwards ſee that it is to be taken in a more large Signification, which would ex- 


treamly perplex us, if we ſhould follow Ariſtotle's Notion without Examination, or it were neceſſary to know his Idea, 


4 By Crimes, we underſtand all forts of Injury done to another. 

This Sentence, which was not in the firſt Edition of all, is ſo very much corrupted in all the. others (the laſt of 
1706 not excepted} either thro? the Fault of the Printers, or Overſight of the Author, that we can make no Senſe of it: 
His Words are, Quia exceſſus, quo poſterior numerus priorem ſuperat, ſunt equales, Doubtleſs he intended to have ſaid, 
Exceſſus, quo poſterior numerus ſecundum. ſuperat, e exceſſus, quo ſecundus priorem ſuperat, 2 equales, as the Engliſi and 


myſelf have tranſlated it. In fine, an Arithmetical Proportion is found alſo between four Degrees of Magnitude, of 
which the firſt exceeds the ſecond, or is exceeded by it, in an equal Quantity, as the third exceeds the fourth, or is 


exceeded by it; as for example, five is to ten, as ſeyen is to two. 

80 Ariſtotle ſpeaks, Qes 70 #dI\xor. TET0, ence ov welds wiparar 6 dig. Ariſt. Ethic. ad Nicom. Lib. v. Ch, viii. 
$. XIII. * We oughtto obſerve, That Mr. Hobbes owns no Equality to be obſery'd as to the Price of Things, which 

are the Matter of Contracts. See his Leviathan, Ch, xy, | 1 ; a 
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| | [han he allows another, unleſs he hath obtain'd a 


T Scntiments, an Injury, 


nun Injury to a Man, unleſs we have before cove- 


bis old Maxim, of the Right of every Man to all 
Things, which he hath ſtretch d far beyond its juſt 
Limits; ſo that he imagines, before any Covenant 
is made, by which one Man might transfer his 
Right to another, every Man hath a Right of do- 
5 ing to others what he pleaſeth; and thus, only 
& 1njury . But we ſhall by and by 2 ſhew, that 
this Right of every Man to all Things can be extend- 
cd to no farther Senſe than this, That Nature al- 


F in moral Account, not to be, and not to be eſfectual, 


| | might deſpiſe my Orders? Or, that I had a 


bath a Right thar ſuch Things ſhould not be put 


ä 
„ 


Weinen 
3 2 


he allow any other Equality to be obſerved but 


judge conducible to his firm and laſting Preſerva- 
tion: As indeed Mr. Hobbes himſelf in 
tion of Right *, inſerts the U/e of Reaſon. But 
now ſound Reaſon will never adviſe us, out of 
EZ our own Pleaſure and Humour, to put ſuch At- 
© fronts on another, as cannot but provoke him to 
War, or to a reciprocal Deſire of hurting us. Be- 
ſides it implies a manifeſt Contradiction to ſay, 
that upon the Suppoſal of many Men equal in 
EZ Rights, each of them hath a Right to all Things ; 
ſince the Right of one Man to all Things, i 

bath any Effect, muſt extinguiſh the Rights of the 


| Right of returning my Blows, and, if he pleas'd, 
& with Advantage and Increaſe ? Tis certain therc- 
fore, that he that doth theſe Things to another, 


| berland De T. L. N. Ch. viii. 5. 6. 
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85 
jury, is not only acquir'd by Covenant, but was 
given at firſt by Nature, without the Intervention 
of any human Act: And ſo the Aſſertion, that an 
3 oY 5 1 to no Man unleſs we have 
icht than ordin transfer d ſomething on him by Covenant or 
e Farther, 1 5 according to his Gift, is falſe and unreaſonable. ok | 
| or an unjuſt Action, or The other Poſition of Mr. Hobbes * „that Ju- 
ſtice as well as Property owes its Original to civil 
e ah we ſhall hereafter conſider and re- 
Ute. i 
Indeed, ſo far is it from being rational to reſolve 
all Juſtice into Performance of Covenants, that, 
on the contrary, before we can know whether any 
Covenant is to be perform'd, we ought to be cer- 
tain that it was entred upon, either by the Com- 
mand, or with the Permiſſion of the Laws of Na- 
ture; that is, that it was jz//ly made (. | 
From what hath been here offer'd, it is farther 
evident, that altho* otherwiſe Damage and Injury 
are very different Things, and though it be poſſible 
that! the Injury of an Action may redound to 
one Man, and the Damage to another; yet the 
Inference which Mr. Hobbes draws from this Con- 
ſideration will not hold, that a bare Damage, and 
not an Injury is done to him, who is either hurt, 
or hath ſomething taken from him, by a Man 
with whom he had paſs'd no Covenant. Nor do 
the Inftances which he brings to countenance this 
Conjecture, make very much to the Purpoſe . 
When the Maſter, ſays he, commands his Servant to 
give Money, or to do a Kinaneſs to a third Perſon ; if 
it be omitted, the Injury is done to the Maſter, but the 
it Damage to the third Perſon. But indeed, if the 
Servant does not pay the Money which is due, as 
he is order'd, the Creditor ſhall ſuffer no * Damage 
ſince his Action remains good againſt the Maſter. 
Nor, ifa Servant, being commanded to doa Kindneſs 
to another Man, fails in performing it, ſhall the o- 
ther Man incur any Damage: Tho' he is indeed 
guilty of Theft, or the like Crime, if he intercept 
and keep for his own Uſe, what he ought, on his 
Maſter's Account, to have deliver'd to others. For, 
beſides that from the not receiving of a Kindneſs 
which is not ſtrictly due, Damage properly fo 
call'd cannot ariſe, the other Perſon may com- 
plain to the Maſter, who will be ſure to compel 
the Servant to his Duty. And tho' we ſuppoſe the 
Servant to haye been never fo far from doing an 
Injury to the third Perſon, yet for all this, tis cer- 
tain he did not what by Right he ought to have 
done; becauſe he affords the other Man ſufficient 


. that ſince we are all equal by Nature, one 
oy 3 not to arrogate to hi elf more Right 


by the Intervention 


Omiſſion, is nothing elſe but the Violation of a 
Covenant; he hence infers, that we cannot offer 


nanted with him. This Aſſertion is founded on 


ng his Right, he cannot be ſaid to commit an 


lows a Man to uſe all ſuch Means as Reaſon ſhall 
is Defini- 


reſt; and if the Right hath no Effect upon the o- 
thers, it is uſeleſs, abſurd, and ridiculous : For, 


are much the ſame. And indeed, how can we call 
thataRight, which another may oppoſe with an 

ual Right? Who would ſay, I had the Right, 
of commanding a Man, if he, by the ſame Right 


Right of beating another, when he too had a 


hath no Right of doing them, and conſequently 


is injurious. On the contrary, the other Party 


upon him, and is therefore injur'd. Thus we ee, 
that ſuch Right as being violated produceth an In- 


b DeCive, Ch. i. S. 7. © Lev. Ch, xv. d Dr. Cum- 


2 Vid. Gaſſend. Syntagm. Phil. Epicur. par. iii. Ch. xxvi, xxvii. 
f Vid, Grot. Lib. ii. Ch. xvii. S. 2. 


e De Cive, Ch. iii. 5. 4. 
2 Viz, Lib. iii, Cap. v. S. 3. 
This Expreſſion of Mr, Hobbes is founded upon his great Principle, That every Man hath a Right to every Thing; 


for, according to him, in every Engagement we yield to another the Right Which we had to certain Things, and to 


break an Agreement is to require, in ſome Meaſure, what we had granted. h 
+ This ought to be underſtood either of one and the ſame Action, in which ſeveral have concurred, but ſo as that 


* ſome have acted without an evil Intention, and others with a Deſign to injure; or of an Action done by a ſingle Per- 
= ſon, but in ſuch a Manner, as that the Effect redounds to ſeveral others, and in 3 to ſome it is an Injury, but 
in Reſpect to others it is a ſingle Damage; as if a Man, deſigning to kill another, 

contrary to his Intention. | 


ould ſlay or hurt a third Perſon, 


He may receive one at leaſt for the preſent, if he had a neceſſary Occaſion for it, and becauſe he had it not in 
Hand, he ſuſtained: ſome Loſs, or loſt an Occaſion of getting ſome Advantage, Further, it may happen, that his Ma- 
ſter might become altogether inſolvent, or not in a Capacity of paying for a long Time; when any of theſe Incon- 
veniencies happen from this, that a Maſter has given Money to his Servant to pay his Creditor, the Creditor has a full 
Right to require, that the Seryant pay him that Sum, as a Thing gy. to him, tho* he knows nothing of his 
Commiſſion; for the Servant, by keeping the Money, does what in him lies to cauſe the Creditor to loſe his Debt. 
We may alſo add, the Deceit of the Servant has — the Liberality of his Maſter; for tho“ theſe Works of Chari- 
ty are in their own Principle not rigorouſly due, yet from the Moment that a Maſter determines to do ſome Good to 
the Poor, and he is actually kept out of that Money, that ſhould enable him to give, the Servant, by keeping it, robs 
the Poor of it, as much as if he had already received it; for Men have a true Right to that which is lawfully given, in 
reſpe& of the Donor, inſomuch as that he can't demand it again, unleſs upon ſome extraordinary Reaſons, See Book 


V. Chap. iv. F. 1. Note 1. following, . Grounds 
| ro 
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juſt, either when we apply it deſignedly, to a 


Breach of Juſtice, by doing any Evil to another 
which we had no Right to do, and by taking 
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Grounds of a Complaint againſt him. His other 
Inftance Mr. Hobbes thus propoſeth in his Levia- 
than, Ch. xv. p. 75. Private Men may remit to 
one another their Debts, but not Robberies, or other 


Niolences whereby they are endamag'd: Becauſe the 


detaining of a Debt is an Injury only to themſelves, 
but Robbery and Violence are Injuries to the Perſon 
of the Commonwealth. Which we are willing e- 
nough to admit, provided he will not hence infer, 
that in Crimes an Injury is not likewiſe done to the 
particular Perſon who is hurt. But as he propo- 
{eth the ſame in his Book De Cive, Ch. ui. $. 4. 
it is by no Means to beendur'd. He fays, that iz 
a State, if any one hurts another, with whom he hath 
not covenanted, he damageth the Party on whom he 
brings the Evil, but he doth an Injury only to him 
who holds the ſovereign Power in the State. For, if 
one of my Fellow-Subjects hurts me by Violence, 
doth he offer an Injury to the King only, and not 
to me? Or ſuppoſe we ſhould grant, as Mr. Hobbes 
deſires, that when Men live in a natural Liberty, 
each of them hath a Right to all Things, yet will 
this hold good amongſt the Members of the ſame 
Republick, who own one common Maſter? As to 
what he ſubjoins, that if zhe Perſon who receiv'd 
the Damage, ſhould accuſe the other of injuring him, 
he would be anſwer'd in this Manner, What are you 
to me? Why fhould J aft according to your Pleaſure, 
rather than my own, ſince 1 dow't hinder you from 
acting by your own Mill, rather than by mine ? "Tis 
ſo far from being true, that F no particular Cove- 
nants have interven d, this way of ſpeaking will not 
be free from Reprehen/ion, that we ſhould rather 
imagine a Man to be out of his Senſes, who ſhould 
hope by ſuch a way of arguing to ſatisfy the Com- 
plaints of one whom he had hurt. Vet one Thing 
Mr. Hobbes hath well remark'd, that the Term of 
Injuſtice ſignifies with Reference to the Law, but the 
Term of Injury with Reference both ts the Law, and 
to the particular Perſon. For, when an unjuſt 
Thing is done, all may call that anjuſt, or it is un- 


juſi to all. But an Injury may have been done, not 


to me, or to him, but to a third Perſon, and 
ſometimes to no private Subject, but to the State 
only; as when a Man is kill'd in a Duel, for In- 
ſtance, upon a fair Challenge. For in this Caſe, 


the Party who receiv'd the Hurt, cannot complain 


of having an Injury done him, ſince he himſelf a- 
greed to the Chance of the unlawful Combat: 
But the Legiſlator may, however, proſecute the 
Survivor ſor tranſgreſſing his Prohibition. 

XIV. Having arriv'd to know what Juſtice is, 
we may eaſily ſettle our Notions of Injuſtice, and 
of its ſeveral Species. An Action, then, is an- 


Perſon to whom we ow'd a different Action, or 
when we deny another ſomewhat which was real- 
ly his duc. That is, We are equally guilty of a 


fer'd him 
ceding Demerit: Nor is it allowable for any Per- 


Bock. 
from another, or denying him any Good Which 
he had a fair Title to require. * For good Thing, 
are of that Nature, that they may be given to an 
Man without a Reaſon, provided a third Perſon 
is not defrauded thereby: And the Evils likewiſe 
which a Man hath merited, we may without 
Injury withhold from him, if at the ſame Time 
we do not endamage others by our Forbearance 
An unjuſt Action, therefore, either brings up. 
on another Man what it ought not to bring 
upon him, or denies and withholds what | 
ought to give him. For the Denial or Omic. 
ſion of an Action, is, in moral Account, itſelt 

an Action. | 
XV. But an unjuſt Action, proceeding from 
Intention, and treſpaſſing on the perfect Right of 
another, is, in one Word, call'd /zjury. Which 
if we would exactly ſtate, we mult again obſerve, 
that a Man may be hurt three ways; either, if he 
be denied what he ought to have 2, or if that 
which he now hath for his own be taken from 
him, or if ſome Evil be put on him by another, 
who had no juſt Right of doing it. As to the 
firſt of theſe Ways, 245 may be ſaid to be due 
to a Man, either by the bare Law * of Natur, 
yet ſo as that he hath no perfect Right to them; 
of which Kind, are rhe Offices of Humanity, Be. 
neficence, and Gratitude: Or elſe by Covenan, 
and that either ſuch as is. expreſs and particula 
or ſuch as is contain'd under our Obligation to 
Civil Laws, by which we engage ourſelves to per. 
form thoſe Things towards others, which the 
Laws command us to exhibit. If Things of the 
latter Kind are denied a Man, an Injury is properly 
done; but there is no proper Injury in the Denil 
of Things which belong to the former Kind; tho 
there be a Sin indeed committed againſt the Lay 
of Nature. Yet neither doth the Law of Natur 
itſelf allow of compelling another by Violence to 
pay theſe Duties (eſpecially if the compelling 
Party have no Power and Authority over the o- 
ther) unleſs upon urgent Neceſſity: Since the 
Nature and Property of thoſe Offices requires that 
they be perform'd voluntarily, and without the 
Motive of Fear. Thus far therefore, and no far- 
ther, will the Maxim of Mr. Hobbes hold true, 
That an Injury cannot be done, but to a Man with 
whom a Covenant has been made. But when we ſtu- 
diouſly and induſtriouſly bring an Evil on another 
Man, unconſenting and unprovoking, either by 
taking from him any Good which he poſſeſſeth, or 
by ei inflicting on him an Evil: In theſe 
Caſes an Injury is always done, whether a Coyc- 
nant hath interven'd, or not. For Nature hath giv- 
en this * to every Man, that no Evil be of- 
om another Man, without his own pre- 


ſon, unleſs when provok'd, to hurt another, any far- 


ther than the due Exerciſe of Government ſhall re- 


quire. We add, wnle/s provoł d, becauſe to make an 


* Marc. Anton. Lib. ix. F. 5. Ir often happens that there may be Injuſtice in the not doing of a Thing, as well as in tht 


doing. 


other Expreſſion ſhortned, becauſe it contains a nee 


§. xy. * The three following Sentences ſeem ill N in the Original, and therefore ought to be altered; and an- 
leſs Repetition. 8 


$. xv. Ex mero Jure Nature, by which our Author underſtands what he elſewhere calls abſolute Duties; that is to 
ſay, ſuch as are grounded upon the original Conſtitution of our Nature, and which every Man is obliged to perform io 
another Man, conſidered preciſely as ſuch, in Oppoſition to thoſe who ſuppoſe ſome other Eſtabliſhment, or other hu- 
man Act, and which they call Duties conditional. See Lib. ii. Chap. iii. $, the laſt, following. | 
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on properly Injurious, there is requir'd the n - 


1 rte, that it be done firſt: For Ariſtotle tells us *, 


chat he who returns another what be firſt ſuffer'd 
from him, cannot be ſaid to do an Injury. 
XVI. In an Hjury, properly ſo call'd, it is far- 
ger requir'd, that it proceed from Intention and 
deliberate Deſign of hurting or vexing another. 
And therefore the Harm which is done caſually in 


F | Ignorance and unwillingly, is not us'd to come 


under the Name of Injury. As ſuppoſe a Soldier 


| b that is exerciſing himſelf, in the uſual Place, at 
caaſting his Javelin, ſhould ſtrike it through a Man 


that paſs d by accidentally : Or, if a Lopper of 


EZ Trees ſhould let fall a Bough upon a Perſon who 
had no Right to be in that Place. So Antiphon, 
an antient Orator, defends a Y oung-man who had 
E unfortunately kill'd a Child with a Caſt of his 


Javelin : * He was engag d, ſays he, in uo forbid- 


dien Exerciſe, but in his proper and neceſſary Buſineſs; 
nor by himſelf, but with his Companions in Arms : 
Mor did he ſtrite the Youth by an unskilful Throw; 
= at a Diſtance from the Mark : but he guided the 
Meapon with exact Art and Care, and was ſo far 
fFfrom doing any Thing amiſs, that he rather ſuffer u 
nin having his Throw ſpoil'd, and in being hindred 
from bitting what he ſo well aim'd at. 


Ariſtotle * tells us; That the doing of a thing july 


% 


or unjuſtly, depends on its being done voluntarily or in- 
voluntarily. And again, That when we do a Hurt 
= beſide Reaſon, it is only a Misfortune , but when wwe 
do 4 Hurt which is not beſide Reaſon, and yet not out 
= of Malice, then we commit an Auaproue, or Treſ- 
= 22/5. On which Place Michael of Epheſus thus com- 
ments: Of Hurts, ſome are done out of Ignorance 


and againſt our Wills, others with our Knowledge and 
Conſent. Thoſe which are done out of Ignorance, are 


again divided into ſuch as are done without any Like- 
== iibood, and beſide all ExpeFtation ; and ſuch as are 
done, tho involuntarily, yet not beſide all Expectation 
= and Probability. Therefore after the Philoſopher 
= hath ſaid, that all Hurts proceeding from Ignorance 
Fall under the general Names 2 of Errors or Treſpaſ* 


& 57 * 0 a” 
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Lib. ii, Chap. v. and Lib. iii, Chap, i. S. 7. 


fes, he then makes a kind of Subdiviſion, and tells us, 
that thoſe which are done befide Reaſon are Misfor = 
tunes, and thoſe which are done not beſide Reaſon are 
properly Treſpaſſes. Now thoſe Things are beſide Rea= 
on which happen very rarely and unexpefedly ; as if 
4 Man by ſuddenly thruſting open a Door ſhould ſtrit᷑e 
his Father, who ſtood accidentally behind it ; or if, 
whilſt he is exerciſing himſelf at bis Favelin, in a 
Place thro which none are wont to paſs, he wounds 
ſome body who happen d to come by when the Weapon 
Was flying. For theſe, and ſuch like Accidents, fall 
out beyond all Thought and Expettation. But Actiom 
done indeed iguorantly, but not befide Likelihood or 
Probability, are call d Treſpaſſes. For, a Man who 
exerciſing his Bow and Arrows in a Place commonly 


. frequented, ſtrites auy Perſon, doth properly treſpaſs ;, 


as a Man is then always ſaid to do, when he him- 
ſelf was the Principle and Cauſe of the Unluckineſs 
of the Action But now the Man whom we ſpeak 
of, was no doubt the Principle and Cauſe of what he 


did, ſince he à voluntarily choſe ſuch a Place to ſhoot © 


in, where it was probable ſome body or other would 


paſs by. : 


An A Paprnuay or Treſpaſs of this Nature, is 
what the Civilians properly term Culpa, or a Fault ; 
which they ſay is committed through Negligence or 
Unskilfulne/s, when a Man is either careleſs or ig- 
norant of ſuch things as he ought, and was able 
to have known, and to hate obſervd. Of Faults 
they make three Degrees, anſwerable to the De- 


| grees of Diligence, by the Omiſſion of which the 


ault is contracted. Firft then, there is a 5 ge- 
neral Diligence of all Men, not work'd out by 
Labour and Wit, but deriv'd, as it were, from 
common Senſe. N ext to this, there is a Diligence 


more improy'd “ proper to every Man in his 


own Affairs; and which is requir'd by Nature in 


the Management of human Life, according to 
each Perſon's Capacity and Parts. Laſtly, there 
is a Diligence of the teſt Exactneſs and 
Accuracy, us'd only by the moſt knowing and 
experienc'd Men 7 in their own Buſineſs and 


7 A. Ariſt. Ethic. ad Nicom. Lib, v. Chap. xv, See what is ſaid, 


$. xyi. * Antiph. Orat. 7. p. 56. Edit, Hanov. 1619. Ours Þ anignitor, * N ros ia Wy wr ite r. ——— 
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eras O's wh rp, edu Os xaxizs, Sh rn. Ethic, ad Nicom. Lib. v. Chap. x. 


* A little before the Words which he is about to quote, are theſe, T 


\ > 


per” eryreles, ewcyripare d. And here, 


to ſpeak by the Bye, Grotius, Lib. iii, Chap, xi. $. 4. Num. 2. renders «wegrnue, Infortunium, a Misfortune thro" Miſtake, 
whereas. he ſays in another Place, that it ſignifies, Culpa aliqua; I am amazed that neither Mr. Courtin, in his 


| Tranſlation, nor Gronovius the Father, in his Notes, did amend. this Slip in their Author, 


We may call it, An indirect Will; becauſe he did not directly and formally intend to hurt any Man; but he did, 


by that Action or Omiſſion. 


5 Lata culpa eſt nimia negligentia, i. e. non intelligere, quod omnes intelligunt. Digeſt; Lib. I. Tit. xvi. De verborum - 


or neglected to do a Thing, from whence a Damage did redound, which was occaſioned (as may eaſily be preſumed) 


nif. Leg, cexiii. S. 2. See alſo Leg, ccxxiii; and Lib. xxii. Tit, 6. De juris & facti ignorantia, Leg. ix. $.2, It would be 
(tor Example) a great Fault, if having borrowed a Robe, you leave it in your Porch, where the firſt Comer may 


carry it away. 


* Si cum diſtrahere deberet, non fecit, lata culpa, non levi, & rebus ſuis conſueta negligentia; hujuſmodi rei rationem red- 


det, Digeſt, Lib; xxxvi. Tit. 1. Ad Senatuſconſultum Trebellian. Leg; xxii. 5. 3. Si venditor eam diligentiam adhibuiſſet 
in rw cuſtodienda, quam debent homines frugi & diligentes preſtare, &c. Lib. xviii, Tit, vi, De periculo ex commodo rei 


vendita, Lib. xi, Si nihil appareat conveniſſe, talis cuſtodia deſideranda eſt a venditore, qualem bonus paterfamilias ſuis rebus 
adhibet, Lib. xviii. Tit. i. De contrah. empt. Leg. xxxv. S. 4. Si quis non ad eum modum, bominum natura deſiderat, 
diligens eſi, & e. Lib. xvi. Tit, iii. Depoſiti vel contra Leg. xxxii. It would (for Example) be a ſmall Fault, if when a 
Man has received a Thing to keep, he leaves it in his Chamber, and puts it not in his Trunk, or forgets to take out 


it the Key of the Trunk-where it is; In fine, the Lawyers ordinarily call this ſort of Neg igence by the Name of Culba, 


i. e. a Fault, See, for Example, Digeſt. Lib. ix. Tit, ii. Ad Leg. Aquiliam, Leg. xxxi. but ſometimes we mean by is one 


of the two other ſorts, of which we may judge by the Sequel of the Diſcourſe. 


n lege Aquilia en levijima culpa uenit, Digeſt. Lib. ix. Tit. ii. Leg. xliv. In rebus commodatis talis diligentia pra- 
anda eſt, qualem quiſque diligentiſſimus pater-familias ſuis rebus adhibet, Lib. xiii, Tit. vi. Commodati vel contra, Leg. xvii. 
A Fault of this Nature does not excuſe (for Example) him that hath borrowed any Thing tor his Uſe, if the Thing 
lent be loſt, See Lib. v. Ch. iv. F. 6. following. This alſo would be a very ſmall Fault, if through Heedleſneſs a Man 
ſhuts the Chamber where he has laid the Thing entruſted to him, but badly, and going away forgets to ſee whether 


| be has well turned the Key of his Door, 


Concerns 


Concerns *. To this laſt kind of Diligence they 
oppoſe their Culpa leviſimaz to the ſecond, their 
Culpa lebis, and to the firft, their Culpa lata. As 
to this Culpa lata, they obſerve, that it is equiva- 
lent to Malice and Deceit, in Contracts and other 
civil Buſineſs, and in Caſes of Reparation for 


Damages. But that ** in criminal Matters it 


bears not ſo hard an Interpretation; where how- 
ever it doth not take away, but only extenuate 
the Guilt. The Effects of the Culpa levis and 
Culpa leviſſima they ſhew at Large, when they treat 
about Performances of Contracts. | 
The Tre/paſſes we have hitherto ſpoken of, are 
ſuppos'd to be done without Intention. But now 
if a Man through the Violence of his Paſſions, 
and only with an imperfect and 1 Inten- 
tion is driven to hurt another, this Hurt ſhall not 
be exempted from the Name of Injury, altho' the 
Man be not immediately, for ſuch a Fact, branded 
with the Character and Stile, of Unjuſt . Ari- 
footles's Diſtinction is excellent in this Caſe: An ill 


Of the Qgalities moral Actions. © BdoxT, 


* 


Name of unjuſt and wicked. Hence Facts Proceeding 
from Anger, are always interpreted as done adviſedly: 
for the Principle and Cauſe of ſuch Miſchances. i; 4, 
the angry Perſon, but he who provot'd him 10 44s, 
XVII. Laftly, It is requiſite to the making i 
Action properly Injurious, that it be done to a Per. 
fon againſt his Will. For 'tis a Maxim in eye, 
Man's Mouth, that volenti non fit injuria, Nothin 
can be an Injury when the Party is willing to receive 
11. Ariſiotle ſays, * 4 Man with bis own free Con. 
ſent may be hurt, or may ſuffer things which are in 
themſelves unjuſt ; but he cannot properly be injurd 
except it be againſt his Mill. See Dig. Lib. I. Fit. 17. 
De diverſ. reg. Juris. Nemo videtur fraudare eve, 
gui ſciunt & conſentiunt. The Reaſon of which * 
that both the Good which I take from a Man, ang 
the Debt which I withhold from him, with his Con- 
ſent; are, as it were, Gifts from him to me : But 
now, who will ſay I do an Injury, by taking what is 
given me? Nor can that be eſteem'd Evil which 
a Man deſires to receive; fince all Evil neceſſarily 


Thing, ſays he, done with Knowledge, but wir hout includes an Abhorrency of the Will from embra- 
Deliberation, is unjuſtly done; ſuch are the Effects of cing it. But then it muſt be ſuppos'd, that the Man 
Anger and of other natural and neceſſary Paſſions. enjoys the full Uſe of his Reaſon, and is not tran(. 
For Perſons who offend on ſuch Accounts, commit In- ported with the Violence of any extravagant Af. 
Juſtice indeed; yet they are not for this Reaſon accounted fection . Hence Ariſtotle, Ethic. Lib. v. Ch. xy. 
unjuſt and wicked Men, becauſe the Hurt did not proceed gathers, that a Man who in a Paſſion lays violent 
from any meditated Malice. But when aMan hurts ano- Hands on himſelf, doth an Tojury not to himſelf, 
ther out of Choice and Deſign, then only he incurs the but to the State, which he robs either of a Gene. 


— 


| „Add. Ant. Matth.de Crimin: Proles. Ch. iii. $. 2, 3. Mr. Hobbes's Definition which he gives in his Book De Cive, Ch. ii. 
S. 7. is founded upon a wrong Suppoſition, that Injury conſiſts in nothing but the Violation of a Covenant. | 


* Inall things which are not capable of an exact and mathematical Meaſure, we may wag diſtinguiſh three Degrees 
at leaſt, viz. two Extreams and a Mean, which ſometimes comes neareſt the Firſt, and ſometimes the Laft. If we 
admit of a greater Number, we muſt determine juſt to a Point, where each Degree begins and ends, without which 
there will be no way to diſcern them: But 'tis not neceſſary when we confine ourſelyes ro Three. It ſufficeth then 
to. conſider here Watchfulneſs as well as Negligence, either as being raiſed to an higher Degree, or as ſinking to the 
lower, between which is the Medium, Which inclines ſometimes to one Side, and ſometimes to another, Now theſe 
middle Degrees (as we may ſay) muſt be meaſured according to the Nature of thoſe things, which are the Objects 
of our Cares, as they are more or leſs conſiderable, and confequently require more or leſs Caution. This Comment 
is taken out of Mr. Titius's Obſervations Ratiocin. in Comp. Jur. Laut. Obſ. 397. See alſo a curious Diſcourſe of Mr. Tho- 
maſius, entitled, De uſu Pratt. Doctr. diffic. Jur. Rom. c. printed at Hall in Saxony, 1705. | | 

Magna negligentia culpa eft, magna culpa dolus eft, Digeſt. Lib. I. Tit. xvi, De verbor. ſignif, Leg. ccxxvr. See alſo 

Tib. xvi. Tit. 111, Depoſiti vel contra, Leg. xxxII. and Mr, Noodt's Probabilia Juris, Lib. i. Ch. xiii. $. 8, 9, 10, 11, 12. 


1 In lege Cornelia dolus pro fatto accipitur, nec in hac lege culpa lata pro dolo accipitur, Digeſt, Lib. xlviii. Tit. viii. Ad Teg. 


Corn, de Sicariis ex Veneficiis Leg. vii, There is a Caſe, or as Mr. Tia, ſpeaks, a groſs Fault in unlawful Actions, which 
renders them culpable, as well as Deceit, or a bad Intention; as for Example, If a Man orders another to be ſtricken 
with à Sword, with a Deſign only to hurt him, expreſly forbidding the Perſon commiſſioned to ſlay him, to whom he 
would have it done, he ſhall nevertheleſs be thought directly and maliciouſly to have murdered that Perſon, if he die 
of the Wound, which may and often does happen, and deſerve to be treated as a Murderer. For he indirectly willed it; 

and being the Effect of a formal ill Deſign, it ought to be looked upon as a malicious Act, and not as a ſingle Fault. See a 
like Caſe, Digeſt. xlviii. Tit. xix. De Pœnis Leg. xxxviii. $, 5. So thoſe that fight a Duel, have a Deſign often only to wound 
and hurt one another, yet this hinders not but if one of them be killed, the other ſhall be counted a Murderer, | 

n The Greek is, Gras di, sds pp, pwn rp A,νν, d: [4 Baby Yin dd in wor ore Ts d Hon, AAN Tan, 
Gra cv Da, A Ov, Cumonir| Toi arlparoi; THT Y GRν§M!. ; g apagravory didinH¹ tp, x afxiware try" „ yp ra 
a Acne d TATE, sd Tormpei 80 ö 
Svws tx on mpoveins” nplrerets W AN, 6 Fon worn, & M 6 copying, Ethic, ad Nicom. Lib. v. Chap. x, See alſo Cicero 

de Offic. Lib. i. Chap. ix. with Grævius's Notes. ; | 
$. xvii. * Ethic, Lib. v. Chap. 11. Baenleras pp tv Tis ih, 3 r axe TY) adxiiras dd $I; tray. 

2 Theſe Limitations are not ſufficient to prove the Maxim he is ſpeaking of true, and therefore the Philoſopher Her- 

mias With Reaſon maintains, That no Man muſt make uſe of the Ignorance of a Seller, to his own Advantage, unleſs 

he will incur the Guilt of doing a great Wrong. A good Maxim, which every one ſhould praiſe (Phot. Biblioth. p. 1044.) 

as Mr. Bayle obſerves in his Hiſtorical and Critical Dictionary. To ſet this important Matter in a due Light, I ſhall borrow ſome 


judicious Reſtrictions made by Mr. Placette, _—_ this Maxim in his Treatiſe of Reſtitution, p. 74, &c. I. The Conſent of the 


Sufferers ought to be counted for nothing, unleſs it be abſolutely free and voluntary. Now there are three Orders of things 
which may hinder that Liberty, ſo that his Conſent is not fo full and entire, as to authorize what he ſuffers, viz. In 
the firſt Rank is every Thing that debars us of the Uſe of Reaſon, as Infancy, Folly, and Drunkenneſs; in the ſecond, 
Fear and Force; and in the third, Ignorance, Heedleſneſs, and Error. As to the firſt, there is no Difficulty ; as to 
the ſecond, we will ſuppoſe that Fear or Force proceeds directly or indirectly from him who gives his Conſent ; laſtly, 
as to the third, That Conſent is of no Uſe, becauſe he that gives it knows not what he conſents to, nor ſees the Prejudice 
which he does himſelf by it; for if he be ignorant in whole or in part, his Conſent is not voluntary, and no Man can, without 
Injuſtice, make an Advantage of his Ignorance. Indeed Ignorance renders the Actions which it produces more involuntary, 
than Fear does, for this does not render an Action involuntary, but when it is cauſed by him that is to get by it; whereas Igno- 
-rance has always that Effect, whatever be the Cauſe of it, I own, that the Injuſtice is the more notorious, when he that gets b 

the Action deſignedly leads him that gives his Conſent,into the Error; but this does not diſannul the Contract, wlien the Gainer 
is not the Cauſe of that Ignorance : But he that buys precious Jewels at a low Price, of an ignorant Perſon that knows not the 
Value of them, does him an Injury, if knowing it himſelf he doth not adyertiſe him of it. II. There are two ſorts of Rights; 
the one when we are ſo much Maſters of a Thing, that we can diſpoſe of it as we pleaſe, ſuch is that which every Man 
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| Soldier, or an Artificer, or the like, ac- 
111 his Station was. Upon which Account 
i. hath been a Cuſtom in moſt Commonwealths, 


'o puniſh ſuch Offenders even after their Death, 


by affixing ſore Mark of Diſgrace on their Bodies, 


J1on their Memory. Add. Mich. Epheſ. ad Joc, 


bas of his own Goods. 
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diftum. Tho' Ariſtotle's Reaſoning in that Place, 
(the Law commands not a Man to kill himſelf , but 
what it doth not command it forbids) is falſe and 
abſurd ; unleſs we ſay, that by xeAlet, commands, 
he rather means permits. | 


The other we can't renounce, becauſe a ſuperior Law forbids it; ſuch is that, which every 
has over his own Life; for we may defend our ſelves againſt an unjuſt Aggreſſor, tho“ we can't deprive our ſelves 
The Maxim which imports, That we can't do an Injury to ſuch as conſent, has Place only in Reſpect to the firſt 
as to the laſt, which are in their Nature unmoveable and unalterable, a Conſent given to the Violation of 
all and void, Thus when an Husband lecherouſly conſents to the Debauching of his Wife, that does 
that Crime is really Adultery, III, Altho' the Conſent of him that is deprived of a thing, may be 
t him that deprives him of the Injury, in Reſpect of the Perſon deprived; yet we ought to take 
hat a third Perſon, who has ſome Intereſt in the Thing, be not injur'd. As for Example, a Wite, Child, or 
IV. Laſtly, The Conſent of him that is deprived of any Thing — to him, muſt be known to him 
it, if not by a full Aſſurance, yet by a probable Preſumption, grounde 
that the Perſon who was thought to conſent, did not, tho' the Action might be innocentywhen it was 
ht to make good the Injury done thereby, tho* he did not think he did any. 


upon good Reaſon; for if it after- 
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CHAP. VIII. 


Of the Quantity [or Eſtimation] of MoRar Actions, 
The ConTENTs of every Section of the eighth Chapter. 


1. The abſolute Quantity of moral Actions. 
n. What Intention is requir'd to make an Action 
good before GO D's Tribunal, 


AVING done with the Quality, it 
comes next in our way to ay omething 
of the Quantity of moral Actions; or to 

| conſider on what Account they fall un- 

der different Rates and Meaſures. Now we find 
the voluntary Deeds of Men to be capable of un- 
dergoing a double Meaſure or Valuation, either ab- 
ſolutely in themſelves, or relatively towards one an- 
other. As to the abſolute Eſtimate, the Cale is 
very different in good and in evil Actions. For ina 
good Action, if we conſider it formally and pre- 


ciſely, we diſcover nothing which bears an Analo- 


gy to Quantity: Since the Goodneſs of it conſiſts 


only in an Agreeableneſs or Conformity to the 


Law, which doth not appear capable of Meaſure. 
Hence good Actions, conſider'd, as we ſaid, pre- 
ciſely as to their Form, are not better one than the 
other tho? they ſurpaſs each other in Excellence 
as to their Matter, with Regard to the Condition 
of the Object, and to the Intenſeneſs or Strictneſs 
of the Obligation. But now, an evil Action, as 
declining from the legal Rule, is conceiv'd to bear 
a greater or a leſs Diſtance from it; and on that 
Account may, evenconfider'd formally and in itſelf, 
be eſteem' d greater or leſ5 In the ſame manner as 
one crooked Line may recede farther from a right 
Line than another doth. For Zeno's Argument 
in Diogenes Laertius* is not worth confuting : Al. 
Sins, lays he, are equal; for as nothing is truer 
than Truth, nor falſer than Falſity, ſo neither can De- 


ceit be greater than Deceit, nor Sin than Sin. As he 


Lib. vii, See Cicer. Paradox, Ch, iii, 


nr. What Intention is ſufficient in human Judicatures. 
iv. What is a perfect and compleat Action. 


v. The relative Quantity of Actions. 


that is an hundred Furlongs from C ANOPUS, 
and he who is only one Furlong diſtant from the ſame 
City, may be ſaid both alike not to be at CANOPUS; 
ſo he ate leſs, and he that fins more, are both at 
an equal Diftance from doing well. But becauſe this 
Diſtance between evil Actions and the Law, if any 
one will exactly compare them with other Kinds 
of Quantity, may have ſome Likeneſs to a Right- 
lined Angle, whoſe Greatneſs is meaſured by the 
Arch of a Circle, having ſtraight Lines drawn from 
the Circumference to the Center ; therefore when 
I was young, and ſtudied the Rudiments of the 
Law, I compar'd them to a Circle*; but in m 

rs Age I have thought it better to lay aſide ſuc 

iceties, and explain them more plainly, 

IT. Farther, ſince to the Goodneſs of an Action 
it is requiſite, not only that what the Law com- 
mands be fully done, but likewiſe, that it be done 
with fuch Intention as is agreeable to the ſaid Law; 
it appears hence, that to make an Action be e- 
ſteem'd perfectly Good, there is a Neceſſity, not 
only that the Preſcription of the Law be anſwer'd 
in all its Parts; but beſides, that the only thing 
which prevail'don the Mind of the Agent, and put 
him on ſuch a Proceeding, was a Deſire of paying 
ready Obedience to the Legiſlator. And for this 
Reaſon, ſince we are, in the Divine Law, com- 


manded 70 love Go p, with all our Hearts, and with 


all our Souls, and with all our Strength, and our Neigh- 
bour as our ſelves, Mark xii. 30, 31. 'tis manifeſt, 
that no Action can be approv'd by Gop Almighty 


Mr. Bars. NOTE Son Chap. vin. 5. 4. 


Jus, Ares dd RnrdTn Gadr1G, 50's &, e debt fx ber S. 3) 


ile, lr % 6 AAtter, X 0 Lare ceptiapTavuy, inlrn; uA wow cv 79 ren Diog, Laert. in Zenon, Lib, vii. Seg, 120. 


| T His ck i this, A ire! Y &vrot; ion d Y web gu — E. Þ Anis A Ne ur Leu, 5's Viddos Ju- 


0 ixaTo radi; axixor Karacs, X) 6 ba, 570% un r c Kea 


* Theſe are the Elements of the Univerſal Civil Law, printed at Hay in Saxony, 1660. and reprinted at Francfort on 


the Mein in 1680. p. 311. 
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as entirely Good , but ſuch. an one as was un- 
dertaken with the fulleſt Intention, and in which 
the Agent propos d nothing elſe to himſelf, but a 
à Compliance with the Pleaſure of his Creator. 
"Eſpecially, fince the Divine Searcher of Hearts can- 
not but diſcover the leaſt Wavering in our Reſo- 
lutions, and the ſmalleſt Obliquity in our Deſigns. 
Whoever conſiders this Point as he ought, will 
find but very little Inclination to boaſt of his Up- 
rightneſs towards Gp. 


III. But in human Account ſo exact a Diligence 


is not requir d. For, ſince our Earthly Law- 


givers propoſe as the chief End of their Conſti- 


tutions * the Benefit of their Subjects, which 
commonly proceed from the out ward Performance 
and Exercit: of the Actions, whatever the Inten- 


tion of the Actor may be; hence they are uſually 


ſatisfied if the exterior Action be conformable to 
their Injunctions. And ſo much the rather, becauſe 
they are unable to dive into the Receſſes of Mens 
Minds, nor can at all underſtand the Intention of 


any Agent, but by Conjectures, and by Signs ob- 


vious to their Senſes, which are by no means infal- 
lible Guides in diſcovering our inward Sentiments 
and Purpoſes. Therefore they value good Actions 


er they appear to Senſe, or ſo far as the Reach 
and Condition of human Sagacity, and the Uſe of 


civil Life do admit or require; and are not very 
ſolicitous how full or ſincere the Intention of the 
Agent was, provided his exterior Work deſerve 
their Approbation. Yet in evil Actions, even 
amongſt human Judges, more Regard is had to 
the Intention. And where this ſhall appear to 
have been abſolutely wanting, as happens in things 
done upon invincible Ignorance or Error, the Acti- 
on ſhall be accounted involuntary: And ſuch an 
Action, as it is not uſually imputed to the Agent, ſo 
is it conceiv d to be deſtitute of all Moral Quan- 
tity. But otherwiſe, an evil Action, undertaken 


F. ii. * See the precedent Chapter, $. 3, 4. 


Conjectures, whic 


ons, that good Action is 


f the Quantity of Moral Actions. Book! 


upon Knowledge and Deliberation, as. it 
5 a former — fuller Deſign. And ky 55 
Intention is to mortal Judges ſcarce more "5 0 
than a good one, by reaſon of their Incapacit . 
ſearch into the Heart; they are us'd to tk e 
Point by the Help of various Indications 11 
we ſhall elſewhere explain 2 
V 
V. With Regard to the Matter of moral Adi. 
eſteem' d Perfect in jr; 
Kind, which hath attain'd its utmoſt Complement 
or to which no Part is wanting that it ought to 
have. Thoſe which decline from this Perfection at 
reckon'd inferior in a greater or leſs Degree, ac. 
cording to their Diſtance from itz whether the 
Cauſe of this Defe& be, that the Action was de. 
ſtitute of ſome Part which ſhould have made it 


compleat; or that it was only attempted, and 


not actually perform'd. On the other Hand, of 
evil Actzons, that is reckon'd the worſt in its Kind 
which hath fully arrived at the End propoſed; 
and every one is leſs evil, according as it fall 
ſhorter of this final Completion. 

And here we muſt obſerve a twofold Difference 
in * the Objects of Actions, as ſet down in Laws. 
For ſome admit of a Diviſion, others do not: or 
to ſpeak more plainly, ſome are ſo conſtituted, 


that when we exercile an Action about them, we 


muſt either entirely perform, or entirely omit 
them, or do what's directly contrary to them: 
But in others, it is poſſible to perform ſome one 
Part only, and.to omit the reſt; or ſomething 


may be done which is oppoſite to thein, not di- 
rect] 5 


y, but in an inferior Degree. We may like- 
wiſe conſider Objects under a ſecond Diſtinction: 
For ſome of them contain things into which they 
may be divided, as into ſo many Species. Thus 
the Affirmative Law of the ſixth Command- 
ment enjoining us to ſuccour our Neighbour in 


S. iii, See Mr, Noodt's Diſcourſe about 2 of Conſcience; tranſlated into French, and printed at Amſterdam in 1707, 


and what I have ſaid in my Treatiſe of Sports, 


iii. ch. vi. §. 19. | 


When the Intention is dubious or equivocal, we ought to incline to that Side which is moſt fayourable to the Agent, 


There is a pretty Paſſage to this Purpoſe in Plutarch, which it may be pleaſant to read here, E & Þ 
Uoribyoi,  KETAYET HL Tal abort sig roi rns At A ty aQari pH iu, 


* 9 2 q 7 1 7 
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Toig tuJoxipuBow i, 


& Tpateilog. avrs [which laſt Words fhould rather be read 28 H, e aire] To Terpay wiver e A dv Viyi 


wudyAer o74 OG x xeexonbizces CG ii., De Herodoti malignitate; They, who like Herodotus can't deny 


that an Action is praiſe worthy in it ſelf, and can find no plain Reaſon to blame it, will pry into the Secrets of the Heart, and 
ſuppoſing them to be evil, endeavour by their Calumnies to create Suſpicions in other Mens Minds, manifeſtly arrive at 
the Heighth of Envy and ill Nature. Iobſerve (ſays Mr. Montagne very well) that the greateſt Wits of our Time employ their 
Ingenuity to darken the Splendor of the brave and generous Actions of the Antients, by putting a bad Interpretation upon them, 
and deviſing ſome vain Cauſes and Occaſions of them. A cunning Cheat! Leſt I ſhould grant an Action to be very excellent 
and good, I will find out five hundred vicious Intentions, Lib. i. Chap, xxxvi. The famous Mr. Bayle, in his News Letters upon 
Mr. Maimbourg's Critical Hiſtory of Calviniſm, Let. xii. F. 12. affirms, That the Laws of Charity, which oblige us to put a 
favourable Conſtruction upon the Actions of our Neighbour rather than a diſadvantageous, are altogether contrary to Rea- 
ſon, but I have endeayoured to invalidate his Proofs of that Poſition in my Treatiſe of Sports, Lib. i. Ch. iii. 
* See Lib, viii. Chap, iii. S. 19, 20. | | 
F. iv. * An Attempt is counted for an Action, when the Impediment of performing ariſes from an Impoſlibilit 7 com- 
ing on it by ſome unforeſeen Accident, or invincible Hindrance, and not from any Refuſal or Diſcouragement in the Per- 
ſon acting. Seneca has a fine Paſſage to this Purpoſe,” of which Mr. Hertius cites a Part; 'tis this, Quedam eſus conditi- 
ons ſunt, ut effettum preſtare debeant; quibuſdam pro effeftu eſt, omnia tentaſſe, ut efficerent. Si omnia fecit ut ſanaret, pere- 
git Medicus partes ſuas, Etiam damnato reo, oratori conſtat eloquentiæ officium, ſi omni jure uſus eſt, Laus imperatori eti- 
am vitto, & duc redditur, ſi & prudentia, e induſtria, e fortitudo muneribus ſuis functa eſt; Omnia fecit, ut beneficium red- 
deret ; obſtitit illi falicitas tua. Nikhil incidit durius, quod veram amicitiam experiretur. Locupleti donare non potuit, ſano adſidere, 
falici ſuccurrere. Gratiam retulit, etiamſi tu beneficium non r De Benef. lib. vii Ch. xiii. Some things are of that Na- 
* ture, that they muſt produce an Effect; in other things tis the ſame with an Effect to have endeavoured, The Phyſician - 
« has done his Office, if he has done all he can to cure. The Pleader, if he has urged the Law well; and a General, if he 
* hath managed with Courage and Conduct, tho” a ſuftzble Succeſs do not follow. Thanks is ſufficient, where no Re- 
e quital can be made. | = | 
The Original expreſſes itſelf thus, Objefa Actionum, i. e. The Objects of Actions, but the Object of Action can nei- 

ther be commanded nor forbidden, but the Perſon who does, or not does a thing; and ſo our Author himfelf uſes it 
in the next Paragraph. Doubtleſs he means, the Matter of Actions, and the Miſtake ariſes from hence, that in his Ele- 
ments of the Univerſal Civil Law, he had ſaid (p. 317,) the Objects of Laws; for in changing the Expreſlion, he was 
not aware, that A#ions would not well fit the Place of Laws. 3 | | | 

- 5 Our Author calls this the Fifth, and the next Commandment the Sixth, according to the Zytheran Diviſion of the 
W en . 3 
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all Neceſſities and Diſtreſſes of his Body, contains 
under it in the Manner of different Species, the 
Preſervation of his Life, of his Members, of his 
Health, the turning away of any Thing thatdoth, 
rieve, or moleſt him, the ſupplying him 
with Food in Time of Famine, Gc. And the op- 
polite or negative Law, in the ſame Command- 
ment, forbidding us to hurt the Body of our Neigh- 
bour, comprehends, in like manner, Murther, 
Maiming, Wounds, Stripes, Threats , &c. 
Thus too the affirmative Law, in the 3 ſeventh 
Commandment, enjoining Chaſtity, contains un- 
der it, Purity of Thoughts, Modeſty of Words 
and Geſtures, Abſtinence from unlawful Love, 
Sc. And the oppoſite Law, forbidding Uncha- 
ſtiry, comprehends Adultery, Fornication, ob- 
ſcene Speeches and Geſtures, and impure Imagi- 
nations. For, to give an Inſtancein this Caſe, ob- 
ſcene Words do not reſpect Adultery in the Way 
of a Part or Degree: But becaufe the divine Law- 
iver was pleas'd, for Brevity ſake, to comprehend 
many ſpecial Acts under one general Law, hence 
it comes to paſs, that he who commits ſimple For- 
nication, doth as fully and entirely fin againſt the ſe- 
venth Commandment, as he that is guilty of A- 
dultery. Therefore; as to thefe Objects, when 
what the Law commands is not perform'd, we muſt 
of Neceſſity either quite omit, or do directly the 
contrary. But other Objects of Actions, as deter- 
min'd in Laws, are in ſuch a Manner diviſible, that 
they ſeem to conſiſt of 4 integral Parts. So that 
here it is not neceſlary we ſhould do all, or omit 
all, or perform the contrary ; but tis — to 
perform one Part, and to let the reſt alone. For 
Example, the Law commands me to pay the La- 
bourer his full Hire; now I may perhaps pay him 


2 Vid. Lib. xlvii. Tit. x. D. De Injuriis. 


b B. i. Sat. iii, v. 115, 116, 117. . | 
s We muſtunderſtand them of Parts really diſtin& one from the other, and which conſequently can exiſt n 5 
ere, 


ſome Part of it, and keep back the reſt. But when 
I not only deny a Man his Due, but farther take 
ſomething from him, or bring any Evil upon him, 
this Act will be quite of another Species, and bear 
no Reference or Affinity to the former. : 

V. Beſides all this, ſince one may be concern'd 
about a more noble, another about a more ignoble 
Object; and fince one may produce more Good or 
Evil than another; it is plain, that upon this Account 
likewiſe, amongſt good Actions Gem are far bet- 
ter than others, and amongſt ill Actions, ſome far 
» worſe than others. Horace's b Inſtance may ſerve 
to illuſtrate this Truth; 


Nec vincet ratio hoc, tantundem ut peccet, idemg; 
In teneros caules alieni fregerit horti, 
qui nocturnus divim ſacra legerit. —— 


Reaſon will never call't an equal Sin, 
To rob an Orchard and a ſacred Shrine. 


Add. Cicero pro Muren: Where he ſmartly refutes 
the Stoicts Notion, that all Sins are equal. And his 
Paradoxes, Chap. iii. as alſo Montaign's Eſſays, 
Lib. ii. Chap. ii. in the Beginning, and Gaſſendus 
Phil. Epic. Tome iii. Yet in many Caſes Horace's 
Reaſoning will hold good, Lib. i. Epiſt. xvi. 


e mille fabe modiis quum ſurripis unum, 
Damnum eſt, non facinus pacto mihi lenius iſto. 


When from a thouſand Pecks you ſteal but one, 
Leſs Loſs is felt, but no leſs Guilt is ſhown. 


And this is the relative Eſtimation of Actions, 
which 1s treated of at large, Book viti. Chap. iii. 


+ 


F. v. 2 Since this Author does not expreſs himſelf either diſtinctly, or largely enough upon this important Subject 
and in the Place, Lib. viii. to which he refers us, treats of evil Actions only; I ſhall give you an Abridgment of what he 
ſays in his Elements of univerſal Civil Law. The relative Quantity of Actions may be conſider'd, 1. In reſpect to the Object. For 
the more noble the Object is, the more is that good Action, done to that Object, better than another; and, on the contrary, an evil 
Ackion the more criminal. See Lib, viii, Chap. iii, S. 18. 2. In Reſpect to the State and Condition of the Agent. And ſo a. Be- 
nefit conferr'd by an Enemy, is more conſiderable; than that which is received from a Friend. And, on the contrary, an Injury 
done by a Friend is more ſharp, and affetts more than that done by an Enemy. See the ſame Place, S. 20. 3. In Reſpect to the 
Actions themſelves, according as we take more or leſs Pains to do them. A good Attion, the more difficult it is, the more excellent and 
more commendable, te, all Things are equal. On the contrary, the more eaſily an evil Action may be avoided, the more 
enormous it is above others of the ſame Kind. 4. In Reſpect to the Effect and Conſequences of an Action, on which account an 


cumſtances of Time and Place. See the Place already quot 


Action is better or worſe, accordingly as the good or bad was are, or may be foreſeen and prevented. 5. In Reſpect to the Cir- 


In fine, Tis evident from this Compariſon of good Actions 


one with another, that ſome are more excellent than others, according as the Practice of ſome ought to give Place to the 
Practice of others, ſince we can't diſcharge all at the fame Time, See what is ſaid about this, Lib. v. Chap. xii. 5. 23. 


CHAP. IX. 
Of the Imputation of Mo RAL AcTIONS 


The CoNTENTS. 


1. Of aftual Imputation. ; 
1. Of Imputation thro' Favour. 
11. Of Imputation from Debt. 


iv. Hhat can be effetually imputed to another. 
v. Merit, and Demerit what. 


vi. How the Effects of Moral Actions may be aboliſhed. 


Wu AT Conditions are required to make an have formerly ſhewn at large : It remains, that 
| Action capable of being imputed, or of be- we ſee how and by what Means it ay actuall 
ing conſider'd as really belonging to a Perſon, we _— ſo as to produce ſome moral 
J els 2 | 


be * 
ffect, either 
| in 
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in the Agents or in ſome other Man. And here with Honours not otherwiſe his Due. But to 1 
we muſt firſt of all diſtinguiſh between thoſe niſh the Innocent for the Father's Crime, is (rich 
Actions which are directed by Law, and thoſe ſpeaking) unreaſonable ? .. This indeed may ha 4 belong 
which are left to every Man's free Pleaſure. pen, that the Father's Fault ſhall be the Occaſton . 


Actions of the former Kind are then faid to be of not conferring on the Son, or of taking fro only 
imputed to the Agent, when the Legiſlator or him, thoſe 'Things which he was neither to - — 
Sovereign declares him to be the Author of them, ceive nor to retain, but under certain Conditions. 5 
and at the fame Time decrees *, that the ordinary But a Perſon thus dealt with, cannot be iq 2 | 
Effects of ſuch Actions ſhall redound on him, or to ſuffer an Evil, which his natural State would 23 
ſhall be conceiv'd as inherent in him. But the lat> otherwiſe have made him a Stranger to. Fo my 
ter Kind of Actions are then ſaid to be impuied, Nature, in this Caſe, gave no Security. to 8 1 
when he, who without being bound by any Ne- Children that they ſhould certainly poſſeſs the Pa. _ 
ceflity, hath exercis'd them tor the Uſe and Bene- rents Goods, or that they ſhould be admitted to _ 
fit of another Man, doth ſignify, that he under- the like Poſts of Honour: But their Right to thoſe — 5 | 
took ſuch an Action for the other Man's fake, and Goods, or thoſe Honours, proceeded on theſe Con- muy 
out of an Intention to oblige him. The latter ditions and Proviſo's, that the Parents ſhould de- a 
Senſe of the Word Iinputatio is moſt frequent in liver them down ſafe and untainted, and ſhould uy 
Claſſick Authors, and the former more in Uſe with not fall under ſuch and ſuch Penalties by their e 
the Divines and Moraliſts. But there is between Crimes. Nor can he, by any Means, be ſaid to 2 
them this manifeſt Difference, the former tends be in a worſe Condition than human Nature ad- wag 
from the Legiſlator or Sovereign toward the A- mits or allows, who having no. paternal Inheri- 2 
gent, but the latter proceeds from the Agent, and tance, is forced to work out his Fortunes by his TS, | 
reſts in the Perſon, for whoſe Sake or Uſe the Ac- own Induſtry. = a 
tion was perform'd. | : It is juſt, likewiſe, ſo far to proceed againſt in- 1 
II. The former Kind of Inputation is ſubdivided nocent Children upon Account of their Parents 3 8 
into Impulation of Favour, and Imputation of Debt. Demerits, as to oblige them to quit the Kingdom 4 | 
Imputation of Favour is when a Man, out of pure or State. For no Man hath a Right from Nature i Il 
Benevolence, derives upon another the Effects of of living in this or that Territory; but 3 every — 1 ; 
an Action perform'd by a third Perſon; which Ef. one attains to ſuch a Right by Gn Act of his hs 0 
fects the ſecond Party had no Right to, without own, or of other Men: And it may be a Condi- is. th 
| the Grant of the firſt. Or, when one, out of free tion of keeping this Right, that he ſhall loſe it in 2 t 
| 13 makes a larger Effect redound to the Per- caſe his Parents are found guilty of ſome particu- moſe 
| ormer of a certain Action, than the Action would lar and high Offences. It is not repugnant to / 1 
| otherwiſe of itſelf have produc'd. But this laſt In- Reaſon, that the Poſſeſſion of a Right ſhould FC: 
| | ance will hold good in Matters of Reward on- depend on contingent Terms. Though, that the Perſo 
| | ly *, not in Matters of Puniſhment. For, as ſuch Laws of ſome — are too rigorous and iſtr⸗ 
is the Nature of good Things, that they may be ſevere in this Point, no Man can pretend to de- 5 Atic 
given to another gratis, without any Colour or ny. 1 —: nr  Þþ ys 
Condition; ſo, if a Man is not willing to confer III. Inputation of Debt conſiſts in this, that thoſe | 4 I\ 
2 good Thing on another, by the Name of a pure Perſons, whoſe Intereſt it concerns that an Action whic 
Gratuity, he may lawfully do it under the Notion be done or not done, do declare that the ſaid Ac- the 
of rewarding him for ſome imputed Action, which tion belongs to the Agent, and that the Effect aſ- migt 
either did not otherwiſe belong to him, or could fign'd to that Action ſhall redound or fall upon him. = 
not have given him a Right of demanding ſuch a — if in any Law a certain Reward be decreed a 
| Benefit. But, on the other hand, commonRea-' to ſuch or ſuch a good Action, ſo ſoon as the So- — 
| ſon will not allow me, on the ſame Pretence, to vereign, or the Guardian of the Laws ſhal! under- | fr 
derive on another the Effects of an evil Action, ſtand that particular Action to have been perform'd pots 
which he is not really guilt of, and without by any Man, tis manifeſt, that the Man hath im- * 
_ me Imputation of which, theſe Effects would not mediately a Right of demanding the promisꝰd Re- Lav 
follow his natural State and Condition. And ward. But when a Man is enjoin'd to do a Thing, man 
therefore tis very incongruous and abſurd, that ſolely by the Authority of the Commander, and the 
either for a Fault purely another's, I ſhould have without any ſuch Propoſal of a Reward, he ought fron 
thoſe Things taken from me, which Nature gives to reſt ſatisfied with the bare Approbation of his any. 
| | every Man, on the very Account of his being a Superior, and to eſteem it a very ſufficient Recom- = 
* Man; or that, under the ſame Colour, ſuch Fringe pence,, that he hath avoided his Diſpleaſure, which requ 
b ſhould be impos'd on me, as Nature, by an Indul- would neceſſarily have follow'd upon Default. On To 
gence univerſal to all Mankind, hath forbidden the other Side, when an ill Action hath been com- Evil 
us to ſuffer withoutReaſon. A Prince, for Ex- mitted; ſo ſpon as the Author of it is diſcover'd, him 
ample, may impute the Father's Merits to a Son he hath Reaſon to fear the Execution of the legal Lib 
not illuſtrious by his own Atchievements; and Penalty. ä 
may, on the Account of thoſe Merits, load him As to inferior Perſons, to whom neither the .. 
| : Me. Bars. NOTES on Chap. ix. 6.1. © . | Po. 
ech 0 adjudging to him the 6 . 875 and decreeing to him the Puniſhments inflifted by the Law, with all 5 
$. 11. The Author will explain, Zib. v. Ch. xii. C. 12. the Diſtinctions whi FIT ee Ware 
on Bargains and Laws, of Things, FX 1 ee eee . — = Ms 383 av! Things 5.7 ” 
|; vantagious and difadyantagious, N wr b . 71 | ; B+: 
A See. what is ſaid, Z4b, viii. Ch. iii. $, 31. br 10 \ 7 
=_. Ses Lib. viii, Ch, xi. $.6, 7. following. | 5 Lib. 
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Guardianſhip, 
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Guardianſhip, nor the Execution of the Laws do 
belong, if they either approve a good Action, or 
reprehend a bad one, their Judgment can affect 
only the Credit and Character of the Agent. Ac- 
cording to that elegant Saying of Diodorus Siculus 
; Praiſe is à kind of Reward of Virtue putting us 
* no Charges, and Diſpraiſe is a Puniſhment of Vice 
infifting no real Wound. | 

It js farther to be obſery'd, that when the Inte- 
reſt of many Perſons is concern'd in the doing or 
the not doing of an Action, if one of thoſe Per- 
ſons ſhould forgive and not impute it to the Agent, 
he cannot by this Means abate any thing of the 
Right of the others, which he hath no Power to 
controul. Thus, if a Man hath done me an In- 
jury by an illegal F act, I may forgive him for my 
own Part and Concern, but at the ſame Time I 
do not in the leaſt derogate from the juſt Preten- 
ſions of the Publick, and of the Sovereign Autho- 
rity. And thus too the Pardon which Go p Al- 
mighty is pleas'd to vouchſafe to repenting Sinners, 
doth not at all impair or hinder the Proceedings of 
human Judicature. But when all the Perſons 
whom the doing or the not doing of a thing con- 
cerns, agree that they will not impute it, in ſuch a 
Caſe the Deed is conceiv'd to be Null and Void as 
to all moral Effects. Now the Perſons concern'd 
in a Thing's being done or not done, are either 
the Objects or the Directors of the Action; that 
is, thoſe towards whom the Action is perform'd, 
and to whom it brings either Good or Evil, and 
thoſe who have a juſt Power of guiding and ſu- 

rviſing ſuch an Action. For which reaſon, if, 


in Caſe of an Injury, the Deed be forgiven by the 


Perſon to whom it was offer'd, by the civil Ma- 
giſtrate, and by Gop Almighty, in moral Eſti- 
mation it ſnall be ſuppos'd undone, and conſequent- 


ly ſhall be attended with no ill Effect. 


IV. Very different from the Imputation of 
which we have been ſpeaking, is that by which 
the Agent is ſaid to 7mpute an Action, which he 
might have omitted, to the Party for whoſe Sake 
and Uſe he perform'd it. A Man who hath ex- 
actly fulfill'd the Command of his Superior, may 
indeed expect the Approbation of his Performance, 
as from all others, ſo eſpecially from him who en- 
join'd it. But he cannot lay claim to any farther 
Reward, unleſs ſuch as is expreſly promis'd in the 
Law. For the ſame Reaſon, no Man can de- 
mand that it ſhould be i-pnted to him, in order to 
the giving him any Right, that he hath abſtain'd 
from a bad Action, forbidden by the Laws, or by 
any Command of his Superior ; but he muſt be 
latisfied that his Obedience hath pleas'd him who 
requir'd it. For ſince upon acting contrary to the 
Law, he would have juſtly incurr'd a conſiderable 
Evil, to eſcape ſuch a Puniſnment muſt paſs with 
him for a Reward. Hence in Seneca's Controverſies, 
Lib. iv. Controv. vii. when a Man, who being ta- 
© Zonar 


2 See Luke xvii. 9, 10. b Hiſt. Lib. iv. 


ken in Adultery by a Tyrant, had forc'd the Sword 
out of his Hand and kill'd him, defir'd a Gratificas 
tion from the State, he is putoff with this Rebuke, 
imputat nobis quod deprehenſus in adulterio mori noluit. 
He reckons we are indebted to him, becauje being taken 
in Adultery he had the Senſe to ſave his own Life : And 
2 Tully, in his ſecond Philippic, denies himſelf to 
have any Obligations to Antony upon account of 
his not being murder'd by him: here lies the Kinds 


neſs to me (lays he) in your keeping your ſelf from 


/o horrid a Villany? Others maintain the Reaſon- 
ableneſs of our preſent Aſſertion from this Topick, 
that the Omiſſions of ill Actions are purely nor 
Entia, and conſequently can have no poſitive Af- 
fections or Properties. Tho to ſuch an Argument 
it might perhaps be anſwer'd, That even theſe O- 
miſſions may, in moral Account, paſs for Entities, 
as they are the real and actual Reſtrictions and Con- 
finements of our natural Powers. 1 
But now, if for the ſake of another Man, I do 
what J might rightly and properly have omitted, 
or omit what I might fairly and conveniently have 
done, it is highly reaſonable, that I ſhou'd impure 
my Service to him; or, that I ſhould, by virtue 
of my Right, demand of him to acknowledge my 
Kindneſs, and his own cage K according to 
the Quality and Condition of it. This Inputation 
cannot rightly be laid, unleſs there was in the 
Actor a real Intention of procuring ſome Good to 
the other Man; and in the Receiver an expreſs, 
or, at leaſt, a preſumptive Conſent to admit it. 
For no Man can impute or reckon to us a Service 
forc'd upon us againſt our Will: And it would be 
a much higher Degree of Impudence, to charge 
ſuch a Fact to us for a Kindneſs, as was perform'd 
either without any Regard to our Benefit, or per- 
haps with a Deſign to hurt us. Thus he muſt be 
extreamly fooliſh, who would deſire a Reward 
from a Man whom he had reſtor'd ro Health by 


breaking an Impoſthume, otherwiſe incurable, 
whilſt he intended to give him a mortal Stab. Vet 


Marius Celſus, in Tacitus, when he was brought 
before Otho as one of Galba's Servants and Con- 
fidents, immediately confeſſing his Loyalty to his 
old Maſter, propos'd it as an Example, how faith- 


ful he would be to the new Emperor; and thus 


reckon'd he had already oblig'd Ortho by ſticking 
reſolutely to Galba. And thus Eudoxiz, when ſhe 
was married to the Emperor Theodoſius, ſent for 
her Brothers, by whom ſhe had been formerly ex- 
pell'd her Father's Houſe ; and was ſo far from 
reſenting their Injury, that ſhe rather paid them 
Thanks, as the Authors of her Promotion: Since 
unleſs ſhe had been driven from Home, ſhe had 
never ſeen Conſtantinople * © a 
When the Parties concern'd and intereſted do 
agree in defining the Rate at which a Thing ſhall 


| be rckon'd or imputed, in this Caſe a Covenant 


intervenes, expreſſing how far, or to what Value 


. Tom, ili, Add Gen. xly. 5, Lib. xx. 


g. iii. 3 Diodorus's Words are, | z 6 þ ence; raub d aperns dd %, & 0 Yoyes r aur ureg % FAY 6. 


2 See Lib. viii. Ch. iii. S. 16. following. 


g. iv. * This Example had been better placd a little lower, where the Author ſpeaks of thoſe who do ſome Service 


without any ſuch Deſign, and by Conſequence have ſome other Motive for their Actions. 


& 4 


2 Tully's Words are, Quale autem beneficium eſt, quod te abſtinueris nefario ſcelere ? Philip. 2. Ch, iii. 
3 See Tully, De Nat. Deor. Lib, iii. Ch. xxviii. and Plutarch de Capienda ex Inim. Utilit. 3 
7 Tacitus's Words are, Celſus conſtanter ſeruate erga Galbam fidei crimen confeſſus, exemplum ultro imputa vit, Hiftor. 


Lib. i. Ch. lxxi. Numb. 2. 
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count of his free Promiſe, the Breach 


94 Of the Imputation of moral Actions. 


the Inputation ſhall extend, and beyond which it 
ſhall — reach in any Buſineſs er Tranladtien 2 
For Merit (as Mr. Hobbes obſerves) preſuppoſeth a 
Right, and implies, That the Thing deſerv'd is due 
by Promiſe. N 

V. Hence tis eaſy to gather what is the Force 
of Merit, or what Actions are properly meritori- 
ous; which ſome Men would vainly /et 70 the Ac- 
count of Gop himſelf. Now the main Spring of 


all Merit is the Performance of a Work which 


we did not owe : or, which the Perſon towards 
whom it is exercis'd , had no 50 * of requiring 
from us. For he that performs a Thing which he 
lay under a full and perfect Obligation of doing, 
only diſchargeth his neceſſary Duty, and lays no 
Foundation for any conſequent Merit. M. Senec. 
Cont. Lib. i. Ch. viii. Give me leave to perform 
ſome Service to my Country, which may properly be a 
Piece of Merit : What I have hitherto done in the 
common Courſe of Arms, is not owing to me, but to 
the Laws. Julius Capitolinus, in his Life of Auto- 
ninus Pins, reciting the Reaſon of the Emperor's 
obtaining that Title, from lending his Hand to 
„ is antient Father - in- Law, in the Preſence 
of the Senate adds, This Action was really no great 
Argument of Piety : Since the Debt we owe our Pa- 
rents is ſuch, as rather denominates a Man impious 
if be neglefts, than pious if be pays*. Neither is 
it fair to impute a Thing which we do not owe to 
a Perſon againſt his Conſent ; and much leſs, if 
our doing of ſuch a 'Thing did not turn to his 
Benefit. Whence it is clearly apparent, that no 
Man can pretend to any Merit with Reference to 
Almighty Go p, even tho' it were poſſible for 
him to pay a full Obedience to all the Divine Laws. 
And that, therefore, Gon cannot any other way 
become a Debtor to mortal Mer, but _ ac- 
which 

would be repugnant to his * Goodneſs; not that 
any Right, properly ſo call'd, is thence deriv'd to 
us. Indeed no Actions enjoin'd by Virtue of a 
ſupreme Authority, do produce Merit towards the 
Enjoiner. For tho* both the Sovereign of Heaven, 
the inferio1 Rulers of the Earth, are wont 
frequently to confer certain good Things on thoſe 
who comply with their Commands, 1n order to 
the encouraging and exciting their Obedience ; 
yet to the Payment of theſe good Things they 


are not bound by the Merits of the Agent, or as 
in the manner of Covenants ; but by their own 


free Offer and Promiſe : And therefore they can- 
not be ſo properly call'd Rewards. as Gratuities in 


the ſtricteſt Senſe of that Word . 


Comp. Matth. xx. 13, 14. b Teviath. Ch. x « 
4 Add. Senec. de Beneficiis, Lib. iii. Ch. xxi, xxii. 


Book I 


But notwithſtanding all this, if the Legiſſator 
do cxpreſly declare, that upon the Performance 
of ſuch or ſuch an Action, the Agent ſhall have 
a Right of demanding ſuch a Reward; there's no 
doubt to be made, but he may fairly and juſtly re. 
quire it. But the bare Omiſſion of forbidden Acti. 
ons is utterly unable to produce any Merit, or an 
Matter for Boaſting or for Praiſe. Philoſtraz. 4 
Vit. Apollon. Dan. Lib. vi. Ch. i. It is not an 
Aft of Juſtice to abſtain from Injuſtice, nor an Ad 
of Prudence to have declin d a fooliſh Reſolution 
nor of Valour not to deſert one's Colours, nor of * 
perance not to fall into the baſe Effeminacy of tj, 
Medes; nor will a bare negative Goodneſs entitle gon 
to any Commendation : When we eſcape Puniſhmen; 
but yet do nothing worthy of Honour and Rewarg. 
ſuch an Indifference cannot reaſonably be calld "Ag 
tue. Add Lake xviii. 11. Ammian. Marcell 
Lib. xxx. Ch. xi. To forbear Plunder and Rapin,, 
is a falſe Foundation for Praiſe. | q 


It remains then, that the only Actions whereby | 


we cannot obtain Merit towards other Men, are 
ſuch as we do not owe them; at leaſt, not by a 
full and perfect Obligation: Whether natural Rea. 
ſon either commands or adviſeth them in eneral, 
leaving the Application of them to moo Per- 
ſons in our Power; or whether they are only not 
enjoin'd by the civil Laws. For whatſoever I 
owe another as a full and proper Debt, to that he 
hath already a Right, and therefore when I pay 
ſuch a Due, I do not, properly ſpeaking, part 
with any thing which I have then a Right of re- 
taining or of otherwiſe applying becauſe upon 
denying and keeping it back, I ſhould bring a real 
Injury and Damage on the Perſon to whom I 
ſtand engag d. And therefore ſince Things which 
FE owe in this Manner, do already belong, in ſome 
8 to another Perſon, and J have no longer 
a Power to diſpoſe of them as I pleaſe, they can- 
not be proper Matter for the founding of Merit. 
But when I perform any thing towards another 
Man, which I was not bound to pay by any per- 


felt Obligation, ſuch a thing really paſſing from me, 


and accruing to him, leaveth in me either a per- 
feet or an imperfect Right of receiving an equiva- 
lent Return. And this is properly Merit a; the 
Retribution or Payment of which, when it is de- 


termin'd by expreſs Covenant, we call FYages : 


But when as to the Manner, the Time, and the 


. it is left to the Equity of the other 


Party, it the Name of Reward. Now upon 
ſuch Accounts and Conſiderations we may receive 
four Kinds of Things, Corporeal, Incorpo- 


© Euripides Rheſ. Rewarded Virtue gives a double Joy. 


g. v. The Latin of Seneca is this, Sine me aliquod meritum in patriam conferre, adhuc militia mea Legis manus eſt. 


h. ii. 
2 The Author _ 
Father would hinder 


And Julius Capitolinus's Words are, Quod 8 non ſatis magna pietatis eſt argumentum, quum impius ſit magis, qui iſta 
t, - 


non faciat, quam pius, qui debitum re 
ht haye added here, the Words which an antient Rhetorician makes his Son ſpeak, when his 


im from going to War the fourth Time, to ſecure him from the Danger. Sine me aliquod meri- 


tum in patriam conferre, adhuc militia mea Legis munus eſt, Seneca Controy, Lib. i. Contr. 8. Suffer me to'do a merito- 
rious Service to my Country, for as yet I have done no more in War than I was obliged to do by the Law. 

3 Or rather his Veracity ; which this Author himſelf mentions in his Elements of Univerſ. Juriſpr. and therefore un- 
fitly omits it here. For it is properly out of his Goodneſs that Go p at firſt promiſes a Reward to our imperfect Per- 
formance z but his Veracity, that he performs ſuch Promiſe, See Nehezm. ix. 8. 33. 1 John i. 9. where he is called Juſt, 
who departs not from the Truth, neither in his Diſcourſe nor Deportment. | : 

4 The Greek, My * teu xt , To pun — TE ö @ mois, T5 pa evohT as Ti crbupprioX* rs eryie, To wn 
aturhy Tw Ti Ari cuqferum, To fai th Tx F pworgar tunirr{y Art Ah inde, To par! aar, αο,e4. Tay ag d Tin T6 % 


5 o 
ar ice cg ne, wire wpiTh, 


dee the Explication of this Diſtinction of the Lawyers, Zib. iy. Ch. is, f. 7. A 
. 


— 


real, Moral, and * notional. Of the firſt Sort are, 


Money, Land, Fc. Of the ſecond, the Grant of 


Privileges and Immunities: Of the third, Honours 
and Dignities: Of the laſt, Statues, Inſcriptions, 


Crowns, and the like Tokens and Teſtimonies of 


Worth. Add. Montaigne's Ef. Lib. ii. Gb. vii. 

AL thus, as hath bahn ſhewn, Merit ariſeth 
from thoſe Actions which we do not owe to others; 
and chiefly as they are uſeful and beneficial to 
them. On the contrary, from evil Actions, eſpe- 
cially ſuch as damage or injure others, ariſeth De- 
merit; by Virtue of which a Man is oblig'd to 


which the Agent is ſuppos'd liable to u 


( ergo 


{ome Penalty : Which Point we ſhall. hereafter 


find more Room to explain. See Lib. viii. Ch. iii. 

VI. As the actual applying of Inputation cauſeth 
me Effects of moral Actions to exiſt; ſo the ceaſing, 
and as it were the recalling of it, doth diſſolve and 
extinguiſh thoſe Effects. And as to this Matter, 
the Caſe is very near the ſame in good Actions and 
in evil. For both good and evil Actions, whiltt 
they are ſuch, or ſo long as they are enjoin d or pro- 


hibired by the Laws, muſt neceſſarily be attended 


with Inputation; at leaſt * in the firſt and plain 


Import of that Term. But when a Law is repeal'd, 


the Action about which it was concern'd can no 
longer be imputed. The Imputation of an Action 
not properly due, he alone can remit, whoſe In- 
tereſt it is that the Effect or Conſequence of the A- 
ction ſhould be made ou Therefore if he who 


hath perform'da Work remits the Imputation, the 


Wages otherwiſe due cannot on any account be 


demanded. * But to make this Releaſement or Re- 


miſſion, is not in the Power of the Perſon for 
whom the Work was done; it being the Credi- 
tor's Part to forgive, and not the Debtor's. Solike- 
wiſe to take off the Imputation of an ill Action, as 
to any Forceand Efficacy, belongs to thoſe whoſe 
Intereſt it is that ſuch an Action be attended with 
its due Effects; that is, to the Party injur'd, and to 
the Maker and Guardian of the Law, not to the 
Author of the Fact. l | 
The Civilians reduce the chief Ways by which 
Crimes are cancell'd or extinguiſh'd in Human 
Courts, to theſe Five. Firſt, when the Puniſh- 
ment defin'd by the Law ſhall be compleatly un- 
dergone: For no Man is puniſh'd twice, and with 
equal Severity for the ſame individual Fault. 
Though many Punifhments indeed leave a kind 
of laſting Stain behind them , and frequently 


—— — 
4 


make Satisfaction for the Harm he hati donę: But 
in general, all evil Actiogs produce a Gui by 


after the Completion of a corporal Puniſhment; 
moral-Puniſhment or Infamy, with its ſcandalous 
Marks, continues. Secondly, he whom the Judges 


have acquitted, paſſeth in Human Eſteem for an 
innocent Perſon. The third Way is, when the 
' Delinquent dies. Tho'ſometimes in extraordinary 
Crimes, for a Terror to others, Severities are 


— 


ſhewn on the Body, the Goods, and the Memory 
of Wretches after they are dead. Fourthly, by 


Length of Time Crimes are ſo far taken away, as 


that the Author cannot be afterwards try'd on the 
lame Account. Senec. Oedip s 5 
Latere ſemper pal ere, quod latuit diu. V. 826. 
What long hath lain conceal d ſhould ever lie. 


a 4 
* 
1 


* x 


Tho' Lyfias ( Orat X11.) denies that a Crime can 
be blotted out by any Space of Years. The 


fifth and laſt Way is the procuring of Pardon for 


the Offence from the ſovereign Power v. 

As the Effects of an evil Action do ſo long lie 
dormant, as the Action is either conceal'd; of 
throughly diſſembled or pardon'd (as it were) be- 


forehand: So when once theſe Effects have bro- 


ken out in Publick, their oral Part may indeed 
be effac'd, but not their phy/fcal. . For what is 
once done, cannot in a Pte or natural Senſe 
be render d undone; but it may be ſo order'd, as 


that it ſhall no longer have any moral Effect in 


civil Life. Thus a Man who hath been whipp'd 
for a Miſdemeanor, muſt ſtill keep the Scars and 
Signs in his Back, tho? all the Diſgrace and Scan- 
dal of the Puniſhment may be remov'd by a De- 


cree of the Government. And when the Imputa- 


tion is taken off, the Action is to all Intents and 
res no more than if it had never been 
one e. | : 3 

We need only add by way of Remark, that thoſe 
Authors are ſtrangely overſeen, who in order to 
the taking away the Guilt of an evil Action, beſides 
the Non-imputation, or the Forgiveneſs of it, re- 
quire the Infuſion of ſome contrary Quality, or of 
the Habit of Juſtice and Honeſty: In the ſame 
manner, as by plaiſtering over a Wall we rid it of 
the Spots that were in 1t before; and as we drive 
away an ill Smell by burning Frankincenſe in a 
Room. Which Miſtake was occaſion'd by their 
Ignorance of moral Things, and becauſe they 
imagin'd thar moral Qualities were produc'd and 
deſtroy'din the ſame way as phyſical : The Abſur- 
dity of which Notion is plain enough from what 
we have before deliver'd. 


2 Vid. Sueton, Claud. Ch, xvi, b All which are treated of at large, by Anton, Matthæus de Crimin. ad Lib. xlviii. D. Tir. xix. 
© And thus weare to underſtand thoſe Sentences of Ovid de Pont. Lib. i. El. i. | 


Eſtque pati penam quam meruiſſe minus. 
"Tis leſs to feel, than to deſerve our Doom, 
pœna poteſt demi, culpa perennis erit. 

The Penalty may ceaſe, but ne'er the Crime. 


6 Our Author underſtands by this a thing, that ſerves only to raiſe 
and ſignifies ſomething done for that by human Inſtitution. : 03 Þ 
Author (in his Elements of Univerſ. Juriſor. p. 357.) divides 
Imputation into Simple and Efficacious : Simple Imputation conſiſts in ſimply approving or diſapproviny an Action, 

And this Sort of Imputation may be made indifferently by 


$. vi. 4 To underſtand this, we are to know, that this 


ſo far as there redounds no Effect from it to the Agent. 


- Mors faciet certè, ne ſim cum venerit exul, 
Ne non peccarim mors quoque non faciet., , _ 
Death's kind Releaſe may end my baniſh'd State, 
uy Sin will live, and mock the Power of Fate. 


ome high Thoughts of our ſelves in our Minds, 


any, whether he hath any Intereſt or no in the Action that is done, or not done. An Eſficacious Imputation is that 
which produces ſome Effect, with Relation to the Agent; and this belongs to thoſe, whole Intereſt it is, that the Acti- 


on be done or not. | 


2 Our Author here quotes the Words of Seneca's Oedipus, where an Old Man adviſes Oedipus to keep that abuays fe- 
cret, which had long lain hid. This can hardly be thought to our Author's Purpoſe : For, it. plainly appears Pf what 


tollows, and is ſpoken by the ſame Old Man, that he intends nothing about the Imputation of Crimes, for (t 


us he 


lays) Sepe eruentis veritas patuit malo. v. $27, they who make ſuch Diſcoyeries, often endamage themſclyes by lay- 


ing open the Truth, 
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2 CHAP. I. „ 
It is not agreeable to the Nature of Man to live without LA ws. 


The CoxrENTS. 


1. H/hether a Law may be impoſed on Man, is 
___ doubtful. 3 
II. H bat Freedom of Will is. 
nr. H# bat fort of Freedom of Will is in God. 
iv. H hat is the Freedom of Beaſts. 
SR AV ING in the preceding 
Book cxplain'dthe Condition 
of moral Things in general, 
together with the moſt fre- 
uent Uſes of the Common 
Terms (which Notices, if in- 
ſerted otherwiſe, and only as 
| Occaſion ſerv'd, would have 
interrupted us in our Buſineſs, and broken the Se- 
ries of our Undertaking) we come now to fall more 
directly on our main Deſign; and the firſt Enquiry 
we are here to make, is, whether it would be con- 
venient or not for Men to paſs their Lives without 
the Reſtraint of any Law. Whence it will evidently 
appear, why the All-wiſe Creator hath not inveſted 
them with ſuch a wild Liberty, as ſhould impower 
them to act merely as they lift, and as their wan- 
dring Inclinations lead them; without being under 


[A, (t. 


the Reſtraint of any Rule, * Neceſſity, or Law. 


For ſince Go p Almighty has been pleas'd to endue 
Man with a Will (that is, with a Power working 
by a kind of internal Impulſe, and enabling him to 
incline towards ſuch things as appear agreeable to 
him, and to turn from ſuch things as ſeem inconve- 
nient or unpleaſant) and with ſuch a Will as can- 


not be compell'd; a Doubt may be rais'd, whether 


it did not become the Divine Goodneſs to allow 


v. Man too Noble a Creature to be allowed ſuch 3 
Freedom. | | 

vi. The Corruption of ſuch a Freedom. 

vn. The Variety of Mens Tempers. 


vIII. Man's natural Weakneſs and Rudeneſs. 


him the full Range of this flexible Faculty, with- 
out any Limit or Impediment. For to what Pur- 
ſe, ſome will ſay, did Gon firſt make us intirely 
ee to all Things, and afterwards confine us to 
certain Bounds and Rules? And as the Motion of 
our Joints is render'd uſeleſs by the Reſtraint of 
Chains and Fetters; ſo may the Liberty of the 
Will ſeem vain and of no manner of uſe, if we can 
incline to many things which muſt of Neceſſity 
be forborn, and if we can be averſe to many things, 
_ we mult as neceſſarily purſue and under- 
take, 
IT. In tracing this Point to its proper Spri 
we think it plas, js firſt of all 5 — — 
abſolute Liberty would be ſo far from being uſe- 


ful, that indeed it would be deſtructive to human 


Nature; and that therefore the binding and re- 
ſtraining it with Laws is highly conducive to the 
Good, and to the Safety o Mankind, And this 
Conſideration rightly purſued, will at the fame 
time diſcover what Scope may be fairly indulg'd, 
and how far the Reins may be given to our Free- 
dom. Here then we muſt know, that Liberty in 
general implies, an internal Faculty of doing and of 


omitting, things according to the Direction of our Judg- 


ment. When we call it a Faculty or Power, we 
intimate, that the Perſon ro whom this Liberty is 


Mr. Bars. NOTES onChapi. 8 ö 


5. i. * Our Author does not treat here of a phyſical, but moral Neceſſity, ſuch as is explain'd, Lib. i. Chap. vi. 
fin. and Chap. vii. S. 2. Neceſſity is no more than an Obligation. | | 


$. 14. ad 


S. ii, * Our Author ſays only, 4 Faculty, which Term implies no more than a Power of Acting, or Moving, ec. 
for there are Faculties purely Paſſive, and therefore I have added this Definition of a Faculty to do, or not, that we 
are to underſtand by it, a Power of Acting or Moving, not only itſelf, but communicating a Motion to other Things, 


and modelling them after a certain Manner, 
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_ 1763, is Maſter of ſufficient Strength for many 
Tae and has a Force and Ability not on- 
Iv to move himſelf, but to imprint Motion on 
other Things, and to affect them in a certain Man- 
We term this Faculty internal, to fignify 
Force and its Motion ariſe from an inward 
Principle, contrary to that outward and violent 
Impulſe, which is the Cauſe of Movement, rather 
in a Log than in a Man. Laſtly, we add accord- 


ner. 
that its 


ing to the Direction of our Judgment, to hint that 


tion is not rais'd at a Venture, or by ſome 
1 of Force; but that the Agent is ſuppos'd, 
in ſome Degree at leaſt, to have had a Knowledge 
che Object, and to have determin'd himſelf to 
Action after ſome ſort of Deliberation, ſo that the 
immediate Reaſon of his acting ſhall be, becauſe 
he was pleas'd to at. At the ſame Time it will 
be underſtood, that all Rubs and Hinderances,which 
may ? either prevent the Motion, or turn it ano- 
ther Way, ought to be ſuppos'd abſent, when we 
ſtate the N otion of Liberty in Perfection and with- 
Alloy. | 

lt Matters being thus ſettled, if we caſt our 
Eyes over the univerſal Frame of Things, weſhall 


find that many have no Liberty at all, ſuch as are 


inanimate and vegetative Creatures. Others en- 
77 18 Kinds of Liberty, and in ſeveral De- 
5 ces. An univerſal Liberty, void of all Hinderance 
2 of all Defect, is applicable only to Gop Al- 
mighty; this is conceiv'd as the moſt noble Attri- 
bute of his moſt perfect Eſſence, admitting no 
Bounds or pg and intimately. join'd 
with Omnipotence. And therefore, the Reaſon 
why Go p doth not do ſome Things, or why 
he doth not always do all Things, is not to be 
ferch'd from the Deficience of his Liberty, but 
from his own abſolute Pleaſure *. So likewiſe 
when we ſay, he cannot do all Things, this does 
not proceed from any outward Impediment, whe- 


ther ? natural, or moral; but from his own Inten- 


tion and Deſign, which we Mortals endeavour to 
conceive 1n tion to his Greatneſs and his 
Excellency. In which Senſe we are to interpret 
that common Saying, That G 0D is a Law to him- 
felf. Thus too the Juſtice which we aſcribe to 


Go, is not to be ſuppos'd to bear a Regard to 


Obligation, or to any Right in another Per- 
fon, as = Natureof — 45 Juſtice neceſſarily im- 
lies. But in as much as he has ſhewn, both by 
his Works and by his Revelations, that ſuch a 
Manner of acting is ſuitable to his moſt compleat 
Nature, hence we come to expreſs it by the ſame 
Term which denotes our own equitable Dealings 
towards other Men. Thus the Reaſon why Go ps 
Promiſes do not fail, is not becauſe his Liberty 
is reſtrain d by any Obligation ariſing from his 
Promiſez but —. it is agreeable to the divine 


« See Pſalm exv. 3. Epheſ. i. 11. 


Excellency to let us not expect in vain, what he 
commands us to expect; or becauſe to violate a 


Promiſe, implies ſome kind of Imperfection, from 


which the ſupreme Nature is moſt immenſely re- 
mov'd. Upon which account, we Men do not 
challenge the divine Promiſes as of Right belong- 
ing to us, but receive them with” Humility and 
Reverence, as Gratuities proceeding from G9 DÞ's 
free Pleaſure. For *tis not here as in human Pro- 
miſes, where there lies an Obligation to Payment, 
where the Promiſe turns into a Debt, and what 
was before free, is brought under a Neceſſity: But 
thoſe Things which Go p performs upon Promiſe, 
do as fully retain the Nature of Gifts and Benefits, 
as thoſe Things which he diſpenſes without any 
ſuch ſeeming Engagement. Thus may we w 
Mortals faintly repreſent the divine Liberty; but 
that alone which we can determine with Certainty 
about it is, that it ſurpaſſes, in an infinite Man- 
ner, both our Notion and our Condition *. 


IV. Brute Creatures which are plac'd below our 


Degree of Being, do however enjoy a Liberty 
proper to their Nature and State. But this Liber- 
ty cannot be otherwiſe than very ignoble, ſince the 
Power of theſe Animals is confin'd ro ſuch narrow 
Bounds, and fince ſuch is the Dulneſs of their Sen- 
ſes, and ſuch the Lowneſs of their Appetite, that 
they are concern'd about very few Objects, and 
regard even thoſe but very negligently and ſuper- 
ficially; nor are excited by any Thing but what 
is extremely groſs and perpetually obvious, and 
tends to the Service of their Belly. As to other 
Matters, they have no Cuſtom, no Law, no Right 
to bind them, in tranſacting either with one an- 
other 1, or with Mankind. Amongſt a few of 
them there is ſome Semblance of Marriage, but of 
ſuch as is obſerv d in the bare Act of Conjunction, 
and in ſome Shew of Love or Liking, not in any 

Strictneſs of ſerious and conſtant Fidelity. Moſt 
of them, as ſoon as they have ſatisfied their luſtful 
Deſires, retain no farther Mark of Love, no Senſe 


of Shame, no Regard of Offspring. Some in- 
deed are moſt paſſionately fond of their Young, 


but then their Kindneſs continues no longer than 
till they are able to provide for themſelves. Af. 
ter this Period, all Love is loſt and forgot on both 
Sides; the Dams take no Care or Notice of their 
Progeny, and the Progeny do not ſhew any 
Gratitude, any Senſe of Debt or Duty to their 
Dams. Thoſe Beaſts which feed on Fleſh, tear 
and devour without Diſtinction, whatever is a- 
8 to their Palate; and many when they 

[1 out, pull one another in Pieces without Re- 
gret. Being ignorant of the Laws of Propriety, 
whenever a ſharper Hunger than ordinary pinches 
them, we may ſee them fighting furiouſly for 
the common Paſture or Prey; and what ſome 


Add Cumberland De Tegg. Nat. Ch. vii. b. 6. 


2 , in general, two ſorts of Obſtacles or Impediments, which hinder us from acting according to our 
SR ile phyſical, as Bonds, Fetters, Priſons, exc. The other Moral, as a Bond, Law, Government, Au- 


thority, c. Elem. Jur. Univerſ. p. 20. 


5. 111, * For Example, doth not make ſeveral Moons to circulate round the Earth, as may be ſeen to go round the 


Planets of Jupiter and Saturn. Apologie Pufend. F. 7. 


2 As to create every Day new Kinds of inanimate Bodies or Animals, Bid. 


3 See Note 2. of F. foregoing. When we ſay that Go p can't do a Thing abſolutely, as for 2 Lye, or be 


worſe than his Word: for ſince there is no Being ſuperior to Go b, to lay any Obligation upon 


im, nor more 


owerful than he, to hinder him from doing as he pleaſes, or to conſtrain him to abſtain from certain Things, and 
8 others, the Inability which we attribute to Go p can proceed from nothing but his own good Pleaſure, and in- 


| Knite Perfections, 1bid. See Chap. iii. F. 5, 6. following, 
$, iv. * See Chap. ili. S. 2. following. 
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others make no Scruple to invade and to devour. 
Nor is there among them any ſuch Thing as E- 


ſteem, as Honour, as Command, as ny, 


4nleG ſuch as is deriv d purely from Superiorit 
Stren — t Likenef of 


It muſt be confeſt, th 


Friendſhip and of Society. Hence many delight 
to live in Herds, and thole which are more fierce 
than others, have ſome Averſion to preying on 
their own Kind. Thus Juvenal obſerves, Sat. xv. 
wer. 1p, Sc. : 1. 


.., Cognatis maculis ſimilis fera: quando leoni 
Fortior eripuit vitam leo? quo nemore unguam 
. Expiravit aper majoris dentibus apri 8 
ndica tigris agit rabida cum Tigride pacem 
Derpetuam. ſæuis inter ſè convenit ur ſis. 


Beaſts of one Kind from other each refrain: 
No weaker Lion's by the qr ſlain: 
Nor from his larger Tusks the Foreſt Boar 
Commiſſion takes his Brother Swine to gore. 
| Lge with 'Tyger, Bear with Bear you'll find, 
In Leagues ve and defenſive join'd. 
Be 1 CC ATE. 
But, not to ſay that there's ſomething of a Poe- 
tical Figure in theſe Expreſſions, we may only take 
notice, that this ſeeming Relation is but a very 
weak Bond for a laſting Friendſhip : ſince 'tis im- 
mediately broken whenever the "a of the 
Belly intervene. - Thus you ſhall ſee a Litter of 
Puppies play very lovingly together, but throw a 
Piece of Meat amongſt them, and you breed a dan- 
erous and a general Quarrel. 'The Reaſon why 
ſome Creatures exerciſe a little Shadow of Duty, 
Love, Faith, and Gratitude towards Men, is pure- 
Iy to be referr'd to Cuſtom, and to their Deſire of 
being ſupplied with Food. If theſe Obſtacles are 
once remov'd, and if they find themſelves of ſuf- 
ficient Strength, Man himſelf cannot eſcape their 
Violence, if he unhappily provokes them. The 
Liberty of Brutes then is not reſtrain'd by any in- 
trinfical and moral Tie: Tho' their external Mo- 
tions are often violently put under Confinement 
by Men. Now if any one is ſo curious as to en- 
ire on what Account brute Creatures are al- 
low'd ſo unbounded a Freedom, the plain Rea- 
ſon ſeems to be, becauſe Gop Almighty has not 
given them a Mind capable of the Knowledge 
of Right and of Law. There was indeed no 
Occaſion to be ſo very careful and exact in enſu- 


Add Charron of Wiſdom, B. i. Ch. xxxiv. 


does produce in ſome Creatures a Shew of 


| ; v Solinus 
all others in Excellency of Senſe, and in Capacity of Reaſon. 


os I ic mot agrecuble 20 tbe Nature of Man, Book Il. 


| have. lald up or ſcir'd ſor cheir prirate Uſe, the 


ring the Safety and Preſervation of ſuch Beinos 1 
are not only produced by Nature with ſuch vaſt 
Fertility and with ſo little Pains, but are likewiſe 
denied the Privilege of an immortal Soul; and 
whoſe Life conſiſts in nothing elſe, but in the cu. 
rious and accurate Diſpoſition of the little Parts of 
Matter, with the additional Benefit of Motion 
Hence God is pleas'd, in producing and in de. 
ſtroying theſe inferior Animals, to give us frequent 
Inſtances, and evident Tokens of his Power. Ano. 
ther Reaſon why Brutes had no need of the Re. 
ſtraint of Laws, is, becauſe their Appetite is raig'q 
by nothing elſe but by Hunger, or Thirſt, or bi 
falacious Deſire, for their Satisfaction in all whic 
Enjoyments Nature has made ſuch large Proviſion. 
Neither is it likely, that their unlimited Way of 
porting ſhould render them very hurtful ang 
deſtructive to Mankind, fince we are enabled. 
our ſuperior Strength and Cunning, to prevent a. 
ny 2 unhappy Effects | | 
V. Now why the great Creator ſhould not in- 
dulge us Men in ſo lawleſs a Liberty, many Rez 
ſons may be given, ariſing both from the primi. 
tive and from the acceſſory State and Condition of 
human Nature. The Dignity of Man, and his 
Excellency above all the other Parts of the animal 
World, made it requiſite that his Actions ſhould 
be ſquar d by ſome Rule; without which no Or- 
der, no Decorum, no Beauty can be conceiy'q. 
Hence it is his greateſt Honour that he has obtain 
an immortal Soul, endu'd with the Light of Un- 
derſtanding, with the Faculties of judging and of 
chooſing Things, and with an admirable Capacity 
for Arts and Knowledge. On which account he 
is juſtly term'd, 
Sanctius animal, mentiſq; capacius altæ 
Et; quod dominari in cetera poſſet. 


an Animal bleſt with Loftineſs of Mind and with 
Sanctity of Reaſon, and fram'd for the Dominion and 
Sovereiguty of all the reſt *. 

Farther, That the Soul was deſign'd by the All- 
wiſe Creator for a much nobler End than to ſerve 
only as Salt to keep the Body treſh, may be ga- 
ther'd from this Conſideration, that the greateſt 
and moſt ſhining Part of its Faculties are ſuch as 


contribute either little or nothing to the Preſerva- 


tion of the Body, which * might be ſecur'd with- 
out any ſuch mighty Parade, without fo great and 
pompous a Proviſion. It's plain, that the Power 
and the Activity of the rational Soul 3 is chict- 
ly exercis'd about ſuch Things as belong + to 
the Worſhip of Gop, and to a Life 5 of So- 
ciety and of Civility. And *tis principally for 


(cap. iii.) calls Man a Being whom Nature has preſerr'd to 


$. v. * We muſt underſtand by the Primitive State, that in which Man was when he came out of the Hands of his 
Creator, conſidered purely and barely as a Man, before he had any Uſe of his Faculties, where his acceſſory State 
Cpoſt ſuperveniens) is that wherein he is left to himſelf, and conſequently ſuppoſes the Uſe of his Faculties. The firſt 
is treated of in this Paragraph, and the other in the three following. 

* This : ga from the Example of ' ſome Beaſts which live a . Time, as Stags; and of ſome Trees, as the 


Oak, whic 


continue a long Time, tho' they have no Senſe. Cumberland, Chap. ii. $. 4. 


The Sagacity of our Mind conſiſts not in finding out what fort of Meats, Exerciſe, or Medicines are proper to 
lengthen out our Lives here; for the moſt able Phyſicians and Philoſophers have had but a very imperfe& and uncer- 


tain Knowledge of thoſe Things. 161d, 
+ See Chap. iii. $.20. following, Note 2. 


Cicero obſerved this, when he reckoned up the Advantages of Men above Beaſts in theſe Matters, in theſe Words, 


 Eademque natura, vi rationis, hominem conciliat homini ad Orationis ex ad vitæ Societatem Nec vero illa parva vis na- 


ture eft, rationiſque, quod unum hoc animal ſentit, quid fit ordo, quid fit quod deceat, in fattis, dictiſque qui modus, i. e. 
„Nature by the Force of Reaſon renders Men fit for Converſation=—— Nor is this a ſmall Force of Nature and 
«© Reaſon, that Man only is ſenſible what Order is, and how both Words and Actions are to be moderated.” De 


Oe. Lib. i, Chap. iv. See alſo De Legibus, Lib, i. Chap. vii. | 
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ice and Furtherance of theſe Great Ends, 
2 from known Things infer and ex- 
plain thoſe which are leſs known, that it can di- 
ſcern and judge what is agreeable and what diſa- 
greeable to it ; that it can form univerſal Noti- 
ons by Abſtraction from Singulars; that it can by 
proper Signs communicate its Notions to others, 
can form Inventions, can apprehend the Nature of 
Numbers, Weights, and Meaſures, and compare 
them with one another; that it can perceive the 
Beauty and the Force of Order and Method ; 
that it can either raiſe, or repreſs, or moderate 
Affections; that it can hold in Memory an end- 
leſs Compaſs of Things, and call out, as it were 
at its Beck, any Part of the Stock which it has Oc- 
caſion to uſe; that it can turn its Sight inward up- 
on itſelf, recollect its own Dictates, and by them 
judge of its Actions, whence ariſes the Force and 
the Authority of Conſcience. Of all theſe Powers 
and Abilities there would be very little Uſe, or 
rather none at all, in a lawleſs, a brutal, and an 
unſociable Life *. Now the more Gifts Go p has 
beſtow'd on Man, and the greater Inlargements 
e has granted to his Wit and Mind, the more 
ſe 5 unſeemly would it be, that all theſe 
noble Endowments ſhould ruſt for want of Cul- 
ture and Regulation, ſhould be vainly ſpent and 
ſquander'd away without Uſe, without Order, and 
without Grace. Nor was it altogether in vain, 
that Go p indued Man with a Mind apprehenſive 
of Accuracy and of Decency ; but it was without 
doubt intended, that he ſhould ſo employ the 
Powers he had receiy'd, as to manifeſt the Glory 
of his Creator, and to promote his own true Intereſt 
and Happineſs. The Heathen Poet was able to 
make ſuch an Inference as this: 


—.— Ouis dubitet hominem conjungere celo ? 
Eximiam natura dedit linguamq; capaxgz 
Ingenium, volucremg; animum; quem deniqz in unum 


Deſcendit Deus atq; habitat, ſeqz ipſe requirit. 


Then who can doubt that Man, the glorious Pride 
Of all, is nearer to the Skies alli'd ? 

Nature in Men capacious Souls has wrought, _ 
And given them Voice expreſſive of their Thought. 


rable Proofs from the Frame and Structure of Human Bodies. 


CHAP. IJ. F that he ſhould Irve without Law. 99 


In Man the God deſcends, and joys to find 
The narrow Image of his greater Mind. | 
| Mr. CR REC. 


VI. Another Reaſon why it was inconvenient 
to allow Man the ſame extended Li as Brutes, 
was his prodigious Corruption and Degeneracy 
ſo many Degrees beyond theirs. That we char 
him thus, no one will wonder, who has had t 
Curioſity to reflect a little on the various Purſuits 
and Inclinations of Mankind. Beaſts are ſolicited 
only by their Belly and by their Luſt : And then 
their Luft has ſome Shew of Temperance, pro- 
voking them only at certain Times and Seaſons, 
and being exercis'd not for empty and ſuperfluous 
Pleaſure, bur for Increaſe and Propagation of their 
Kind. Oppian Cyneg. Lib. iii. v. 151, 152. 


Or yep I gg v. yaorhp ore e 
Es Ai x6 epον“ois re e @:AoTHhoIOv ZpYov. 


Beaſts in their Joys a decent Temp'rance keep; 
Nor offer Love, when 'tis the Time for Sleep. 


Burt the carnal Defires of Men do neither obſerve 
any ſet Times for their Eruption 2, nor are by 
any Means ſo moderate in their Heat, as to make 
no farther Efforts than are neceſſary for the Pre- 
ſervation of human Species. Again, the Hunger 
of Beaſts is eaſily ſatisfied with ſuch Food as Nature 
has ſpread in all Places for their Suſtenance ; nor 
do their Meals ftand in need of the Formality of 


Furniture, or of the Incentives of Sauce. And 


when they find this Appetite reliev'd and quieted, 
they put an End to their Buſineſs and their Care. 
(Nor are they very forwardly diſpos'd to Rage or 
Miſchief s, provided they are unprovok'd, and 
that their two chief Deſires are at reſt.) But now 
the Food of Man muſt not only ſatisfy his Belly, 
but tickle his Palate . Nature has taken care 
that Beaſts ſhould have no need of other Cloath- 
ing beſides what ſhe has given them. But Man 
turns the Infirmity of his Nakedneſs into an Occa- 
ſion of Vanity and Pride. Beſides, do not Men 


float in a whole Tide of Affections and Deſires, 


utterly unknown to Beaſts? Covetouſneſs 5, Am- 


a Add. Cumberland de Legg. Nat. Ch. ii. S. 4. who likewiſe in the 33d Section of the ſame Chapter, has drawn moſt admi- 


6 See Chap. 3. $. 10. following, Note 5. and Cicero de Nat. Deor. Lib. 2. chap. 59. 
$. VI. * Lycurgus, an antient Poet, quoted by J. Lipſius upon Seneca, Epiſt. ciii. ſays, That were it not for this, 


no Laws need be made for Man; and that Man is naturally a fierce Beaſt, who differs nothing from them we call 
ſo, but that he lifts up his Head towards the Heavens. His Words are theſe, 
| Od 3&5 Torypey 8815 carb pc r O 
To ouvaac* O uy rol zn yours 
O r N AN diafin] Frey 
\ " Avdpwrov; Obds pirpor, ar Nee Ti. 
| aa zel r AN, rare & fd, Inpior. | 

Mr. Hertius has collected together abundance of Authorities about this Matter, which we may find in his Elements of 
Civil Prudence, Part I. Sect. i. $. 5, Sc. I know they are not all to the Purpoſe, nor taken at the firſt hand; for 
the firſt of them gives a juſt Suſpicion to the contrary. Seneca ſays indeed, Caterum idem ſemper de nobis pronunciare 
debebimus, malos eſſe nos, malos fuiſſe, invitus adjiciam, & futuros eſſe. De Benef. Lib, i. Ch. x. But there is not one 
Word of what Mr. Hertius adds, as if it were ſubjoined inthe ſame Place, Vis amplius dicam ? Homo eſt omnium animalium 
teſſimum, ac deterrimum, quo nihil pejus, ac atrocius, See Lib. vii. Ch. i. $4. Note 5. following. 

2 Ao aveTIWTHAT ON, 
Ch. ii. in fine, Man without Virtue is the moſt profane and wild Creature, as to Venery and Eating. 

> Nunquam enim illas | feras] ad nocendum, niſi neceſſitas miſit, aut fame, aut timore, coguntur ad pugnam. Homini per- 
dere hominem libet. Seneca Epiſt, citi, © Nothing but Neceſſity drives the Beaſts to hurt one another, either Hunger 
*© or Fear forces them to fight. Men take a Pleaſure in killing one another,” 

To compleat the Senſe, we may add, out of this Author's Abridgment of the Duties of a Man and Citizen, Lib, 1. 
Chap. iii. S. 4, And he often defires more Food than his Stomach can. digeſt, as well as that which reſpe&ts Revenge, 
in ” Enumeration of thoſe Paſſions of Man, which are unknown to Beaſts, Of which the Author ſpeaks a little lower. 

Uni (animantium) ambitio, uni avaritia, uni immenſa vivendi cupido, uni ſuperſtitio, uni ſepulturs cura, atque etiam oſt 
ſe de futuro. Plin. Nat, Hiſtor. Lib, vii. Prem. : : 8 Pp. 

| O 2 — bitions 


© &ypurare [F Cow Abu] www aperig, © Tpo; appodigiz © zd lips. Ariſtot. Pol, Lib. i. | 
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100 I it not agreea 
bition, Vain-glory, Fcwy, Emulation, 
t 


tions of Wit, Superſtition, the Care of future 
Things, and the Spur of Curioſity, do all claim 
Entertainment in human B and yet areStran- 


gers to the dumb Creation. Manilius Aſtron. Lib. iv. 


— «==<== Nullo votorum fine beat: 

HV ieturos agimus ſemper, nec vivimus anquam, 
 Panperiorg; Bonis quiſque eſt, quo plura requirit + 
Nec quod habet numerat, tantum quod non habet optat. 
Duumg; ſul parvos uſus natura repoſcat, n 
Materiam ſtruimus magnæ per vota ruinæ, | 
Lururiamq;ʒ lucris emimus, Iuxugqz rapinas, 

Et ſummum cenſus pretium eſt effundere cenſum. 


Why ſhould deluding Hopes diſturb our Eaſe, 
Vain to purſue, yet cager to poſſeſs? 
With no Succeſs, and no Advantage crown'd, 
Why ſhould we ſtill tread on th. unſiniſo d Round? 
Grown grey in Cares, purſue the ſenſeleſs Strife, 
And ſeeking how to live, conſume a Life ? 

The more we have, the meaner is our Store, 

The unenjoying 7 Mreich is poor. 
But Heaven is kind, with bounteous Hand it grants 

A fit Supply for Nature's ſober Want? 

She asks not much, yet Men preſs blindly on, 

And heap up more, the more to be undone: 

By Luxury they Rapine's Force maintain, 

What that ſcrapes up, flows out in Luxury again; 

And to be ſquander'd, or to raiſe Debate, 

Is the great only Uſe of an Eflate. 

| | Mr. CRE ECM. 


Liban. Declam. 9. 1s not a Man a mild and peaceable 
Animal, ſo far as Words go; but in Reality ſavage 
and ungovernable ? For when do we hear of Lions un- 
dertaking an Expedition againſ# Lions? When do wild 
Beaſts war againſt their own Kind? What Perjury 
do we find amongſt them? W hat Breach of Covenants ? 
What Perfidiouſneſs and Avarice, what inſatiable 
Love of Riches ? What Intemperance, what Adultery 
can due lay to their Charge? Whoever conſiders and 
examines the unhappy Variety of Contentions and 

uarrels that continually ariſe amongſt Men, 
will find that the greateſt Part of them proceed 
from ſuch Inclinations and Propenſions, as never 
diſturb the Peace of Brutes. Now in fo vio- 
lent a Fierceneſs, and in ſo wide a Diverſity of 
Affections and of Deſires, what a Life would Men 
lead, were they deſtitute of the Benefit of Law 
to unite and to compoſe them? We ſhould ſee no- 
thing bur a furious Multitude of Wolves, of Lions, 
of Dogs tearing and devouring one another. E- 
very Man would indeed be a Lion, a Wolf, a 
Dog, to his Neighbour, or rather a Monſter, 


more pernicious and more ſpiteful than the fierceſt 


of theſe Creatures; ſince Man, of all Livin 
Things, is the moſt able to hurt Man, and, if le 
to his own furious Paſſions, the moſt willing. And 
fince Men are continually bringing ſo many Evils 
and Miſchiefs on one another, while they now live 


under the Force of Law, and under the Fear of 


le to the Nature of Man, Book II. 


Puniſhment, what would become of the World. 
if they were left to the wild Sway of their Con 
ruptions, if they had no inward Bridle to curb 
their Inclinations and to check their Purſuits, 4% 
Ariſtotle Problems, Sect. 29. Queſt. y. Plin. Nat 
Hifs. Lib. xviii. Proem. Jamblichus Protrept. Ch, xx 
That Men ſbould maintain a Familiarity with one ay. 
other, and at the ſame time live contrary to the Lam 

is an impoſſible Thing : For by this Means they wou 


ſuffer more Injury and Damage, than if every Man 


led a ſeperate Life by himſelf, On theſe Accounts, ang 
for theſe Neceſſities, Lawand Juſtice are to be admit. 
ted as it were for Sovereigns among ſt Men, without 
the Government of which they could not continue 


AO ior ne . 
VII. It is ſtill farther obſervable to our Purpoſe 


that a much greater Variety of Diſpoſitions may 
be diſcover'd in Men, than in Beaſts. All the {. 
veral Kinds of irrational Creatures are for the moſt 
Part indu'd with the ſame Inclinations, and raisd 
and incited by the ſame common Appetites and 


Affections. We may underſtand a whole Species 


by the Knowledge of one ſingle Member of it. 
But amongſt Men there are not more Heads thay 
Wits; and every one isequally zealous in giving the 
Preference to his own Opinion, and to his own 
Poſſeſſions. So Horace, Sat. i. Lib. ii. ſpeaks. 


gb Quot capitum vivunt, totidem fludiorum millia, 


As many Men as live, of them the Brain 
As many thouſand Studies entertain. 


Philemon in Stobæus, Speech 2. If a Man ſhouil 
get together thirty thouſand Foxes, he'd find that they 
not only have all one Nature, but all one Method and 
Tenour of Life, But amongſt US, as many Bodies 


as there are, ſo a" ways of Living may we diſco- 
; 


ver. Plin. Pan. There are no Things in the World 
more likely to diſpleaſe all, than ſuch as are done with 
an Aim of pleaſing all, Nor are all mov'd with a 
ſimple and an uniform Defire, but with Propen- 
ſions as vaſt in their Number, as they are various 
in their Mixture and Compoſitions. Nay, the 
ſame Man is very frequently unlike, and unequal 
to himſelf, and what he once moſt eagerly deſir'd, 
he ſhall at another time moſt ſtrongly abhor : 


— Magno curarum fluctuat æſiu, 
Aq; animum nunc huc celerem, nuuc dividitillu: ; 
In parteſq; rapit varias, perq; omnia verſat b. 


This Way and that he turns his anxious Mind, 
Thinks, and rejects the Counſels he deſign'd ; 
Explores himſelf in vain through ev'ry Part, 
And gives no Ret to his diſtracted Heart. 

| Mr. DRY DEN. 


Neither is there a leſs Difference in their Studies, 
their Inſtitutions, and their Inclinations to imploy 
and exert their Vigour of Mind, as appears * 


the numberleſs Profeſſions, and the endleſs Me- 


thods of Living. Quintus Calaber. Lib. i. Now 


Add. Charron of Wiſdom, B. 1. Ch. xxxiv. n, 12. and Ch. xxxix. . 11. b irg. En. viii. v. 19. Add, Charron d 


la Sageſſe, Lib. i. Ch. xxxiv. 


- $. VII. His Words are, Eu Tpopwopins dA vg cab Vd, poly Poo dens“ Ihre, re d d tus N 
dre g rd cd T wpdwmer ad iv, rorurus ich & rpinus iO. And Pliny's Nulla magis omnibus diſplicent, quam que ſic 


funt, tanquam omnibus placeant. | 
2 His Words ate, 2 
nac. d 17 
Tread A i, A — 
i 1 


aiphrary au v, an. in} ly | All Men indeed have th' ſame Original, 


But them to divers Works their Genius's call. 


gremiu 
to Wai 
gile, u 
cuit, C 
aſtus, 
rumpit 
auribu 
naked 
Beaſts 
Labor 
anxiot 
ment 
theſe 

1 


rotz d £ 


4, 


CHAP I. 

nore Voices there are, the more harſh and 
uptealer would be the Sound, unleſs they join d 
in Conſort and Harmony; ſo would human Life 
be nothing elſe but Noiſe and Confuſion, were 
not the jarring Diſſonance compos d and ſweet- 
ned by Law, and turn d into a muſical Agree- 
ment. As Things ſtand, this exceeding Variety 


of Parts and of Diſpoſitions, is at the ſame time an 


Ornament and an Advantage to Mankind 3 ſince, 


when it is thus rightly temper d, there naturally 


reſults from it ſo admirable an Order and Grace, 
3; could not have been produc'd by an univerſal 
Likeneſs. And beſides, there was likely to be 
much leſs Claſhing and Conteſt in fo vaſt a Multi- 
tude, whilſt their various Humours and Inclina- 
tions led them to quite different Objects of Choice. 
The fame wiſe Counſel Providence ſeems to have 
us'd in ſpreading fo wonderful a Diſtinction of 
Features over the Faces of Men. For ſince diffe- 
rent Offices are to be 8 and different Be- 
haviour to be us'd towards different Perſons; there 
would ariſe a moſt wild and fatal Diſorder, if all 
Men exactly reſembled one another, and could 
not be diftinguiſh'd but by artificial Marks, which 
would be liable to ſo many counterfeiting Cheats. 
Add. Dr. Cumberland, de L. N. Ch. ii. $. 28. 
And there lies this farther Secret in this natural 
Diſtinction, that one Face pleaſes the Fanſy of one 
Man, and one ſeems more agreeable to another; 
ſo that out of the univerſal Stock, every Man 
may chooſe what he thinks moſt beautiful, and 
what may bete his Affection with the ſweeteſt 
Comfort and Delight. | 


VIII. Beſides all this, it was inexpedient for 
Man to live without Law upon account of his ex- 
ceeding Weakneſs ; which is our laſt Reaſon. A 
few Days will ſet a Brute Creature in a Condition 
of providing for himlelf ; nor is he in any great 
Need of the Company of others for his Aſſiſtance 
and Support. But Man, from his firſt coming into 
the World, undergoes a long and tedious Courſe 
of helpleſs Infirmity. Quinctilian Declam. 306. 
The Frailty of human Nature m_ moſs in its Be- 
ginning and early Growth. e Beaſts ſee 1 their 
Young, immediately after the Birth, ſtanding on their 
Feet, and ſeeking for the Dug ; but we are forc'd to 
take up the helpleſs Infant, and to protect him from 
the Cold; and, after all this Nicety and Care, it is 


not unlikely, he may die between the Arms of the ” 


Parents and the Boſom of the Nurſe. Add. Plin. 
N. H. Lib. vii. Præfat. What a Length of Years 
isrequir'd, and what Diligence of Information, 
to enable him by his own Strength to accommo- 
date himſelf with Food and Cloathing ? Let 


that he ſhould live wit 


{2 'Law. | 101 


us ſuppoſe a Man bred up by another, juſt fo far 
as to be able to walk ic without no a 
Word ſpoken, inſomueni that he ſhall be deſtitute 
of all Inſtruction and Diſcipline, and enjoying no 
Knowledge, but ſuch as ſprouts naturally Non the 
Soil of his Mind, without the Benefit of Cultiva- 
tion; let us ſuppoſe the ſame Man to be leſt in a 
Wilderneſs or Deſert, and entirely depriv'd of the 
Company and of the Aſſiſtance of others: What 
a wretched Creature ſhould we at laſt behold! A 
mute and an ignoble Animal, Maſter of no Powers 
or Capacities, any farther than to pluck up the 
Herbs and Roots that grow about him; to gather 


the Fruits which he did not plant; to quench his 


Thirſt at the firſt River, or Fountain, or Ditch 
that he finds out in his Way; to creep into a Cave 
for Shelter from the Injuries of Weather, or to 
cover over his Body with Moſs, and Graſs, and 
Leaves. Thus would he paſs a heavy Life in moſt 
tedious Idleneſs; would tremble at every Noiſe, 
and be ſcared at the Approach of any of his Fel- 
low-Creatures, till at laſt his miſerable Days were 
concluded, by the Extremity of Hunger, or of 
Thirſt, or by the Fury of a ravenous Beaſt. That 
Mankind therefore do not pals their Life ina more 
forlorn, and a more deplorable Condition than any 
other living Thing, is owing to their Union and 
Conjunction, to their Intercourſe with the other 
Partners and Companions of their Nature. The 
Divine Saying, *T7:s not good for Man to be alone, 
is not to be reſtrain'd to Matrimony, but ſeems to 
belong in general to any Society with other Men. 
But now without Law, tis impoſſible that any 
Society ſhould be either introduc'd or maintain'd 
in Strength and Quietneſs. And conſequently , 
unleſs Man had been deſign'd for the baſeſt and 
the moſt wretched Part of the animal Creation, 
it was not by any Means convenient that he thould 
live looſe from all Direction and Obligation of 
Law. Plutarch's Philoſophy could teach him, 
that a general and unbounded Licenſe of Acting 
was diſagreeable to the Condition, and to the Dig- 
nity of Man. = Thoſe Perſons only (ſays he, De 
Audit.) who live in Obedience to Reaſon, are wor- 
thy to be actounted Free. They alone Live as they 
will, who have learnt what they ought to will. 
Thoſe who give the Reins to unworthy Practices and 
Purſuits, uſe an imaginary Freedom, to purchaſe a 
real Diſſatisfaction. 

From all theſe Remarks it is ſufficiently evident, 
that the natural Liberty of Man, ſuch as really and 
truly agrees to him, and not only in | 
Senſe, muſt always be underſtood as guided and 
reſtrain'd by the Ties of Reaſon, and by the Laws 
of Nature 3. | 


§. vii. *Quintilian's Words are, Caducum circa initia animal; homines ſumus; nam ferarum, pecudumg; fetibus eft ſſa- 


abſtrafted 


tim ingreſſus, & ad ubera impetus : nobis tollendus infans, & adverſus frigora nutriendus : ſic quoque inter parentum mans, 
i ici ; heocritus's, theſe; "Anas & A h Y- ib Peru, i.e. GOD mad | 
gremiumq; nutricis ſepe labitur. And Theocritus S, thele;, AAAS aAAov SANs nete Coro, i. e. made Man 


to want each others Help. To theſe we may add the fine Deſcription of Seneca, Quid eſt homo? imbecillum corpus, & fra- 
gile, nudum, ſuapte natura iner me, alienæ opis indigens, ad omnem fortunæ contumeliam projectum, quum bent lacertos exer- 
cuit, cujuſlibet fere pabulum, cuſuſlibet victima, ex infir mis fluidiſque contextum; & lineamentis exterioribus nitidum ; frigoris; 
eftus, laboris impatiens : ipſo rurſus ſitu; & otio iturum in tabem, alimenta metuens ſua, quorum modo inopia, modo copia 
rumpitur; anxie, ſoliciteq; tutele, precari ſpiritus, . male herentis, quem pa vor repentinus, 3 ex r pes ſonus 
auribus gravis excutit : Soli ſemper ſibi nutrimentum vitioſum & inutile, 1, e. What is Man? His Body is frail and weak, 
naked and defenceleſs, wanting Help, and * e to Misfortunes; when he is arrived at ſome Strength, a Prey to 
Beaſts, every Body's Sacrifice; made up of Infirmities, tho“ of a neat Compoſure, unable to undergo Heat, Cold, or 
Labour; growing diſeaſed by Idleneſs; ſuſpecting his Food, by Want and Plenty of which he is ſometimes ruin'd 
anxious and ſolicitous; of 'a precarious and inconſtant Mind, which a ſudden Fear and Noiſe diſtracts; his Nouriſh- 
ment is vicious and unprofitable to himſelf alone, De Conſol. ad Marciam, Ch, xi. Our Author feems to haye had 
theſe Words in his Thoughts, becauſe he exprefles himſelf much to the ſame Effect. 20 Ons 
His Words are, Ts Ne g frei gor 1 pores A ipus reti. Mover 8, 4 OT SN, wabivric; as gu. Fw} 
Tor Os Emaidivroa. © TwxAryo oewnr © pdf s wii, QC prixpoy v mote rel wiravegrri izyrio. De audit. in princip. 

2 See Buddei Elementa Philoſophis practicæ, Part 11. Ch. iii. where he is both particular and large in ſhewing how 
People incorporated into Society, are under a Necellity of having Laws impoſed upon them. 8 
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CHAP. II. 
Of the natural State of MAN. 


Of the natural State of Man. © Boox Il 


The CONTENTS. 


f. Man's natural State diverſly conſidered. 
i. His Miſery. Dn: | 
ur. Its Laws and Rights. 
Iv. The State of Nature qualified. 

v. Whether it has an Inclination to War. 
vi. Hobbes affirms it, and his Reaſons are produc'd. 
vit. Mens Relation one to another concludes the 


Negative. 


Y the natural State of Man in our pre- 
ſent .Enquiry, we do not mean that 
Condition which is * ultimately de- 
fign'd him by Nature, as the moſt 
perfect and the moſt agreeable ; but ſuch a State as 
we may conceive Man to be plac'd in by his bare 
Nativity, abſtracting from all the Rules and Inſti- 
tutions, whether of human Invention, or of the 
Suggeſtion and Revelation of Heaven; for the 
Addition of theſe Aſſiſtances ſeems to put ano- 
ther Face on Things, and to frame human 
Life anew, by an exacter Model. By this 
wide Exemption we do not only exclude all 

the various Arts and Improvements, and the 
univerſal Culture of Life, but eſpecially civil Con- 
junctions and Societies, by the introducing of 
which Mankind was firſt brought under the decent 

Management of Order and oy. 7 a That we 
may be able to form clear and diſtinct Notions of 
this ſuppos'd State, we will firſt conſider it in it- 

ſelſ, and examine eſpecially what Rights and what 

. Inconveniences attend it; that is, what would 
be the Condition of particular Men, if there were 
no Arts or Inventions ſet afoot, and no Com- 

munities form'd and eſtabliſn'd in the World. 

And then, ſecondly, we will conſider it in order 

zo other Men, whether in this Regard it bears the 

Semblance of Peace, or of War ; that is, whe- 

ther Men who live in a natural Freedom, ſo as 

neither to be ſubject to one another, nor to ac- 
knowledge a common Maſter, are likely to prove 

Enemies, or Friends. In this ſecond Conſidera- 

tion the State we are ſpeaking of, is capable of 

a Subdiviſion, being either full and abſolute, and 

ſo bearing an equal Regard towards all Men in 

general; or elſe limited and reſtrain d, as it has 


T. 


vin. Hobbes's Reaſons anſwered. 
Ix. Reaſon is not to be deny'd its Uſe in the Stats of 
Mature. | 
x. The Manners of barbarous Nations do not maks 
up the State of Nature. | 


xII. Natural Peace is not to be truſted to. 


Reſpect only to a certain Part of Mankind. This 
double Notion of a State is anſwerable to the double 
Manner in which we may conſider the Men who are 
to compoſe it, either as each particular Man lives in 
a natural Liberty towards al others ; or as ſome 
Men haveentred into a Society between themſelv 
but are Join'd to all the reſt of the World by no 
other 'Ties, beſides thoſe of common Humanity. 

IT. Now to form in our Minds ſome Image of 
this natural State, ſuch as it would be, if deſtitute 
of all Arts and Aſſiſtances either invented by 

Men, or reveal'd by Go Dp, we muſt fanſy a Man 
thrown at a Venture into the World, and then 
left intirely to himſelf, without receiving any far- 
ther Help or Benefit from others, than his bare 
Nativity; we muſt likewiſe ſuppoſe him to be 

furniſh'd with no larger Endowments of Body or 

Mind, than ſuch as we can now diſcover in Men, 

antecedent to all Culture and Information ; and 
laſtly, we muſt take it for granted, that he is not 

foſter'd under the peculiar Care and Concern of 

Heaven. The Condition of ſuch a Perſon could 
not Poe otherwiſe than extreamly miſerable, 
whether he were thus caſt upon the Earth in In- 
fancy, or in Maturity of Stature and of Strength. 
If an Infant, he could not but have ſadly periſh'd, 

unleſs ſome Brute Creature had, by a kind of 

Miracle, offer'd its Dugs for his Support; and 

then he muſt neceſſarily have imbib'd 1 a fierce 

and ſavage Temper, under the Nurſery and 

Tutelage of Beaſts. If in Perfection of Limbs 

and Size, we muſt, however, conceive him naked, 

able to utter nothing but an inarticulate Sound, a 

Stranger to all Inſtitution and Diſcipline, amazed 

and ſtartled at the 'Things about him, and cven 

at his own Being : The Admonition of Hunger 


Mr. Bars. NOTES on Ch. II. 6. I. 


xl. Natural Peace has no need of Covenants, | 


If Mr. Titius (Obſervat. 452.) had conſidered well theſe Words, he would not have criticiſed upon our Author, as 
calling that Eſtate Natural very unfitly, which is contrary to Nature, i e. to the Intention of Go, who appointed 
Man for Society. See what our Author ſays at the End of F. 4 | 
g. ii, * This appears from an Inſtance which Procopius (Lib. ii. Gothicorum) relates of a Child nurſed by a Goat, 
Mr. Hertius alſo quotes Harthknock's Hiſtory of Poland, Lib. i. Ch. ii. who relates ſomething like it of an Infant who 
had been ſuckled by a Bear, and being brought to Warſaw, was preſented to Caſimire King of Poland, in 1661. I ſhall 
alſo add at length a like Story which the ſame Mr. Hertius has ſet down in his Treatiſe of Society, the firſt Principle 
cot the Law of Nature, £Se##. 1. F. 8. yet leaving the Reader at Liberty to ſee into the Truth of it, tho* the Author 
warrants it. In 1344 there was a Child found in Heſſe, who, as we underſtand ſince, was taken away by Wolves, 
«« when it was about three Years old, and wonderfully maintained by them. They carried it to a Tree, where they 
« laid up the greateſt Part of their Prey, and in the Winter they dug a Ditch, into which they caſt Leaves, and 
« Herbs, which they laid under the Child, lying themſelves by it to keep it from the Cold. They taught it to go on 
« the Hands ind Feet, and run like themſelves, inſomuch that by Cuſtom it would run as ſwift, and make as great 
« Leaps. When he was firſt taken, they bound ſome Pieces of Wood to him, to reſtore him, and accuſtom him 
«« not to go like a Beaſt with his Face downward. He was carried to the Court of Henry Prince of Heſſe, and was 
«« often heard to ſay, That if it were not for him, he had rather live amongſt the Wolves again, than among Men.“ 
This Story is related by the Author of the Additions to the Hiſtory of Lambert de Schaſſnaberg, about 1344. 
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d make him ſeize greedily on any Thing that 
ons him, his Thirſt — deck him 3 the 
firſt Water, and Dens or Trees would afford a 
Refuge from the Injuries of Weather. Should we 
ſuppole a Number of ſuch helpleſs Wretches thrown 
together by Nature on ſome uninhabited Soil, we 
cannot but think that they would fo long however 
continue in a brutal Wildneſs and Diſorder, till at 
laſt, either by their own Wit and Experience, or 
by ſome Hints and Inſtructions taken from the 
Conduct of mute Creatures, _ ſhould by De- 
grees arrive at ſome Method and Elegancy of Liv- 


ing, and as Virgil ſays, | 


arias uſus meditando extunderet artes; 
ctudious Need might beat out uſeful Arts. 


This will eaſily be acknowledg'd by any one that 
looks about on the numerous Improvements and 
Aſſiſtances which we make uſe of in our daily A- 
ions, and at the ſame Time conſiders how difficult 
it would be for any Man to invent all theſe of his 
own Head, if he were not put in the Way by the 
previous Labour and Guidance of others; and how 
great a Part of theſe Ornaments and Conveniencies 
of Life, would at once enter into the Thoughts of 
the Generality of Mankind. Henceit is no Won- 
der that the Heathen Writers, who underſtood 
not the true Origin of Men as deliver'd in holy 
Scriptures, ſhould make ſo foul a Repreſentation 
of their primitive State. 


Suum prorepſiſſent primis animalia terris, 
Mutum & turpe pecus, glandem atq; cubilia prenſant 
Unguibus & pugnis, dein fuſtibus, atq; ita porro 
Pugnabant armis, que poſt fabricaverat uſus. 

Donec verba, quibus voces ſenſuſq; notarent 
Nominagqz invenere; dehinc abſiftere bello, 

Oppida ceperunt munire; & condere leges, 

Ne quis fur efſet, neu latro, neu quis adulter. 


When the firſt Fathers of our human Brood, 
Dirty and dumb crawl'd from the teeming Mud; 
A War began with Nails, and Fiſts, and Heads, 
For Acorn Banquets, and for leafy Beds. 

Cudgels came next in Play, and riper Hate 
Arm'd them with ſurer Inſtruments of Fate. 
at length their Voice grew Index of their Thought, 
Joyful to name the Things for which they fou 4 
Now Rage began to cool, and Force to ceaſe, 
And gen' ral Parlies work'd a gen'ral Peace. 
Towns roſe, and Laws were ſettled, to remove 
lnvading 'Thefts, and check licentious Love. 


This is Horace's Deſcription, and we may ex 
1 fuller from Lacretius. a 8 th _e 


Et genus humanum multd fuit illud in arvis 
Darius, ut decuit, Tellus quod dura credfſet. 


Quod fol atq; imbres dederant, quod terra cretrat 
Sponte ſud, ſatis id placabat pectora donum 
Glandiferas inter curabant corpora quercus; 
Plerumgue. 

As ſedare ſitim fluvii fonteſq; vocabant. 


Nec dum res igni ſcibant tractare, nec uti 


 Pellibus, & ſpoliis corpus veſtire ferarum : 


I 


| Of the natural State of Man: 


That Sun and Earth beſtow'd, they wiſh'd no more, 


They knew no Uſe of Fire to dreſs their Food, 


And lengthen into Death their lumbering Reſt. 


103 
Sed nemora atqz cavos montes ſyoaſq; colebant. 
Et frutices inter condebant ſqualida membra, 
Verbera ventorum vitare imbreſq; coacti. 

Nec commune bonum poterant ſpecture, nec ullis 
Moribus inter fe ſcibant, nec legibus uti. 

Dnod cuique obtulerat prædæ * ferebat, 
Sponte ſud ſibi quiſque valere & vivere doctus. 
Et Venus in ſylvis jungebat corpora amantum, 
Conciliabat enim vel mutua quamque cupido, 

Vel violenta viri vis atq; impenſa libido. 
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lud erat cure quod ſecla ferarum 
Inſeſtam miſeris faciebant ſæpe quietem. 


Inde caſas poſtquam ac pelles ignemq; pararunt; 
Et mulier conjuntta viro conceſſit in unum, 
Caſtaq;ʒ private Veneris connubia læta 

Cognita ſunt, prolemg; ex ſe videre creatam. 
Tum genus humanum primum molleſcere cepit : © 
Ignis enim curavit, ut alſia corpora frigus 
Non ita jam poſſent celi ſub tegmine ferre. 

Et Venus imminuit vires; puerig; parentum 
Blanditiis facile ingenium fregere ſuperbum. 

Tunc & amicitiam ceperunt jungere habentes 
Finitima inter ſe, nec lædere, nec violare : 

Et pueros commendarunt muliebreq; ſæclum, 
Hocibus & geſtu cum balbe ſigniſicarent, 
Imbecillorum efſe æquum miſererier omnium. 

Non tamen omnimodis poterat concordia gigni, 
Sed bona magnaq; pars ſervabant federa caſti; 
Aut genus humanum jam tum foret omne peremptum, 
Nec potuiſſet adhuc perducere ſecla propago. 

At varios lingue ſonitus natura ſubegit 

Mittere, & utilitas expreſſit nomina rerum, &c. 


Then Man was hard, as hard as Parent- Stones, 
And built on bigger and on firmer Bones. 


Contented they with the poor eaſy Store 


Soft Acorns were their firſt and chiefeſt Food. 
When thirſty, then did purling Streams invite 
To fatisfy their eager Appetite. 


No Cloaths, but wandred naked thro the Wood. 
liv'd in ſhady Groves, and Caves confin'd / 

Were Shelter from the Cold, the Heat, and Wind. 

No fix'd Society, no ſteady Laws, 

No pwublick Good was ſought, no common Caule. 

But all at War, each rang d, each ſought his Food 

By Nature taught to ſeek his private Good. 

Then to renew frail Man's decaying Race, 

Or mutual Luft did prompt them to embrace, 

Or elſe the greater Vigour of the Male, 

Or ſome few treacherous Preſents did prevail; 

Some Acorns, Apples ſome, ſome Pears beſtow, 

The Thing the ſame, the Price was leſs than now. 


The moſt they dreaded was the furious Beaſt, 
For thoſe 'th* dead of Night did oft moleſt, 


But when they built their Huts, when Fire beans 
And Skins of murther'd Beaſts gave Cloaths to 5 
When One to One confin'd in chaſt Embrace 
Enjoy'd faeet Love, and ſaw a num'rous Race; 
Then Man mow ſoft, the Temper of his Mind 


Was chang' 


from rougb to mild, from fierce * 
5 or 


\ 


Of the natural State of Man: Booz II. 


For us'd to Fire, his Limbs refus'd to bear thoſe Days, before the Settlement of natu ” 
The piercing Sharpneſs of the open Air: Tas, — ſeparately about 5 Ball ee 
Luft weaken'd him, and the ſweet playing Child ſeſs'd no more than what they could get or keep by poſe 
Tam'd his wild Sire, and into Peace beguil d.  2Zual Force, and Wounds, and Slaughters. NV. — 
Then Neighbours by Degrees familiar grown, #7ween our preſent Way of Life, poliſh'd with Hu 5 
Made Leagues and Bonds, and each ſecur d his own. nity and Civility, and that rude and harbarous C ny 
And then by Signs, and broken Words agreed, the only diſtinguiſhing Marks are Law and Viow'® 
That they would keep, preſerve, defend, and feed Vid. de Invent. Lib. i. ng 
8 panes, and op * 8 Train; N I Euripid, Supplic. 
Right which Pity urg'd them to maintain. praiſe the generous Pow'rs, that fenc' ; 
Tho' this fix d not an univerſal Peace, With —— Graces — the lues Her a 
Yet many kept their Faith, and liv'd at Eaſe; 4 giving firſt a Soul, and next a Tongue; 
Or elſe, almoſt as ſoon as it began, | he Soul's Interpreter; and Fruit for Food > 
The Race had fall'n, this Age ne'er ſeen a Man. And kindly Rain to breed a future Store: 
Kind Nature Power of framing Sounds affords, And cloſe Abodes, to skreen us from the Ra c 
And theſe at length Conyenienceturn'd to Words. Of threatning Skies; and Sails to wing our ep 
Mr. CREECR. To diſtant — to join the Globe in Trade ; 
And mix the common Treaſures of Mankind. 
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We have much the ſame Story in Proſe from 
Diodor. Sic. Lib. i. c. viii. They tell us, that Men at their It is a general Cuſtom with the Poets to attribute 
firſt Origin led an irregular Life, in the Manner of to the Gods the Invention of all Things uſeful 
Beaſts; ſcattering themſelves about in Search of Food, in human Life. Vid. Oppian. Halieut. Lij.; 
which was preſented them by the ſavoury Herbs, and v. 16, &c. _ * 
the Fruits which grew of their own Accord. But be- However fabulous theſe Accounts appear, yet 
ing infeſted on every Side with the wild Beaſts, they ſo far the Authors of them were in the right, «ah 
learnt by Uſe the Security of mutual Aſſiſtance; and upon Suppoſal of ſuch an Origin of Mankind 4 
being ford by Fear to unite in Society, they came ac- the Face of Nature would have born all theſe Fer- 
quainied by Degrees with their Similitude of Figure and tures which we now eſteem ſo monſtrous and ex- 
Shape. The firft Men, before any Inventions of Con- travagant. In the ſame Manner being ignorant of 
wveniency and Uſe, ſupported Life with great Labour the State of Paradiſe, they pleas'd —.— in 
and Trouble; being, as yet, deſtitute of Cloaths and making Deſcriptions of a ſingular and conſtant 
Dwellings, unaccuſtom'd to the Relief of Fire, and Temperateneſs of Air, and of a ſpontaneous Fer- 
Strangers to all ſweet and regular Food. Being ig- tility of the Earth, in the firſt and the golden A 
norant of Stores and Proviſions, they neglected to ſecure of = & World, Becauſe they thought it im poll 
ſo much of the Fruits of the Earth as was requifite for ble that human Race could have been preſerv d, as 
neceſſary Suſtenance. And thus many periſb'd in the according to their Notion they were produc'd, if 
Winter by Hunger and Cold. But being afterwards in- the Weather and the Seaſons had been then as 

ftrufted by gradual Experience, to ſpend that ſharp Sea- changeable and as unſteady as now, and if the 


ſon in Caves, and to la up a Stock of Neceſſaries, and Support of Food had not been more ealy to 
finding out the Uſe of Fire and other Comforts and procure *. And indeed, tho' it is clear from 
Supports, they began to introduce many Arts, and many the Authority of Scripture, that the primitive 
Advantages of living. Add, Lib. i. Ch. xliii. Cicero Mortals, by the divine Direction and Aſſiſtance 
pro P. Sectio. I ho amongſt you does not know the Con- arriv'd at a wy early Knowledge of the moſt ne- 


dition of Nature to have been once ſuch, that Men, in ceſſary Arts (See Gen. iii. 21, 23. and iv. 17, 22.) 


Vid. Ovid. Metamorph. Lib. i. v. 107. Virg. Georg. Xi. v. 336. Lucret. Lib v. 


At novitas mundi nec frigora dura ciebat, Nature, whilſt new, no cruel Cold brought forth, 
Nec nimios æſtus; nec magnis viribus auras. Nor raging Heats ; nor arm'd the ſtormy North, 


R | 

+ Altho* Mankind was never in ſuch a State of Nature as we have deſcribed, yet it is good to imagine what that Eſtate 
was, notonly to convince us, how great an Adyantage we receive one from another, and by that Means may be induced 
to areciprocal Senſe of Love and Sociableneſs, but alſo becauſe it may happen, that every Man may be reduced to that 
Condition, either altogether or in Part. Such an one, for Example, may an Infant be, whois left in a Deſert, where no 
Man paſſes ; and if this Infant, who is thus forſaken by his cruel Parents, lives to grow up without any human Aſſiſtance 
he'll repreſent to us perfectly that State of Nature we are now ſpeaking of. Nay, a Perſon at Man's Eſtate, who by a Ship- 
wreck, or ſome other Accident, is caſt upon an Iſland that is deſert and uninhabited, will find himſelf in ſome Degree of that 
State of Nature, becauſe he'll be forced to call to mind Arts, and other Conveniences of Life, that he may more eaſily pro- 
vide for his Neceſſities. I have taken this out of the Academical Diſcourſe of our Author, De ſtatu hominum Naturali,. 5. 

5 This appears from this Expreſſion in the firſt of thoſe Texts, And God made Coats of Skins, and cloathed them; 5 which, 
according to the Hebrew, imports, that God taught them to make them; for otherwiſe how could the firſt Men, who were 
deſtitute of all neceſſary Inſtruments of Iron, and before there was any Cuſtom to kill Beaſts, in ſo little a Time find out 
that Invention, and bring it to any Perfection by their Induſtry? From hence we may infer, in my Opinion, that di- 
vine Providence inſtructed them in ſeveral other Things which were as neceſſary for human Life, and no leſs difficult to 
find out. So God commanded our firft Parents to till the Ground, and get their Bread by the Sweat of their Brows, or to 
that End, tis robable, he taught them the Nature of the Grain, the Time of Sowing, and the Manner of Tillage and 
making Bread; which Things they could not have diſcovered of themſelves, but by long Experience and many Trials. 
The Hiſtories of Greece tell us, that the antient Inhabitants there, having loſt the Uſe of Bread-Corn, I know not by 
what Accident, lived upon Acorns and wild Fruits, before the Uſe of Husbandry was reſtored among them ; whereas 
the Sacred Hiſtory tells us, that Adam's eldeſt Son was an Husbandman, which ſhews, that the Art was well known 
before; and conſequently, ſo was the Uſe of Iron; for 'tis not neceſſary for us to underſtand what the Scripture ſays of 
Tubal-Cain, Gen. iv. 22. that he was the Inventor of Iron; for we may * the more plain Uſe of that Metal was before 
diſcoyered, and that Tubal - Cain found out a Way of forging it into more curious Works ; for 'tis ſaid only that he poliſhed 
all Works of Braſs and Iron. As to Fire, the Invention of it among the Greeks was looked upon as ſuch a conſiderable Thing, 
that they feigned that Prometheus brought it down from Heaven. Tis related of the Inhabitants of the Canary and Philip- 
ine Iſlands, and of an Ifle bordering on China, called Los Jordenas, that they knew nothing of Fire till the Spaniards ar- 
riyed there; and perhaps they had been in this Ignorance many Ages, neither their own Ingenuity, nor any Chance, having 
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Cnar II. Of the natural State of Mai. oz 


nich they daily improv'd and increas'd by their 
ina to" Os 7 AS lication; yet the Condition 
of Men had been moſt deplorable and baſe, if no 
Societies had been ſet on Foot, but every one had 
"eion'd a ſeparate Prince in his own Family, and 
Rd his Children, when once grown up, to 
ſeck their Fortunes in a State of natural Liberty. 
And then we might pronounce of all Mankind; as 
Euripides does of the Cyclops, they would be 


NoudFeg axia O dd dels herd 


1; wandering Swains, never hearing, and never heed- 
ing one another. Hobbes has 5 been lucky enough in 
inting the Inconveniences of ſuch a State. Out 
of Society (fays * he) we are defended only by our 
mole Strength; in Society, by the Strength of all. 
Out of Society no Man is 7 ſure to keep Poſſeſſion of 
what his Induſtry has gain'd; in Society every Body 
js ſecure from that Danger. To conclude, out of So- 


of 13 Reaſon, 14 Peace, Security, 5 Riches, is De- 
cency of Ornament, Company, Elegancy, Knowledge, 


and Benevolence*. And I believe there cannot b 


4 more effectual Way found out to filence the 


Complaints and Murmurs of the common People, - 


when = pretend to find Fault with the Miſcar- 
riages and the Impoſitions of the Government, 


than if we would lay before them a true Proſpect 


of the Miſery and Confuſion which attends a na- 
tural State. Which trouble thoſe Perſons had cers 
tainly a right Notion of, who brought into a pro- 
verbial Saying, 7 That unleſs there were ſuch Things 
in the World as Courts of Juſtice, Men would infal- 
libly devour one another. 


III. What kind of Rights attend Men ina State 


of Nature we may eaſily gather, as well from that 
Inclination common to all living Things, by 
which they cannot but embrace and practiſe, with 
the greateſt Readineſs and Vigour, all poſſible 
Ways of preſerving their Body and their Life, and 


giety awe have * the Tyranny of . Paſſions, Mar, of overcoming all ſuch Things as ſeem to drive at 
10 Fear, 11 Poverty, 2 Filthineſs, Barbarity, Igno- their Deſtruction; as from this other Conſide- 


rance, and Wilaneſs; in Society we have the Sway ration, that Perſons living in ſuch a State are not 


been able to gain the Uſe of ſo neceſſary a Thing. See Geo. Hornius de Origin. Gent. American. Lib. i. Ch. viii. Lib, ii, Ch, ix. 
We find alſo, that ſeveral Nations have been ignorant a long time of the Uſe of Iron, tho? they had Mines of that Metal in 
their Country; We maſt then believe, that the firſt Men were early inſtructed by divine Providence in theſe ſorts of 
Things, and many other Neceſſaries of Life, And if a long time after we diſcovered ſome People among whom the Uſe 
was loſt, 'twas becauſe they had choſe a barren Country, or becauſe ſome ambitious Perſons had forced great Numbers of 
Men, by their irreſiſtible Power, to fly into far diſtant Deſerts, where they wanted all the Inftruments o Tillage uſed in 
the Places they had loſt ; or ſome Colony going to ſettle itſelf in a far Country, negle&ed to carry thoſe Inſtruments, or 
loſt them by the Way, b ſome unknown Accident, after which '"twas very hard to recover them, becauſe Traffick was not 

et ſettled. Nevertheleſs, ſome have endeavoured to ſupply this Defe&, by making uſe of other Materials for the ſame 
Lad. Thus ſeveral People of America uſe, inſtead of Iron, Gy er-ſhells, the Bones and Teeth of ſome Creatures, Canes, 


and ſuch like Things. See Dapper's Deſcription of America. This is alfo taken out of our Author's Treatiſe quoted in the 


foregoing Note. 


a De Cive, Ch. x. F. 1. b Comp, Polyb. Lib. iv. Ch. xlv. Where he relates the Miſeries of the Byxantines, occa- 
ſion'd by their endleſs War with the Thracians. 


Our Author ought not to have approved Mr. Hobbes's Words ſo generally, as Mr. Tiritus has obſerved (03. 460, 461.) 
25 I ſhall ſhew in this and the following Notes. And firſt, what Mr. Hobbes ſays is not abſolately true; for what hinders but in 
a State of Nature, many may join together in their own Defence? 1 own, that ſuch a Protection, tho' founded upon an uni- 
ted Force, is not comparable to what is found in a well regulated Society; but this may in ſome meaſure be ſufficient to 

ard us from the Inſults that we are liable to in a State of Nature, becauſe tis not likely that we ſhall be attacked by {6 great 
a Number of Enemies at one time; for it often happens in a Civil Society, that private Perſons are oppreſſed by the Forces 
of the whole Body, an Inconvenience not to be feared in a State of Nature, | Oo 

On the contrary, In the State of Nature we ſeem to enjoy, for the moſt part, the Fruits of our Labour with greater 
Security; for poor Subjects are very often flea'd by evil Princes. 

This he ought alſo to have proved, for why ſhould our Paſſions have greater Command of us then? If the Fear of 
Laws keeps the People to their Duty, it will make a like Impreſſion upon the great ones, and Perſons of Quality, but the 
eaſily find out Ways to evade the Laws; for thoſe in whom the Paſſions reign with the greateſt Fury, and in a manner mo 
prejudicial to Society, are beyond Contradi&ion theſe Perſons in Authority, of which we can't find any Examples in a State 
of Nature, nor can there be any in a Condition of doing ſo much Miſchief, 

% Wars are not a neceſſary Conſequence of a State of Nature, and our Author proves it a little lower, 5. 5. againſt Mr, 
Hobbes, There would be doubtleſs ſome Wars, but neither ſo furious, nor ſo cruel, nor with ſuch great Armies, as to lay 
waſte large Provinces and great Kingdoms, 

to There want not as many Means to appeaſe and leſſen Fear. See what is ſaid Lib. vii, Ch. i. $7. And in Civil Go- 
vernments is there not often more Reaſon for terrible Apprehenſions from Princes and their Miniſters ? 

z* Labour and good Husbandry would eaſily furviſh us with all Things neceſlary for Life, None but Sluggards and Pro- 
digals would fall into Poverty, and this often happens as well in civil Societies, 


12 This ts founded upon the falſe Hypotheſis of Mr. Hobbes, that A State of Nature is a State of War, But that civil Soci- | 


eties are not free from theſe Inconveniences, the Empire of Muſcovy ſhews, as alſo do ſeveral People of Aſia, Africa, and 
America, which are neither leſs miſerable nor barbarous for having a King. = She 

12 Whence come thoſe Monſters of Ambition, Covetouſneſs, Pleaſure, Cruelty, and Inhumanity, which ordinarily 
reign in the Courts of Princes, and whoſe contagious Examples ſpread almoſt always to theit Inferiors ? | 

+ The horrible Perſecutions which the Subjects ſometimes ſuffer, and the bloody Wars which often harraſs the moſt flou- 
riſhing States and Empires, prove, that Peace and Tranquillity do not more ordinarily flouriſh in ciyil Societies, than in the 
State of Nature. 

15 How comes it to paſs that we ſee ſo many Families reduced to Beggary, and ſo many Subjects ruin'd by Extortion? 

16 Under theſe fine Names are often hidden Vanity, Sottiſhneſs, Folly, Pedantry, irregular Paſſions, and ſubtle Cheats, 
There is no good Thing that can be ſecured to us by mus but it may have Place in a State of Nature. Further, this Beau- 
ty, Politeneſs, and Pleaſures of Life, of which Men boaſt ſo, are found only in great Cities; the ruſtick Behaviour is ill 


kept up every where in the Country, in the moſt civilized Kingdoms, Let us then, by way of Concluſion, make an exact 


parallel between the States of Nature and Civil. Experience teaches us, that contrary to the natural Appointment of the 
Creator, and thro' Man's Corruption, both States are often troubleſome and unhappy ; but Civil Government being a proper 
Means to reſtrain the Malice of Men, the Civil State, without Contradiction, may 5 more ſociable and happy than the State 
of Nature; but then we muſt ſuppoſe the civil Society to be well governed, otherwiſe, if a King abuſe his Power, or de- 
yolves the Management of Civil Affairs to Miniſters both ignorant and vicious, as it often happens, a Civil State is more 
unhappy than the State of Nature; which appears by the Wars, Calamities, and Vices which ſpring up from ſuch Abuſes, 
and trom which the State of Nature is free, See what Mr, Locke ſays in his ſecond Treatiſe of Civil Goyernment, Chap. i. 
$. 10, and Chap. xviii. S. 17. near the End, 
17 Tis a Proverb of the Jewiſh Doctors. See Grotius. Lib, i. Chap. iv. f. 4. nnm. 2, 
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ſubject to an Sovereignty or Command. For 
from the former Reflexion it follows, that Men 
plac'd after this manner in a natural State, may uſe 
and enjoy the common Goods and Bleſſing, and 
may act and purſue whatever makes for their own 
Preſervation, while they do not hence injure the 
Right of the reſt, From the latter Suppoſition 
i is clear, that they may uſe not only their own 
Strength, but their own Judgment and Will (pro- 
vided they are form'd and guided according to the 
- Law of Nature) for procuring their own Defence 
and Safety. And in this Reſpect likewiſe, the 
State we are treating of has obtain'd the Name of 
natural Liberty; in as much as, antecedently to all 
human Pact and Deed, every Man is conceiv'd to 
be perfectly in his own Power and Diſpoſal, and 
not to be controll'd by the Pleaſure or Authority 
of any other. On which account too, every Man 
may be thus acknowledg d equal to every Man, 
ſince all Subjection and all Command are equally 
baniſh'd on both Sides. According to this Tem- 
perament, we ought to correct and explain thoſe 
Aſſertions laid down by Mr. Hobbes, in the Be- 
ginning of his Book De Cive, That the firſt Founda- 
tion of natural Right, is the Liberty which each Man 
bath, to preſerve, as far as he is able, bis own Life 
and Limbs, and to apply,all his Endeavours towards 
the guarding his Body from Death, and from Pains. 
From which it follows, That fince tis in vain ro 
have a Right to the Ena, if one has not likewiſe a 
Right to the Means, therefore every Man has a Right 
of ufing all Means, and of doing all Actions, without 
which he caunot defend and _— bim{elf.. But now 
ſince in a natural State no Man is ſubject to ano- 
ther as to a Superior, to whoſe Pleaſure his own 
Will and Judgment ſhould be ſubmitted, hence 
every Man is by natural Right a Judge, whether the 
Means which be uſes, and the Actions which he per- 
forms, are neceſſary to the Preſervation of his own 
Life and Limbs, or not: For altho' in this Caſe 
one Man ſhould pretend to give Advice to 
another, yet the other not having ſubjected his 
Will and Judgment to his Controul, may ftill 
judge of this Advice, whether it be proper and 
expedient to be follow d, or not. And therefore 
he may, perhaps, do according as he was advis'd, 
hut then it will not be for the ſake of the Coun- 
ſellor, but becauſe he himſelf approves of the Pro- 
ſal; and conſequently he will at laſt act by the 
etermination of his own Judgment. From all 
which he concludes, That Nature has given to 
every one a Right to all Things; that is, in a meer 
natural State, or before Men had bound themſelves 
to ane another by any Covenants, it was lawful for 
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ever) one, 10 do. all Things whatſoever and againg 
whomſoever he plea d; and to poſſeſs, uſe, and en. 
Joy all that he would or could. I hence it may ; 
under tod, that in a State of Nature, Profit an C. 
AHlity is the Meaſure of Right. | Which Notions. 
however paradoxical they appear at firſt View — 
no Man can fairly draw from them a Licence of 
doing any Thing to any Perſon, who conſiders 
that Hobbes, even in this State of Nature, ſuppo. 
ſes a Man ſubject to the Laws of Nature, = 
the Government of i ſound Reaſon. But ſince 
ſuch an unbounded and injurious Licence could ne- 
ver, by any Man in his Wits, be thought a like 
Means for the laſting Preſervation of himſelf 4 
muſt preſume that it was never granted or intended 
by Nature. And ſuppoſe ſome Man ſhould be 6 
extravagant as to endeavour the putting it in Prac- 
tice, it's plain his Experiment would turn in A 
high Manner to his own Prejudice and Miſchief 


So that the only fair Senſe of Hobbes's Principle is - 


this; the Things which make for the Preſervation 
of Men, Nature has laid in common; before th 
have divided them amongſt themſelves by Co- 
venant: And he that has no Superior, may b 
the Direction of his own belt and ſoundeit 
Reaſon, do any Thing that is truly conducible 
to his laſting Safety. But if that Philoſopher real. 
ly intended his Words with the ſame Harſhnek, 
and the ſame groſs Appearance which their Coun- 
tenance bears, and to reject our kind and favour. 
ble Interpretation, the Fault is his own, and let 
him ſhift how he can to eſcape the perpetual Cen- 
ſure and Reprehenſion of wiſe Men. This is evi- 
dent, that the Author of the Theolagico- Political 
Treatiſe, who goes commonly by the Name of 
Spinoza, has delcrib'd that Right of all Men to all 


Things which attend a natural State, in moſt hor- 


rid and barbarous Terms; and therefore it may not 
be improper to take the Trouble of diſcuſſing his 
Notions on the Point. By the Right and Inſtitution 
of Nature, he underſtands nothing elſe, but the 
Rules of the Nature of every individual Thing, ac- 
cording to which we conceive every one of them to be 
naturally determin'd lo a certain Manner of Exiſtence 
and of Operation. For Example, Fiſhes are natu- 
rally determin'd to-ſwim, and the bigger of them to eat 
the leſſer; and therefore Fiſhes, by the higheſt natu- 
ral Right, poſſeſs the Mater; and by the ſame Right, 
the larger Kinds of them prey on the ſmaller.. Here it 
is obſervable, that by the Term of Right he does 
not expreſs any Law directive of an Action, but 
only the Power of acting * and what may be done 
without Injury, and that therefore tis by no Means 
a fair Concluſion, that one ought neceſſarily todo 


. 1 l. F Mr. Hobbes, as he himſelf ſays in a Note upon 5. 1. of the ſecond Chapter, underſtands by right Reaſan, not as 


moſt do, the infallible Faculty, but the Power of Reaſoning, i. e. the proper and true Arguings which every one ma 

on his own Actions, ſo far aalbey condute to the NN 8 o& other Men.. lf — ask him whey is 5 * 
Reaſoning, he'll anſwer, It is founded upon the Principles laid down in the foregoing Chapter, $. 2, 3, 4, 5,6, and 7, upon 
the State of War, wherein he ſuppoſes all Men to be naturally one againſt another; a falſe Suppoſition, which our Author 
will confute a little lower, $. 3, ec. So that we ſee, that according to Mr. Hobbes, all is nei. to every Man's Judgment, 
either well or ill founded. This appears clearly from what he i” 2h maintains, That in whatever Manner a Man deals with a 
Perſon, with whom he makes a Bargain, or Contract, he does hos no injury. See above Lib. i. Chap, vii. $. 13, If a Man ſins 
againſt G o b, or the Laws of Nature, tis, according to him, becauſe we pretend ſomething is neceſſary for our Preſerva- 
tion, which we know in Conſcience not to be ſo, Note on Chap. i. . 10. See alſo that on Chap, iii. S. 25. 

The Words of the Original, in all the Editions of Germany and Holland (for in that which the Author publiſhed at Lan- 
den in Sweden in 1672, there is nothing of this Confutation of Spinoza) not excepting that which Mr, Hertius put out in 1706, 
the Words are placed as we find them in this Engliſb Edition, but they make a ſtrange Hotch-potch; for if we examine into 
the Sequel of the Diſcourſe, and the Deſign of the Author, we may eaſily diſcern them miſplaced; for theſe laſt Words, 


And what may bt done without Injury, ought not to refer to the pure Faculty of acting, which may do a great deal of Injury, 
but to the Laws, which forbid doing an Injury to any Man, and therefore I have placed it in its right Order in my Tranſlation. 
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CAL. II. 
ql thoſe things, which one has * 4 Right of do. 
ing. Farther, as it is an 1mproper Acceptation of 
the Term of natural Law, to make it denote that 
according to which every thing acts by a certain 
and determinate Manner, ſo is it likewiſe impro- 
per to apply the Name of Right to that Power and 
manner of acting which appears in irrational Be- 
ings: For he alone can be truly ſaid to have a 
Right of acting, who acts on previous Reaſon and 
Deliberation. He proceeds to tell us, That Nature 
abſolutely confider'd has the higheſe Right of doing 
whatever it can; that the Right of Nature extends 
itſelf as far as the Power of Nature : For the Power 
of Nature is the very Power of God, who hath the 
highef# Right to all things. Here, if by Nature abſo- 
jutely conſider d, he means Gop in Conjunction 
with all created Things, we grant his Aſſertion, 
and willingly acknowledge in Go the higheſt 
Right to all Things, yet ſuch a Right as is ſuited 
to the Perfections of his Eſſence. But if by Nature 
he underſtand the Univerſity of created Beings, as 
contradiſtinguiſh'd to the Creator, then we may 
deny the Power of Nature to be the Power of 
Gop himſelf, or that theſe two Powers have the 
fame Latitude and Extent. The Power of Nature 
is indeed produc'd by Go p, but not in ſuch a 
manner as to exhauſt all the Power of the Divinity, 
but to contain itſelf within the Bounds preſcrib'd 
by its Author. His next Inference runs thus, Since 
the univerſal Power of all Nature is nothing elſe but 
the Power of all the Individuals taken together, it 
follows that each Individual has the higheſt Right to 
all things that it can compaſs, or that the Right of 
each Individual extends itſelf as far as the determi- 
nate Power of the ſame Individual. But *tis be- 
yond me to. apprehend the Concluſiveneſs of this 
Argument, The Power of all Nature is the Power 
of all the Individuals together, therefore each Indivi- 
tual has the higheſt Right to all Things. For is it not 
rather true, that each Individual has a certain and 
definite Share or Portion of Right; and that there- 
fore no particular Individual can fairly arrogate to 
itſelf that Right which is proper to all; as they 
make up one univerſal Nature? He adds, And be- 
cauſe it is a ſupreme Law of Nature, that every 
thing endeavour as far as it is able to continue in its 
own State, and this not with any regard or reſpect to 
other things, but only to itſelf, hence it follows, that 
each Individual has the higheſt Right to this Advan- 
tage; that is, to exiſt and to operate as it is naturally 
determin'd. Here, beſides that Law of Nature 1s 


us'd in an improper Senſe, it is apparently falſe as 


to Men ar leaſt, that their Nature is ſo determin'd, 
as to make them endeavour their own Preſervation 
and Continuance 5 with reſpect to themſelves on- 
ly, without any Care or Conſideration for others, 
Properly ſpeaking, thoſe things are ſaid to be Na- 


turally determin'd which are tied to an uniform 
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Method of acting; and are ſo conttadiſtinguiſh'd 
to free Agents: And therefore Men, as to thoſe 
Actions which are left to their own Guidance and 
Direction, are determin'd to certain Ways and 
Courſes not by Nature, but by ſome Law ; and 
conſequently they are not preſently inveſted with 
aRight of doingall things within the reachof their 
natural Powers and Abilities: But the Vanity of 
fuch Reaſonings will more fully appear; if diveſt- 
ing them of their dark Turnings and Intricacies 
we thus _ propoſe them; Go v has the high- 
eſt Right to all _y z the Power of Nature is the 
Power of Gop, therefore Nature has a Right 
to all things: But the Power of Nature is the 
Power of all the Individuals together ; therefore 
each Individual has a Right to alf things. Let any 
Man judge whether the Connexion in this Argu- 
ment be juſt, or not. Spinoſa very falſly declares; That 
in this Point no Difference ought to be made between 
Men, and the other Individuals of Nature; or be- 
zween Men who underſtand and exerciſe Reaſon, and 
thoſe who do not; nor between Men in their Wits, 
and Fools and Madmen. For, as to the firſt Part of 
this Aſſertion, the Queſtion of Right ought not to 
proceed but about the Right of Men. And as to 
the latter Part, altho' ſome Men may have a quick- 
er and ſome a flower Uſe of Reaſon, yet who- 
ever has any Uſe at all of that Faculty may at leaſt 
underſtand thus much $5, in Order to his own 
Preſervation he has no Need of an unlimited Right 
to all Things, and that therefore ſuch a Right 
doth by no Means belong to him. As for thoſe 
who have no Manner of Uſe of Reaſon, twould 
be frivolous to diſpute about their Right; nor from 
the unhappy Circumſtances of diſeas'd Perſons 

can we pronounce any thing about the natural 
Condition of Mankind : Nor 1s it impoſlible for 
any one of theſe poor Creatures to be preſerv'd 
otherwiſe than by a Right to all things. The Rea- 
ſon which he ſubjoins is equally vain and fruitleſs, 
For whatſoever any thing atts by the Laws of its 
Nature, it acts with the higbeſt Right; inaſmuch 
as it atts as it is by Nature determin'd, and cannot 
do otherwiſe. Becauſe we deny Man when he acts 
by the Law of Nature, to affect a Right to all things, 
or to be determin'd by Nature to the Exerciſe of 
any ſuch Right. Spinoſa's Concluſion therefore is 
falſe, Among ft Men, as they are conſider dito live only 
under the Command of Reaſon; he who is not come to a 
Knowledge of Reaſon, or who has not yet acquir d a 
Habit of Virtue, doth as well by the higheſt Right live 
according to the Laws of his Appetite, as he who directs 
his Life by the Laws of Reaſon. That is, as a wiſe Man 
has the higheſt Right to all things which Reaſon ſuggeſts, 
or according to the rational Laws of living; ſo an ig- 
norant and ſenſeleſs Perſon has the higheſt Right to 
all things which his Appetite aſfects, or according to the 
Laws of living by Appetite. But now the natural 


3 In Reality, the meer 3 Power of doing a Thing, does not po that we are indiſpenſibly obliged to do 
] 


it, nor that we can lawfu 
Power are one and the ſame Thing, 


y do it, if we will z at leaft, it ſuppoſes what is in Queſtion, that a phyſical and moral 


Wie may ſee plainly enough that Spinoſa does not acknowledge a Go p, or ſuch an intelligent Being as is altoge- 
ther perfect. What he calls God is nothing but the World, which he ſuppoſes eternal, and not created. 
See $.v. below, and the following Chapter, where Society is treated of; ; 

6 This is ſo true, that Mr. Hobbes, whoſe Notions, at the Bottom, are not much diſtant from Spinoſa's, makes a 
Neceſſity to come to ſome Agreements, which according to him are the Foundation of Juſtice, upon which it could 
not be poſſible to preſerve onrſelves, by making uſe of that boundleſs Right about every thing, and againſt all Men. 
See his Book de Cive, Ch. i. $,11. 13. and Ch. ii. $. 3. Spinoſa himſelf; as our Author obſeryes at the End of this 


Paragraph, aſſerts, That it is more advantagions to * the Maxims of Reaſon; than the Deſires of Nature only. 
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State or the Command and Dominion of Nature, 
x 27 Reaſon in Men, nor are other Laws pre- 


ſi 

ſerib d to the Sagacious, and others to the Simple. 
Thoſe who are govern d purely by Appetite, are 
Subjects . of Right or Law. But when 
the Appetite in Men proceeds contrary to their 
Reaſon, they are ſo far from living by any Right, 
or hy any Laws, that they are continually guilty 
of tranſgreſſing the Laws. The Corollaries which 
he deduces are no truer than the foregoing Propo- 
ſitions. The natural Right of each Man is not deter- 
min d by ſound Reaſon, but by Defire and by Power. 
Far all Men are not naturally determin'd to operate ac- 
cording to the Rules and the Laws of Reaſon; but on 
the contrary, all are born ignorant of all Things, and 
before they can attain to know the true and rational 
Way of Living, and acquire the Habit of Virtue, a 
great Part of their Age (altho' they have been well 
educated) paſſes away; and yet notwithſtanding all 
this, they are in the mean time bound to live, and to 
preſerve themſelves to the beſt of their Power; and 
this Obligation is fulfilled by obeying the ſole Motion 
of their Appetite, ſince Nature has yet given them no 
other Guide, denying them the aftual Power of living by 
ſeund Reaſon ; and therefore they are no more oblig d 
to live by the Laws of true | Senſe and Judgment, 
than a Cat is oblig'd to live by ſuch Laws as are pro- 
per only to the Nature of a Lion, For to make a 
Man oblig'd to live according to Reaſon, it is not 
neceſſary that he ſhould be naturally determin'd to 
act according to the Laws of Reaſon, that is, that 
he ſhould not be able to act otherwiſe ; but it is 
ſufficiear, that he has ſo much natural Power, as 
may enable him to abſtain from bringing Injuries 
Troubles on other Men; than which nothing 

in the World can be more eaſy. Neither is the 
Manner and Method of preſerving himſelf fo very 
difficult and laborious, as to make him ſtand in 
need of a Right to all Things. And then from 
him who through Defect of Age is yet in abſolute 
Ignorance, none can require a more accurate Di- 
rection of his Proceedings, than is conſiſtent with 
his low Capacity, and his ſmall and feeble Efforts 
of Reaſon. But that what is done in this State of 
Simplicity may not prove very hurtful or trouble- 
ſome to others, Nature has carefully provided; by 
giving it ſo little Strength of its own, and by com- 
mending the Care and Guidance of it to thoſe of 
maturer Years. The following Inference is as falſe 
as the former. ¶ hat ſoe ver therefore any one, conſi- 
der'd only under the Command and Guidance of Na- 
tare, ſhall judge convenient for himſelf, either by the 
Direction of Reaſon, or by the Impulſe of his Paſſions, 
this by the higheſt natural Right he may deſire, and may 
ſeize upon by whatever means he can, whether by Force, 


or by Fraud, or by Entreaty, or the eaſieſt way he can 


think f; and conſequently he may reckon every one 
his Enemy, who would hinder him from ſatisfying 
his Inclinations. As alſo this, Fhence it follows, 
that the Right and the Inflitution of Nature, under 
which all are Born, and the moſt part Live, is averſe 
0 nothing, beſides that which none can defire, and 
which none can hinder ; not to Contentions, not to 
Hatred, not to Anger, not to Deceit, nor abſolutely 
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to any thing which it's poſſible the Appetit 5 
purſue. This Aſſertion, if ple to Men. is Ru 
nifeſtly falſe and abſurd. But if it includes all liv. 
ing Creatures, and be meant in this. Senſe, that 
there is no Way or Manner of Self-preſeryation. 
which ſome animate Being doth. not follow and 
make Uſe of, out of natural Inſtinct, then it is 
nothing to the Purpoſe ; ſince the only Queſtion 
is, whether Men have ſuch a Right to all Things 
as they may uſe againſt all other Men. But that 
Spingſa intended the latter Senſe, is evident from 
what follows, And no wonder, for Nature is not re- 
train d to the Laws of human. Reaſon, which cog. 
cern only the true Profit and Preſervation of Mey ; 
but comprehends an Infinity of other Things, which 
fall under the univerſal Order of all Nature, of which 
Man is but a little Part. He afterwards confeſſes, 
that it is more convenient for Men to live accorg. 
ing to the Laws and infallible Dictates of Reaſon, 
which point out their true Intereſt and Advantage. 
Bur then what occaſion was there for the feigning 
of ſuch a Right, as Man, if he intended to be ſafe, 
muſt neceſſarily relinquiſh ; while other Animals, 
which exerciſe a kind of Righr to all things, lie 
under no neceſſity of quitting it for their own Pre- 
ſervation ? Neither indeed, could ſuch an abſurd 
Abdication be neceſſary for Man, upon ſuppoſal, 
__ ature had inveſted him with the ſame 
Right. 4 

V. We are ready to acknowledge it for a moſt 
certain Truth, that all Mankind did never exiſt 
together in a mere natural State: Inaſmuch as 
upon the divine Authority of the Scriptures, we 
believe all human Race to have proceeded from 
one original Pair. Now it's plain that Eve was 
ſubject to Adam, Gen. iii. 16. and thoſe who were 
born of theſe primitive Parents, and ſo on, did 
immediately fall under paternal Authority, and 
under Family Government. But ſuch a State 
might have befallen Mankind, if, as ſome of the 
Heathens believ'd, they had, in the beginning of 
their Being, leapt out of the Earth like Frogs, or 
had come up from Seed, like Cadmus's human 
Crop, Ovid. Metamorph. Lib. iii. ver. 122, 123. 
Which Fable is, methinks, a very exact Repre- 
ſentation of that State of Nature, and of that 
War of all Men againſt all, which Mr. Hobbes 
would introduce; where | 


— furit omnis turba, ſug; 
Marte cadunt ſubiti per mutua vulnera fraires. 


Rage hurries all; and in fo blind a Fray, 
The ſudden Brothers fall a mutual Prey. 


A State of Nature then did neyer naturally 
exiſt, unleſs qualified, and, as it were, in Part; 
namely, while ſome Party of Men join'd with 
ſome more in a civil Body, or in ſome Confede- 
racy like that; but ſtill retain'd a natural Liberty 
againſt all others. (Tho' it muſt be own'd that 


the more and the ſmaller thoſe Societies were, 


into which Men at firſt divided, the nearer Ap- 
proach was made to a meer natural State. * Thus 


5. rv. 2 The three Sentences following, in my Opinion, are unfitly placed, and may better be ranged thus, Thus 


in the primitive Age Liberty, And when of Ol 
Let the Reader judge. | 


Mankind — among Men, Therefore not the firſt Mortals, ec. 
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of Old, when Mankind were parted into diſtinct 
Families, and now fince they are fallen? into ſe- 
parate Communities, thoſe might have been then, 
and may now be ſaid to live mutually in a State of 
Nature, neither of whom obey the others, and 
who do not acknowledge any common Maſter 
among Men. Thus in the primitive Age, when 
Brethren left their Father's Houſe, and ſer up par- 
ticular Families for themſelves independent from 
any other, then they began to live in a natural 
State or Liberty. Therefore not the firſt Mor- 
tals, but their Offspring, did actually exiſt in ſuch 
a State. Now a State of Nature thus temper'd and 
qualified, is attended with none of thoſe Inconye- 
niences which follow a meer natural Liberty, eſpe- 
cially if we apply it to publick Communities: 
And beſides, it paſſes for the higheſt Pitch of Ho- 
nour 2 Mortals, by Virtue of the united 
Strength of the whole publick Body, to acknow- 
ledge no earthly Superior. So that Common- 
wealths, and the Governors of them, may fairly de- 
clare themſelves to be in a State of natural Liberty, 
while they are furniſh'd with ſufficient Strength 
to ſecure the Exerciſe of that grand Privilege. 
Whereas, when Men live ſingly in a meer natural 
State, it is no manner of Pleaſure or Advantage 
to them to own no Superior; inaſmuch as upon 
account of their own {mall Force and Ability, their 
Safety muſt needs be in perpetual Doubt and 
Danger. 

There are ſome indeed who maintain with great 
Eagerneſs, that ſuch a natural State either doth 
not at all exiſt, or is not rightly call'd natural; 
and they form their Argument in the following 
Manner. Nature inclines Men to an orderly So- 
ciety or Fellowſhip ; now there being no ſuch thing 
as Order without Government, it follows that there 
can be no Society without Government, and that 
therefore Government or Command ought rather 
to be itiPd Natural than Liberty. To ſtrengthen 
this Aﬀertion, they alledge the Authority of Cicero, 
4 Nothing (ſays he, De Leg. Lib. iii. Ch. 1.) is /o 
agreeable to the Right and to the Condition of Nature, 
as Government : Without which no Houſe, no State, 
no Nation, not human Race in General, not the uni- 
ver ſal Nature of Things, not the World it ſelf could 
fand. For the World obeys GO D, and the Seas and 
the Earth obey the ſuperior Frame of the World, and 
the Life of Man is led in Conformity to the Hig 
and the Sovereign Law. Hence they bring a gene- 
ral Accuſation againſt Mr. Hobbes, for feigning ſuch 
a State under the Name of Natural, as is unworthy 
of human Nature, and more agreeable to that of 
Beaſts, who are ignorant of Reaſon and of Speech. 
For that all Men have a Liberty of doing, of de- 
firing, of poſſeſſing all Things, no Reaſon, no 
Nature truly and rightly judging can adviſe. Such 
Inclinations may indeed flow from depraved Na- 
ture, but cannot be the Dictates of right Reaſon, 
which by deſiring Society, doth at the fame time 
deſire an Order in Society, and by that means 
cuts off all ſuch licentious and irregular Motions. 
For what Order can be conceiv'd without tending 
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log 
to ſome firſt and principal Point? This firſt and 


principal Point, muſt be Government, or the So- 


vereign Power in Society, without Regard ta 
which, no Society can be defir'd by thinking and 
ſpeaking Beings. Nature itſelf inſtructs us, That 
overnment is eſſential to all Society, but that ſuch 
2 Liberty as excludes all Government, tends to un- 
natural Confuſion, Add. Becler. ad Grot. Proleg, 
What may be return'd in anſwer to all this Pro- 
cels of Argument, is clear from the preceeding 
Doctrine. A meer natural State is a Repreſenta- 
tion of Mens Condition abſtracting from all hu- 
man Inſtitution; but doth not ſuppoſe that Nature 
intended Man for ſuch a Way of Life 3. For by 
the ſame Allowance of Expreſſion, an entire Ig- 
norance of all things may be ſaid to be natural to 
Man, or to be born with him; without implying 
any ſuch thing as that it ſhould be repugnant ta 
Nature for Men to acquire very high Degrees of 
Knowledge. Beſides, we have been fo cautious 
as to attribute no ſuch natural Liberty to Man, as 
ſhall be exempt from the Obligation of natural 
Law, or of divine Commands. But ſuch a Li- 
berty as excludes all human Sovereignty and Su- 
periority cannot be ſaid to contradict Nature, any 
more than it can be faid to reach as far as Infinite 
it ſelf. Government indeed is Natural ; that is, it 
was the Deſign of Nature that Men ſhould conſti- 
tute Governments amongſt themſelves. Burt this 
doth not make it &er the leſs Natural, that he 
who himſelf bears the ſupreme Government and 
Command amongſt Men, ſhoyld himſelf be ex- 
empt from all other human Command, and in that 
Senſe ſhould enjoy a natural Liberty: Unleſs in 
the ſame Order, we can fanſy ſomewhat before the 
firft, ſomewhat ſuperior to the Supreme. Upon 
the ſame Account it is in general very agreeable 
to Nature, that he who hath no Lord or Maſter 
ſhould govern himſelf and his Actions by the Gui- 
dance of his private Reaſon. eb 


V. There is a Diſpute of much greater Conſe- 
quence, whether this natural State, in Regaid to 
other Men, bears the Semblance of War or of 
Peace: Or, which comes to the ſame Thing, 
whether they who live in a State of Nature, that 
is, who do neither obey one another nor own 2 
common Lord, ought to be reckon'd Enemies 
amongſt themſelves, or quiet and peaceful Friends ? 
And = our firſt and chief Buſineſs muſt be to 
examine the Opinion of Mr. Hobbes, who as he calls 
his meer natural State not a ſingle War, but a War 
of all Men againſt all, ſo he maintains, that when 
ſome Men have agreed to enter into Society, they 
immediately quit their hoſtile State in Regard'to 
one another, bur ſtill continue againſt all the reſt 
of the World. Thus in his Book de Cine, Ch. ix. 


S. 3. Every Man is an Enemy to every Man whom be 


neither ſerves nor obeys. (He ought to have added, 
and with whom be has no common Maſter.) And again, 
Ch. xiu. $.7.TheState of Commonwealths amongſt them- 
ſelves is Natural, that is, Hoſtile. And tho they ceaſe 
to fight, yet this Intermiſſion muſt not be call d a Peace, 


3 See Plato concerning this whole Matter, De Tegib. Lib, 3, a good way from the Beginning, P. 680, 68 1. Tom. ii, 
Ed. Steph. and Ariſtotle's Politicks, Lib, i, Ch̃. ii. p. 297, Edit. Pariſ. | hs 
* He means by it the Law, Theſe are his Words, Nihil porrd tam aptum eſt ad jus, conditionemque nature (quod 


cùm dico, legem à me dici, & nihil aliud intelligt volo) quam imperium » ſine quo nec domus ulla, nec tivitas, nec gens, nec 


hominum untverſum genus ſtare, nec rerum natura omnis, nec ipſe mundus poteſt. Nam & hie Deo paret, & huic obediung 


ia, terræque, & hominum vita juſſis ſupreme legis obtemperat. 
1 Ch. . g. 13, and 16, following, at the beginning, 
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but a Breathin time, during which each Enemy, But ſince, upon this Quſtion rightly ſtated, are 


hurting 


obſerving the Motions and the Countenance of the founded almoſt all the Pretenſions and all the: Di hurt 
| other, rates his Security, not by Covenants, but by bates which can fall out 3 the Goy ernors V f 
| the Strength and Defigns of his Adverſary. (He of one Commonwealth, and their Neighbours of his : 
| ſhould have added, and by his own Force .) He other Countries or Dominions; we imagine it wil the { 
adds, in his Leviathan, Ch. xiii. That War con- not be loſt Labour, if we proceed to a Cloſer ang com 
if fiſts not in Battle only, or the Att of Fighting, but a ſtricter Diſcuſſion of the Arguments alledg'd on dict, 
h in a Traft of Time wherein the Will to contend in either hand. ; 7 ſent 
i Battle is ſufficiently known And that therefore the VI. Thar the State of Nature then is a State of him | 
5 Notion of Time is to be conſider d in the Nature of War, Mr. Hobbes endeayours in this Manner to de- Tay 
| Mar as in the Nature of Weather. For as the foul monſtrate. The Reaſon why Man is ceminually in Fool, 
Feather lieth not in a Shower or two of Rain, but Fear of Man, and conſequently in a State of War wag 
h in an Inclination thereto for many Days together : with him, he draws from this Pritcciple, that 5 M 
N So the Nature of War conſiſts not in actual Fighting; Men have both the Power and the Will of hurting of M 
! but in the known Diſpoſition thereto, during all the one another. 'That they have the Power of hurt. 5 : 
i Time there is no Aſſurance to the contrary. Nor in- ing one another, he ſhews by obſerving that Mey wr 1 
\ deed was Mr. Hobbes the firſt Inventor of theſe of ripe and ſettled A ge, are commonly equal in wi 1 
1 Notions; for we meet with ſomewhat much of Strength. For tho' one may frequeiitly have the 55 
N the ſame Strain in Plato's Firſt Book of Laws; Advantage of another in bodily Foce, yer tis mo | 
where Clinias, a Cretan, is giving the Reaſons why poſſible that the Weakeſt may kill the Strongeſt, ings | 
the Law-giver of that Country introduc'd a great either by ſecret Machination, or by Confederacy hoof 
Number of Ordinances in Reference to military with others; in as much as the ſtouteſſt Mortal has W in 
Affairs, he concludes, * By which Conduct he ſeems his vital Parts no better enſur'd from extreme Lol 
to me to have accus d many Men of extreme Folly and Violence, than the moſt Puny and * Impotent I 7 
Enorance, in their not being ſenſible, that all C Ities Wretch *. Neither 1s it probable that a larger F. ri 
are in a perpetual Mar with all. And that which Degree of natural Cunning (in which, of two 1 65 ˖ 
wwe call Peace is no more than a bare Name, while Men one common exceeds the other) ſhould be 1 
in Reality Nature has ſet all Communities in an un- able to ſecure a Man's Safety, while he has no 125 10 
proclaim'd. War againſt one another. Guard and no Protector but himſelf. Farther, 2 
We may obſerve, by the Way, that ſome Au- ſince the greateſt Evil that Men can bring upon Hohef 
thors have given a very unaccurate Explication of one another is Death, and ſince this may as well ple 
this great Queſtion; while they tell us, that by a be brought on the Stout by the Weakly, as on the Fitness 
natural State is underſtood that Condition by which Weakly by the Stout, he ſays it follows that thoſe NT 
we are conceiv'd to live ſingly, or out of Society; who can bring on one another the greateſt Eyil, dag 
and that this is a State of War, that is, of Incli- muſt, in Effect, be of equal Power and Strength, Fs 2 
nation to poſſeſs what another hath, and to drive As to the Will of hurting others, thus, he lays, "Noir 10 
the Owner from it; ſo that their whole Meani is in ſome Men out of Neceſſity, and in ſome out 3 
amounts to this, that if Men liv'd without all So- of Luſt and Pleaſure. For while ſome are for 1 
ciety, they would be engag d in a perpetual Quar- living as they liſt, for arrogating to 2 : 2 | 
rel; or, if Men did not lead a Social Life, they undue Honours , and for petulant] etting on ales 
would continue in a State of endleſs Diſcord. But their quiet N eighbours, it's impoſſible but that 5 * 
now here's a great Impropriety committed, the thoſe N eighbours, how modeſt ſoever they may 1. Re 
oppoſing a State of Nature to a ſocial Life; for be, and how willing ſoever to allow others an 3 
thoſe who live in a State of Nature both may, equal Liberty with themſelves, muſt neceſſarily 
and ought, and frequently do, conſent to live defend themſelves againſt the Violence of their * 
Socially. Aſſailants ©: Beſides, he tells us, that the Will of i: BY 
* Juſt as Oppian deſcribes the State of Fiſhes, Halieut. Lib. ii. | i 5 : 
In mutual War they ſwim, and mutual Hate, And hence the ſcaly Tribes, with wakeful Eyes, p 
The Weak the Strong, the Smaller feed the Great : | Still watch, and live, and die upon Surprize, Juvenal, 
Deſtructive Rage boils in the reſtleſs Flood ; Unfixt, unwearied, all their Age they ſtray, : N 
Each frights and fears, purſues and is purſu'd. In Hopes, or Fears, to find, or prove a Prey. . 
o Seneca de Ira. Lib. i. Ch. iii. There is no one ſo low or contemptible, who may not hope to wreak his Revenge on the great- © 
- 3 hs - . 1 ET TE -4 Achilles . 2 
c It 92 ee ee a wow arrogat armis. | Scorning all Judges and all Law but Arms, af Bows = ; 
Or Like e Avon 3 4 erat ab hoſte, Who make no Difference between War and Peace, _ Tn 
Ipſe ſibi lex eft, & qua ſert cunque libido, But Friends and Foes _ Ne . (cine, 4 e - 
Precipitat wires : laus eſt contendere cunctis. They every Thing to wil pr eee wat, differ in © 
"0 | Er 2 
. | 
8 . | But fawn upon the Crowd, and court Employ, Wen W, 
Seditio, clamorq; juvat. 5 Love Noiſe, and Stirs, and Iumults. M. CREE CH. 3 3 2 
§. v. 7 Plato's Words are, Avetaev © por dbx vr T red, @, 8 perl ayort wv; ors i an ar Hake Bis 22 | wan 
856 go RET T&5 he.. 5 raab, os 2 een berg Ber: v3: 2 ; sue poovey Cvepnuc, T6 b Tere x hey r 
e 3 Words een e 8 qui pænam vel ſummi hominis ſperare non poſſit, Ad nocen- Fg r 4 : 71 
dum potentes ſumus. We 1 add what Q. Curtius delivers in a Speech to the Scythians, _ quoque _— mimima- Cauſe of 3 
rum avium pabulum fuit. Nihil tam firmun eſt, cui periculam non ſit etiam ab invalido, Lib. vii. Ch. vii. Num. 15. lade then} 
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tuirting ariſes frequently from the Contention of 
N 0 Nan thinks himſelf wiſer than 
his Fellows, and yet at the ſame time cannot bear 
the ſame Arrogance in others. Hence, he ſays, it 
comes to paſs that it is not only odious to contra- 
dit, but like wiſe not to conſent: For not to con- 
ſent to another in a Thing, is tacitly to accuſe 
him of Error in that Matter; and to diſſent in ve- 
ry. many Things, is as much as to count him a 
Fool, in not being able to apprehend ſuch an evi- 
gent Truth, as every one takes his own Opinion 
to be. Hence ſince all Pleaſure and Satisfaction 
of Mind conſiſts in this, that one be able to prefer 
one's ſelf to others, tis impoſhble but that now 
and then ſome Signs of Contempt towards others 
will break out; than which no Affront is more 
provoking to human Minds . The laſt and 
moſt frequent Cauſe of a mutual Deſire of hurt- 
ing, ariſes, according to Hobbes, from hence, that 
many deſire one and the ſame Thing at once, 
which frequently they neither can nor will en- 
joy in common, nor yet divide: From whence 
it follows, that it muſt be given to the ſtronger; 
and who is the ſtronger, can only be known by 
Fighting *. Upon all theſe Accounts he declares 


it to be impoſſible but that Men ſhould live in 


perpetual Fear and Suſpicion of one another. And 
that ſince not only natural Paſſion but Reaſon too, 
recommends to every Man his own Safety in the 
higheſt Manner, and indulges him in the Uſe of 
all Means for the attaining of that End, the 
Fitneſs of which, no Superior being yet admitted, 
is to be determin'd by each Man's particularJudg- 
ment; hence there mutt neceſſarily ariſe a Deſire 
rather of preventing others, than of yielding to 
their — — From whence there will at laſt re- 
ſult a State of infinite War, of all Men againſt 
al; the. Conſequence of which is, that it ſhall be 
lawful for any Man to do to any Man, either ſe- 
cretly or openly, whatever he ſhall think expedi- 
ent for his own Affairs: In doing which, altho” 
his Reaſon ſhould ſometimes fail him, yet he 
would: not. offer an Injury to any Body, fince 
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Juftice and Injuſtice have nothing to do but with 
Societies and eftabliſh'd Corporations: Tho' 4 
Man may indeed fin againſt Reaſon, by uſing un- 
fit Means for his'own Preſervation.” 0 
VII. Thefe Notions are in ſome Meaſure tole- 
rable, if propos'd only by way of Hypotheſis. And 
that Hobbes deſign'd them for nothing more, we 
may be apt to conclude from thoſe Words in the 
eighth Chapter of his Book De Cive; But to re- 
turn again to a natural State, and to conſider” Mien as 
if they were juſt nod riſen out of the Earth lite a 
Muſhrome, and of full Stature without any manner 
of Obligation to one” another. Yet in' the 13th 
Chapter of the ſame Book, and frequently in other 
Places, he calls the State of publick Bodies, not 
by way of Suppoſition, but ſeriouſly and abſolute- 
ly, natural, that is, as he explains it, hoffte. 
Which ſeeming Contrariety we may do him the 
Juſtice thus to reconcile; it ſhall be pure Hypo- 
theſis, that all Men did at any time live together 
in ſuch a State of Nature, as they would have 
done if they had rifen ſuddenly in a great Multi- 
rude from the Earth: But what he ſeriouſly main 
tains ſhall be only this, that ſuch a natural State 
doth really exiſt amongſt ſome Men; that is, a- 
mongſt ſuch as are neither ſubject one to the other, 
nor to a common Maſter, as is now the Caſe of 
all eſtabliſh'd Communities. And this indeed is 
his own Judgment, as he has moderated it in his 
Leviathan. Tho" (ſays he) there never had been any 
Time, wherein particular Men were in a Condition of 
War one againſt another; yet in all Times, Kings 
and Perſons of Sovereign Authority, becauſe of their 
Independency, are in continual Jealouſies, and in the 
State and Poſture of Gladiators, &c. FI een 
But the contrary Opinion ſeems more reafona- 
ble, as What is clearly favour'd by the Origin of 
Mankind, as related in the infallible Records of 
holy Scripture; which repreſent the natural State 
of Man, not hoſtile, but peaceful, and ſhew that 
Men in their true Condition are rather heart 
Friends than ſpightful Foes. From theſe ſacred 
Hiſtories we learn, that the firſt Man being by 


Cicero Off. i. Ch. xxvii. Contraque falli, errare, labi, decipi tam dedecet, quam delirare, & mente eſſe caytum. To be miſta- 
km; deceiv d, or put upon, is reckon'd no leſs Diſgrace, than to doat, or to be out of one's Wits, Hora. Ep, i. Lib, ii. | 


Vel quia nil rectum, niſi quod placuit ſibi, ducunt ; 
Vel quia 2 putant, parere minoribus, & que 
Imberbes didicere, ſenes perdenda fateri. 

Juyenal, Sat. xv. 


Or to their Juniors ſcorning to ſubmit ; 


Or making their own Taſte the Rule of Wit; 
That what they beardleſs learnt, All Beard they ſhould 2 
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In furious Anger they each other mock ; 
Each calls the other's God a ſenſeleſs Stock, 

His own divine, tho' from the ſelt-ſame Block. 

One Carver fram'd them ——=—= ͥ ́ð. Mr. TAT E. 


— Sui mus utrinque 
Inde furor vulgo, quod numina vitinorum 
Odit uterque locus, quia ſolos credit habendos 
Efſe Deos quos ipſe colit. 


b Cicero Off. 1. Nam quicquid ejuſmodi eſt, in quo non poſſint plures excellere, in eo fit plerumque tanta contentio, ut diff- 
tillimam ſit, ſanctam ſervare ſocietatem. Whatever is of that Nature, as not to admit more thaw one to excel in it at the 
ſame Time, uſually proveth the Subject of ſo much Strife and Contention, as exceedingly to endanger the ſacred Peace of So- 
ciety, Sit iſta in Gracorum levitate perverſitas, qui maledictis inſectantur eos à quibus de veritate diſſentiunt. Cicero de fin. 
bon, ex mal. Lib. ii. Chap. xxv. It is a Perverſeneſs not peculiar to the Grecian Levity, to reproach thoſe from whom they 
differ in Opinion, See alſo Charron of Wiſdom, Lib, i. Chap. vii. Edit, Bowrd, © Thus Socrates diſcourſeth, Xenophon. 
Apomnem,. Lib, i. o, e £x;&80w o av0ewros r N Oi COON yas * N, & iet, % cui rr s @QiAgTi, 15 
rr Oupbevrhs xe 2,80 GAL) TATE rens rœrt vag abr X& Az * uote voulGorres, ig TETWY Waxerai, 
*% Ixomrawmornrrt, dr,, FoAmixev 92 5 tous 88 Gen, Y S pe 0 TE ANT fo, picureys d 0 Of», 
Men have partly a natural Propenſion to Friendſhip. For they fland in need of each other's Aſſiſtance, and are 
comſorted with each other's Pity, and make the Return of mutual Thanks, upon receiving mutual Helps and 
Favours, And partly they are inclin'd to Enmity ; for taking a Fancy to the ſame Things, as good and pleaſant, 
they muſt needs fall into Quarrel and Oppoſition about them. Now Anger and. Contention are the proper Marks and Cha- 
ratters of Enemies. And then Envy, and Suſpicion, and Covetouſneſs never fail to produce the moſs violent Hatred, Seneca 
de Ira Lib, iii. Ch, xxxiv. The 2 the ſame Thing, which ought to be the Band of Love and Friendſhip, is often the 
Cauſe. of Hatred and Sedition, For theſe which they affect _ perhaps ſmall, and not to be poſſeſs'd by one, unleſs. he can 
take them forcibly from another, adminiſter Occaſion to fighting and reviling. Add. Charron de la Sageſle. Lib. i, Ch. xxxix. N. 8. 
Me +1747 | 
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divine Power produc'd out of the Earth, a Com- Beginni itud | 
divit uc d tlie Earth, a - nning of Things a Multitude o | 
Poſe N moo join'd to him different in Sex, mes 1 W being — — 
M 3 _ was therefore taken out of him, ther for their Production. Ariſtot. Rhetor 13 : 
and 84 Bo r in the deepeſt Love Ch. xi. Becauſe whatever is according to © N 
2 = — her, as being Bone of bis Bone, is Pleaſant and agreeable, and becauſe thoſe Thi 
_ 1/; bof 1 . This primitive and original which are allied in their Original have a — 4 
: _ op Almighty was pleas d tounite in the rl Reſemblance to each other, all Things that of 
=o _ oy Manner, and with the moſt ſacred thus related, and thus alike, are, commonly ſpeak wa 
ws. 2 nce from them all human Race order- as mutually delightful as Man to Man. Cicer 5 | 
iy _ we may conceive Mankind mutual- Fin. Lib. iii. Ch. xix. Nature hath given Men = : 
y e084 * not only by ſuch a vulgar Friendſhip verſal Recommendation to each other; on which * 
bo To | 0-4 . of Nature *, but every Man owes ſo much to his Neighbour bare] 7 
by * a = Affection as endears Perſons allied be /ake of being a Man like himſelf as ſhould "Cod 
os carneſs of Race and of Blood: Altho* the him from ſhewing any Unkindneſs or Strangeneſ5.14 wi 
e of this kind Paſſion may be almoſt worn off De Nat. Deor. Lib. 1. Ch. xxvii. Do you not 2 = 
— 3 yy wy 5 „ by Reaſon of their full Nature is of Charms and Engagements, as if ſh "ut 
great 3 . * the common Stock. Now 7ended to act the kind Procureſs to herſelf ? Do ou — 
peat you pretend — diveſt himſelf of this gine there is any Monſter of Land or Sea, which is 
— * - en emper of Hoſtilit) a- delighted with the Fellou- Monſter of its own 3 
— 2 2 e ought to be cenſur'd as a Re- Shape? And is it any Wonder then, that ſhe ſbould 
olter 1 e primitive and natural State of have infill'd this Principle into Man (the moſt 5 
* * or will it ſignify much here to ob- ble Member of her Family) 70 think nothing ſo = 
els that even from this Account of Matters it ziful as Man? Quinctil. Declam. v. There is a 4 
en that the natural State of Men is a State of liet, or univerſal, Kindred among ft Men G 
bk 3 2 as 2 as if Societies were therefore from Nature their common Mother. Add M 5 
| N - at t — of the World, to make tonin. Lib. ix. $. 9. Where he proſecutes at lar the 
b ve peaceably together, it muſt be true on Argument of the Likeneſs of Nature inclining M4, 
the contrary Side, that without Societies, Men 10 Unity and Love. Add. & D. Cumberland Del. N 
e * eaceably, and that hence a- Ch. ii. 5. 18. We mult interpret only of particy: 
ro 20 a eceſſity of making Societies be born Jar Love and Hatred that Saying of Beliſarix in 
* them. To which we replyſthat our preſent Procop. Hift. Vandal. Lib. ii. Ch. xv. By ar 
gere wt _ os che Hey e — = _ eee mutual Affection nor mutual . 
ere — ion. But their particular Actions, either by their A. 

but after ſi greeableneſs inviting our Company and Friendſhip, 

1 
ls h a ter ſome the Objects of our Love, others Hate 
o_ _ Ta + 5 "= = with Enmity, and VIII . As to Mr. Hobbes's Reaſons, "or = 
2 m tl by 8 4 the reſt of Mankind de- anſwer'd. In the firſt Place, thoſe cannot 3 
2 <<, : ary p 8 mich m_ eee — 2 _ one another, who are divided by Di- 

firſ her accoun nce of Place; for he who is abſ{ nnot h 
Friends than Foes. Nor were Societies therefore me, except b < B —— bes 7 = 
eſtabliſh'd amongſt Men from the Beginning, to my th 4 >: — — 1 ant 
. a natural — from taking Place, — be- ws Fl the Spot * n | bs 
cauſe ton ee could not otherwiſe have been 8 or at a Diſtance from one another, By 
propagat d * pgs d. But a State of Nature offer no mutual Hurt ſo long as they continue cha 
r 
Hence it's Nonſenſe to ſay that without the F elp if an 2 — 5 cad e * 

| er 5 H. any Perſon is more inclin'd to ca 

- a 1 Mankind at the Beginning he ought to underſtand, that the 3 roy 
- t -_ g would have liv'd like Enemies one ſhip may be there fairly applied, where there is 
another, unleſs we firſt ſuppoſe, that in the neither Will nor Power to injure . And then 


And ſuch is that ſpoken of in Lib, iti, B. De Fuſtir DF | 
Ars e Foes Jure. b This is contrary to Ariſtotle” ; . 
who makes it to conſiſt, not only in doing no Injury to others, but in the real and outward —— if x fad >. Fury x wi 


5. vir. © The Original has it, : illi pacatꝰ viverent, that they might not live in | 
: : unn . t they might not live in Peace, A 17 4 
be Ins in all the Editions, even that of Mr. Hertins * 70s. and ors 1 EE Eien, cho G 
_ 8 Ta E on —_ not = in perpetual Diſcord, as the Engliſh has alſo „ 
reſerved ſome plain F i s 5 
4 che Interpreters ary Grp P * ootſteps bo it among the Pagans, See Grot, de Ver, Rel. Chriſtiane Lib. i. $. 16, 
= N Greek of Ariſtotle is, Kal ia To xare Quow ib, Te - \ ads Za \ . 
2 Tc : 8 &s ini T6 reg, due, Galporres, arbperre, 3, lrres Hrs, + ales Th Se Word pong po "” reyes 
Rnd 5 5 etiam communis hominum inter homines naturalis ſit commendatio, ut oporteat hominem ab hom 1 b 14 = 
Foy ws non alienum videri. And again the ſame Author ſays, Non vides quam blanda Fans ee ob id ipſum 
Arg iis þ 3 r "—_ efſe terra mar 220 =" xa que non ſui generis bellus maxim? delectetur 85 = 2 
7 modo homini natura preſcripſit, ut nihil pulcrius, quam homi | 
22. TT 
ö . 6 sx an, 1 To . / 2 1 7 — / f \ 
Aves, 0 ” 5 | 15 5 n)! dee ? eee . CUVERTET 84, i TH Bamuccort . u bg 75 Ivo pers 
„ VIII. e Original imports, Word for Word, by the Will and Power not to h ir A 
| | ; *. "Bag # urt 7 
—_ 00 mo Men as are not in a Condition to do Injuries one to another, tho' they 2 <a pa ag 1 be- 
3 t this Sentence may be better tranſlated, A ſimple Want, if a Deſire to hurt, joined with an Im 510 hep 
THALLY, ma paſs for Friendſhip. | | 8 F 8 5 : poſſuility to do it 
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i; for that Equality of Strength which Hobbes aſ- 
ſerts, it is certainly more* 2 fit to reſtrain, than 
to provoke a Deſire of hurting. For no Man in 
his Wits is very fond of coming to an Encounter 
with his Equal, unleſs he is either driven upon it by 
Neceſſity, or by the Fairneſs of the Opportunity 

ut in Hopes of Succeſs. Otherwiſe, to engage in 
in unneceſſary Fight, where the Blows one gives 
will be return'd with no leſs Force, and where the 
Event is meerly dubious; is no better than Fool- 
hardineſs. For when two equal Combatants are 
ſo far engag'd as to put both their Lives in Dan- 

er, neither of them can poſſibly gain ſo much 
by the Victory, as he mult loſe who is kill'd in 
the Fight; nor is it ſo much to have taken away 
another's Life, as to have hazarded one's own. 
For the Danger to which I expoſe my Life, takes 
from me more Good, than can poſſibly accrue to 
me from my Enemy's Life being in the ſame Dan- 

er; nor is his Safety increas'd upon account ? of 
the Uncertainty of mine: But each Party is a Lo- 
ſer, and yet the Loſs of neither turns to the Ad- 
yantage of the other. 

Beſides, the Cauſes alledg'd by Mr. Hobbes, why 
Men muſt have a mutual Deſire of hurting, are 
only particular, and therefore cannot infer a Ne- 
ceſſity of an univerſal War of all Men againſt 
all, but only a War of ſome particular Men againſt 
ſome others. And then it doth not always hap- 

en, as he would ſuppoſe, that modeſt and civil 
Men ſhould have a more fierce and inſolent Ge- 
neration living near them; or if the Caſe be fo, 
yet it is not neceſſary that the latter ſhould be in 
a Humour of invading the former. Contention of 
Mit prevails only amongſt Men exalted above the 
ordinary Level; the greater and vulgar Part of 
Mankind have none, or but very ſlight Touches 
of that Diſeaſe. Nor has the All-wiſe Creator 
been ſo unkind, or ſo ſparing in his Proviſions for 
human Race, that two Perſons muſt always lay 
Claim to the ſame Thing. Farther, the general 
Wickedneſs of Men may have ſo much Effect as 
to hinder any one from raſhly thruſting, or offer- 
ing (as it were) his bare Breaſt to another, eſpe- 
cially if he has not a Knowledge of him * + . But, 
that this Suſpicion or Diffidence ſhould proceed 
{ far as to the ſeizing, or the oppreſſing another, 
unleſs he hath declar'd a particular Deſire and De- 
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ſign to hurt us, no Man of Senſe will admit 


Cicero (OF. i. 7.) rightly calls it, an Injury out of 
Fear, when he that is contriving to do another Man 
Miſchief, doth it by way of Prevention, ſuſpecting 
he ſhould otherwiſe ſuffer Hurt from the Quarter 
where he now offers it. Hobbes is the more inex- 
cuſable for maintaining that his natural State can- 
not be remov'd and broken up, but by letting in 
the Sovereignty of another, and by uniting in the 
ſame Commonwealth: For that thoſe Common- 


wealths, how diſtinct ſoever, which are allied by 


Friendſhip and by Leagues, ſhould ſtill continue 
in a State of mutual War, is a Contradiction evi- 
dent to the common Senſe of Mankind. Nor 
ſhould we (as he would have us) diſcard all Peace, 
as not deſerving that Name, which is not ſuffici- 
ently firm and certain, any more than we ſhould 
forbear ſaying, that ſuch a Mlan is in Grace and- 
Favour with another, becauſe the Wills of Men 
are ſubject to continual Alterations. 

IX. We muſt likewiſe take ſpecial Care to ob- 
ſerve, that we are not diſputing about the natural 
State of a meer Animal, govern'd by the ſole Im- 
pulſe and Inclination of the ſenſitive Soul; but 
of an Animal whoſe nobleſt and chiefeſt Part is 
Reaſon, the Sovereign and Controller of all other 
Faculties; and which, even in a natural State, 
has a common, a firm, and an uniform Meaſure to 
go by; namely, the Nature of Things; which, 
laſtly, is very free and ready in offering itſelſ, fo 
far as to inſtruct us in the general Precepts of 
Living, and the Dictates of natural Law. And 
thoſe who would rightly deſign and repreſent a 
State of Nature, ought by no Means to exclude the 
juſt Uſe of this Reaſon, but ſhould join it with 
the Operations of the other Faculties. Foraſ- 


much then as Man has not only the raſh Cry of 


his Luſts, but alſo the ſober Voice of Reaſon (not 


meaſuring itſelf purely by private Intereſt) to 


hearken to, if his wild Affections incite him to a 
War, ſuch as that extravagant one of all Men a- 
gainſt all, his Reaſon will be more powerful in diſ- 
ſuading him from it; and that chiefly by giving 
him theſe two Intimations, that a War undertaken 
without Provocation from the other Party, is both 
: unſeemly and unprofitable. For it is eaſy for 
any Man to gather thus much, that he did not 
exiſt of himſelf, but was produc'd by ſome Supe- 


See D. Cumberland De TL. N. Ch. ii. S. 29. Thus the Scyrhians argue in Q Curtius, Lib. vii. Ch. viii. The firmeſt 
Friendſhip is between Fquals, and thoſe ſeem properly to be Equals, who have not made Experience of each other's Strength. So 
Ceſar (De B. C. Lib. iii. Ch, x.) admoniſheth Pompey, that this was the only Time to treat of Peace, whilſt both ſeem'd Equals, and 


ach had good Confidence of his own Power, Florus makes the like Remark on another Occaſion. The Romans and the 


Parthians, ſays he, having try'd their Force againſt each other, and Craſſus on the Side of the former, and Pacorus of the 
latter, having given them Examples of their mutual Abilities, they renew'd their antient Friendſhip with equal Deference and 
Reſpect. In Thucydides, Lib. iii. S. 11. Edit. Oxf. Mutual Fear is aſſerted to be the ſureſt Guard of States, becauſe on ei- 
ther Side the doubting of their Safety would keep them from any open Attempt of Violence, though it were never ſo much in their 
Deſires, b Plautus Aſinar. A Man doth not ſhew himſelf a Man, but a Wolf, to another whoſe Temper and Deſigns 


he is not acquainted with, 


In the Latin of Q. Curtius the Scythians thus ſpeak to Alexander, Nam & firmiſſima eſt inter Pares amicitia, & videntur 
fares eſſe, qui non ſecerunt inter ſe periculum virium, Caeſar's Words are, Hoc unum eſſe tempus de pace agendi, dum ſibi 
wterque confideret, & pares ambo viderentur. The Words of the Embaſſadors of Mitylene in Thucydides, are theſe, To d= 
ure Gi, fore F150) 36 ux, 6 N xt M Tel [and not 26 as it is commonly read] wy mrwtzuy A 


irt Sei 


The Original in moſt of the Editions runs thus, QMoniam inde certa eſt mea, which imports a contrary Senſe than 
the Author ſeems to intend, but in the Edition of Frankfort the Reading is true, inde incerta, as it is in Dr. Cumber- 
land, from whence this Sentence is taken; and ſo I have tranſlated it, as alſo doth the Engliſh Tranſlator, 


* See Chapter v. F. 6. and Lib. iii. Ch, vi. $.9, and Lib. viii. Ch. v. Note 3. following. 


N 


Ciceros Words are, Atque ille quidem injurie, que nocendi cauſa de induſtria inferuntur, ſepe à metu proficiſcuntur, 
quum is, qui notere alteri cogitat, timet, ne ſi id ſecerit, ipſe aliquo afficiatur incommodo. 

§. Ix. 1 It is in the Original, inutile, but the Sequel makes it evident, that it ought to be underſtood, hurtful and 
prejudicial, and not barely, unſeemly and unprofitable, See Note 1, upon F. 7, of Chap, iii. Lib. i. 
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rior, who conſequently retains a Power and Au- 
thority over him. And when he finds himſelf 
ſpurr'd on as it were by a double Principle, of 
which one is wholly fix'd on Things preſent, the 
other can embrace in its Thought what is abſent 
or future; of which one drives him furioufly on 
Dangers, Doubts, and Diſorders, the other con- 
ducts him to nothing but what is comely and ſafe ; 
he will conclude without any Difficulty, that tis 
the Pleaſure of his Creator, he ſhould rather fol- 
low the latter Guide than the former. And when 
to this Conſideration is added, the exceeding 
great Benefit and Advantage of that quiet Condi- 
tion which Reaſon adviſes, a Man cannot but na- 
turally incline to Peace. Eſpecially, ſince if at 
any Time he ſhould happen to neglect his Reaſon, 
and follow his blind Paſſions, he would find by 
the ſad Event that he took the wrong Meaſures, 
and would be ready to wiſh thoſe Things to be un- 
done, which were done againſt the Orders and Di- 
rections of his nobleſt Faculty. From all which 
we conclude, that the natural State of Men, al- 
tho' they be conſider'd as not united in Common- 
wealths, is not War, but Peace. And this Peace 
chiefly depends on the following Laws and Condi- 
tions; that no Man hurt another, who doth not 
aſſault and provoke him; that every one allow o- 
thers to enjoy their own Goods and Poſſeſſions; 
that he faithfully perform whatever ſhall be cove- 


nanted for, and voluntarily promote the Intereſt. 


and Happineſs of others, in all Cafes where a ſtricter 
Obligation doth not interfere. For fince the na- 
tural State of Man includes the Ule of Reaſon, we 
muſt by no Means ſeparate from it thoſe Obliga- 
tions which Reaſon tells us we lie under. And 
becauſe every Man may diſcover it to be moſt for 
his Intereſt and Advantage, ſo to manage his Be- 
haviour, as to procure rather the Benevolence, than 
the Enmity of others; he may eaſily preſume from 
the Likeneſs of Nature, that other Men have the 
ſame Sentiments about the Point as himſelf. There- 
fore it is very foul Play, in deſcribing this imaginary 
State, to ſuppoſe that all Men, or however, the 
eateſt Part of them do act with Diſregard and 
fiance to Reaſon, which is by Nature conſti- 
tuted ſupreme Directreſs of human Proceedings; 
and ſuch a State cannot, without the higheſt Ab- 
ſurdity, be call'd natural, which owes its Produc- 
tion to the Neglect, or to the Abuſe of the natu- 
ral Principle in Man *. | 
X. It will be in vain for any one here toobject, 
the ſtrange Barbarity which reign'd among moſt 
of the antient Nations and People; who ſeem to 
have had ſcarce any other Pleaſure, or any other 
Buſineſs, but the Purſuits of Plunder and * Prey; 
and amongſt whom Robbery palſs'd for one of the 
particular Profeſſions and Ways of Living. For 
thus Ariſtotle in his Politicks, reckoning up the 
ſeveral Callings or Lives of the Herdſmen, the 
Husbandmen, the Fiſhermen and the Hunters, 
adds to the reſt the gi. noted, the Life of 
Thieves. And afterwards, War is in ſome ſort a 
natural Way of acquiring Poſſeſſion. For Hunting, or 
violently purſuing, is one of its chief Parts; and this 
may not only be uſed againſt Beaſts, but likewiſe a- 
gainſt ſuch Men as, tho" they were born to obey, do 
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Jet refuſe Subjeftion. We have numerous Teq; 
monies to this Purpoſe in antient Writers. Vid 
Homer. Odyfſ. iii. v. 73. and Odyp. ix. v. 242, 0n 
which Place Didymus tells us, that the Profilin 
of Robbers amongſt the Antients was not . 
but glorious. Diodor. Sic. Lib. iii. Ch. xlix. Tho Li. 
byans on no Account obſerve any manner of Right 4 
any manner of Faith towards Strangers. Ceſar re- 
ports of the Germans, that thoſe Rohberies do not 
fall under Cenſure or Reproach, which are Praftigg 
beyond the Bounds of each particular State : And the 
Excuſe they alledge for them is, That they ſerve fin 
the Exerciſe of Youth, and the Diſcouragement of 111. 
neſs. De B. G. Lib. vi. He tells us farther, Thaz +. 
ver) State reckon'd it the greateſt Honour and Glory in 
have as large Solitudes round them as poſſible, caus'dby 
their own Devaſtations : efteeming it a noble Teſting. 
ny of their Valour, that their Neighbours were for? 
zo quit the Country, and that none are ſo hardy a; 2 
live near them. Mela, Lib. iii. Ch. iii. gives the like 
Account of the Germans in general; bur Tacizy; 
ſpeaks in manner only of the /endredi, a particular 
People amongſt them. Of the Spaniards, Plutarch 
(in Mario) reports, that Robberies paſs'd among ſt 
them till that Time for gallant Adventures. And 752. 
cydides ſays as much of the antient Grecians, Lib. i 
To the ſame Purpoſe ſome produce the Roman 
Law (I. ult. D. De Colleg.) where thoſe Covenants 
aredeclar'd valid which paſs between Twy EN Ad- 
5p YoHeve, OT G3; Youtvwn, Perſons who unite on the 
account of Booty or Prey. Tho' Salmaſius, de Uſaris 
Lib. i. Ch. xii. corrects the antient Reading into 
eis xami\gazy, on the Account of a drinking Match. 
Polybius, Lib. iii. mentions it as a Clauſe ina League 
between the Romans and Carthaginians, that the 
former ſhould neither drive Booty to Maſtia and 
Farſeium, beyond the fair Promontory, nor exerciſe 
Merchandize : As if both theſe Practices had been 
then eſteem'd equally lawful. Juſtin, Lib. xliii. fays 
of the People of Phocis, that they ſupported them- 
ſelves by Piracy, which at that Time was Iook'd up- 
on as Glory. Sextus Empiric. Hypor. Lib. iii. Ch. 
xxiv. To rob and ſpoil is reckon'd by no Means diſ- 
graceful among ft many of the barbarous. Nations: Nay, 
the Cilicians are ſaid to have accounted theſe Adven- 
tures moſs highly creditable and renown'd, fo as to pay 


Honours to the Memory of ſuch as died in their Pro- 


ſecution. And Neltor, in the Poet, having kindly re- 
cerv'd Telemachus and his Company, asks them, 


What, are you Rovers of the Plundering Trade—? 


Now if Robbing had been then ſcandalous, it 
is not likely he would have entertain'd with fo 
much Civility Perſons whom he ſuſſ of ſuch a 
Courſe. Lib. ii. D. De Captio & Poſtlim. If 
there be a Nation, with which we have no Tye 
of Friendſhip, Hoſpitality, or League, we muſt 
not preſently eſteem them Enemies : Yet whatever 
of ours comes into their Poſſeſſion belongs to them; 
and even a free Man of our Country, if taken by them 
becomes their Slave. Comp. Lib. cxviii. de verb. 
ſignific. Dio Caſſius, Lib. liv. ſpeaking of the Rhæ- 
tians, Often plundering, ſays he, their Neighbours 
the Gauls, they had driven Booty from the Borders of 


Italy, and had infeſted the Romans and their Allies in 


This is moſt largely demonſtrated by Biſhop Cumberland, to whom the Reader is recommended for fuller Satisfacti 
S. Xx. Here our Author uſes Virgil's Words, as he makes Numanus, ſirnamed Romulus, N pal, OS 
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Convoctare juvat pradas, & vivere rapto. 


Semper que recentes 
Eneid. ix. v. 612, 613. 
1235 their 


CE. 


their P. 
g receiv” 
ner with 
Leagues 
ſerves ol 


ſerve a. 


they ende 
Bordere: 
they can 
9. 5. 'L 
ſons tha 
meaſure 
of thoſe 
themſel 
true ON 
In re 
to lay, 
the Did 
were ct 
rupred ] 
that thi 
ſenſible 
Nature 
and Spe 
into wh 
themſel 
nobleſt 
cuous I 
ſequenc 
cauſe t 
which 
another 
admit 
Matter: 
contrar) 
plunder 
we mig 
have m 
Loſs ol 
ſhewn 
had off 
The In 
Law o 
to imit 
which 
not Til, 


and yet 


laid vic 
Perſons 
aud all 
did, noi 


Peace 
State c 


2 But 
a ſingul. 
tor Reli. 
cauſed t 
forced, 
find that 
conſult 
for ſom! 
thus ent 
Author i 

„ 


F » ̃ P —ͤů¹ u6ũd g n, o- 


ww EGO 


ww wa 


DPD 3 5 © as Wi ld OÞ «© Www nw ach VV oo UW «- 


PC 


ir 


„ Paſlave through thoſe Parts: And it was then 
ch —_— to deal in this Man- 
ner with all thoſe whom they were united to by ſolemn 
Leagues and Agreements. Iſocrates (Panathen.) ob- 
ſerves of the Triballians, There are no Men who ob. 
»rve a ftrifter Concord among ft themſelves; but then 
;hey endeavour utterly to deſtroy all beſides ; not only their 
Borderers and Neighbours, but any People to whom 
they can force an Acceſs. Add. Grot. Lib. ii. Ch. xv. 
4. This antient Hoſtility, amongſt other Rea- 
ſons that are given for it, might proceed, in a great 
meaſure, from the groſs Superſtition and Idolatry 
of thoſe Nations, by which every People imagin'd 
themſelves to have peculiar Gods, and thoſe only 
true ones*. Vid. Juvenal. Sat. Iy. 

In return to this vulgar Argument, tis ſufficient 
to fay, that in thoſe blinder Ages of the World, 
the Dictates and Informations of ſound Reaſon 
were choak'd and ſtifled by the Prevalency of cor- 
rupred Manners. Vet it doth not follow from hence, 
that there was no Man, even in thoſe Nations, 
ſenſible enough to apprehend that the Laws of 
Nature were violated by this Courſe of Robberies 
and Spoils, or to diſallow that State to be natural, 
into which wild and ungovernable Men had thrown 
themſelves, in Neglect and in Contempt of the 
nobleſt Part of their Being. For that a promiſ- 
cuous Liberty of Rapine doth not flow as a Con- 
ſequence from a State of Nature, is evident, be- 
cauſe the like ill Effect is not ſeen in the State 
which different Commonwealths now bear to one 
another, which is really natural. Nor muſt we 
admit what Hobbes farther aſſerts, that ſuppoſing 
Matters flood thus, Robbery or Pillaging would be 
contrary to the Law of Nature. For thoſe who had 
plunder'd us in this Manner without Provocation, 
we might have treated with the like Violence, and 
have made Repriſals on their Poſſeſſions for the 
Loſs of our own : But then we could not have 
ſhewn ſuch rough Uſage to a third Perſon, who 
had offer'd no Injury or Moleſtation to us before. 
The Impudence of "hag Perſons, in breaking the 
Law of Nature, is no juſtifying Example for us 
to imitate. Nor is the Remark more tolerable 
which Hobbes ſubjoins, that his Kind of Life was 
nt without Glory to them who exercis'd it valiantly, 


and yet not cruelly. As it was the Cuſtom of ſome, who 


laid violent Hands on every thing elſe, to ſpare the 
Perſons Lives, and to paſs by the ploughing Oxen, 
and all the Inſtruments of Husbandry. W hich they 
did, not as if they were oblig'd to it by the Law of Na- 
ture, but purely conſulting their own Glory, left their 
Cruelty ſhould betray their Cowardice. A wondrous 
Glory indeed, to accompliſh only half a Villany, 
when to have carried it through, would not have 
turn'd to ſo much Advantage 

XI. When we affirm that the Exerciſe of a 
Peace towards all Men as ſuch, is the natural 
State of Man, we imply that it is inſtituted and 
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eſtabliſh'd by bare Nature, without the Interven- 
tion of any human Deed; and that therefore it de- 
pends ſolely on that Obligation of natural Law 
by which Men are bound as they are reaſonable 
Creatures; and doth not owe its firſt Introduction 
to the Agreement and Covenant of Men. Hence 
to us it ſeems uſeleſs to frame any Pacts or Leagues, 
barely for the Defence and Support of this Uni- 
verfal Peace . For by ſuch a League or Bond, 
nothing is ſuperadded to the Obligation of the 
Law of Nature; or, no Agreement is made for 
the Performance of any thing, which Men were 
not before by the Law of Nature bound to 
pertorm : Nor is the former Obligation rendred 
{treighter or firmer by ſuch an Addition. For 


we ſuppoſe both Parties to remain in a natural 


Equality, and conſequently not to be held to their 
Covenant by any other Tie, than that of Reve- 
rence towards GoD Almighty, and Fear of ſuch 
Evil as may fall on them if they break the Agree- 
ment. Though indeed there appears ſomewhat 
of Baſeneſs and Foulneſs in refuſing a Thing which 
one has expreſly engag'd to perform. As for the 
Power and Liberty which the injur'd Party hath, 
of proceeding againſt ſuch a Violator of Nature's 
Law, this is alrogether the ſame, whether any an- 
tecedent Covenant hath been made, or not. Men 
of any tolerable Culture and Civility muſt needs 
abhor the entring into any ſuch Compact, the 
Heads and Conditions of which imply only thus 
much, that the Party concern'd ſhall not offend 
in ſome Point, which was before an expreſs Com- 
mand of Nature. Beſides, we ſhould be guilty 
of great Irreverence towards Gop, ſhould we 


ſuppoſe, that his Injunctions had not already laid 


a ſufficient Neceſſity upon us, unleſs we ourſelves 
voluntarily conſented to the ſame Engagement; 
as if our Obligation to obey the divine Will de- 
pended on our own Pleaſure. Therefore in every 
Covenant ſome Matter is to be inſerted, the Per- 
formance of which the other Party could not have 
required from me, by a bare Right of Nature, or 
which by virture of that Right only Idid not fully 
and perfectly owe him; tho it now becomes a true 
and abſolute Debt, upon my Declaration, and his 
Acceptance of my Conſent. Thus, as a Man who 


lets himſelf out to hire as a Servant to another, doth 


not ſet it down expreſly and immediately amongſt 
the Terms and Conditions of the Bargain, that he 
will not act perfidiouſly towards him, or that he 
will not pillage or plunder him; ſo that would be 
a ſhameful Agreement, in which a Man ſhould 
only bind himſelf not to break the Univerſal 
Peace towards another; that is, not to uſe ſuch a 
Right againſt him, as he obtains and exerciſes over 
Beaſts. Yet ſuppoſing any ſuch Robberies and 
Depredations, as we have been lately ſpeaking of, 
to prevail amongſt ſome Barbarous Nations, then, 
in order to the reſtoring the Univer/al Peace, there 


2 But this very Example may prove to our Author, that his Conjecture is not good, ſince the Poet ſets it down as 
a ſingular Example, and he could not but know, that the Heathens did not hate, and perſecute one another purely 
tor Religion's fake. The Truth is, it was their Ignorance of the Law of Nature, and of the true Religion, whic 
cauſed them to approve of theſe publick Robberies. And if any Perſons looked upon them as unjuſt, = they were 


forced, in a manner, to practiſe them, partly for their own Preſeryation, and partly by way of Repri 


al, We may 
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find that the Iſraelites themſelves uſed them, as appears from the Example of Jephrha, Judges xi. 3. upon which Place 
conſult Mr, Le Clerc's Comment. In fine, We may obſerye, that in the Select Ob ſervations, printed at Hall in Saxony 
for ſome Years, there are two Diſcourſes upon this Subject worth our reading, vi. the ſixth and ſeventh in Tome VII. 
thus entitutled, the one, Hiſtoria de latrocinio Gentis in Gentem ; and the other, Moralitas latrocin. Gent. in Gent, The 
Author is James Thomaſius, the Father of Mr, Thomaſins, the famous Profeſſor of Law at Hall in Saxony. 
§. x1. * See Lib, viii. Ch, ix, F. 2. following. 5 | 5 
Q 2 would 
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would be Occaſion to enter into Covenant, by 
which all Parties ſhould tie themſelves to the Prac- 
tice of the Law of Nature towards one another. 
The Caſe is much the ſame, when two Nations, 
hitherto engag'd in War, ſhall, by Agreement, 
lay down their Arms on both Sides; for ſuppoſing 
that they do not come to any Terms of Settle- 
ment about particular Matters and Performances; 
then the only Thing concluded on and eſtabliſn'd, 
is that general and common Peace. We find in- 
deed in Hiſtory, many Examples of Common- 
wealths reduc'd to ſuch Extremities, as to purchaſe 
of their Spoilers this univerſal Peace and For- 
bearance of Injuries, not only by Compact, but 
by Tribute. Claudian De Laudib. Stilicon. Lib. i. 
v. 210, 211. ſays, that the Antients were obliged 
to do ſo, in theſe Verſes, | 


Illi terribiles, quibus otia vendere ſemper 
Mos erat, & feda requiem mercede paciſci. 


— I hoſe dreaded Foes, 
Traders in Peace, and Huckſters of Repoſe. 


If between Nations or People, hitherto not 
| known to one another by Benefits or Injuries, by 
Peace or War, any common Leagues are made, 
without deſcending to particular Points or Condi- 
tions; ſuch Leagues are ſuppos d to be entred on 
for the Eſtabliſhment of a Friendſhip, which is 
reckon'd to imply a cloſer Union, than is produc'd 
by that general Peace of Nature. Or elſe we may 
take them only for ſolemn Proteſtations made by 
both Parties, that they will for the future obſerve 
3 their mutual Offices and Duties. In the ſame 
Manner as Perſons related, at their firſt Meet- 
ing, or their firſt Knowledge of one another, 
are us'd to make long Declarations and Pro- 
2 to expreſs their mutual Benevolence and 

ove. | 

XII. After all, it muſt be confeſs'd, that this 
natural Peace is but too weak and uncertain, and 
ſuch as, without other Aſſiſtances, would prove 
but a very mean Defence to the Safety of Man- 
kind; ſo that we might well enough expreſs, and 
repreſent it in Ovid's Verſe *; 


Par tamen interdum eſt ; pacis fiducia nunquam, 
A Peace which all pretend, yet none can truſt. 


The Cauſe of which Unhappineſs is the great 
Wickedneſs of Men, their unbridled Luſt of Power, 
and their Deſire of encroaching on the Rights and 
Poſſeſſions of others. When Micip/a King of Nu- 
midia, in Saluft *, grew jealous of the growing 
Power of Fugurtha, we are told the chief Things 


; Vid. de Triſt. Lib. v. Eleg. 2. v.71, 
47, 8. 
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that frighted him and ſet him on his Guard, wer 
the Nature of Mankind, covetous of Dominion ns 
Government, and violently bent on gratifying its Oe. 
fires; and then the Advantage of Opportunity, wwj;.; 
by the fair Hopes of Gain and Succeſs, is able 25 ſe 
duce Men to ambitious Practices, who were otherwiſ; 
moderate enough in their Wiſhes and in their P,,.. 
faits. Indeed theſe pernicious Charms of Avarice 
and of Ambition have taken ſo faſt hold on human 
Minds, that even the moſt mild and gentle Doc. 
trine of our Saviour CHRIST, which is perpetu- 
ally inculcating the Rules of Peace, of Kindnc{ 
of Good-will, of Propenſion to forgive Inju- 
ries, of Humility, of Contempt of Riches and 
worldly Power; hath not been able to extin- 
guiſh the moſt unjuſt Oppreſſions, Treacherie; 
and Wars amongſt the Profeſſors of that holy Ke. 
ligion. So that Plutarch's * Deſcription will too 
exactly hit the Character of ſome Chriſtian Prin- 
ces, whoſe Deſires, not Seas, nor Mountains, nor Do- 
ſerts, can flop and conclude 3 not the Bounds which 
ſeparate Europe and Alia can circumſcribe. Whey 
ſach ambitious Spirits border on one another*s Po,, 
eons, it is ſcarce poſſible that they ſhould live ſatiified 
with their proper Shares, and abſtain from mutual In. 
juries and Invaſions. In Effet they are continudliy en- 
gag d againſt each other, Envying and Plotting beisg the 
neceſſary Conſequences of their Temper. As for the tuo 
Names of Peace and of War, they uſe them jnſt as they 
do Money, not as they are determin'd by Reaſon, but ac- 
cording to Cuſtom and Convenience. Nor doth Pater- 
culus's Remark affect only the Romans and Carthagi- 
nians, when he ſays 4, Among /t thoſe People, there 
was perpetually either a War, or a Preparation for 
War, or a deceitful Peace, 'Therefore, as it is the 
Duty of an honeſt and good Man to reſt content- 
ed with his own Lot, and not diſturb the Portion 
of his Neighbour either by actual Invaſions, orby 
covetous Deſires : So it becomes a cautious and 
wary Man, and one who has a true Care and Con- 
cern for his own Safety, in ſuch a Manner to be- 
lieve all Men his Friends, as that they may ſoon 
turn his Enemies; in ſuch a Manner to obſeryethis 
Peace with all the World, as a State which may 
ſuddenly be converted into War b. And the fa- 
mous Saying of Dionyſius Halicarnaſſeus s, ſhould 
often run in our Thoughts: So long as wicked Men 
have the Power of doing Miſchief, they cannot want 
the Will. For which Reaſon Euripides 6, tells us, 
that a prudent Diffidence is a moſt uſeful and advan- 
tageous Quality. And that a wiſe Man ought 7 nei- 
ther to act like a Sheep, nor like a wild Beaſt, to 
be neither tame in ſuffering Violence, nor furious 
in offering it e. | 
Tacitus, in deſcribing the Manners of the German 


e Add. Hobbes de Cive, Ch. xiii, 


$.x1. * Our Author refers us to Claudian's Conſulat. Mallii. but thro' Miſtake. See Grotius, Lib. i. Ch, iii. $, 22. 
3. e. Which the one could not require of the other in Strictneſs, or by virtue of any indiſputable Right, as ap- 


pears from what our Author has ſaid a little before. 


. x11, * Saluft, Bell, Jugurth. Ch. ii. Terrebat eum 5 Micipſam] natura mortalium avida imperii, e præcebs ad explen- 


dam animi cupidinem; praterea opportunitas, ſueque & 
Plutarch in pyrrho, p. 389, Edit, Wechel. Ol; Þ 


iberorum atatis, quæ etiam mediocres viros ſpe prædæ tranſverſos agit. 
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* Vid. Tib. i. Ch xii. Aut bellum inter eos populos (viz. Romanos, & Panos] aut belli preparatio, aut infida tax ſuit. 
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The Ezgli Tranſlator attributes them to Euripides, but without any Certainty. 
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CH » P. II. 


hath left theſe two Characters of the 
2 the Cheruſci, very remarkable for their 

oſition 2. The former he calls 4 moſt noble 
People, who chooſing to maintain their Greatneſs by 
their Juſtice, living in Secrecy and Quiet, without 
Ambition, and without Inſolence, by never inviting 
far, they never feel it; by never doing, they never 
fer Violence and Spoil. And this is the principal 
Mark of their Virtue and of their Power, that their 
Superiority is not obtain'd by Lajury. Zet they have 
always Arms ready at hand for their Defence s and 
upon Occaſion could bring together a mighty Army : 
Aud their Numbers of Men and Horſes make them 
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famous and terrible, in the midſt of their peaceful 


Repoſe. The latter, he tells us, Ch. xxxvi. were 


zoo fond of cheriſhing a long and a decayins Eaſe. 
T his was more pleaſant to them than 5 2 75 


among ft ſtout and daring People, tis never the true 


way to lie till; and where Men are buſy in Action 
and Contention, Honeſty and Probity belongs to the 
Titles of Conqueror 9. Thus the Cheruſci, who had 
once the Repute of Equity and Juſtice, now lie un- 
der the Imputation of Folly and Cowardice. So true 
is the Obſervation of Dio the Orator 10, chat thoſe 
who are beſt prepar'd for War, may moſt ſecurety 
live in Peace. | 


8 Tacit, de Morib. German. Ch. xxxv. u. 4, 5:6, Populus inter Germanos nobiliſimus, quique magnitudinem ſuam malit juſ- 
ia tueri; ſine cupiditate, ſine impotentia, quieti ſecretique, nulla provocant bella, nullis raptibus, aut latrociniis populantur. 


1dque precipuum virtutis ac virium argumentum eſt, quod, ut ſuperiores agant, non per injurias adſequantur. 
bus arma, ac ſi res poſcat, exercitus; plurimum virorum, equorumque, & quieſcentibus eadem fama. 


men omni 


Prompta ta- 


9 The ſame Author's Words are, Cheruſci nimiam ac marcentem diu pacem inlaceſſiti nutrierunt, idque jucundius, quam 
tutius fuit; quia inter impotentes, & validos, falsò quieſcas, ubi manu agitur, modeſtia, & probitas nomina ſuperioris ſunt. Ita 


qui olim boni æquique Cheruſci, nunc inertes, & ſtulti vocantur. 


10 Orat. i. De Regno. p. 6. Ed. Par. Morell. Or. Tobs KUANS HE TOAE HE rergecx dar wives, T ET dual 2 72 dyde 
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Of the Law of Nature in general. 


The CONTENTS: 


1. The Connexion. = | | 
u, & 11. The Law of Nature is not common to 
Man and Beaſts. | 
iv. The Object of the natural Law is not neceſſa- 
ry before there is a Law. 
v, & vi. Mhetber the natural Law is common t0 
GOD and Man. 
vn, vin, & 1x. The natural Law does not de- 
pend upon the Conſent of Nations. 
x, & xi. Whether Profit be the Foundation of Law. 
x11. M hether the Law of Nature appears plain 
from the End of the Creation. 


x11. The Principles of natural Right are diſco- 


ver d by the Light of Reaſon. 


Ince then it appears inconſiſtent with the 
Nature and the Condition of Man, that 
he ſhould liveentirely looſe fromall Law, 
and perform his Actions by a wild and 

wandering Impulſe, without Regard to any Stan- 

dard or Meaſure z it follows, that we make En- 
quiry into that moſt general and univerſal Rule of 
human Actions, to which every Man is oblig'd to 
conform, as he is a reaſonable Creature. To this 
Rule Cuſtom hath given the Name of natural Law, 
and we may call it likewiſe the Law aniver/al and 
terpetual z the former, in Regard that it binds the 
whole Body of human Race, the latter, becauſe 
it is not ſubject to change, which is the Diſadvan- 
tage of poſitive Laws. What this Law is, whence 
the Knowledge of it ariſes, what are the chief 
Marks and Tokens by which it is diſcover'd, what 
Matters are to be referr'd to that, and what to po- 


I. 


xv. The true Original of the Law of Nature is de- 
rived from the Condition of Man, 

xv. The fundamental Law of Nature. | 

xVI, xvII, & xvii. Hobbes's Opinion is enquired 
into. 

xIx. The former Original is ſufficient. | 

xx. The 928 of the Law of Nature is from 
G 


xx1. Of the Eſtabliſhment of the Law of Nature. 

xxII. Some Things are ſaid to be of the Law of Na- 
ture reduttively and improperly. 

xxIII. M belber the Law of Nature is different from 
the Law of Nations. 

xxIV. A Diviſion of the Law of Nature. 


ſitive Conſtitutions z are Points which require the 
more careful Examination, becauſe if this Baſis and 
Ground-work ſhould be ill laid, whatever we after- 
wards build upon it muſt fall of Courſe. Tis t a 
good Rule of Plato (in Cratyl, p. 299. Edit. Fran- 
cof.) 4 Man ought to be very ftrict and accurate in ex- 
amining the firſt Principle and Foundation of Things, 
and no leſs copious and diſtinct in explaining them; in- 
aſmuch as theſe Points being once clearly ſettled, the 
whole Scheme of Doctrine regularly follows. And fo 
much the more ought this Rule to be obſerv'd in 
our preſent Subject, the more Truth there is in that 
Remark of 2 Lactantius, Lib. iii. Ch. vii. p. 2 24. Ed. 
Oxon. Becauſe in framing the Manners and forming 
the Model of Life, it is the higheſt and moſt fatal 
Danger to miſtake ; wwe ought to apply the firifter Di- 
ligence to the Study of our Duty. In this great Point 
there is no Allowance for Error or Diſagreement, all 


Mr. Bars. NOTES on Chap. Iii. 
. 1. * Plato's Words are, As 0 a A aps rar apc . mari ah T norm Myer ab, 3) TW Ton c, 
r . iximy £76 8ue, 
2 Lattantius's Words are, Et quoniam in diſponendo vita ſiatu formandiſq; moribus, periculo major; peccatur, majorem dili- 


gentiam neceſſe eſt adhiberi, ut ſciamus, quomodo nos oporteat vivere. 
omnes unum ſentire oportet, ipſamq; philoſophiam, uno quaſi ore præcipere, quia, ſi quid fuerit erratatum, vita omnis evertitur, 


3 


Hic vero nullus diſſidio, nullus errori eſt locus, 


ought 
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118 Of the Law of Nature in general. 


ought to be of one Opinion, and to declare with a com- 
mon Mouth the ſame Doctrine Since the leaſt Slip 
may overturn the Rule and Order of Living. To the 
ſame Purpoſe Diogenes Apollonias (in Diog. Laert. 
Lib. ix. Segm. 77.) Every Di/courſe, in my Fudg- 
ment, ought to take its Riſe from ſome clear and ma- 
nifeſi Principle; and the Style made uſe of ſhould be 
Plain and grave. 

II. The Roman Lawyers defin'd * the Law of 
Nature, to be that Law which Nature teaches all 
living Creatures; which therefore is not peculiar 
to Man, but is apprehended and obſerv d by other 
Animals. So that according to this Hypotheſis, 
thoſe things muſt be faid to belong to the Law of 
Nature, which Brute Creatures either affect and 
purſue, or avoid and abhor: Whence it naturally 
follows, that there muſt be a Law common to Men 
and Beaſts. Which Opinion it's likely might pro- 
ceed from that famous old Notion about he 
Soul of the World, of which all other Souls were a 

kind of >woTgs mars or Particles, being in them- 
ſelves all of the ſame Nature, but exerting differ- 
ent Operations, according as they fell on differ- 


ent Bodies, and met with different Organs for 


the Conveyance of their Strength and Powers. 


Nearly allied to this Fancy was the M e ole, 
or Tranſmigration of Souls, according to which 
Men and Beaſts were thought to differ only in 
their corporeal Figure, having Souls altogether of 
the ſame Nature, and mutually lending to each 
other . But the general Conſent of learned 
Men hath diſcarded this common Law of animate 
Beings: Inaſmuch as it is impoſſible to conceive 
how a Creature ſhould be capable of Law, and at 
the ſame time incapable of Reaſon. Heſiod. Op. 
& Dier. Lib. i. ver. 275. | 

2 4 9 P Evlpwrec, luer (Atzns) 8 Kporiay, | 
Ee 8 427 Y Non 270 zer Zurck, 

er 0 xs dium, 5 re pion 

This Law did Jove for human Race ordain: 

The Beaſts, the Fiſhes, and the feather'd Train 

He left to mutual Spoil and mutual Prey, 

But Juſtice gave to Men. 
And altho' there are ſeveral Actions of Men and 


2 Vid, Virgil. En. vi. 724, &c, Ovid. Met, Lib. xv. v. 75, &c. 
Ch. v. < Prolegom, De J. B. & P. & Lib. i. De Ver Rel. Chriſtians. 


P. 163. Ed. Wech. 


Book Il 
Beaſts very much alike, on the Performance 0 
which the former are ſaid to have fulfill'd the 
Law; yet in Strictneſs and rg they are ex. 


tremely different, ſince they are 
out of ſimple Inclination of Nature, but by Men 


ſtice, Fortitude, Pity, Gratitude, or Chai 


only becauſe they perceive in ſome of their Pro. 
ceedings the Shadow and Semblance of theſe Vir. 
tues d. For Things which ſeem alike in their ex- 
ternal Face and Appearance, are by no means the 
ſame, if they proceed from different internal Prin. 
ciples. As for Grotius's Opinion e, that {ome 
Acts of other Creatures are diſpos'd in an extravy. 
dinary manner, by 4 an external Reaſon or Pr inci- 
ple, as the Works of Bees and of Ants, and the 
Frugality which ſome ſeem to uſe about what they 
have got, for the Benefit of their Kindred and 
Off- ſpring; this is allowable only if we mean by 
it, that the Nature of theſe Creatures is in ſuch 2 
manner temper'd by the Divine Creator, as to be 
capable of producing ſuch Actions; not that any 
outward Principle violently guides and ſteers them 
as a Pilot doth a Veſſel. Nor is it difficult to _ 
derſtand, why they do not diſcover the fame Cun. 
ning in other Matters equally obvious; if we ſup- 
pole with 5 the new Philoſophers, that whateyer 
Form irrational Animals enjoy, ariſes purely from 
the Figure and Diſpeſition of material Particles, 
and from the Variety of their Movements. Eſpe- 
cially ſince even amongſt Men we may find thoſe 
who are extremely quick and ready at ſome ſorts 
of Buſineſs, yet ſtrangely dull and heavy about 
others, not more difficult and abſtruſe: Which 
can proceed from nothing elſe, but from the par- 
ticular Diſpoſition of their Parts, eſpecially of the 
Brain and Spirits 4. Thoſe therefore who will 
have a Law of Nature in Brutes, becauſe they ſee 
them acting now and then with ſome Appearance 
of Regularity and of Deſign, abuſe the Term 
of Law, by an undue and unneceſſary Applica- 
tion. 

Beſides, there can be found no dumb Creature 


b Vid. Selden. De. L. N. & G. ſecund. Hebr. Lib. gs” 


4 Vid. Plutarch. Conviv. Sept. Sapient. 


the contrary, See what I have ſaid, Lib. i. Chap, iti. $. 1. Note 1. 


ollow, that the Definition of natural Right which Lian gives, is grounded on this Opinion, as after our 
h is amongſt his Analecta ri. 


Ch. xvi. and Grotius, Lib. i. Ch. i. F. 11. 

4 The Original has it, Principio intrinſeco, contrary to the Connexion of this Diſcourſe, and the expreſs Words of Grotius. 
But Mr. Hertius has amended it in his Edition of 1706, and made it, extrinſeco, as it ought to be, 

5 See Mr. Bayle's Dictionar. Hiſtoric. & Critic, Tom. iii, p. 2610. of the ſecond Edit, 

6 Nevertheleſs our Author does not follow that Syſtem, as we may judge from many Places in his Works, which ſuppoſe 
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i rms all the Duties and Offices of Man; 
22 — „there is ſcarce any rational Pro- 
erding; to which ſome Brutes do not $5 act di- 
rectly oppoſite. Yet in Haranguesto the People, 
ir is reckon'd a high Aggravation of a Crime, to 
ſhew, that even brute Creatures abhor the Com- 
miſſion of ſuch Enormities. Thus Plato * lays, 
chat in arguing againſt the unnatural Vice of Pol- 
lution with the ſame Sex, it would be proper to 
appeal to the Nature of Beaſts, in whom we 
go not diſcover the ſame foul and monſtrous 
practices. ; | - 

III. Some Perſons indeed (rather I believe to 
ſnew their Wir, than out of any ſerious Deſign) 
have afſerted this Community of Law between 
Men and Beaſts, and back'd their Aſſertion with 
a numerous Heap of Arguments, all which have 
been long ſince moſt ſolidly confuted. It ſhall be 
enough for us totouch lightly on the Proofs which 
they draw from Scripture. That Text then in 
Gen. ix. 7. Your Bloo will I require at the Hand of 
every living Thing, according to ſome Expoſitors, 
imports only thus much, that Go D would revenge 
the Murther of a Man committed, not only by the 
Hands or the Weapon of another, but by the _ 
of wild Beaſts ſet on him by the others Command. 
Tnaſmuch as in the Antediluvian Times many vio- 
lent Tyrants and Oppreſſors us'd to keep wild 
Beaſts, to ſerve for Executioners of thoſe who 
diſpleas'd or affronted them.. Others give this 


2 Lib, viii. De L. L. p. 913. Ed. Francof. 
Fere quoque ipſa Veneris evitant nefas, 
Generiſque leges inſcius ſervat pudor. 


Interpretation, that Go will ſometimes make 
even wild Beaſts 2 the Inſtruments of puniſhing 
Murtherers. - Others again underſtood by every 
living Thing only every Man, as if Go p only de- 
clar'd that no human Murtherer ſhould eſcape his 
Juſtice. In Leviticus xviii. 23. and xx. 15, 16. 
Command is given, that if any Man or Woman 
are found guilty of Beſtiality, * the Beaſt ſhall be 
ſton'd, without any Difference of Age. Yet the 
Zews obſerv'd ſuch a Difference of Years in 

to the human Parties of both Sexes; fo that if a 
Boy were not above nine, and a Girl above three 
Years old, they maintain'd that no Puniſhment 
ought then to be inflicted, either on the Perſon, 
or on the Beaſt ; becauſe they would not allow 
that the Pollution forbidden in the Law could be 
actually committed at ſuch an Age. Now when 
they ſton'd the Beaſt, they did not do it becauſe 
the Beaſt had properly offended; bur partly leſt the 
Sight of that Creature ſhould incite ſome other Per- 
ſon to the like foul Paſſion, and partly leſt the 
Beaſt remaining alive ſhould keep up the ſcandalous 
Remembrance of the human Offender, who had 
ſuffer d Puniſhment, Gratian, Cauſ. xv. Queſt. i. 
Ch. iv. The Reaſon why the Beaſts avere order d to be 
kill d, ſeems to have been becauſe they would renew the 
unhappy Remembrance of the foul Crime. Philo Judæus 
(De ſpecial. leg.) adds a third Reaſon, Left the Beaſt 
ſhould bring forth any deteſtable Monſter, ſuch as uſu- 
ally proceed from unnatural Impurities, and ſuch as 


b Senec. Hyppol. v. 910, 911. 


The Beaſts themſelves avoid enormous Love; 
And Modeſty unconſcious and untaught, 
Preſerves the decent Lawsof Sex and Kind. 


Add. O jan. Cyneget. Lib. i. v. 239, ec. & Halieut. Lib. i, v. 702, ec. which laſt Place may well be urg'd againſt Pa- 


rents who ſeem to have loſt their natural Affection. 


Mr. Bayle has made ſome Reflexions which may pleaſe the Reader, and therefore I ſhall give him them in his own 
Words : Ir is a pretty Common-place in Morality, to compare Mens irregular Aclions with the regular Motions of the Beaſts, (See 
Horace Epod. vii. Juvenal. Satyr. xv. and Boileau Sat. viii.) But how finely ſoever it may appear, and however it may 
affect, it is nevertheleſs but a weak way of Arguing, for firſt, it may be eluded by way of Banter, and ſecondly may be 


more ſeriouſly anſwered by this Maxim : 
| Nil agit exemplum, litem quod lite reſolvit. 


— — 2 — 
— ä—— — — SS — 


That is of no Force, 
Which when retorted is the worſe. 


Barbara, the Wife of Sigiſmond the Emperor, deſigning to marry again after the Death of her Husband, one ſuggeſted to 
her the Example of the Turtle, which always remains ſingle after the Death of her Mate, To which ſhe anſwered, If you 
will propoſe to me the Example of a Beaſt, inſtance in that of * and Sparrows, Thus the firſt Sort of Argument is ea iy 
ſolved without any Inconvenience. Nor is the other more ificult, for the Man whom you'll ſend to Shool to the Beaſts, 
to learn his Duty, will reply, he deſires no better Maſters, for he'll tell you, I ſhall learn of them to yield up Right to Force. 
The ſtrongeſt Dog makes no Scruple to take the Morſel trom his Fellow. How often do we ſee Dogs uarrelling tor their 
Meat? Will not Chickens fight one with another in the Sight of their common Mother? Do not Cocks agb ſo furiouſly one 
with another, that nothing but the Death of one of them can end the Combat ? Do not Pigeons, the very Image of Mild- 
neſs, often come to Blows one with another? What more furious e are there than thoſe of Bulls? Does any Thing 
but Force decide Right among them in Matters of Love? (Horace Lib. i. Sat. iii. v. 110.) Can a more unnatural Barbarity 
be any where learned than at this School ? Do not ſome Beaſts deyour their own Young ? Shall 1 not learn Inceſt from 
them? (Ovid Metamorph. Lib. x. v. 323, Sc.) Muſt learn to conform my felt ſo to them, as to lay up my Proviſions as 
the Ant does? Horace Satyr, Lib. i. Sat. i. v. 32, Oc.) May not J reſcue myſelf from that hard Bondage which makes all 
Men groan, and wrings ſuch grievous Complaints from them as theſe ? 


o bleſt are you, No Laws but thoſe of Love ! whilſt human Laws 
Wild Beaſts, that are, in loving, ty'd unto Inhumanly condemn us for that Cauſe. Paſtor Fido. 


This does not hinder but that ſuch Morality my be properly applied to the greateſt Part of Mankind, Dictionar. Hiſtoric, & 
Crit, Tom. i. p. 475, 476. See what our Author has ſaid, Ch, i, $.4. Grotius alſo obſerves; that there is no Action com- 
mendable in Man, but Go p has impreſſed ſome Footſteps of it in the Beaſts which are deſtitute of Reaſon, De Jure Bel. ez 
Pac. Lib. ii, Chap. xix. F. 2. Numb. ii. in the Notes. Laſtly, It is always certain, that no Right common to Man and 
Beaſts, can be eſtabliſhed, nor can the Inſtinct of Beaſts be taken for a Rule of natural Right, properly ſo called; and ſuch 
as take ſuch a Courſe run a great Hazard of falling themſelves into Sceptieiſm, or leading others into it, by the maniteft 
Uncertainty of the Maxims built upon ſuch weak Principles. See the Diſcourle, De Scopoiritine Morali, among Mr. Buddeus's 
Analecta Hiſt, Philoſoph. §. 32. 

5. 111. 2 This is but a Viſion of ſome Rabbi. See Selden of the Law of Nature and of Nations among the Hebr. B. i. Ch. v. 
Ed. Argent. 

_ —— turn it thus, God will require your Blood at the Hand of every Beaſt; but the Propoſition in the Original will not bear 
that Tranſlation. 

] have corrected our Author's Expreſſion, Others underſtand by every N ene Man only; as if every living Crea- 
ture were in the Text of our Copies or Verſions, whereas it is found only in the Samaritan Copy, which is corrupted. See 
Mr. Le Clerc's Notes upon this Paſſage. WY 

4 Our Author ſays, the Beaſi ſhall be ſtoned; but that's only a Conjecture of the Rabbins, for the Scripture determines 
not how the Beaſt ſhall be ſlain. 
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n pious Man can hear the Sight f Thus too; 
Deut. xiii. 15, 16. GoD commands the //raelites, 
in rooting our the idolatrous Nations, to deſtroy the 
very Beaſts; only to ſhew the Heinouſneſs of that 
Crime, not as if the Beaſts could be Partakers of 
it. It is obſervable, that if a Gentile living amongſt 
the Jews, had been polluted with a Beaſt, the 
Man only ſuffer'd Death, but the Beaſt eſcap'd a. 
According to the Law in Exodus xxi. 28. the go- 
ring Ox was to be ſton d; not becauſe he had pro- 
perly committed a Fault, but that he might not 
offer the like Hurt another Time, and that the 
Owner who had negligently kept him, might be 
puniſh'd by his Lots: And hence they were not 
allowed to eat the Fleſh of ſuch an Ox. This 


Puniſhment was thought ſufficient when the Own- 


er was but {lightly in Fault, or when he was igno- 
rant of the Fierceneſs of the Beaſt: Whereas if he 
knew him thus furiouſly diſpos'd, and {ſtill neg- 
lected to keep him up, he paid for the Miſchief 
with his own Life, being made a ſad Partner in 


the Puniſhment. And here again the Rabbins tell 


us, that the Ox was fton'd only when he had kill'd 
a Few, not it a Gentile had perith'd by his Violence. 
And indeed it was a Cuitom in ſeveral other Na- 
tions, to deſtroy ſuch Things as had been the In- 
ſtrument of any Miſchief, or of any Misfortune 6. 
Thus it appears from the Orations of Domoſihencs 
againſt Ariſtocrates, and of Aſchines againſt Cteſi- 
phon, that by the Aubeman Laws, Stones, Clubs, 
Axes, and ſeveral other ſuch Things, when they 
had been made uſe of in the Commiſſion of Mur- 
ther, were brought formally into Court, as it 
were in order to undergo a Penalty. Thus the 
Statue of Theagenes in Thaſos having unfortunately 
kill'd a Man by falling on him, the People order'd 
it to be dragg'd into the Sea.*. St. Ambroſe calls 
the Copulation of Aﬀes and Mares, by which 
Mules are produc'd, forbidden, not becauſe the 
Beafts contract any Guilt in thoſe Practices, but 
becauſe Men are forbidden to procure any ſuch 
unnatural Mixture. 


Of the Law of Nature in general. Book II. 


Me may excuſe thoſe learned Compilers of the 
Roman Laws, by urging in their Defence, that h 
the Term of the Lawof Nature *, they meant that 
7 Order inſtituted by the great Creator, chiefly in 
thoſe Things which make directly for the Preſer- 
vation of Nature, or of the Species and Indiyigy. 
als of all animate Beings. And it is the more pro. 
bable, that they took it in ſuch a Senſe, becauſe 
they ſer down as the chief Heads of this Lay, 
only the Conjunction of Sexes, the: Procreatig 
and Education of Off-ſpring, and Self-defence 
Many other Authors have us'd the ſame Terms x 
the ſame improper Manner; as particularly Mr 
es of Paris, in his Treatiſe concerning the 33. 
tural Law ordain'd by God over all created T, bings, 
and Des Cartes, in his Principles of Philoſoph : 
We may conclude this Point with the excellent 
Obſervation of Plutarch, Nature, ſays he, as i; 
thoſe Trees and Shrubs which we call wild, ſhe Halb 
ſown the crude and imperfett Principles of true ang 
pleaſant Fruits; ſo in Brutes hath implanted an in. 
perfett Love of their Off-ſpring, not belonging to thy 
Head of Juſtice, nor reaching beyond the Inducemens 
of Profit and Advantage. But in Man, whom ſhe 
produc'd for a rational and a civil Being, for thy 
Worſhip of God, for the Obſervation of Juſtice aud 
of Laws, for the building of Cities, and for a ſocial 
and friendly Life; in Man, I ſay, ſhe bas fix d the 
Seeds of this Love in a fairer and in a more plentiful 
Manner : And in this ſhe hath follow'd the firſt Prin- 
ciples of his Body, and the original Ingredients of his 
Conſiitution. 8 
IV. Others make the Object of natural Law to 
be ſuch Acts as do in themſelves include a moral 
Neceſſity or Turpitude, and which are therefore 
in their own Nature either abſolutely requiſite cr 
unlawful, and which we muſt of Conſequence 
ſuppole to be neceſſarily commanded, or neceſſa- 
rily forbidden by Gop. And this Mark, they 
ſay, diſtinguiſhes natural Law, not only from 
human, but from the divine poſitive Law, which 
doth not command or forbid Things in their own 


z Add. Selden. De J. N. & G. Lib. i. Ch. iv. & Mornac. ad Leg. vii. D. De his qui eſfuderint vel deſec. Lib. ix. Tit. iii. 


b Vide Div. Chryſoſt. in Khodiac. p. 340. Edit. Morell. 


© Hexaemeri, Lib. v. Ch. iii. 


d Levit. xix. 19, Vide Selden 


& Ant. Matth. De Crimin. Proleg. Ch. ii 5. 1. The Account which Thaanus (Lib. v.) gives of the Proceſs againſt the 


Mice in Burgundy is no more than a Jeſt, 


e Lib. i. Tit. ii. D. De Juſt. & Jure. 


De amore prolis, Edit. Wechel p. 495. 


5 Our Author hath forgot a fourth Reaſon, as conſiderable as any of them, which is this, That G o D, that he might male 
us ſenſible how deteſtable ſuch abominable Crimes were to him, would have every Thing deſtroyed which contributed any way to the 


Commiſſion.” 


The Officers of Lyons, Magon, and Autun in the xvth Age, paſſed ſeveral Sentences upon the Beaſts. that annoyed 
their Country. Sometimes alſo they cauſed the Caſe of the Inhabitants and Beaſts to be pleaded judicially by their Ad- 


vocates, who produced the Reaſons for each Party, before they paſſed Sentence, 


See the Critical Hiſtory of ſuperſtitious 


Practices, written by F. Le Brun, an Extract of which is found in the News ſrom the Republ. of Letters, in July 1702. 


Article iv. p. 63. 


7 There is all the Evidence in the World to believe, that they underſtood by it what the Stoicks call, 7# mpdre xarx urn, 
as Mr. Hertius briefly obſerves. See Aul. Gellius, Lib. xii. . v. & Cicero De fin. bon. & mal. who tranſlates it, Prima ſe- 


cundum naturam, Lib. v. Ch. vii. Not that they believed, t 


at this natural Impreſſion, which inclines Men to preſerve 


themſelves and theirs, is exactly the ſame, as is obſerved in Beaſts, or that it eſtabliſhed a common Right in either ot 
them; but they held, that this latter had ſome Relation to the former, and the Likeneſs of the outward Effects made 
this natural Right to be looked upon to be in ſome ſort common to Man and Beaſts, in a figurative Notion. See Vina 
upon the Inſtuntes, Lib. i. Tit. ii. init. This appears, in my Judgment, from the Manner in which Ulpian expreſſes him 
ſelf, for he doth not ſay that the Beaſts are, iſtius juris perita, but only, ferita cenſeri; that is, they did not proper) 
know the Engagements of natural Right, but are only thought to know them. The ſame ian ſays elſewhere, That a 
Beaſt in hurting a Man, or doing him ſome Damage, does him no Injury, becauſe he doth not know what an Injury is; from 


whence it follows, that there is no Right common to Man and Beaſt. Pauperies eſt damnum ſine injuria facientis datum. 


— 


NEC ENI M poteſt animal injuriam feciſſe, quod ſenſu caret. Digeſt, Lib. ix. Tit, i. Leg. i. §. 3. ; 
Hint deſcendit maris atque famine conſunclio, quam nos matrimonium appellamus, hinc liberorum procreatio, hinc educatis 
Digeſt, Lib. i. Tit, i. De wflivid jure, Leg. i. Nam jure hoc evenit, ut quod quiſque ob tutelam corporis ſut fecerit, jure 


Jeciſſe ex:ſiimetur. Ibid, Leg. iii. 


This laſt Law, as it is e has Reſpect to the Right of Nations, as Vinnius upon 


the Inftitates has obſerved; and this appears by the Reaſon alledged by the Lawyer of Florence, from whom theſe Words 
are taken, for he appeals to Nature, which has eſtabliſhed a kind of Relation among us, by Virtue of which one Man 
can't, without a Crime, do any Evil to another. Our Author, who ought to have obſerved this, ſays, That divers 
learned Men, and among them Yves of Paris, in his Treatiſe De Jure Nat. à Deo rebus creatis conſtituto, and Mr. Dg/- 


cartes, in his Principles, have made a wrong Uſe of this Term, natural Right. 
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neceſſary or unlawful *, but by forbidding 
1 makes them unlawful, and by command- 
ing Things makes them neceſſary: while the Things 
forbidden by the natural Law are not therefore 
evil. becauſe Go p hath forbidden them; but G op 
cherefore forbad them, becauſe they were in them- 
ſelves evil: And, on the other Hand, the Things 
enjoin d by the ſame Law, are not made good or 
neceſſary by Go p's enjoining them; but were 
therefore enjoin d by Go p, becauſe they were in 
themſelves ſimply good and neceſſary :. But now 
beſides that upon admitting this Opinion, it would 
remain a moſt perplexing Doubt what thoſe Acts 
are which we thus ſuppoſe in themſelves unlawful, 
and by what diſtinguiſhing Token they may be 
clearly known from others: We have already 


ſhewn in our former Book b, that no Actions are 


in themſelves good or bad, honeſt or vile, till they 
are made ſo by ſome Law. Nor ought any Man 
to be ſhock'd with ſuch a Scruple as this; © If all 
« the Morality of human Actions depends on ſome 
« Law, might not Gon therefore have ſo fram'd 
« the Law of Nature, as to enjoin Things di- 
« rectly contrary to the preſent Duties? for Ex- 
« ample, if amongſt the mutual Offices due from 
« Men to one another, he ſhould have put killing, 
« ſtealing, fornicating, and bearing Falſe-wit- 


&« neſs; and amongſt the prohibited Actions, Gra- 


« titude, keeping Faith, paying Loans, and the 
« like.” For here, tho' it ſeems altogether a 
needleſs and an impudent Curioſity to enquire 
what Go D might have done, when it ap 
plainly what he hath done; yet if any Man ſhould 
rſiſt in ſuch Vanities, we may aſſure him, that 
{ach a Doubt as we have been propoſing, implies 
a manifeſt Contradiction. For altho' Gop was 


not oblig'd 75 any Neceſſity to create Man (as I 


think thoſe Perſons have but a very narrow and 
unworthy Notion of the divine Power, who be- 
eve it would have diminiſh'd any Thing from 
Gop's Glory, not to have made theſe poor In- 


vide Grot. Lib. i. Ch. i. $. 15. Nam. i. b B. i. Ch. ii. $. 6, 


Lib. i. Ch. xxvii. Num. ix, Cc. 


conſtituted a Law for his Nature. 


habitants of the Earth «) yet wheri he once de- 
creed to create him a rational and a ſocial Being; 
it was impoſſible but that the preſent natural Law 
ſhould agree to him; not by an abſolute, but 

an hypothetical Neceſſity. For ſhould Man have 
been engaged to the contrary Performances, not 
a ſocial Animal, but 3 ſome other Species of bar- 


barous and horrid Creatures had been produc'd. 


Notwithſtanding all which, it remains for a cer- 
tain Truth, that antecedently to the Impoſition 
of any Law, all Actions are to be eſteem'd in- 
different. For by decreeing to create Man, 
that is, to create an Animal whoſe Actions 
ſhould not be all indifferent, Gop immediately 
Neither from 
our Aſſertion, that all Actions are in themſelves 
indifferent, before the Application of Law, doth 
it follow, that Go p could have order'd our wor- 
ſhipping him with Blaſphemy, or + with Con- 
tempt; as Ya/quez d raſhly maintains. For a ra- 
tional Creature, that is, a Creature indued with 
the Faculty of apprehending Things as they truly 
are, cannot form any other Conception of Go p 
than to acknowledge him a Being not only vaſt 

his Superior in Nature and Dignity, but likewiſe 
his proper Lord and Governor in the highett De- 
groe. For otherwiſe he would conceive a meer 
dol, or indeed any Thing rather than a Gop. 


- 


But now it is plainly contradictory, to ſuppoſe a 


Being at the ſame Time the moſt eminent and 
the moſt deſpicablez a Governor defign'd pure- 
ly to be inſulted on by his Subjects; and to 
expreſs our Acknowledgment of the Excellenc 

and the Power of the divine Nature, by fach 
Signs as denote directly the contrary. There- 
fore to ſay that Go cannot eſtabliſh ſuch horrid 
Abſurdities by a Law, doth no more detract from 
his Omnipotence, than to ſay, that he cannot 
die, that he cannot be untrue, that he cannot 
e Things undone, which have been already 

One. Eq | 


e Vide Job xxxviit. v. 4. 4 Controv. 1lluſte, 


6. Iv, 1 Grotius (Lib. i. Ch. i. S. 15. Num. i.) criticiſes upon the Philoſopher Anaxarchus, as having ſpoke too general- 


met 


ly, that what Things Go p wills, he wills not becauſe they are juſt, but they are juſt becauſe he wills them. This was the Oc- 
caſion; Alexander the Great, deſpairing of the Life of Clitus, his Favourite, whom he had ſlain in his Paſſion, becauſe he 
had ſpoken ſincerely to him, Anaxarchus, to comfort him, ſaid to him, in vile Flattery, 'Oux ob ors To Alzly txu Taped} o 
Zebs, H Thy Oper, hs rey To Nn aro TE xparirro; Nef oy 35 Aal, Plut. in Alexand. 45 695. ed. Mech. i. e. Know'ſt thou not 
that the Poets ſay, that Jupiter has Themis? i. e. Right and Juſtice ſiting by him, which ſignifies, That all thata Prince does is 
holy, right and juſt ? By which Anaxarchus gives us to underſtand, That asGoD regulates Juſtice according to his Will, ſo 
a Prince can change, as he pleaſes, the Rules of Right and Wrong. This is juſt the Language of Flatterers, and the Prin- 
ciple of Mr. Hobbes, who deſtroys all Juſtice, and yields up plainly the Will of Go p to the Humour of Princes, ſince all 
that a Prince does being juſt, becauſe he does it, if he thinks good to do it, G 0 D muſt will it alſo, and approve of it as 
juſt, Plutarch elſewhere relating this Story, maintains that Anaxarchus did very ill to ſpeak ſo to Alexander, becauſe in- 
ſtead of adviſing him to repent of his Fault, he had laid down a Maxim, which would encourage him to do the ſame again, 
The Truth is (ſays he) that Jupiter has not Juſtice ſitting on his Side, but is himſelf perfect Juſtice, and is more antient, as well 
as more perfect than all Laws, This Fiction of the Antients tends to make us underſtand, that without Juſtice, Jupiter himſelt 
could not govern as he ought, Ox ofbas 80 D 7 A ole nwapls pri col, abr Ty hg r d N (ares. Er 5 
o rar unacur, 6 Zibs 8x "x4 T1 Alxlu Tepro)er, N abrôg d xn 2 Nefuis 35, 2 vs pres 0 gr Slg 3 TEMOT UT 05" of TRHAROL 
bro A, xz fpckbneu, 5 de-, ws & lung ax bund 7s lee va dub AA Princip. indoct. Tom, ii. p. 781. 
We may ſee by theſe Words, that this Philoſopher in eſtabliſhing the Will of G o p, as the Foundation of Right and Wrong, 
ſuppoſes at the ſame Time, that his Will is not purely arbitrary, but that he immutably follows what the Perfection of his 
Nature requires. See alſo the Reflexion which Arrian makes upon this Matter in his Expedit. Alexand. Lib. iv. Ch, ix. 

* We underſtand by hypothetical or conditional Neceſſity, that which is founded upon ſome Suppoſition without which 
it could not be. And ſo in the Matter in hand, we muſt ſuppoſe the Will of Go p as a Condition, without which there 
could be no Law of Nature, ſince if Go p had not freely determined to fend into the World ſuch a Creature as Man, we 
can't conceive that there ſhould be any Rule of Life given, which ſhould neceſſarily agree to the Conſtitution of a reaſonable 
and ſociable Creature. See Lib. i. Ch. i. F. 4. Note 4. : gs 5 

That is to ſay, Incaſe Go Þ had created a Creature like us in Body only, and in outward Shape, and by Reaſon of that 
Reſemblance had called him, M A N, this is only a Suppoſition, and a Reduction ad al ſurdum, to make us underſtand the 
Ridiculouſneſs of the Hypotheſis, See alſo what our Author ſays in his Diſſertationes Academ, b. 747. | 

+ Our Author obſerves here, that the Sacrifices of Hercules of Lindus, of whom, among others, Lactantius ſpeaks (In- 


| fitut. Divin, Lib. i. Ch. xxi. p. 98, 99. Edit. Oxon.) are the abominable Inyentions of ſenſeleſs Men. 
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We may obſerve farther on this Argument, that 
if the Definition of natural Law is tobe founded on 
that neceſſary Honeſty or Turpitude of ſome Ac- 
tions, it mult be always perplext and obſcure, and 
run round in an unconcluding Circle; as will ap- 

ear to any Man who examines the Definition laid 
ons: by ? Grotius. And Dr. Cumberland excel- 
lently remarks, Ch. v. S. 9. that in defining the 
Law of Nature, when we uſe the Word Good, we 
muſt mean natural, and not moral Good; ſince it 
would be the higheſt Abſurdity to define a Thing 
by ſuch Terms as ſuppoſe it to be already known; 
thoſe very Terms being deriv'd as Conſequences 
from it, and depending on it as to their own Evi- 
dence and Certainty. . 

V. Thoſe Authors who ſearch for the firſt Pat- 
tern, or the original Draught of natural Law in 
Gow himſelf, are divided into two Parties. For 
ſome placing the Spring and Fountain, as it were, 
of it in the divine Will, do thence conclude, that 
inaſmuch as that Will is in the higheſt Manner 
free, the Law of Nature may therefore be chang'd 
by Gop, or the contrary be commanded, as is 
the Caſe and the Condition of poſitive Laws. O- 
thers affirm this natural Law to be founded after 
ſuch a Manner, in the eſſential Holineſs and Juſtice 
of Gop,astorepreſent and expreſs a kind of Image 
or Copy of thoſe Attributes. And hence likewiſe, 
they ſay, proceeds the Immutability of the Law 
of Nature : Inaſmuch as the divine Juſtice and 
Holineſs are utterly incapable of Change or Alte- 
ration. Concerning the tormer of theſe Opinions, 
we have this to remark, that it was indeed at firſt 
entirely free to the divine Pleaſure to produce or 
not to produce an Animal to whom the preſent 
Law of Nature ſnould agree. But that ſince Go p 
Almighty hath been pleas d to create Man, a Be- 
ing not poſſibly to be preſerv d without the Obſer- 
vation of this Law, we have no manner of Rea- 
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ſon or Colour to believe that he will either rever 
or alter the Law of Nature, ſo long as he bri c 
no Change on human Nature itſelf; and ſo 1015 
as the Actions enjoin'd by this Law do by a 920 


ral Conſequence promote Society, in which i 


contain d all the temporal Happineſs of Mankind; 


while the contrary Actions do by as ſtrong a Ne. 
ceſlity deſtroy that Society: That is, ſo long 1 


Beneficence, Kindneſs, Fidelity, Gratitude, and 


the like Practices, ſhall have a Power of engagi 
and of winning on Mens Minds; and AM: 
neſs, Treachery, and Ingratitude, a Power of Ws. 
ſing and provoking them. And therefore ſup of 
110g human Nature and human Affairs to be gx; 
and conſtant, the Law of Nature, tho? it owed 
its original Inſtitution to the free Pleaſure of Gop 
remains 2 firm and immoveable; unlike to thoſe di. 
vine poſitive Laws which depend in ſuch a Man. 
ner on the divine Will, as not to ſeem ſo neceſſa- 
rily requiſite to the good and ſafe Condition of 
Mankind in general. Beſides, tho' this Opinion 
be ſo far right, as it makes Gop the Author of . 
tural Law, a Truth which no Man in his Witz 
can doubt of; yet it ſtill remains an Uncertain. 
ty, by what Means this divine Will is to be known 
and what Tokens there are to evince, that Gon 
intended to comprehend ſuch or ſuch a Thing un- 
der the Law of Nature. And the ſame Inconve- 
nience attends likewiſe on the latter Opinion. For 


though no one can be guilty of ſuch horrid Im- 


piety, as to aſſert that the Law of Nature contains 
any Thing in it repugnant to the divine Holinek 
or Juſtice +; yet it would be very difficult toprove 
that the ſame Law is ſo exact a Copy or Reſem- 
blance of thoſe Attributes, that in what Manner 
ſoever G op Almighty is pleas'd to deal with his 
Creatures, particularly with Men, in the fame 
Manner the Law of their Nature commands 
Men to deal with one another. Nor doth it ap- 


s Our Author proves this in his Apology, S. 19. thus, If we demand of them who define the natural Law ſo, What Things 


are the Matter of this Law ? They'll anſwer, Such as are honeſt or diſhoneſt in their Nature, If we again ask them, What 
are thoſe? They can anſwer nothing elſe, than that they are the Matter of the natural Law. This makes well for the 
Schoolmen. But can't we ſpeak ſomething here in the Behalf of Grotius? I own, that the Notions of this great Man 
are not ſufficiently cleared and freed from yulgar Prejudices : But Iam very much miſtaken, if he has not found out the 
Truth, and can't explain his Notion ſo, that when the Thing is ſearched to the Bottom, the Difference between him and 
our Author will prove a verbal Diſpute only. The Right of Nature (ſays Grotius, Lib. i. Chap. i. S. 10. Num, 1.) conſiſts in 
certain Principles of right Reaſon, by which we know that an Action is honeſt or diſhoneſt morally, according to the neceſſary A gree- 
ment or Diſagreement it hath with a reaſonable or ſociable Nature, So that it isno Circle; for if you . 
that neceſſary Honeſty or Baſeneſs of the Actions commanded or forbidden by the Law of Nature, he'll anſwer you, From 
the neceſſary Agreement or Diſagreement with a reaſonable and ſocial Nature. Me, well. He ſeems to acknowledge al- 
ſo, with our Author, that this Neceſſity is not abſolute and independent upon the Will of Gop, This appears not 5 by 
the following Words, which finiſh Grotius's Definition, And by Conſequence GoD, who is the Author of Nature, orders or 
forbids ſuch an Aftion, but by what he ſays in his Preface, where he expreſſes himſelf more fully, The Law of Nature, as 
well that which conſiſts in our uniting in Society, as that which is ſo called in a more extenſive Senſe. This Right, I ſay, altho' it 
flows from the internal Principles of Man (i. e. from the Conſtitution of the human Nature) may nevertheleſs, and that 
with Reaſon, be attributed to Go p, becauſe he has ee ſuch Principles in us. I will now leave it to any Man, whe- 
ther the Commentators upon Grotius have not miſtaken his Senſe, and if when he ſpeaks of honeſt or diſhone Actions, he 
vi not mean them in the ſame Senſe that our Author allows them, as I have ſhewed above, Zib. i. Chap. i. f. 4. Note 4. and 
Ch. ii. S. 6. Note 1. | 

§. v. * Mr. Buddeus eſteems them Scepticks who favour this Opinion: For, ſays he, they may eaſily imagine that it is uncer- 
tain, whether G o p has not changed this or that Law, in this or that Caſe, and whether he does not command what we ſuppoſe for- 
bidden, and on the contrary forbid what we believe commanded, ſince he may do it at all Times without any Hindrance, according to 
them. De Sceptic. Moral. F. 32. p. 257. 

2 The Immutability of the natural Law is a Principle acknowledged by all ſuch as reaſon well. Hear what the Roman 
Lawyers ſay about this Matter, Sed naturalia quidem jura, que apud omnes gentes peræquèꝰ obſervantur, divina quadam provi- 
dentia conſtituta, ſemper firma atque immutabilia permanent; ea vero, que ipſa ſibi quaque civitas conſtituit, ſepe mutari ſolent, 


viel tacito conſenſu populi, vel alia poſtea lege lata, Inſtitut. Lib. i, Tir. ii. F. 11. See alſo the Digeſt. Lib. i. Tit. i. De 6 


jure. Leg. xi. and Lib, iv. Tit, v. De capite minutis, Leg. viii. as alſo a Paſſage in Cicero, which is quoted a little lower, $. 20. 
Nore 4. and Mr. Noodt's Probab. Juris, Lib. ii. Chap. xi. 

U pon this it is that they ought to reflect, who lay down for the fundamental Principle of the Law of Nature, the Will 
of Gov, affirming, that there is no great Difference between that and our Author's Hypotheſis, whereas what we ſeek 
chiefly to know is, what is the general Rule, by which we may diſcover what is the Will of G op, that we may draw from 
that Rule, by direct Conſequences, all the Maxims of the natural Law. 

In which Senſe we allow the Saying of Euripides (Hecub. v. 800.) Gob himſelf acts by a Law, i. e. by the Rules of 
Right and Wrong. See Lib. vii. Chap. vi. $.3. Note r. 3 
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ar how a Right which is to obtain amongſt Per- 
{ons by Natur e equal, can be copied from that 
tranſcendent Right, which the Creator uſeth to- 
wards his own orks; that is, how a Law im- 
poſing a mutual Obligation on Men, can repre- 
{ent any Image of Omnipotency, which no Laws, 
no Obligations can reſtrain 5. For that Argu- 
ment drawn from Scripture, about Man's being 
created in the Image of Go p, is of no Force as 
to the preſent Caſe. For even thoſe who confeſs 
that Image to be loſt, do yet acknowledge the 
Senſe of Datural Law to have ſtill remain'd in 
Man. Amongſt our ſelves we uſually call him a 
holy or righteous Perſon , who abſtains from 
groſſer Sins, and regularly obſerves his Duty: But 
now, who ever fram'd a Notion of the divine 
Holineſs by ſo unworthy a Model? He amongſt 
Men is accounted juſt, who makes it his conſtant 
Purpoſe and Reſolution to hurt no body, and ro 
pay every one their Due: But in Go p it is Juſtice 
to deſtroy his Creatures, even in the moſt grievous 
and painful Manner. N either can he ſo owe a 
Perſon any thing, as to be accus'd with doing an 
Injury upon withholding it. If he hath been 
pleas'd to promiſe any thing to Mortals, he indeed 
performs it: Not becauſe by virtue of ſuch a Pro- 
miſe they obtain a Right againſt Go p; but be- 
cauſe it would be ſome Kind of Derogation from 
his Greatneſs and Goodneſs, to command Men to 
expect any Favour from him, and afterwards to 
fruſtrate their Expectations. For he who breaks 
his Promiſe, either wants Power to perform it, or 
elſe through Inconſtancy or Diſhoneſty falls from 
the Engagement he had once well made, or elſe 
at the ſame Time of making his Promiſe, he was 
ignorant how the State and Condition of Things 
would be, when it was afterwards to be fulfill'd; 


all which Caſes imply ſome kind of Failing and 


Imperfection. Hence Go p cannot but obſerve his 
Promiſes, and Men ought not but to obſerve theirs: 
Hence human Promiſes turn into Debts, but di- 
vine Promiſes are made good out of pure Favour. 
What Rules the vindicative Juſtice of Go p pro- 
ceeds by, is far above our Apprehenſion to diſco- 
ver. But thus much is certain, that they are not 


dltogether conformable to the Methods of human 


O 


judicature. Ariſt. Ethic. Nicom. Lib. x. Ch. viii. 
M bat Kind of Actions ought we to attribute to the 
Gods ? Shall we ſay they are juſt ? But alas“ it 
would ſeem moſt ridiculous to fancy that they are con- 
cern'd in driving Bargains, in refioring Loans, and 
the like Performances, which we reckon honeſt 
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among ft Men. Shall we call them valiant and brave, 
able to endure Hardſhips, and encounter Dangers ? 
Shall we pronounce them liberal? F ho then fhall be 
the Object, or what the Matter of their Bounty? 
Certainly wwe muſt not oppreſs them with the Load of 
"Money .r Treaſures. In like Manner it would be an 


impertinent and troubleſome Commendation,” to” ſay 


they are temperate ; inaſmuch as they have no inordi- 

nate Affectious to govern and reſtrain. And ſo thus, 

F wwe run through the whole Train of human Aftions, 

wwe ſhall find them all ſo mean and contemptible, as 
to be infinitely unworthy of the Heavenly Natures. 

Catull. 24 Manl. 68. ver. 141. „ 


Atqui nec divis homines componier æqu un eff. 


No juſt Compariſon *twixt Gods and Men. 


From this Conſideration, that we ought not to 
admit any Law common both to Gop and Man, 
we may draw an ealy Anſwer to thoſe Inſtances; 
which ſome give of Go p's diſpenſing with the Law 
of Nature, as when he commanded Abraham to 
kill his Son, and the 7/aelites to rob the Egyptians, 
of their Veſſels of Silver and Veſſels of Gold. For 
Go p the ſupreme Lord and Diſpoſer of all Things, 
hath a much higher and fuller Right over his Crea- 
tures, than one Man can have over another, who 
is by Nature his Equal. Therefore we cannot pro- 
perly call it a Diſpenſation oFthe Law of Nature, 


when a Man by expreſs Command from Heaven, 


exctutes Go p's Right upon other Men, meerly 
as His Inſtrument. Comp. Grot. Lib. i. Ch. i. 
g. x. Note 6. None, I believe, can be ſo ſimple as 
to imagine, that when the Object is chang d, or 
the Circumſtances varied, the Law it ſelf ſuffers 
Alteration. When he Creditor hath forgiven a 
Debt, it loſeth that Name, and therefore is nos 
longer comprehended under the Law, which en- 
Joins Payment. And as for the other Inſtance, 
when the Goods of a Perſon who gave a Thing 
in Truſt, are adjudg'd to the publick Treaſury, 
neither the Law is chang'd, nor its Object. For 
thus runs the Law, He who receives a Thing in Truſt, 
ought to reſtore it either to him who committed the Thing 
(being his own) 10 bis Charge, or to him on whonz 
the Right deſcends 7. Now this Law cannot af- 
fe& the Thief, becauſe the Thing was not his own; 
nor the former Owner, who is ſuppos'd to be 
at preſent a baniſh'd Man, becauſe the Propriety of 
all that was his paſſeth to the Publick. | 

VI. Bur neither do the Arguments which the 


5 We muſt add here two r e Obſervations, I. That there are ſeveral Acts of human Juſtice which can't be attributed 
to Go p, becauſe of the Excellency ot his Nature. Such are a great Number of the Acts of univerſal Juſtice, and thoſe of 
particular Juſtice, which regulate Contracts, invented to carry on the Buſineſs and Neceſſities of Life. See Pſal. 1. ver. 10, 
11, 12. Rom. xi. 35. For who, for Example, dare reaſon thus? Pay your Debts, becauſe Go p my his, Be grateful, 
becauſe Go v is kind to them that ſerve him, Obey your Governors, becauſe Go p is ſubject to his Superiors. Honour, 
our Parents, becauſe GoD honours his. Are not theſe Arguings manifeſtly abſurd ? It. Moreover, as we know Gon 
* his Works, and by aſcending from the Effect to the Cauſe, we can't know the Perfections of Go p, but by taking from 
the Perfections of the Creatures, and eſpecially from Man's, whatever is imperfect, and then attributing them to Go p, 
when they are ſo purified. Thus having obſerved that theſe are the Perfections of Man, to keep one's Promite, ſpeak the 
Truth, do no Man any Injury, diſtribute Juſtice impartially, we thence conclude, that they ought to be in him, who 
is the firſt Cauſe and abſolute Lord of the World; but in a moſt excellent Manner, and worthy of the ſupreme and 
ſovereign Being. It would be ridiculous then to eſtabliſh divine Juſtice upon the Foundation of human, becauſe this 
laſt is better known than the firſt, as Dr. Cumberland, De Leg. Nat. Prolegom. S. 6. and Ch. v. $, 13. acknowledges, I 


have taken this out of the Specimen Controverſ. Pufendorf. morarum, &c. Ch. iv. f. 4. and out of his Epiſt. ad amicos p. 262. 


s Ariſtotl:'s Greek is this, Ipxtic 5 moins db, xp airoi;; woreps Tu; dixuing; = Athen Peru CwERGITOTEH, 
rape cer Dj, Dis, % or Y Tundra ; NG Te ardpeins; Ce T4 © e runden td or es a oTs E 7 
1 rs fAdubipiz; 3 rb. Y dwouow; wrome e', of x Loa adrelz vignowa, i 21 reifrer 1 5 oo@pors, 7) a» dir; # Qugrixts 6 Ina 
og, 374 8% AN Paunac imibupnicns; dies 5 rea Pale iv Te x Tus xpeßis, pirpe 3 attic Fav. 

7 See Lib, iv. Ch, xiii. f. 5. following. n 22:8 
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Author i of the Treatiſe De Principiis Juſti & De- 
cori produces, ſeem forcible enough to cſtabliſh a 
Twofold natural Law, divine, and human, which, 
ſuppoſing the preſent Order of the World to continue, 
-do fall in auith one another *. For inaſmuch, as all 
Law implies Obligation, and that agan preſup- 
poſes ſome external and ſuperior Principle, it doth 
not appear how we can, without Abſurdity, ap- 
ply any ſuch Matter to Go p. And it is alike Im- 


or by his own Eſſence. Nor will that Text 
which he alledges, of Rom. i. 32. ever prove 3 
ſuch a Law to be in Go p. For ſince the Gentiles, 
from the Dictates of their Reaſon, were able to 
gather the Knowledge of the Law of Nature, the 
next thing which they muſt infer, was, that GoD 
the Legiſlator would not ſuffer the Law to be vio- 
lated without puniſhing the Offender. Therefore 
upon the Violation of that Law, there ariſes a 
Right to God (if it be decent ſo to ſpeak) of ex- 
acting Puniſhment z or upon Commiſſion of the 
Sin; Gop moſt juſtly executes what he before 
threatened. But who can conclude from hence, 
that God is obnoxious to Law? What follows is 


propriety to ſay, that 2 GOD is oblig'd by him. 
5 


an ambiguous Expreſſion, That the ſupreme Right 
of GOD over his Creatures is diſcaver d by natural 


Reaſon from thoſe Principles, which make the Foun- 
dations of natural Right and Equity among/s Men. 
For if this only be the Senſe of it, that in many 
Caſes Go doth proceed in the ſame Manner in 
his Dealings with Men, as he would have them 
follow in their Tranſactions with each other; it 
will eaſily paſs without Contradiction b. For thus 
Gop by the natural Law, hath enjoin'd Men to 
keep their Promiſes, as he will firmly keep thoſe 
which he makes himſelf e. So he forbids human 
Judges to condemn the Innocent, declaring that 
he bimſelf will acquit them in his own Judgments 
d 4, But if it be meant to aſſert that Go D hath 
no more Right over his Creatures, than Men are 
allow d to obtain over each other; there will be 
need of more convincing Arguments to make us 
believe, that the ſupreme Lord and Maſter hath 
no fuller Right over his Servants, than the Ser- 
vants have over their Fellow-Servants, with 


a Velthu ſen, p. 253. b See Luke vi. 35. 


r ii ni. . . 2. 


© Rom, iii, 4. Hebr. vi. 17, 18. 


Of ibe Lau e Nalure in general. 'Boox II. 


whom Nature has ſet them on a Level : Or, 90 


9 


uſe. Grotiuss e Terms, that the Jus Reftoriam, and 
the Jus Aquatorium, the Right of Governors 
and the Right of Equals are exactly the fn? 
5 4 1 rite 5 
Neither muſt we let that Aſſertion paſs by un 
cenſur'd, which the Author of the ſame Treatiſe 
lays down, pag. 2. That GO ougbt neceſſarily N 
efeem the Laws of Nature as juſt, the Order of tg 
Univer ſe beingeftabliſh'd inthe Manner we now bebolã. 
Aud that he cannot but own every Deviation from them 
70 be indecent and unjuſt. For without doubt tho 
1mperious Terms, & O D ought neceſſarily, are ye, 
unſuitable to the Majetty-of an Omnipotent Lc. 
giſlator. Nor is here any Neceflity to be diſc. 
yer'd in the Caſe 5, except ſuch as owes its Ori. 
ginal meerly to the divine Pleaſure. The Reaſon 
which he ſubjoins is not {ſtrong enough to main. 
tain his firſt Poſition; All Things, lays he, which 
oar Thoughts can imagine, hade always ſome King of 
4 lots or Relation, ariſing from the imrinſick Nature 
of the Thing, and which cannot be ſeparated fro j1, 
Thing, without offering Violence to Reaſon. For this 
Nature, and this adhering Relation, Things have 
not from themſelves, but from the free Will of 
Gop; and the Decrees of his Will cannot pro- 
perly be called his own Law. Thus, the Reaſon 
why amongſt Men one Benefit obliges to the Re- 
turn of another; why Violation of Covenants 
Inhumanity, Pride, Slander, can never be allow 
able, is, becauſe Go p hath given Man a ſociuble 


, 


Nature, and as long as that Nature remains unal- 


ter'd, thoſe Things which are agreeable to it muſt 
be good and honeſt, and thoſe which are repug- 
nant to it uncomely and unlawful. But who can 
hence infer, either that there is but one Law com- 
mon to Go» and Men, or that Things are indu- 
ed with any 4s; or Habitude, independent from 
the divine Di ofal ? 

VIE. Tho: \ who found the Law of Nature on 
the Conſent of Mankind in general, or on the 
Agreement either of all, or however of the moſt, 
and the moſt poliſh'd Nations, ſeem chiefly to fol- 
low * Ariffotle, as the Author and Patron of their 


Opinion. He, in his Ethicks to Nicomachus, B. v. 


d 2 Chron. xix. 6, 7, Rom. ii. 2. 


* 


$. vi. * Our Author here breaks off his Diſcourſe in a ſtrange Manner, to confute a Writer which he had read over 
in too great Haſte. Velthuyſen does no where make two diſtin Kinds of natural Right, one to which God is ſubject, 


and the other to govern Man; but that natural Right which he calls divine, as we 


| as that which he calls human, is 


a Law only for Man. He has no Word that ſo much as intimates, that he would eſtabliſh a Right common to Gov 


and Men. He only endeavours to prove that the Law of Nature, which is taught us by Reaſon, is really a divine Law, 
and that Go p can't diſpenſe with it, but he muſt contradict himſelf, ſo far as the Conſtitution of Things is ſuch as 
he himſelf appointed at the Creation of the World. This appears both by the Coherence of his Diſcourſe, and by 
what he had before ſaid, p. 52,53. I had not minded to juſtify this Author in this ſecond Edition of my Work, if 1 
had not forgot it in my firſt, I know not how to read what, follows in the Original. 

* J know not what our Author means here, for theſe Words are not the Perſon's whom he confutes. 

3 Nor is this Mr. Velthuyſen's Concluſion which he aims at. His Deſign was only to prove, that the Gentiles might 
know very well, that by breaking the Laws of Nature they diſobeyed Gop, and ſo deſerved his Corrections, ſo that 
he might juſtly puniſh with Death any that had ſinned againſt the Law of Nature, From whence it follows, that in 
ſinning againſt the Law of Nature they ſinned againſt the Law of Gop. | 25 

5 Mr. Felthuyſen ſays not the leaſt Thing that tends that Way. He only aſſerts, that Go p, notwithſtanding his Al- 
ighty Power, does nothing but what's agreeable to his Perfections. There is nothing, ſays he, of a worſe Conſequence 


in re : 
allowed, we defiroy all reaſonable Worſhip ; Men will be obliged to renounce the Uſe, of right Reaſon, They muſt do and believe, 


in reference to GO P, Things contrary to the Light of the cleareſt Reaſon, and conform to ſuch Notions as tu them are incredible, &c. 
I can't ſee that Mr. Velthuyſen intends any other Neceſſity here, than what is founded upon the Perſections of the 
Deity, who permits us not to will the End, without willing at the ſame Time the Means neceſſary to arrive at it, for 
this is the Principle he uſes, as well as our Author, to diſcoyer the Original of the. Laws of Nature. See $, 12. following. 
F. VII. r The Greek of Ariſtotle is, Duo ov #3 Ou To r. c 7 u a e Ge) py, O & 7. cen, i p14 And again, 
Ee P 0 ſverriverrai ri TOOTH, Puoy retro Jian, 2 adien, x pandemic KOUYGVGS TAGG. EEINHAREG y tends ow 0;x;., See Cicers's 
Tuſc. Queſt, Lib. i. Ch. xiii, xiv. The Conſent of all Men in any Point, is to le eſieem'i à Lau of Nature. And again, The 
Conſent of all Men is the Voice of Nature, | = 


ligious Matters, than to teach that GOD does many Things wherein human Reaſon can ſee no Juſtice, For, if this be 
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„ + calls that natural Juſtice, which. bears the 
50 " Force in all Places, and doth not depend on par- 
ticular Sentiments. And in his Rhetorick Boo v. 
Ch. xiii. he tells us, There 15 4 general Right and 
Monz, or Juſt or Unjuſt, believ'd and profeſs'd by 
all Men; although no Society ſhould be inſtituted 
amongſt them, and no Covenants be tranſacted. | 
Now beſides, that this Way of proving the Law 
of Nature is only 4 poſterior 2, and therefore can- 
ot ſhew the Cauſe and Reaſon of the Thing; ſo 


not 


js it very ſlippery and uncertain, and involy'd in 


an endlẽſs Maze of Doubts and Perplexities. To 
appeal to the Conſent of all Mankind, Mr. Hobbes * 
obſerves to be inconvenient upon this Account, 
becauſe at this Rate it would be impoſſible for a 
Man, actually uſing his Reaſon, to fin againſt the 
Law of Nature. Inaſmuch as his Conſent being 
wanting, Who is a Part of Mankind, the com- 
mon Agreement muſt needs be maim'd and im- 
erfect. Then again, becauſe it would not be fair 
to gather the Laws of Nature from the Conſent 
of thoſe who break them more frequently than 
they obſerve them . For, as J/ocrates > ſpeaks, 
It is a. natural Misfortune which we all lie under, 


that we ſbould mere frequently tranſgreſs than per- 


form our Duty. | 
Nor will it be a more happy Way of arguing to 
appeal to the Conſent of all Nations. For, were 
it poſſible for us to underſtand all the Languages 
of antient and modern People, yet we ſhould be 
ſtill far enough to ſeek in the Knowiedge of their 
Manners and of their Inſtitutions. We cannot 
hit off this Difficulty by ſaying, that the Conſent 
of the moſt civiliz'd Nations is fufficient, and that 
the Opinions of Barbarians are not to come into 
the Account. For, what Nation, any Ways able 
to manage and to preſerve itſelf, will own the Ti- 
tle of Barbarous ? Or what Nation can take fo 
much on itſelf, as to deſire its own Manners and 
Proceedings ſhould be the Standard in trying all 
others, and that whatever People did not exactly 
conform to its Model, ſhould be immediately 
ronounc'd barbarous and ſavage ? Heretofore the 
Pride of the Grecians cenfurd. all as Barbarians, 
who liv'd without the Bounds of their Country. 
The Romans afterwards ſucceeded them, as well in 
their Arrogance as in their Empire. And at the 
preſent, ſome few Nations here in Europe have 
the Vanity to prefer themſelves to the reſt of the 
World, in the Opinion of their on Civility and 
Improvements of Living. But there are not want- 
ing other People, who imagine themſelves to have 
the Advantage of them in all Reſpects: And 'tis 
an old Proverb amongſt the Chineſe, that them- 
ſelves only have two Eyes, only the Europeans one, 

and all the reſt of the World are ſtark blind. 


De Cive, Lib. ii. F. 1. b Orat. ad philipp. 


to be the true Philoſophy. 
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| Some too there are, who fall foul upon our 
Learning, in proſecuting which we ſpend ſo much 
good Time; they will have it to be no better than 


a Prop, or a Crutch to ſupport and afſiſt our Dul- 


neſs: Inaſmuch as the good Diſpoſition of many 
Men carry them on to a natural Innocence and 
Probity, without Improvement or Ornament of 
Letters; and becauſe it requires no great Clerk- 
ſhip to be an honeſt Man. It is likewiſe too evi- 
dent that high Attainments of Knowledge are 
not always bleſs d with the Attendance of good 
Manners or of good Temper e. Many Nations 
we ſee pride themſelves in the tedious Pageantry of 
vain unneceſſary Things; deſpiſing thoſe who lead 
a Life of leſs Gallantry and more Simplicity. Vet 
were we to ſeek for Innoceney and Integrity, we 
might, perhaps, find them much ſooner amongſt 
theſe plain and unartificial Mortals, than amongſt 
their ſtately and formal Neighbours. $ Tis a 
ſhrewd Remark of Juſtin, Lib. ii. Ch.ii. ſpeaking 
of the Scythians; It ſeems wonderful, ſays he, that 
Preer Nature ſhould give them, what the Grecians, 
with the long Inſtitutions of their wiſe Men, and the 
Precepts of their Philoſophers could never attain; and 
that the politeſt Manners ſhould be diſtanc'd and out- 
done in the Compariſon with Barbarity. Of ſo much 
greater Benefit on one ſide was the Ignorance of Vice, 
thaw on the other the Knowledge of Yirtue. Vid. Va- 
ler. Max. Lib. i. Ch. i. C. 2. Extern. & Sext. 
Empiric. Hypotyp. Lib. ii. Ch. v. where we meet 
with ſeveral Things to the ſame Purpoſe. 
Beſides, that ſuch a Conſent can be of no Force, 
appears from this farther Reflection; that the 
Number of Fools far exceeds that of wiſe Men; and 
that few Perſons have form'd their Opinions upon 
a full Search into the Foundations of Things; bur 
moſt Men follow on in the Track of others, and 
yield an implicit Aſſent to their Notions, without 
applying their own Thoughts or Judgments to the 
Points in Debate. Farther, altho' we have a to- 
lerable Aſſurance of the Conſent of moſt People, 
at leaſt as to the general Precepts of natural Law; 
and altho' we may preſume on the Conſent of the 
reſt, from the Principles of thoſe who are better 
known to us, yet it is more ſafe to conclude 
hence, what thoſe Nations eſteem juſt and equal 
amongſt themſelves, than what they think fair 
Ways of dealing with Strangers; all whom s are 
by ſome People accounted Enemies, and treated 
accordingly d. ' 
VIII. Tho' the common Uſe and Cuſtom of 
many Nations may ſeem to be alledg'd with more 
Force for proving a Thing to be lawful or allow- 
able, than for the proving it to be actually com- 
manded by the Law of Nature ; yet that we can- 
not with any Security make fo much as the former 


© Plato Epiſt. x. Firm Integrity, Faith, and ſincere Dealing, this Z take 
d Add, Montaigne's Eſſays, Lib. i. Ch. xxx. | 


2 That is, not from the Nature of the Thing it ſelf, but from ſome external Principle, as from the Conſent of People, 


8 The Greet is, Ad W dre AA TSOUXE 


HapugT ary, 1 x&Togbgy, 


4 Charron reckons this among the fooliſh Opinions that are in the World, to condemn and reje& all Things, 
Manners, Opinions, Laws, Cuſtoms, and Obſeryances, as barbarous and evil without Knowledge of them, meerly be- 
cauſe they are not uſed by us, and are not thought proper for our Practice. Of Wiſdom, Lib. i. Ch. vi. $. 9. Numb. 2. 
See alſo Lib, ii. Ch. viii. and Ch, ii. $.5. Let the Reader further conſult Mr. Bruyere's Characters in his Chapt. of Judg- 
ments, p. 420, and he'll find ſomething very ingenious and ſmart upon this Subject there. | 

5 Juſtin's Words are, Prorſus ut admirabile videatur, hoc illis naturam dare, quod Greæci longa "pry doctrina 


preceptiſque philoſophorum conſequi nequeunt, cultoſque mores incults barbariæ collatione ſuperari. Tanto p 


vitiorum ignoratio, quam in his cognitio virtutis. 


us in illis proficit 


s This appears eſpecially by the Example of Two of the moſt famous People in the World, I mean the Greeks and Romans, 


See Parrhaſiana, Tom. 1. Paze 202, 203, and Mr. Lo Clerg's Ars Crifita, Tom. i. Part 11, F. 1. Ch. vi. S. 2, Cc. 
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of theſe Concluſions ſeemi probable from the great 
Variety and Contradiction diſcoverable in the Man- 
ners and in the Inſtitutions of the moſt famous 
People upon Record. So that we may well apply 
to the preſent Caſe, that Saying: of * Socrates a, 
vx eig WED als Ye OW aTxaNss KaATUPLU YE; kis TE; 
rs avaptpwy. You conſult no veryexpert Maſters, 
when you refer yourſelf 10 the Multitude for Inſtruc- 
tion. To the ſame Purpoſe Plutarch b obſerves, 
that the Laws of Men are vaſtly different, ſome mak- 
ing one Thing to be good, and ſome another * And 
Tacitus's Deſcription of an Army compos'd of va- 
rious Nations, may ſerve to fepreſent the ſame wide 
Diſagreement. Their Languages, their Manners, 
their Deſires, ſays he, are different; and while ſome 
ill have one Thing to be lawful, and ſome the con- 
trary, amonsft them all, nothing can eſcape as un- 
lawful * To give ſome Account of this Variety 
by way of Specimen. Ariſtotie d reports of ſome 
ſavage Nations on the Confines of Pontus, that it 
is cuſtomary with them, to borrow one another's 
Children, to furniſh out their Feaſts. 
People he preſently after calls rational, Mild, and 


living only by Senſe. Euſebius, in his Book de Præ- 
paratione Evangelick ©, reckoning up the foul Cuſ- 


toms and Manners which had been corrected by 
the Doctrine of the Goſpel, amongſt others, men- 
tions the Pollution with Mothers and Siſters in 
Perſia (which Diogenes Laertius f too takes Notice 
of from the Authority of Socion) the eating of hu- 
man Fleſh, and the murdering of Children under 
a religious Pretence amongſt the Schibians: He 
adds that the Maſſagetæ, and the Derbices us'd to 
kill their Relations when they grew very old; and 
make an Entertainment with their Bodies; that the 
Tibareni in Cappadocia, threw their antient Perſons 
down Precipices; that the Zyrcamans caſt out 
their Dead to the Birds, and the Caſpians to the 
Dogs, to be devour'd. Hither alſo may we refer 
thoſe foul Watchings and other Ceremonies, de- 
ſign'd for the Honour of their Gods, but mixt 
with all the licentious Practices of Adultery and 


Lewdneſs; as alſo the human Sacrifices barbarouſly 
murder d on their Altars. The fame excellent Au- 


thor 8 gives the following Relations out of Bar- 
deſanes the Syrian. Tis a Lawamong ft the Getulians, 
that the Women offer their Bodies to whomſoever 


They pleaſe, eſpecially to Strangers; and that their 


Husbands ſhall not accuſe them on theſe Accounts, or 


pretend to cenſure them as guilty of Adultery. The 


ſame Liberty obtain d among ft the BaEtrians. Where- 
as, on the contrary, amongſt the Arabians, all Adul- 
treſſes were puniſh'd with Death, and if ſuſpected on- 
ty, underwent ſome leſſer Penalty. In Parthia and 
Armenia it is provided by Law, that no Man ſhall 
be accus d for killing his Wife, his Son, his Daugh- 
ter, or bis unmarried Brother or Siſter. Among ft the 
Atrians petty Robheries are puniſh'd with Stoning , 
among ſt the Bactrians only with the Ignominy of be- 
ing publickly defiled with Spittle. The wiſe Men of 
Greece are not aſbamed to court the Love of little 
Beautiful Boys. In Britain many Men poſſeſs one 


Mife. In Parthia many Women belong to one Huſ- 


M the. Lau of Nature. in general. Book IL 


And theſe” 


band. 2 Sextus Empiricus b the Sceptick, to they 
that there is no Certainty in the Notions of 
Honeſty or Diſhoneſty, hath raked up a 
Heap of theſe contradictory Cuſtoms and fuſſi. 
tutions. But he hath ſtumbled ver fatally in 
the very Entrance of his Deſign, while he talks 
in this Manner: Amongſt us Pollution with thy 
male Sex is unlawful and abominable ; yet amon F 
the Germans, as is reported, it is no D 
but rather a faſhionable Practice. For the Grecian: 
were ſo ſcandalouſly addicted to this unnatural Vice. 
that Plato, in his 8th Book of Laws, though: 
there was need of urging ſome Reaſons to prove 
the Poſſibility of reſtraining it by publick Ediqs 
And that the Beotians, Sextus Empiricus's Coun. 
trymen, ought not to ſtand excepted from this Im. 
putation, may be gather'd from a Paſſage in Cyr. 
nelius Nepos's Life of Epaminondas ; though perhaps 
the vile Cuſtom had ceas'd in thoſe Parts before 
this ſceptical Philoſopher wrote. That it once 
wa there, he himſelf afterwards relates. But 
what he reports of the Germans, is ſo groundleſs x 
Falſity, that tis wonderful how it ſhould enter in- 
to the Head of any one, who is the leaſt acquaint- 
ed with the Manners and the Story of that Na- 
tion. He adds, that the Cynick Philoſophers, and 
Zeno, Cleanthes, and Chry/ippus, eſteem'd the fame 
foul Enormity an indifferent Thing. That ſome 
of the Indians thought it no Indecency to be fami- 
liar with their Wives in Publick. That in ſeveral 
Parts of Egypt for Women to proſtitute themſelyes 
was look'd on as a creditable Profeſſion; and that 


*rwas uſual with the younger Sort firſt to get them- 


ſelves a Fortune by the jilting Trade, and then to 
marry. That the S$zozcks held it to be no irrational 


Practice either to frequent the Stews, or to main- 


tain one's ſelf by Pimping. That the Perfians con- 
tracted: Marriages with their Mothers, and the E- 
gyptians with their Siſters : The former of which 
Zeno maintain'd to be agreeable to Reaſon i. That 
Chry/ippus permitted a Father to have Children 
by his Daughter, a Mother by her Son, and a 
Brother by his Siſter. That Plato allow'd the 
Community of Wives. Thar *rwas a receiy'd Cuſ- 
tom with many of the Barbarians to feed on Man's 


Fleſhz which the Szoicks themſelves approv'd of. 


That, amongſt many others, Adulteries paſs'd for 
indifferent Matters. That the Scythians offerd 
Strangers to Diana; and kill'd their own Parents, 
when they arriv'd beyond the Age of Sixty Years. 
That by a Law of Solon's at Athens, the Parents 
were impower'd to pat their Children to Death. 
That the Roman Glas after the Performance 
of their Murther, receiv'd Honours and Rewards. 
That Thieves amongſt the Spartans were punith'd, 
not for ſtealing, but for letting themſelves be 
catch'd. That the Amazons, if they happen'd to 
bear male Childten, willfully made them Cripples, 
to prevent their Performance of any manly Actions 
or Exploits. He enlarges farther about the different 
Opinions in reference to the divine Nature, a- 
bout the Diverſity of religious Rites and Ceremo- 
nies, about the various Manners of Burial, and 


2 Plato Alcibiad. 1. * In Themiſtocl. pyrrhon. Hypotheſ. Lib. ii. Ch. v. p. 125. Ed. Wech, e Hiſt, 3. Lib. iii. Ch, xxxix, 


in fin. Ethic. Lib. vii. Ch. vi. e Lib. i. Ch. iii. 


h pyrrhon. Hypotheſ. Lib. iii. Ch. xxiv. 
of Looſeneſs and Impudence. | "= , 
g. viz. * But here he ſpeaks of the Multitude or Populace, and not of the Conſent of ſeveral Nations. 


2 Theſe Remarks againſt Sextus Empiricus, in Fayour of the Germans, contain only an ulefets Pigreſſion, which 


the 


might well be ſpared, as I haye done, 


f See his Preface, 5. 7. with Menage's Notes. 
i 1bid. Ch. xxiii, Zeno's Speech, as there repreſented, reacheth the higheſt Degree 
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d Procurements of Death 2. Tully b re- 
4 — the Egyptians, having their Minds over- 
2 by wicked Errors, will ſooner let themſelves be 
2 Pieces, than they will hurt a Serpent, an Aſp, 
Cat; a Dog, or a Crocodile : And if they happen 


ynawares to do any of theſe Creatures a Miſchief, they 


voluntarily undergo any Puniſhment. Busbequius © in- 


forms us, that Theft is an honourable Practice a- 

ongſt the Colchians : And Fran. Alvarez that in 
nie the Cuſtom is, for the Thieves to preſent 
1 Part of their Booty to the King, keeping the 
"eſt without Scandal for their own Uſe. Philo Ju. 
leus de Temulentia, p. 208, 209. Ed. Genev. 3 And 
theſe Things may give us Warning not eafily 70 credit 
thoſe Uncer tainties, which being diffus'd thro* almoſt 
the hole World, have thrown both Greeks and Bar- 
arians into common Errors of Judgment. mean 
thoſe early Iuſtitutions, thoſe national Cuſtoms, thoſe 
antient Laws, through the whole Sum of which We 
cannot find one in which all agree but in every Coun- 
try, People, City, Street, and even in every Houſe, 
;he Men at leaſt, differ from the Women, and the 
Children from both. And indeed I do not wonder, that 
a confus'd and miſcellaneous Rabble, meer Slaves to 
Laws and Cuſtoms, however introduc d, inur d from 
the Cradle to yield Obedience to them no leſs than to 
Maſters or Tyrants, and having their Mind cow'd and 
broken by Severity and Blows, and not able to aſpire to 
any great and manly Attainments, ſhould believe the 
Traditions they receiv'd from their Ancefiors, and let- 


ting their Reaſon lie without Uſe or Exerciſe, affirm 


Things, or deny them unexamin'd and unobſerv'd. But 
] cannot forbear wondering at the Philoſophers ; who, 
bild the greateſt Part of them pretend to hunt for the 
real Truth and Certainty of Things, dividing themſelves 
into ſo many Troops and Orders,pronounce of almoſt eve- 
11 Matter, great or ſmall, ever with Difference, and 
often with Contradiction. Add. Montaigne's Ef. 
Lib. i. Ch. xxii. and Charron of Wiſdom, Lib. ii. 
Ch. viii. $. 4 7. g | | 

IX. But that Notion of extracting the Law of 
Nature from the Manners and Cuſtoms of the 
World, is accompanied with this farther Inconve- 
nience; that tis almoſt impoſſible to find any Na- 
tion, which is govern'd purely by natural Law; 
but every Country hath its own particular Laws 
ſuperadded, either in Writing or otherwiſe; to be 
made uſe of when the People have any Bargains or 
Tranſactions with their Fellow-ſubjects. And 
many times Affairs in Debate between whole Na- 
tions, are decided either by civil Law common to 
both, or by the Law of Nature, as it is not na- 
ked, but cloath'd, as it were, with many poſitive 
Additions. So that it is no eaſy Matter to diſtin- 


Add. Diog. Laert. in Pyrrho, Lib. ix. 
e Thalia, p. 112. Gr, Edit. H. Steph. 


CHAT. III. Of the Law of Nature in general. 


b Tuſc. Queſt. Lib, v. Ch. xxvii. 
f Pyrrhon, Hypoth, Lib. iii. Ch. xxiv. 
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guiſh what thoſe Nations admit for natural Law; 
and what for poſitive and civil. We may add to 
this Conſideration, that meer Uſe and Cuſtom 
whenit hath born along, andanunqueſtion'd Sway, 
frequently puts on the Face and Semblance of na- 
tural Reaſon. *Tis ranifeſt, ſays Agathias d, that 
whatever Law or Inſtitution hath obtain d thro' along 
Courſe of Time among ſi many People, they certainly 
cryit up for moſt excellent and moſt equitable; and i 

any Thing be attempted contrary to it, this they rejełt 
as ridiculous, and unworthy of all Credit and Allows 
ance. We havea famous Example to this Purpoſe in 
Herodotus . Darius, for Experiment's fake, put 
the Queſtion to the Greeks, who were under his 
Command, what Sum of Money he ſhould give 
them to feed on the Bodies of their deceas'd Pa- 
rents, after the Manner of the Indians. Upon their 
Refuſal to comply on any Conſiderations, he ask d 
ſome of the Indians, what they'd take to burn their 
dead Parents after the Grecians Faſhion, and not to 
eat them: But they ſetting up a general Outcry, 
deſired the King to have better Thoughts of them. 
Beſides, to have been inur'd in any Opinion from 
one's Infancy, is fo forcible a Prepoſſeſſion, that 
altho' the Opinion be falſe, yet it ſcarce enters in- 


to any Perſon's Head to queſtion it; at leaſt it paſ- 


ſes with an uncontrol'd Currency, amongſt Men 
of vulgar Parts and Capacities. * Ariſtot. Problem. 
$. 18. Qu. 6. Thoſe Things which Men have at firſt 
made Choice of, and to which they have been accuj- 
tom d, in theſe they are not able to judge for the bet- 
ter. For their Mind is already corrupted by evil Pre- 
Judices and Prepoſſeſſion. Cicero. Tuſc. Queſt. Lib. 
iv. Ch. iii. Some Perſons are tied and reftrain'd in 
their Notions, before they are capable of judging what 
ig beſt, and afterwards, in the weakeft Part of their 
Age, either following the Opinions of ſome Friends, or 
taken with the Speech of the firſt Maſter they have 
heard, they give their Verdicts on Points which they do 
not in the leaſt under ſtand, and being carried with the 
Violence, as it were, of a Tempeſt, to ſome particular 
Doctrine or Sect, they cleave to it as if they were hugging 
a Rock to ſave their Lives. And a little after, I know 
not how it comes topaſs, that moſt Men had rather con- 
tinue in a Miſtabe, and quarrel and fight in Defence 
of an Opinion which they have once lov'd andembrac'd, 
than to examine without Obſtinacy or Partiality, what 
is deliver d with moſt Agreement on all Sides. Add. 
Mich. Montaigne s Eff. Lib. i. Ch. xxii. Philo Jud. de 
Abrahamo p. 294. B. Ed. Genev. Iuveterate Cuſtom 
uſually bears as much Force as Nature itſelf. To 
the greateſt Part of Mankind we ma apply Sextus 
Empiricus's * Saying, they follow the uſual Ways 
of Life without Thought or Reflection f. And 


© Epiſh, ili, d ib. ii. Ch. xx. 
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Tully's Words are, Nam ceteri primum ante tenentur adſtricti, quam, quid efſet optimum, judicare 


potuerunt : deinde infirmiſſimo tempore etatis aut obſecuti amico cuidam, aut una alickjus, quem primum audierunt, oratione 
capti, de rebus incognitis judicant, & ad quamcunq; ſunt diſciplinam quaſi tempeſtate delati, ad eam, quaſi ad ſaxum, adhereſcunt. 
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s Euripides's Obſervation is no leſs true, that the 
Traditions which we receiv'd from our Parents, and 
which are grown up with us, no Reaſon can con- 
fute, no Strength of Wiſdom can over-rule *. To the 
fame Head we may refer that Text of the + Apo- 
ſtle, 1 Cor. xi. 14. and that Remark in Plato, in 
his ſeventh Book of Laws, that our uſing one of 
our Hands more readily than the other, proceeds 


1 from Cuſtom : Inaſmuch as Nature equal- 


y favours both. Amongſt many People Honour 
and Reſpect are meaſured by the Length of 
Beards *; whereas, on the contrary, the greateſt 
Part of the Americans think it a brutiſh Indecen- 
Cy to mr with any Beard at all. [+ 

But all this while, we do not aſcribe ſo much 
Force to Cuſtom, that it ſhould be able in ſuch a 
Manner to deprave and ſeduce the Judgment of 
Reaſon, as to render the Truths concerning natu- 
ral Laws impoſſible to be apprehended ©. 

X. This ſtrange Diverſity of Lawsand Manners, 
by which moſt Nations in the World contradict 
each other, hath, without doubt, been the Occa- 
ſion why ſome Men have aſſerted that there's no 
ſuch Thing as natural Law, but that all Law firſt 
aroſe from the Convenience and the Profit of par- 
ticular States, and is incapable of any other Mea- 
ſure. Thus Horace, Serm. Lib. i. Sat. iii. v. 98, 


111, Oc. 
Al; ipſa utilitas, juſti prope mater & equi. 


Jura inventa metu injuſti fateare neceſſe eff, 
Tempora fs faſtoſq; velis evolvere mundi. 

Nec natura poteſt juſto ſecernere iniquum, 
Dividit ut bona diverſis, fugienda petendis. 


Of Mother Profit, Juſt and Right were born. 


Turn o'er the muſty Annals of Mankind. 

And you'll confeſs that Laws were firſt enjoin'd 

Thro' Fear of Wrong: Meer Nature never knew, 

Or Good, or Bad to ſhun, or to purſue. 

Ovid Ep. Heroid. iv. v. 131, Cc. makes his 
Phedra declare her Mind to the ſame Purpole. 


Tha vetus pietas evo moritura futuro, 
Ruftica Saturno regna tenente fuit. 
Jupiter efſe pium ſtatuit quodcunq, juvaret. 


That Thread - bare Virtue only held its Sway, 
Whilſt heavy Saturn rul'd the Sons of Clay. 
Jove broke the dull Reſtraint; by Jove's Decree 
Profit is made the Teſt of Piety. | 


2 In Bacchis, v. 201, &c. 
Ch. viti.'$. 6. & Ch. ix. 
Book ix, Divine Inſtitutions, Lib. v. Ch, xvii, 


* 


Euripidess Words are, Harpbe æ fade, acl" ö fu, xporg 
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b Vide Arrian, Epictet. Lib. ii. Ch. xvi, 
4 Add. Selden de J. N. & G. ſecund. Hebræos. Lib. i. Ch. vi. 


Of the Law of Nature in general. Book If, 


Photinns's -wicked Counſel in Lucan, B. vül 
v. 488. Er ſeqq. proceeds on the ſame Princip! > ; 


. Sides terrd 

Ut diſtant, & flamma mart; fic utile recto. 
Sceptrorum vis tota perit, fi pendere juſta 
Incipit; evertitq; arces reſpectus honeſti. 
Libertas ſcelerum eſt, que regna inviſa tuetuy, 


As Fire from Water, as each heavenly Light 
From Earth, ſo Profit ſtands remov'd from : ht 
If nice Regards to Faith and Truth are een : 
Your Scepter drops, and you unhinge your Throne 
The Way to fix all hated Reigns has been : 
To grant a general Liberty of Sin. 


Ariſtippus too, and Pyrrho in Diogenes Tat. 
tius , deliver themſelves very groſsly concernin 
the Origin of Juſt and Unjuſt. But of all the 
Antients none diſputed this Point fo largely as Ca- 
neades is ſaid to have done. His Arguments, 23 
Lattantius * hath contracted them, are * to this Ef 
fect: That Men firſt inſtituted Laws to ſecureand 
to promote their own Advantage; whence the 
came to be ſo various according to their different 
Manners, and different Times; but that there wan 
no ſuch Thing as natural Law in the World. That 
Mankind and all other animate Beings, are by the 
Guidance of Nature, carried on to the Purſuit of 
their own Profit; and that conſequently there can 
be no Juſtice; or, if there be, that it muſt be the 
higheſt Folly, inaſmuch as it would make a Man 
injure himſelf in conſulting the Convenience of 
others. That all Nations famous for Empire and 
Command, and the Romans themſelves, who then 
reign'd Maſters of the World, if they would be 
Juſt, that is, if they would reſtore every one his own, 
muſt return to their antient Cottages, and to their 
primitive Poverty :. In clearing up theſe Objec- 
tions, it will not be amiſs to begin with 7#/ly's Re- 
mark, in his ſecond Book of Offices, Ch. iii. 3 Profit 
able, ſays he, is a Word, which by the Corruption of 
Time and Cuſtom is perverted inſenſibly to the Signiß- 
cation of ſomewhat that may be ſeparated from Honeſty; 

ſo as to make ſomething honeſt which is not profitable, 
and ſomething profitable without being honeſt : An Er- 
ror of the moſt pernicious Conſequence to the Life of 
Man. On which Account, in his third Book of the 
ſame excellent Work, Ch. iii. he tells us, that So- 
crates us d to curſe the Authors who firſt divided theſe 
Names in Notion and Opinion, which were in Nature ſo 
znſeparably united. For thoſe Maſters of falſe Poli- 
ticks cheated the heedleſs Vulgar with the ambi- 
guous Term of Profit; which is of two Kinds, as 


' © Vide Rochefort. Deſcript. Antill. po 2. 
| © See Book ii, and 
Add. Grot. Prolegom. N. 16, &. 


Od d Exper T2 ve Hopi: Operdv. | 


4 St, Paul in that Place ſhews us only the Power of Cuſtom, which is ſo ſtrong, that Nature it ſelf taught the Corinthi- 


ans, that if any Man among them wore long Hair, it wasa Shame to him, whereas if Women had long Hair, it was ho- 


nourable. 


. X. 3 Lactantius's Words are, Ejus [i. e. Carneadis| Diſputationis hac fuit ſumma : Jura ſibi homines pro utilitate ſanxiſſe, 


ſeilicet varia pro moribus, & apud eoſdem pro temporibus ſape mutata ; jus autem naturale nullum eſſe. 


Omnes & homines & 


alias animantes ad utilitates ſuas, naturi ducente, ferri: proinde aut nullam eſſe juſtitiam ; aut, ſi ſit aliqua, ſummam eſſe ſtulti- 

tiam, quoniam ſibi noceret alienis commodis conſulens Omnibus populis, qui florerent imperio, & Romanis quoq; ipſis, qui 

totius orbit potirentur, ſi juſti velint eſſe, hoc eſt, ſi aliena reftituant, ad caſas 5 redeundum, & in egeſtate & miſeriis jacendum. 

- 3 Twlly's Words are, In quo [verbs] lapſa conſuetudo deflexit de via, ſenſimq; eo deducta eft, ut honeſtatem ab utilitate ſecer- 

nens, & conſtituerit honeſtum eſſe aliquid, quod utile non eſſet, & utile quod non honeſtum, qua nulla pernicies major hominum 
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Again, aq; accepimus, Socratem execrari ſolitum eos, qui primum hec naturk coharentia opinione diſtraxiſent. 
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ze rated by two different Principles. One ſort of 
ae I tat which appears ſuch to the deprav'd 
udgment of ill compos'd Aﬀections ; theſe being 
nov d chiefly by preſent and tranſitory Advanta- 
es, and very little ſolicitous about future Con- 
* 4 The other and the true Profit is ad- 
judg' d ſo by ſound Reaſon, which doth not only 
conſider Things at hand, but weighs and exa- 
mines the Effects and Conſequences which they 
ire likely to produce. Which therefore muſt pro- 
nounce that alone to be trul profitable, which is 
univerſally ſuch, and which gives Aſſurance of 
Conſtancy and Duration , but can never judge it 
z deſirable Thing to enjoy a momentary Advan- 
tage, drawing after it a Train of endleſs Miſchiefs. 


ſure, in the Heat of a Fever to relieve ourſelves 
with cold Water, which will be ſure afterwards to 
redouble our Tortures. Actions perform'd in Con- 
formity to the Law of Nature have a double Ex- 
cellency, not being only Honef?, that is, conducive 
to the Preſervation and to the Increaſe of the Ho- 
nour and the good Credit of Men; but likewiſe 
Uſeful and Profitable, promoting their Intereſt and 
Advantage, and contributing largely to their Hap- 
pineſs. And this latter Quality is ſo far from be- 
ing an unworthy Attribute of Virtue, that even in 
Holy Scripture, 1 Tim. iv. 8. Godlineſs is ſaid to be 
profitable to all things, having both the Promiſes of this 
Lifeand of that which is to come. On the other hand, 
thoſe Actions which contradict the Law of Nature, 
are always baſe and di/hoxe/t, and tho they now and 
then bear ſome Appearance of Profit and of Plea- 


be ſure, yet theſe Charms are quickly over, and never injure the Poor more than the Rich. The latter, by 

n, fail of being attended with a more conſiderable Joſing their Dependents, could ſuffer only ſome little 

ir WH Croud of Evils and Misfortunes b. 5 Tally in his Damage in their Revenues. The former, if they were 

* firſt Book of Offices, Chap. 4. talks admirably for thrown off by their Patrons, whoſe Support and A, 

. our preſent Buſineſs. Betwwixt a Man and a Brute, ſiſtance they continually needed, muſt be reduc'd to ex- 

7 ſays he, there is eminently this Difference ; the one treme Indigence and Miſery. 8 The ſame Orator, in 

of is carried on by Senſe, and to that only which is pre- Orat. de Pace, p. 287. Ed. Pari/. placeth the chief 

4 ſent, with little or no regard to what is either paſt or Strength and Foundation of all his Advice to his 

” tocome: W hereas the otber, by the Benefit of Reaſon, Countrymen, in this Principle, that zhere is more 

. ſees the Conſequence of Things; their Riſe and their Gain and Profit in a peaceful Competency, than in a 

ts Progreſs, and couples together Cauſes and Effects; needleſs Purſuit of Abundance. That Juſtice is much 

F compares Re ſemblances of Actions and Events; tacks more eligible than Injury, and the Care of their 

e the preſent to the future; and ſo taking in his whole own Poſſeſſions, than the Deſire of other Mens e. 

: Life at @ View, he prepares all Things neceſſary for Nor ſhould any preſume fo much on his own 

6 the Uſe and Comfort of it. Therefore tis ſo far from Strength and Power, as to imagine that others will 

6 being true, that Civil Laws were firſt inſtituted for not repay him with ſuch Ulage as they receive 

the fake of this momentary and baſtard Profit, that from him: For all true Power ariſes from a Con- 

— C y 7 

Mart. Antonin. Lib. vii. $. 74. Thoſe Actions are profitable or ad vantagious, which are agreeable to Nature. d See Prov. 

* xx. 17. v. 3, 4. — ix. 17, 18. —xxi,6, © Add, D. Cumberland, Chap. ii. $. 29. u. 2. 4 See Prov. i. 13, 14, Cc. Which 
Aſſertion he afterwards proves at large, and which is much more to the preſent Purpoſe than that aboye-mention'd by 

I Author. Res” : 

4 key As ha Objects which are near us are commonly eſteemed greater than thoſe vaſt Bodies that are at a Diſtance; ſo 
in reſpect of Good and Evil, the preſent have the Advantage, and, in Compariſon of thoſe that are at a Diſtance, are 
always the greateſt : So the moſt of Men are like prodigal Heirs, believe a leſſer Good in preſent preferable to the Re- 
verſion of a greater; and ſo for the preſent Poſſeſſion of a ſmall Thing, they'll part with a large Inheritance which 

would certainly come to them. This proceeds from a falſe Opinion. Every one ought to know, wherein conſiſts his 

7 Pleaſure, for what is abſent now, will one Day be preſent certainly, and then having the Advantage of Nearneſs, he'll 

. ſee Things at their juſt Proportion, and ſo prevent in Time the unreaſonable Eſtimate he has ſet on them 1 of 

| unequal Meaſures, Mr. Locke's Eſſay of the Underſtanding, Lib. ii, Chap. xxi. S. 93. See alſo, what goes before and 

ollows. | 2 

, 5 Sed inter hominem & belluam hoc maxim? intereſt, quod hac tantum, quantum ſenſu movetur, ad id folum, quod adeſt, 

5 quodque preſens eſt ſe accommodat, paululum admodum ſentiens præteritum aut futurum. Homo autem, quod rationis eft par- 

: ticeps, per quam conſequentia cernit, cauſaſque rerum videt, earumque progreſſus & quaſi anteceſſiones non ignorat, ſimilitudi- 


Parat res neceſſarias. - 
Ot the Word Inutilius, ſee Note 1. on S. 9. of Chap. ii. 


&Norpiwy irilupnics. 
“Every one is more liable to be offended, than offend 


p. 2745. Col. 2, 


„is a moſt unhappy and a moſt dangerous Plea- 
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it a to have been their chief End and Deſign, 
to 1 — Men from ſquaring their Actions 8 
falſe a Meaſure. For, ſnould any one reſolve to di- 
rect all his Proceedings to his own rouge Advan- 
tage, without any regard to the reſt of Mankind; 
fince all other Men might as well take the ſame 
Courſe, there could not but ariſe the deepeſt 
Confuſion, and a kind of War of all againſt all, a 
State 5 the moſt unprofitable and the moſt incon- 
venient in the World. On the contrary, it is very 
manifeſt, that he who, by obſerving the Law of Na- 
ture, endeavours to win the Affections and the good 
Grace of others, may conceive much ſurer Hopes of 
Profit attainable by their Aſſiſtance, than he, who 
truſting to his own ſingle Power, takes the Liberty 
of treating others as he lifts . Nor is it poſſible 
for Men to frame a Notion of any Profit, which 
will be their own Peculiar, or to which all Men will 
not have as good a Title as themſelves; ſince Na- 
ture hath never given any Man ſo large a Privilege, 
as to let him exerciſe any kind of Right againſt o- 
thers, the Uſe of which they are not allow'd to 
turn again upon him. Therefore 'tis a great Mi- 
ſtake to fanſy twill be profitable to you, to take a- 
way, either by Fraud or Violence, what another 
Man hath acquir'd by his Labour 4; ſince others 
have not only the Power of reſiſting you, but of 
taking the ſame Freedom with your Goods and 
Poſſeſſions. And you have as little Reaſon to think 
it will prove advantagious to you to break your Faith; 
ſince your own Example may be made uſe of to 
your own Prejudice. 1/ocrates in Areopagitic. p. 252. 
7 They judge thoſe who break Faith and Contracts, to 


ves comparat, & rebus preſentibus adjungit, atque adnectit futuras, facile totius vita curſum videt, ad eamque degendam pre- 


of this Book, 


7 This Paſlage of 1/ocrares is nothing to our Author's Purpoſe, as any one may diſcern at the firſt Sight. 
* Tw #þ d @PrAmariper 3X) xipdtaiwTipay ah A ToAvTpa| were, TW 5 dite unde 


* di,, , Tw 5 F idle iripiAnice  F 


9 % There are more Men that poiſon, ſteal, and cheat us, than there are againſt whom we can commit thoſe Crimes. 


tor among Twenty Perſons that are Equals, it is manifeſt 


« every one of them has leſs Power againſt the Nineteen, than they againſt him. Bayle's Dict. Hiſt. & Crit. Tom. iii. 
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130 
junction with other Men, whom 'tis impoſlible to 
keep Nee by your ſingle Force. So that if 
that falſe and ſpurious Profit were to be the Mea- 
ſure of all our Proceedings, the Life of the ſtouteſt 
Mortal would be as often in Danger, as it ſhould 

profitable to any one to rid him out of the 
Way: And whoever took ſuch a Courſe, would 
only ſet a fatal Pattern, and chalk out the Way 
to his own Deſtruction. On the whole Matter 
then, not Juſtice, but Injuſtice is really the higheſt 
Folly; which, tho'-it may ſeem to ſuccecd for the 
preſent, yet is neither general nor laſting ; and 
tends to the Diſſolution and Deſtruction of human 
Safety; Men being chiefly guarded and ſecur'd 
from Dangers by Society and by Friendlineſs. Nor 
will this hold true only of particular Men, bur 
likewiſe of whole States and Communities; there 
having never been any Commonwealth ſo power- 
ful, or ſo well eſtabliſh'd, as not ſometimes to ſtand 
in need of their Neighbours Aſſiſtance; ſince no 
fingle Kingdom could long bear up againſt the 
united Forces of a ſtrong Confederacy. 
Quinctilian obſerves 10 that an ill Example can 
never be truly advantagious; for tho it may give ſome 
Delight as the Occaſion now ſtands, yet it afterwards 
draws on us a heavier Load of Miſchiefs. It is im- 
poſfeble, fays Demoſthenes, Olynthiac. 2. to obtain any 
firm and durable Power by Injuries, by Perjury, and 
by Lies. Epicurns himſelf, in his Notions of Ju- 
ſtice, was very honourable and very fair, as Gaſſen- 
dus hath given us this ſhort Repreſentation of 
them. Fuftice not only never hurts any one, but, 
on the contrary, always carries along with it ſome- 
thing conducing to the Eaſe and Tranquillity of the 
Mind; which it likewiſe farther ſupports with the 
Hopes of wanting nothing that uncorrupted Nature 
can defire. A Soul where Injuftice hath taken up its 
Seat, cannot but be in perpetual Diſorder and Confu- 
fron, whilſt when it attempts any thing with never ſo 
much Secrecy, yet it hath no Aſſurance that the Fact 
will always be undiſcover'd. And fince Fuſtice is de- 
fren'd for the Promotion of the common Good, it's 
plain that nothing can be juſt which doth not tend to 
the Advantage of whole Societies, and of each Mem- 
ber in particular. And becauſe every one by the Gui- 
dance of Nature, deſires and purſues what is good for 
him, it is neceſſary, that whatever is juſt ſhould be 
according to Nature, and ſhould therefore be call d na- 
tural. And this Juſtice is nothing elſe but the Pledge 


bout a different Profit, among different Pe 


of the Law of Nature in general. Book II. 


and Aſſurance of general Profit 3 for while ;+ ,.. 
Place by the Univer/al Conſent of all . 2 
ariſes this common Advantage, that Men do not a 
tually give and receive Injuries, but live in Peace = 
Quieineſs together; which as it is good and ot 
ble, ſo doth Nature incite every Man to embrace Sag 
zo purſue it. Tho' it it muſt be obſery'qþ — 
Way, That what Gaſſendus afterwards e 


ers a- 


and about a variable Juſtice, muſt not be © wg 
in regard to Natural Law, but only to Civil 
Conſtitutions. Diodor. Sicul. Lib. xxv. Eclog. 1 
Epicurus, in the Book which he calls Serrled Nu. 
tions, affirms, T hat a Life led according to Juſtice 
is free from all Trouble and Diſquiet ; but that In. 
Juſtice is full of Diſturbance and Diſquiet, Lu- 
cretius, Lib. v. 1151, &c. 


Circumretit enim vis atque injuria quemque, 
Atque unde exorta eft ad eum plerumgque revertit 
Nec facile eft placidam ac pacatam ducere vitam 
Qui violat factis communia federa pacis. f 


Becauſe diffuſive Wrong can ſpread o'er all, 
No State's ſecure ; nay, oft” the Wrongs recoil 
With double Force on the Contriver's Fall. 
Nor can thoſe Men expect to live at Eafe, 
Who violate the common Bonds of Peace. 

Mr. Crtxcn, 


In ſhort, any one is able to judge what a Con- 
tradiction it is almoſt to common Senſe, to make 
ſuch a Proſit as is oppoſite to Juſtice, the Standard 
of . The Sophiſt Protagoras in Plato, 
p- 2257. Ed. Fran. Ficin. though a Trifler in other 
1 yet had Wit enough to ſpeak ſmartly on 
this Point. In other Habits, ſays he, if a Max 
pretend, for Example, to be an excellent Piper, when 
he doth not underſtand a Note, he either raiſes the 
Laughter or the [ndignation of thoſe that hear him; 
and bis Friends admeniſh him of his Madneſs and 
Vanity. But the Caſe is quite otherwiſe in Tnjuſlice. 
For ſuppoſe ſome Perſons know another to be really 
unjuſt, yet ſhould the Man himſelf confeſs that he is 
guilty of that Vice before Strangers, they would take it 


for granted, that he was out of his Wits ; maintain- 


ing that ſuch a Wickedneſs is never to be diſcover di hui 
the contrary Viriue always to be pretended to, whether 
it be really practis d, or not. Not to counterfeit Jujlice 
therefore they take to be a ſenſeleſs Extravagance ; ſince 


a Syntagm. Part ni. Ch. xxiv. & xxy. Vide Ciceron. de Fin. Bonorum & Malorum, Book 1. Ch, xvi. 


ro Nunquam prodeſt malum exemplum, etiamſi in 3 occaſione quadam delettat, in futurum tamen altius nocet. Declam. 255. 
Oi is, & "Ate; Abloain, 2x3, xat itegrb Ia, xa U dap Bios ͤ lic. 
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following one of Q#iz#4il;an make for our Author's Purpoſe, ſince they only prove the Maxim of the Duke of Rochefoucaut, 


That, Hypocriſy is an Homage which Vice pays to Virtue, Moreover, there is not any thing that can prove, that Profit 
may be oppoſed to Juſtice, and any Man's private Intereſt to the Publick, I ſhall alledge ſome more pertinent Authorities 
to this Purpoſe, out of Seneca and Arrian's Epictetus. Seneca's Words, Epiſt. 48. are, Nec poteſt quiſquam beate degere, qui ſe 
tantum intuetur, qui omnia ad utilitates ſuas convertit : alteri vivas oportet, ſi vis tibi vivere. Hac ſocietas diligenter & ſancte 
obſarvanda eſt, que nos omnes omnibus miſcet, & judicat aliquod eſſe commune jus generis humani: i. e. 'Tis not poſſible 
« forany Man to live happily who regards himſelf only, who minds his own Intereſt only; we muſt live to others Profit, 
« if we will advance our own, This Union in Society is carefully and ſacredly to be preſerved, which intermixes us to- 
«« gether, and teaches us, that there is a common Right of Mankind.“ Arrian's Words in Epictet. Lib. i. Ch. xix. are, 
Keadoas 78 [0 Zebg] reife Quow TE Moyins Cos xarirriwacy, wa funds F ww aryl iel Tvſydrp, i un T6 is 70 
owe! aPiNpey mTporPipyro, drugs Bxiri dxowarHlEOr tYiverau' 70 wArTa Yrs mia mor i. e. GoD hath diſpoſed the Nature 
«© and Order of reaſonable Creatures in ſuch a Manner, that every one of them ſhould advance each other's Intereſts, ſo 
<< as contributes to the publick Advantage; ſo that tho? we refer all to our private Advantage, we ought yet to do what in 
5e us lies to promote that of others. M. Antoninus has many ingenious Reflections in his Works tending this way. 
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akes a contrary Profeſſion deſerves to be 
2 human Converſe and Society 2. No 
pre is ſo bad, ſays Quinctilian , as that he deſires 
jo ſeem bad. And almoſt every Body ſpeaks more 
honeſtly than he either thinks or acts. 
But the divine Providence hath ſufficiently con- 
fred this pernicious Opinion, by making its bold- 
4 Patrons and Aſſertors feel the fatal Conſequen- 
8 of it. To give an Inſtance or two. Ly/an- 
« Jer, that crafty Deſigner, who manag'd molt Af- 
« fairs by Cheats and Shuffles, who plac'dall Right 
« in Profit, who affirm'd Truth and Lies to be in- 
« different Things, andeither to be moſt valuable 
« as it was moſt advantagious 5 who bragg'd that 
« Men were to be deceiv'd with Oaths as Chil- 
« dren with Dice or bounding Stones; as Plutarch 
b ind Polyenus © give his Character; did he build 
his Fortunes on a firmer Bottom, than if he had 
made Truth and Honeſty the Mark and the Stan- 
dard of his Proceedings 4 ? Ageſilaus ” who at o- 
ther Times and in other Speeches, us d to cry up 
Juſtice for the Queen of Virtues, without which, 
Valour and Fortitude would be of no Ule, yer 
when Phebidas had without Orders poſſeſs d him- 
{elf of the Fort Cadmea, defended that Boldneſs by 
ſuch kind of Rhetorick as this, That the Action of 
phœbidas was to be rated and judg d of according to 
the Benefit and Advantage it brought to the State. 
Since whatever conduc'd to the publick Good of Lace- 
demon, was 10 be done at a Venture; whether Men 
were impozver” d by Commiſſion for ſuch Performances, 
ir not. But was not this very Exploit the Occaſion 
of the Spartans miſcarrying in their Deſign of ren- 
dring themſelves Maſters of Greece +; 
XI. Thele Foundations being ſettled, tis eaſy 
to ſolve the Objections of the oppoſite Ty: "Tis 
ndiculouſly weak to conclude, that ſuppoſing dif- 
ferent States to have ſet up different Laws upon the 
Account of Profit, therefore there can be no per- 
petual or natural Law. For all civil Laws do ei- 
ther preſuppoſe or include the chief Heads of the 


| Lawof Nature, thoſe by which the Safety of Man- 


kind is ſecur'd : Neither are theſe in the leaſt in- 
jurd or impair'd by the particular Ordinances, 
which each Commonwealth finds a Neceſſity of 
ſuperadding, for its ſeparate Intereſt and Benefit. 
Penal Laws, or Sanctions, we acknowledge to have 
been inſtituted out of Fear of Juſtice, or to reſtrain 
the Wickedneſs of Men, when the bare Dictates 
of natural Law were found inſufficient for that 
Purpoſe. When Horace denies that Nature is able 
to diſtinguiſh berwixt Right and Wrong; we. a- 
gree with him, if he means only that Nature which 
Man bears in common with Brutes; whereby 


e Inflitur. Eib. iii. Ch. viii, Ed. Lugd. Bat. 5. 251. 
tag. Lib. i. Ch. xlv. d Vide Cornel. Nep. Lyſand. 


72 Nec enim eſt quiſquam tam malus, ut malus videri velit. 
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Brutes themſelves, through the Information of 
their Senſes, do perceive what is agreeable to their 
Body, and what not; without the leaft Apprehen- 
ſion of Honeſty or of Diſhoneſty. But if he means 
the rational Nature, we deny the Poſition, as ab- 
ſolutely falſe. As for Carneades his Argument, that 
F the 1 would be juſt, that is, if they would 
reſtore every one his own, they muſt return totheir Pri- 
nitive Cottages; and that therefore Juſtice is Folly; 
in vulgar Eſteem this may bear ſome Semblanceof 
a plauſible Truth; but to thoſe who look farther 
into it, it will appearexceeding empty and trifling. 
For ſince whatever Right we aſſume upon others, 
they may in like Manner uſe againſt us; it can by 
no Means be profitable for us by injuriouſſy ſeizing 
on other Mens Goods, to invite them to make Re- 


priſals on our own. And in ſtating the Nature and 


the Definition of Proſit, we are not to conſider 
what ſeems advantagious to ſuch or ſuch a Man, at 
ſuch a particular Time, to the Prejudice of others; 
but what is of univerſal and perpetual Benefit and 
Expediency. Thus, for Inſtance, let us ſuppoſe 
an Officer to have rais'd a vaſt Eſtate, by robbing 
the publick Treaſury : ſuch an one certainly ima- 
gines it would be Folly in him, to make an exact 
Reſtitution, and ſo to return to his firſt Narrow- 
nels of Fortune. But when the Prince, upon 
convicting him of Extortion, hath adjudg'd his 
Goods to the Treaſury, and his Perſon to the Goal 
or Gallows, do we then think he took a wiſer Courſe 
to raiſe himſelf in the World, than another Per- 
ſon who reſts contented with a competent Main- 
tenance, innocently acquir'd? Thus I know not 
whether it had not been better for the Roman Peo- 
ple to have fate down with Satisfaction in the En- 
Joyment of that moderate Wealth which at firſt 
they got together, withour the Expence of their 
Virtue or Honour; than when they had rifled and 
plunder'd all the whole World, to turn their Wea- 
pons upon themſelves, and to expoſe the feeble 
Carcals of their Empire to be torn in Piecesby the 
barbarous Nations. Nor do the other Arguments 
of Carneades, as ſet down by Lactantius „ re- 
quire any long or any laborious Reply. For if 
any think it a Piece of Wiſdom in the Seller of a 
Houſe, to diſſemble its being infected with the 
Plague, certainly it muſt be own'd for Wiſdom in 
the Buyer, if he either give falſe Money for his 
falſe Goods, or to puniſh the Author of the Cheat 
by the ſevereſt Methods. Laſtly, as for thoſe 
Caſes, whether it be fair 2 in a Shipwreck for a 
ſtronger Man to force a Plank from the Arms of a 
weaker, or in a Flight, for a ſound Man to diſpoſ- 


ſeſs a wounded Soldier of his Horſe, preferring 


b Plutarch. Apophthegm. Lacon, p. 229, Ed. Mech. c Stra- 


e See Plutarch, in Ageſil. P. 608. 


5. 1. Bonus vir, inquit, ſi habeat ſervum fugitivum, aut domum inſalubrem, e peſtilentem, que vitia ſolus ſciat, & ideo pro- 
ſcribat, ut vendat, utrumque profitebitur fugitivum ſeruum, & peſtilentem domum ſe vendere, an celabit emptorem? ſi profitebitur, 
bonus quidem quia non fallet, ſed tamen ſtultus judicabitur, quia vel parvo vendet, vel omnino non vendet ; ſi celaverit, erit qui- 
dem ſapiens, quia rei conſulet, ſed idem malus, quia fallet, Rurſus ſs reperiat aliquem, qui aurichalcum ſe putet vendere, cum ſit 
1 aurum; aut plumbum, cum ſit argentum; tacebitne, ut id parvo emat, an indicabit, ut magno? Stultum planè videtur 


malle magno, Divin. Inſtitut. Lib. v. Ch. xvii. n. 5, 6, 7. 


2 Again, Lactantius adds, 1bid, n. 10, & e. Nempe juſtitia eſt, hominem non occidere, alienum prorſus non attingere, quid ergo 


juſtus faciet, ſi forte naufragium fecerit, &. aliquis imbecillior viribus tabulam ceperit ? Nonne illum tabula deturbabit, ut ih con- 
ſcendat eaq; nixus evadat, maxime cum fit nullus medio mart teſtis ? Si ſapiens eſt, faciet, 25 nimirum pereundum eſt, niſi fecerit. 
Si autem mori maluerit, quam manus inferre alteri, jam non juſtus ille, ſed ſtultus eſt, qui vitæ ſue non parcat, dum parcit alienæ. 
Item: Si acie ſuorum fuſa, hoſtes inſequi caperint, & juſtus ille fuerit nactus aliquem ſaucium equo inſidentem, eine parcet, ut 


þſe occidatur, an dejiciet ex equo, ut ipſe poſſit hoſtem effugere ? Quod ſi fecerit, ſapiens, ſed idem malus; ſi non fecerit, ſtultus ſit 


neceſſe eſt, licet juſtus. 
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132 Of the Law of Nature in general. 


his own Preſervation to the Safety of his Fellow, 


we ſhall hereafter find Occaſion to diſcuſs and to 


determine them. It will be ſufficient for the 
preſent to make this ſhort Remark, that Actions 
done upon extreme Neceſſity, and out of Conſter- 
nation of Mind ariſing from imminent Danger, 
and which do therefore meet rather with Excuſe, 
than with Approbationz ought by no Means to 


be eftabliſh'd for common Rules of Proceeding *. 


XII. The Author of the Treatiſe De Principiis 
Juſti & decori, in wen g after the right Notion 
of the Law of Nature, follows this Method. In 
the firſt Place he lays down this confeſs d Princi- 

le, That there is a GoD, and that he created the 
Horld in Wiſdom; which no Man in his Senſes 
will diſpute. He adds, that G op hath declar'd his 
Reſolution of exercifing the Virtues of Truth and 7uſ- 
tice, in his Government of the Mord. But here, be- 
ſides that it ſcarce ſeems right to conceive the di- 
vine Juſtice or Truth after the Manner of irtues, 
it is ſufficiently manifeſt, that the Diſpoſition or 
the Inclination to Juſtice which we attribute to 
God ?, is very different from that which Men are 
to exerciſe towards one another: Inaſmuch as the 
former denotes that Method by which an infinite- 
ly great and good Creator is pleas'd to govern his 
intelligent Creatures z whereas the latter obtains 
only amongſt Perſons by Nature equal, and ſubject 
all alike to a common and a ſupreme Lord. Neither 
can it be at all made out that divine and human 
Juſtice are capable of the ſame Meaſure, from this 
Argument, that in holy Scripture we are frequent- 
ly referr'd to the Example of Gop *: For in thoſe 
aſſages the holy Spirit is pleas d to follow the 
ufual Way of Reaſoning 2 ; from à greater to a 
eſs. But from theſe Principles the ſaid Author, 
. 9, 10. concludes, that in the Creation of the 
World Go p propes'd to himſelf ſome End. That he 
hath appointed Means ſufficient for the obtaining that 
End. That a Man ſhall certainly be puniſh'd, if he 
deviates from that Order which GoD would have 
us obſerve, in the Proſecution of the End propos'd by 
him to himſelf, and to Mankind. And on the con- 


' zrary, ſhall certainly be rewarded, if he direct his 


Life according to the Order preſcrib'd by his Creator. 
In fine, that the Fuftice of Go p implies nothing elſe, 
but his lawful Diſtribution of Rewards and Puniſh- 
ments. In 1 7 to this Doctrine, I queſtion 
whether it can be ſaid with any tolerable Senſe, 
that Gov hath conſtituted an End, common to Man 


a See Chap. vi. of this Book. - 
d Luke vi. 36. Matth. v. 44, 45.—XViii. 33. 


Add. Velthayſen, de principiis juſti & decori, p. 114, &c. 


Book II. 
with himſelf; or that the Order preſcrib . 
to Man, that is, the Oben of the 1.7 him 
Nature, doth produce the End for which G -o 
created the World. Nor can the Crudenck of > 
following Aphoriſm paſs with ordinary Digeſtio : 
That the natural Neceſſity which is in Goy doth 8 
on Men a Neceſſity of purſuing Virtue, and of fi oy 
Vice. Yet ſuppoſe we ſhould be brought to MG 
all this, and then ſhould guide our Search aft 


the Law of Nature by ſome ſuch general Maxim 


and Rule, Whatever Things are by Nature /o dj 

pos'd, as to hinder the End which Gop Propos'd * 
zhe Creation of the World; all thoſe Things are on 
hibited by the Law of Nature : But whatever T "5 
are ſo naturally order d, that the End lefore- mentin 
cannot be obtain d without them, thoſe are certg;y] 

enjoin'd or commanded by the ſame Law: We ſhall 


{till be at a loſs to underſtand what neceſſary Re. 


lation every particular Precept of the Law of Na. 


ture bears to that End; whilſt the End itſelf is 


not 3 diſcover'd by us. Thus, for Fx. 
ample, there would be need of a Train of De. 
ductions, to make me apprehend, that the End 
tor which the World was created cannot be at- 
tain'd without honouring one's Parents, or that 

Theft is repugnant to the ſaid End. Tis meer 
trifling therefore to ſtick upon ſuch general Terms 
without calling inthe Afliftance of nearer and more 
diſtinct d And the Foundation of the Law 
of Nature muſt be always left in the Dark by him 
who can make no farther Progreſs in the Queſtion 
than to tire us with ſuch Repetitions, that 3 fine 
the World was made in Wiſdom and Order; and 
fince Man hath his Part aſſign'd him in the univer- 
ſal Harmony therefore that Order ought neceſſarily 
to point out to every Man his Duty, in every Action 
or Proceeding. 

XIII. Thus far moſt are agreed, that the Law 
of Nature is to be drawn from Man's Reaſon; 
flowing from the true Current of that Faculty, 
when unperverted *. On which Account the ho- 
ly Scriptures declare it to be written in the Hearts 
of Men, Rom. ii. 17. This we judge to be a moſt 
manifeſt Truth, that altho” the ſacred Writings 
do throw in a more enlarged Light to dire& us 
in the cleareſt View of Nature's Law 2, yet the 
ſame Law may without any extraordinary Aſ- 
fiſtance be found out and ſolidly eee 
by the bare Force of Reaſon, fuch as Gop 


firſt implanted and ſtill preſerves in Man- 


Pſalm xcvi. v. ult. 


En. 1 do not ſee that Velthuyſen ſays any Thing that can intimate the contrary, His Notion is, That Go p hath diſ- 
poſed all Things in a Manner ſuitable to his Perfections; and this is that natural Neceſſity of which he ſpeaks a little lower. 

2 Our Author ſays, That in thoſe Places of Scripture the Arguments are drawn, 4 minori ad majus, i. e. from the Leſs to 
the Greater; whereas 'tis evident that they are drawn juſt the contrary Way; for thus the Argument runs, and he himſelf 


ſpeaks ſo in another Place: It God, who is the Lord of all the World, and has from all Eternit 
«© Happineſs, who is ſelf-ſufficient, and has no need of Pardon, is gan merciful to his Creatures, w 


cc to Anger by their Sins, with how much dene Reaſon ought Men to 
elp they can't live without? If a Maſter hath Pity of his Servant, the Servant 


cc they themſelyes often want, and whoſe 


y enjoyed a compleat 
1 o have provoked him 
ave Compaſſion on their Brethren, whoſe Pardon 


cc gught much more to have Pity on his Fellows, If Go p cauſes the Sun to riſe on wicked Men, much more ought Men to 
«« do good to their Enemies, : Men, I ſay, who are ſo ſubje& to offend one another, and who have ſo great Need of Aſ- 
ce ſiſtance one from another,” Specimen Controverſ. Chap. iv. $.5. To call this way of Arguing, a minori ad majus, is 


contrary to the Language of all Orators and Logicians, See Ariſtot. Rhet. Lib, ii. Chap, xxiii. an 


Quintti, Iuſtit. Orat. v. 10. 


Top. ii. Chap. x. as alſo 


᷑Tis true, that this is not much to the Purpoſe, but we muſt own, that Velthuy/en did not much depend on it; and though 
he does not explain himſelf ſo diſtinctly as our Author, yet he lays down a Principle which reaches to the very Bottom of 
that which eſtabliſhes Society, in another Place, which is this, That which is ſuch in general, and of that Nature that 
«« Men can't diſpenſe with the Obſeryation of it, without bringing a great Prejudice to all Mankind, or which if Mankind 
«© ſhould permit to every Body, twould be to their great Damage, whatever is ſuch, ſay I, is forbidden by the Law of Na- 


ce ture. Page 115. 
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XIII. Ne 5 IN v@oy &79 ν,ꝭ.u, 0, T4 oo æpaxleb 55s, x, dg. Being endued with a Soul, you may know from your- 


ſelf, what and how you ought to aff, Dio Chryſoſt. Orat. x. De Servis, p. 150. Ed. Morell. 


a gee what I have ſaid in my Treatiſe of Games, Lib. i. Chap. iii. S. 2. 
8 kind, 


CH 4 P. III. 


yet here we by no Means think it neceſ- 
ang We that * general Principles of na- 
Kal Law are innate, or imprinted, as it were, up- 
on Mens Minds, from their very Birth, in the 
Manner of diſtinct and actual Propoſitions, ſo as 
to be readily expreſs d and utter d by them, as ſoon 
as they arrive at the Ule of Speech, without far- 
ther Inſtruction or Meditation. For that theſe 
native Idea's or original Characters are no better 
chan unwarrantable Fictions 3, any one may diſco- 
ver, who will be ſo curious as to obſerve nicely the 
Steps by which Children make their Progreſs in 
Knowledge, clearing themſelves by little and 
little from the Ignorance of their Infant State. 
Nor is it a Conſideration of little Weight in 
this Point, that the holy Scriptures frequently de- 
ſcribe Infancy and Childhood by the Ignorance; 
and riper Age by the Knowledge of Right and 
Wrong *. Dr. Cumberland mult be our Guide and 
Maſter in theſe Diſquiſitions, who hath moſt 
clearly demonſtrated# , that altho' we reject 
the Notion of thoſe innate Propoſitions, yer the 
Knowledge of the Law of Nature is truly and 
really imprinted on human Minds by Go p, as he 
is the firſt Mover and Director of them: W hence 
likewiſe any one may readily diſcover, that *tis his 
Will and Command we ſhould act according to 
that Law. That Phraſe in Romans ii. 15. which 
is urg'd ſo hardly by ſome Authors, is certainly 
figurative, and implies no more than a clear and 
certain Knowledge treaſur'd up in the Memory; 
of which the Perſons ſpoken of are convicted in 
their own Conſciences, by what Means ſoever 
thoſe Notions firſt enter'd into their Thoughts. 
Thus too thoſe Sins which in Jeremiah xvi. I. are 
faid to be engraver on the Tables of the Heart, inaſ- 
much as they are actual Tranſgreſſions, could not 
be diſcover'd at the Nativity of the Offenders. 
That Readineſs which we ſee in Children and in 
the ignorant Multitude, to diſtinguiſh Right from 
Wrong, is owing in a great Meaſure to Exerciſe 
and Uſe; whilſt from their early Years, and the 
firſt opening of their Reaſon, they oblerve good 
Things to be approv'd of, and evil Things to be 
exploded; the former to be attended with Praiſe, 
the latter * with Puniſhment. Their Minds are 
io fix'd and diſpos d by daily Practice, and by the 


a Vid, Jonah iv, 11. Deut. i. 39. Jaiah vii. 14, 15, 16. 
© De principiis juſti & decori, p. $1. 


Of the Law of Nature in general. 


b Prolegom. F. 5, 7, 8. 
e Add. D. Cumberland, De L. N. Ch. iv. $. 3: 
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whole 7 Series of common Life, that few of them 
ſo much as doubt whether they may not proceed 
by other Methods. W hoever — this Mat- 
ter accurately, will diſcover, that 'tis very hard to 
give a Reaſon for many Practices, which yet the 
common People undertake without Scrupleor He- 
firation. To borrow an Inſtance from a late Au- 
thor ©, fa Man be found committing a Robbery, the 
Multitude preſently join Hands and Minds to purſue 
and to ſeize the Thief: But if upon a =—_ one 
Man hath kilPd an: ther, every Body wiſhes he may get 
off ſafe; atleaſt no Body willingly aſſiſts in the taking 
of him. The Reaſon of ſuch a Difference the Vul- 
gar underſtand not, which is this; Every one is more 
in danger from a Thief, who deſigns to plunder where- 
ever he can meet with Booty; than from an Actor of 
Manſlaughter, who intends Miſchief to none but to the 
Perſon who gave him Provocation. Therefore when 
we acknowledge the Law of Nature to be the 
Dictate of right Reaſon, our Senſe and Meaning 
is this, that the Underſtanding of Man is endued 
with ſuch a Power, as to be able from the Con- 
templation of human Condition, to diſcover a Ne- 
ceſſity of living agreeably to this Law; as likewiſe 
to find out ſome Principle by which the Precepts 
of it may be clearly and ſolidly demonſtrated e. 
Nor is it any Rub or Prejudice to this Doctrine, 
that the artificial Method of demontirating theſe 
natural Precepts is not known or apprehended by 
all Men; and that moit Perſons both learn and 
obſerve the Law of Nature by Cuttom, and by 


the common Courſe and Tenour of living. For 


we ſee every Day the common Mechanicks and 
Artificers performing many Things, either by 
Imitation, or by the compendious Direction of 


Inſtruments, the Proof of which they do not 


in the leaſt underſtand : And yet this doth not 
hinder ſuch Operations from being truly mathe- 
matical, or from being founded on ſolid Principles 
of Reaſon. Hence it likewiſe appears what Rule 
we are to meaſure our Reaſon by, in judging of 
its Fitneſs for the Diſcovery of natural Law: 
or whence we may be affur'd, whether ſuch a 
Dictate proceeds from right, or from deprav'd 
Reaſon. The Dictates of right Reaſon are 
true Principles, which agree with the Nature of 
Things well obſerv'd and examin'd ; and which 


Add. Lukeii. 51, Proverbs Vii. 3. 


Our Author treats more at large of this in his Apology, S. 24. and in his Specimen Controver/. Chap. iv. S. 23. But Mr, 


Locke has ſet it in its full Light in his Eſſa upon Man's Underſtanding. 


See alſo what I have ſaid in my Preface, F. 3. 


Our Author muſt underſtand here by Good and Evil, Ref: ex Turpis, Honeſty and Diſhoneſty ; but that is not the true 


Notion of this Expreſſion in the ſacred Writers, who, according to the Idiom of their Language, would haye us to under- 
ſtand by that Phraſe in general, All that can't be known, becauſe in Reality all Things that we know are either good or evil, 
i. e. profitable or hurttul ; as is judiciouſly obſerved by Lud. Capellus in his Notes upon Gen. iii. 5. which it would be well to 
conſult; as alſo Mr. Le Clerc's Commentary on the ſame Place. Nevertheleſs, if any Conſequence ought to be drawn from 
the Expreſſions of ſacred Writers in Matters of Philoſophy, in reſpect to which they commonly follow the moſt popular No- 
tions, we might infer, that theſe Paſſages very much favour thg. Opinion of thoſe who deny innate Ideas, fince he that ſays 
all, excepts nothing. In fine, we find this way of ſpeaking among the profane Authors. See Mr. Le Clerc's Ars Critica, 
Part II. §. 1. Chap. ii. S. 26. pag. 153. Tom. i. and Heſiod's Theogonia, v. goo. _ 

5 See Grotius in bis Notes upon this Paſſage, and Le Clerc's Ars Critica, p. 194, c. Tom. i. 2d Edit. 

© See Mr. Locke's Philoſophical Eſſay, Lib. ii. Chap. xxviii. F. 10, 11, 12. | | 

Add to this the manifeſt Proportion that theſe Maxims have with the Light of right Reaſon. for it is perceived by the moſt 
ſimple, the very Moment that 'tis propounded, and they underſtand it, tho* they would never have found it out themſelves, 
nor can they apprehend the Reaſons ſo well as to deliver their Thoughts diſtin&ly about it. Further, it is certain, that no 
Man at the Age of Diſcretion, can reaſonably pretend an invincible 8 tor his Excuſe; but yet it is no leſs true thar 
Education, Inſtruction, and Example, are the ordinary Means by Which Knowledge is conveyed into the Mind of Man, 
and without it either the natural Light would be almoſt wholly extinguiſhed, or we ſhould not attend to it. This Experience 
ſhews us, not only among ſeveral ſavage Nations, but even among the more civilized, there being many Men that make 
good this ſad and mortifying Truth. Whence we may conclude, that every one qught to take ſpecial Care to contribute as 
ere as may be to the Inſtruction of others in their Duty, and to eſtabliſh, contirity and ſpread abroad ſo neceſſary a Know- 
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are deduc'd from other true and firft Principles, 
by the Rules of good Conſequence. On the con- 
trary, thoſe are Dictates of deprav'd Reaſon, in 
which a Man either lays down falſe Principles, or 
by a wrong Method deduces falſe Concluſions. 
For 8 at the ſame time as we affirm the Law of 
Narure to be imprinted on us by the Nature of 
Things, we imply that it is moſt true and infalli- 
ble: Since Nature preſents us with nothing but 
what really exiſts, and produces no Effect that can 
be charg'd with Falſhood: All Falſity arifing from 
the Miſtakes of Men, whilſt they either divide 
| ſuch Notions as naturally cleave together, or join 
ſuch together as Nature hath ſeparated and plac'd 
at a Diſtance *. And this Courſe of Judging be- 


ing duly follow'd, we need not fear that any one 


ſhall be able to foiſt upon us for natural Law, ei- 


ther the frantick Notions of his ill-purg'd Brain, 


or the irregular Deſires of his miſguided Mind. 


/ For 'tis in vain for that Man to make his Appeal 
to Reaſon, who cannot demonſtrate his Aſſertions 


from Principles of unqueſtion'd Truth, and fuch 
as agree with the Nature of Things ; inaſmuch 
as all Truth and all Rectitude conſiſts in the Agree- 
ment of Conceptions and of Propoſitions with the 
Things themſelves, which they are intended to 
expreſs. And he who hath not Parts enough to 
frame and unite the Chain of a Demonſtration, 
mult ſupply that Defect by an exceeding Stock of 
Impudence, if he deſires any Regard ſhould be had 
to his vain Conjectures, when they run aſtray 
from the Ace Opinions of Mankind. More- 
over, it is manifeſt to all thoſe who underſtand the 
Force and the Manner of Demonſtrations, that 
there is not only a Neceſſity that the Principles 
made uſe of be true, and the firſt or higheſt that 
we can aſcend to, but likewiſe that they be proper 
and peculiar to the Queſtion in Debate, and ſo 
very clear, that the Mind n by their 
Means, the Cauſe of the Thing aſſerted, may reſt 
fatisfied, and neither deſire nor want any farther 
Proof. Now 
Dictates of right Reaſon, thoſe Authors have not 
only tranſgreſs d, whoſe Foundations of natural 
Law we have already examin'd : But thole too 
who think it ſufficient to build that Law on ſo 
lender a Bottom as this, That natural Honeſty con- 
fiſts in the Agreement of Reaſon and Appetite z the 
Rule of which Honeſty is the Excellency and the Dig- 
nity of human Nature, and that moſt noble End for 
which Providence ſeems to have givenus the Dominion 
and the Poſſeſſion of the World. For tho' we could 
argue never ſo fairly, this Action is ſuitable to the 
— and the Dignity of Man, and there- 
fore honeſt and to be perform'd; yet this dothnot 
furniſh us with any clear and certain Knowledge, 
in which our Minds may reft ſafely without far- 
ther Enquiry: But the Queſtion it remains, in 
what that Excellency conſiſts, and by Virtue of 
what Cauſe it comes to agree to Mankind. Thus, 
if one ſhould ſay to a Clergy-man, It doth not be- 
come you to frequent Taverns and Houſes of De- 
bauchery, becauſe ſuch Courſes are repugnant to 


dem Ch. x. F. 1. 
& Leviath. Ch. xv. | 
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againſt this Rule of finding out the 


b Comp. Rachel. Prolegom. ad. Offic. Ciceronis, $. 38, cc. 


rr 


Book IL 
the Dignity of the ſacerdotal Office ; 
thing but Truth, in all this, bur he _— wr 
ledge the laſt and the ſtrongeſt Reaſon, ſo rm . 
the Matter beyond Doubt and Diſpute b. toſer 

Altho', as hath been already oblerv'd, it 
in the Power of every Man, to deduce the 
a9 artificially from its Principle : 
may be properly {aid to be known to al 
joying the Uſe of their Reaſon, it is als 
even Perſons of tolerable Heads are able to 3 i 
hend the Demonſtration when propos'd by oth 5 
and clearly to perceive the Truth of it, by com 
ring it with their own natural Condition. Aso, 
the loweſt Degree of Mortals who are acquainted 
with the Law of Nature, chiefly by popular 
formation and by common Uſe, they ought to -j 
5 no farther Proofs of its Certainty, than 5 

r{t the Exerciſe of it is maintain'd by their Su : 
riors, by whoſe Authority they are to be guided. 
and then, ſecondly, that they themſelves cannot 
find any probable Reaſons by which they mi ht 
either confute or weaken its Force; and laſtly. he. 
cauſe rhey are every Day ſenſible of its Ulefulnek, 
and of the Benefits which it confers upon Man. 
kind. And upon this Account the Law of 
Nature appears to be ſufficiently promulgated; ſo 
that no Perſon of competent Years and, of ſound 
Underſtanding, can by any Means plead invinci- 
ble Ignorance of it. 

For the eaſy Knowledge of what the 
N ature dictates; Hobbes © commends * 0 
this Rule, I hen a Man doubts whether what he is 
going to do to another be agreeable to the Law of Ma- 
ture, let him ſuppoſe himſelf in the other's Room 
For by this Means, when Self-love and the other 
Paſſions, which weigh'd down one Scale, are ta- 
"_ GN and \ into the contrary Scale, tis 
eaſy to gueſs which way the Balance wi 
— 5 Idyll. V. v. 5 8 


is Not 
Lawof 
et that it 


Srmipyels Tv; . e, iy y OiAtnre, OH 
Love thoſe who court, that thoſe you 2 love. 


Add. Selden De J. N. & G. Lib. vii. Ch. xii. A. 
riſtotlèe (in Diogenes Laertius Lib. v. Segm. xxi.) be- 
ing ask'd how we ought to behave ourſelves to- 
wards our Friends, anſwer'd, As we wiſh they would 
behave themſelves towards us. Lib. ii. Tit. ii. D. quod 
quis Juris in alterum, &c. Senec. De Ira, Lib. iii. 
Ch. x11. Let us ſuppoſe ourſelves in the ſame Circum- 
frances as the Perſon with whom we are angry: That 
which now puts usina Paſſion, is only the Wrong Opi- 
nion and Eftimate of our ſelves: We are umwilling to 
SUFFER what we arewillingto DO. Tis a Say- 
ing of Confucius (in Martinius's Hiſt. Sin. Lib. iv. 
Ch. xxv.) Never do to another what you are unwil- 
ling to ſuffer from him. The ſame Precept was made 
uſe of by Juca Manco Capace, the Founder of the 
Peruvian Empire; in order to the reducing his 
Subjects to a Life of Civility. De la Vega, Lib. i. 
Ch. xxi. And indeed this is no other than that great 
Rule preſcrib'd by our Saviour himſelf, of Doing 
to Men as we would be done by. Matth. vii. 12. 


De Cive, Ch. iii. S. 26. 


_ ® This Period was not in the firſt Edition of this Work; and not being exactly fitted to the Coherence f the Di 

have changed the Reading in my Tranſlation, but without any Prejudice to the Author's Senſe. 1 rants, } 
9 We find the ſame Maxim in Sadder, or the Collection of the Precepts of Zoroaſter, made by the Perſian Magi (Porta. lxxi.) 

in Mr. Hyde's Book. See the Paſſage of Hierocles ſet down in my following Notes. Es 
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Car. III. Of the Law of Nature in general. 


that he loves himſelf as highly as is poſſible, that 
he endeavours by all Ways and Means to ſecure 
his own Preſervation, to obtain what appears con- 
ducible to his Good, and to repel what is in his 


Dr. Sharrock is of Opinion * that this Rule is 
not univerſal, becauſe if ſo, a Judge mult needs 
abſolve the Criminals leg to his Sentence, in as 
much as he would certainly ſpare his own Liſe, 
were he in their Place: I muſt needs give a poor 
Petitioner what Sum ſoever he deſires, becauſe I 
ſhould wiſh to be thus dealt with, if I was in his 
Condition: Or I muſt clean my Servant's Shoes, 
becauſe I require him to clean mine. But the 
Rule will ſtill remain unſhaken, if we obſerve, 
chat not 2 one Scale only, but both are to be con- 
ider'd; or that TI am not only to weigh and exa- 
mine what is agrecable to me, but likewiſe what 
Obligation or Neceſſity lies ** on the other Per- 
ſon, and what I can demand of him, without in- 
juring either of our Duties. Vet we muſt con- 
ſes, that this Precept cannot be eſteem'd a Fun- 
damental Axiom of the Law of Nature; ſince it 
is only a Corollary of that Law which obliges us 
/o hold all Men equal with our ſelves; and therefore 
may be demonſtrated 4 priori. | 

XIV. According to our judgment, there ſeems 
no Way ſo directly leading to the Diſcovery of the 
Law of Nature, as 1s the accurate Contemplation 
of our 1 natural Condition and Propenſions. Al- 
tho' in this Conſideration regard muſt be had to 
ſome Things which are extrinſical to a Man, and 
chiefly to thoſe which are likely to promote his 
Intereſt, or to procure his Damage and Inconve- 
nience. For whether this Law was impoſed on 
Man to advance his Happineſs, or to check his 
Wickedneſs (which might otherwiſe break our to 
his own Deſtruction) * we cannot proceed more 
clearly in gaining a Notion of it, than by exa- 
mining in what Points and Reſpects he hath need 
of Aſſiſtance, and in what he hath Occaſion for 
Reſtraint and controul. In the firſt Place then, 
Man hath this in Common with all other Crea- 
tures endued with a Senſe of their own Being, 


2 De Officiis, Ch. ii. Numb. 11, 


b Cicero de Fin, Lib. iii. 
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Judgment Evil >. And this Self- love, regular- 
ly ſpeaking, is ſo very ſtrong, as to ſuperſede any 
Inclination which a Man may have for another. 

Sometimes indeed Men ſeem to affect others with 
a more tender Paſſion than themſelves, to be more 
delighted with their Happineſs, and more di- 
ſturb'd at their Misfortunes than at their own. 
Thus Des Cartes © obſerves, that the Love which a 
Good Parent bears towards his Children is ſo very 
pure, as to make him deſire neither the gaining 
of any thing by them, nor the poſſeſſing them 
in any other Manner than he doth at preſent, nor 
the being joined to them by any ſtricter Engage- 
ments than thoſe of the preſent Union. But con- 
ſidering them as his other Self, he ſeeks their Good 
equally with his own; or rather with greater Care, 
in as much as he reckons bimſelf and his Children 
to make up but one entire Thing, of which not 
thinking himſelf the better Part, he frequently 
prefers their Advantage to his own, and is not 
afraid to ſecure their Safety by his own Deſtru- 
ction 4. But now beſides that this Love is not 
always conſtant, there are other Reaſons why Pa- 
rents are ſometimes willing to have the Misfor- 
tunes of their Children transferr'd on themſelves, 
namely, becauſe they think themſelves more. able 
to ſuſtain them : or becauſe they cannot but con- 
feſs, that Perſons of thoſe tender Years are more 
worthy of Life and of Safety. And a Reaſon 
why on the other hand Parents are ſo highly fa- 
tisfy d and pleas d with the Succeſs and Proſperity 
of their Off-ipring, may be, becauſe they are 
ſenſible a great Part of the Glory will redound to 
themſelves, for bringing ſuch excellent and wor- 
thy Perſons into the World ©. Qui tanti talem 


Ch. v. So ſoon as any Animal is born, it is endear'd. and, as 


it were, recommended to itſelf for its own Preſervation, and for the loving of its own Condition, and of every Thing that 
tends to the Preſervation of it : Being at the ſame time made averſe to Deſtruction, and to all things which ſeem fernicious. 


Valer. Flacc. Lib v. V. 644. 


Eſt amor & cunttis rerum tutela ſuarum. 
By Nature all love and protect their own. 


Add Piog. Laert, Lib. vii. In Zen. Marcus Antoninus, Lib. xi. S. 8. Epictetas Enchirid. Ch. xxxviii Numb. 2. Cicero de Oficiis, 


Lib. i. Ch. iv. 


© De Paſſionibus, Art. 82. 
Luke xi. 27. 


d See 2 Sam. xviii. 33. Euripid. Alceſt. v. 653. uſque ad 705, e See 


de Hierocles laying down the ſame Rule, adds this Reſtriction, A Maſter, ſays he, ought to think how he would be treated 
if he were a Slave; and this laft, if he were a Maſter, how he would be ſerved, Karůã¾ wavrc &  wniv mwgoowrs wyo 6 


ay», ws; Teng. Navi 87 tic n, ix Ts TS oauroy d CmMtiver, Cotiivey > Tavrov Wore), Kai 


N ereiry xear” r Tis r, cov 


nds Ws A l KG GUT W Teo Pipeay,, 75g ent ©» & bY d:oFoT 1, br eg 5 PY SAO. Apud Stob. Serm. 8 3. 


It So that, altho* a Judge, if he were in the Place of a Criminal, would undoubtedly wiſh, as well as he, to eſca 
the Puniſhment inflited by the Law; nevertheleſs he ought to paſs Sentence, becauſe otherwiſe he can't diſcharge he 
Duty of his Office, and will bring on himſelf much Trouble by ſuch an Indulgence, * We muſt relieve the Poor, but 
not to hurt ourſelves much by it, nor ſatisfy his inſatiable Avarice, It is juſt to uſe our Seryants kindly, but we are 
not oblig'd to make clean their Shoes; this were to become a Servant inſtead of a Maſter. In a great Buſineſs, for 
Example, in a Diſeaſe, a Maſter may and ought, unleſs by another's Fault, to do ſuch Services tor his Servants as 
they have a Right to require of him; but to go farther, is to reyerſe the Order of Society, and accuſtom his Seryants 
to Idleneſs, or rather to make them inſolent in the higheſt Degree. | 


S. xIv, * The very Name of natural Right ſhews us, That the Principles ought to be deduced from the Nature of Man, 
as many of the Antients have acknowledged. Natura enim Juris, ſays Cicero, explicata eſt nobis, eaque ab hominibus repetenda 
Natura, De Leg. Lib. i. Chap. v. Iz E p Ti os 1 Sui zu, Ws C Muctw; f eiu tir weit euro, 5 g 
(£00, * wy pes prey Meri os U as Cas Puors iu 5 wur vpe, Ti zin Ts 1 ws Cas Qui, O Way TETO Wages 
Angie, % wn ven 1% diaril:oX 1 ws Cos Avyins Quou i5i os To J tubbs 5 vert e, Treis d ut xęd @-, 
fund ey @Ppyacs. Marc. Antonin. Lib, x. $. 2. i. e. Conſider well what your Nature requires, as if you were governed by 
Nature only; and do this, if the Nature of the Creature be not any ways diſordered. Then conſider what the Nature of the 
Creature requires, and do not refuſe to do it, if it be not contrary to the Nature of a reaſonable Creature; for he that /peaks of 
a reaſonable Creature, ſpeaks of a Political one; i, e. one born for Socisty. If you obſerve theſe Rules, you need not 4 uneaſy 
for any thing, Further, Our Author ſpeaks only of a natural obligatory Right; he thinks not in the leaſt of the natural 
Right by ſimple Permiſhon, See above, Lib. i. Ch. 6. $. 16. Note 1. and what is ſaid in the laſt Note of this Chapter. 

* The laſt of theſe Periods was added in the ſecond Edition, and is not well placed. | 

1 | | WW genuere 
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genuere Parentes * ? It is likewiſe evident, that 


many Perſons have contentedly ſuffer'd Death for 
other Perſons, whom they either lov'd with an 
entire AﬀeCtion, or to whom they devoted them- 
ſelves with an abſolute Service. For thele Men 
fanſied themſelves to be join'd to ſuch Friends 
or Maſters as lefſer Parts of the W hole, and there- 
fore choſe to be themſelves deſtroy'd for the Pre- 
ſervation of the greater Part b. Procopius © tells 
us, that amongſt the Eprhalite Hunns the more 
wealthy Men pick out about Twenty, or per- 
haps more Perſons, for their ſpecial Friends; theſe 
are conſtant Gueſts at their Tables, and have the 
Uſe and Command of all their Riches and Poſ- 
ſeſſions, being allow'd a kind of a Common Right 
over all Things : And when their Patron happens 
to die, Cuſtom obliges them to be put alive with 
him into his Grave. And that ſuch Ways of 
Mens devoting themſelves are ſtill practis'd in 
Japan, we are afſur'd by the Authors who de- 
ſcribe that Country and People 4. The Truth 
is, in the Opinion of ſuch Perſons, the Boaſts of 
Faith and of Affection with the Glory thence a- 
riſing, are of more Value than all the Things in 
the World beſides, and are not over-purchas'd at 


the Expence of Life itſelf. Some too being de- 


riv'd of a near Friend, or of a ſingular Bene- 
Er, do caſt away their own Lives cnly out of 
Impatience and Deſpair, imagining it is impoſh- 
ble they ſhould be otherwiſe than very miſerable, 
having loſt him on whom alone all their Hopes 
and Fortunes depended. Certain it is, whatever 
a Man doth for others, he never forgets himſelf ; 
and Satan in Fob ii. 4. well exprels'd the com- 
mon Temper and Inclination of Mankind, when 
he ſaid, Skin for Skin, and all that a Man hath, 
will he give for his Life. h 
Beſides this Self- love, and this Defire of pre- 
ſerving himſelf by all Means and Methods, there 
is diſcoverable in Man a wonderful Impotency and 


natural Indigence; ſo that if we ſhould conceive 


any ſingle Perſon quite deſtitute of the Aſſiſtance 
of others, we ſhould conclude his Life was given 
him rather for a Puniſhment than for a Bleſſing. 
It is farther manifeſt, that, next to the Support 
and the Defence of Heaven, Men draw their chief 
Help and Comfort 3 from one another. For, as 
the Strength of particular Perſons is ſo unable 
to compals their Preſervation and their Mainte- 


Of the Law of Nature in general, B 00K II. 


nance, that to live happily and conveniently the 

have continual Occaſion for the Works and for 
the Supplies of their Neighbours, in as much 23 
their own Time, as well as Power, would fail 
them to procure the moſt uſeful and the moſt ne. 
ceſſary Things; fo on the other Hand, particular 
Men have Convenience of furnithing others with 
many Things, which they themſelves do not want: 
and which therefore would turn to no Uſe or Ac. 
count, unleſs they were thus beſtow'd and diſpen- 
ſed e. And as Men appear thus to be ſo vaſt 3 
Support and Help to each other, fo may the 

likewiſe, in as eminent a manner, prove a mutual 
Plague and Miſchief; and they do oſten actually 
prove ſo, either upon the Inſtigation of their bry. 
tiſh Paſſions, or being compell'd by the Neceſſiy 


of defending themſelves from the Injuries and the 


Aſſaults of others. The Truth of all which is clear 
to us from daily Experience, and hath been in- 
ſiſted on more largely by us in the firſt Chap- 
ter of this Book f. But we deſire it ſhould be 
well obſerved, that in ſeeking out the true Condi- 
tion of Men, we have aſſign'd the firſt Place and In- 
fluence to Self-love, not as if each particular Man 
ought in every Reſpect to prefer himſelf to all o- 
thers, or to meaſure all Things by his own private 
Advantage, eſtabliſhing his ſeparate Intereſt for 
his chief End and 8 but becauſe a Man is 
by Nature ſooner ſenſible of the Love he bears to- 


_ wards himſelf, than of that which he bears to- 
wards others, in as much as it is natural for him 


ſooner to perceive his own Exiſtence, than the Ex- 
iſtence of others. And farther, becauſe the Care 
of me and my Affairs belongs to no body ſo pro- 
perly as to my ſelf: For altho' I propoſe the com- 
mon Good for the Mark of Acting, yet ſince I 
likewiſe am a Part of Mankind, to the Prelerya- 
tion of which ſome Care is due, this Care muſt 
needs lie more eſpecially and more forcibly on me 
my ſelf, than on any Perſon elſe in the World. 
XV. Thus much being granted, it is an eaſy 
Matter to diſcover the Foundation of Natural 
Law. Man is an Animal extremely deſirous of 
his own Preſervation, of himſelf expos'd to many 
Wants, unable to ſecure his own Satety and Main- 
tenance without the Aſſiſtance of his Fellows, and 
capable of returning the Kindneſs by the Furthe- 
rance of mutual Good: But then he is often 
malicious, inſolent, and eaſily provok'd, and 1 as 


Kn. 1. 610. On the other Side, it was a gallant Saying of Epaminondas, that amongſt all the good and fortunate Ac- 
cidents of his Life, none ſtruck him with ſo real a Pleaſure, as that he won the famous Victory at Leuctra, before he 


had loſt either of his Parents. Plutarch's Apophthegm. p. 193. Ed. Wech, 
De Bello Perſ. Lib, i. Chap. iii. 


B. G. Lib. iii. Chap. xxii. concerning the Soldurii. 


ſceript. Japan, Chap. vii. Of the Æthiopians, ſee Diod. Sic. Lib. iii. Chap. vii. 


b Vid. Cartes de Paſſion, Art, 83. Ceſar de 
d Vid. Franc. Carron, in De- 
e Senec. de Ira, Lib. i. Chap. 5. Men 


are born to be Helps to each other, Marc. Antonin. Lib. ii. Chap. i. We are born for mutual Support and Aſſiſtance, and have 
each of us our proper Office to diſcharge for the General Benefit; as the Feet, the Hands, the Eye-lids, the Teeth, or any Mem- 


bers of the Body. 


f Add. Dr. Cumberland, Chap. i. S. 15, 16. 


Sicero proves at large (De Offic, Lib. ii. Chap. iii, iv, v.) that there is nothing that a Man can receive more Good 
or Evil from, than from his Like. After which he thus concludes, Cum igitur hie locus nihil habeat Dubitationis, quin 
homines plurimum hominibus & proſint ex obſint, primum hoc ſtatuo eſſe virtutis, conciliare animos hominum, & ad uſus ſuos 
adjungere, Chap. v. uſt the ſame Conſequence as our Author draws in 5. following. 


$. xv. * Mr, Titius affirms, that the Conſequence is not good, but he is certainly miſtaken ; for our Anthor deduces 
Sociableneſs from all theſe Characters put together, and not from any ſingle one. But in one Thing Mr. Titius ſeems 


to ſpeak with Reaſon, when he ſays, That our Author in ſettling Sociableneſs in that Manner, gives ns Cauſe to be- 


lieve, that every one's private Advantage is the Foundation of Natural Right; becauſe, according to him, if a Man be- 
comes ſociable, tis becauſe he can't preſerve himſelf without it, nor enjoy ſuch Conveniences of Life, as are neceſ- 
ſary in this World. Iown, that our own Intereſts will engage us to be ſociable; but 'tis not therefore a Conſequent, 
that we mult raiſe the Obligation of practiſing the Laws of Nature directly upon it; for there are Caſes in which we 
muſt ſacrifice our own Intereſt to others Advantage, and the Good of Society, I may add, that our Author himſelf, in 
his Element. Juriſprud. Univerſ, p. 431, &c, makes Self- love and Sociableneſs two diſtinct Principles of Duty; and 1 do 
not know for what Reaſon he ſhould change his Sentiments. See what is ſaid Note 5. of this Nan erl. and what 
the Author ſays in the Beginning of F, 16. | | 
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ſul in effecting Miſchief, as he is ready in de- them by Benevolence, by Peace, by Charity, and 
ng it. Now that ſuch a Creature may be pre- fo, as it were, by a ſilent and a ſecret Obligation. 
q and ſupported, and may enjoy the good It would therefore be a Charge moſt notoriouſly 


—_ attending his Condition of Life, it is ne- falſe, ſhould any inſinuate, that the Sociableneſs 

ceſſary that he be ſocial, that is, that he unite him- which we eſtabliſh is perfectly indifferent, and hath 

cf to thoſe of his own Species, and in ſuch a an equal Regard to good wen and to bad. We 
an to promote and 


Manner regulate his Behaviour towards them, as faidit was the Duty of ever 
chat they may have no fair Reaſon to do him Harm, to practiſe Sociableneſs as far as in bim lies; be- 
but rather incline to promote his Intereſts, and to cauſe, for as much, as it is not in our Power to 
cure his Ri hts and Concerns 2. This then will oblige all other Men to behave themſelves to- 
appear a fun amental Law of Nature, Every Man wards us as they ought, we have done our Duty 
uught, 45 far as in him lies, to promote and preſerve when we have omitted nothing which we were 
1 peaceful Sociableneſ5 with others, agreeable to the main able to perform, in moving and engaging them to 
Fnd and Diſpoſition of human Race in general 3. For exerciſe the like Sociableneſs towards us. From all 
yy Sociablene/s we do not here mean a bare Readi- which it follows, that ſince he who obliges us ta 
nels or Propenſion to join in particular Societies, any End, cannot but at the ſame Time be ſuppos'd 
which may poſſibly be form'd on ill Deſigns, and to oblige us to thoſe Means which are neceſſary to 
in an ill Manner; as the Confederacies of Thieves the Attainment of that End, all Actious which ne- 
ind Robbers z as if it were ſufficient only to join ceſſarily conduce to this mutual Sociablene(s, are com- 
ourſelves with others, let our Intentions be what manded by the Law of Nature, and all thoſe, on the 
But by this Term of Soctablene/s, we contrary, are forbidden, which tend to its Diſturbances 
would imply ! ſuch a Diſpoſition of one Man to- or Diſſolutiun. = | | 
This 5 Method of Difcovering the Law of 

| Nature 


Nihil eft profecto preſtabilius, quam plan intelligi nos ad juſtitiam efſe natos, neque opinione, ſed naturi conſtitutum eſſe 
jus. 1d jam patebit, ſi hominum inter ipſos ſocietatem, conjunctionemq; 1 Cicero De Leg. Lib. i. Ch. x.“ You will 
ſee clearly that Right doth not depend on Opinion, but on the Eſtabliſnment of Nature; if you conſider the 
« neceſſary Union and Alliance of Mankind.“ Tus & Nielg tiers udp us, def dia rA AX cir Ts fig of al 
abreis Ce, BTW 100 cn T kr ta diary,” Jamblich. Protrep. Chap, xx. That Men ſhould live together, and 
« vet without Law, is abſurd and impoſſible; for at this rate, Society would be more dangerous and prejudicial to 
them, than if they dwelt ſeparately and ſingly without any Communication.“ 

o explain this Rule more fully, 1 think this ought to be added: From whence it follows, that whoever is oblig'd to aim 
at a certain End, is oblig'd at the ſame time to make uſe of the Means, without which it can't be obtain'd. Whatever con- 
tributes neceſſarily to an univerſal Sociableneſs, —_ to be looked upon as prefcrib'd by the Law of Nature; and, on the 
contrary, whatever diſturbs it, to be forbidden by the ſame Law. 5 | 

+ Whenever a Thing appears advantagious or noxious to Society in 2 in what State ſoè ver Men are, in every Place, 
and at all Times, we muſt look upon it as either eres commanded or forbidden by the Law of Nature, So altho' Theft 
or Adultery may in certain Circumſtances, and _— the Corruption of Manners in certain Countries, have cauſed little 
or no Trouble in ſome particular Societies, as ſome affirm, that Experience hath proved in the Kingdoms of the Maſſagers 
and Lacedemonians, yet theſe two Crimes are not a whit the leſs contrary to the Law of Nature : For it they were allowed 
always and in all States, there would reſult from them, without doubt, monſtrous Inconveniences and terrible Diſorders, 
and, on the contrary, every Society whatſoever, muſt be more quiet ahd happy, where the Members of it religioufly ab- 
ſain from Robbery and debauching their N 1 Wite, than where ſuch Attempts are frequently made. Our Author 
explains himſelf well enough upon this Subject in ſeveral Places of this Book, and in his other Works, vi. his Spicilegium 
controverſ. circa Jus Natur. Chap. iii. S. 13. So that I am amazed that certain Men, who labour to confute him, and pretend 
to take a new Method in explaining the Law of Nature, make continual Alterations in a Thing ſo clear, 8 

Our Author (in the Beginning of the following S. of this Chapter, and in his Specimen Controverſ. Chap. v. F. 25. as alſo 
in his Spicilegium Controverſ. c. Chap. i. $. 14.) eclares, that he 3 to explain here the Duties of Men only which pro- 
perly refer one to another: For, according to him, our Duties toward Go Þ belong to natural Theology, and Religion is 


no other ways concern'd ina Treatiſe of natural Right, than as it is a more ſtrong Cement of human Society. As for the 


Duties of Man to himſelf, they are derived partly from Religion, and partly from Society. So that were Man independent 
on Go D's Authority, and no way concern'd in Society, we could not conceive how he could be ſubje& to any Obligation 
trom himſelf, It ſome had attended to this Syſtem of our Author, they would not have ſpent ſo much Paper in delivering 
Objections ſo ill grounded. Nevertheleſs I own, that he did well to prevent theſe Cavils by putting ont a Treatiſe contain- 
ing all the Duties of Man, of which we may know the Neceſſity by the Strength of Reaſon only, and which, if we righthy 
underſtand the Thing, are contained in the Idea of the Law of Nature, otherwiſe we muſt agree, that his Method to prove 
the Principle of Sociableneſs is ſubject to ſome Inconveniences, as we have obſerved above in Note 1. But all this may be 
reftified in ſome meaſure, by keeping cloſe to the Notions of the Author above quoted. We muſt conſider the Nature of 
Man, whoſe Conſtitution we have originally diſcover'd to be the Foundation of natural Right, either as it came out of the 
Hands of the Creator, or as framed afterward diverſly by ſome human Acts. I. From th s Principle only, That Men are 
Gov's Workmanſhip, it evidently follows, that they ought to ſhew towards that ſupreme Being, all the Sentiments which 
are comprehended in the Notion of Religion, and of which we ſhall treat in Ch. v.F. 3. Note 3. following. Moreover, 
Go o having conſulted the Preſervation and Happineſs of Mankind (as it appears 2 both by the Faculties he has en- 
dowed him withal, and by that ſtrong Inclination which carries us irreſiſtibly to ſearch after Good, and avoid Evik: He al- 
lo requires, doubtleſs, that every one ſhould not only preſerve and make himſelt happy, but alſo contribute his utmoſt En- 
deavours to the Preſervation and Happineſs of others, There are alſo two other Fundamentals of the natural Law in gene- 
ral, taken in its full Extent, and they are, 1. Love of ourſelves, in a true Senſe; and, 2. Sociableneſs. Inſomuch that as 
Religion contains all the Duties of a Man towards Go v, ſo Love of ourſelyes (for ſo it may be beſt expreſſed to avoid all 
Equivocation) comprehends all that we are directly obliged to do in Relation to ourſelves; and Sociableneſs all that is due to 
others, See F. 24. Note 3. So that Sociableneſs is oppoſed to Selt-loye, and Self- love is no farther a Foundation of Sociable- 
neſs, than as we are bound to others, becauſe we love ourſelves. But theſe are two diftin& Principles, which though they 
have one great Relation, and equally concur in the Sight of the Creator, do yet differ in the Main, and ought wiſely to be 
managed, ſo that we muſt keep an equal Balance, as much as is poſſible, between them: 1 ay. as much as is poſlible, for 
it ſometimes happens that we can't at the ſame time perform all the Duties which flow from theſe three great Principles of the 
natural Law; and in ſuch Caſes we ought to regulate ourſelves by theſe general Maxims: 1. That our Duties toward G oD 
ſhould always be preferred before all others. 2, That when there is a kind of Oppoſition between two Duties of Selt-love, 
and two of Sociableneſs, we ought to prefer that which is attended with the n Advantage, i. e. we muſt conſider whe- 
ther the Good which ſhall be pracured to ourſelves or to others in performing either of theſe Duties is more conſiderable, 
than the Good that ſhall redound to ourſelves or to others by the Omiſſion of that Duty, which we can't at preſent diſcharge 
without neglecting ſome other. 3. If, all Things elſe being n there is an Oppoſition between Self- love and the __ 
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Nature, doth not only appear, upon Examination, 
to be the moſt plain and eaſy, but it is likewiſe 


own'd for the moſt proper and genuine Way,' by 
full Conſent of the greateſt Part of Learned, Men. 


There's no Need of heaping up Teſtimonies and 


Authorities, but we may let Seneca ſpeak for all 
the reſt. 5 By what other Means, ſays he, are we 
preſerv d, but by the mutual Aſſiſtance of good Turns ? 
This Commerce and Interconrſe of Kindneſſes adds 
Strength and Power to Life; and, in Caſe of ſudden 
Aſaults, puts it into a better Condition of Defence. 
Take us all aſunder, and what are we, but an eaſy 
and an unequal Prey to wild Beafts * Man by Nature 
is weak on every Side. Society fortifies his Infirmity, 
and arms his Nakedneſs. Thoſe two Excellencies, 
of Reaſon and of Society, render him the moſt potent 
of all Creatures, who would otherwiſe be obnoxious 
ro Injuries from every Thing about him. Thus, by 
the Help of Union, he commands the World, who, if 
divided, would ſcarce be a Match for any living Ri- 
val. And it is Society alone which gives him his 
ſovereign Sway over the inferior Creation. This was 
the Thing which firſt reftrain'd the Violence of Diſ- 
eaſes, which lent Crutches and Supports to Old Age, 
and adminiſtred Conſolation to Grief. Take away this, 
and you cut aſunder_ the Band of Union, the vital 
String of Mankind *. | 


There are other leſs principal Cauſes, or rather 


Arguments of a ſociable Nature in Men. For 
Example, becauſe nothing is more ſad and diſ- 
le than p Solitude b: Becauſe other 


wiſe we ſhould have no Uſe of our Tongue, that 


moſt noble Inſtrument, by the Help of which 
Mankind have this Advantage above all other 
living Things, that they are able to expreſs their 
inward Sentiments in articulate Sounds : Becauſe 
every good and excellent Perſon is defirous of 
ſhewing his worthy Deeds amongſt others. A- 


O the Law of Nature in general. 


Boo x II. 
mongſt theſe ſecondary Reaſons of Sociality, is 
that which Tully takes Notice of in his firſt Book 
of Offices, Chap. xliv. There are ſome People, favs 
he 7, that fanſy all Leagues and Aſſiciations e 
Men, to ariſe from the Need that one Man hath 5.4 
another, toward the ſupplying of our natural and 


common Neceſſities : Becauſe (ſay they) if Pry. 


dence had delivered us from this Care of Iooking after 
Food and Cloathing, by appointing ſome extraordinary 
Way for the Procurement of it; no Man of eithy 
Brains, or Virtue, would ever trouble his Head about, 
Bufineſs, but wholly deliver himſelf up to the attain. 
ing of Wiſdom. But ibis is a Miſtake ; for even ig 
that Condition a Man would fly Solitude, and wiſh for 
a Companion in his very Studies : He would be wiliing 
to teach and to learn, to hear and to ſpeak. He talk; 
to the ſame Purpoſe in the Third Book of that 
Work, Chap. v. OA is more according to Nature, fir 
a Man to undergo all Sorts of Labours and Troubles for 
the Service and the Conſervation (if it were poſſible) of 
the whole World, after the Example of Hercules, why; 
the Gratitude of Men hath plac'd for his Virtue among 
the Gods; than to live in Solitude, and not only free 
from Cares, but even wallowing in Pleaſures and Pley- 
ty, with all the Advantages of Strength and Beau 
over and above, This it is that makes all great aud 
glorious Spirits prefer the former Kind of Life t9 the 


latter. What the ſame Author obſerves in his L. 


lus, is rather applicable to particular Friendſhip, 
than to common Society: Friend/hip firſt aroſe ru. 
ther from Nature than from Weakneſs, rather fron 
the Bent and Inclination of Mens Minds, than from 
the Conſideration of the Profit it would produce. 
We would have it obſerv'd, that the fundamen- 
tal Law of Nature eſtabliſh'd by us, doth not diſ- 
agree 9 with that which Dr. Cumberland hath laid 
down in his Work on that Subject 4, concern- 
ing the Study and Endeavour after the com- 


of Society, whether it happens through the Fact of another, or not, then Self: love ought to prevail; but if there be an Ine- 
qu ality, then Preference ought to be given to that of the two Sorts of Duties, which is accompanied with the greateſt Pro- 
t. See what is ſaid upon Chap. v, and vi. of this Book, II. But it often happens, that Men, without leſſening the general 
Obligations, which reſult dire&ly and immediately from their original Conſtitution, and the Appointment of the Creator, 
add thereto by their own Will, or by ſome Contract and poſitive Law, divers private Engagements, which are united with 


the Object of the Law of Nature, as it is a Rule of Action which requires ſuch Engagements. 


In ſhort, all Men ought 


throughly to conform their Actions to their original Conſtitution, but in a different Manner, according to the different E- 
ſtate they are in, as all the Parts of a Clock concur to fulfil the-Contrivance of the Artiſt, although every Wheel move in 
a Way agreeable to its particular Form, See F. 22, and 24. following. 


Ang Þ cha, &c. Men are the Defence of Men, Cities of Cities; as the Hand rubs the Hand, and the Fingers waſh the Fin- 


gers. All Safety is Confederacy. Plin, N. H. Lib. ix. Ch, xlvi. Add. Marc. Antonin, Lib. iv. S. 4. & Lib. v. $. 16, & 29. 
where he calls Society the Good or Happineſs of a rational Creature; as it is frequent with him to term Man a Creature ſociable 


by Nature, Vide & Lib. vii. S. 55. Liban. Declam. xix. E Nature appointed Man to be a Companion, and an Aſſiſtant to 
1 


Man. b Cicero De Fin. Lib. iii. Ch. xx. No Man wo 


and Pleaſures, Whence tis eaſy to 4 1 0 that we are born for natural Conjunction and Community. 
dC 


Inflitur. Lib. ii, Ch. xvi. . i. $. 4. 


be willing to lead a Life of Solitude, though in an Infinity of Delights 


© Vid, Vinci. 


ur ſcias per ſe expetendam eſſe grati animi adfeftionem, per ſe fugienda res eſt ingratum eſſe, quoniam nihil equ2 concordiam 
human: generis diſſociat & diſtrahit, quam hoc vitium. Nam quo alio tuti ſumus, quam quod mutuis juvamur offciis ? Hoc uno 
inſtructior vita, contraque incurſiones ſubitas munitior eſt, beneficiorum commercio. Fac nos ſingulos, quid ſumus ? preda anima- 
lium & victima, & imbecilliſſimus & facillimus ſanguis. Quoniam cateris animalibus in tutelam ſui ſatis virium eſt, Ge- 
cunque vaga naſcuntur, & actura vitam ſegregem, armata ſunt : hominem imbellia cingit : non unguium vis, non dentium, 
terribilem cateris fecit; nudum, & infirmum ſocietas munit. Duas res dedit, que illum obnoxium, validiſimum facerent, ra- 


tionem & ſocietatem. Itaque 
ſocietas terris genitum, in ali 


ui par eſſe nulli poſſet, ſs ſeduceretur, rerum potitur. Societas illi dominium omnium animalium delit; 
iena nature tranſmiſit imperium, & dominari etiam in mart juſſit. Hæc morborum impetus ar- 
uit, ſenectuti adminicula proſpexit, ſolatia contra dolores dedit : 


hac fortes nos facit, quod licet contra fortunam advocare. 


Hanc tolle ex unitatem generis humani, qua vita ſuſtinetur, ſcindes. De Benef. Lib. iv. Chap. xviii, 

7 Nee verum eſt, quod dicitur a quibuſdam, 22 neceſſitatem vite, quod ea que natura deſideraret, conſequi ſine aliis, 
atque efficere non 5 idcirco initam eſſe cum hominibus communitatem & ſocietatem ; quod ſt omnia nobis, que ad victum 
Jar pertinent, quaſi virgula divina, ut ajunt, ſuppeditarent, tum optimo quiſque ingenio, negotiis omnibus omiſſis, to- 
tum ſe in cognitione, & ſcientia collocaret. Non eſt ita, nam & ſolitudinem fugeret, & ſocium ſtudii quæreret, tum docere, 


tum diſcere vellet, tum audire, tum dicere, 


Magis eft ſecundum naturam, pro omnibus gentibus, ſs fieri poſſit, conſervandis, aut juvandis maximos labores, moleſtiaſqu! 
ſuſcipere, imitantem Herculem illum, quem hominum fama beneficiorum memor, in concilium caleſtium collocavit, quam vivert 
in ſolitudine, non modo ſine ullis moleſtits, ſed etiam in maximis voluptatibus, abundantem omnibus copiis, ut excellas etiam 


ulchritudine & viribus, 


9 There are ſeveral other Authors whoſe Principles being well underſtood, may be reduced to this, though there 
appears ſome Difference in the Language and Method. See Mr. Hertius's Diſcourſe De Sociabilitate primo Jur. Nat. 
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CHAP. III. | Of the Law of Nature in general. 


ood, and the demonſtrating all poſſible Be- 
2 towards all Men. For we, when we 
maintain that a Man ought to be ſociable, do at 
the ſame time intimate, that he ought not to make 
his own ſeparate Good the Mark of his Proceed- 
ings, but the Benefit of Mankind in common; 
that no Perſon ſhould 8 his private Advan- 
tage, by oppreſſing or by neglecting other Men; 
1nd that none hath Reaſon to hope for Happineſs 
and Succels, who either injures or deſpiſes his 

ighbours. | 

New this ſocial Nature of Man, and from the 
Conſideration that every one is born not for him- 
af alone, but for all human Kind, the Lord Ba- 
on, in his Work of the Advancement of Learning, 
Book vii. Ch. i. deduces ſeveral excellent Corolla- 
ries; as, that an active Life is preferable to a con- 
templative one; that the Happineſs of Man is to 
be ſought for in Virtue i, not in Pleaſure; that 
me Fear of ſudden and unexpected Accidents ought 
not to deter us either from managing publick Af- 
fairs, or from maintaining Society and Commerce 
with other Men: Laſtly, that we ought not to 
withdraw ourſelves from civil Buſineſs, out of a 
tender and ſcrupulous kind of Humour, or out 
of an Averſion to the uſual Methods of Complai- 
fance. In which place the ſame noble Author 
farther obſerves, that there never was any Philo- 
ſophy, Religion, Law, or Diſcipline found out 
in the World, which ſo far exalts the publick 
Good, and debaſes private Intereſt, as the Chriſ- 
tian Inſtitution appears to have done. 

XVI. Let us conſider now whether or no the 
Doctrine aſſerted by Hobbes, in his Book De Cive, 
Chap. i. $. 2. claſhes with what we have been de- 
livering on this Head. Certainly he hath been in- 
terpreted with very great Rigour, and with very 
little Reaſon by ſome learned Men, when they 
cenſure him for teaching, that Nature did not in- 
fitute Society, but Diſcord, among ft Men, and, as 
they hence infer, that all Kind of human Society is 
o2ainſt the Deſign of Nature *. Which is much the 
fame Thing, as if I ſhould talk thus, Speech is by 
Nature actually born with no Man; therefore all 
Speech which is afterwards learnt, runs againſt Na- 
ture's Intention. Or thus, All Men by Nature come 
into the World little; therefore it is againſt Nature 
that they ſhould grow up to larger Dimenſions. Or, 
Men are by Nature ſubject to Diſeaſes, therefore it 
is againſt Nature, to make uſe of Diet, or Phyſick 
to prevent or to cure them. We mult confeſs, that 
this Notion of Hobbes, looks at firſt View ex- 
tremely paradoxical; eſpecially if a Man doth not 
conſider diligently the Ambiguity of the Word 
Nature. But for fear any one ſhould hereafter be 
cheated by the ſame doubrful Philoſophy, and led 
fatally into Error; let us firſt obſerve, that Self- 
love and Sociableneſs ought by no Means to be 


Compt. Conring. in Jure Civili, Ch. xiv. in fin. 


3 
made Oppo ; but thoſe different Inclinations 
are in ſuch a Manner to betemper'd, that the for- 
mer do not overthrow ordilturb thelatrer*. When 

y the Enormity of wild Luſts this Temperament 
is broken, and fo all take up a Reſolution of ſeek- 
ing each his own Advantage to the Injury of o- 
thers; then ariſe thoſe Heats and Contentions 
which divide and confound Mankind. For the 
avoiding which, the bare Care of our private 
Safety commands the Obſervation of ſocial Laws, 
ſince we cannot enſure our own Perſons without 
their Aſſiſtance and Protection. As for Hobbes's De- 


monſtration, in which he ingeniouſly enough de- 


duces thoſe Laws which we call natural, from the 


Principle of Self- preſervation, the firſt Remark 


that we ſhall offer concerning it is this; that ſuch 
a Way of Proof doth indeed clearly enough make 
out, how conducive 'tis to the Safety of Men, that 
they act according to theſe Dictates of Reaſon: 
But it is not an immediate and direct Concluſion 
to ſay, a Man hath a Right of uſing thoſe Means 
for his Preſervation, therefore he is oblig'd, as it 
were by a Law, to obſerve and to 4 them: 
For to give thoſe Dictates of Reaſon the Force 
and Authority of Laws, there is need of pro- 
ceeding on . other Principle, than what he 
lays down. „„ 

In the next Place, great Care is to be taken leſt 
any ſhould conclude from ſuch Arguments and Po- 
ſitions, that when he hath once enſur'd his own 
Safety, and ſet himſelf out of Danger, he need 
not trouble himſelf about the Security of other 
Men; or that he may inſult how he pleaſe, over 
ſuch a Perſon as doth not contribute to his Quiet 
and Hapineſs, or hath not Strength enough to 
diſturb it. For we therefore give Men the Name 
of ſocial Creatures, becauſe they, of all living 
Things, are the fitteſt and the moſt able to pro- 
mote the Advantage of each other: Neither is any 
inferior Creature capable of receiving ſo great Be- 


nefit 2 from Man, as Man himſelf. Again, the 


Excellency and Perfection of any particular Per- 
ſon riſe the higher, the more he deſerves of the 


Community by his publick Benefactions; and 


Works of this Kind are reckon'd the moſt noble, 
being ſuppos'd to proceed from the greateſt Wiſ- 
dom: Whereas any worthleſs Wretch, or a meer 


Fool, may be able to trouble or to hurt his Fellows. 


Beſides, ſuppoſing every Man's private Advantage 
were ftablidh'd Br the Mark bf his Actions, * 
many Perſons ſhould happen to fix that private Ad- 
vantage on the very ſame 'Thing *, there will ei- 
ther be a Neceſſity of ſaying that theſe many De- 
ſires, including a plain Contradiction, are con- 
ſiſtent with Reaſon, which is the higheſt Abſur- 


dity: Or, ſince none can pretend that his Deſire 


would have the Preference of the reſt, we fhall 
be forc'd to admit it for a Truth, that no Man 


b Arrian. Epicket. Lib. i. Ch. xix. God has diſpos'd the Nature and Con- 


fitntion of rational Creatures after ſuch a Manner, that they can't advance their private, without contributing ſomething to the 
publick Intereſt. Community doth not exclude the Purſuit of private Advantage. ZI 

10 Virtue is the Cauſe of Happineſs, but it is not Happineſs itſelf, All Happineſs conſiſts eſſentially ig Pleaſure, although, 
there being diverſe Sorts of Pleaſure, every one will not make a Man happy. This might be eaſily proved, if this were a 
proper Place, See a fine Paſſage of Montagne's upon this Subject, Eſſays, Lib. ii. Chap xix, Init. 

$. xv1. Our Author muſt mean Harm, tor to ſay Benefit would not be agreeable to right r | 

? Again, our Author isguilty of an Inadyertency, for inſtead of ſaying, on the very ſame Thing, he doubtleſs meant to ſay, 
on Things very different from one another; as appears from his Reaſoning atterwards, and from Dr. Cumberland, Ch. v. S. 16, 
whoſe Notions our Author follows: If right Reaſon, ſays that Engliſh Writer, diftates to Peter, that all his Happineſs, and the 
End that he aims at, conſiſts in the Enjoyment of the full Right of the Lands which John and James poſſeſs, as _ of their Perſons, 


and of the Goods of all others in general, right Reaſon cannot mſpire James and John to place their Happmeſs in . 
ſull Right in the Lands and Perſon of Peter, and of all nn] for that would imply a plain Contradiction, & c, 
. * A 
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ought ſo to make his own Profit the Aim of his 
Proceedings, as not to conſider and to regard the 
Good of others. Farther, whoever attempts to 
draw every Thing to himſelf and to his own Inte- 
reſt, without looking towards his ih roger will 
not only labour in vain (it being impoſſible that all 
Perſons and all Things ſhould | 
ing to the contradictory Deſires and Wills of par- 
ticular Men) but he will likewiſe invite others to 
plunder and to deftroy him. Moreover, if that 
only can be ſaid to be good to a particular Perſon, 
which conduces to his ſeparate Intereſt, it follows, 
that in reſpect of all other Perſons it muſt be eil, 
inaſmuch as their Intereſt or Profit is not further- 
ed by it: And ſo what one covets and purſues, all 
the reſt will oppoſe and keep off, which cannot 
but raiſe perpetual Claſhing and contending a- 
mongſt Men *. Laſtly, although another Perſon 
hath done me neither Good nor Hurt, and though 
he hath nothing in him to raiſe either my Fear or 
my Love, yet Nature obliges me to eſteem even 

ſuch a one as my Kinſman and my Equal; which 
Reaſon alone (had we no others) were ſufficient 
to enforce the Practice of a friendly Society and 
Correſpondence amongſt Men. And upon this 
Conſideration, ſuppoſing there was a Nation in 
the World maintaining Peace and Juſtice amongſt 
themſelves, and of ſuch mighty Strength as to * 
formidable to all others, and fo not reſtrain'd from 
hurting them by the Fear of a like Return; yet 
ſhould this Nation or People aſſault, drive, kill, 

or drag into Slavery their weaker Neighbours, as 
often as they thought convenient, we ſhould pro- 
nounce them actually guilty of a Breach of the 

Law of Nature. And yet (as we ſuppoſe) theſe 

People might preſerve themſelves, whether they 

allow'd any Rights to others, or not 3. In the 
Jame Manner, none will commend the Life and 

Profeſſion of Robbers, becauſe they exerciſe ſome 

little Juſtice towards thoſe of their Gang, becauſe 

their Captains divide the Prizes equally amongſt 

them, and becauſe he who either openly or ſecret- 

ly robs one of the Crew, is (even by Thieves) ad- 

judg'd unworthy of farther Partnerſhip and Socie- 

ty with theme. This Rule of extending our Care 
beyond our own Perſons, is ſo much the more di- 

ligently to be attended to, the more evident it is, 

that a Man of more Strength and Power than or- 

dinary, is likely to be tempted to the Violation of 
natural Law, 5 the Thoughts of his own Self- 

ſufficiency; that ſince his private Safety is abun- 

dantly provided for, he need not give himſelf the 
trouble of maintaining Peace and Friendſhip with 
his Neighbours. 1 


Of the Lau of Nature in general. Bo ox II, 


e difpos'd accord- 


ſons, but they are both extremely agree 
conſiſtent, pe appears ft e fem the den 
as by our Saviour, Math. xxii. 39. Wien 

e commands us 0 love our Neighbours ag gu- 
ſelves a. Indeed Reaſon plainly informs us, that 

whoſoever hath a hearty Peſire for his own Hm 
rity muſt not, cannot neglect the Care of his Fel. 
lows. For, ſince our Safety and Happineſs depend 
for the moſt Part on the Benevolence and on th 
Aſſiſtance of others, and fince the Nature of Mer 
is ſuch, that for Benefits conferr'd they expect a 
Return of Kindneſs, and when no ſuch Return 5 
made, refrain from farther Favours: No Perſon n 
his Wits can ſtick fo cloſe to the Purſuit of 1 
ſeparate Advantage, as to diveſt himſelf of all Re. 
gard to the reſt of the World: But rather the 
more rationally he loves himſelf, the more earneſt 
he will be in endeavouring by good Turns to pro. 
cure the Love of other Men. For no one hath 
any Reaſon at all to hope, that Men will volun. 
tarily contribute towards advancing his Happineſs, 
whom they know to be malicious, perfidious, in- 
2 and inhuman, and that theſe wicked 
ractices are the Requitals which he will make for 
their Bounty; on the contrary, it ſhould be ex. 
pected, that they will all join together in ridding 
the Earth of ſuch a Monſter, or, at leaſt, in re. 
ſtraining him from doing farther Miſchief. 

XVII. Neither is the followingArgument which 
the Hobbits make uſe of at all concluſive; © Parti- 
« cular Men when they join Society or Company 
ce with certain others, have Regard to ſome pe- 
ce culiar Good or Benefit, which is likely to re- 
„ dound to themſelves: Therefore human Nature 
< 1n general is not determin'd to Society, or, I 
© am not oblig'd to behave my ſelf in a ſocial 
& Manner towards him, from whom I do not ex- 


expect ſome particular Advantage.” For thus 


much indeed js cvident, that the Reaſon why cer- 
tain Men join in any certain Species of Society, is 
either becauſe they have a peculiar Reſemblance 
and Agreement in Diſpoſition of Mind, or in other 
Qualities z or elſe becauſe they think they ſhall 
better obtain ſome End which they drive at, a- 
mongſt theſe Perſons than amongſt others. But 
(beſides that, regularly ſpeaking, no Man hath 
the Property of belonging to no particular Socie- 
ty) even amongſt Men who are united only by 
the common Tie of Humanity, that general So- 


ciableneſs and Peace are to be obſerv'd and culti- 


vated; which implies little more than this, that 


they abſtain from hurting one another unjuſtly, 


and that as far as their ſtricter and particular Ob- 


ligations leave Room, they mutually promote and 


communicate their Intereſts and their Goods. 


But to conclude this Point, as the Care of our 

own particular Preſervation doth not exclude a XVIII. Hence it is clear what Anſwer ſhould 3 
Concern for Society, ſo neither doth a kind Re- be made to that Objection, if one Man lov'd another ted : | 
gard for Society ſuppreſs our Affection to our Per- naturally, hat 1, upon account of his being a Man, 3 
| . ecau 
2 Self-Intereſt is a poor Centre of a Man's Actions, ſays my Lord Bacon, E J. xxiii. b Vide Ciceron. Off, ii, Ch. xi. 4 a 

3 Nec magis vicuperandus eſt proditor patrie, quam communis utilitatis aut ſalutis deſertor, propter _ utilitatem, aut ſalutem. 
Cicero De Fin. Lib. iii, Ch. xix. * A Betrayer of his Country is not more foully ſcandalous, than he who deſerts 5 com- : F.x\ 
| omine 


«© mon Benefit or Safety for the Procurement of his own.” | 
4 Qui ſtadium currit, eniti & contendere debet, quam maxime poſſit, ut wincat; ſupplantare eum, quicum certet, aut manu de- * Se 
a Perſ 


llere, nullo modo debet. Sic in vita ſibi quemque petere, quod pertineat ad uſum, non iniquum eſt, alteri deripere jus non eſt. Chry- 
323 apud Ciceron. De Offic. Lib. iti, Chap. x. In nov ah a Courſe a Man ans 2 nay, 1 ke 70 1 and ther, 
contend his Utmoſt for the Victory: But he muft not, on any Account, trip up his Antagoniſts Heels, or thruſt him out of the Liſts by will ft 
main Force. So in Liſe, it is very fair and allowable, for every Man to get, by honeſt Means, whatever makes for Uſe and Ad- tiæ fit, 
vantage; but tis by no Means lawful that he ſhould take it away from ook, | ro, fe 
Ig . ö g. x 


1 8 | ther 
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FF 
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Char. III. 


ere can be 10 Reaſon given, why every one ſnould 
jan every one equally,all being equally Men Or why 
Man ſpould chooſe to frequent their Company moſt,from 
Hon he receives either greater [Honour or greater Profit. 
In this Fallacy, common Society is confounded 
with particular and ſtricter Confederacies, com- 
mon Love, with ſuch as ariſes from peculiar and 
ſimzular Cauſes. For to deſerve that common Af- 
tion, no Property is requir'd but barely the be- 
ing a Man. Nature having, for the Reaſons above 
aſſign'd, really conſtituted a general F riendſhi 
amongſt Men, from which no Perſon 1s exclude y 
unleſs he hath rendred himſelf unworthy of it by 


his monſtrous Villanies. Now, altho by the good 


Diſpoſal of the All-wiſe Creator, our Natural 
Lays are ſo fitted to human Condition, that the 


Obſervation of them is join'd with the Intereſt 


and Advantage of the Obſervers; ſo that even 
this common Love is Ned rofitable to 
Mankind: Vet in aſſigning the Cauſe and Reaſon 
of it, we are wont to have Recourſe, not to the 
Benefit proceeding from it, but to the general 
Nature in which it is founded. For Example, If 
we are to give a Reaſon why one Man ought not 
to hurt another, we do not uſually ſay, becauſe an 
abſtaining from mutual Violence is profitable (al- 
tho it is Io indeed in the higheſt Degree) but, be- 
cauſe the Perſon being another Man, that is, ano- 
ther Animal related to us by Nature , it would 
be a Crime to offer him any Harm *. 

Yet beſides this common and univerſal Affecti- 
on, ſome Circumſtances may make a Man love 
one Perſon in a higher Degree than another : Sup- 
pole, becauſe their Inclinations particularly agree, 
and their Heads lie the ſame Way; or, becaule this 
Perſon is more able, or more willing to promote 
his Advantage; or, becauſe their Race, or Original, 
makes them allied to each other. As to that Ob- 
ſervation about Mens being more willing to fre- 
quent ſuch Company, where they find themſelves 
preferr'd to others in Honour and in Profit; the 
Reaſon of the Thing is this, becauſe every one 
mult naturally love his own Intereſt, if he have 
Wit enough to underſtand it. But this Love is 


by no Means repugnant to the ſociable Nature of 


Mankind, if it doth not riſe to ſuch a guilty 
Height, as to diſturb the Harmony and Agree- 
ment which is univerſally to be maintain'd amongſt 
Men. For Providence did not for this Reaſon 
give us a focible Nature, that we ſhould there- 
fore neglect ourſelves and our own Affairs. But 
rather we are ſtudious of Society on this very 
Account, that by a mutual Communication of 
Aſſiſtance and of Goods, our own Concerns may 
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be nianag'd with more Conveniency, and with 
more Succeſs. And altho' when a Man unites 
himſelf to any particular Society, he hath a prime 
Regard to his own Intereſt, and but a ſecondary 
one to the Intereſt of his Companions ; not being 
able to carry on his own Matters without ſuch a 
Conjunction; _ this doth not hinder him from 
being oblig'd 10 to purſue his own private Ends 
and Advantage, as not to injure either the Corpo- 
ration in general, or any — 2 Member of it, and 
ſometimes to poſtpone his ſeparate Good, for the 
Advancement of the common Benefit. | 


What is urged about the Original of great and 


laſting Societies, or States (it being ſaid that they 


are not deriv'd from mutual Benevolence, but 
from mutual Fear ; by which Word they mean 
any Kind of Precaution and Foreſight) is entirely 
beſide the Purpoſe. © For as the Queſtion doth not 
at preſent proceed about the Riſe of Civil Society 
in general; ſo farther, it is highly agreeable to our 
natural Condition, that whereas ſingle Perſons, or 
a few join'd in Confederacy, might lie perpetually 
expos'd to the Inſults of ſuch Wretches as purſue 
their private Ends, without Regard to their Neigh- 
bours; many ſhould unite in a Body, and fo 
ſtrengthen their Guard againſt farther Aſſaults and 
Miſchiefs. Neither is it indeed abſolutely neceſ- 
fary, to the proving any Society agreeable to Na- 
ture, to ſay that it aroſe entirely from mutual Be- 
nevolence. And yet even this Principle muſt be 
allowed ſome little Share at leaſt, in the forming 
of States, ſince the Perſons who firſt begin them 
are commonly join'd on the Account of Kindneſs 
and Good-liking, though many others may after- 
wards engage in the fame Union, by the — —4 
ment of Fear. But as for this Fear, which is 
look'd on as the Cement of States, as likewiſe 
for that Diſpute, whether or no Man by Nature 


be Cov ToAiTIz2y, We ſhall examine them more 


at large when we come to enquire into the Riſe 
and the Original of Commonwealths. ' 

XIX. This Principle which we have eſtabliſh'd 
for deducing the Law of Nature, as it is the moſt 
genuine and the moſt clear, ſo we take it to be 
in ſuch a high Degree * adequate and ſufficient, 
tha. there is no natural Obligation bearing a Re- 
gard to other Men, the Reaton of which is not 
terminated here, as in the chief Head and Foun- 
tain of Duty. Yer, as we ſhall hereafter ſhew, 
to give thele Dictares of Reaſon the Force and 
Authority of Laws, there is a Neceflity of ſuppo- 
ſing that there is a Go p, and that his wiſe Provi- 
dence overſees and governs the whole World, and 
in a particular Manner the Lives and the Affairs of 


Lucian in Amoribus, Tom. i. p. 893. Ed. Amſt. We do not, like brute Creatures, affect ſolitary Meditations, but joining 


together in a friendly Society, we make our Joys to be the greater, and our Afflictions the leſs, by being mutually communica-_ 


ted : And our Pleaſures having many Sharers in them, fill us with the truer Satifattion and Delight. Dio Chryſoſtom, 
Orat, xii, tells us, that the Reaſon why Jupiter hath often the Title of S and irapi©-, The Kind and The Friendly, is, 
becauſe he gathers, as it were, all Mankind into Unity and Society, and would have them prove Friends to each other, with- 
out the leaſt Mixture of Hatred or Oppoſition, In like manner, ſays he, he is call'd, B, or hoſpitable, becauſe we ought 


really to think no Man a Stranger to us. 


F. XvIII. * This is what the Roman Lawyers ſay, Cum inter nos cognationem quandam natura conſtituit, conſequens eſt 
hominem homini inſidiari nefas eſſe. Digeſt. Lib. i, Tit. i. De Juſtit. & Jure, Leg. iii. 

Seneca has very well obſerved this, and ſays, That the higheſt Point of Friendſhip is to look upon one's Friend as 
a Perſon who ought to be as dear to us, as we are to ourſelves; we ought to provide tor the Intereſts one of ano- 
ther, I will, ſays he, beffow upon him that is in Want, but in ſuch a Meaſure as not to be reduced to Neceſſity my ſelf. I 


will ſtep in to the Aſſiſtance of him who is in Danger of periſhing, but not ſo as to periſh with him. 


Quum ſumma amici- 


tiæ fit, amicum ſibi æquare, utrique ſimul Rn eee eſt. Dabo egenti, ſed ut ipſe non egeam, ſuccurram peritu- 


ro, ſed ut ipſe non peream De Benef. Lib. ii. Chap. iv. 
F. xix. * See Note 5, upon the 15th Paragraph. 
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Mankind. For we cannot by any Means ſubſcribe Rules would be obſerv” IT 

: | i 3 1UD be obſerv'd out ars Do 

to the Conjecture which * Cxotius ſtarts, in his Pro- Intereſt, as thoſe are hich che Php ee cp 0 

legomena, or Introduction, N. XI. That the Laws in the Regimen of Health. Grotius lem * 
O have 


of Nature would take Place, ſhould we (as we cannot taken the Hint of that Notion from a Pafj 
age in 


without the moſt horrid Impiety) deny either the Being Marcus Antoninus b; If, : Fe 

of GOD, or his Concern in human Buſineſs. For, do not conſult about ps ff _ e » the Gods 

ſhould any W retchbe ſo horribly ſenſeleſs as to main- vileſt Impiety can ſcarce believe; why t 3 Which the 

tain that wicked and abſurd Hypotheſis in the rank- 7 ſhould conſult or deliberate about as 8 7 that 
Acer us . 


eſt Way, and ſo hold Men to have deriv'd their Be- And all my Deliberation muſt be concerning w) 
Wat is 


ing wholly from themſelves; according to them, the moſt profitable for me. N. | 
h 
| Edits of Reaſon could not riſe ſo high as to paſs every one, wt beſt xa bis Masten Hal 10 


into a Condition of Laws; in as much as all Law /itution. And my N. ; ang Cy 
$: "at . He 
ſuppoſes a ſuperior Power. Tis a good Obſerva- 4 ſociable — of 3 = phy "hg 8 oh 
* M7) Gy 


tion of Tully, De Natura Deorum, Lib. ii. Chap. ti. and Country, as I 
I know not, ſays he, but that upon taking away Reli- a Man, is 6 the al 47; 1% Tb 5 
Vefore 


gion, and Piety towards the Gods, all Faith and Society which are profitable to theſe Communities, are 2h 
5 e on- 


of human Kind, and even the moſt excellent Virtue of ly Things which are good ar ; 
mag be nd 
Juſtice, muſt be banifh'd the World 2. Unleſs the As — what a 4 . h 
5 Cat 


Liban. Declan, iii. * o. Ed. Pariſ. Where there is nc N 9 
his 72 | Reflexiont, 5. 11 f g - if | ere there is no Honour of the Gods, there can be no Fidelity amongſt Men. 
2 Mr. De Courtin, the Tranſlator of Grotius, explains theſe Words, b ethi | 

- . F 3 2 ix" . 8, but ſo 6 th 12 Mt 
7... ihr, whole any Set Bo, wathdcany en ao 
rr N to ſeek 22 and avoid Evil. by all Means poſſible, in Obedience to that e only 1 3 a moſt effi- 
8 | 5 pi ee of which Conſcience is charged. I ſuſpect that Grotius never deſigned to expreſs hi nn preſcribes, 
— oſophical Exactneſs, and that there is little Rhetorick in that Paſſage, if the Senſe being right! 10 g With lo much 
T eaning 1 V the Maxims of the Law of Nature are founded upon the Conſtitution of Mankind — erſtood, has that 
boring to 4 e 3 of every one, will not ceaſe to take Place, and be practiſed outwardly in ſome Frog: Marily cont 

” 5 7 : 3 es 5 15 8 buy * 22 7 * be 2 | am as Duties, nor can be put in Practice, but — Sy po 
. - ., . Bayle goes much farther, and maintains, in his C * 
That Reaſon, without any Knowledge of Go p, may ſometimes perſuade a Man, mow eee gc as 574. 
, good, and 


d 5s 


commendable to be done, not for the Advantage coming by i it is ſui 
» | | ge g by it, but becauſe it is ſuitable to R 
lor Bacon (whole Authority, no more than Grotius's, Mr. Bayle doth not take notice of) bu r 
e IJ hing 


in his Serm. Fidel. 117. where, making a P ap l 
e e 3 . ee 288 Superſtition and Atheiſm, he reaſons much after the ſame man. 
1 ſhall only make ſome ſhort Refl 72 gh more largely. My Deſign is not to examine Things throughly, and th = 
rr AA Ovinioe,) Ol 1 R — _ is _— 3 nor principal Balis 5 * 
5 anke 1 ions of Honeſty being ſtript of al i : 2 
REP eee en the ne of our Being, the Protector of Manbind, en 51 ee eee 3 of God, 
ene = Rory L wee ations, incapable of laying a Foundation for good Morality, or to produce ſ. lid ee 
Tara Puniſh theiſt (ſays Mr. Bayle himſelf) in the Deren of his Mini we ſhall find that he, not b wy Virtue, If 
2. That, fo 3 r 5 - Bleſng . mu! res n 25 to the Det oboe - 7 7 72 y os 
| zect ; A Yar eiſts, a ings elſe being e 0 
. ” A e than any of thoſe who retain ſome Principles of . & ae 3 
Ae Ph c 12815 e being equal. For it would be ridiculous, to compare, for Example, a * . ee 
. eee a ſava 3 v 2 have not Senſe enough to do any Evil. We muſt beſides, it 9 will Ie 
niſhed 5h to = elm, w_ a u_ or bad Religion, ſuppoſe the Perſons ſo compared together, to be y y diſtinguiſh 
e apts me otions, andto be in the ſame Situation, and under the ſame Circumſtances in 28 ery near fur- 
| nger of attributing to Religion, what really proceeds from Nature, Education Cie Ie we 


Religion is very little or nothing conducing to; or we may accuſe Religion of Impotency, by reaſon of ſome inyincib! 
3 invincible 


Obſtacles in them, upon whom it would not fail to i i 
l > | it W to produce its Effect, were it not that th 21 
E Open this my I maintain, that Religion, tho* corrupted, would produce he - apr 8 "—_— 
Weng 5 ociety 8 8, and that the Good it would do, would be much greater than the Evil it would 0 * * G 
y, but there may be amongſt theſe Atheiſts, Men of Senſe and Philoſophers, who, refleQing that A xy xg - = not 
for Men to 


— 


ſubje& themſelves to certain Rules of Life, than for every Man to follow his Humours only, may obſerve them dl 
only, outwardly, - 


ſo far as they are exempt from ſuch Circumſtances, as ſome great Intere f 
255 TD = nfl — 4 i 974 Ga calm and aware of the ——— opens „ o = vine them upon, 
e of ch : ir bs e up the greateſt Part of Society, are not able to make ſuch Reflections. To curb in th age People, and 
nome 3 77 to 3 Mens private Intereſts, which often claſh with the publick Good * efore the Vio- 
md 240 3 Jet #4 NONE Hy a. be ſenſible of, and which may make the deepeſt Impreſſions u on 5 ec N 
een by 4 x | * 4 mo e no other than the Fear of a Deity, Experience i SORE 211 mult be 
ganiſm, it was ry 8 75 F e uences upon the Mind of Man; for who knows not, that in the darkeſt Tim 7 
ine "I . 3 y 1 "999 Nations? Mr. Bayle proves at large, That Men did not always Sago of Pa- 
lowed from he falſe Notion which | had of AHF Pagans dic 3 ceive nor draw the Conſec 3 nich laß 
enn 8 — ich they 2 of the Deity. Tis certain, that not only the Philoſo han 4 5 nich fol- 
ee eee as the Revengers of the Violation of the Laws of Nature. See what is ſaid in the gr Tiger 
DO 23 ere are 7 3 the ſame Principles of Diſorder, as among Pagans, from e qv 2 ap. F. 3. 
3 * N ho oy re p wr that Vice mult reign with much leſs Controul and Extent in the ons Fa he be 
mile u = | = - _ Worſhip be falſe and erroneous, It may be, perhaps, pretended, that tl y of Atheiſts, 
dees 8 h * * 5 Hor 8 created in religious Societies, by Superſtition and falſe Zeal and I 6 4: 3 hoy 
As much as he dota wy b e the Abuſe of Religion, are great; but the Disbelief of a Deity would Werte > = ene 
Cor e Sau ho . e yo 1. perverted, and though they are made uſe of as an Dees or Pre muc mer. 
558 3 gl er — - the Commiſſion of Crimes, yet they fail not to diſcourage and deter =" a a 
— e DEA hae . g e once of a God, and of an inviſible Judge, who will puniſh Vice and 1 
2 $a e Ge oget t 7 the moſt ſimple have a Senſe of it, notwithſtanding their other falſ 8 hs 5k 
nothing Dur pern e e ee eee 0 3 — 3 e ſome Men, as the eh * 
ſe 1 . » tending dire , 
pom . HANS. oa whey Sight of all the World, and can't but — 3 my NT auchery; Con- 
e 8 1 uc i _ Principles, If the Nations which are ſo barbarous as to have no Religi 5 b. oſed of 
ple are either not 127460 which give an Account of them are contradicted by more modern and faithful Relatio 9 
Bes e ne peo any. 1 17 or are ſo illiterate and ſtupid, as there is little Difference berw __ theſe Peo- 
x47 2 . : ; * Ver of t e Rights of the Chriſtian Church, has yery well obſerved in his Preface, 4. 3 and the 
3 Tully's Words are ee 7) cn; 3-0 3. Note 4. of this Book following, des allo 
6 . k , 3 eta 7. , , 

excellentiſſima virtus, juſtitia tollatur. See alſo Libanius, 2 fades etiam & ſocietatis humani generis, & una 
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CHAP. III of the Law of Nature in general. 


A cularly the Virtueof Fortitude, cannot be de- 
tony from our Principle, unleſs we farther 
1 oſe the Immortality of the Soul; ſince other- 
wiſe there would be no Reward to a Man who 
ould throw away his Life on a good Cauſe: This 
will require no great Pains to anſwer. For altho 
really to deny, or ſo much as to call in Queſtion 
{ certain a Truth be extremely impious; yet 


without bringing this high Point into the Argu- 


ment, it is poſſible to demonſtrate, that a Soldier 
may fairly be commanded to fight to Death, in 
the Behalf of his Country. 
there appears yet no clear Reaſon why we mult 
acrifice, as it were, every good Action to ſome 
external Reward; thus much is univerſally agreed 
on, that tis in the Power of the Sovereign to arm 
the Subjects, and to lead them out againſt the E- 
nemy, in Defence of the State; and farther, when 
they find it requiſite to forbid every one under 
Pain of capital Puniſhment, to quit his Station by 
Flight. Now of two Evils the leſſer is moſt cer- 
tainly to be choſe. Bur it is a leſs Evil to fight 
with extraordinary Danger, and even to the laſt 
Breath, than to ſuffer unavoidable Death for run- 
ning away. And therefore that Soldier muſt be 
the greateſt Fool, as well as the greateſt Coward, 
who would not chooſe rather to fall honourably by 
the Enemy's Hand, having firſt anticipated his own 
Revenge, than to deliver up himſelf to be _ 
miniouſly diſpatch'd by the Executioner . It ſeems 
ſufficient that a Man fight with all his Force and 
Ability, let his Inducement to this Behaviour be 
what 1t will. Nor is it requiſite to the Preſerva- 
tion of States, or of Society amongſt Men in ge- 
neral, that every particular Perſon ſhould be indu- 
ed with ſuch a Firmneſs of Mind, as the Terrors 
of Death cannot ſhake or overcome; all Souls 
not being capable of this noble Pitch of Valour. 
Beſides, the Uſe of Fortitude doth not only diſco- 
ver itſelf in bearing Death undauntedly upon ex- 
treme Occaſion — is chiefly employ'd in vigo- 
rouſly withſtanding, and in driving off the Dan- 
ger of Death, as it preſſes on us. Many Difficul- 
ties are not otherwiſe to be avoided, than by un- 
dergoing others of almoſt equal Hazard 5: And 
Fate ſooner overtakes the Coward, than it maſters 
the Valiant. It is farther obſervable; that ſetting 
aſide the Suppoſition of the 5 Soul's Immortality, 
it doth by no Means appear that the chief End and 
Happineis of Man 7 conſiſts in Pleaſure, For be- 
ſides that in the Doctrine of natural Law, treated 
of in this Manner, the Immortality of the Soul is 
by no Means denied, but only abſtracted from; 
's plain that the Pleaſure of the Body, in which 
Epicurus is vulgarly thought to have plac'd his 


dummum Bonum, is ſo far from promoting, that 


Comp. Selden De J. N. & G. Tib. i. Ch. vii. 


or, beſides that, 


„ 
it rather contradicts and hinders the Preſervation; 
the Sociableneſs, the Peace, and the Tranquillity 
of Mankind. But the Genius and the Scope of 
Chriſtianity differs vaſtly from theſe meer natural 
Schemes; and the holy Apoſtle had good Reaſon 
to affirm &, that if in this Life only we had Hope in 
Chriſt, we ſhould be of all Men the moſt miſerable, 
1 Cor. xv. 19. 

XX. But to make theſe Dictates of Reaſon ob- 
tain the Power and the Dignity of Laws, it isne- 
ceſſary to call in a much higher Principle to our 
Aſſiſtance. For altho' the Uſefulneſs and Expedi- 
ency of them be clearly apparent, yet this bare 
Conſideration could never 2 ſo ſtrong a Tie 
on Mens Minds, but that they would recede from 
theſe Rules, whenever a Man was pleas'd either to 
neglect his own Advantage, or to purſue it by 
ſome different Means, which he judg'd more pro- 
per, and more likely to ſucceed. Neither can the 
Will of any Perſon be ſo ſtrongly bound by his own 
bare Reſolution, as to hinder him from acting quite 
contrary, whenever the Humour takes him. And 
altho* we ſhould ſuppoſe many Perſons ſtanding in 
a natural Liberty, and combining to keep theſe 
Precepts, yet the Force of them could then laſt no 
longer, than the Agreement from whence they 
deriv*d it. Nor would the Obligation then onl 
ceaſe, when all the conſenting Parties ſhould pleaſe 
to alter their Minds (as is now the Manner of re- 
ceding from mutual Covenants by common Con- 
ſent) but even during the general Agreement, the 
Power of obliging would be wanting to the Com- 
pact : Inaſmuch as we ſuppoſe, that Dictate of 
Reaſon which commands us to ſtand to our Bar- 
gains and Promiſes, not yet to have obtain'd the 
Authority of a Law; and therefore tis at every 
one's Pleaſure to renounce the Covenant, whether 
the other Perſons concern'd are willing, or not. 
Laſtly, the meer Force of human Command ſeems 
inſufficient to inveſt theſe Dictates with the Pow- 
er of Obligation. For ſince no ſuch Command 
could take Place otherwiſe than by the Interven- 
tion of Covenants, and ſince Covenants owe all 
their Strength to ſome Law, it doth not ap- 
pear how there could ariſe any human Sove- 
reignty capable of Obligations, unleſs the Dictates 
of Reaſon were before-hand receiv'd for Laws. Or 
ſhould we grant the Fanſy of ſome, that human 
Government depends only on human Conſent, and 
then make theſe rational Duties be enjoin'd the 
Subjects like other Laws; yet even thus they 
would obtain no more Power than poſitive Con- 
ſtitutions, which depend on the Will of the Le- 
giſlator, both as to their Original and their Du- 
ration 2. It is therefore on all Accounts to be 


concluded and to be maintain'd, that the Obliga- 


4 Oo prilovey Ce aUT@v of IE 7 Favee|ov, IT ay now, Jamblich, in Prot rept, © When the valianteſt Men 


* ſuſtain Death, they do it for Fear of greater Evils.“ 


5 Horat, Lib, iii, Od. ii, ver. 14, Cc. Mors & fugacem perſequitur virum; 
Nec parcit imbellis juvents 
Poplitibus, timidove tergo. | | 

All that the Author ſays here is true; but we muſt alſo declare, that the moſt effectual Motive to leſſen the Fears of Death, 
and make us out- face, as I may ſay, the Dogs which the Defence of a good Cauſe engages us in; is the Hopes of ano- 
ther Life, and the Proſpect of the Reward which ſhall be given to good Men; the Courage produced by any other Princi- 
ple is but a falſe Bravery, in Compariſon of the Undauntedneſs which naturally follows that Perſuaſion, when it is ſtrong, 
and the Idea of it is vigorouſly impreſſed on the Mind. See the News of the Rep. of Letters, July 1707. p. 79. and 


Aug. p. 178. 
7 See F. xv. Note 10. above. | | 
* See what is ſaid at the End of $, xxi, with Note 6, 
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144 Y Of the Law of Nature in general. 


tion of natural Law proceeds from Gop himſelf, 
the great Creator and ſupreme Governor of Man- 
kind; who by Virtue ofhis Sovereignty hath bound 
Men to the Obſervation of it. And thus much 


may be demonſtrated by the ſole Light of natural 


Reaſon. Here then we lay it down as a granted 
Truth, that Gop Almighty is the Creator and 
Governor of the World, ſince it hath been ſhewn 
with ſo much Evidence by wiſe and learned Men, 
and fince no Perſon of Senſe and Underſtanding 
ever call'd it in Queſtion 2. Now this ſupreme 
Being having ſo form'd and diſpos d the Nature of 
Things and of Mankind, as to make a ſociable 
Life neceſſary to our Subſiſtence and Preſervation ; 
and having on this Account indued us witha Mind 
capable of entertaining ſuch Notions as conduce to 
this End, and having infinuated theſe Notions in- 
to our Underſtandings by the Movement of natu- 
ral Things, deriv'd from him the firſt Mover; and 
likewiſe moſt clearly repreſented to us their neceſ- 


| fary Connexion and their Truth: Hence it fol- 


lows, that it is the Will of Gop, Man ſhould 
frame his Life according to that Diſpoſition and 
Method which he ſeems peculiarly to have afſign'd 
him above the Life ot Brutes. And fince this 
cannot otherwiſe be atchiev'd and compaſs'd, than 
by the Obſervance of natural Law, it muſt beſup- 
pos'd that Go p hath laid an Obligation on Man 
to obey this Law, as a Means not ariſing from hu- 
man Invention, or changeable at human Pleaſure, 
but expreſly ordain'd by Go n himſelf for the Ac- 
compliſhment of this Deſign. For when any So- 
vereign enjoins his Subject the Purſuit of ſuch an 
End, he is at the fame Time ſuppos d to oblige him 
to make uſe of thoſe Means, without which the 
End cannot be attain'd z. Nor is this the only 
Proof of Man's being oblig'd to a ſocial Life by the 
Command of Gop, that, as the Condition of 
Mankind ſtands at preſent, we could not ſupport 
and ſecure ourſelves, unleſs this Perſuaſion were 
firmly rooted in our Minds; and that by Order of 
the divine Providence it fo falls out, that by a na- 
tural Conſequence our Happineſs flows from ſuch 
Actions as are agreeable to the Law of Nature, 
and our Miſery from ſuch as are repugnant to it: 
Bur it is farther confirm'd by this Conſideration, 
that in no other Animal there is diſcoverable any 
Senſe of Religion, or any Fear of a Deity b 2. 
To which may be added, that tender Senſe of Con- 


s Vide M. Antonin. Lib. ix. F i. 
Ta 


b Vide Protag. De Platon. p. 224. Ed. Wech. Ficin. 


Boo x Il. 


ſcience inherent in the Minds of Men that are not 
corrupted and debauched with Vice; b which 
they are convinc'd, that to ſin againſt ry 
Law, is to offend him, who hath a ſoverei 
Power over Mens Souls, and who is to be fear 
even when we do not apprehend any Dan ? 
human Puniſhment <. 1 1 
The Laws of Nature would have a full and per. 
fect Power of binding Men, altho' Gop Almigh. 
ty had never propos d them anew in his reyeq}q 
Word. For Man was under Obligation to o 
his Creator, by what Means ſoever he was plex 
to convey to him the Knowledge of his Wil 
Nor was there any abſolute Neceſſity of a particy. 
lar Revelation to make a rational Creature ſenſihle 
of his Subjection to the ſupreme Author and G0. 


vernor of Things. No one will deny but that 


thoſe Perſons who were not acquainted with the 
holy Scriptures, did yet fin againſt the Law of N,. 
ture: Which we could not affirm, did this Law 
derive its Force from the Promulgation made of it 
in the ſacred Writings. Onthis Account we can by 
no Means admit of that Notion ſtarted by Hobhes d 

Since thoſe Laws, ſays he, which we call natural, are 
nothing elſe but certain Concluſions apprehended by Rea. 
ſon, concerning Things to be done and Things to be omit. 
ted; and ſince Law, in a proper Senſe, is only the Sheech 
of him, whoby Virtue of his Right commands Men 0 
execute or to abſtain from ſome Performances; there. 
fore they ate not Laws as they proceed from Nature, hut 
only as they are enacted by Gon in Scripture. For 
we do not take it to be eſſential to a Law, that it 
be conveyed to the Subjects Notice in the Formand 
Manner of a Propoſition z but we reckon it ſuffi- 
cient that the Will of the Sovereign be gather'd 
and underſtood any way, whether by internal Sug- 
geſtion of the Mind, or from the Contemplation 
of our State and Condition, and of the Nature of 
thoſe Affairs and Tranſactions which are to engage 
our Life. Andindeed he himſelf acknowledges as 
much, in another Part of the ſame Work e, where 
he obſerves, that the Laws of Go p are declar d three 
ways; firſt by the tacit Dictates of right Reaſon, &c. 
Beſides, the Laws of Nature, as they are deduc'd 
by Ratiocination, cannot be apprehended other- 
wiſe than in the Manner of Propoſitions, and 
therefore in this Reſpe& they may be allow'd to 
bear that Name. But as in Civil Laws it matters 
not, whether they be promulgated in W riting, or 


© 'Tis remarkable what 


tus ſays, An. vi. Ch. vi. of Tiberius. His own Crimes and Villanies were by his Conſcience turn'd into the greateſt Puniſh- 
ments to him. And it was not without Reaſon, that the greateſt Maſter of Wiſdom us'd to affirm, That could we open the Hearts of 


Cicero De Legib, Lib, i. Chap. viii. and Lactantius De Ira Dei, Ch, xiv, u. 2. 


Tyrants, we ſhould diſcover the Strokes and Wounds of Guilt : The Body not being more cut and tormented with Stripes, than the 
Mind is with Cruelty, Luft, and ill Deſigns. Cicero De Finib. Lib. i. Ch. xvi. If there be any who think themſelves ſufficiently 
guarded and ſecur'd againſt the Diſcovery of Men, yet they dread the Majeſty of the Gods: And judge all thoſe Cares and Diſquiets, 


- which Night and Day prey upon their Minds, to be ſent from Heaven, as a preſent Puniſhment for their Crimes, Seneca in Lactant, 


Lib. vi. Ch. xxiv. Vain Madman ! what can it profit thee to have had no Witneſs of thy Villany, when thou always carrieſt a Con- 
ſcience about with thee? Albricus De Deorum. Imagin. Ch, xxii, A wicked Man is never Maſter of his own Countenance. Add. 
Juvenal. Sat. xiii, 139, The Advantage of a good Conſcience Martial hath thus happily expreſs'd, Lib. x. Ep. xxiii, 
Ampliat ætatis ſpatium ſibi vir bonus: hoc eſt Good Men live twice: It doubleth every Hour 
Vivere bis, vita poſſe erg frui. To look with Joy on that which paſs'd before. 

Add. Philaſtrat. De Vit. Apollon. Lib. vii. Ch. xvii, 4 De Cive, Ch, iii. S. ult. e Ch. iv. F. iit. 

5. XX. * The ſtrongeſt and moſt natural Proofs of this fundamental Truth may be found in Locle's Eſſay of human Under. 
fand. B. iv. Ch. x. F. 9, &c. See, Le Clerc's Latin Treatiſe of Pneumatology, Part. iii. Ch. i. 


2 Ex 6 arlpor@®- Fins pririys pwoiguc, òërer i dic rh TS Ott ov.ywiny, Cows pover 9286 cb, x d xixiißt g, 


Ts idpvieX, S d, Sed, i. e. Man is the only one of all the Creatures, who by reaſon of the Relation which he has 
to the divine Being, thinks that there are Gods, and erecteth Altars and Images to them. Plato gathered this Notion from 
Socrates his Maſter, as it appears from what Xenophon relates, Memoirs of Socrates, Lib. i. Chap, iv. Numb. 13. See alſo 
3 viva 


U 


which 
ſinuate 
tion o 
they a 
the At 

The 
the A 


nghtly 


1 Add 
Lib. v 


3 The 
added he 

+Seet 

5 Cicer 
officium j 
movet, - 
ber populy 
alia nunc 
munis qu. 
naturam 


Caae III. Of the Law of Nature in general. 145 


„ de 3, ſo the divine Law is of equal Obliga- 
kev” "yherher it is diſcover'd to Men either bo 
GoD himſelf in a viſible Shape, and with the Re- 
ſemblance of a human Voice, or by holy Men, 
peculiarly inſpir'd from Heaven; or whether, laſt- 
Iv, it be work'd out by natural Reaſon, from the 
Contemplation of human Condition. For Rea- 
ſon, properly ſpeaking, is not the Law of Nature 
itſelt, but the Means, upon a right Application 
of which that Law is to be diſcover d. Nor doth 
the Manner and the Method of promulgating a 
Law belong to its inward Eſſence and Conſtitu- 
tion. Farther, altho' it ſeem a more clear and a 
more compendious Way of revealing one's Will 
to another, to force it upon his Senſes by expreſs 
Words and Speeches; yet that is likewiſe reckon'd 
to be ſufficiently reveal'd, which we muſt un- 
avoidably diſcover, if we make uſe of the Occa- 
fion offer'd, and keep the Way that we are put 
into. And thus Man, who, by the Bounty of his 
Creator, enjoys the Faculty of comprehending 
both his own and other Mens Actions, and of 
judging whether or no they are agreeable to hu- 
man Nature, cannot but take Occaſion (ſuppo- 
ing there are more Men in the World beſides 
himſelf) to obſerve and conſider how ſome of 
thoſe Actions do really thus agree to the Inclina- 
tion and to the Condition of Mankind. 

Although to render a Law obligatory there is 
aNeceſlity of making it known to the Subject 
and althoꝰ to deduce the Law of Nature from the 
Suggeſtions of Reaſon, and to apprehend its 
Foundation, and its neceſſary Connexion with the 
State of Humanity, be not the Gift of every Per- 
ſon; yer hence it can neither be pretended, that 
this Law doth not oblige all Men, or that it may 
not be ſaid to be known by the Light of Reaſon. 
For to give a Law a binding Force, a popularand 
ſimple Knowledge is ſufficient ; nor is an artificial 
Demonſtration and Deduction abſolutely requiſite 
to this Purpoſe. And altho' 'tis 4 very probable 
that the chief Heads of natural Law were expreſ- 
ly deliver'd by Go Almighty to the firſt Mor- 
tals, and were from them communicated to others 
by Cuſtom and Inſtitution; yet the Knowledge 
of that Law may nevertheleſs 
aſmuch as the neceſſary Truth and Certainty of it 
may be drawn from the Uſe of natural Reaſon. 
Ar the ſame Time, becauſe thoſe Propoſitions 
which repreſent to us the Law of Nature, are in- 
ſinuated into Mens Minds from the Contempla- 
tion of the Nature of Things ; on that Account 
they are juſtly attributed and referr'd to Gop, 
the Author of Nature Þ. | 

The wiſeſt of the old Heathens acknowledg'd 
the Authority of natural Law, and deriv'd it 


1ghtly from Go p. Thus Plutarch e Twvrwy ii 


Add. Dr. Cumberland, Ch. i. S. 11. & Ch v. F. 1. 
4 Lib. vi. Ch, viii. © De J. N. & G. Lib. i. Ch. viii. 


ſtil'd natural, in- 


b Add. Dr. Cumberland, Ch. i. S. 10. 


Tm Leet Ned, x m ef S A To follow 
Go p and to obey Reaſon is the ſame Thing. But Tully 
hath left the moſt noble Teſtimony for our Pur- 
pole, as it is cited out of his Books De Republics by 
Lactantius 4: s There is indeed, ſays he, a Law agree- 
able to Nature, and no other than right Reaſon, made 
known to all Men, conſtant and perpetual ; which 
calls us to Duty by Commands, and deters us from 


Sin by Threats; and whoſe Commands and Threats 


are neither of them in vain to the Good, though they 
may ſeem of little Force to the Wicked. This Law 
we are neither allow'd to diſannul, nor to diminiſh z 
nor is it poſſible it ſhould be totally reversd; the Fe- 
nate or the People cannot free us from its Authority. 
Nor do we need any other Explainer or Interpreter of 
it beſides ourſe lues. Nor will it be different at Rome 
and at Athens, now and hereafter ; but will eternal- 
ly and unchangeably affett all Perſons in all Places. 
G0 p himſelf appearing the univerſal Maſter, the uni- 
ver/al King. *Tis he who is the Inventor, the Eu- 
Pounder, the Enatter of this Law; which whoſoever 
ſhall refuſe to obey, ſhall fly and loath his own Per- 
ſon, and renounce his Title to Humanity; and ſhall 
thus undergo the ſevereſt Penalties, though he eſcape 
every thing elſe which falls under our common Name 
and Notion of Puniſhment. Sophacles ſpeaks very 
honourably on the ſame Subject in his firſt Oe9;- 
pus, Act zd, p. 187. Ed. H. Steph. 


— yo phat uod 6s, KC, 

— — The lofty Laws 

Deriv'd from Heaven and high Olympian Jove, 
And not the mean Device ot mortal Men. 


Mr. Seiden, in his Diſcuſſion of this Point, hath 
ſhewn e, that although the Gentiles did acknow- 
ledge the chief Heads of natural Law to be ſome- 


times violated through the corrupt Manners of 


Men, and to be (as it were) oppreſs'd and ſtifled 
by wicked Ordinances and Conſtitutions; yet they 


were at the ſame Time fully perſuaded that their 


rd 4uTo9 ixaiov, or What was really juſt and fit to 
be done, did by Order of the Gods perpetually re- 
main the ſame, and hold the fame Force of Obli- 
gation. Whence aroſe that common Opinion a- 
mongſt them of the Puniſhment of wicked Men 
in another State; when they had been guilty of 
any monſtrous Offences againſt the Law of Nature. 
And ſince they thus believ'd the Gods to be the 
Avengers of its Violation, we may take it for grant- 
ed, that they thought them too the Authors and 
Founders of its Authority. On the other Hand, 
ſuch of them as had any Senſe of any Virtue, did 


as e that good Men exerciſing Piety, 


never fail'd of the peculiar Countenance and Con- 


© De Auditione, 


3 Theſe Words, which are found a little lower, Nor doth the Manner — as far as, Conſtitution, may be more properly 


auded here, as any Man may eaſily diſcern. 


*Seethe Extract of an Engliſh Sermon of Dr. Barrow's in Tom. iii, of the Univerſal Library, p. 322. 

5 Cicero's Words are, Eft quidem vera lex, recta ratio, nature congruens, diffuſa in omnes, conſtans, ſempiterna, que vocet ad 
officium jubendo, vetando a fraude deterreat : que tamen neque probos fruſtra jubet, aut vetat; nec improbos jubendo aut vetando 
novet. Huic legi nec obrogari fas eſt ; nec derogari ex hac aliquid licet ; neque tota abrogari poteſt. Nec vero aut per ſenatum, aut 
ter populum ſolvi hac lege poſſumus : neque eſt quærendus explanator, aut interpres ejus alius. Nec enim alia lex Rome, alia Athenis, 
alia nunc, alia poſthac ; ſed & omnes gentes, & omni tempore, una lex, & ſempiterna, & immutabilis continebit; unuſque erit com- 
munis quaſi magiſter ex imperator omnium Deus, ille legis hujus inventor, diſceptator, lator : cui qui non parebit, ipſe ſe fugiet, ac 
naturam hominis aſpernabitur ; atque hoc ipſo luet maximas pœnas, etiamſi catera ſupplicia, que putantur, effugerit, 
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ſideration of Heaven. 7 Thus Jamblichus *, We 
muſt take this therefore for a certain Truth, that no- 
thing properly evil ſhall happen to a good Man, either 
in this Life, or after it. Nor are the Affairs and 
Concerns of ſuch a Perſon neglected by the immortal 
Deities. And Euripides b ſays, Good Men do at laſt 
obtain what their Virtue hath deſerv'd: But evil 
Men ſhall never arrive at any tolerable Degree of 
Happine/5. But Mr. Selden farther ſhews © it to 
have been a conſtant Opinion amongſt the Primi- 
tive Chriſtians, that in the Interval betwixt the 
Creation and the Publication of the Decalogue, 
thoſe natural and univerſal Laws were given to 
Mankind, which were afterwards inſerted in the 
Moſaical Conſtirutions. Hence was drawn that 
moſt excellent Obſervation of St. Chry/oftom d, 
that to the Commandments about the honouring 
of Parents, about Murder, about Adultery, and 
about Theft, Go p was therefore pleas'd to add 
no Reaſon, becauſe thoſe Duties were already well 
known and underſtood, as being main Points of 
the natural Law; whereas to the Ordinance con- 
cerning the Sabbath-day, a Reaſon of the Precept 
was deſignedly affix' d, upon account of its being 
poſitive and arbitrary ©. To conclude, all Legiſla- 
tors have beliey'd that their Laws, of what kind 
ſoever, would derive the greateſt Strength and 
Authority from the Succours of Region : As 
appears from their ſolemn Cuſtom of uſhering 
in all their Conſtitutions with the Worſhip of 
the Gods f. | | | 
XXT. It is well worth our while to treat more 
diſtinctly and more carefully concerning the Sancti- 
on of the Law of Nature. And to this Purpoſe, 
beſides what we have formerly deliver'd about the 
Sanction of Laws in general, we will firſt of all 
obſerve, that the Goods and Evils which happen 
to Man, may be both divided into three Ranks or 
Claſſes. And as for the Goods, ſome of them pro- 
ceed, either from the free and liberal Donation of 
the Creator, or from the voluntary Benevolence 
of other Men, or from the Induſtry of the Ac- 
quirers, to which Induſtry they determin'd them- 
—. by their own free Choice. And it is plain, 
that this firſt Sort are not owing to the Obſerva- 
tion of the Laws. Other Goods there are, which 
flow, by a natural Conſequence, from ſome Ac- 


of 


| 2 Protrep. Ch. xiii. b Euripid. Ion. v. 1620, &c. 
ad Pop. Antiochen. e Add. Selden, ibid. Chap. ix. and L 

leuchus's Laws in Diodor. Sic. Lib. xii, Ch. xxi. 

likewiſe pag. 51 and 74, &c. 0 
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ib. vii, Chap. ix, x. 
8 See Archbiſhop Tillotſon's 38th Sermon, Folio, pag 451, &c. Ste 


tions which the Laws command: The Creato 

having been pleas'd to aſſign to ſuch and ſuch Per. 
formances of the Laws ſuch perpetual and natura 
Effects, productive of the Good and Profit of 
Mankind. And theſe are thoſe which Dr. Cyy,,. 
land calls natural Rewards. A third Kind of Goods 
procced from ſome certain Actions, either by the 
Pleaſure of the Legiſlator, or by the Covenant ang 
Agreement of Men; of which the former are call 

æcer tZoyiv, Rewards, or arbitrary Returns, the 
latter more properly Mages. In the ſame Manner 
may Evils be divided. Some of them follow the 
very Nature and Condition of Men (if we abgtrzq 
the firſt Cauſe and Original of that Condition) or 
they happen without the particular Default of him 
who ſuffers them. Which we may, in a ſound 
Senſe, call fatal Evils, oppoſing the Word Fate, 
not to the divine Diſpoſal, but to the peculiar 
Faultineſs of the Perſon on whom theſe Evils light, 
Others do, by natural Conſequence and Connex. 
ion, proceed from Sins; which are by ſome Ay. 
thors term'd natural Puniſhments. Laſtly, other, 
there are which ariſe from Sins, by the peculiar De- 
termination and Diſpoſal of the Legiſlator beyond 
the Manner of natural Effects : In which the Qua- 
lity, the Manner, the Place and Time of the 
Evil depend on the Legiſlator's free Pleaſure, And 
theſe are what we would properly call Puniſhment, 
or (in a looſer Senſe of the Word) arbitrary Py. 
niſhments. 

Thus much being premis'd, we proceed to re- 
mark, that altho' rhe omnipotent Creator might 
by Virtue of his Sovereign Right have requird 
our Obedience, without making any good Fruit 
proceed thence to our own Advantage; yet it hath 
pleas'd his infinite Goodneſs, fo to order and con- 
ſtitute the Nature of Things and of Mankind, that 


by a kind of natural Connexion ſome Goods ſhould 


attend the Obſervance, and ſome Evils the Tranſ- 
ſſion of Nature's Laws. Thus a conſtant O- 
dience is follow'd by i Serenity and Security 
of Conſcience, join'd with a good and certain 
Aſſurance; by a good Frame and a ſettled Tran- 
quillity of Mind 8; by the Preſervation of the 
Body from many Evils, not fatal. Beſides an in- 
finite Number of Advantages, which may be ob- 
tain'd by the mutual Benevolence and good Off- 


See Book vii, Chap. ix, x. d Orat. xii, 


f See the Form which introduceth Za- 


7 Jamblichus's Greek is, "Ev T4 a T&To A,, NT dhe, ors gu Uo dvdþ; aryals xo 83, Ire Cav, Art r ii, Hot 
eeprrAdirer oro Fav r Tere Tpaymels. Theſe very Words Plato alſo makes Socrates to ſpeak, at the End of his Apology, p. 41, 
and Cicero has tranſlated them, Tſc. Queſt. Lib. i, Chap. xli. Euripedes's Words alſo are, 


EtCevle dul one Fepprir xprov 


Eis ride 8 of je #000 t αννεαν c lay 
Oi xao , der r, drr Surydtuny A 


$. xxl. It is certain (ſays Montagne) I know not how to expreſs the Satisfaction that wWe enjoy in ourſelyes by well⸗ 


ee doing, nor the generous Bravery chat accompanies a good Conſcience, A Soul couragiouſly vicious may provide for its 
re Security at all Adventures, but it can't have the Pleaſure and Satisfaction. Tis none of the leaſt Comforts, that it finds 
<< itſelf free from the Infection of a corrupt Age, and can ſay in itſelf, If any Man could look into my Breaſt, he ſhould not 
< find me guilty of troubling or reining any Man, neither of Revenge, nor Envy, nor Breach of the publick Laws, nor 


« of Diſſeiſin, nor Diſturbance, nor i 


aA 


Peace, nor made uſe of any Man's Labour without Wages. 


<< Benefit that this Comfort is natural, and the Reward which we can never want. To expect the Reward o 


Language; and tho? the Licentiouſneſs of the Time allows and inſtructs, yet I 
© have not put my Hands to the Goods or Purſe of any Man, nor eat of any Man's Bread but my own, either in War or 


Theſe Teſtimonies of Conſcience are Ro and 'tis our 
* virtuous Ac- 


tions from the Commendation of Men, is an uncertain and troubleſome Foundation,” Eſſays, Lib. iii, Chap, ii. P. 596- 
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CAP. III. 
ces of other Men 2. On the other hand, from 


he Violation of the ſame Laws ariſe, by a natural 
8 Diſquiet of Conſcience, Diſturbance 


and Degeneracy of Mind, Deſtruction of the Bo- 


ay. and numberleſs Evils, which may be occaſion'd 
b "the withdrawing of other Mens Aſſiſtance, or 
by the Violence of their provok'd Revenge Þ . 
Now altho' theſe Rewards, and theſe Puniſh- 
nents, are by ſome imagin'd nor to proceed with 
Certainty enough from good and evil Actions 3 be- 
cauſe many Perſons in Return for Benefits receive 
only Hatred, Envy, or Injury ; whilſt others on 


the contrary do ſecurely enjoy the Fruits of their, 


Wickedneſs, without Moleſtation or Puniſhment 
whence we cannot be infallibly afſur'd before-hand 
that our good Deeds will be equally repaid by o- 
ter Men (tho the Fruit which ariſes in oxr/elves 
from ſuch honeſt Practices is not capable of Hin- 
drance or of Interruption) yet thus much is be- 
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yond Diſpute, that more Advantages moſt ſurely 
and certainly follow from good and juſt Procced- 
ings, than we can in Reaſon expect from the oppo- 
ſite Vices e. And altho' the whole Train of thoſe 
Goods do not attend on ſuch a conſcientious Be- 
haviour, as in the Nature of Things they were 
diſpos'd to do *, yet we have a fair Probability 
that mo of them will not diſappoint us; ar leaſt, 
that we ſhall obtain a greater Share than we could 
have hop'd for from a Courſe of Diſhoneſty and 
Wickednels. And fo by this Means we provide 


much better for our own Security, and have much 


fairerGroundsto hope that others will, in their Turn, 


bealikeready to promote our IntereſtsandConcerns, 
than if, laying aſide all Regard to our Neighbours, 
we directed every Thing towards our own private 
Advantage; and therefore infinitely better than if, 
by the Exerciſe of Violence or of Deceit, we endea- 
vour'd to make our own Gains and Profits out of 


-cC 


a Seneca De Iri Lib. ii, Ch. xiii, calls the unmov'd Tranquility of a happy Mind, A great Reward. Idem Ibid; The Way 
to Happineſs is plain and eaſy. For what can be more comfortable to the Mind than Calmneſs ? What more troubleſome than Paſſion ? 
What more at reſt than Clemency ? What ſo full of Buſineſs as Cruelty ? Modeſty and Chaſtity enjoy a perfect Leiſure, whilſt Luſt is 
ever tir d with laborious Purſuits. To conclude, the Poſſeſſion of every Virtue ſtands us in little Coſt or Trouble, but Vices are all 
chargeable to be kept, Add. De Ira, Lib, ii. Ch. xxx. & ult. and Lib. iii, Ch. v, xxvi. See the Story of Hercules, at the two 
Ways, in Xenoph. Apomnem, Lib i. Prov. viii, 19. x. 9. Xl. 3, 5, 10, 18, 19, 25, : b Marcus Antonin, Lib. ix. F. 4. 
Pe that As anjuſtly really injures himſelf by his Waickedneſs. Tis a Saying of Tully, ad Attic. Lib. ix. Ep. xii. on a profligate 
W retch, Ulciſcentur illum mores ſui, His own Practices will be reveng'd upon him. See Prov. v. 9, 10, 11. vi. 33, 34, 35. xii. 13. 
xiv. 14, 32, 34. Xvii. 13. xix. 29. XX. 1. XXII. 5. Xxxiii. 20, 28, &c. Sirac. xix. 3, XXxi. 22, &c. © See Prov. xi. 31. 
Vid. ſocrat. Ye Permutatione, p. 576. 


2 ceneca's Words are, Vos tantum premium expectat falicis animi immota tranquillitas Nec, ut quibuſdam 
ditum eſt, arduum in virtutes e aſperum iter eſt; plano adeuntur. Non vane vobis auttor rei venio. Facilis eſt ad beatam vi- 
tam via, inite modo bonis 1 ipſiſque diis bene juvantibus. Multo difficilius eft, facere iſta que facitis. Quid enim 
guicte otioſius eſt animi, quid ird laborioſius? quid clementia remiſſius, quid crudelitate negotioſius? Vacat pudicitia, libido occupa- 
92 oft, omnium denique virtutum twela facilior eſt, vitia magno coluntur. We may add to this Montag ne's Meditation, Eſſay, 
15. i. Chap. xxv. © Virtue is not, as the Schools ſpeak, placed on the Top of a two-headed Mountain, rough, and not 
© to be aſcended; They that purſue it may attain it. On the Reyerſe, ſhe has her Abode in a fine fertile and pleaſant Plain, 
from whence ſhe beholds all Things below her; and if we labour to find her, our Way lies through ſhady and green 
« Roads, ſweet, flouriſhing, and pleaſant; of an eaſy and ſmooth Aſcent, like that of the Celeftial Vaults 
The Price and Excellency of Virtue conſiſts in the Eaſe, Pleaſure, and Profit of the Practice. The Difficulty is ſo little, 
« that an Infant may exerciſe it as well as a Man; and the Simple as well as the Wiſe. The Rule is its chief Inſtrument, 
and not Force. Socrates her firſt Favourite, willingly left his Buſineſs to glide along in Eaſe and Activity in her Paths. 
dhe is the nurſing Mother of all Pleaſures, ſhe makes them ſuitable, and renders them ſure and fate, and moderating them 
Keeps us in Breath and Appetite, Abridging us of what ſhe refuſes, ſhe makes us more eager of what ſhe allows us, and 
« ſheallows us all Things that are ſuitable to our Nature plentifully, to Satiety, at leaſt, if not to Wearineſs, like an in- 


_« dulgent Mother, unleſs we will ſay that a Regimen of Sobriety and Temperance is an Enemy to Pleaſure, If a common 


« Fortune befals it, ſhe can make her Eſcape, or paſs through it, and make another, not more fleeting and tranſitory, She 
« knows how to be rich and powerful, and lie in Beds of Roſes. She loves Life, Beauty, Fame, and Health, but her pecu- 
« liar Office is to teach us to uſe our Goods regularly, and to ſpend them freely; an Office more noble than ſevere, without 
« which the whole Courſe of our Lives is churliſh; turbulent, and deformed, and can we do leſs than confine theſe Rocks, 
« Thickets, and Monſters ?”” See alſo Mar. Antonin. Lib. v. S. 9. 
That is not Vice, really Vice, which offends not, and in a true Judgment does not accuſe. For there is ſuch an apparent 
.« Deformity and Inconvenience in it, that they ſpeak with Reaſon who ſay, that it is principally produced by Beſtiality and 
« Ignorance, ſo hard is it to know it, and not hate it. Malice ſucks up the greateſt Part of the Venom, and poiſons it. Vice 
e leaves an Ulcer in the Fleſh, and Repentance in the Soul, which always tears and wounds itſelf; for tho' Reaſon extin- 
e guiſnes almoſt all other Griefs and Sorrows, yet it begets Repentance, whichis ſo much the more grievous, becauſe it is 
„ bred within, as the Cold and Heat that affects the Sinews is always more ſharp than that which outwardly affects.“ 
Montagne, Lib. iii. Chap. ii. I could not forbear copying out theſe fine Thoughts, of which Seneca alſo hath one, Epiſt. 
Ixxxi. Quemadmodum Attalus noſter dicere ſolebat, Malitia ipſa maximam partem veneni ſui bibit. | 
A Paſſage of I/ocrates in Orat. De Permutat. is worth our Notice here, where he ſays, Oœved d d g Tig elt) 18s Tr 
dv 2 Ti dαανẽẽSsuννν EOxSNTHE, agree 3 fue Ov 28 olg S0 Hor g, SA SN * 7 v1” & N ny 8830; [(for ſo 
it ſhould be read, and not »ys9pzs;] Y rape Foils, 5 Tape erbp ere; re Gioia © M. 2% f. eleotucs, TETEG ung, 
ay de Ah, Y > g g's YWaox{y 89 wv BEAT) LO e > Tos 2 Thy a Ser ifadrr che, % To Fa Ti ra & M. 
zhion fut ig en d vouuiCorr erg, uν,⏑,iM]¾‚l err ers rel Mea opp ous Tay San, 2 raregxug & NTPAGUOITEE Wy & Auge Sν 
Urevey ov Tot Ns, Kao . 286 5 phil" du,, 3 Ou ẽ,Üjuns Cure, £2 Ts rig gef g xp005 ce didyorTAG, 3, 
WA TE Topriavro; wilives 108g TH; EXTIOUG ,, N THOT zi ph NUTR TAITOY £795 siert ovpoairiy, & 79 of ws kn T6 FeAy 
sro rin) T rener, xn 5 T&5 w Oger reg, z % To withov Gt Tuweio 4 8 xebopiwn, TO A WAS rr Ori te 
Trexips popes, Harn d Rrxvyardly e αννιν, oo v & rr, obi £1006, X Feo@:Mio por, rh xaiooumy Tis 
ahuelas; xb O. ele) gdw The Tavri T rac, Ti Ti Tompizey Tpeyprpper Which is thus Engliſned, < I wonder that 
any one can be perſuaded, that they who apply themſelyes conſtantly to Piety and Juſtice ſhould think themſelves more 
© unhappy than Sinners, and don't promiſe themſelves more Adyantages both from Go p and Man. As for me, I believe 
that only good Men enjoy moſt plentitully what is worth ſeeking, and Sinners, on the contrary, know not their own true 
© Intereſts, For whoever prefers Injuſtice before Juſtice, and ſuppoſes his chief Happineſs to conſiſt in extorting other 
© Mens Goods from them, is, in my Judgment, like the Beaſts that bite at an Hook, who are pleas'd at firſt with the Sweet- 
© neſs of the Bait, but ſoon after find themſelyes embroiled in very great Troubles. But, on the other Hand, they that 
© apply themſelves to Piety and Juſtice, are not only in Safety for the preſent, but meet with agreeable * that all 
their Life ſhall be happy. I own, this does not ae e happen, but Experience verifies it to be true for the moſt 
part. Now in all Things wherein we can't infallibly foreſee the Succeſs, a wiſe Man will chooſe that Side which common- 
6 proves moſt adyantagious. But nothing is more unreaſonable than their Opinion, who believe that Juſtice is ſome- 
thing fine and more agreeable to the Nature of the Gods than Injuſtice, and yet imagine, that they who apply them- 
ſelyes to the firſt, ſhall be more unhappy than thoſe who give themſelves up to the latter.” 
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the Loſſes of other Men. By this way of reckon- 
ing therefore it 5 17 3s that the Value ot that 
Reward which will follow upon a good Action, 
doth, all Things rightly conſider'd, exceed the 
Gain of the oppoſite illegal Practice. 

We deſire it ſhould be wellobſery'd, that whilſt 
we are here treating about the natural Effects of 
good and of evil Actions, we do not by any Means 
reckon amongſt theſe Effects thoſe kind of Goods 
which we but now rank'd in the firſt Claſs, and 
which our own Prudence and Induſtry either can- 
not obtain, or cannot avoid. Such Things both 
may, and generally do happen alike to virtuous 
and to vicious Men. Thus a wicked Perſon may, 

by the Gift of Nature, poſſeſs a vigorous and a 
healthy Body, while perhaps a Man of Honeſty 
and Piety labours under a weak and crazy Conſti- 
tution. And thus Death lays hold promiſcuouſ] 

on the Juſt and on the Vile. But the only 3 
we here allude to, are ſuch as it is in the Power of 
human Reaſon to provide for us; and which do 
therefore, in ſome meaſure, depend upon our own 
Act. Now altho' ſome Part of thoſe Goods 
which we intend by the Obſervance of the Law 
of Nature to obtain from other Men, has a De- 
pendence on their Kindneſs and on their Probity, 
and fo is not abſolutely in our own Power; yet, 
for as much as in all Probability, they have the 
ſame End and Deſign with ourſelves, we have at 
leaſt fair Reaſon to hope for and to expect ſuch 
good Uſage and Retribution from them, tho' we 
cannot give ourſelves an infallible Aſſurance of it, 
before it comes. Scarce any Man hath met with 
ſo many Enemies in the World, as not to own 
himſelf indebted to ſome Benefactors. And we 
ſee that the Evils which Men procure to one ano- 
ther, have never been able to prevail to the utter 
Ruin and Deſtruction of human Race: Which is 
a plain Evidence, that good Actions have oftner 
attain'd their juſt End and Reward, than they 
have fail'd and been diſappointed of it. On the 
other fide, altho* a Perſon who neglects or diſ- 
obeys the Law of Nature, may ſometimes, by an 


unaccountable Concourſe of external Cauſes, re- 


ceive a whole Flood of Goods arid Benefits from 
other Men; yet becauſe in this Caſe thoſe Effects 
are, with regard to him, meerly contingent, and 
do very ſeldom fall out in ſuch a Manner, we may 
conclude, that Nature and Reaſon did not pre- 
ſcribe, much leſs command the Means by which 
he attain'd, only caſually, to ſuch an End. Rea- 
ſon, on the contrary, moſt clearly ſhews us, that 
we take a much more probable Way to Happi- 
neſs, by acting on a ſettled Deſign, and by apply- 
ing the beſt Means we can to the gaining of our 
Purpoſe, than if we ſhould throw aſide all Coun- 


a Add Grot. De Veritate Rel. Chr. Lib. i. $. 19, 20, 21, 22. Lib. ii, F. 9. 


| Boo K II. 


ſel and Forecaſt, and permit ourſelves to be driven 


at random by the blind Guidance of Chance. But 


this Point is indeed as clear as Thing j 
ture, and hath been made out to fall Adva oY 
Dr. Cumberland. | 

There remains therefore this onl I 
farther, whether or no beſides rhe — 
of evil Actions, and beſides thoſe which ai: 
from the Sanction of Civil Laws, there are re 
others in reſerve appointed by Go D's free Ple, 
ſure, and to be 5 inflicted by Virtue of his 80. 
vereign — rt z or whether Gop hath 4 
added to the Sanction of the Laws of Nature ſome 
arbitrary Puniſhment : Eſpecially ſince it is appa- 
rent, that the natural Conſequences and Effect, of 
evil Actions are frequently interrupted, and that 
the Wickedneſs of many Men ſeems to turn 10 
their Gain and Advantage. Now what the Scrip. 
ture hath declar'd in this Matrer, is plain, and he. 
yond all Diſpute. But waving that Authorir 
the affirmative Side of the Queſtion may be de- 
fended from ſeveral Conſiderations : As from that 
moſt antient and moſt univerſal Tradition, con- 
cerning a certain revenging Divinity , and the 
Pains after Death. Of which Opinion we have 
two fair Inſtances in the Caſes of Jonas and of St. 
Paul (Jonas i. 7. Ads xxvüi. 1. &c.) for there 
being no natural Connexion and Conſequence 
either between Jonas's Crime and the Tem. 


peſt, or between the Fact of Murther and the bi- 


ting of the Viper, the People who were preſent 
at both Accidents, immediately ſuppos'd that 
Gop Almighty did thus extraordinarily interpoſe 
his Hand to puniſh ſome heinous Wickednek * 
Moreover, it being molt certain, that it is the di- 
vine Pleaſure thoſe Laws ſhould be obey'd, and 
not leſs manifeſt, that the natural Effects of them 
may be (partly at leaſt) eluded; it is highly pro- 
bable, that Gop will find ſome other Way of 
puniſhing ſuch Offenders 3 eſpecially ſince the 
Gnawings of Conſcience, and the Want of Quiet 
and Security, which conſtantly attend evil Men, 
do not always riſe to ſuch an afflicting Degree, as 
to ſeem a ſufficient Plague and Penalty for their 


Crimes *. But becauſe whatever Arguments we 


can alledge d priori, will not amount to a Demon- 
ſtration, but only to a high Probability; and be- 
cauſe this arbitrary Puniſhment preſuppoſes ſome 
poſitive Determination of the divine Will, which 
we can hardly come to a Knowledge of without 
a particular Revelation; and fince our Induction 
and our Experience are at preſent imperfe&, we 
can ſcarce avoid confeſſing, that to thoſe who ſee 
only 7 by the Light of natural Reaſon, this Con- 
troverſy muſt ſtill appear in ſome meaſure dark 


and obſcure. 


XXII. As 
b Add Dr. Cumberland, Ch. v. F. 25. 


5 Our Author expreſſes himſelf thus; Manu velut Regia exercendi; in which he alludes to an Expreſſion of the Roman 
Lawyer Pomponius, ſpeaking of the firſt Roman Kings, who governed all Affairs as they thought fit, becauſe they had no writ- 
ten Law; Et quidem mitio civitatis nofire populus ſine ho certa, fine jure certo primum agere inſtituit, omniaque MANU a REG1- 
BUS GUBERNABANTUR. Digeſt, Lib. I. Tit. ii. De Origine Juris, & c. Leg. ii. F. 1. See Tacitus's Annals, Lib. iii. 


Chap. xxvi. 


s Which was call'd Nemeſis [or Alen] and was thought to have the Care of puniſhing the Crimes which were unpuniſh'd 
upon Earth; either thro' Negligence, or thro' want of Power; of this there is a fine Deſcription in Ammian. Marcellin. 


B. xiv. Ch, ii. 


7 This is true; but not to leſſen the Efficacy of the Laws of Nature, ſo far asthey are known by the Light of Reaſon alone, 
let us add ſome Reflexions; and to this End, I think I can't do better, than to make uſe of the Words of a great Philoſopher 
of this Age, whom I have already quoted in ſeveral Places, who thus ſpeaks ; ©© The Rewards andPuniſhments of another Life, 


sing all the good or evil Things oft 


«which Gop has eſtabliſhed to give Fen Force to his Laws, are of Importance ſufficient to determine our Choice concern- 
is Life, when we conſider the Happineſs or Miſery to come as poſlible,of which none can 


«© doubt, W hoever, I ſay, agrees that an excellent and infinite Felicity is a poſſible Conſequence of a good Life which he hath 
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Caae. III. Of the Law of Nature in general. 149 


I. As to the Matter of the Law of Na- 
| 1 obſerves , that many Things are re- 
5 4 to this Law not properly, bur redutiively, for- 
prank" as the Law doth not oppoſe or forbid them. 
4; thoſe Things are term'd Juſt, not only which 
are in ſtrict Juſtice due, but which Juſtice doth not 


cContradict (tho? it would be better to call ſuch 


ings permitted, than plainly ſaſt.) But perhaps 
ius Billinction of * might be more conve- 
ently applied to thoſe Conſtitutions which, ac- 
b rding to the particular State of Men, the Deſire 
"f Peace and Tranquillity hath at any time intro- 
duc . as likewiſe to the Actions undertaken in 
Conformity to ſuch Conſtitutions. For we ſhall of- 
den hear the Lawyers debating ſuch Caſes as theſe, 
whether the Poſſeſſon of Things, whether Preſcrip- 
ion, whether the making Wills, and whether buying 
Gr ſelling, do belong to the Law of Nature, or not. 
Which Doubts cannot caſily be reſolv'd, unleſs 
we diſtinguiſh between thoſe Things which the 
Law of Nature determines, by commanding or for- 
bidding them; and thoſe things which Men have 
been induc'd to ordain for the neceſſary Promo- 
tion of Society , the Liberty of doing which 
gows immediately from this human Ordinance 
and Inſtitution : and then we ſay of theſe laſt 
Things, that they belong to the Law of Nature 
by way of Reduction. Thus the Dominion or the 
Poſſeſſion of Things, doth not immediately ſpring 
from Nature, nor can we alledge any direct and 
expreſs Precept for its Introduction: yet it may 
be faid in ſome meaſure to be enjoin'd by natural 
Law, in as much as when Mankind began to mul- 
tiply in the World, it was requiſite to their peace- 
able Condition, that the 33 Communion 
of Goods ſhould be laid aſide. Thus Preſcription is 
not plainly commanded by the Law of Nature; 
yet upon Suppoſition of Things being divided 
into diftint Proprieties, the Peace of Mankind 
ſeems to favour it; leſt otherwiſe the Titles to 
Things ſhould remain always in doubt. Thus, 
lftly, Nature doth not poſitively enjoin us to 


make Wills, or to buy and ſell ; yet Proprieties 
being ſuppos d, as in the former Caſe, it naturally 
follows, that a Perſon at his Death ſhall have the 
Power of diſpoſing of his own Goods ; and that 
Men, by the Intervention of Bargains and Con- 
tracts, ſhall be at Liberty to alienate ſuch Things 
as belong to themſelves, for the Procurement of 
thoſe which are in the Poſſeſſion of others. 

Grotius farther obſerves on this Subject e, that 
ſometimes by Abuſe thoſe Things are referr'd to 
the Law of Nature, which Reaſon indeed ſhews 
us to be honeſt, and better than their Oppoſites 
tho they are not properly matter of Debt and 
ſtrict Obligation. Of which kind are many high 
and uncommon Acts of Liberality, of Mercy and 
Clemency ; as likewiſe whenever a Man recedes 
trom any Part of his Right, not being compell'd 
by Neceſſity. Theſe Matters St. Paul illuſtrates in 
his firſt Epiſtle to the Corinthians, Ch. vi. ver. 12. 
Ch. vii. ver. 38. Ch.x. ver. 23. Þ. | | 
' Socrates e, when a raſcally Fellow had offer* 
him an Injury, would not complain of it to the 
Judge, but reckon'd it (as he faid) no more than 
if an Aſſe had kick'd him. And Cato, as Seneca 
tells us, when he receiv'd a Blow in the Face, 
was ſo far from reſenting the Affront, and from 
defiring Satisfaction, that he would not venture fo 
far as to forgive it, but denied that any ſuch thing 
had been done: Thinking it better not to acknow- 
ledge the Fact, than to proſecute it. 

XXIII. There is fil one Queſtion behind, 
which requires our Determination: Whether or 
no there be any ſuch thing as a particular and 
poſitive Law of Nations, contradiſtinct to the Law 
of Nature ? Learned Men are not come to any 
good Agreement in this Point: Many aſſert the 
Law of Nature and of Nations to be the very ſame 
Thing, differing no otherwiſe than in external De- 
nomination. Thus Mr. Hobbes e divides natural 
Law, into the natural Law of Men, and the natural 
Law of States, commonly called the Law of Nations. 
He obſerves, That the Precepts of both are the ſame - 


Striſe doth by no means deſerve Reproof. 


« lived here upon Earth, and an oppoſite State a poſſible „ of an irregular Life, ſuch a Man muſt neceſ- 
« ſarily own that he judges amiſs, it he concludes from thence, that a good Life, joined with a certain Aſſurance of 
* eternal Felicity which he may attain, is not preferable to a wicked Life, accompanied with the Fear of ſuch horri- 


ble 3 into which it is poſſible the wicked Man ſhall one Day fall, and where nothing can be his Comfort but 


© the terrible and uncertain Hopes of being annihilated, All this is very evident, ſeeing good Men have nothing to 
© receive in this World but Evil, and Sinners are in a perpetual Felicity; which yet often happens otherwiſe, inſo- 
much as Sinners have no great Reaſon to boaſt of their Eſtate, in relation to the good Things that they actually 
e enjoy; or rather, it we conſider all Things well, they have, I believe, the worſt Part, even in this Life; but when 
© we put infinite Happineſs into the Balance with infinite Miſery, if the worſt happen to a good Man, which is that 
* he is miſtaken, it is the greateſt Advantage that the Sinner can have 3 but if the contrary happen, what Man would 
« run the hazard, if he be a Perſon of any Thought? Who, I ſay, will be fo much a Fool, as to expoſe himſelf to 
« the danger of being poſſibly infinitely miſerable, whereas he can get nothing by it but a pure Negative, if he eſcapes 
« the Danger ? But, on the contrary, the good Man hazards a Negative only againſt an infinite eons jr: which he 
te ſhall attain, if his Expectations ſucceed. If his Hope be well grounded, he is eternally happy ; and if he be miſtaken 
* he is not unhappy, becauſe he'll be ſenſible of nothing. But on the other ſide, if the Sinner judges rightly, he is 
„ not happy; but if he be miſtaken, he is eternally miſerable. Is not this one of the moſt viſible Irregularities of 
„Thought that any Man can fall into, not to ſee at the firit Sight, which Side ought to be preferred in this Con- 
” troverly! Mr. Locke's Philoſ. Eſſay upon Man's Underſtanding, Lib. ii. Ch. xxi. $. 70. This is the Reſult of almoſt all 
Mr, Paſcal's Reaſonings in his Meditations, .Ch. vii. The Reader alſo would do well to read Mr. Clerc's Pneumatology, 
Ch. ix, F. 2, 9. to the end of the Chapter; and Mr. Bruyere's Characters, or Manners of the Age, in his Chapter of 
Brave Spirits, Page 560, Sc. See alſo a Paſlage out of Arnobius, quoted above, Lib. i. Ch, iii, $. 7. Note 5. 


ib. i. Ch. i. $. 10, Note z. b So Ulpian (Lib. iv. $.1. D. de alien. jud. mut. cauſ.) The Pretor doth not diſap- 
— 15 7 who choſe rather to loſe his Right, than to engage in long Suits and Contentions. This Averſion to 
© See Plutarch of the Education of Children, Page 10. C. Ed. Mech. 4 De 

Ira, Lib, ii, Ch. xxxii, c. de Conſtant. Sapientis, Ch. xiv. e De Cive, Ch, xiv, 4, 5. \ 


ds. 
| r two ſorts of Duties preſcribed by the Law of Nature, taken in its full Extent; the one flowin 
Rada ilk ok pert en Sonden Man e „and the other ſuppoſes human Eſtabliſhment, Thel 
laſt are but the Conſequence of the former, or a ſuitable Application of the general Rules of the Law of Nature to 
the private Condition, and diverſe Circumſtances of every one, See S. 15. above, Note 5. and the laſt Paragraph of 
this Chapter, We may obſerve the ſame in all the Duties, of which this Author treats, | 

. 2 See above, Lib. i. Ch. ii. $.8. Note 5, 


But 
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But that foraſmuch as States, when they are once in- 


flituted, afſume the perſonal Proprieties of Men, 


bence it comes to paſs, that what , ſpeaking of the 
Duty of particular Men, we call the Law of Nature, 
the fame we term the Law of Nations, when We ap- 
ply it to whole States, Nations, Or People. This 
Opinion we, for our Part, readily ſubſcribe to: 
Nor do we conceive, that there is any other vo- 
luntary or poſitive Law of Nations, properly in- 
veſted with a true and legal Force, and obliging as 
the Ordinance * of a ſuperior Power 2. And thus 
we do not really differ in Judgment from thoſe 
who are more inclin'd to call that the Law of Na- 
ture, which conſiſts in a Conformity to rational 
Nature, and that the Law of Nations, which 
flows from the Conſideration of human Indigence, 


Of the Law of Nature in general. 


Book I] 
and others are referr'd to the Law of Nations. 

the Ways of acquiring things, the Buſineſs of C, 4 
tracts, Sc. do indeed belong either to the 8 


of Nature, or to the civil Laws of thoſe 


tries where they are oblery'd : Many Peo Coun. 


ple and 


States agreeing in ſuch Points, which otherwiſe 


do not depend on the univerſal Reaſon of Ma 

kind. Now it is not proper or fair to conflitur 
theſe as a peculiar and diſtinct Species of "prog 
inaſmuch as the Reaſon why ſuch Conſtitutio ; 
are common to many Nations doth not ariſe "ip 
any mutual Covenant or Obligation, but is who 

to be attributed to the particular Pleaſure of t 

ſeveral Legiſlators, who by Accident agreeq i 
theſe Ordinances, without the leaſt Regard to = 
another. And therefore this kind of Cuſtoms and 


the Relief of which ſeems to be the main End and Decrees may be, and frequently are, alter b 
Deſign of Society. For we, as well as they, deny one People, or Kingdom, without adviſing with 
that there is any poſitive Law of Nations proceed- their N eighbours. 1 
ing from a Superior. And whatever is deducible Nor is Feldenius's Diſtinction to be deſpiz'q 
from Reflections on the Indigence of human Na- who in his Obſervations on Grotius b tells us, that 
ture, we refer immediately to natural Law z only the Roman Lawyers, by the Law of Nation, I 
we were unwilling to define and explain this na- underſtood the Power and Liberty which Strangers 
tural Law by a Conformity to rational Nature; and F oreigners were allow'd in tranſacting Mat- 
becauſe by this means we ſhould eſtabliſh Reaſon ters in the Roman State; and by the Civil Iau, that 
for the Rule and Meaſure of itſelf; and ſo this way which was proper to the Citizens only, all Foreign- 
of demonſtrating Nature's Laws would run round ers being excluded from its Benefit. That on this 
in a Circle. | Account + Mills and Marriages were faid to be of 


Moſt of thoſe Matters which by the Civilians the Civil Law, and Contratts or Bargains, of the 


2 Add. Boecler, in Grot. Lib. i. Ch. i. $. 14. and in Lib. ii. Ch. iv. F. 9. Lib. ii. Ch. ii. $. 20. and Ch. viii. 5. . 
F. XXIII. * It is poſſibly from this Diſtinction of the Law of Nations from the natural Law, that we are accuſtomed to 
judge otherwiſe of the Actions of Princes, or Commonwealths, than of eee Perſons, as Mr, Bernard has obſerved 
in relating Mr. Buddeus's Words, as a good and ſmart Notion, in his Elemen. Philoſoph. Pratt, Page 236. I ſhall give 
you them in the Extract made of them in the News of the __— of Letters, March 1704. © If one private Perſon of. 
* fends another without Cauſe, we call that Action Injuſtice; but it one Prince encroaches upon another without Cauſe, 
e by invading his Dominions, by robbing his Subjects, and plundering his Towns and Proyinces, it is called ar, 
& and "twere too much Boldneſs to call it anjuſt. To break Bargains made and agreed on, is a Crime between one 
« Man and another; but among Princes, to break the moſt ſolemn Alliance, is Prudence, i. e. the Art of Goyerning, 
ce 'Tis true, they always alledge ſome plauſible Pretences, but they matter not whether they are believed juſt or 
« unjuſt. Be they called Cheats, Frauds, Lies, Double-dealings, Rapine, Theft, or the like Crimes, which are ab. 
cc horred in the common Sort, all the World will commend, or at leaſt excuſe them, if a Prince or a whole Nation 
«© commits them.” f 
2 There is neither a Superior nor Inferior, All People are naturally equal, and conſequently no one People can 
impoſe Laws upon another, much leſs can they altogether impoſe Laws upon themſelyes. But if we ground this pretend- 
ed Law of Nations upon the Conſent or Agreement of the People, we run from our Subject ; for beſides that there 
is a Difference between an Agreement and a Law, this would not produce a particular Law diſtin& from the natural, 
but it muſt be referred to that general Law of Nature which obliges us to keep all Covenants, Further, neither all 
People, no nor the greateſt and more civilized Part, did eyer yet agree together to obſerye thoſe ſort of Cuſtoms which 
are ſaid to belong to the Law of Nations; nay, there is not ſo much as One, in which they exactly agree in the Practice 
of it. How they become ſhe. N. See Mr. Titius's Obſervat. on Pufendorf, xci., Num. 14. Mr. Buddeus's Elemen, 
Phil, prack. Page 206, 207. as alſo a Diſcourſe de Lyrro, $, 1, 2, Oc. in Tom. I, of the Comment, & Opulc, of Mr, Hertizs, 
The ſecond of theſe Authors had Occaſion to obſerve, after he had treated of the Law of Nature, the Application 
that People might make of it one to another, ſo far at leaſt as the thing would permit and require him, 
is not exactly the Notion of the Roman Lawyers, for they underſtand by the Law of Nations, properly ſo called, that 
which the Light of natural Reaſon has eſtabliſhed among all Men, and ſo is common to all Nations, i. e. as the Definition 
ſuppoſes, to all thoſe that follow the Light of Reaſon. It chiefly conſiſts of ſuch Things as the Neceſſities and Buſineſs of 
Lit oblige us to eſtabliſh, for we refer to it civil Goyernment, Propriety of Goods, all Contracts almoſt, Slavery, and the 
Freedom of Slaves, the Rights of Wars, exc, Quod verò naturalis ratio inter omnes homines conſtituit, id apud omnes populo 
peraque cuſtoditur, vocaturque Jus Gentium, quaſi quo jure omnes gentes utantur Nam uſu exigente, & humanis neceſſitatibus, 
gentes humane jura quedam ſibi conſtituerunt. Bella etenim orta ſunt, & captivitates ſecutæ & ſervitutes. — Et ex hoc jure gentium 
omnes pene contractus introducti ſunt.Inſtit. Lib. i. Tit. 2. $. 1, 2. Alanumiſſiones quoque juris gentium ſunt Ex hoc Jure 
Gentium introducta bella : diſcrete gentes: regna condita : domima diſtincta: agris termini poſiti: edificia collocata: commerctim, 
emptiones, venditiones, locationes, conductiones, obligationes inſtitute ; exceptis quibuſdam, que [a| Jure civili introductæ ſunt. 
Digeſt. Lib. i. Tit. 1. Leg. 4, 5. So that the Law of Nations is near a- kin to thoſe Laws of natural Right which our Author 
"— Conditional, F. 24. and the Roman Lawyers ſometimes confound it with the Laws of Nature, becauſe the Rules of both 
are founded on natural Reaſon, See Grotius upon that Paſlage of Cicero, where by the Law of Nature, i. e. the Law of Na- 
tions, one Man can't promote his own Intereſt at the Loſs of another: Neque verd hoc ſolum Natura, i, e. Jure Gentium —— 
conſtitutum eſt, ut non liceat ſui commodi cauſa nocere alteri. De Offic. Lib. iii. Ch. v. p. 296, Gc. See alſo Mr, Hertius, de Lytro, 9. 1,7. 
4 The Roman Lawyers do not refer Marriage to the Civil Law, becauſe, according to them, it belongs not only to the 
Law of Nations, but Law of Nature; Hinc (ex Jure Naturali] deſcendit maris atque femine conjunctio, quam nos matrimonium 
aßpellamus. Digeſt. Lib. i. Tit. 1. Leg. 1. $. 3. They only ſay, that to make a Marriage- contract valid, which is the Effect 
7 che Civil Law, both the Perſons who are to be married muſt be Citizens of Rome. See Ulpian, Tit. 5. 5. 3, 4. Seneca, 
ve-Beneficiis, Lib. iv. 3 5. Boeth. in Top. Cicer. Ch. iv. Likewiſe, altho' a Will, to make it valid, requires certain Formalities, 
and Strangers can neither make a valid Will, nor inherit by a Will (See Cod. Lib. vi. Tit, 24. and Dion. Gothofred. upon it) 
nevertheleſs, Wills were reputed to be from the Law of Nations, as appears from this, That a Soldier might make a Perſon 
condemned to Baniſnment, or condemned for all his Life to the Mines or Quarries, his Heir, becauſe they ſtill had a 
Right by the Law of Nations. U ſunt in opus publicum perpetuo damnati, 2 in inſulam deportati, ut ea quidem, que 
juris civilis ſunt, non habeant, quæ vero juris gentium, habeant. Digeſt, Lib. Ixviii. Tit. 9. De Paris, Leg. 17. F. 1. See 
Lib, xxix, Tit. 1. De Teſtamento Militis, Leg. 13. $, 2. See alſo the Law of the Code quoted, Lib. iv. Ch. x. F. 4. Note 1. 
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of Nature; he is guilty of no other Sin, but a 
ſort of Unskilfulneſs, in not adjuſting his Pro- 


of Nations, becauſe the former were reſtrain d 
the Citizens, whereas Strangers were admitted 
85 a Share and Right in the latter. i 
yy Many Authors do farther rank under the Title 
the Law of Nations, ſeveral Cuſtoms mutually 
"pery'd by tacit Conſent, amongſt moſt People 
oerending to Civility ; eſpecially in the Affairs 
Fl Tranſactions of War. For after that the moſt 
oliſhd Parts of the World came to eſteem Mar- 
rial Glory as che greateſt of human Honours, and 
to think that a Man had no ſuch fair way of ſhew- 
ing his Excellency beyond others, as by being 
able by his Boldneſs and his Sagacity to deſtroy 
many of his Fellows; upon which Account there 
perpetually aroſe either unneceſſary or unjuſt Con- 
tentions; for fear great Captains, if they us'd the 
full Liberty of a juſt War, ſhould bring too much 
Envy on their Power, and expoſe themſelves to 
eneral Hatred: Many Nations found it conve- 
nient to temper the vigorous Fierceneſs of hoſtile 
Proceedings, by a Shew of Clemency and of Mag- 
nanimity. Hence aroſe the Cuſtoms of exempt- 
ing certain Things and Perſons from Martial Vio- 
lence; the particular Manners of hurting Enemies 
to ſuch Degrees, of treating Captives, and the 
like. Machia vel in his Prince, Chap. xii. relates 
one Practice of this Nature, which I queſtion 
whether it were worthy of the Name and the Pro- 
feſſion of Soldiers; he ſays, it was firft introduc'd 
by Alberigo de Como of Romagna, and kept up in 
the Talian Wars of the laſt Age, chiefly by the 
foreign and mercenary Troops; the oppoſite Ge- 
nerals endeavour'd with all poſſible Induſtry, to 
rid themſelves and their Soldiers of all Trouble 
and Fear: And their Way was, by Soong no one 
in Fight; only taking one another Priſoners, 
whom they afterwards diſmiſs d without Ranſom. 
When they were in Leaguer before a Town, they 
ſhot not rudely amongſt them in the Night ; nor 
did the Beſieged diſturb their Camp with the like 
Incivilities. They made no Intrenchments for 
their Security whilſt encamped; and when Win- 
ter came on, never lay at all in the Field. And to 
behave themſelves in this manner was Part of their 
Diſcipline and Inſtitution. An Agreement ſome- 
thing like this Strabo tells us of, Lib. x. between 
the Eretrians and the Chalcidians, forbidding the 
Ule of miſſiye Weapons againſt each other. To 
which we may add the Cuſtom obſerv'd by the 
antient Indians, of letting the Husbandman re- 
main ſafe from all Injury and Moleſtation, even in 
civil Wars 2. 

But altho' theſe Cuſtoms ſeem to include ſomè 
kind of Obligation ariſing from tacit Conſent, 
yet if one who is engag'd in a lawful War, ſhall 
neglect them, and profeſs that he will not be bound 
by ſuch Reſtraints; provided what is _ to 
them may be rightly done according to the Law 


Arrian. in Indicis, Chap. xi. 
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ceedings to the nice Models of thoſe who reckon 
War in the Number of the liberal Studies. As a 
Gladiator is accus'd of Inexpertneſs, when he 
wounds his Antagoniſt otherwile than by the Rules 
of Art. Whoever therefore wages W ar in a juſt 
Cauſe, may flight theſe Formalities at Pleaſure, 
and govern himſelf purely by the Law of Nature: 
Unleſs he thinks it more for his Intereſt to obſerve 
them, as a Means to render the Enemies leſs ſevere 
towards himſelf and his Men. On the other hand, 
he who proſecutes an unjuſt Quarrel, if he 
punctually fulfils theſe Niceties, is ſo far in the 
Right, as to appear wicked with ſome kind of 
Temper and Moderation. However, theſe Rea- 
ſons not being general, cannot conſtitute any Law 
of an s univerſal Obligation. Eſpecially ſince as 
to any Reſtraints which depend on tacit Agree- 
ment, it ſeems reaſonable that either Party ſhould 
have the Liberty of abſolving themſelves from 
them, by making expreſs Declaration that the 
will be holden by them no longer, and that they 
do not expect or require the Obſeryance of them 
from others. Hence we find many ſuch Practices 
to be worn out by Time, or overcome by the 
Prevalence of contrary Cuſtom. Neither have 
7 thoſe Men any good Reaſon of Complaint, 
who cenſure this Doctrine as a Notion by 
which the Security, the Intereſt, and the Safety 
of Nations are robb'd of their ſureſt Guards 
and Defence. For the Enſurance of theſe Advan- 
tages and Bleſſings doth not conſiſt in the Practice 
of ſuch mutual Favours, but in the due Obſer- 
vance of the Law of Nature, a much more ſa- 
cred Support; and which whilſt they enjoy, they 
have little need of inferior Methods of Protection. 
And ſure it ſhews much more Excellency and 
Worth in any Cuſtom, to derive it from the Law 
of Nature, than to eſtabliſn it only on the Con- 
ſent of different People. 

Amongſt the chief Heads of that voluntary Law 
of Nations which Grotius maintains, he reckons the 
Law * of Embaſſies. Now as to this Point it is our 
Opinion, that the Perſons of Embaſſadors are ſa- 


cred and inviolable, even amongſt Enemies, by the 


meer Law of Nature; provided they do not come 
purely as Spies, nor enter into any hoſtile Deſign 
againſt the Perſon to whom they are ſent; altho” 
in the ordinary Courſe of Buſineſs, and of Trea- 
ties, they prefer their Maſter's Intereſt to all others. 
For inaſmuch as ſuch Perſons are neceſſary for 
the procuring, the preſerving, or the ſtrengthening 
of Peace by Leagues and Covenants ; and fince 
the Law of Nature enjoins us to embrace Peace by 
all honeſt Ways, it muſt at the fame time be ſup- 
pos'd to have provided for the Security of thoſe 
Men, without whoſe Intervention this good End 


5 cuſtom never nine the Force of a Law in any State, but by the tacit Conſent of the Sovereign, which may eaſily 


be preſumed : But when one People treats with another, how muſt it be determined what repeated Acts, and what Space of 


Time ſhall render a Cuſtom obligatory ? Moreover, m_ Revolutions often happen; inſomuch that not only the Sove- 


reign, but alſo the Government itſelf is wholly change 


; and in this Cafe, why 


ould a new State, or a new Prince, be 


obliged exactly to obſerve a Thing which they never conſented to? This is what Mr. Hertius has well obſeryed. See his 


Diſcourſe, De Lytro, before quoted, 5. 2. 


7 Samuel Rachelius is plainly meant here, as appears to me by what Mr, Hertius ſays in the ſame Diſcourſe, $. 11. where he 
mentionsa Diſcourſe, De Jure Gentium, of that Lawyer, who was Profeſſor at Kiel in the Province of Holſtein. 


* See what is: ſaid: Note 1. $. 12. Ch. 9. Lib. viii. 
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Of the Law of Nature in gener ad. Boon Il 


cannot be obtain'd * To this Right of perſonal cerning the keeping of Faith, doth oblige us to ſang 
Safety, is join'd another of being exempted. from to ſuch Agreements; yet the Agreements them. 
the Juriſdiction of the Sovereign to whom they {elves cannot be call'd Laws, in any Propriet 
are ſent ; at leaſt in all Matters relating to their Speech or of Senſe. Beſides, they are almoſt jng. 
Office. Since otherwiſe they would not have full nite in Number, and commonly are ſettled on 
Power and Liberty to promote their Maſter's In- for a Time. Nor do they any more conſtitute g 
tereſt, with due en eee and Vigour, were Part of Law in general, than the Covenants and 
they oblig d to give an Account of their Manage- Bargains of particular Subjects with each other 
ment to any Authority, beſides that which they do belong to the Body of the Civil Law of the 
repreſent. Other Privileges commonly attributed Kingdom: Bur they are rather to be eſtecm'd the 
to Embaſſadors, eſpecially to thoſe who reſide in Subject and the Concern of Eiſtory c. 
Courts, not for the ſettling or the ſecuring of XXIV. Of all the Diviſions of natural La. 
Peace, but chiefly for the diving into the Secrets that ſeems to us moſt accurate and moſt convenien 
and Policies of a State, theſe depend abſolutely on which conſiders, in the firſt Place, a Man's Beh. 
the Indulgence of the Prince who entertains them; viour towards himſelf, and then towards other les. 
and therefore, if he ſees convenient, he may de- * Thoſe Precepts of the Law of Nature which 
prive them of theſe Fayours without the Breach of bear a Regard to other Men, may be again divided 
any Law, provided he will ſuffer his own Mini- into abſolute and hypothetical, or conditional. The 
fters abroad to be treated in the ſame Manner. former are ſuch as oblige all Men in all States aud 
The * Right of Burial, which, according to Conditions, independent from any human Settle. 
Grotius, ſeems likewiſe to make a particular Head ment or Inſtitution. The latter preſuppoſe ſome 
of the Lawof Nations, may be well referr'd to the ant 1 Forms and civil Methods of Living to have 
common Duties of Kindneſs and Humanity b. Nor been already conſtituted and received inthe World. 
are the other Inſtances which he offers of Conſe- Which Diſtinction Grotius hath thus expreſs in 
uenee enough to eſtabliſh a new Species of Law, other Words; The Law of Nature is concern'd,gut y. 
Gas they may with Convenience enough be al- H about ſuch Things as exiſt antecedent io human fil, 
low'd a Place in the Syſtem of the Lawof Nature. but likewiſe about many Things which follow upon ſony 
As for thoſe Perſons who 10 rank under the Law Acts of that Will.“ Whence altho' the Dominionor 
of Nations, the particular Compacts of two or more © the Propriety of Things, as it now ſtands, is eſta- 
States, concluded by Leagues and Treaties of Peace, © bliſh'd by the Pleaſure of Men; yet ſuch a Settle. 
to us their Notion appears very incongruous. For © ment being once ſuppos'd,zatural Law informsus 
although the Law of Nature, in that Part of it con- that tis a Sin to take the Goods of another Man, 


* Add. Marſelaer Legat. Lib. ii. Ch, xiii. b Add. Ant. Matth. De Crimin. Proleg. Ch. iii. $. 5. © Add. Selden 
De Mari Clauſo, Lib. i. Ch. ii. Concerning unwritten Laws, or Cuſtom, beſides others, ſee Bœcler. ad Grot. Lib. ii. Ch. iv. .; 


Altho' after Death whatever Treatment the Corpſe of the Dead meets with, is all one to it, the Right of Burial is not a 
whit the leſs founded on the Law of Humanity ; inſomuch that it is a kind of Puniſhment to be deprived of Burial, as the 


Practice of Civil Judicatures ſhews, and the Uneaſinefs of ſuch as in their Life- time are troubled at the Thoughts that their 


Bodies, when dead, ſhall be caſt into the Highway. To this we may add, that, according to the Cuſtoms and ordinary O- 
pinions of Men, Burial is a Mark of Honour, Now todeny a Man the Honour that he may ae claim, although but by 
an imperfect Right, is without Contradiction, a Breach of the Law of Nature. It is to no Purpoſe to object, that a dead 
Man is not ſenſible of what is done to his Carcaſe, yet he may be really wronged for all that, for 'tis not neceſſary that an 
injured Perſon ſhould know or feel the hurt done him, or be in a Condition to obtain his Right. (See Lib. i. Chap. i. 5. 7. 
Note 4.) All the World agree, that an Infant in the Cradle may be wronged, and ſo may an Idiot, although the firſt knows 
not what it ſuffers, and the other does not underſtand the Hurt done him. Laſtly, the Relations and Friends of the Dead, 
do in ſome Manner repreſent his Perſon, and have a Right to require the Honour of Burial for him. But, by Burial we are 
to obſerve, that all the laſt Duties to be paid to the Dead are underſtood, whether it be by burning of the Body, or inter- 
ring it; for this depends upon Cuſtom, which alone determines how the Memory of the Dead is to be honoured. More- 
over, as we have intimated, a certain kind of Puniſhment is ſometimes inflicted upon the Bodies of ſuch as have committed 
enormous Crimes; and this is chiefly praiſed upon ſuch as have killed themſelves, and conſequently the Magiſtrate cannot 
th them any other way, to affright others and diſcourage them from the like Attempts. But the Rights of War do not 
extendfo far, as to deny Burial to ſlain Enemies; this Refuſal anſwers not to the lawful Ends of War, and can have no o- 
ther Principle than barbarous Cruelty, I have taken this almoſt all out of Buddeus's Element. Philoſoph, Pract. We may add 
upon this laſt Article what Plato ſays, viz. That it is a great Piece of Cowardice to treat the Body of him with whom we are 
at War, as an Enemy; in ſo doing we act like Dogs, who bite the Stones caſt at them when they can't come at him that throws 
them, Kai Mui, 35 opinpts AI geg 35, moAtprie vopitiy To came Ts ,t, Dl e rd 3x05, MAurirT®- 5 © ixo- 
Md. n ei AN Popor dhe vd. TETo Fog F uu, a To Abels, vis av BANS GT E,hmet, 75 g NI gx cid De Rep. Lib. v. 


Tom. ii, Mr. Thomaſius nevertheleſs maintains, that there is no Evil in refuſing Burial to Enemies, and he affirms it a Thing 


altogether indifferent; but I leave it to others to examine whether what he ſays about it in his Inſtitut. Juriſpr. Divin. Lib. ii. 
Chap. x. 3 the Principles I have laid down. He alſo ſays, That ſuppoſing there be ſome Obligation to grant a Bu- 
rial, the Refuſal of that Duty of Humanity is no juſt Cauſe of War, I own it, but it ought to be conſidered, that this Re- 
! in ſome Caſes ſhews a bloody Diſpoſition, and may be more juſtly made a Cauſe of War, than many other Things 
that are, 

#2. ”Tis the ſame Mr. Rachelius, beforementioned, in his Book De Jure gentium, in which he follows Herman Conringin:'s 
Diſcourſe, De Jure, as I underſtand from Mr. Hertius. ; 

$. xxiv. * We muſt add, towards Go p. See what is ſaid above, F. 15. Note 5. and in the next Chapter, S. 3. Note 2. 
This Diviſiom is very natural and antient. We find it in Tuſc. Queſt. Lib. i. Chap. xxvi. Hes philoſophia nos primum ad illorum 
Deorum] cultum, deinde ad jus hominum, quod ſitum eſt in generis humani ſocietate, tum ad modeſtiam, magnitudinemque animi 
erudivit, i. e. Philoſophy teaches us fixſt of all the Worſhip of a God, then the Duties of Men one to another, which are 
« founded upon the Society of Mankind, and then on a — and Greatneſs of Mind.“ Every one knows that the 
Goſpel obliges us to reſpect G o p, our Neighbour, and ourſelves, as the three principal Objects, and greateſt Originals of 
our Duty. This Diviſion is clearly deduced from St. Paul's Words, Tit. ii. 12. The Grace of Go p, which bringeth Salva- 
tion teacheth us to deny Ungodlineſs and world! Laſts, and to live ſoberly, righteouſly, and godly in this preſent World. 
We may alſo here take Notice of that Paſſage of the Philo ophick Emperor, Theis 9404, 1 , Abs To airiov ever, v 7g 
r Hear air, d 15 Tvpouir| Thos THT, 1 5 gg Tx e,. i, e. © We have three Obligations, the one to the Caule 
* which is ſurrounding us, i. e. our Body; the other ties us to the ſupreme Cauſe from whom all Things come, which hap- 
te pen in this World, . e. G o p, who is the univerſal Reaſon; the third and laſt obliges us to all Men, 1. e. as joined in So- 


« ciety.” M. Antonin. Lib. viii. 5. 27. 
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CHAT. II. Of the Law of Nature in general. 


thout the Owner's Conſent 2.“ That is, 
3 Things which as to the Exerciſe of 
70 Act are arbitrary, or where it is left to the free 
Pleaſure of Men, whether they will perform ſuch 
an Act, or no: But the Act being once perform'd, 
chere follows upon it, by Virtue of ſome Precept 
of the Law of Nature, a moral Neceſſity or Obli- 
tion; or elſe the Manner and Circumſtances of 
"he Act are by the ſame Law adjuſted and deter- 
min'd. Thus, for Example, altho' the Law of 
Nature doth not command me to buy of another, 
et ſuppoſing me to buy at my own Pleaſure, it 
commands me not to ſeek my own Gain to the 
Damage of the other Party, nor to cheat him in 
che Bargain. And many ſuch Precepts of the 
Law of Nature there are, which cannot take 


Place, Or indeed be underſtood, unleſs upon Sup- 


oſition of diſtinct Proprieties of Things, and of 
the Eſtabliſhment of civil Authority. Vet it can- 
or hence be prov' d, that even all poſitive Laws 
ne Part of the Law of Nature, becauſe Nature 
obliges us to obey the Commands of the ſupreme 
Magiſtrate, tho' our own Conſent gave him his 
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Sovereignty over us. Thus much indeed is cer- 
tain, that the Violaters of civil Laws do, by break- 
ing their intervening Covenant, mediately ſin a- 
gainſt the Law of Nature. And yet there till re- 
mains a prodigious Difference between theſe na- 
tural Laws which we call hypothetical, and the po- 
fitive Laws of civil Governments ; inaſmuch as 
the Reaſon of the former is drawn from the Con- 
dition of Mankind conſider'd in general; but the 
Reaſon of the latter is taken from the particular 
Intereſt of any Nation or State, or from the bare 
Pleaſure of the Legiſlator. Therefore our civil 
poſitive Laws are not ſo many Precepts of the na- 
tural hypothetical Law, but S only borrow their 
Force of obliging in human Regard, from the 
Virtue of ſome ſuch hypothetical Precept of Na- 
ture. Now of thoſe human Inſtitutions which 
ſerve for Foundations of theſe hypothetical Pre- 
cepts, the three chief are Speech, the Dominion 
and the Price of Things, and 5 human Sovereignty, 
or Command. And by this Diviſion we ſhall here- 
after guide our Proceedings, when we arrive at 
that Part of our Deſign. 


a Vid, Leg. i. $. 3. D. De furtis. Leg. xlii. D. De verb. Signif. 


2 See above, §. 22. Note 1. 


The laſt Editions ſay, in foro humano, and the Engliſh Tranſlator follows them, rendring it, in human Regard, 
whereas the firſt Editions expreſſed it, in foro Divino, as the Reaſoning of the Author plainly requires; and Mr. Her- 
tlas, in his Edition in 1706, hath ſuffered this Miſtake to paſs. 

4 See Note on S. 8. Lib. iii. Chap. ix. 

5 All that our Author ſays in this Chapter reſpects only the Obligations of the natural Law, which obliges us to act or 
not act indiſpenſibly, and which hath for its Object ſuch Actions as contain in them an Agreeableneſs or Diſagreeableneſs 
0 the human Nature; but, as I have already ſaid above, Lib. i. Ch. vi. $. 16. N. 1. we muſt acknowledge a natural Law 
of ſimple Permiſſion, by Virtue of which we may do, or not do, according as we judge fit, every Thing which has not a 
neceſſary Agreeableneſs or Diſagreeableneſs with the Nature of Man, unleſs it be expreſly ordered or forbidden by ſome 

ſitive Law, either divine or human, Tis upon this natural Law of ſimple Permiſſion, that all Rights, as well natural as 
acceſſory and acquired, are founded, as Liberty, the Right of ſuffering no Evil from others, Empire or Authority over 
Perſons, and other ſuch like Things, which ordinarily receive divers Changes, according to the Will of Man. For Ac- 
tions permitted by the Law of Nature may become obligatory, and afterwards return to their natural Indifference, Mr. 
Selden (as is before obſerved) acknowledgeth this Right of ſimple Permiſſion. See his Treatiſe De Jure Nat, & Gent. ſe- 
cundum Hebreos, Lib. i. Chap. viii. And if we examine what our Author ſays hereupon in the Beginning of 5. 22, we 
mall find, that he can't forbear owning a Right of ſimple Permiſſion, See Lib. i, Chap. vi. $. 15. Note 2, 
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0f the Duties and Performances of Man towards himſelf; as well 
in Regard to the [mprovement of his Mind, as to the Care of his 
Body and of his Life. 


The CONTENTS. 


1. Every Man is to take Care of himſelf. xI. And about Pleaſures. 

n. In what that Care conſiſts. | x11. Our Paſſions are to be governed by Reaſon, 

m. The Mind is to be inſtructed in Religion. XIII. Of our Study for Learning. 

w. And all corrupt Opinions to be rooted out of it.|| xiv. Of the Care of the Body. 

v. The Knowledge of a Man's ſelf is neceſſary. xv. Of the Uſe of Life. | 

vi. 4 Man ſhould know his Soul and its Offices. || xvi. What Obligations we are under to preſerve Life. 
vil. And how great its Abilities are. xvi. How far our Life is to be imployed in the Ser- 
vin. Nothing above its Abilities maybe attempted.|| vice of others. 

Ix. How much we are to labour after Fame. xvii. HYhether it is to be endangered for them. 

x. And how much after Riches : | xIx. I hether Self-Murder is lawful. 


8 


for his own Preſervatio n, and is naturally glad to 


Ltho' this be a Quality common to * Man, 
be in as good a Condition as poſſible; yet that 


with other Animals, that he is concern'd 


Mr. Bars. NOTES on Chap. iv. | 

F.1, * This Objection ought firſt to have been anſwered, before our Author had entred upon this Subject, viz. How 
2 Man can be under any Obligation to himſelf? Our Author meddles not with it till he comes to $. 16. where ſee 
Note 2. This Neglect proceeded from hence, that the fifteen firſt Paragraphs were not in the firſt Edition, but being 
added in the ſecond, the Objection became ſo far poſtponed,80Þ” © | | bi 
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164 _ The Duties of Man with regard to himſelf. Bo 0 K II. 


his * Care of himſelf ought to be of a much more 
refin'd, and of a much nobler Strain, than what 
we can ſuppoſe in brute Creatures, there is good 
Reaſon to conclude : Not only becauſe he hath 
receiv'd more Endowments than they, and ſuch as 
are more capable of fruitful Culture and of uſeful 
Improvement; but farther, becauſe he cannot per- 
form the Duties to which he ſtands oblig' d, unleſs 
he brighten and quicken his Faculties by good 
Exerciſe, and make them more vigorous and more 
ready, in the Production of worthy Actions. Be- 
ſides, the Labour which a Man ſpends on his own 
Improvement, is not terminated in himſelf; but 
ſpreads abroad its Fruit to the Benefit of all Man- 
kind; and the better any Perſon approves himſelf 
in the Management of his own Gifts and Abilities, 
he is juſtly eſteem'd the more excellent Citizen of 
the World, and the more generous Benefactor to 
his Fellows. Wherefore Man, in his Endeavours 
to fulfil the Laws of Society, to which he is by his 
Creator directed and deſigned, hath good Reaſon 
to imploy his firſt Pains and Study on himſelf 
ſince he will beable todiſcharge his Duty towards 
others with ſo much more Eaſe and Succeſs, the 
more diligent he hath been in advancing his own 
Perfection. Whereas he who is unuſeful to him- 
ſelf, and idle in his proper Concerns, can give o- 
ther Men bur little Reaſon to expect Advantage 
from his Pains, 5 
There is ſcarce more Neceſſity for our engaging 
in this Care, than there is Solicitude and Difficul- 
ty in the Proſecution of it. For, in the firſt Place, 
Lien are born in an entire Ignorance of Things, 
and their Minds whilſt yet tender, may be eaſily 
ſo far defiled and tainted with vile Opinions, that 
it will afterwards be no eaſy Labour to waſh off 
the Stains: Beſides, we bring hereditary and in- 
| bred Corruptions with us into the World, which 


will ever be as vain and ineffectual as wh 


draw us all, more or leſs, out of the ſtraight Þ 

of Reaſon; and unleſs we bridle and reſtrain th ” 
pour out a Flood of foul and unworthy Actionè 
thro* the Courſe of our whole Lives. Ang 2 
may, perhaps, quicken our Induſtry, to congg N 
that we have but one Time allow'd us to act 5 
Part in, and cannot hope for a ſecond es 
on the Stage, to amend the Faults of our firſtp i 
formance. For that old Complaint in Euriiter 
firſt made 3: 7 


Me miſerable! that Men ſhould be deny'q 


The Gift of ſpringing to a ſecond Youth, 


A double Age! The Structures which we raiſt 
If found detective, later Cares reform, 

New modell'd: But our own unhappy Frame 
Stands without Change, and falls without Repair! 


O! might we turn our Steps, and tread apain 
The Path of Life, what Slips we once had made 
We would correct, and every cheating Maze 
Avoid, where Folly loſt our Way betore. 


Now ſince Man conſiſts of two Parts, a 4 $1, 
and a Body, whereof the former is the great Prin. 
Ciple and Spring of human Actions, the latter ſup- 
plying the Place of a ſubordinate I nſtrument, the 


Care and Improvement of the firſt and nobles 


Part, may juſtly challenge the Precedence in our 
Endeayours s. 

IT. The Culture of the Mind, which all Men 
are oblig'd to undertake, and which is abſolutely 
neceſſary for the Performance of human Duty, 
conſiſts chiefly in theſe Particulars ; that we ob. 
tain true Opinions concerning all ſuch Things as 
our Duty bears any Reference to, that we et 3 
right Judgment and Price on thoſe Objects which 


2 Our Author here oy the Care of poevieg a Man's ſelf, before that of perfecting himſelf, which is indeed the 


more natural Order; for beſides that t 


e Idea of Preſervation is a Thing more ſingle than that of Perfection, our Bein 


certainly pre- exiſts our Well-being; and in vain a Man thinks of png himſelf, it he has not before taken all the 


Care he can of preſerying himſelf, But if the Author expreſſes 


imſelf well in this firſt Period, 'tis by meer Chance, 


for he forgets himſelf the next Moment, and takes a clear —— Method in this Chapter; for all he ſays in this, and 
the thirteen following 33 concerns only, the Care of perfecting a Man's felt; and he begins not till the fif. 


teenth to ſpeak of his Life an 


the Preſervation of it. Further, we muſt obſerve, that according to the Principles 1 


have above laid down to reQify our Author's Notions (Chap. iti. $. 15. Nore 5.) the Duties of Man to himſelf direct y and 


7 


immediately flow from Self- love, which obliges him both to preſerve himſelf, and put himſelt into as good a Condition as 
poſſible to attain all the Happineſs that he is capable of, Montagne's Words may be pertinent here. The princi- 


al Office T he) which we have here, is for every one to govern himſelf, Tis the chief End of our Being 


ec here, Het 


at forgets to live well and piouſly, and thinks to diſcharge his Duty by ordering and managing others, 


*« is a Fool, He that is careleſs of his own Health and chearful Converſation, to ſerve others, takes, in my Opi- 
ie nion, an ill and unnatural Courſe.” Eſſays, Lb. iii. Chap. x. p. 748. But we muſt always ſuppoſe, that Self. love 
muſt be managed according to every one's Condition, and without any Prejudice to Religion or Society, See the 
general Rules which I have laid down in the Note aboye quoted. 

* Euripid. Supplic. 1080, & ſeqq. Oi por, Ti On Broroirw 8x sg rods 
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See Gataker upon Marcus Antoninus, Lib. ii. 5. 5. p. 60. Edit. Londin, 16 52. | 
4 So Saluſt ſpeaks, Sed omnis noſtra vis in animo & corpore ſita eſt. Animi imperio, corpooris ſervitio magis utimur; al- 
terum nobis cum Diis, alterum cum belluis commune eſt, De Bel. Catilin. Chap. i. ü 
5 Thus Plato judiciouſſy reflects to the ſame Senſe, Kai rr e ri Jux dri ier, % ug Tivo g 
— £69 GET 1 7 Ke Nentor T dx ,. iripo; rape ien, i. e. We muſt all confeſs, that the Soul is to be chiefly taken Care 
; | 


of, and above a 


ngs to be looked after. The Care of our Bodies and Eſtates we may commit to others. In Alcib, i. 


p. 448. See alſo his Book De Legib. Lib. v. in the Beginning; and Cicero De fin. Lib. v. Chap. xii, xiii, 


§. II. * This Paragraph and the following afford an Example of the Corrections and Additions which 1 have made 


of the Lemma's in the Margin, to fit them to the Subject treated on. The Author ſhews in what this Care conſiſts, 


as if he were ſpeaking in general of the Care a Man ought to take of himſelf, whereas this Paragrph treats only of 
the Care of the Soul in Oppoſition to that of the Body, In the following Paragraph he diſtinguiſhes, and explains 


more diſtinly the different Duties, which make the Parts of the general Pury. 
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Ca? IV. The Duties of Man with regard to bimſelf. 166 
only excite our Appetites, and that wetem- Choice. That this eternal Being exerciſes a So- 

C0 r regulate our Paſſions by the Direction of venue not only over the whole World, or ovet 
bu J Reaſon 2. Mankind in general, but over every individual hu- 
I Amongſt the Opinions then which it high- man Perſon: Whoſe Knowledge nothing can 
i all Men to ſettle and to embrace, the eſcape: Who, by Virtue of his imperial Right, 
hoſe which relate to Almighty Go p, hath enjoin'd Men ſuch certain Duties by natural 
the great Creator and Governor of the Uni- Lau, the Obſervance of which will meet with his 
he That there is really exiſting a ſupreme Approbation, the Breach or the Negle&, with 


y concerns 


— from whom all other Things derive their his Diſpleaſure: And that he will for this Purpoſe 
Origen and the Principle of their Motion; not require an exact Account from every Man, of his 


as from a dull and ſenſeleſs Power (as the Weight, Proceedings, without Corruption and withour 

for Example, in aClock) but as from a Cauſe en- Partiality ”. 

aud with Underſtanding and with Freedom of Now as the main Parts 2 of human Duty turn 
: on 


2 c-neca hath a fine Paſſage to this Purpoſe, which begins thus, Epiſt. Ixvi. Edit. Gronov. Animus intuens vera, peritus fugi- 
ndorum ac petendorum, non ex opinione, ſed ex natura pretia rebus imponens — m— pulcherrimus , ordinatiſſimus, cum decore; 
e viribus ſanus & ſiccus, imperturbatus, c. i. e. The Mind looks into the Truth, is skilful in knowing what is to be a- 
2 and deſired; ſets a Price on Things, not according to the common Opinion, but according to its Nature 
« is moſt beautiful, orderly, graceful, and tho” of great Force, yet is ſound, uncorrupted, and undiſturb'd, exc, 

9. 111, * Primus eſt Deorum cultus (ſays Sexeca) Deos credere, deinde reddere illis maſeſtatem ſuam, reddere bonitatem, fine qua 
nulla majeſtas eſt. Scire illos eſſe, qui preſident mundo, qui univerſa vi jua temperant, qui humani generis tutelam gerunt, interdum 
curioſi ſingulorum. Hi nec dant malum, nec habent; caterum caſtigant quoſdam, & coercent, & irrogant pænas, & aliquando ſpe- 
rie boni puniunt. Vis Deos propitiare ? bonus eſto, Satis illos coluit, quiſquis imitatus eſt. Epiſt. xcv. i. e. * The Worſhip of 
« God conſiſts, firſt of all in believing that they are, and then in acknowledging their Sovereigaty and Goodneſs, without 
« which there can be no real Greatneſs. We muſt alſo be throughly perſuaded, that they govern the World, and by their 
« Power order and diſpoſe all Things, who take Care of Mankind in general, and ſometimes concern themſelves in pri- 


« yate Aﬀairs. They neither are evil, nor do any, S they correct ſome Perſons to reſtrain their Malice, yea, and ſome- 


« times puniſh them whom they ſeem to favour, ould you have them propitious and kind to you? Be good. They 
« honour them moſt, who imitate them.“ See Cicero De Legibus, Lib. ii. Chap. vii. and Epictet. Enchirid, Chap. xxxvlii. 

2 Our Author, in his Abridgment of the Duties of a Man and Citizen, Lib. i. Chap. iv. hath given us a Syſtem of natural 
Relizion ; i. e. the Duties of Man to Go p; which, becauſe I have ſaid, Chap. iii. F. 15. Note 5. ought not to be exclu- 
ded our Knowledge of the Law of Nature, I ſhall here give an Extract of what he there ſays, which is, Theſe Duties, ſo 
far as they can be diſcovered by the Light of Reaſon only, may be referred in general, to ſuch as concern, 1. The Know- 
ledge, and, 2. The Worſhip of Gov. So that the Syſtem of natural Religion comprizes Propoſitions, 1. Speculative, 
ms, 2. Practical. The ſpeculative Propoſitions are, I. That we muſt believe, 1. That there is a Go D. See 5. 20. of the 
foregoing Chapter. 2. That this Go p created the World. See his Abrid ment of the Duties of a Man and Citizen, Lib. i. 
Chat. 4. $.3- 3. That he governs all Things by his wiſe Providence, which takes particular Care of all Mankind. And 
indeed it is the ſame in reſpect to Morality, to deny the Exiſtence of Gop, as his Providence, as the Pagans themſelves 
did acknowledge. See the Paſſages quoted Chap. vi. Lib. i. S. 11. Note 3. 4. That nothing can be attributed to Go p that 
implies the leaſt Imperfection. For, ſince he is the firſt Cauſe of all 1 he can't be ſuppoſed, without a manifeſt 
Abſurdity, to have any Imperfection, nor want any of thoſe Perfections, of which we, who are his Creatures, can form 
to ourſelyes any Notion. See the Abridgment above mentioned, F. 5. and what is {aid in the next Paragraph of this Chap- 
ter. The practical Propoſitions of natural Religion contain all the Parts of, II. Divine Worſhip ; which is either outward 
or inward. The inward conſiſts in the Honour that is given to God. Now Honour being nothing elſe but the Opinion 
which we have of the Power or Goodneſs of any Thing, we honour GOD, when with regard to his infinite Power and 
Goodneſs, we conceive of him all the Sentiments of Reſpect and Reverence we ace capable of. From whence it follows, 
that we muſt love him, as the Fountain and Author of all good Things, hope in him, as the Being upon whom all our Hap- 
pineſs de ends, both now and for ever; ſubmit entirely to his Will, having a Perſuaſion that he will do all Things for 
our 8 and that he knows better than ourſelves what is convenient for us; to fear him, as a Being of infinite Power, b 
which he is able to inflict the moſt terrible Evils upon thoſe that offend him; laſtly, to obey him in all Things with the hs 
protound Submiſſion, as our Creator, and Lord, Almighty, and of all Goodneſs, Outward Worſhip coplſiſts principally 
in the following Duties. 1. We muſt give Go p Thanks for all the good Things we receive from him. 2. We . as 
far as in us lies, regulate our Actions according to his Will, i. e. actually obey him, fo far as Ignorance and human Frailty 
will permit. 3. We muſt admire and celebrate his Greatneſs. 4. We muſt addreſs ourſelves to him by Prayer, to obtain 


all the Bleſſings we ſtand in need of, and to deliver us from all the Evils which threaten us. Indeed, Prayer is a Sign of our 


Hope and Confidence, and Hope implies a ſpecial, though tacit Dependence upon the Goodneſs and Power of him in whom 
we truſt, 5. When we are obliged to take an Oath, we ought to ſwear by the Name of Go p, and afterwards obſerve re- 
ligiouſly what we have engaged ourſelves to, by taking Go p to Witneſs, as his infinite Knowledge and Power does re- 
uire. 6. We ſhould never ſpeak of Go b, but with the greateſt Care and Circumſpection, for it is a Sign of Fear, and 
kj is a tacit Regard to the Power of him whom we fear. From hence it follows, that we mult not uſe the Name of Go 
lightly and without Neceſſity in our common Diſcourſe, for this ſhews want of Circumſpection; that we ſhould never take 
an Oath, but upon Neceſſity; that we ſhould never curiouſly and nicely ſearch into the Nature of G o p, and the Acts of his 
Providence; for that were to confine the divine Nature within the narrow Bounds of our own feeble Reaſon. 7. What- 
ever we do in relation to Go p, ought to be moſt excellent in its Kind, and proper to ſhew our moſt profound Reſpect 
to him. 8. That we muſt honour him, and ſerve him, not only in private, but publick, and in the Sight of Men. For 
what a Man does only in private, looks as if he were aſhamed to do it. Whereas publick Worſhip is a Teſtimony, not onl 
of our Zeal, but is alſo an Example to others, and often induces them to join in the ſame Actions. 9., And laſtly, We done 
apply ourſelves as cloſe as poſſible to the Practice of ſuch Duties as the natural Law preſcribes, both in reſpe@ to ourſelves 
and others; which ſome call an indirect Worſhip, Indeed, as the Contempt of Go D's Commands is the greateſt Aﬀront 
we can offer to him, ſo, on the contrary, there is no Sacrifice ſo agreeable to him as Obedience to his Laws. Now the 
Law of Nature is a divine Law, as we have before proved. This is what our Author has delivered in ſhort. I might alledge 
ſeveral Paſſages of Heathen Authors to this Purpoſe, but this Note is already too long: Nevertheleſs we will add what 
Mr. Thomaſius (Inſtit. Juriſp. Divin. Lib. ii, Chap. i. F. 11, Cc.) has ſaid, viz. That the Law of Nature indiſpenſibly re- 
quires a direct outward Worſhip, ſo far as is neceſſary to ſhew that we do not contemn the Deity, and not ſo far as it conſiſts 
in giving a poſitive Honour to the Deity, by ſome exterior Acts, the Omiſſion of which is no Sign of Contempt to him, 
This able Lawyer grounds this Aſſertion upon this, That G o Þ has no need of our Service, and that as he is the Searcher 
of Hearts, the inward Worſhip, without which all outward Acts of Piety are of no Worth, is ſufficient to diſcharge us of 
the Obligation we owe to the ſupreme Being, on whom we depend. As to what concerns other Men, Mr. Lhomaſius ſays, 
That the Omiſſion of the outward Worſhip does not hurt either human Society in general, nor civil Society in particular, 
provided there be an inward Worſhip aid: But it does not from thence follow, in my Opinion, that there is no Neceſſity 
of worſhipping Go D outwardly, and that this Neceſſity is not ſufficiently known by # Light of Reaſon; tor how can we 
conceive that there is a true Piety contain'd in the Heart, unleſs it ſhew itſelf by ſome outward Acts of Religion? Men are 
made in ſuch a Manner, that they do not think that they ſhew n ſufficient Reſpect one to another, if they do not eu 
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ſee how ſuch a purely ſpiritual Religion can be of any great Uſe ; unleſs we will ſuppoſe that all Men are eq 


ſome Notion of a God, though imperfect an 
pat out (in 1704) a Continuation of diyerſe Meditations upon Comets, where he ſpeaks ſomethin 


Choiſie, Tom. v. p. 302, 303. in Anſwer to this ueſtion, Whether Atheiſm is to be preferr'd to P 
he ſays, © We muſt, in my Opinion, diſtinguiſh firſt of the Societies, conſider their Opinions abſtr 
one Side deſcribe Atheiſm, and on the other Idolatry. *Tis poſſible we may find one fort of Idola 
% and another worſe; and ſo I can neither ſay Yea nor Nay to Mr. Bayle's general Queſtion, In th 
come to conſider, not only the Opinions in general, but the Societies int emſelves, 
«© Atheiſm, we muſt make alſo ſome curious Diſtinctions. and divide the Queſtion int 


156 The Duties of Man with regard to himſelf. Book If 


on this Belief, ſo is it the only Foundation of that as to embrace them with peculiar Favour, and 


ſweet Tranquillity and Acquieſcence of Mind, to give them a Title to eternal Life, which gon 


which Men inwardly enjoy, and 3 the very Fence Effects do follow only that Inſtitution ang Wa 
and Bulwark of all that Probity which we are to of Service which he hath reveal'd in a fin 

exerciſe towards our Neighbours; without which Manner to the World : Vet a ſerious Perſua- 
no Man can ſeriouſly and heartily do a good Ac- ſion concerning the divine Exiſtence and Provi. 
tion himſelf, or give ſufficient Caution and Secu- dence, under whatever particular Apprehenſions 
rity of his honeſt Intentions to others *. And al- or particular Worſhip, hath however thus much 
though itappears from the Ordinances of the Chri- of Force and Efhcacy, as to render Men more ob. 
{tian Religion, that GoD is not ſo far pleas'd with ſervant * of their Duty. To prove this A 
every Kind of Worſhip which Men pay him, we need only conſider, that there have been of 


old, 


y of each others 
poſes it, I can't 


gy g ually capable of 
knowing their Duty to Go p, and as careful to practiſe it, ſo that none need to be inſtructed or exhorted by others, 


Proofs of it by Word of Mouth, or ſome ſignificant Action, ſeeing they can no ways be aſſured of the Sincerit 
Intention. But if the inward Worſhip of Go p is neceſlary for the Weltare of Society, as Mr. Thomaſius ſup 


M 
Talk is not ſufficient for the ignorant and common People, which are the greateſt Part of Mankind; there muſt be "ag 
thing that will affect their Senſes, and rouze their Attention, without which __ forget the Being of a Go bp. 80 that 
though I might enlarge upon the Obligation to outward Worſhip, of which we 


all ſpeak more afterward, Chap. vi. 5. 
we mult grant, tis abſolutely neceſſary. And though Mr. Thomaſius declares that he was always of that Opinion, yet I 5 


him owning, in his Fundament. Jur. Nat. & p. 150. that outward Worſhip is neceſſary tor the Regulation of Honeſty and 
ood Order, which, as he explains theſe Terms in the general Reformation of his N lay an Obligation, it not ſg 
Pinding, yet at leaſt as true and indiſpenſible, in my Judgment, as that he calls juſt. 


* Grotius in Lib. Sapientia, Chap. xiii. V. 1. How high ſoever ſome People talk about Honeſty's being deſirable meerly on it; own 
Account; yet ſo great is the Force of theſe outward viſible T. hings upon our Mind, that without a full Perſuaſion of the divine Proj. 
dence and Retribution, and without ſome Syſtem of Law to guide Men in the rrue Way of Atting, it is impoſſible but that they ſhouls 
wander into moſt grievous and fatal Dangers. For, as human Reaſon is looſe and giddy, when the Paſſions have overcome the 
Judgment, and the Manners are ſuited to the Paſſions, it eaſily finds out a Colour and Diſguiſe for Sin, and ſo long obſtinately reſu- 
ſeth to hear, till it grows quite deaf. Therefore the Wiſe Man pronounceth thoſe to be mijerably vam, who are ſo far from having 4 
careful Regard to the Knowledge of Go D and of his Providence, as to let thoſe great Points depend on every Man's Fancy and 


Choice: Than which nothing can be contriv'd more deſtructive, Ido not ſay to good Manners, but to Government and Society. 


Boethius de Conſolat, Philoſoph, in fin. Magna vobis eft, ſi diſſimulare non vultis, neceſſitas indifta probitatis, cum ante 
oculos agitis judicis cuncta cernentis, i. e. Your living under the Eyes of an All- ſeeing Judge, lays a kind of a Neceſlity 
upon you to be good and virtuous,” . : . * 1 | 

* Lurtian De Imaginib, Qs brei T6 gie pn Cv Tegigyw Ticsoy, fro x; TH mh; ereoTYs Apso & ws, i. e. % Thoſe who 
< are moſt ſtri& and conſcientious in their Duty to G o p, are the moſt honeſt and regular in their Dealings with Men.” 
It is certain that religious Motiyes are of great Force to wean Men from Vice, and engage them to Virtue, however confu- 


ſed and imperfect Mens Notions of the Deity are. This may appear ſomething difficult to conceive in ref pet of the Hea. 


thens, but we have ſome Proofs of Fact. I don't ſpeak of Philo ophers, who had more clear Notions of Keligion than the 
Vulgar, although they dared not deliver them openly. Mr. Selden (in his Treatiſe De Jure Nat. es Gent. ſecundum Hebreos, 
Tb. i. Chap. viii.) has collected ſeveral Authorities to make it evident, that moſt of them looked upon the Laws of Na. 
ture as derived from Go p, who will puniſh the Tranſgreſſion of them, and reward their Practice. And 'twould be no hard 
Thing to add to them many other Paſſages. Nay, the very People, notwithſtanding the prodigious Superſtition into 


which they were plunged, yet preſerved ſome Tincture of this important Principle, either by reaſon of that natural Rela- 


tion there is between the Ideas of Go p and Sanity, which hindered ſuch Men as had not wholl given themſelves up to 
Vice, from attending to the Conſequences of the received Opinions, or becauſe there remained ſome Footſteps of the an- 
tient Tradition of the only true Go p, the Creator of the World, and the Author and Protector of human Society, This 
ſeems plainly to ariſe from the common Opinion amongſt moſt of the Heathens concerning the Rewards and Puniſhments 
of another Life. (See what our Author has ſaid, Chap. iii. S. 20.) We may alſo find ſome expreſs Words relating to this 
Matter in the Poets, who, as every one knows, accommodated themſelves to the common Opinions,  Selden has alledged 
many in the Place above quoted; we ſhall produce ſome others, viz. in the Oedipus of Sophocles, Att. iii. the Chorus ſaith, 
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| Let th' Gods be fo ee, to me 
As I preſerve my ſelt in Sanctity 

In Words, and Deeds, by th' Laws unto us given 
Not by poor Mortals, but the Go p of Heaven. 
Which Laws no Mortal can aboliſh quite 

For God's in them, and by his Pow'r and Might 
Will triumph over all that is not right, ? 
For he can ne'er grow old 


See alſo the Antigone of the ſame Poet, V. 455. Euripides in his Jon. V. 440, Kc. and a Paſſage in Heſiod, which our Au- 


thor hath quoted in the foregoing Chapter, F. 2. Note 3. to which we may add V. 321, Sc. in the Work of this laſt Poet. 
I will conclude with Cicero, who was not leſs ſuperſtitious (De Legib. Lib. ii. Chap. vii. 
neget, cum intelligat, quam multa firmentur Jurejurando, quante ſalutis ſint fæderum religiones ? quam multos divini ſupplicii metus 
à ſcelere revocarit ? quamque ſancta ſit r e civium inter ipſos, diis immortalibus inter poſitie now e ne, tus 7 4; 

* Who can deny the Uſefulneſs of t 

*© Things are confirmed by Oaths > How much the Security of Leagues and Alliances d 
„ny the Fears of divine Vengeance keeps from Wickedneſs } And bow careful Citizen 
re to each other, becauſe they believe the immortal Gods are not only the Witneſſes, but will be 
« Actions?” See what I have ſaid, Lib. i. Chap. vi. $. 12. Note 7. and Lib. ii. Chap. iii. F. 19. Note 2 


) Utiles autem eſſe opiniones has, quis 


eſtibus ? i. e. 
eſe Opinions [ vix. of the Gods and Providence] when he conſiders, how — 
epend on Religion? How ma- 
s are to diſcharge their Duties 
Judges of their 


and another, of ſuch as have 
incoherent; but ſince that Note was compoſed and printed, Mr. Bayle hath 
that may ſerve to 
ject, in his Biblioth. 
agan Idolatry? To which 
actly, and then on the 
try better than Atheiſm, 
e ſecond Place, when we 
which profeſs the Pagan Idolatry or 
o ſeyeral Propoſitions, according - 
ce t K 


I ſpake in this laſt Note ſomething opeRing a Compariſon between a Society of Atheiſts, 


rengthen and explain my Aſſertion; but I ſhall firſt begin with what Mr. Le Clerc has ſaid upon this Sub 
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ill are. Men proſeſſing Religions which who from the Experience of long Travels, pre- 

old — 5 to be deltructive to 9 as tend to affirm, that Chriſtianity bath not been able 
bo we Mahometans, or Pagans; who nevertheleſs to alter the common Diſpoſitions of ſome Nations 
bu bite of their Perſuaſion of Go p's Providence, towards particular Vices; and that 'tis not eaſy to 
have ſhewn no inconſiderable Care and Concern diſcover the Truth of that holy Religion, from 
for Honeſty and Juſtice ſo as not to be outdone the Manners and the Practices of thoſe who pro- 
0 many Chriſtians, ar leaſt as to external Per- feſs it. Though I ſhould imagine the Reaſon of 
©” mances. Nay, there are not wanting Perſons, that Unhappineſs to be chiefly this, _— the 
| | hriſtian 


« the different Caſes which are put, and to which we muſt anſwer negatively or affirmatively, according to their Na- 
1 mee.” Mr. Le Clerc gives us an Example in the ſame Volume, ſpeaking of the Hiſtory of the Yxcas, written by Gar- 
aſſo de la Vega, pag. 380, 381. Theſe are his Words, “ It what Garcilaſſo de ta Vega ſays of the Opinions, Laws, 
1 and Manners of the subjects of the Lucas, be true, there is no Idolatrous Nation in the World, not excepting the 
« moſt polite and learned, where there are ſuch good Laws, or ſo well obſerved. Their Religion, which chiefl 
« conliſts in worſhipping the Sun, whom they believe to be the Father of the Tncas, not with human Sacrifices, as 
« they do in the other Parts of America, but with Beaſts and other Things, is the leaſt corrupted of any among the 
« |dolaters. Beſides the Sun, they hold there is another Deity, which they call Pacha-camac, a Word that ſigni- 
« fies, in their Language, The Soul of the World. They ſpeak of this God as a Being inviſible, whoſe Nature is in- 
10 comprehenſible, and who created the Sun and the Stars. They believe the Immortality of the Soul, and have ſome 
« confuſed Notion of a Reſurrection. Suppoſing that all this that Gar. de la Vega ſays is true, we may ſay, that 
« ſuch an idolatrous Society as this, is incomparably better than a Society of Atheiſts, and, in ſome Reſpects, may 
« be preferred to ſome Societies, that otherwiſe have better Principles.“ Tho' this Queſtion in itſelt be not very 
important, becauſe a Society of meer Atheiſts is a Thing no where to be found, at leaſt, not in any Country; yet 1 
doubt not, but many Perſons wiſhed that Mr. Ze Clerc had deſcended to more Particulars. 3355 

1 ſuppoſed in my Note, to which this is only a Supplement, that I did not intend to ſpeak of the Opinions of the Atheiſts 
or Idolaters, conſidered in themſelves and abſtractly, but only of the Effects they are able to produce in reſpect to Societies. 
] ſuppoſed alſo, that in the Parallel between a Society of Idolaters and Atheiſts, we 9 conceive an Idolatry which did 
not deſtroy the principal Fundamentals of Religion, ze. the Eſſence and Providence 0 f ſome Deity. For it is certain, that 
faith in the Exiſtence of a Go p, without Faith in his Providence, is at the Bottom indirect Atheiſm, as to Morality. Upon 
which Foot I think, that 1 being otherwiſe equal, a Society of Atheiſts, i. e. a People compoſed of Men learned 
and unlearned, Perſons of all Orders and Conditions, bearing that Character; ſuch a Society, I ſay, will be more cor- 
rupt than another which preſerves the fundamental Principles of Religion, though mixt with Errors, and Things incon- 
ſiſtent with the Truth. And ſince in this Queſtion we have chiefly an Eye to the antient Heathens, let us ſuppoſe, for Ex- 
ample, that the Commonwealth of Greece, or ſome Roman Province, were on a ſudden turned Atheiſts, and no Man had 
any Senſe of Religion; I ſay, that after ſuch a Change, that Commonwealth or Province could not keep up any tolerable 
Order in Civil Society, but there would be among them many more Diſorders than were before. And my Reaſons are theſe, 
Among the Heathen, the Pray 16 were not ignorant of the Agreement there is between Religion and the Laws of Nature, 
The Poets, who er ealt with the People, have delivered many Things on Mr. Te Clerc, in his Bibliotheg. Choiſie, 
Jom. iii. ſhews) that prove the true Notion of Go p was not quite blotted out of their Minds, For Example, the moſt an- 
tient of them, Homer and Heſiod, ſpeak thus of the Gods, That they are Almighty, Immortal, Good, Omniſcient, Wiſe, Hap- 
y, Lovers of Virtue, and Enemies of Vice, &c. Moreover, the Unity of the Godhead itſelf was not altogether unknown 
to the Poets, although Mr. Bayle ſeems to think that all the Heathens were ignorant of that Truth. Nothing can prove this 
better and more fully, than theſe Verſes of Sophocles, in a Tragedy now Joſt; but preſerved to us in Grotius's Excerpta, 
47. 149. | 
* In Truth there is no more Gods but one, 
Who made the Heaven, far extended Earth, 
The blue ſwelling Sea, and fierce Winds. 
Yet many Men being groſly deceived, a 
Have erected, to comfort themſelves in Trouble, 
Images of the Gods, of Gold, and Stone, and Braſs; 
And offer Sacrifices to them in their Aſſemblies, 
And think that they are religious. 
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Several other Paſſages, beſides, what are alledged above, might be produced, to prove that the Practice of Virtue was 
well-pleaſing to the Gods; on the contrary, Vice odious, notwithſtanding the Crimes attributed to them in their Fables, 
Mr, Bayle, in the Continuation of diverfe Meditations, pag. 654.) ſays, © That ſingle Theft, for Example, and Lying, were 
not contrary to the Ordinances which their Gods had expreſly delivered, and ſo they believed that that: Gods did not re- 
« gard them,” Town, that Prieſts ſpake very little = Morality to the People, but this hinders not but that the principal 
Duties of the Law of Nature were known among the People, who looked upon them as Laws to which the Gods required 
their Obſervation, although their Notions of them were very obſcure, and corrupted by ill Cuſtoms. This is what the 
Poets always ſuppoſed, who contributed more to their entertaining the Notions of Virtue and Vice, than the Prieſts, who, 
as wicked as they were, durſt not openly contradict them. We find in Euripides this fine Sentence, which he makes a Wo- 
man to ſpeak, and ſay, That the Gods abhorred all Oppreſſion, Extortion, and every unjuſt Way of enriching ourſelves, The 
ſame Poet alſo ſays, that every Crime is A GREAT IMPIETY, as well as a great Folly, in theſe Words, 
To 0” av xaxugyty aotoie wiyahn, 
KaxoPporu 7* avdgay Teparaic, Oreſt, V. $21, 822. Ed, Cant. 

See Heſiod. Oper. & Dier. V. 180, ec. 219, Oc. and 238, 239. Ed. Cler. and Mr. Baron Spanhemius's Comment on Callima- 
chus, Hymn, in Jovem. V. z. and in Cerer. V. 19. Many more ſuch Paſſages might be collected out of the Poets; but 
there is a remarkable Place in Plato that may not be paſſed over. That Philoſopher, treating of Inceſt, ſays, That it was 
looked upon with ſuch Horror, that Men of no Honeſty, yea, and the common People, would not entertain ſuch wicked 
Deſires, for a Siſter (for Example) though ſhe were never ſo fair. And that Which extinguiſhed thoſe impure Thoughts 
was this, That Inceſt PASSED FOR AN UNLAWFUL AND ABOMINABLE AcT WITRAR THE DEITY. No 
Body, ſays he, contraditts it, every one knows this from his Cradle, and all the World keeps to it in both jocular and ſerious Diſcour- 
fes. The Stage repreſents Ihyeſtes's, Oedipus's and Macareus's, who flew themſelves for the inceſtuous Commerce which 
they had with their Siſters, His Words are, Ti p u Ci GE THOR; Tg TOUTE; Ide b rar EINAT OANAL 
MHAAMQE OZIA, OEOMIEH AE, g arg aigisa. Y 0” arte ag & 757 sci, 79 MHAENA AAA N 2 
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At] p azo py ToM4xG, ore) » Ovica iT wes  OdTodeg iraywsiw, A Maxagias Tiw#5 ed\0ut wigdirra; af, Oe 
Fra; Scheren ; uu eig rr, Y & apuagrias. De Legib, Lib, viii, p. 838. Ed. Steph. So that it was a common Opinion, 
that even in this Life Crimes do not go unpuniſhed always, but whoever violates the Law of Nature, hath great Reaſon to 
fear the Effects of divine Vengeance. Plaatus has a fine Paſſage to this Purpoſe, ſufficient to ſhew how great Impreſſion 
ſuch a Perſuaſion makes upon the Minds of the common People. Arcturus, one of the Conſtellations, is introduced, 
laying, That Jupiter the King of Gods and Men, had ſent him and other Conſtellations, 3. e. inferior Deities which pre- 
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168 The Duties of Man with regard to himſelf. Bo o x II 


Chriſtian Doctrine and Worſhip, being received which they happen to be born, reſid ; 
D Poier and their Mouth — in their 1 ehen n 


Judgment, but from the Cuſtom of the State in comes to paſs, that ſo few are ſeriouſly inclin'g ky 
reform 


by moſt Men, not upon their own C 


ſided over the Stars, he ſent them, I ſay, into all Parts; to be Witneſſes of the Actions, Manners, Piety and Fig 
Men, and to ſee how every Man enriched himſelf. ©* We wrote down diſtinctly (ſays Arcturus) the Names of th 
« made uſe of falſe Witneſſes, to carry their unjuſt Cauſes, or who deny their Debts upon Oath before a Judge 

te ried them to Jupiter, and by this he knows every Day who they are, that by their Crimes pull down his Judgine 
« their Heads, He knows them that are ready to take an Oath to get their Cauſe, and ſuch as get it unjuſtly by th 
«« of the Judges. He reviews their Cauſe, and judges it anew, condemning the Offender to ſo great a Puniſhn 
te the Gain they have made by it is inconſiderable. He hath the Names of good Men written in another Book. 


my 


cc bour and Coſt, for he regards not any of th. . 0 
« and obtain Favour of the Gods, but the Sinner cannot, This I advertiſe you of, O ye Virtuous, who live in "IM 


« and Integrity: Continue in them, that ye may receive the Benefit of your good Conduct.“ The Poet thus expreſſes hi 


Is nos per gentes alium alia diſparat, | Bonos in aliis tabulis exſcriptos habet. 

Hominum qui fatta, mores, pietatem & fidem Atque hoc ſceleſti in animum inducunt ſuum, 
Noſcamus, ut quemque adjuvet opulentia : Jovem ſe placare poſſe donis, hoſtiis : 

Qui falſas lites falſis teſtimonns . Et operam ex ſumptum perduunt : ideo fit, quia 
Petunt, quique in jure abjurant pecuniam: Nihil ei acceptum eſt à perjuris ſupplicii. 
Eorum reſerimus nomina exſcripta ad Jovem. Facilius, fi qui pius eſt, a dis ſupplicans, 
Cotidie ille ſcit, queis heic quærat malum, iam qui ſola us eft, inveniet veniam ſibi. 
Qui heic litem apiſci poſtulant perjurio, Iccirco moneo vos ego hac, qui eſtis boni, 

Mali res falſas qui impetrant apud judicem : Vieique atatem agitis cum pietate & cum fide, 
Iterum ille eam rem judicatam ſudicat, Retinete porro, poſt fablum ut letemini, 

Majore multt& mulctat, quam litem auferunt. | Rudent. Proleg. V. 10, Oc. 


I do not know what Mr. Bayle thopghe, when reciting exactly what the Conſtellation aſſerted upon the Roman Theatre, he 


added thereupon, (Reſp. ad Provincial. Tom. iv. p. 320.) © This was not to teach Men, but only in this, that they ſhoulg not 
* offend the Deity e e in abuſing Oaths, which they have taken to bear Witneſs with the greateſt Formality, which 
< if they do, they need not fear his Anger.” But, on the contrary, it is very evident, that the Poet ſpeaks of Honef 
and good Manners in general, without which all outward Acts of Religion are no ways acceptable to God; and if 1 
mentions other Crimes joined with Perjury, it is only to give an Example of the moſt enormous Wickedneſs, and ſuch Cir. 
cumſtances as aggravate the Heinouſneſs of it. Nor is Mr. Bayle more happy in Criticiſm than he is in Reaſoning, * $9 that 
(adds he) common Lies, evil Speaking, Lewdneſs, Drunkenneſs, and an hundred other Diſorders may promiſe them. 
« ſelves Impunity in Reſpect of the Gods.” Be it ſo, yet it will be always true, that Religion will be of Force to kee 
Heathens from Fraud, Cheating, Double-dealing, c. in which it has much the Advantage of Atheiſm; and we know 
that many Heathens were faithful in their Dealings, for fear of bringing down Vengeance upon them in this World, and, on 
the contrary, to obtain Succeſs of the Gods in their Affairs. As to the Rewards and Puniſhments of another Lite, we 
know that an antient Tradition, which is much inculcated in the Writings of the Poets, made the Opinion common almoſt 
every where. But can we think that thoſe Puniſhments were only deſigned for them who neglected the outward Worſhip of 
Go b, or directly offended his Majeſty ? Read the Deſcription of Hell written by Virgil, and you'll ſee that not only the 


= Titans, Giants, Salmoneus, Tityus, Ixion, and Pirithous, are puniſhed, but Brethren that are Enemies, and they who beat 


their Father; thoſe who deceiye their Clients and Dependants, hoard up their Riches, and will neither impart them to their 
Fathers nor Friends; thoſe who have been ſlain in the Act of Adultery ; who have engaged in unjuſt Wars; ſuch as make no 
Conſcience of breaking their Promiſes made to their Maſters, Another cries out, as Joud as he can, Learn by my Ex- 
« ample, to do Juſtice, and not to flight the Gods.“ Another hath ſold his Country, and betrayed it to a Tyrant. Ano- 
ther for Mon ey has made Laws and abrogated them. Another has committed Inceſt with his own Daughter. If I had, 
« adds Sibyll, an hundred Tongues, and as many Mouths, with a Voice that would never fail, it were impoſſible for me 
* to reckon up all the different Sorts of Crimes which are puniſhed in that Place, or the Names of all the different Sorts 
* of Puniſhments which the Wicked ſuffer,” Theſe are his Words, 


Hic, quibus inviſi fratres, dum vita manebat, Diſcite juſtitiam moniti, & non temnere divos. 
Pulſatuſue parens, e fraus innexa Clienti; Vendidit hic auro patriam, dominumque potentem 
Aut qui divitiis ſoli incubuere repertis, | Impoſuit, fixit leges pretio atque refixit. 

Nec partem poſuere ſuis, qua maxima turba eſt; Hic thalamum invaſit nate vetitoſque hymenæos. 


Quique ob adulterium caſt, quiq; arma ſecuti 5 

Impia, nec veriti dominorum fallere dextras; 

Incluſi p nam exſpectant. 
magna — voce per umbras : 


LI * . o . . o „ . 
Non mihi ſi lingua centum ſint, oraque centum, 
| Ferrea vox, omnes ſcelerum comprendere formas, 
Omnia pœnarum percurrere nomina poſſim. Eneid. Lib. vi. V. 608. 


He, on the contrary, repreſents good Men in a Place by themſelyes, viz. in the Elyſian Fields, enjoying the Happineſs 
of another Life, and being, as it were, under the Conduct of a wiſe Cato: 


Secretoſque pios, his dantem jura Catonem. Aneid viii. V. 670. 


There are, I own, many ridiculous Fables mixed with theſe Deſcriptions of the Gods, and another Life, and the block- 
iſh Multitude did apparently depend more _—_ the Chimera's of the Poets than on the Truths which they had interſperſed in 
their Works. But is it credible, that among the People themſelves, which comprehends the illiterate Part of Mankind in ge- 
neral, there ſhould be many who have acknowledged, at leaſt, in part, the Abuſe, and gave great Attention to the true 
Principles of natural Religion, tho* mixed with many Falſities? Theſe Notions eaſily enter into the Mind of any Man 
that will make uſe of the Light of Nature; and Men without Study are ſometimes better diſpoſed to receive the 
Truth, and leſs prejudiced, than ſuch as profeſs themſelyes learned (See ade: 0 Tom. ii. p 103, &c.) The Poets 
might here alſo ſhew the People the Way, and give them Occaſion to think that they did not themſelves believe the Ab- 
ſurdities which they attributed to the Gods, as Hercules's Words in Euripides may prove: | 


E 5 Tv5 Or85 drt Amp, & pn Tip, I don't believe the Gods love unlawful Beds, 

Eripyty voulge, e ves 1 ika xipeũ Or that they put one another in Fetters and Chains: 
odr! Ila ruror', r: lige, Nor can I perſuade my ſelf to believe 

oi Ze ans dronorly murine, I That one of them is Maſter of the other. 

Atiras W 6 Ococ, ref 55 irres F165, God, who is really ſuch, can ſtand in need 

Oddbòs : hoid ar owt dus A. | | Of nothing, Theſe are the falſe Accounts of the Poets, 


See alſo Mr, Baron Spanhemius upon Callimachus's Hymn. in Jovem, V. 60. & in Iphigenia Taurica the Chorus thus ſpeaks, 


V. 385, &c. Ed. Cambr. 
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ce wicked Men flatter themſelves, that hy can appeaſe Jupiter with Offerings and Sacrifices, but they loſe both * 
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eir Mind by its Direction. For 1 doubt national Vices, might be repreſt, would Men 


in reform th chat at leaſt the external Acts even of but apply themſelves in earneſt to the —— A 
It not» | 


to 5 — E Pp 8 'Tis coy in = _ that 2 2 the Gods, 
| eee ee Sus irahmdie, And that they ſhould eat the Fleſh of Children. 2 
Im Ti Te * err ** I rather think, that the Inhabitants of that Country J 
Arie 4055 zur; drag dinge our lu, Were accuſtomed to Homicide, and to juſtify their Crimes 
A 1 They ade themrothe Gods for 1 cant perſuade my 
50 | 0s A NS ofa duipubia, zb N09, | | Thatany God can be guilty of ſuch a Wickedneſs, (ſejf 
= pindar Dad before ſaid much the ſame Thing, reflecting upon the ſame Fable, | i N 
that Eivel el Argo, Jus ęlſuag Ver To me it is abſurd to ſay, that God's a Glutton, 
teſe | Maxagay TW sr , | I muſt withhold Aſſent. Too that thus abuſe 
La. Apis appctt, Arigd des MAY 0 Thoſe happy Beings ſhall ſurely be puniſhed, _ 
ard, Oyuivts KUEKGY Og, —— Olymp. I. 82. 
al | The ſame Poet, as Mr. Te Clerc obſerves (Biblioth. Choiſ. Tom. vi. p. 269.) ſhews a little higher that he was ſenſible of 
alſhood of theſe Fables, ſaying, © Romantick Stories and Fables, ſet out with divers Fictions, do more eaſily gain 
the Fa rtainment in Mens Minds, than true Hiſtories. A flouriſhing Rhetorick which pleaſes Men, ſetting off a Thing 
: 1 ng almoſt incredible to be believed, But Length of Time certainly diſcoyers the Truth, Men ſhoul 
10 e ſpeak well of the Gods, for they run the leaſt Hazard.“ x 
H Nh,“ nou, Kal drug e- MHTUT 0 is d 
K. Ws T6 2 Sora Peiwag* ; "Ewpipus T9 Sub, 
Tate T anti Aovyov ; "Amwiges 4” t OL, 
As Sve audio; FoxiAcKs Mzervgts corn, 
Egamardri fu ¹, Es LY vac; c 
Xepis o\, PLL err Ti- * Eoexos cj 2 wiphorev 
xi r wiinuxe Nav ech, KA, piiay I wairle, 
K »ETsPipoirs Ti tele, 
„ he N 8 ö 
not "Theſe Reflections may eaſily come into the Minds of the moſt ſimple Perſons, that will but make Uſe of their natural 
nich genſe. For tis probable that the Poets did not hatch them in their own Brains, but here, as in other Things, followed the 
eſty Dictates of Nature, We have always obſerved theſe Things to happen among Chriſtians, and doubtleſs the ſame 
f he Things happened among the Heathens, Among the Papiſts, in ſome Countries eſpecially, one Word from a Prieſt will 
Cir. raiſe 8 Mob againſt an Heretick, as they call them; but yet there are many honeſt Men, who abhor ſuch a diabolical Mad- 
that neſs, and do not believe that any Man may be perſecuted for his Religion ; though the Clergy inculcate that Doctrine with 
em- all the Earneſtneſs poſſible, to ſatisfy their Ambition, Pride, and Avarice, and to engage the People in their Intereſts, who 
eep ſuffer themſelves to be led blindly by their Harangues, eſpecially when they ſuggeſt Things agreeable to their brutiſh and 
ow irregular Inclinations. We may alſo ſay the ſame of diverſe Opinions, which are received by the ſeyeral Parties of Chri- 
on dans. The Doctrines of Tranſubſtantiation, Impanation, and the Ubiquity of Chriſt's Body, are ſuch — Contradic- 
we tions, that none can belive them, and though ſome Men make a Profeſſion of that Faith, they no more believe them than 
oft ſuch as deny them. (See what I have ſaid in my Preface to Tom. III. of Archbiſhop Tillotſon's Sermons,) But there are 
of other ſpeculative Opinions and moral Maxims, either entirely or very unſound, which the Preachers deliver from the Pul- 
the pit, without convincing many Men, who — the Strength of meer natural Reaſon perceive the Abſurdity of theſe Doctrines 
eat and Maxims, or explain them in a clear different Senſe from the Preachers, as appears when they are queſtion'd about them 
eir in familiar Terms. The Pagan Fables were in like Manner abſurd, and why may we not alſo believe that many among 
no the People looked upon them as falſe, and kept to the Fundamentals of natural Religion, though with ſome Mixtures of Er- k 
Ex- ror and Imperfection. Did not Men then . Uſe of their Reaſon ? Or were thoſe Truths ſo obſcure that they could not 0 
no- de tound out by long and profound Meditation? We may with much greater Reaſon ſuppoſe, that they, whoſe Education in 
ad, has been above the common Sort, in going to the Schools of the Philoſophers, ana carefully reading their Books, ſhould AM 
me be happily freed from the ay =" and groſs Notions of Heatheniſm. With what Liberty did the Philoſophers inſult 8 
Its the Agon of the Vulgar ſeveral Ways? “ We may believe (ſays Mr. Fontenelle, in his Hiſtory of Oracles, Diſſert. i. mw. 
« Chap, viii.) * that among the Pagans Religion was a ſort of Practice, whoſe Speculation was a Thing indifferent, Do = 
« asothers do, and you may believe as you pleaſe.” This is a wild Notion, but the People, who ſaw not the Weakneſs of i 
it, were contented with it, and the Philoſo hers ſubmitted readily to it, becauſe they got by it, Mr, Bayle (alſo in his 1 
Diverſe Meditations, p. 367.) owns, That there were, among the Heathen, Men of Ingenuity and good Senſe, who, 4 
without Philoſophy, had ſometimes tolerable Notions of the Deity. It is true, that, according to him, they were not to 1 
be regarded, becauſe when they had heard the Reaſonings of the Philoſophers about the Nature of the Gods, as ſoon as 1 
they were gone, e as others did. But it is no ways neceſſary in the ee we are debating, to find ſuch Men a- 1 
mong the Pagans as had the Courage to oppoſe the common Errors or Worſhip eſtabliſh'd by publick Authority, Tis ſuf- 1 
08. ficient that ſeveral did acknowledge the more groſs Abuſes of Superſtition and Idolatry, and acquire ſuch Notions in 7 
j Religion as were able to produce ſuch a Degree of Honeſty, as they could not have had, if they had been Atheiſts, The = 
eſs Deſcriptions of the Pagan Corruptions, made by Mr. Bayle (in his Continuation of diverſe Meditations, p. 702, &c.) do not WH. 
prove the contrary, Theſe ſort of Deſcriptions ought not to be taken in a Metaphyſical Generality, 'tis ſufficient that, ac- 1 
cording to the Rules of good Criticiſm, they agree to the greateſt N umber, Farther, the Men of whom I am now ſpeak- +188 
ing, not daring, for fear of incurring a general Odium, to openly oppoſe thoſe — Abuſes of the Vulgar, deſerve cer- 1 
ck- tainly to come under that Deſcription as well as the Philoſophers, as having ſuppreſſed the Truth which they knew, ac- 1 
in cording to the Reproof given them by St. Paul, Rom. i. 18. But you'll ſay, we muſt not attribute the Honeſty of theſe ; Hl 
es Men to the religious Notions they had received : It was cauſed by a Principle of Honour, Fear of Laws, the croiling of 1 
rue Paſſions, and ſeveral other Intereſts proceeding from Self-love. That this is all the Virtue which moſt Men have, I 1 
lun as we ſee among Chriſtians, can't be deny'd, but doth it thence follow, that no Heathen was inclin'd to Virtue by a reli- 158 
the gious Motive, or with a Reſpect to the Puniſhments and Rewards which are diſtributed by the Deity, either in this # i. 
Dets Life or the next? © I can't deny, ſaith Mr, Bayle (in his Diverſe Meditations, p. 439, 440.) © but there have been 8 
Ab- « ſome Heathens, who making a good Uſe of their Knowledge of the Nature of Go p, have by that Motive ſub- i 
| e dued the ſudden Force of their Paſſions, But then (ſays he) 'tis moſt prone that when this Motive was ſo } . 
* prevalent, their Paſſions were ſo moderate, that — might have been reduced by Reaſon, without that Wi 
© Help,” So we may as well believe, that among Chriſtians no Man is virtuous purely through his religious ; | 5 
Principles, becauſe there are Laws and Diſgrace attending every Crime; nay, in a Word, all the other Motives which =. 
have Place in Heatheniſm. Moreover, what we may have ſaid of the Laws may ſuggeſt a Reflexion not to be ſlighted. 1 
Theſe wiſe Lawgivers of Antiquity ſo much eſteemed and reſpected by all the World, at the ſame time that they ap- =. 
Pointed that the Gods ſhould be worſhipped in their ſeyeral Countries, forbad, under the moſt rigorous Puniſhments, = 
ts. moſt of thoſe Crimes which the Vulgar attributed to their Deities. And is it not natural to infer from thence, that they =. 
looked upon the Fables as abſurd Relations of the Poets, which the People pleaſed themſelves with? At leaſt, this is the 4 14 
Da Reaſoning of Lucian, in his Necromancy, Tom. i. þ. 327. Ed, Amſtel, Oùr: P 785 Jide Wy rer: vel fue . 3, ga- | 
F c. ©g% & Nühus, if oh Ws D KANG TETAY iu, BT A, 286 bebe Tera TETOG T&paniv, = wy Avoid AAS 2 
7. 6. © On the one Side I can't imagine that the Gods commit Adultery, or that there are among them Diviſions, x 
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Life ſuitable to their Profeſſion *. So are the Opinions contrary to theſe Truths moſt 

IV. As this Perſuaſion, and whatever elſe we carefully to be barr'd off and excluded. And her 
are able to learn concerning the Worſhip of Gov, we would not only be underſtood of Atheiſticy 
cither from Reaſon or from Revelation, is firſt of and Epicurean Principles, but of thoſe numerous 
all to be implanted in a rightly cultivated Mind. Notions which appear to be deſtructive of tre 


ce or atleaſt that they think theſe Things juſt and honeſt ; and on the other ſide I ſee, rhat the Lawgivers have ordained th 
« contrary, which they would not havè done, had they thought them profitable.” But you'll ſay again, The Very Notion of 
Honeſty, conſidered without any reſpe& to Religion, might incline the Heathens, for Example, to render Men their Dues 
tho' they might keep them without any Apprehenſions of Puniſhment from the Laws, or Diſgrace otherwiſe. But 1} leave 
it to any conſidering Man, if the Reaſonings which Mr. Bayle attributes to an Atheiſt, can come into any Man's Mind 2 
ſome ſubtil Philoſophers, who are exerciſed in deep and abſtruſe metaphyſical Meditations, *Tis not conceiyable that ies 
Philoſophers, whether Atheiſts, or not, ſhould be inclined to practiſe the Maxims of Virtue, by no other Motive, but its 
own Beauty, whether inward or outward. ; 2 
It is very evident, that all that is ſaid about theſe Notions of Honeſty, is in the Mouth of moſt Men, eſpecially Atheiſts 
and Epicureans, meer empty Talk and pure Declamation, of which the Mind is not perſuaded, Nor are we more ſure, that 
all thoſe who ſay, That Honeſty is natural to Virtue, and Diſhoneſty to Vice, that Virtue is worthy to be loved for itſelf, and "I 
own Reward (Continuation, Sc. 761.) have by that means excluded all Relation between Honeſty and the Will of God 
as the Example alledged by Mr. Bayle out of Cicero, gives us Reaſon to believe, It is true, that he maintains, That unleſ; 
we could eſcape the Eyes of Go p, as well as Men, we ſhould not ſuffer ourſelyes to hearken to any Motions of Avarice, (Uh 
juſtice, Debauchery, or Intemperance. But does not the ſame Author declare poſitively elſewhere, that God is the Ay. 
thor of the Law of Nature (Lib. iii. De Repub. apud Lanctantium, Lib. vi. Ch. viii.) in theſe Words, Uzuſque erit communis 
quaſi magiſter, & imperator omnium Deus; ille LEG 1s lus 8 RECT & KATIONIS, NAT UR A CONGRyxx. 
Tis] INVENTOR, DISCEP TATOR, LATOR, Oc. See the whole Paflage quoted above, Ch. iii. 5. 20, Note f 
What do I ſay? In the ſame Book of Offices from whence this Paſlage is taken, which Mr. Bayle quotes, do we not 
find, that the Law of Nature is both an human and divine Law? Atque hoc multo magis exigit ipſa nature ratio, qus 
eſt lex divina & humana. Lib. iii. Ch. v. Edit. Grev. And a little lower, Ch. vi. he explains himſelf better, Qui anten 
civium rationem dicunt habendam, externorum negant, hi dirimunt communem human generis ſocietatem : qua ſublata, bene. 
fieentia, liberalitas, bonitas, juſtitia funditus tollitur : que qui tollunt, etiam adverſus Deos immortales impu ſudicandi ſunt 
i. e. They that hold, that the Rights eſtabliſhed among Citizens are to be regarded, yet will not allow them to 
« Strangers, and theſe laſt deſtroy the general Society of all Mankind, with which Bounty, Liberality, Humanity, 
« and Juſtice muſt fall. Now to attempt this is an Impiety againſt the Gods themſelyes, ſince it is the Peſtruction 
te of that Society they have eſtabliſhed _— Men.” The ſame thing appears in many other Paſſages of that famous 
Roman. Whoever then will conſider what I have ſaid, will perhaps agree, that notwithſtanding the Pagan Blindneſs, 
Religion hath won from Vice and inclined to Virtue many Men, who without that had never been virtuous, eſpe. 
cially ſuch of the People as were not able to make or un erſtand all the Reflections which the e ge of Intereſt, 
or Fame, and the Notion of Honeſty might ſug eſt to the Philoſophers. : As for others, they woul not be leſs cor. 
rupted, ſuppoſing they were Atheiſts, Generally ſpeaking, we may ſay, in my Opinion, that the falſe Notions ot 
Religion abate the Evil of an Action rather than produce any; y ſerve for an Excuſe or Pretence, but never inyite 
into any Crimes of themſelves, even thoſe who are otherwiſe inclined to them, For the moſt part, thoſe whom ye 
think to be ſeduced by Superſtition, or by falſe Conſequences drawn from the true Principles of Religion, act altoge- 
ther by another Motive, which is, if not the only, the chief Cauſe at leaſt of their Conduct: Theſe are ordinarily 
the downright Hypocrites, Men without any Religion, and falſe Deyoto's, who (as Mr. de la Bruyere ſpeaks, p. 478.) 
under a King that is an Athieft will be Atheiſts, or who, if they have not quite extinguiſhed all Senſe of a Deity, and 
a Providence, yet at leaſt look upon theſe great Truths as ſome indifferent Problems. Montagne ſpeaking of a great 
Number ot Chriſtians, ſays, That ſome falſly make the World believe, that they believe what they do not; others, 
and thoſe a great Number, cheat themſelves with a falſe Notion of Faith (#ſays, p. 316. Edit. Pariſ.) And how much 
greater Reaſon have we to think, that Paganiſm affords Men that Character? I do not deny but there are ſome 
Men which engage themſelves in evil Actions out of a Principle of Religion; but if Idolatry and Superſtition ſeduceth 
them, in ſome Reſpects, tis becauſe what is otherwiſe good and true in Paganiſm had no Influence upon them to 
keep them from Vice, and incline them to certain Virtues; inſomuch, that the Evil that Religion produces on the 
one ſide, is compenſated by the Good it doth on the other; for we muſt not imagine, that the greateſt Bigots to Pa- 
ganiſm did only draw, or obſerve all the Conſequences which naturally followed thofe things, which they attributed 
to their Gods, What I have ſaid above proves to the contrary, and no Man but muſt as readily agree to it, as Mr. Fayle, 
who has taken great Pains to prove it, That Men do not reaſon and act always according to their Principles; and 
erhaps has much deviated from his Subject. A Pagan may, for Example, proſtitute his Daughter upon ſome Feſtival 
1n Honour of the Gods, and for all that be honeſt in his Buſineſs, a religious Obſeryer of his Promiſes, ſerviceable, 
charitable, ec. for Fear of the Gods, They are uſually ſome ſpecial Notions of Religion which make Iinpreſſions up- 
on Men, and which determine to do Good or Evil; but the general Notion of a Deity, that he puniſhes Vice and re- 
wards Virtue, works. more effe&ually upon them; a Notion ſo affecting Mens Minds, that it often hinders the Effects 
that bad Principles would have upon ſuch as profeſs Religion. But I ſhall ſay little more in this Matter; yet tho' I have 
enlarged myſelt beyond the Bounds of a Note, I can't but add ſomething more about it; Mr, Bayle who has quoted 
that Paſſage of Grotius, upon which our Author criticizes, explains it thus (Continuat. exc. p. 768.) We ſhould be obli- 
ed to follow the Law of Nature, if we ſuppoſed that there were no Gop nor Providence; but his way of expreſ- 
3 himſelf, viz. Hæc locum aliquem haberent, etiamſi daremus, exc. ſhews, that he means no more than what's expreſ- 
ſed in my Note. I know not what Mr. Bayle means by theſe Words, Law and Obligation; but in the Language of the 
Philoſophers, a Law ſuppoſes a Superior, and Jus comes from Jubeo, becauſe Right and Law proceed from the Authority 
of a Superior, Our Author, as I think, has very well proved in the foregoing Chapter, S. 20. and Lib. i. Ch. vi. $. 7, 8. 
That Man's Will cannot impoſe any Obligation, properly ſo called, upon itſelf, and that Maxims of Reaſon are not ſuffi- 
cient of themſelves to determine the Will neceſſarily this Way or that Way. All that Mr. Bayle ſays, proves only, 1. That 
an Atheiſt knows that Thankfulneſs and Ingratitude are two different Things, as are alſo Faithfulneſs and Deceittulneſs, a 
Circle and a Triangle. 2. He can percieve that the Maxims of Virtue are not purely arbitrary, but that they have a Foun- 
dation in the Nature of Things, and imply a certain Convenience, But can that alone make him e tollow thoſe 
Maxims contrary to his private Intereſt, and the Bent of his Deſire ? I can't think it can ever come into an Atheiſt's Mind, 
much leſs, that he ſhall have Courage to ſacrifice his earneſt Paſſions to thoſe fine Notions. He may think it becomes a 
reaſonable Creature to conform to Reaſon ; but from the Moment that theſe Maxims of Reaſon are oppoſed by the Enjoy- 
ment of any Pleaſure, in which he promiſes himſelf more Satisfaction than he at preſent enjoys, he'll ſilence his Reaſon, 
and follow the Allurements of Senſe. Let us ſpeak the Truth, Suppoſing the Impiety of the Atheiſt, he does not act un- 
reaſonably in following the Voice of Nature, thole Words, according to Mr. Bayle, are (Continuat. c. p. 31.) Wie muſt 
«« eat and drink well, enjoy all the Pleaſures of Senſe, prefer our own Intereſt before another's, accommodate our- 
« ſelves to every Thing that is agreeable, to do a Wrong rather than ſuffer any, to revenge ourſelyes, exc.” See more againſt 
Mr. Bayle in Mr. Bernard's Extract of his Continuation, & c. in his News from the Rep. of Letters, March 1705. and in his 
Diſpute againſt Mr, Bayle, April 1707. Art. 3, May, Art. 4. June, Art. 3. Auguſt, Art. 3. and September, Art. 4. 
Wi. may add to this, That tho' the Chriſtian Religion be not obſerved as it ought, inſomuch that there is little or no Dit- 
ference between the Manners of Chriſtians and Pagans, yet Chriſtianity has divers great Adyantages above Paganiſm, as 
Mr. Le Clerc has made it appear, in his Treatiſe of Inſidelity, Part ii. Ch. v. p. 222, To the Exampſes that he has produc'd, 
to ſhew the good Effects of the Chriſtian Religion, we may add this very remarkable one, that by it the Cuſtom oo expoſing 
Infants is utterly aboliſhed, which was ſo much uſed by the Greeks and Romans, as Mr. Noodt in his Julius Paulus ſhews. 
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on. of good Manners, and of human So- 
Re ae f is in an high manner the Intereſt 
& Mankind, to ſee abſolutely rooted up, and 
baniſt d out of the World. Such is that Fanſ 
of the Stoical Fate, or the unchan cable Cou le 
ind Wheel of Things and Actions y which Men 
are made only the Tools or Engines of their own 
Operations, it not being in their Power to manage 
them with any Freedom of Choice, or with any 
Direction of Counſel. For admitting this Hypo- 
| theſis, it doth not appear, why the Actions of 
; Man ſhould be morally imputed to him, rather 
chan the Motion of a Clock to the Wheels by 
which it is perform'd, or what would be the 
ule of Religion, what the Equity of Laws and 
of Puniſhments. Seneca Oedip. ver. 1028. 


Tui iſta culpa eſt; nemo fit fato nocens. | 
The Fault is Fate's; and Fate can fix ho Guilt. 


Vid. ibid. v. 980, &c. Homer Il. T. 86. 
— EY e ens eit, 
A Zei c, Y iter, V ie. 
Eeryyis. 
he Fault's not mine, but Jove's and Fate's, 
And the Night-wandring Hag's. —— 


in Diog. Laert. 1. vii.) retorted this Objection 
wank tho' he did not refute it: As he 
was correcting his Slave who had been catch'd in 
a piece of Thievery, the Fellow in way of Excuſe 
told him, Truly,” twas his Fate to fteal : Tes ſays Zeno, 
was your Fate too to be beat for it. Marcus Antoninus 
ves a more ſerious Judgment on the Point , 
The Gods (ſays he, J. ii. C. 11 .) have put it into every 
May's Power and Choice, to avoid whatever is truly 
Evil. There is an Opinion nearly allied to this, 
which ſuppoſes the Conſequences of Cauſes and 
of Effects, or the great Chain of Things eſta- 
bliſ'd by the Creator, to ſtand by ſuch an immov- 
able Decree, that Go p hath left himſelf no li- 
berty of interpoſing in particular Caſes. Thus all 
Miracles, all extraordinary Aſſiſtances of Heaven, 
all Effects of Prayers, of Repentance, and of 
Amendment, ſeem to be entirely cut off at one 
Stroke. To this we may join that ancient and 
wildly receiv'd Perſuaſion, that the Poſitions of 
the Stars laid an indiſpenſable neceſſity on hu- 


mn Actions and Events; or that the Hour of 


Nativity determin'd the whole Proceedings of 
Life. Which Manilius, one of the Aſſertors of it, 
thus delivers, J. iv. c.79, &c. 
— - Furit alter amore, 
Et pontum tranare poteſt, & vertere Trojam. 
Alterius ſors eſt ſcribendis legibus apta : 
Ecce patrem nati perimunt, nato/que parentes, 
Mutuague armati coeunt in vulnera fratres : 
Non noſtrumm hoc bellum eſt : coguntur tantamovere, 
Ingue ſuas ferri pœnas, lacerandaque membra. 
Hoc quoque fatale eſt, fic ipſum expendere fatum. 


| One, mad in Love, to Troy will carry War, 8 
5 


Or ſwim the Flood, and view the Torch from 
Another is determin'd to the Bar, | 


Our Author might have ſpared himſelf the Pains of reciting 9 two Stories. 


A Son his Father, Father kills the Son, 
On mutual Wounds two headlong Brothers run. 
Theſe Combats prove the force of] ruling Powers: 
For they are too unnatural to be ours. 
Nay, this Opinion's ſettled by Debate, 
Tis Fate, that we ſhould thus diſpute of Fate. 

| | Mr. Creech. 


And this Superſtition ſtill bewitcheth a great part 
of the Eaſtern World; where no Buſineſs of Mo- 
ment is undertaken without conſulting the Aſtro- 
logers, that they may read, as the Phraſe is, what 
ig written in Heaven. To which purpoſe Father 
Bernier tells a pleaſant Story of a Gardiner of Mas 
King of Perſia, who rooting up ſome Trees which 
the King, by Direction of his Aſtrologer, had 
planted 1n a fortunate Hour, and being thereupon 
rebuked, turning to the Aſtrologer, Sure, ſays he, 
Jou was out in your Calculation: For theſe Trees could 
never have the benefit of Iucky Stars, which were 
ſet at Noon, and unfortunately pull d up at Night. 
Another Relation like this, he gives us of a certain 
Slave, a Run-away from Goa, who {ct up in the 
City Dehli for an expounder of the Stars, and 
forerold many ſtrange Events with good Confi- 
dence to the People: Every now and then look- 
ing upon his Mariner's Compaſs and his Hour Book, 
as the noble Inſtruments of his'Art. When ſome 
who had formerly a Knowledge of him, declar'd 
their Wonder at his new Profeſſion and uip- 
ment, his Reply was, A tal Beſtias, tal Aftrologuo, 
For ſuch Beaſts, ſuch an Mirologer. But all this kind 
of Aſtrology is really nothing elſe, but a ſpecious 
way of cheating ignorant People of their Money, 
undertaken by ſome confident Knaves, who in 
their talk of future Occurrences are not fo much 
ſupported by their own Arts, as by the Credulity 
of their Hearers: If Things fall out as they bold- 
ly gueſs'd, they preſently riſe in Honour and Cre- 
dit with the Multitude ; if Matters gootherwile, 
their Predictions are eaſily forgot, and ſo their 
Miſtakes make no noiſe. Tacitus, Hiſt. J. i. c. 22. calls 
the Pretenders to Aſtrology, Gentes hominum po- 
tentibus inſidum, ſperantibus fallax & A Pack of 
Men unfaithful to the great, and diſappointing 
& to all of eager Hopes and Deſires. Add, Hobbes 
de Homine, c. 14. ſ. 1 2. Agathias, J. i. c. 1. Icannot 
believe that the Cauſe of Evil is fix'd in the Courſe 
of the Stars, and in the fatal Appointment of uncon- 
ceivable Neceſſity. For if the power of Fate every 
where prevails, all free election of Man's Will is de- 
ſtroy'd; and with it, all Precepts, all Arts, all Dif- 
cipline muſt come to nothing; and thoſe who have led 
pious and virtuous Lives, will be depriv'd of their 
future Expectation. Nor do IT think it allowable to 
aſcribe mutual Wounds and Slaughter to the Deities. 


Vid. Grot. de Veritate Rel. Chriſtiane, J. iv. / r1. 


Now beſides the other numerous ill Confequences 
of ſuch a Superſtition, this Miſchief follows of 
Courſe, that whilſt Men are continually gaping 
at the Stars, they have neither Leiſure nor Incli- 
nation to guide their Lives by the Rules of ſound 
Reaſon. Helen ſays wiſely in Euripides, Hel. ver. 763. 
Tian I deigy. warns, #Þ cu j,; 
Prudence and good Counſel are the beſt Prog- 


: [noſticators, 


* The Greek is, Kai cis uh ng] ö Seay rants, ive uy afermy © arYtwrO0t, in wing mr my tum i O 


Statins, 


1862 
Statius, Theb. iii. $62. +. 
Quid craſtina volveret ætas 
Scire nefas homini. Nos pravum ac debile vulgus 
Scrutamur penitus ſuperos : hinc pallor & ire, 
Hinc metus, inſidieque, & nulla modeſtia voti. 


— What future Years ſhall bring to pals 
Tis Sin to know. Wea weak, puny Race, 
Examine Heav'n, and ranſack Jove's Decrees, 
Wiſely to antedate our Miſeries. | 
Hence all our Miſchiefs ſpring, our Rage, our Fears, 
Our treach'rous Wiles, and our immodeſt Prayers. 


Moſt pernicious likewiſe is that Conceit, which 
makes GoD to allow a kind of Market of Sins, 
ſo as to let them be bought off with Money or 
other Preſents, or perhaps with ſome vain Cere- 
monies and ſet Forms of Speech, without Amend- 
ment of Life. No leſs abſurd is it to imagine, 
that Go p Almighty is delighted with ſuch Inven- 
tions of Men, ſuch Inſtitutions and Ways of Liv- 
ing, as are diſagreeable to human and civil So- 
ciety, as it is temper'd by the Dictates of Reaſon 
and the Laws of Nature. Such may we reckon 
the greateſt part of the Monaſtical Orders, which 
we find in vaſt Numbers, not only in Chriſten- 
dom, but amongſt the Turks and the Heathens. 
We ſhould alſo carefully avoid all ſuch unworthy 
aud ſuperſtitious Notions, as debaſe and diſhonour 


the Divine Nature or Worſhip. Every ſenſible 


Man ought to be as Antoninus ſays his Father 
was, Seoncis afl Sendupuorias , Devout without 
Superſtition ®. | wy i 
Tis another wicked Opinion, that the bare Ex- 
erciſe of Piety towards G 0D is ſufficient, without 
any regard had to Honeſty, and to thoſe other 
Duties which are to be practis'd towards our 
Neighbours: As if the Externals of Divine Wor- 
ſhip, when exactly perform'd, were able to make 
amends for a Courle of Injuſtice toward other 
Men: Or, as if it were lawful to ſcrape up Mo- 
ney in our Life-time, by all Means and Methods, 
ood or bad, provided at our Death we leave 
* to be ſpent in pious Uſes © Nor leſs 
unreaſonable is the Fanſy, that a ſingle Man 
ſhould be able not only to fulfil his own Duty to 
God, but to transfer ſome of his Merits on o- 
thers; as if one Perſon's Negligence in his Duty 
was to be ſupplied by the over Righteouſneſs of 
another. of 
jecture, that upon account of the Satisfaction and 
the Merit of CHRIST, we havealeſs Obligation 
lying on us to Probity and Sanctity of Manners; 
and that the Hope of thoſe Bleſſings furniſhes us 


I. 6. ſ. 30. Add. Bacon, Eſſay 17. 
lib.2.:c--5. 4 10... 
* Perjuria ridet amantum 
Jupiter, & ventos irrita ferre jubet. . 
e Mytholog. I. 1. c. 18. f Senge. Hypolit. ver. 195. © 
Deum eſſe Amorem, turpis & vitio favens . 
Finxit libido; guoque liberior foret 
Titulum furori Numinis falſo addidit. 


E Benzo. Hiſt. Nov. Orb. I. 2. c. 13. 


the ſame Stamp is that vain Con- 


Add. Charron de la Sageſſe, I. 2. c. 5. 1. 25, Cc. 


with a Security of Us 
his own Offences ſha 


fake of another's Deſerts, can ſcarce be hindep 


from ſinking into the baſeſt Diſſoluteneſ; 
he be at the ſame time fully perſuaded, the va 
is ſtill an Obligation incumbent on him, to apply 


all his Endeavours to the Practice of a moſt hol 
Life. a 


their Dexterity or Humour; and that ſome Sim 


paſs only for Jeſts in the Cognizance of Heaven. 


As the old Poets feign'd their Deities to take no 
notice of the Perjury of Lovers, and to forgive 
their Thefts and treacherous Intrigues . N, 
their Madneſs proceeded fo far, that they _ 
not afraid to introduce their heayenly Power, a; 
the Actors of deteſtable Villanies; afligning ſo 
many Tutelar Gods to have the Care, as it were 
and the Guidance of ſo many particular kinds of 
Wickedneſs. Now the Argument which Fulgen- 
tius © draws hence is right and concluſive: If 
there were any Deities (ſays he, meaning Mercury 
and Laverna) preſiding over Robberies, how could theſe 
Actions be criminal before human Judges, which had 
Divine Authors and Patrons to defend them*? Fi. 
pides diſputes as well on the ſame Point, Ione, cer 
449, &c. | 

— *Oyy;7 av Fans jj 

Aiyey Sixauoy, & me os Oredy rnd 

Miptusl', dM 735 Mzocorms made, 
If Human Vices are but Tranſcripts drawn 
From Deeds Divine, and Copies ſet in Heaven, 
Should Men be blam*dwho actwhat they are taught, 
Or thoſe immortal Guides who teach em wrong? 


Nor was the poor Indian much out in his Infe- 
rence, who when a Spaniard boaſted to him, that 
he was a Chriſtian, a Son of the great Creator of 
Heaven and Earth, whoſe Laws he came there to 
publiſh and proclaim, anſwer'd him to this effect: 
If "tis by Command of your God, that you thus invade 
other Mens Dominions, and there ſpoil, burn, kill, and 
commit all other Wickedneſs at pleaſure, you mayreſs 
aſſur d, that we will not on any account believe in 
ſuch a God, or receive his Ordinances among ſt usb. 
It is wicked likewiſe to believe, that thoſe Pray- 
ers can pleaſe Go p, by which a Man deſires that 
others may ſuffer an undeſery*d Evil, for the promo- 
ting or the occaſioning of an Advantage to himſelf, 
As ſuppoſe, if the Inhabitants of a Sea-coaft 
ſhould pray, that many Shipwrecks might happen 
on their Shore, Nor do I take thoſe ſolemn Sup. 


b See Plutarch's Treatiſe of Superſti tion. Item, Charron of Wiſdan, 


4 Tibull. I. 3. el. 7. 


Fove laughs to hear Love's harmleſs Perjury, | 
And bids the Winds go loſe it as they fly. 


Love was firſt deify'd by Luſt and Vice: 
When Men to gain a Patron to their Sin, 
And free purſuit of Pleaſure, fix'd the Stamp 
Of Heaven on Hell, a Fury made a God. 


+ Euripides, in another Place, gives a Deſcription of all ſuch Perſons as pretend to Divination, in theſe Words: 


165 og Tis J warns ig d e ee 
Os Ni anni, ]] .? 5 LJ atye 

Tugar, imy 5. wi T, Mei 

Spoken by /phigen in Aulid. v. 956. Edit. Cant. 


What's an Aftrologer ? I thus reply, 
A Man that ſpeaks few Truths, but many a Lye, 
Which, when found out, he takes his Heels to fly. 


5 See what Mr. Bayle ſpeaks about this Matter in his Meditations upon a Comet. 


2 plications 


F arther, It is no leſs a peſtilent than brutal 
Opinion, to pretend that the Wickednek; of ſome 
Actions is excus'd with Gos, upon account of 


The Duties of Man with regard to himſelf. Boox11 | C 
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cur. IV. The Duties of Man with regard to himſel 


lications to contain much more Holineſs, which 
erform'd, either upon the engaging in an un- 

ut War, or upon any Succeſs obtain'd in it. 
Thoſe Perſons too muſt needs lie under a great 
Miſtake, who fanſy the Breach of ſome Precept 
of Natural Law to be a part of Divine Worſhip. 
As they who are for treating in a hoſtile Manner, 
all ſuch as differ from them in Perſuaſion ; who 
aſſert that Religion is to be propaged by the 
word; that no Faith is to be kept with Men of 
1 contrary Profeſſion, no political Friendſhip (as 
they call 1t) and no Offices of Humanity to be ex- 
ercigd towards them, but that they are to be a- 
voided even in common Converſation, as un- 
holy and unclean ; that Violence, Wickedneſs, 
Treaſon, Perfidiouſneſs, Sedition and Rebellion, 
are not only lawful, but commendable, if under- 
taken on a religious Account ”. To conclude, 
the following Opinions are not of leſs fatal Effect, 
than thoſe which we have already mention'd : 
That it imports nothing to ſolid Felicity, whether 
a Man apply himſelf to a virtuous or to a vicious 
Life, and that good Men are * entitled to no 
better State or Condition than the Wicked. 


That the higheſt Pleaſure a Man can expect or 


obtain, is the preſent Gratification of his Senſes 
and that the Soul periſhes with the _ Laſt- 
y, that all Law, even that which we call natural, 
is a meer human Device, not referable to GoDp 
as the Author of it, nor deriving from him its Force 
and Sanctity. Theſe therefore, and ſuch like No- 
tions, are entirely to be rooted up out of human 
Minds, in as much as they Abe our Du 
to Almighty Go p, and prevent or intercept 
Endeayours of conforming our Life and Manners 
to the Guidance of good Reaſon. 

V. When this principal Care is over, the main 


Concern behind is for a Man accurately to exa- 


mine his own Nature, and to ſtudy to know him- 
ef. An Enquiry which Antiquity ſo much va- 
lued as the Forerunner of true Wiſdom, that 
rid cave was thought an Inſcription worthy to 
be ſet in Letters of Gold, and conſecrated in the 
Deiphian Temple. On which Tally hath given 
us this Comment, The Precept of Apollo, ſays he, in 


163 


which he enjoins us to know our ſelves, doth not mean, 
that we ſhould be careful in knowmg our Limbs, our 
Stature, or our Figure; for our Bodies indeed are not 
our ſebves. But when the Oracle [ays, Know your Self, 
it ſays in Effect, Know your own Mind and Soul. For 
the Body is no more than the Soul's Veſſel or Receptacle. 
And no Action is properly done by your ſelf, but what 
proceeds from your better and nobler Part. Now 
from this Knowledge of himſelf rightly purſu'd, a 
Man is brought to underſtand his Condition, and 
the Office he is to bear in the World: Whilſt he 
apprehends, that he did not exiſt of himſelf, but 
ow'd his Original and Being to a much Sublimer 
Principle; that he is endow'd with far more noble 
Faculties, than he ſees enjoy'd by the Beafts about 
him; laſtly, that he was not born by himſelf, 
nor purely for his own Service, but that he is a part 
of human Kind, and is oblig d to behave himſelf 
ſociably towards other Men. And from theſe 
Fountains may eaſily be drawn the compleat 
Knowledge of human Duty. Vid. Marc. Antonin. 
J. x. / 6. 3 Perſ. Sat. iii. 71. | 


= Duem te Deus eſſẽ 
Juſſit, & humana qua parte locatus es in re 
Diſce. | 


Study thy ſelf: Learn in what Rank and State, 
The wiſe Creator hath ordain'd thy Fate. 


It belongs likewiſe to our underſtanding our ſelves?, 
to know our own Power, and how far it ex- 
tends, either in exerting our Actions, or inform- 
ing our Deſigns*. And farther, what is the 
true Effect and Conſequence of every Practice; 
and what Reſpect and Uſe the Things without us 
have to our ſelves and to our Happineſs. 

VI. From this Knowledge it follows, that a Man 
muſt apprehend his Subjection to Almighty Go p, 
and the Obligation which lies upon him, according 
to the Meaſure of the Gifts he hath receiv'd, both 
to celebrate the Divine Majeſty, and to ſhew 
himſelf a ſociable Creature in his Tranſactions 
with his Fellows. And in as much as Gop hath 
beſtow'd on bim the Light of Underſtanding, he 


Add. Caſaubon ad Perſ. Sat. 3. v. 67. and Plato in his firſt Alcibiades p. 448. Edit. Francofurt. Ficin. b See Socrates's 
Explication of that noble Sentence in Zenophon Apomnem. J. 4. Add. Bacon EG. 36. | 


7 See Mr. Bayle's Philoſophick Commentary upon theſe Words, Compel them to come in, &c. Part 1. Chap. 4, &c. 
Cicero de Naturi Deorum, 1. 3. c. 3 55 t enim nec Domus, nec Reſpublica ratione quadam, & diſciplina deſignata videatur, 
ulla, 


f in ca nec rectè factis premia exſtent 


nec ſupplicia peccatis; fic nundi divina in homines moderatio, profetto nulla eff, ſi in 


liſcrinen nullum ef? bonorum & malorum. i. e. Heaven is certainly nat at all concern'd in the Government of Men, if it dith not 


make a Diſtinctiom between the Good and the Wicked. 


„ V. * Tully's Words are, Nimirum hanc habet vim præceptum Apollinis, gud monet, ut ſe quiſque noſcat; non enim, credo, 


id præcipit, ut membra noftra, aut ſtaturam, figuramve noſcamus; neque nos corpora ſumus 


um igitur Noſce te, dicit, hoc dicit, 


neſce aninum tuum. Nam corpus quidem quaſs vas eft, aut aliguod animi receptaculum. Ab animo tuo quicquid agitur, id agitur à te. 


3 Perfiu:'s preceding Words are elegant and pertinent: 
Diſcite-vos, miſeri, & cauſas cognoſcite rerum, 
Ruid ſumus, & quidnam vitturi gignimur, ordo 
Quis datus, aut meta, quam mollis flexus & unde ; 
Quis modus argento, quid fas optare, quid aſper 
Utile nummus habet, patriæ, chariſque propinguis 
Quantum elargiri deceat, quem, &c. 


yo 


Learn, wretched Men, and know the Cauſe of Things 
What 'tis weare, and why we have our Beings ; 

What is the Order, and what Nature's Courts, 

What we may wiſh for, and what Money's Force, 
What Profit it doth yield; what to beſtow 

Upon our Country, and our Kindred too. 

Study, Cc. 


This great Precept is often alledg'd in Plato, Mind thy own * and know thy Self. Each of theſe Sentences con- 


** tains in general our whole Duty, and ſeems to include the other. 
firſt, to know himſelf, and he that knows himſelf, will not undertake any Buſineſs as his own, that he is not acquainted 


e that will do his own Buſineſs, muſt learn this Leſſon 


, with; for if he loves and takes care of himſelf, he'll refuſe needleſs Employments and unprofitable Thoughts and Propoſals.” 


Montagnt's Eſays, J. 1. c. 3. 


3 | ought 


ought certainly to conclude, that he is not to do 
every thing at Random, and * without End or 
— but that whatever he undertakes, he 
ſhould firſt weigh the Matter in hand, and regu- 
late his Method of proceeding about it. And 
conſequently, that he propoſe an End agree- 
able to his Nature, and rightly moderate and direct 
both his own Actions, and all other due Means 
towards the Attainment of that End. And this 
in ſuch a Manner, that he neither proceed in the 


Application of the Means, before the End is fix'd 
and determin'd; nor ſettle ſuch an End as he muſt 


afterwards want Means to arrive at. Another In- 
ference cloſely ally'd to this is, that ſince Truth 
and Right are always uniform and without Alte - 
ration, ſo he ought always to form the ſame Judg- 
ments of the ſame Things, and when he hath 
once judg'd truly, to be always conſtant in his 
Mind and Reſolution. Farther, that his Will and 
his Appetite do not get the Start of Good 
Judgment, but follow and obey it; never making 
Reſiſtance to its Decrees 4. For he who obſerves. 
this Courſe of Proceeding, will be ſure to act with 
Prudence, with Conſtancy, and with Moderation. 
He will make it his chief Aim and Rule, as Lucan 
deſcribes Cato, ii. 38 1. N 


—Lervare modum, finemq; tenere, 77 
Naturamg; ſequi, patriæq; impendere vitam. 
Nec ſibi, ſed toti genitum ſe credere mundo. 


To keep a Mean, to eye the chief Deſign; 

To follow Nature, as a Guide Divine, 
To pay his Country's Ranſom with his Blood, 
And private Pleaſure quit for publick Good: 
To raiſe his Soul to univerſal Cares, bet 
And in his Pains give all the World their Shares. 


He that acts otherwiſe, inſtead of keeping a de- 
cent Pace in the Journey of Life, ſeems to rowl 
and tumble through the World *: His Proceed- 
ings are perpetual Contradictions ; and *tis impoſ- 


ſible for him to arrive at any comfortable Condit: 
on: Since, *as Sopbocles obſerves, Autig. ver. 0 2 


He. 7 eνν cvduwuoyias 
IIa n] U] ————— 


True Wiſdom is the Spring of Happineſs. 


VIE If a Man thus rightly apprehend a 
ſider his own Strength — * he wilde. 
ver that it is of a finite Nature, having certain 
Limits, beyond which it can never extend itſelf: 
and therefore, that there are many Things in the 
World which we cannot manage or compa, ag 
many that he cannot hinder or reſiſt, Other 
Matters there are which do not abſolutely exceed 
human Power, but which may be intercepted ang 
prevented by the Oppoſition of other Cauſes. And 
a third Kind of Things we cannot compaſs by our 
bare Strength, nor aſſiſted by Dexterity and Ad- 
dreſs. Applicable to theſe Reflections is the &. 
mous old Diſtinction of the S7oicks, dividing 
Things into mt d iu, and . A i iulv, thoſe jy; 
our Power, and thoſe without or beyond it. What 
ſeems to be moſt under our Command, is ou; 
own Will, and the Power of that Faculty incxert- 
ing Actions proper to our Species of Being. For 
although the Will hath ſome croſs and ftubborn 
Principles adherent to it, which bend and ply it 
eontinually from its due #quilibrium, yet hath a 
Man nothing in his whole Nature more nearly and 
cloſely tied to him, nothing which is leſs capable 
of being hindred by external Powers, and there- 
fore nothing, the Motions of which do morepro- 
py belong to his Perſon, and may accordingly 

imputed. Hence it follows, that every Man 
ought to make it his main Care and Concern, 
rightly to. employ his Force and Abilities, incon- 
_— to the Rules of Reaſon: At leaſttoſettle 
a conſtant Reſolution of diſcharging, as far as in 
him hes, every thing which ſeems agrecableto his 
Duty, and to the Deſign of his Being. For this is 
the Teſt by which we are to rate the Worth of e- 


2 Tagen mve dy Ny pes oxy, Y my ov gung im Te n wr, x, avlgwmis wy garer. Epil. Ert. 
| Et. 0 


Chap. 40. 


$. VI. * Seneca has a fine Paſſage relating to this Subject, Epiſt. 71. Ideò 29 quia de partibus vite omnes deliberamus, 


de tota nemo deliberat. Stire debet, quid petat, ille, qui ſagittam vult mittere, 


tunc dirigere, & moderari manu telum. Errant 


conſilia noftra, quia non habent quo dirigantur. Ignoranti quem portum petat, nullus ſuus ventus eff. Neceſſe eſt multum in vita 
noftrd caſus poſit, quia vivimus caſu. i. e. The Original of our Errors is, that no Man contrives ſeriouſly to draw up a Scheme 
4 of his whole Life, but contents himſelf to deliberate occaſionally upon ſome particular Actions. The Gunner ſhould know 
c his Mark, before he take his Aim to ſhoot. Our Counſels are diſappointed, becauſe we keep not the End in our Minds. The 
Wind can never blow well for him, who don't know the Port he is failing to. Fortune muſt do much among us, who leave 
* ſo much to Chance in our Lives.” See Ciceros Paradoxes, Chap. 5. with Grævius's Notes, and M. Antoninus with Gatater's, 
To Ah 6. and J. 11. F. 21. See alſo Plato de Repub. J. 7. p. 695. Ed. Wech. and Montagne's Eſſays, Lib. 2. Chap. 1. 
at the End. | | | 

2 All the World knows that famous Principle of Morality laid down by the Stoicſs, who fay, That we muſt live agreeabl: 
to Nature. See Seneca, M. Antoninus, Epictetus, &c. but chiefly M. Antonin. Lib. 5. Chap. 16. 

Cicero has very well obſerv'd, Effciendum autem eſt, ut Appetitus rationi obediant, eamgue neque præcurrant, nec propter 
pigritiam, aut ignaviam deſerant ; fintque tranguilli, atque omni perturbatione animi careant. Ex quo elucebit omnis conſtantia, 
omniſque moderatio. i. e.. We mult bring all our Affections into Subjection to our Reaſon, and not ſuffer them e ither to out- 
run it, or thro' Sluggiſhneſs to deſert it. They muſt alſo be calm, and not diſturb our Minds. And then we ſhall be emi- 
<« nent for Conſtancy and Moderation.” Off. I. I. c. 29. | 

4 7. e. Never to enquire into them, but after mature Deliberation, and never to act againſt our own Conſcience. 

5 Theſe Words are Horace's, Epiſt. 1. Lib. 1. v. 99. Et vite diſconvenit ordine toto. 

6 Lipfius, in his Politicks, tranſlates the Words thus, Lib. 1. Chap. 7. Longe Prudentia felicitatis primas tenet, i. e. That 
« Prudence that makes a Man happy, is certainly the chiefeſt by much.” But Wiſdom is incomparably much more advantagious 
and valuable than Happineſs or Proſperity : So that this Sentence makes nothing to our Author's Purpoſe, who is proving, 
That Wiſdom is the Means to arrive at Happineſs. Nevertheleſs I thought fit to obſerve, that this Paſſage of Sophocles b 
explained, as I have underſtood it, in the Greek Comment of Tric/inins ; for others follow an Explication which to me ſeems 
not true, and which they embraced, without being aware that Teamy has ſometimes a comparative Signification. 
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on, and to meaſure his intrinſical Good- 
"= e 1 Arrian. Epictet. K i. e. 1. 
2 therefore, on the whole Matter, are we to do? 
T1 improve, and to put to the beſß uſe thoſe Things 
cybich are in our Power, and to deal with other 
Things as their Natures * require. 
VIII. As to the other Matters which lie with- 
out us, We are fo far to employ ourſelves about 
them, as they do not ſurpaſs our Strength, as they 
tend to a lawful End, and are worth the Labour 
which we ſpend in thePurſuir. For Things above 
us, a wiſe Man will not loſe his Hopes and his 
Pains upon them; he will reckon it — to en- 
Jexvour with vaſt Toil the Attainment o ſuch an 
End, which he knows his own Force, together 
with the Aſſiſtances he expects, unable to compaſs: 
Or unleſs he be at leaſt certain that the very Pro- 
bability of obtaining the End is of more Conſe- 
quence than any other Effect, which he could 
without queſtion have produced at the ſame Time, 
and with the ſame Labour. Other Things he 
will leave to the Direction of Providence,and will 
compoſe his Mind as well as he is able, * for a 
peaceful Acquieſcence in eyery Event. He will 
not 3 vainly diſquiet himſelf on the Account of 
Evils which either have already happen'd, or may 
hereafter fall out without his Paul: And ſo he 
will cut off the greateſt Part of human Troubles 
which are wont to be produced either by vain 
Hope driving us on ill Deſigns, or by the more 
violent Motions of Grief, Anger, or Fear. 
From theſe Conſiderations this farther Conſe- 
quence'may be drawn ; that Man, as he is guided 
only by the Light of Reaſon, ought not to frame 
to himſelf, or to aſpire after any other Happineſs 
in this World, than ſuch as ariſes from the pru- 
dent Government of his Faculties, and from thoſe 
Aſſiſtances and Supports, which we are ſure the 
Divine Providence will afford us in the univerſal 
Adminiſtration of Things. From the fame Prin- 
ciples we may infer, that as we are not to leave 
Things to meer Hazard and Chance, whilſt there 


is any room for human Caution and Foreſight; ſo 
when we have done all that lies in our Power, 
we. cannot enſure an Eyent which doth not de- 
pend on our Direction, and of which we have 
no certain Knowledge till it actually happen. As 
Iphicrates us d to fay, twas unworthy ofa General 
to ſay, I did not think it; ſo tis below a wiſe Man 
to make the like forry Reflection. It was a good 
Wiſh of the Poet, Ov. Ep. ii. 8 y. | 


— Careat ſucceſſibus opto 
Quiſquis ab eventu facta notanda putat. 


3 — Ne'er may Succeſſes bleſs 


The Man who meaſures Actions by Succeſs. 


Vet this abſurd Opinion is ſo ſtrong and ſo 
univerſal among the Mabometans, that they take 

ood Succeſs to be an infallible Argument of the 
Fatice of a Cauſe, and an open Sign of the Ap- 
probation of Heaven. Whereas ſuch a Notion is 
indeed to be rank'd amongſt the ridiculous Follies 
of the loweſt and moſt ignorant Vulgar, For tis 
evident to any Perſon of common Senſe*, that as 
Juvenal ſays, Sat. xiii. 103. | 


— — —— —„—- —L— ä2 


| Multi 
Committunt eadem diverſo crimina fato; 
Ille crucem pretium ſceleris tulit, hic diadema. 


That Sins alike unlike Rewards have found, 
And whilſt zh;s Villain's hang'd, the other's crown'd. 


Hence likewiſe we learn, that as it is the Part of 
a wiſe Man”, not to bound his Sight at the 
Things before him, but to extend his Conſidera- 
tion and his View to Things to come, and to 
drive on his well-form'd Reſolution with his 
whole Strength, without ſuffering either the 
'Threats of Fear, or the Flatteries of Pleaſure to 
turn him aſide: So is it as ſure a Mark of a Fool 
to drive directly againſt the Stream, and not rather 


: Arrian. Epictet. I. 2. c. 7. What can be better for us than that which hath the Approbation and the Appointment of GO D 


himſelf? 


. VII. * Arrian's Words are, Ti zy 1&; ? nv, bam ngmondialey, mois 5 Nets Yes Ws TEQUKE: 
2 M. Antonin. . 6, 32. Th 3 daveig &Saqpoeg, box wi Tv 08 Ths ere / ita qu, dom 5 5 auTns Sei Urry nudla, mim 
mile zer an Th Ser, Y TETWV en Tot, & a wovoy 70 T1890 Texſuards?)* mr uimovre, x) map 3 Sys:] a Ts, 


4 97% ndy dence. i. . All Things are indifferent to my Soul, except its own Operations. 


or all its Operations de- 


« pend upon it. But only thoſe about which it is buſy at preſent are dear to it ; ſuch as are paſt and to come are equally in- 


« different.” See alſo F. 50. of the ſame Book. 
&. VIII. * Permittes ipſis expendere Numinibus, quid 
Conveniat nobis, rebuſque fit utile noſtris. 
Nam pro jucundis aptiſſi ma quæ que dabunt Di. 
Carior is illis homo, quam fibi ------- 


Let's leave it to the Gods to do what they 
Think agreeable and profitable for us. | 
We ask what pleaſes us, they give what's fit and beſt. 
They love Man better than himſelf. 


Jud. Sat. 10. v. 347, Ce. 


Tas a Maxim of the Pythagoreans, That wiſe Men are prepared for all Events which may happen to Man, and whoſe 
Management depends not on himſelf. Kat lu au mis (lays Famblichus) Rby ſeuny ws tv def, F avIguniver Vu eua)lny 


& 7eTSE un TOy 2 
Chap. 31. 1. 196. Edit. Kuſter. See alſo numb. 224. 


nig v EN 00s & j, megodoxgr, Ov wi TY aver aural eres ores. De Vitd Pytbag. 


* © Repreſent to yourſelves in your Minds all the Evils that can befal you, yea, the moſt intolerable, ſuppoſe yourſelves 


certain to ſuffer them; and on the contrary is it not more eaſy and natural to baniſh ſuch Thoughts? They'll happen ne'er the 
© ſooner, nor continue e'er the longer. We may enlarge = prolong them by our Thoughts, yea, ſo incorporate them be- 
© forehand in ourſelves, and entertain them, tho' we have not truly any Senſe of them. They diſturb us enough whenever 
they come (ſays one of the Leaders, not of the tendereſt, but hardeſt Sects) therefore favour thyſelf. Believe what thou 
_ © lovelt beſt. Recollect thyſelf, and uſe all Means to prevent thy ill Fortune. Don't loſe thy preſent Eaſe for fear of future 

Evil, and be not now ble becauſe thou ſhalt be ſo at ſuch a time.” Theſe are the Words of Mr. Montagne, E Says, 
Lib. 3. Chap. 12. See alſo Seneca, Epiſt. 13, 24, 74, 98, &c. | 

Liban. Declam. 21. O wenges » arsduiO- ane, Th yvoun, x) ois ui, xeive?)* xay ad T0 Ties d x0A8Moy 
ge M dE, Y Ho b “ , i. e. A good and diligent Man proceeds according to his Judgment, and to the 
ns Notions which he hath form'd of 2 : And although the Event doth not anſwer the Worthineſs of his Deſign, he is no 
© leſs induſtrious for the future.“ See Marc. Antonin. Lib. VI. 50. VII. 38. VIII. 47. 
"Bp = Mr. Montagne's Eſſays upon this Subject, That 'tis not reaſonable to judge of Actions by the Event, Lib. 1. Chap. 3t. 

0.3. Chap. 8. | | 
7 So Terence f. . Iuc eft ſapere, non quod ante pedes modo t 
Videre, ſed etiam illa, que futura ſunt. Adelph. Act. 3. Scen. 4. Verſ. 23, 24. 
ro 
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to e e his Inclinations to the Events, 
when they will not conform themſelves to his: In- 
clinations*.. Laſtly, ſince human Foreſight. is 
ſo weak in diſcovering future Things, 
they are very far from being.under our Guidance, 
though they 1 fall out well beyond our 
Hopes and Ex 3 hence it is plain, that 
we > ought neither too ſecurely to truſt our preſent 
Condition, nor to ſpend too much Care and An- 
xiety on what is to come. A — the ſame reaſon 
Inſolence in Proſperi way — 2 — in * 


are to be both 5 OY: 
equally abſurd. *T'would —. eaſy 1 to ne this 


Doctrine with endleſs Teſtimonies of Authors. 
Take the following fora Specimen. Arrian. Epift. 
L ii. c. 1. In Things which do not depend upon our 
Election, let us be bold and venturous, but in Things 
which are capable, of Choice and Counſel, let us T 
zimeruus and cautions*. Juvenal, Sat. x. 36 7. 


Nullum numen abef,, þ fit prudentia; fed. te 
Mos facimus, Fortuna, Deam, celoque locamus. 
All Heav' n ſtands ready to aft RE, but we 
Make Fortune a cel 


Horat. Carm. iii. 4. 65. 
Vis confilii enpers mole ruit ſua: - 
Vim temperatam Dii quoque e, Ss 
11 maius— 


Force, without Wiſdom for its Guide 
Sinks with its own unweild Weight, 
But with delib'rate Art . | 
The Gods advance it to a Height. 


Lucret. I. iii. 2011. 
Petere quod inane eft nec datur aqua, 
Ts in eo ſemper durum perferre laborem 

Hoc eſt adverſo nixantem trudere monte 

Saxum, quod tamen & ſummo jam vertice rurſum 


VHolvitur, & plani raptim petit equora campi. 


For, ſtill to ſeek, and ſtill i in hopes devour, 

And never to enjoy deſired Power, 

1 — is it but to roll a weighty Stone 
inſt a Hill, which ſtrait tumble down? 
oft at Top, it muſt return 

And with ſwi "Force roll thro? cke bumble Plain. 


Mr. Creech, 
Hor. Carm. ii. 3. 
quam memento rebus in arduis 
Servare mentehn non ſecus in bonis 
Ab inſolenti wr, or pore 
. 


* Friend, to * an even 3 
Whatever Scene your Cares employs, 

Amongſt the Smiles or Frowns of Fate. 

= Yor mean in Grief, nor inſolent in Joys. 


ſince 


May fix a Rub, to check him in his Road. 


Ibid: Od. 10. 21. + 
Rebus anguſtis animoſus atque 3 
Fortis appare, ſapienter idem 
Contrabes, vento nimium . 


Turgida vela. 


The more you are oppreſs d, 8 the more; 

Weather Tempel, till its Rage be o'er. 

But if too proſp'rous and too ſtrong a Gale 

Should rather ruffle than juſt fill your Sail, 

Leſſen t, and let it take — ſo —— Wind 

As is ao hid to the Courſe deſign'd. 
_ . 2. p. 422, 


Lib. iii. Od. 29. 
potens ut | 
Lætuſque 3 cui licet in diem 

Dixiſſe, Vixi; cras vel atra 
Mube polum pater occupato, 
Vel ſok puro. | 


He bves 6 in true Deli bt, 
And Maſter of himſelf appears, 
Who e alike to Hopes and Fears, 
Can boldly ſay each Night, 
To Morrow let 2 Sun his _ diſplay, 
Or i in Clouds hide 1 ¶ have liv'd to day. 


Mr. Coley, 
Idem I. ii. Sat. 7. 
Duiſnam. igitur liber? Sapiens ; fbi gui impericſus, 
uem neque pauperies, neque mors,neque vincula terrent. 
/ponſare cupidinibus, cuntemnere honores 
Fortis, & in ſeipſo totus teres atque rotundus, 
Externi ne quid valeat per leve morari. 


He's Free, who wiſely can himſelf controul, 
And challenge Fate and Death to ſhock his Soul. 
Brave to reſiſt the Tide of wild Deſire, 

And Proof againſt Ambition's cheating Fire. 
All round and ſmooth, that no Load, 


——— 


Juvenal. Sat. xiii. 20. 
Dicimus autem, 


—— — — 


Hos quogque felices qui ferre incommoda vite, 
Nec jactare jugum vita didicere magiſtra. | 


As Happy thoſe, tho' not ſo Learn d, are "oY 


Whom Life inſtructs, who by Experience taught 


For new to come from paſt Misfortunes, look, 
Nor ſhake the Toke, which galls the more tis ſhook. 


Mr. Creech. 
Idem Sat. x. 347. 
Permittes ipfis expendere Numinibus, 
Conveniat nobis, rebuſque fit utile 2. 


Nam pro jucundis apti ſima queque dabunt Di; 
Carior eft illis homo, quam ibi. 


Intruſt thy Fortune to the Powers above, 
Leave them to manage for thee, ow to grant 


a gare, majori virtutis ane ſerunda eff. Mart. \ 
"Tis next to conqu'ring, wiſely to ſubmit. 


> hy * —— toobywr, the dork Mift of Futarities. 
ade 2288 i. e. GOD i the Hope of Cour 
Cowardice. Indeed Self. 


dove is the Cauſe that we are aſham 


en © Plutarch de 8 8 z 0 
age and Virtue, not the Plea and Excuſe . der and 
to own that the Evil that befalls us happens through 


_ own a Foul, an and ſo we charge — — as Mr. rr „ N ſuitably, Fab. 11. Lib. 5 
Nothing here below 2 . 5. 


But ſhe may us anſwer ſo, 
We do make her rule our Fate, 
She is the Author of our Adventures. 


: | 


And are we Fools ſo to take = Meaſures ? 
This Excuſe we meditate 
We accuſe our Luck, not to be long 
Fortune: * has the Wrong. 
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What their unerring Wiſdom ſees thee want 
In Goodneſs as in Greatneſs they excel: 
Oh, that we loy'd ourſelyes but half ſo well! 


Mr. Dryden. 


nother neceſſary Part of human Improve- 
Pan to be able 2 ſet a juſt Price on thoſe 
Thin which are the chief in moving our Appe- 
rites. Becauſe from the exact Worth and V ue 
of them we are to judge how far we may juſtly 
1abour to be concern'd about them. Amongſt 
theſe, that which appears with moſt Fi re and 
Solendor, and which is moſt capable of ſolicitin 
elevated and noble Souls, is the Opinion of Wort 
and Excellency, the Foundation of Glory and of 
Praiſe. Now as to this Concern, we are in ſuch a 
manner to form and diſpoſe our Mind, as to en- 
deavour as far as poſſible the procuring and the 
preſerving that kind of Eſteem which 1s * /imply 
ſo call'd, being the bare good Opinion of good 
Men: Inaſmuch as this regularly flows from the 
Obſervance of the Law of Nature, and of our 
Duty : And becauſe the Want of it may lay open 
an Occaſion to a thouſand Miſchiefs Inconve- 


\ niences*. And if this good Reputation be aſſaulted 


by the Lies and Calumnies of wicked Men, we are 
to ſpare no Labour in reſtoring it to its Primitive 
Purity. But when it is not in our Power to over- 
come Slander, or to ſtifle the falſe Conceptions 
that the World may entertain about us, we are to 
comfort ourſelves with the Teſtimony of a good 
Conſcience, and with the Aſſurance that our In- 
tegrity is ſkill known to God®. | 

As for that Efeem, which we uſually term Inten- 
foe, as Honour and Glory, we are ſo far to purſue 


it, as it redounds from worthy Actions, agreeable 


a fer 2 Cor. viii. 21. Vide Efais de Morale par Mr. Placete, Vol. 4. Diſcourſ. 6, & 7. 


Phileſ. Part VIII. p. 420. 


to Reaſon, and promoting the Good of human 
Society; and as far as it opens a wider Field for 
ſuch generous Undertakings. But how large a 
Share ſoever we obtain of theſe Favours, and even 
by honeſt Means, good heed is to be taken that 
our Mind doth not ſwell with Arrogance and Vain- 
glory + Much more fooliſn and ridiculous is it 
to boaſt of, and to value ourſelves upon, what is 
empty and vain, and gives no ſolid Proof of our 
Worth. Therefore Demonates in Lucian, when 
he ſaw a Fellow priding himſelf in the Wideneſs 
of his Purple, Hark you, Friend (fays he) a Sheep 
us'd to carry this fine Burthen before you, and yet 
was till but a Sheep. But when we want Occa- 
ſions and Opportunities of ſhewing our Worth, 
and are not able to procure them, we muſt bear 
this ill Fortune with Patience, ſince there is no- 
thing in it that can be charg'd upon our Default®. 
On the other hand, it appears to be at the ſame 
time wicked and fooliſh, to affect and uſurp the 
external Enſigns of Honour, when the inward 
Foundations of it are wanting: As it is deteſtable 
Madneſs to aſpire to Fame and to Honours by evil 
Arts, and by Deeds repugnant to Reaſon; and 
to deſire the ſhining above others, only to be able 
to inſult over them, and to make them obnoxious 
to our Pleaſure. Laſtly, Since we are not always 
allow'd the Liberty of building our Fortune as we 
pleaſe, ſince it muſt ſometimes depend on exter- 
nal Cauſes ; our Mind is to be put into ſuch a 
Temper, as when we have once done our beſt, to 
reſt ſatisfied with the Lot that falls to our Share; 
and to look on thoſe Things which we are not 
able to compaſs and to obtain, as Matters which 
do not concern us, and which therefore are not 
worthy our Grief or our Angers. | 

| | X. For 


b Add. Le Grand 


. IX. * Negligere quid de ſe quiſque ſentiat, non ſolùm arrogantis eſt, ſed etiam omnino diſſoluti. Cicero de Off. Lib. 1. 
cin 28. Ti eie. e ers think of 475 is a Sign not only of great Pride and Preſumption, but alſo of entire Impudence. 


See Crævius's Notes. 


2 See the Explication of this Diviſion of Eſteem into fimple and diſtinctive, Lib. 8. Chap. 4. F. 2. and what I have faid 


upon the laſt in my Treatiſe of Games, Lib. 1. Chap. 3. F. 


3 Seneca has very well obſerved, That no Diſgrace ought to diſcourage us from doing good. Si gratum efſe non licebit, niff 


ut videar ingratus, fi reddere beneficium non aliter quam per ſpeciem injuriæ potero, aquiſſimo animo ad Soneſtum confilium, per 
nediam infamiam tendam. Nemo mihi videtur pluris Æſtimare virtutem, nemo illi 1 N devotus, quam qui viri boni famam 
perdidit, ne conſcientiam perderet, 1. e. © When I can't ſhew my Gratitude unleſs I expoſe myſelf to the Diſgrace of being 
thought ungrateful, and I can't be thought to do a Kindneſs, but it will be taken for an Injury; I will ſtill perſiſt fincerely 
in my honeſt Deſign to execute it, though I wade through Diſgrace. For no Man ſeems to have a greater Eſteem for 
« Virtue, or to be more devoted to it, than he, who to fave his Conſcience, has loſt the Reputation of a good Man.” Seneca 


Fyift. 81. See Marc. Antonin. Lib. 5. F. 3. 


+ Plin. Panegyr. Chap. 71. Nam cui nibil ad augendum faſtigium ſupereſt, hic uno mods creſcere teh, fs ſe ipſe ſubmittat, 


fecurus magnitudinis ſue, i. e. He who hath already arriv'd at the nobleſt Pitch of Eminence, ha 


this only Way left of im- 


« proving his Height, by ſtooping to the Arts of Humility and Condeſcenſion, as ſecure of his own Greatneſs. 


Hor. Carm. III. 2. Virtus repulſæ neſcia ſordidæ 
Intaminatis fulget honoribus, 
Nec ſumit aut ponit ſecures, 
Arbitrio popularis aur. 


Claudian. de Conſulat. Mall. 

725 guidem Virtus pretium fibi; ſolag; lat? 

ortune ſecura nitet, nec facibus ullis 
Erigitur plauſuve petit clareſtere vulgi z, 
Nil opis externæ cupiens,nil indiga laudis, 
Divitiis animoſa 25 immotague cunttis 
Cafibus, ex alta mortalia deſpicit arce. 

s Seneca Agamemn. ver. 102. _ EVE 

Modicis rebas longius avun eſt. 

Felix medie quiſquis turbe 
Sorte quietus, 5 
Aura ſtringit littora tuta | 
Timiduſque mari credere cymbam, 
Remo terras propiore legit. 


Nor ſunk by Spite, nor lifted by Applauſe. 


Exceſs of Fortune kills, or cloys, . 


On its own Worth true Majeſty is rear'd, 

And Virtue only is her own Reward ; 

With ſolid Beams and native Glory bright, 
She neither Darkneſs dreads,. nor covets Light. 
True to herſelf, and fix'd to in-born Laws, 


| Mr, Prior. 
Virtue the Tribate ſcorns of vulgar Eyes, 7 
And in herſelf her richeſt Portion lies. 

With native Rays ſhe ſhines, nor owes a Beam 

To glittering Honour, or to gloſſy Fame. 

Unmov'd at earthly Storms, to Heaven ally'd, 

From Heaven ſhe looks, and laughs at mortal Pride. 


But Temp'rance is the Health of Joys. 
Happy the Man whoſe middle State, 
Fearing to tempt the Tide of Fate, 
Securely guides with wary Oar - 

His humble Bark along the Shore, 
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X. For the better maintaining and preſerving 
ümſelf in the World, a Man hath likewiſe need 


of external Goods and Poſſeſſions; as it is fre- 


quently. a Part of our Duty to provide them for 


others. Concerning which, it is the Command 


of Reaſon and Nature, that we endeav gur the 
Procurement of them, ſo far as is conſiſtent with 
our Strength, our Opportunities, and our Honeſty. 
The Ant which Virgil makes ſo prudent a Pro- 
vider for Old Age, is even in the Divine Writings 


. propos'd amongſt the Examples of harmleſs In- 


yeÞ, But becauſe our Wants arę not infinite, 
but lie in a very little Compaſs, therefore we muſt 
moderate our Deſire and our Purſuit of theſe 
Things, according to che juſt Occaſions of Na- 
ture, and the Meaſure. of Sobriety. Socrates in 
Diogenes Laertius, when he us d: te {ee the prodi- 
gious Quantity of Goods expos'd to Sale in the 
— Places, would cry. out, liar i edv 3% 
1%; M kat @ number of Ti Wut are there here e 
I mu! Juv. . v. 6. 


V entre nibil novi 3 —— 
Fe, ny is a 9 8 770 Geek. 


Idem. Sat. Xiv. 31 6. 
— au tamen e 5 
Sufficiat cenſus, ſi quis me conſulat edam : 


I. eee . e fames & Fabre * 


Ic any pak me what would ſatisfy 


To make Life eaſy, thus would I reply : | 


As much. as crore out Feen 0 Tad Cold, 
$25! Mr. Dryden, yu 


; Apuleins 4 A; — 7 4 chooſe my Fortune PY 
1 would my Coat, rather neat and fit, than too long 
or too full. Inaſinuch as in all Things which we ap- 


ply to the Service of Life, whatever exceeds Conve- 


niency and Moderation, turns more to Burthen than 


t6 Uſe. Unweildy Polſeſſions, lite vaſt and monſtrous 


Rutaders, will ſooner drown than guide us. Oy ch 
with Plenty, and, ur with Es ria! 


Luc 92 iv. 375 LD £ > 7 PR Rin $4 
Diſcite an ros 2 produce anten, 
28 


l | lun Hoes Okez, ver. er, we: . 
neat Weg _ 1 enſantur magna int; 8 
V £ us, magnuſque volet; 

_ Me nulla vocet turbg: I 3 
OED © Stringat tennit 3 
eee e ae Nec magna” mes fn 72 


Fabeat eee Cendere pontum. GY 


5 Fran ranfit tutes Fortuna finus, 
Medioque' rates guærit in alto, 


Varun feriunt Juppara auler. 


1 


Add O lib. vi 882, Se. See alſo Va. Maze. Lib 7. 61 
Inopi metuens Formica Nun. Virg. Georg. I. 1. v. 186. PL 


a 


"_ 


5. X. * See my Treatiſe of Games, Lib. 1. . 3. 7 
* Eurip. Ear, 1 Pk 1 2 8 
'Apols 38 bdele, dds Fawn dre? Sun 1 57 
is N 45 e. A 2 Rot 


Et — natura petat.· . 
Salis eſt populi Puvinſque Cerefque. 


True BliG i is frugal, every Brook and Field 
A full Supply for Life and N ature yield. | 


Lucret. v. 1116. 5 
Quod % quis vera vitam ratione gubernet, 
Divitie grandes as: 89 10 vivere wy 
Aub animo. * 


Would Men but 6 once * up to Reaſon's Rules, 
They would not ſcrapeand eringe to wealthyFool; 
For tis the greateft Wealth to live content 

With rs pro's 5117 55: Mr; Grepch, 


Clangiay! in Rufin. ic! 
Vivitur exiguo melius; Natura beatis 
Omnibus eſſe dedit, i fis cognoverit uli. 


Life runs the beſt on lan Nature's * 
Can make all happy that wall uſe their ions 


"Home Carm, III. 16. 
Contratta melius parva e 
Viedtigalia porrigam, 
Quam fi Mygdoniis regnum Halyattici 
Campis continuem ; multa petentibus 
Deſunt multa, bend eſt cui Deus obtulit, 
. £805 ſatis of manu. 


Thus hras q b Mr. 3 ; 
A Field of N F. ad by and a Wood, 
Is all the Wealth by Nature underſtood. 
The Monarch on whom fertile Vile beſtows 
All which that grateful Earth can bear, 
Deceives himſelf if he ſuppoſe, 
That more than this falls to his ſhare. 
Whatever an Eſtate doth beyond this afford, 
Is not a Rent paid to the Lord; 
But is a Tax illegal and unjuſt 


Exacted from it by the Tyrant Luft, 


Much will always wanting be 


: ad To him who much defires. Thrice happy by | 
5 To whom the wiſe Indulgency of Heaven 
is With ORG" Hand 9 _ —_ has e | 


. Falls are {the 0 Wein of. et 1 
Let others burſt in ſwelling Great. r 
Sive me no Title from the Crowd, LIE. 7 
IX 


But let my gentle Bark be row'd 


. Cloſe to the Bank, whilſt Parting G a OY 
Court me in vain to hoiſt my Sails. i: 


When angry. Vengeance puts to Sea 

She leaves in Peace the filet Ba 

At the tall Maſts her Thunders fly.- 

Whoſe blazing e ſtrike the Sky. 
e 

5 * ATP vi. 6. xiii. 7. 


4. * & 1 P 
ON 


The ve that — 5 | 
rayers, 


— — 
To l his idle Hands with idle 


And will not work to live, mould =o ſtarve, 
By. Gods and Men W 


3 en Words are, 8 velut tunicam," magis concinnam, quam langam probare, quizpe etiam ea 77 non pet, 


E trabatur, nibilominus quam lacinia prependens, imp it, & precipitat. Etenim in omnibus ad vite munia utendis, quidqui 
aptam moderationem fupergreditur,, oneri Potias, quam. uſui, exuberat. Igitur & immodice divitie,. velut ingentia & enormia 


gubernacula, facilius mergunt quam reggnt : quod habent irriten * anxiamn enen, Dake Au er In this Paragraph 
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em 


— ſub paupere teffo 
Regesy & regum vita precurrere amicos. | 
A Co ager may match in true Delights 25 
Kings, and their mor̃e luxurious Favourites. 


[em 1.1. Ep. 12. ver 4. 40 
Pauper enim non-eft 9 CUT VETUM ſuppetit uſus. 7 
Hes never poor that holds enough for Uſe. 


| Ouinctil. Declam. 1 3. It is Wealth enough to de- 
2 no more. Turpilius in Priſcian. The happieſt 
Livers are the contented" Maſters of little Fortunes. 


We muſt not then on any account give too looſe 
Reins to our deſire of getting; much leſs muſt 
we invade the Wealth of others by Injuries and 
evil Deſigns . And thoſe Things which we 
have fairly made our ſelves Maſters of, we are to 
account no otherwiſe, than as Helps to our Neceſ- 
ſities, and Inſtruments, to make us deſerve well of 
Mankind. But the Mind muſt by no means fix 
and enſlave itſelf, to poſſeſs and to preſerve them 
merely for their own Sake: or to be perpetually 
employ d in the endleſs Labour of increaſing them. 
'Tisdownright Frenzy, as Juvenal ſays, Syl. xiv. 1 37. 
U, locuples moriaris, egenti vivere fato. 

Living, to ſuffer a low ſtarving Fate, 

In hopes of dying in a wealthy State. 

On the other ſide, tis a very good part of the 
Character whichS7atias gives of a wiſe Man, Sl. ii. 2. 
*Hor-Sat. 8.4 - — ft finis Chang bm one. _ 

Incipias, paris quod avebas. mm 


„ 
| He ed 


and thus Happineſs ever flides by them, 10 ft being full of hoes 
1 


the future. Add. Charron de /a Sageſe, J. 1. c. 21. 


Horat. Epod. 1. 32. 4 
Haud paravero 
Quad aut,  avarus ut Chremes, terra premam, 


5 Diſcindus aut perdam ut nepots. 


77ö;ö;²≅? EE 
Wer poſpdentem mul ta voraceri : 


"HE Quod ſatis eſt cui contingit nil amplius optat. 
; piſt. 2. tes. e 


. 1 . Utar, & ex mudico, quantum res poſcit, acervo 


ollam : nec netuam quid de me judicet heres, 


„Dad non plura datis inventrit. ; 
Add. Cell. J. 10. 6. 17, 11 


e Arrian. Epictet. I. 3. 0. 24. No Man is property an 


viding for us. A Horat. Carm. III. 16. Creſcentem ſequitur curs pecuniam. LOS 
1 4... Care in proportion ſwells with every Bag. e eder 


Fx + bt 
a * 


char. IV. The Duties of Man with regard to himſelf. 
VL on tibi ſepoſitas infelix ftrangulat arca 
Divitias, avidiq, animum diſpendia torquent 


it Le © expoſits cenſus & docta frueud: 


emperies. | 


In ſtifling Cheſts your Wealth is not confin'd, 


Nor, lent on greedy Uſe, torments your Mind; 


But nobly ſpreads,” on decent Ends employ'd, | 


By Moderation, and with Art enjoy d 


We are farther to conſider, that Nature is not 
wanting in a plentiful Proviſion for the Neceſſities 
of her Sons. That the Riches which we hoard 


up for future uſe; are expos'd in the mean time to 


a thouſand Dangers, and ſometimes give us more 
trouble in keeping them, than they gave us La- 
bour in getting them. Laſtly, that whatever 
we leave heap'd together, at our Death, muſt fall 
to an Heir, who may not only be unworthy of 
the Gift, but may deſpiſe and deride the Giver . 
r therefore an honeſt Occaſion of ac iring 
Riches is not to be neglected, ſo the Mindon ht 
to be put into ſo even a Temper, as not to loſe it 
ſelf}, if it ſhould happen to 6 4) — Horace hath. 
taught us the beſt way of dealing with Fortune: 
Odo 295 fora et Et, 
Laudo manentem ; fi celeres quatit 
Pennas, reſigno que dedit, & mea © 
 PFVirtiute me involvo; probamgz 
Pauperiem fine dote quero.” © 


Which a great and noble Withath thus moſt hap- 


120 555 P 
et her love whom ſhe. pleaſe, I ſcorn to woo her; 
Whilſt ſhe ſtays with me, I'Il be civil to her; 


And let baſe Want with its Retinue, ſhow, 

At greater Diſtance, a leſs dreadful Foe. 

Ceaſe your vain Care, let all your Labours ceaſe, 
When your large Wiſh is crown'd with' full Succeſs. 


Stop has yo ſwelling Riches as they grow; : 


Eumen. Panegyr. Thoſe who make not Reaſon the Bounds of their Deſires, are never ſatisfied with any Profuſeneſs of Fortune 
and void of real Enjoyments, they' loſe the preſent in gaping after 
| podamus de Felicitate: The Poſeflon of good Things contribates 

mthing to Happineſs, without the Uſe. Add. Theocrit. Idyll. 16. , _ es n 


T T would not pour 


eng ag Ew | 
In what I might with no lefs Care, 5 
Like a baſe Miſer or a Spendthrift Heir, ; 

Squander above, or bury ander Ground. 


The wide Poſſeſſor vainly clam es „ 
Amon at mes, 
The Term of Hay „ which ſhould bleſs 

The Man that w 4 Mt 


his Titles and his Names, cet S743 6 


» 7 ow 


ifely lives on leſs. 5 
Joh 20 7”; 791 BEES 


The Miſer's ever poor: Thy Wiſh ſhould fall 


On ſome fix'd End: who has enough; has all. 


Til uſe my little Store; and freely ke 
Without Concern; what fair Occaſions lack. A 0 57 2 


And let my greedy diſappointed Heir rn Ane 
Rail when Tm gone, and curſe my want of Care. 


W 


n 


& 


Orphan + we bane , Father on ee, bed is pr: 


tor hee - 
- 


© Zion. Id e 3 EY „„ 3 5 . 3 
vs: bas & gende: uV * 6is i mv ,, How vainly wretched do we ſpend our Vears 
Je Ax, v mn xipda xg mT Tivo Tn uſeleſs Labour and in idle 3 | 
40 wel” & | 2 e e preſent, for a future View. D ** 
* r . Zut not one thinks how bon his mortal Lins 
Muſt ſadly break, and end his wild Deſign. 
| - 4 But 


. Chap. 


170 


But if ſhe offers once to move her Wings, 
I'll fling - + - — 
And, arm'd with Virtue, will more glorious ſtand, 
Than if the Bitch ſtill bow d at my Command. 
Il zarry Honeſty, though ne'er ſo poor, 
Rather than follow ſueh a dull blind Whore *. 


As to Expences, we are to uſe ſuch a Moderati- 
on about them, as moſt willingly to undertake ſuch 
s our Duty requires of us, and yet not ſquan- 
bs our Fortune at a venture, without Neceſſity 
_ without Reaſon . For tis equally fooliſh and 
ſurd, not to apply our Riches to the Ends for 
which they are given us, and vainly to throw them 
away on inferior Uſes and Deſigns. The former 
Vice including numerous Breaches of our Duty 
the latter leading the direct way to Debt, Pover- 


ty, Rapine, Deceit, and a thouſand other Enor- 


mities and Miſchiefs ©. 12. 05 
XI. In Reference to Pleaſure and Pain, tis not 
only the Permiſſion, but the Advice of Reaſon, 
that we avoid 4s much as poſſible all unneceſſary 
Trouble and Diſquiet; and not only endeavour 
to = ourſelves free from Grief and Diſguſt, but 
likewiſe to entertain our Senſes with ſuch Objects 
as are * agreeable and delightful to them 4. 
But to a ob and exquiſite Gratification of 
Senſe, the Mind is by no means to be accuſtom- 
ed; in as much as this Kind of Epicuriſm either 
weakens and enervates a Man, equally oppreſſing 
the Vigor of Body and of Soul, and rendri 
them both unfit for any ſerious Buſineſs; 180 
our Time from better and more neceſſary Employ- 
ments; or waſtes and conſumes our Wealth, and 
our Conveniences of Life; or often, being join'd 
with ſome criminal. Practice, draws after it no 


her back all her vain — Things, 


cent Pleaſures, without ſuffering 
whelm and to drown us. But this is to be fix 


The Duties of Man with regard to bimſelf. Book Il 


other Train, than Trouble, Danger, Damage 
Diſgrace. As therefore dis the next degree to Yn 
neſs, to invite Uneafineſs and Torment without 
uſe or occaſien: So it is very rational to allo 
ourſelves a moderate Taſte of lawful and "Ae 
them to over- 


as an inviolable Rule, That no Pleaſure mutt he 
urchas'd at fo dear a rate, as the Neglect orthe 
ranſgreſſion of our —_ | 
XII. The laſt Care which lies on us in the in. 
proving and well- ordering of our Mind, is wich 
our utmoſt Diligence to maintain its Soverei 
over its own Motions and Affections; the greateiſ 
put of which donot only impair the Health of the 
zody and the Vigor of the Soul, bur caſt fuch 2 
Cloud on the Judgment and Underſtanding, xt, 
wrelt them violently from the ways of Reaſon and 
of Duty, So that a Coldneſs of the Paſſions is, 1; 
it were, the natural popu of Prudence andPro- 
biry — Men . It may not be amis to 
run with ſome light Remarks through the Parti. 
eulars. Jay is in itſelf a Paſſion moſt agreeable 
to Nature. But ſtrict Care is to be taken, that it 
do not break out on improper Occaſions, as upon 
the Misfortunes of other Men : And likewiſe, 
that it do not drive us on any thing that is vain 
and trifling, or baſe and indecent. Sorrow * ;; 
a Canker-that waſtes alike the Body and the Mind. 
This therefore is, as much as ofitble; to be re- 
mov'd and expell'd ; unleſs fo Er as the Offices of 
Humanity oblige us to expreſs our Concern and 
Pity at the AO or at the Deaths of 
others; and as it is requiſite to the great Buſineſs 
ofR nce. Love is a friendly Motion to Man- 
kind; yet this is ſo wiſely to be manag d and mo- 


Add. Charron de la Sopaſſe, l. 1. f. 39. 3.2: % 9 * Herat. 1.2: 224g. RY” Ap 


Diſat-enim ſpargas tua prodigus, "on, neque jumptih 


Q 2 


% 


* - * 
; 3 


þ 2" 
IS 


Hine Ufura-vorav, avidumg; in tempore fienus, ee 
Funn 


Et concuſſa fides, & multis utile & 


You may be gen'rous, and yet not profuſe ; 
Vain ſquandering differs wide from chearful Uſe, 
Which neither fears to break the preſent Store | 


Nor labours in the needleſs Search of more. ; 


Hence greedy Uſury, hence Truſts betray'd, 


And War, ts Wickedneſs a gainful Trade. 


Ovid. Epiſt. 1 5. 76. Duaſqz male amiſit, nunc male queerit opes. 
_ | What Viee has {pent;by Vice he would repair. 


4 Vide Charron de la Sagefſe, l. 2. c. b. . 1,2. 


$. XI. * Mr. Montagne has ſome curious Thoughts, on this Subject, which are worthy our Obſervation. © Nature, fays he, 


« like an indulgent Mother, has enjoined us no AQtic 
« ed to them, not 
« and Alexander in 


midſt of heir great E 


ions for our Neceſſities, but what it is a Pleaſure to e being invit- 
our Reaſon onlx, but by our Appetize, ſo that it is Injuſtice to corrupt thoſe Rules. When I ſee Car 
mployments, enjoying human and bodily Pleaſures fo fully, I can't think it was 


« for the Refreſhment of the Mind, but, to ſtrain it, by. intraducing thoſe violent Actions and laborious Projects, through great- 


4 neſs of Courage, into an on: 


Courſe: of Life. If hap had been thought wiſe Men, what had been their ordinary Cal- 


« ling ? This laſt. The Extraordinary That the Soul aſſiſts and favours the Body, and does not abſolutely refuſe to 
6 ſhare in its Pleaſures, but ſeems to be delighted with them, it is to preſerve a Moderation, as the wiſer Part, for fear through 


<« Indiſcretion Men ſhould turn them into Trouble; for Intemperance is the Bane of Pleaſures; and 


. 


« being any Abridgment of them, that tis a frveetning of them. I direct my Soul to look open both Grief and Pleaſure with 


« a View equally regular and firm, but on the one pleaſantly, and on the other ſowrely ; and, ac 
> the other. The clear fight of good Things is always attended with a diſtinct Know- 


« as careful to ſhorten the one, as: < 


— 


according to its Ability, to be 


« ledge of Evil, and Grief hath ſomething unayoidable at the beginning, as Pleaſure ee in the end, 
« which may cut off all Exceſs. Plate Me Legib. Lib. 1. Tom. 2.) couples them together, and will have it the Duty of Cou- 


rage to encounter Grief and the charming Delights of Plea 


charmin ights of ] e, with equal Bravery. Theſe are the two Fountains at which 
% whoever draws, where, when, and how he ought, whether he be Citizen, Man, or Beaſt, he is hap 
« take as a Medicine, merely for Neceſſity, and ſparingly ; the other to fatisfy 


The firſt he mult 
his Thirſt, but not den Grieß, 


, Pleaſure, Love, and Hatred, are the firſt Things an Infant feels. If Reaſon bappene go [nr them, they follow it, and 


« that is Virtue.” E/ays, Lib. 3. _ ult. 
de Vit. Pythag. F. 39. and what I have 
F. XII. Vink f 


<« particular Honour. They call it Wiſdom, Virtue, and C 
« given ita much pfaperer Name, calli 
Gs Srricks maintain it to be baſe and 


* 
* 


Charron of Wiſdem,"Lib. 1. Chap. 33. and Lai. 3. Ches. 


c 
o 1 
* 4 in 


are many other curious Thoughts 


ore and after. See Prrpby. 


id in my Treatiſe of Games, Lib. 1. 4 4: $.8. 
Declam. 296. Magni afettus Jura non ſpeftant, i. e. Great Paſſions are above Laws.“ See Lib. i. 


9.7. 
"cc | neither lovetar value this Paſſion. (ſaith Montagne) pthough the World ſet a peculiar Eſteem 
onlc 


f ig, 5nd gives it a 


Fooliſh and vain Cotamenditions ! The Halians hare 


calling it, a corrading Humour. It is a Quality always noxious, always fooliſh, and the 


Chap, 2, See allo 


deratcd 


emperance is ſo far from 
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gerated by Reaſon, that it does not throw itſelf 
ay on an ill Object; that it does not procure 
baſe and unworthy Fuel to its Flame; that it does 
not hinder the Exerciſe of other Duties, nor de- 
enerate into Diſquiet and Diſeaſe: That if it ſet- 
Je on a Thing ſubject to Loſs, or to Corruption, 
ic ſtick not ſo cloſely to it, as upon the Failure of 
-- to make the Soul unable to recollect and to reco- 
yer its Force*. * Hatred is pernicious as well to 
the Perſon who employs it, as to him ſt 
| whom it is employ'd. This therefore is to be di- 
ligently quench'd and ſtifled, left it betray us to 
[njuries and Breach of Duty againſt our Neigh- 
hours. And if ſome Perſons do really deſerve our 
Averſion, yet *twould be ſtill Folly to create, on 
their account, Uneaſineſs and Diſquiet to our 
ſclves. Envy is a molt deform'd Monſter, ſome- 
times producing ill Effects in others, but always 
in the envious Perſon; who like Iron, o'er- run 
with Ruſt, not only defiles, but deſtroys himſelf 
continually *. Hope, altho* a Paſſion more eaſj 
and mild than others, yet it is to be guided wit 
ſuch a Temper, that it do not make the heart fick 
nor, by aiming at Things either vain and * un- 
certain, or beyond its Strength and Reach, tire itſelf 
to no purpoſe, and become as Ariſtotle terms it i pu- 
r · ider, 4 waking Dream: And that we do 


not fall under Lucretiuss Cenſure and Character; 


3 Sophocles Antigone, ver. 663. 

"”e MJ os me, @ ml Tis opeves vg" id; 
Tons MY — Wo — 

ipid. Hippol. Coron. ver. 258. 
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Dum abeſt quod avemus, id exſuperare videtur 
Cetera; poſt aliud, cum contigit illud, avemus ; 
Et fitis equa tenet vitai ſemper hianteis, &c. l. ii. oy. 


— Abſent Pleaſures ſeem the beſt ; 

With wing'd Deſire and Haſte we thoſe purſue z 
But thoſe enjoy'd, we ſtraitway call for new. 
Life, Life we wiſh, ſtill eager to live on, c. 
Mr. Creech. 


Fear, asit is a dangerous Enemy to human Minds, 
ſo is it a Motion * altogether uſeleſs and unſer- 
viceable. For that good Caution which ſome 
make to be the Product of it, may ariſe without 
its Aſſiſtance from a wary Circumſpection, and from 
a Prudence alike untouch'd with Anxiety, or with 
Conſternation. Anger is a moſt deſtructive as well 
as a molt violent Paſſion; which is to be reſiſted 
with our utmoſt Strength and Endeavour. And 
whereas ? ſome alledge in its Fayour, that it ex- 
cites our Valour, and confirms our Conſtancy in 
Dangers; its Effect is indeed directly contrary, 
for it binds a Man's Spirit and Courage, and drives 
him headlong to his Ruin „ Anger“, is 
the moſt improvident Thing inthe World : and ſeldom 
acts but what we afterwards repent of. Nearly relat- 
ed to Anger is the Defire of Revenge, which 
when it exceeds a moderate Defence of ourſelves 


Never let Woman rob thee of thy Wits. 


Men ſhould be mod'rate when they fix their Love, 
And ne'er give up their Freedom and their Soul. 


The Bands of Paſſion ſhould be looſely ty'd, 
Fit for a wider or a cloſer Knot. _. 


- 


Our Author here affirms, that the Maxim of Euripides agrees exactly to a Subject contrary to what he applies it to, I mean Ha- 


tred and Enmity, and that it ought rather to be looked upon as a Precept, not to make too 


great a Number of Friends. 


Whereas the Poet only condemns ſuch an Exceſs of Familiarity as cauſes us to _ our Kindneſs beyond the Bounds of Duty, 


and makes the Loſs of the Thing loved intolerable. 


of the foregoing: Or N N N 
Te undd d av 


This is evident from the 


erſes following, which are an Explication 


1 


nor $7 awd 


K Evupioum op wore | 
4 « Anger and Hatred (ſays Montagne) alſo, are above the Duty of Juſtice, and are Paſſions of Uſe only to them who can't 


« be kept to their Duty by plain Reaſon. 
5 Ovid. Metamorph. 1. 2. 781. 
— cm  idet ingratos, intabeſcitque videnda 
— hominum, carpitq; & carpitur una, 
Suppliciumque ſuum eft. \ 
Add. Bacon's ES. 10. BAS: 
6 Horat. Lib. 1. Epiſt. 2. 
Invidia Siculi non invenere Tyranni 
Majus tormentum, 
o See Montagne, Lib. 1. Chap. 17. 


Utatur Motu animi, qui uti ratione non poteft.” Eſſays, Lib. 3. Chap. 1. 


Pale Envy with pernicious Joys ſurveys 
Others Succeſs ; and in Rebe en reys 
Upon her ſelf; her Sin's her 2 


=o a Torment that no Art can reach, 
Of Cruelty improv'd 


ca 


? Ariſtotle ſays that Anger ſerves inſtead of Arms to Courage and Fortitude. This is very probable, but they that oppoſe 


(ener. de ird, Lib. 1. Chap. 16.) anſwer in Drollery 


: Tis a kind of Arms of a new Invention, for if we take away other 


* Arms, that will fail us, our Hands can't weild that, but that guides our Hands, that holds us, and we do not hold it.” 
Montagne's Eſſays, Lib. 2. Chap. 31. in the End; read the whole Chapter, which is very fine and inſtructive. 
'? Ira furor brevis eft, Anger is a ſhort Phrenzy. Hor. Lib. 1. Ep. 2. Add. Liban. Progymn. Vituper. Ire. 


3 Statius, Theb. 10. 697. 


— Ne fræna animo permitte calenti, 
Da ſpatium tenuemg; moram : male cuncta miniſtrat 
Inpetus. 
1 Horat. Lib. 1. Epiſt. 2. | 
221 non moderabitur ire 
Nfectum volet efſe, dolor quod ſuaſerit & mens, 
Dum pe nas odio per vim feſtinat inulto. 


6 — ——— 


Give not the Reins to Paſſion in its Courſe, 
Let Silence cool, and Leiſure break its Force: 
Fury does all things ill. — 


The Man of Rage, whoſe Mind is not his own, 
Muſt often grieve, and often wiſh undone 

What paſs'd when Raſhneſs, deaf to wiſe Debate, 
Prompted the ſpeedy Vengeance of his Hate. 


UMareus Antoninus fays, "Arr © Tpon© Ty auiredut, 70 (uh £0wdowt The beſt way of revenging ourſelves is, not 


r to reſemble him that has done us an Injury,” See what is ſaid in the e, : for o 
Purpoſe, of which our Author quotesa part elſewhere : Non enim ut in * je oneftum eſt, merita meritis repen/are, ita mju- 


un difert, nifs ordine. 


7140 injuriis ; illic vinci turpe eſt, hic vincere. Inbumanum verbum eſt, em pro juſto rece : 20 
Lui dolorem regerit, tantum excuſatius peccat. Magni animi eft, injurias deſpicere, ultionis contume- 


22 


Chapter. Seneca has a proper Paſſage for our 


guidem pro juſto receptum, Ultio, & à contumelia 


and 
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and of out dents or Concerns, anda juſt Aſ- 
ſertion of our Rights againſt the Invaders of them, 
turns, beyond diſpute, into a Vice 


XIII. In ſuch Duties then, as we have already 


reckon'dup, doth that cultureof rhe Mind chiefly 
conſiſt, which all are obliged to undertake, and 
in the implanting and inforcing which thoſe Per- 
ſons ought to employ eſpecial Care and Concern, 
who have the Information and Inſtitution of others 
committed to their Care. For the want of this Im- 
provement, or the Diſpoſition directly contrary 
to it, 'are both repugnant to human Duty, and 
lay ſuch a Rub in our Way, as it is not eaſy to get 
over. And therefore whoever is found deſtitute 


of ſuch a neceſſary xp ne ue 7 juſtly falls under 
ch. 


common Cenſure and Reproa 

There is ſtill behind : a more peculiar culture 
of the Mind, conſiſting in the various Knowledge 
of Things, and of Arts and Diſciplines. This can- 
not be abſolutely neceſſary to the Diſcharge of 
our Duty in general: And therefore every one 1s 
to moderate his Purſuit of them, according to his 
own Capacities and Occaſions, according to the 
Cauſes which drive him on ſach Searches, and the 
Fruits which he may fairly hope to obtain from 
them. Now as for thoſe Arts which adminiſter to 
the Neceſſities and to the Conveniences of human 


Life, no Man can raiſe a Doubt about their Ex- 
cellency and Uſe. But concerning the Study of 
Letters, many have been ſo bold as to mainta 
that Learning is not only uſeleſs, but deſtructiye 
to Mankind; and that for this Reaſon we find i 
to have been forbidden in ſo many Common. 
wealths, above the degree of reading, writi 
and m 1 Accompts. Every one knows the 
common Reproaches that are caſt on Scholars - 
Of their unfitneſs for Buſineſs, their weakneſß of 
Courage, and of civil Prudence, their aukward. 
neſs in Geſture, and in Converſe; with a thouſand 
more Reflections of the ſame Nature, which ſome 
Men have thought themſelves very eloquent in 
ſetting out +. | 

No to come at the Truth of this Queſtion, and 
to know how to ſet a juſt Value on ſuch Attain: 
ments, let-us firſt lay this down for an undoubteg 
Principle, that to rhe acquiring of Wiſdom and 
Prudence, bare Letters are by no meansſufficient, 
without a native Excellency of Soul. If this Hap- 
pineſs be wanting, we can no more produce Wis- 
dom by ſcholaſtical Inſtitution, than we can pro- 
cure a rich Harveſt of Corn by ploughing on the 
barren Sands. For *tis one thing to be a great 
Reader, and another to be a prudent Mane. And 
Quinctilian's Judgment is right, when he ob- 


2 genus 75 non efſe viſum dignum, ex quo peteretur ultio. Multi leves injurias wag demiſere, dum vindican ; 
ile magnus & nobilis eſt, qui, more magne feræ, latratus minutorum canum ſecurus exaudit. 


inus, inguies, contennenur, þ 
. 


windicaverimuis injuriam. Si tanguam ad remedium venimus, fine ira vienia mus, non quaſi dulce fit vindicari, ſed quaſi uti 
Sepe autem ſatius fuit diſſimulare, quam ulciſci, i. e. We muſt not behave ourſelves under Injuries as under Benefits. Theſe 
« *tis good to requite, but the other diſhoneſt ; there tis a Shame to be overcome, here to overcome. Revenge is an inhuman 


« Word, thoup the Thing which it ſignifies is looked upon commonly as juſt and innocent. It differs nothing from an In- 


« jury, but in 


ime. The Aggreſſor does the firſt Injury, and he that revenges himſelf does another in his Turn; this laſt is 


* but little more excuſable than the former. A great and generous Soul contemns Injuries. The moſt injurious Revenge, 
«© and moſt mortifying to the Aggreſſor, is to be judged unworthy of Revenge. Many Men in revenging a {mall Injury, have 
« gained ce an Affront more ſmarting and hard to be forgotten. A Lion hears the Barkings of little Whelps with- 
< out Regard. But you'll ſay; By revenging ourſelves we prevent others Contempt of us: Very well. But if you uſe Re. 
«© venge as a Remedy, do it without Paſſion and Anger, and behave yourſelves, not as if you delighted in it, but as a thing 
.<< profitable. Nevertheleſs we muſt own that it is more advantageous often to diſſemble an Injury than to revenge it.” De 


Tra, Lib. 2. Chap. 32. See Juſtus Lipfuss Notes on it. 


= Add. Le Grand. Philoſoph. p. 8. c. 12, &c. d Eraſnus (Epift. 12. J. 17.) giving a Character of a learned Man, adds, 
He was skilP'd in common Prudence and Knowledge of Affairs, which is generally wanting to Scholars. Procop. Hiſt. Goth. l. 1, 
Learning and Virtue are different Things; and good Diſpaſitions are moſt commonly broken and cow'd by rigorous Inſtitution. Thes- 
Aoricſ us d to lay, Tas impoſſible that they who had been bred up in the ftar of the Rod, ſhould ever arrive to ſuch a Degree of 
Courage, as to contemn Swords and Spears. Plato de Repub. I. 7. No free-born Subject ought to be inſtructed in a ſervile Manner. 
Seneca Hippol. 15 [Fg 5 
Ingenia nelius red ſe in laudem ferunt; 
Si nobilem aninum vegeta libertas alit. 


Plato Gorg. When they (the Philoſophers) apply themſelves to the Management of publick or of e Buſineſs, they are 
moſt contemptibly ridiculous. Arrian. Epictet. I. 1. c. 11. calls a meer Scholar, an Animal that all the World laughs at. Add. 
Montagne J. 1. c. 24. Charron J. 1. c. 39. J. 3. c. 14. n.19, G. Dis the ſaying of an old Poet, Qs bd i d, 
ay wil ve mapi, i. e. Learning ſignifies nothing without a Mind, or Genius. wy 


F. XIII. We may find feveral curious Remarks upon this Subject in Mr. Buddeus's Diſcourſe, entitled, De cultura Ingenii, 
which is the fifth among his Selecta Fur. Nat. & Gent. TE 


Among the Paſſages here collected together by our Author, there are two nothing to the Purpoſe ; viz. The firſt is of 
Plato, whom our Author makes to ſay, That a young Man of honeſt Condition ought not to apply himſelf to any Science in a 
ſervile Way. His Words are, Nullam diſciplinam ingenuum ſerviliter oportet diſcere. In which he ſeems to mean, That the 
Study of Philoſophy is only agreeable to Slaves. But this is not the Senſe of Plato in that Place: He only ſpeaks of the Man. 
ner of teaching Youth the Sciences: He will not have any Conſtraint or Force to be uſed with Children, or have them treated 
like Slaves, but to be inſtructed with pleaſure; becauſe, as he ſays, what is put into them by Force can't remain long; beſides 
he adds, by alluring them, their Diſpoſitions are better known. On (lu - #90) Nv α due. W Siri + iR New 55 
U Fl veiw, of I 58 . wud) © ö, Big a- b xdea tdfv ro onue dap yaorrar NI 3 Biazor #Sev Frusro! war 
Inue - - - Mn mim big - - - - 765 maid a; oy mois ua Muay, dvd re Cord regs, Ive x; dn or v 5, xg,90000, 
30 © *xgs © un, De Rep. Lib. 7. Tom. 2. This is the very Notion which Mr. Locke has ſo well maintain'd in his Tres- 
tiſe, Of Education of Children; ſee chiefly F. 73, &c. and F. 131. of the laſt Edition at Francfort in 1708. Plato is ſo far from 
diſcouraging any from the ſtudy of the Sciences, that he tells us particularly in that Book, what thoſe are that Children ought 
to learn early, and fays, with Nan, that they that cry down Philoſophy, as of no Uſe to the Vulgar, never underſtood it; 

and that moſt of thoſe that meddle with it are not well qualified for it. We will alſo rehearſe ſome Words of the ſame Philoſo- 
pher, and ſo the Heedleſneſs of this Author will give an Opportunity to produce ſome Quotations, which contain ſome re- 
markable Thoughts, 21. Tg 8 vulv 4wapriua (Li d %%) 1 1d νt⅛ gincorgia Id Tap Te oegantiiune (5 Y aan! 
e an U ug] uu av ris er, & 38 vous es &, C yrnoiss. The other Paſſage unfitly applied is, S273 
Hippol. v. 5 , 460. where we may plainly ſee that he is ſpeaking of a clear different Thing, than of a Mind not adorn d with 
the Study of Philoſophy. . | | 3 

| erves; 


Great Souls move raighteſt in the Paths of Praiſe, 
When left to follow their free native Bent.. 


e*3, that Prudence can do more without Learn. 
ing, than Learning without Prudence. Therefore 
tht Perſons naturally fooliſh and ſtupid are not 
turn d into great Sages by the Application of li- 
beral Studies, doth no more detract from the Ex- 
cellency of ſolid Learning, than it doth from the 
Efficacy of Medicines, that they are not able to 
recover dead Men. To him that hath ſhall be 
ven, Matth. xxv. 29“. And Learning, as Ho- 
race ſays, Vim promotet infitam*; and where 
that vis infita, that natural Vigor is wanting, 


dne other Gift is vainly beſtow'd. 


We may obſerve farther, that as Learning can- 
not alter native Folly, ſo neither can it reform a 
native Diſpoſition to Wickedneſs and to Im 5g 4 3 
which, on the contrary, grow more incurable by 
its Application, drawing thence a Supply of 
Arms Gr their open Defence. Tis a Remark of 
Hobbes, that withont Learning it is impoſſible for 
any Man to become either excellently wiſe, or (unleſs 
his Memory be hurt by Diſeaſe, or ill Conſtitution 
of Organs) excellently fookſh ©. | 

But the whole Courſe of thoſe Purſuits which 


paſs under the Name of Learning, is not all of the 


{ame Nature, and therefore ſhould not be all rated 
at the ſame Price. We may divide Learning then 
into three Kinds, ſuch as is U/eful, ſuch as is 
Elegant and Curious, and, laſtly, ſuch as is Vain and 
Jnſignificant 5. Uſeful Learning may be again di- 
vided into three Claſſes, Morality, Phy/ick, and 
Mathematicks. For Divinity ſtands on its own Bot- 


CH av. IV. The Duties of Man with regard to himſelf. 173 


tom; and maintains a ſeparate and a ſuperior Eſteem : 


Tho' if it condeſcends to enter the common Di- 


viſion of Sciences, it muſt be placed under this 
firſt Head. Morality is concern'd about the 
Improvement of Mens Minds, and the Advance- 
ment of a ſocial Life; Phyſick hath the Health of 
the Body under its peculiar Care; and Mathema- 
ticks are of apparent Uſe and Benefit in the In- 
vention of ſo many Arts for the Profit and for the 
Conveniency of human Life. By that Learning 
which we term Elegant and Curious, we under- 
ſtand ſuch as is not indeed of ſo neceſſary Uſe, as 
to render the Life of Man leſs ſociable or leſs con- 
venient upon the Want of it; and yet is worthy 
of the Enquiries of ingenious Perſons, becauſe it 
either leads us deeper into the Diſcovery of the 
ſecret Works of Nature, or ſnews the ſingular 
Excellency of human Wit and Cunning, or pre- 
ſerves the Memory of Things and Actions, and 
the Records of Mankind. And ſuch may we reckon 
the Knowledge of various Tongues, natural Ex- 
periments — Speculations, the more fine and 
ſubtile Parts of Mathematicks, Hiſtory of all 
kinds, Criticiſm (as it preſerves Authors correct 
and entire) Poeſy, * Oratory, and the like. Which 
are all in themſelves excellent, and worthy of 
Praiſe, and ſerve for the Garniture and Ornament 
of human Improvement according to which Mea- 
ſure both the Practice and ? the Value of them 
are to be ſtated and determined. | 
Vain Learning we call, not only ſuch as is made 


a vintilian Inſtit. I. 6. c. 6. Plus fine Doctrina Prudentiam, quam fine Prudentia facere Doctrinam, certum eſt. 


d Leviath. c. 4. © Add Bacon, Eſſay 48. 


3 Montagne's Words are, The moſt learned are not the leſs fooliſh. I love and honour Knowledge as much as they that 


« have it, and if it be rightly uſed, it is the moſt noble and powerful Acquirement of Men. Burt as to thoſe ( and there are a 
« yaſt Number of them) who place their chief Excellency and Worth in it, and refer their Underſtanding to their Memory, 
« Sub aliena umbra Latentes (as Seneca ſpeaks, Epiſt. 33.) and can do nothing without a Book; I hate them, if I may ſo ſpeak, 
« almoſt as much as a Blockhead. In my Country and Time Learning has done much Service to the Purſe, but little to the 
« Sou}, If it meets with dull Men, it loads and choaks them, becoming a crude and undigeſted Maſs ; if with airy Minds, it 
« purifies their Wills, and ſo ſubtilizes their Notions as to turn them into nothing. Tis a Thing of almoſt an indifferent Na- 
ture; a very uſeful Addition to a generous Mind, but pernicious and hurtful to any other: Or rather tis a Thing of a pre- 
« cious hs which can't be attain'd at a cheap Rate. In one Man's Hand 'tis a Scepter, in another's a Fool's Bauble.” Efays, 
Lib. 3. Chap. 8. ; | 

4 This axim of the Goſpel, which our Author applies in the Stile of a Preacher, is meant in another Senſe. 

Lib. 4. Od. 4. ver. 33, 34. | | 

6 See Seneca de Brevitate Vitæ, Chap. 13. and his Epiftle 88. where there are alſo many other fine Reflections on Study: 

7 I wonder our Author hath ſpoke nothing of Logick, which is abſolutely neceſſary, whatever Science we purſue, if we will 
do it with e See Mr: Clerc's Preface to his Latin Logick, and The Art of Thinking ; as alſo the ſecond Volume of Par- 
rhaſiana, Art, 2. 4 

This Science though of no great Uſe, yet is oſten pernicious, becauſe tis very ſubje& to be abuſed. Let us hear Montagne 
about this Matter: “ An Orator of old faid, That it was his Work to make {mall Matters appear great. He is a Cobbler 
that makes great Shoes for a ſmall Foot. They were whipp'd in Sparta who profeſſed any Art of Cheating or Deluding. We 
may believe that Archidamnus King of Sparta could not — without Aſtoniſhment the Anſwer of Thacydides, when he was 
„asked, Who was beſt at Wreſtling, Pericles, or He? He ſaid, This is very hard to determine, for when I have thrown him to 
« the Ground, hell perſuade them that ſaw it, that he did not fall, and ſo win the Prize. They that mask and paint Women 
* do leſs Evil, becauſe tis no great Matter whether we ſee them in their pure natural Shapes, or no; but theſe make it their Buſi- 
< neſs to deceive, not our Eyes, but our Judgments, and to baſtardize and corrupt the very Eſſence of Things. Thoſe Re- 
FP pn who maintain'd a regular Order and Polity, as the Cretans and Lacedemonians, ſet no Value upon Orators. Ariſtotle 
defined Rhetorick wiſely, calling it, An Art to perſuade the People, but Socrates and Plato called it An Art of Soothing and 
* Deceiving ; and thoſe that deny this in the general Deſcription, verify it fully in their Rules. It is an Inſtrument invented 
* to manage and ſtir up the Multitude and diforderly Societies, which is never made uſe of but as a Medicine. Where the 
„Vulgar or the Tgnorant, or both, have the Power, as they had at Athens, Rhodes, and Rome, or Things were in mighty Con- 
* fuſion, there Orators were plentiful.” E/ays, Lib. 1. Chap. 51. Where we may find many other fine Things about this 
Matter. To theſe we may add the Judgment of a modern Author, whoſe Authority is of great Weight. In Diſcourſes by 
* which we ſeek rather to pleaſe and divert, than to inſtruct and compleat the Judgment, we can't blame ſuch fort of Orna- 
ments as are taken from F igures. But except Order 2 Elegancy, the whole Art of Rhetorick, all its neat Ap- 
äplications and figurative Expreſſions according to the Rules of Eloquence, ſerve only to beget falſe Notions in the Mind, and 
corrupt the judgment; ſo that in effect they are nothing but perfect Cheats, and conſequently ought to be avoided in all 
« Diſcourſes which are deſigned to inſtruct; 97 they muſt be eſteemed great Defects, either in the Language or Perſon that 
ules them, ſo far as Truth is concerned. Hence it may appear how little Regard and Concern Men have for the Truth, ſince 
* theſe fallacious Arts have ſo great Eſteem and Reward given them. But Eloquence, like the fair Sex, hath Charms 
too powerful to admit of any Contradiction, and tis in vain to diſcover any Faults in theſe Arts of 2 ſince Men take 
* Pleaſure in being cheated.” Mr. Locke's Phil. Eſſay, &c. p. 642. See alſo what I have ſaid upon this Subject concerning 
the Pulpit, in my Preface upon Tom. II. of Archbiſhop Tillotſon's Sermons. As to Poetry, there is an excellent Diſcourſe in 
Art. 1. of the Parrhafiana, Tom. I. which *twill be a pleaſure to read. TS a : 
I We muſt obſerve here, that ſome of theſe Sciences are neceſſary, if not in themſelves, yet in reſpect to others, in which 
no Progreſs can be made but by their Help; ſuch, for example, is Hiſtory in reſpect of Politicks, and Criticiſm in reſpe& of 
Hiſtory and Divinity. See Mc. Clerc's Ars Critica in the Preface. | 


up 
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up of falſe and erroneous Notions ; but likewiſe 
thoſe Inventions of ny or of idle Men, ſet 
up to amaze our Minds, and to hinder us from the 
Purſuits of ſolid Knowledge. Amongſt which, 
as we muſt needs reckon many Opinions of the 
old Philoſophers, ſo very diſ⸗ le to the ap- 
Sus Nature of Things; ſo we think it will not 
over-ſeyere to join to them the greateſt Part 
of that barbarous Cant, which went under the 
Name of School Learning in the Ages precedin 
the Reformation of Religion; and which is ſtill 
reſolutely maintain d by ſome Men, either becauſe 
they know no better, or becaufe they are aſham'd 
to unlearn what they have made themſelves Ma- 
ſters of with ſuch prodigious Labour, or becauſe 
*tis the manifeſt Intereſt of the Papal Monarchy to 
keep Mens Witsemploy'd on rifles, for fear they 
ſhould make ſome very dangerous Diſcoveries *. 
Now the greater Proficiency any Perſon hath 
made in ſolid Knowledge, the more he deſpiſes 
theſe empty and unprofitable Enquiries. - | 
Another Thing to be confider'd by thoſe who 
diſpute about the Uſefulneſs of Learning is this; 
that the Faults of bad Inſtitution and of hot-brain'd 
Pedants, are not to be charg'd on the Sciences 
themſelyes*. Is it likely, that ſound Knowledge 
and Wiſdom ſhould be learnt in ſuch a School as 
 Yeathias deſcribes under the Philoſophaſter Ura- 
nius? At their Meetings, ſays he, every one talks as 
be pleaſes about the ſublimeſ# Matters, and Points of 
Divine Science; and tho they are perpetually canvaſ- 
ſing theſe Queſtions, yet they neither perſuade others, 
nor will ever lay aſide the Notion they themſelves have 
taken up, but whatever they be, defend them Tooth 
and Nail againſt all Oppoſers. When the Diſputations 
are over, they depart mutually incens d, and vent their 
Rage againſt one another, like quarrelling Gameſters, 
in the moſt abuſive and fouleſt Ribaldry **. Thus the 
Contention ends, without the leaſt Profit given or re- 


ceiv'd; and thoſe who went to the Engagement very 9000 
Friends, come away moſt violent and ſpiteful Enemies 

But ſuppoſing Things rightly order'd, can an, 
one doubt whether a Perſon endow'd with — 
natural Abilities, and inſtituted in ſolid Learnin 
will not diſcharge the greateſt Affairs with ae 
Accuracy and with more Diſpatch, than if he de- 

nded on the bare Strength of Nature, and nes. 
[eQed other Aſſiſtances 11? But then all taal 
who apply themſelves to Study, ſhould be exad 
— rſt that they direct their Enquiries — 
good End, the Service of Life, or the Improve. 
ment and Perfection of their Minds; and not make 
uſe of them for idle Amufements, or pleaſant Me. 
thods of paſſing away Time. Ariftippus © in Dio. 
genes Laertius, being ask d what Things ingenious 
Children ſhould be taught, anſwer'd, Such as they 
may uſe when they come to be Men. T would not 
be only ſhameful, but wicked, if thoſe whoſe Heads 
are fill'd with brave Notions and Sentences ſhoulg 
do no more e than common Ideots . The 
Egyptians call'd their Libraries Phyſict Shops for 
their Souls, intimating their Uſe as well as their 
Excellency*. And Arrian's Epiftetus s thought 
he could not give a worſe Character of Mens be- 
ing falſly and inſignificantly learn d, than to fay 
that they were Lions in their Schools, but meer Ver. 
min out of them. a. | 

They are likewiſe to take heed, that they do not 
reſolve all Science into bare Authority“, and 
Cuſtom of Speech, and an unintelligible Set of 
Terms; but that they ſearch into the ſolid Foun- 
dations of Things, and build their Schemes on 
evident Reaſon. As for thoſe Things which they 
cannot yet bring to clear Demonſtration, there 
mnft be no Stubbornneſs or Obſtinacy in main- 
taining them; but a former Opinion muſt be 
willingly quitted, upon a better and a more cer- 
tain Information; becauſe tis very likely another 


a See Hobbes's Leviath. c. 46, 47. Plutarch (in Alexand.) has left this Cenſure of Ariſtatle's Metaphyſicks, that they can 
afford no real Advantage to the Teacher or the Learner. Martial. II. Epig. 86. 


Turpe eſt difficiles habere nugas, 
Et Rlultus labor eſt ineptiarum. 
- Þ Vid. Charron, I. 3. c. 14. n. 21, &c. 


e The Maſt 


"Tis ſhameful Men ſhould needleſs Knots invent 


2 2 laboriouſly ps, 
eable 


er is 


eſcrib'd v to his Scholars, Bearing above the 


reft only by Impudence, and Volubility of Tongue, he appear d the firſt Fool of the Herd, and conguer'd thoſe that knew nothing, by 


knowing juſt as much. The like Form of ny is ridicul'd by Lucian, in his Accuſato, and in Charron. 
Je, unleſs Action be added. And the Man of Action cannot but ay . and mifcarry, 


de Educat. The Lift of Contemplation is of no 


without the Aſſiſtance of Study and Contemplation. Saluft. Jugurth. The more 7 — have tue to wander at the 
who ſuffer their Parts and Genius, the beſt and the nobleſt a of a Mortal 


barren eee want of Culture. lian. V. H. 1. 7. c. 15. 
Penalty on t 


that could be inflited, to live in utter Ignorance of the Liberal Arts. Add, Cic. 
e T hate Men ors old Pacuvius, in Gell. 1. 53. c. 8.) that are Philoſophers in Opinion, and Drones in Bu. 
e Sophifts ought to have inſtructed their Scholars in Things which are of uſe in common Life, and 


of Truth. 
fins Tfecrates Encom. Helen. 


d Plutarch 


erverſeneſs of theſe 
ature, to ruſt in Idleneſs, and to grow dull and 
en the Mitylenians were Maſters of the Sea, they impos'd this 


eir revolted Allies, that they ſhould not teach Children Letters or m_ : Thinking it the moſt grievous Puniſpment 


ff. I. where he ſpeaks of the Study and Search 


to have exercis'd them in the shilful Management of civil A Fairs; taking this for a certain Truth, that a competent Knowledge if 
e any” Points is highly preferable to the moſt exquifite Atiainments in unneceſſary Speculations; and that it is much better to excel 
others a little in great and important Things, than to go far beyond them in ſmall Matters, eſpecially in ſuch as contribute nothing to the 


Aſfiftance of Life. Lucian in Conviv. *Tis to no Purpoſe to 
de Vita beata, c. 1. 


wiſer, unleſs we are better. 
n Horat. J. 1. Epiſl. 1. ver. 14. Nullius addictus jurare in verba Magiſtri. Vide Ciceron. de Nat. Deorum, l. 1. c. 5. Sens 


f Diodor. Sic. |. 1. c. 49. 


| 20 See about the Abuſe of Diſputes, a fine Paſſage in Montagne's Eſſays, Lib. 3. Chap. 8. which is copied out with ſome 
ſmall Alteration of Words, by the Author of the Art of Thinking, Part 3. Chap. 19. K. 7. 
= Plutarch's Greek is, O efαναl,˙ Lei] 5% aeanlen? Nawaprirer, drugerns. O N aeaxli © & prorghons & gion 


vic, du,. S TAnpweans. The Author alſo —_ — _ Saying of an antient Greek Poet, IT. 
grow wiſe by it. 


gee Dove vv E em, He that 4 ffect Learning ſhou 


eduuare (ua dei, y 


12 The Greek is, O 5 ir 'Agiornrn@ ion Nele, ira i & Sf 163 Ang rd. dv hey; ton, *Ors dvdpes rout 


iT ovT a. 


NI Tfocrates's Words are, Oys [opts] igel dpsuies v, ms & melcia, & & & mls ad ts Jerky uv aegaro dun, & 


J mals keit u¹ dn br CR dang, & di S Hay are, x) ci Th 170 
, agen, £r-Wvuuues Im AY api er Bhs dr nei duese db Seen, ö c 7 4 


en, Y. F 6potieiar F TETY Wy 


66, CH atS TOMIT 


Ml 
usw dpd 631 20%, xz puxpdy EY ig gc, f TOAU Nagipeiv ey Tols pinpois, Y ig winds aess * glos &p5h um" 
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Lucian's Greek is, Qc uv b 


des S To d diu, 6 wi ns eg 


xz Bion pub zeld e me3s 70 (RAN) 


14 Tully's Latin is, Obe/t plerumgue iis, qui diſcere volunt, authoritas eorum, qui docere profitentur, deſinunt enim ſuum Judi 


cium adhibere: id habent ratum, quod ab eo, quem probant, judicatum vident. 
| | + 


Man 


8 L. 4. c. 5. 


baue dN, N] uur raus v. 


cording 
2 
t 

a 
Tack to 
Trouble 
Thing | 
' Truth. 
dT, 
Diador 


have more quick and more piercing 
—— 85 ourſelves; and becauſe every new Day 
iy correct ſome Miſtake in the former. And 
m9 cachable Diſpoſition is amdſt infallible Mark 
of a generous Mind.. Laſtly, Care is to be 
15d, that they do not in ſuch a Manner burythem- 
caves amongſt their Books, as to neglect other 
Duties, and render themſelves “ unfit for the Ge- 
aus of a civil and ſociable Life. For Pedantry of 
Mind is a Vice not peculiar to Scholars, but 
uns in ſome Meaſure through the whole World, 
ind infects Men of all Orders, Profeſſions, and 
Conditions. nag | 
XIV. But although the principal and the moſt 
|aborious Part of human Improvement is concern'd 
about the Mind, we muſt not in the mean time 
neglect the Body 3 ſince * the om makes uſe 
its Supports, and can never nie to any great 
of TN i this Inferior be ill affected. We 
re oblig'd therefore, as much as in us lies, to 
ſecure * 2 ſound Body for our ſound Mind to lod 
ind; and rather to harden our Limbs and Conſti- 
tution by long Endurance of Labour, ; than to 
{often or break their Strength by Effeminacy and 
Idleneſse. Pyrrhas is ſaid to have made this onl 
Requeſt to the Gods in his daily Deyotions, da 
yur, 70 be well in Health, judging this Bleſſing to 
contain under it all Degrees of appineſs. are 
is likewiſe to be taken that our bodily Force and 


Vigor be not weaken'd by Intemperance in Meat 
or Drink, or by anſealbnable and unneceſſary 


the Body ſhould bring an Action of Damage 


conſtant Succ 
is therefore to take care, that he be not d-wamv 


— 


Caae IV. The Duties of Man 19ith regard to bimfelf. 175 


Labours, or any other way. Upon this Account 
Gluttony, Drunkenneſs 4, ddd Uſe of Wo- 
men, and the like Exceſſes are to be ayoided. Tis 
a famous Saying of Democritus in Plutarch*, If 
nfs 
the Soul, the Soul would be ſure to be caſt. Though 
to this it might be replied, that the Miſtakes of 
the Mind in reference to Food, and Pleaſure, and 
other Things which concern the Preſervation of 
the Body, 45 all proceed from its yielding to the 
corporeal Appetites and Affections, contrary to 
the Admonitions of Reaſon: So that the Mind is 
never of itſelf the Cauſe of bringing the Body into 
a worſe Condition than ordinary. And therefore 
to Democritus's Saying on one ſide, we will op- 
pole the no leſs renown'd Sentence of 5 Theophra- 
Aus on the other; The Soul (ſays he) pays large 
Rent to the Body for its Dwelling. = 
XV. OurLife is given us by our great Creator, 
as a kind of Courſe or Race, in which we might 
exerciſe our Strength and Abilities by the Direction 
of Reaſon: And therefore it is not to be mea- 
ſur'd by ſo many Times drawing Breath, but by a 
effion of good A Bons Every one 


4 Agne, an uſeleſs Burden to the Earth, un- 
profitable to himſelf, and troubleſome to others, 


* born only to increaſe the Number of Mankind, 
and to devour the Proviſions of Nature, and 


that he do not only live for the fake of his Pa- 
late t. Farther, fince human Induſtry com- 


1 Plin. N, H. 1. 3. Proem. 77s not to be loo d upon as a Wonder, that mortal Creatures SHould be incapable = knowing all. 


Things. Idem I. 11. c. 3. By my frequent Contemplations on Nature, I have been inffrued never to call any 


„ I. 10. In natural Enquiries we are not to 


that ſhe performs. Diog. 


g incredible 
oceed according to ſtridt Method and Rules, but ac- 


carding as the various Appearances offer themſelves to our Obſervation, and incline our Judgment. Cicero de Nat. Deor. 1. 1. The 


Authority of thoſe who pretend to teach, often proves a hindrance to thoſe who defire to learn. For by this Means : 
a their own Judgment, and to take ins Thing for fi d and certain, which they Bear deliver d by thiſe whom t 
ul 


inctil. Inſtit. I. 3. c. 1. They love the 


neglect to 
ey admire. 


ath which they firſt trod in, whatever it be. And you will find it a moſt difficult 


4 to make Perſons change ſuch Opinions as they imbib'd when they were Children; becauſe every one rather wiſhes to have his 
al over, — to tos To its 11 learn d. formerly, than to be a Learner now. Idem. I. 2. c. ult. No body is willing to ſee a 


Thing laſen d, in which be once appear'd great. Vet, as Plato obſerves, De Repub. 1.5. 
Truth. And all farther Study would be in vain, if it were unlawful to improve the Diſcoveries of t 
uſeful to read that incomparable Book, Medicina Mentis & Corporis, by Mr. Tcherzhau ſen. 

Hamer 


b To this End it may be 
Diador. Sic. I. 1. c. 45. 


5 4 De Sanitate tuenda. Add. Bacon Eff. 30. 
f Ovid. de Pont. "i El. 6. — 2 apy Oy" wat 
— i dle S to 1 


is very unjuſt to be angry with the 
L before 26. 

© Vide 

wer. I. Z. ver. 104. | 


Sil. Ital. 1. 3... Quantum ctenim diftant à norte filentia_vite ? 


Theocrit. Idyl. 14. 


« fix'd upon their Books.“ Larian Conviv. 


=— A filent Life is an untimely Grave. | - 
— Dov n de os 20Y YABEGYs et a Ps 

8 . ſhould be ply d whilſt Age is green. Add Goll. I. 19. c. 10. 

15 Sep hoc l. Antigone. ver. 725; AA ms $ ], N war gavery | 

* 1 55 . Héw 9 9 9 valve 42a, Nor thinks it a Diſgrace to be 

16 « A Learned Inſtitution leads aſide from right and plain Reaſon, thoſe who keep their Eyes and their 


True Wiſdom is not ſtiff or poſitive, 
Mmform d. 


d. . 3 
houghts continually 


7 Here is a Fault in the Original that quite ſpoils the Senſe, viz. Ivitium for Yitium; and bby pes mg Mr. Hertius 
8 


did not correct it in his Edition of 1706. Indeed all this is taken, Word for Word, out of the Ar? of 
the Author ought to have referred us to the Original where he had it. —— TO NY 
E d. Wech.) Seneca Epiſt. 14. in the beginning, and Hierocles upon Pythagoras's 


XIV. * See Plato (in Charmid, p. 464. 

Com Verſes, p. 1 —— Edit. wy Se The 

orpori vaco, cujus fulturis animus ſuſtinetur. Plin. Epiſt. 
Paſſage, though he not-quote them — are they ail 


' Orandum eff, ur. fit mens ſana, in corpore fano, i. e. We muſt pray for a 


4 Juvenal. Sat. 11. Ver. 34. . Buct# 
Noſcenda eſt menſura tuæ mmm 


Lib. 1. Epift-9. The Author alludes to chis id he followi 
guiſh'd by the Italict Letter; ee de ot lowing 


d Mind in a ſaund Body. Juv. Sat. 10. v. 356. 
Fcols only make Attempts beyond their Skill; | 
A wiſe Man's Power's the Limit of his Will. 


* 


This Verſe does not reflect upon an Exceſs in Eating and Drinking, but upon ſuch exorbitant Expences as Men are at, not 


conſidering whether they are rich enough to bear them. For 'tis a Proverb gnity ing 
mine themſelves, what they are capable of, and able to do. Our Author more 
temperance, in his Memoirs collected by Xenophon,” Lib. 1. Chap. 3. 


That Men ought in all Things to exa- 
y refers us to Socrates h is Words about In- 


5 Plutarch's Greek is, Ne e 0 one do am v. Loi, ad 2 ar vote y Gr. The Reflection which our Au- 


4 
* 


thor makes upon theſe Words, is not altogether proper, for though Briskneſs of Spirits, and other Motions of the Body have 
| pa Influence upon the Soul, there are other Paſſions purely ſpiritual, as Covetouſneſs, Ic. which are not leſs violent, and 
much hurt to a-good Conſtitution of Body, See my Treatiſe of Games, Lib. 3. Chap. 4. . 6. and Cap. 5. 5. 11, Ve. 


His Greek is, Tloaw 


To ova NN wolxoy Fur le, in Plui. 


Nes numerus ſumus & fruges conſumere nati. Hor. Lib. 1. Bp. 2. v. 27, .. Ml 
Juvenal is referr d to without Quotation, Aut quibus in ſolo vivendi cauſa palato eff. Sat. 11. v. 11. . : 
3 * Ciceron, de Nat. Deor. I. 2. c. 16. Mihi enim, qui nibil agit, efſe omnino non videtur, i. e. * He that doth not ſhew himſelf in 

Action, ſeems to me to have loſt his very Being. But this is nothing to our Authors Purpoſe, For by theſe Words one of the 


* 
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monly. exerciſes itſelf one of theſe two Ways, in Laud. Buſir. The like Cuſtom was rece:y'd 
either in procuring Things neceſlary for the Pre- amongſt the Peruvians, under their antient 7; Wass 
ſervation of Life, or in diſcharging the Offices of the Nobility alone being allow'd to improve them. 
a ſocial and a civil Condition; which admit of ſelves by the Study of Letters. De 1a Vega. liv. . ip. 
great Variety, and do not all ſuit alike with all Tis a true Obſervation of Aenophon, Cyroped. / i. 

lens Capacities and Abilities ; it is manifeſt Thoſe Perſons arrive at the greateſt Height and Pi. 


that every Man ought with early Care to chooſe fection in particular Attainments, who have given 


out and undertake ſuch a Courſe of Life as is ho» themſelves wholly to ſome ſingle Purſuit, avoiding Mul. 
neſt, profitable, and comporting with his Parts ziplicity of Buſineſs and of Enquiry. As he lays well 
and Strength. In which Choice v Men are uſu- in another Place, Lib. viii. Tis impoſſible that a Man 
ally determin'd, either by Impulſe and Inclina- who profeſſeth many Arts together ſhould excel in all 
tion of Genius and Fanſy, or by ſome peculiar Hence it appears, that not only thoſe Perſons, live 
; Aptneſs of Body or Mind, or by Condition and in a State repugnant to ſoun Reaſon, who main- 
Quality of Birth, or by the Goods of Fortune, tain themſelves by Robbery or Villanics but thoſe 
or by the Authority of Parents, and ſometimes by too, who withdraw themſelves unneceſſarily from 
the Command of the civil State; or laſtly, by the the common Duties and Offices of Life; ſuch at 
Invitations of Opportunity, or by the Compulſion many of the modern Hermits and Monks, as well 
of Neceſſity. 1ſocrates in Areopagit.. gives us as ſome of the antient Philoſophers. But thoſe lo 
this Account of the old Athenians. Under ſo great chiefly fall under this Oenſure, are the ſturdy and 
an Tuequality of Fortunes, they could not preſcribe to all able Yagrants, who abuſe the Divine Name into a 
ibo ſame common Exerciſes. and therefore they. put Trade of getting Money, and make Gop, ir 
them indifferent Ways,according t0 their Circumſtances were, their Tributary. The Wickedneſs of thee 
n Condition. The meaner Sort they engag'd in Agri- Varlets is the greater, if they voluntarily maim or 
culture and in Trading ; well knowing, both that {dle- diſtort any of their Limbs, ſo as to render them- 
«eſs was the Gauſe of Poverty, and Povertya Tempia- ſelves incapable of doing the World any Service, 
tion to Injury.and Miſchief. So that by removing this though they ſhould afterwards deſire it. Tis 2 
Fountain of ¶ ine they thought they ſhould preventthe Cuſtom very remarkable amongſt the Chineſe, that 
Evil ubich us dio flow frum it. As for the more weal- no Perſon of ſound 7 is permitted to beg, 
*thy.them t. HA although he be blind; ſuch unfortunate Wretchez 
. manſhip,. Feats of | Body, Hunting, and Phileſophy.: being employ'd in turning Mills, from which Ser- 

- Apprehending that ſuch Employments and Amuſements vice they earn their Subſiſtence®. . 
muſt needs have this good Effett, to make ſome excel in Again, ſince Time runs on with ſuch ſwift 
Virtus, and to keep athers from being notorious in Vice. Steps, ſince Death ſurprizes Men ſo: often het 


Gal iſs labours tõ prove a Providence againſt the Fyiciriant that denied it: for, ſays he before, To maintain that there art 
«DT, and to 2 of 3 Curt and Action, if much the ſame Thing ; for he that doth not, &c. So that this Paſſage 


« are ſuch Creatures made by Gop as are called Men, who have a Soul, which 2 w _ Life 4 11 1 
little Worth; and there are others 


ments, p.450, 451. See what I have fald in my Treatiſe of Games, Lib. i. 
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1 Jeorrates only ſays, that Bufiris would have no Man have more than one Trade or Profeſſion, becauſe 'tis not poſſible to 
excel in ſeveral. Ae mg uv wi g au f Sen fp iCN N ein, 2d weruCanopbyes mes ignarics 
cet br ih Aνν, vrras· 1 5 6 N auirais — cu , νů r, eie VC o Exa.500 ¾q ig. 5 oy 
be had better have joined this with what he quotes out of Xenophon's. Cyropæd. Lib. z. Chap. 1. f. 8. and Lib. 8. 
bab. 2. . 4 CCC wot rogorg wileonrtly. 2on &f oft F og e 1082 
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and * Work of Man is: to live well. All other Thin „ as to reign, get Eftates, build, 
e 


577 


40 are but A ges and Helps for the more They are mean Souls who are uried in Buſineſs, and do not know 
how to — themſelves, nor to lee them, and reſume them.” Montagne's Eſſays, Lil. 3. Chap. us. kX 
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dur Creator's Pleaſure, we may reſign, 
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aſt a Train of Deſigns*. We. ought like- 
e. have the Accompts of our Life always 
up i | 
. — the Terror of Dying; that with- 
out a trembling Reluctancy, without r = 
demands it, what he lent us of his free Bounty, un- 
der no Terms of keeping | e 
XVI. How 3 every Man loves his 
own Life, and how heartily he ſtudies the Secu- 
jiry and Preſervation of it, is evident beyond Diſ- 
ute. But it will admit of a Debate whether the 
bare natural Inſtinct, which he enjoys in common 
with Beaſts, inclines him to theſe Deſires? or 
whether he is not engag d in them by ſome ſu- 
rior Command of the Law of Nature? For, in 
much as no one can, in a legal Senſe, ſtand oblig'd 
to himſelf, ſuch a Law ſeems to be of no Force 
or Significancy which is terminated in my ſelf, 
which I can diſpenſe with when I pleaſe, and by 
the Breach of which I do no one an I 2 Be- 
des, it looks like a needleſs thing to eſtabliſn 
Law about this Point, ſince the anxious Tender- 
neſs of Self- love would beforehand drive us fo 
forcibly on the Care of our own — as to 
render it almoſt impoſſible for us to act other- 
wiſe *. If then a Man were born only for 
himſelf, we confeſs it would be convenient that 
he ſhould beleft entirely to his own Diſpoſal, and 
beallow'd to do whatever he pleas'd with himſelf. 
But fince by the univerſal Conſent of all wiſe 
Men it is acknowledg'd that the Almighty Crea- 
tor made Man to ſerve him, and to ſer forth his 
Glory in a more illuſtrious manner, by improving 
the good Things committed to his Truſt; and 


- 
-- * 


ſince Society, for which a Man is ſent into the 


World, cannot be well exercis'd and maintain'dg 
n a Readineſs, and to harden our Minds unleſs every one, as much as in him lies, takes 
care of his own. Preſervation (the Safety of the 


whole Society of Mankind being a thing unintel- 
ligible, if the Safety of each particular Member 
were an indifferent Point) it manifeſtly ap 


that a Man by throwing aſide all Care of his own 


Life, tho' he cannot properly be ſaid to injure him- 
ſelf, yet is highly injurious both to Almighty 
Gop, and to the general Body of Mankind 

It was not rightly inferr'd in the Argument we 
juitnow mention'd, that the Law of Nature did not 
concern itſelf with this Matter, becauſe Inſtinct 


did before drive us on the like good Reſolution. 


We ſhould rather imagine, that the Force of In- 
ſtinct was ſuperadded (as an able Second) to the 
Dictate of Reaſon; as if this Help alone could 
ſcarce make a Tie ſtrong enough to keep Man- 
kind together. For indeed, if we reflect on the 
Troubles and Miſeries that conſtantly wait on hu- 
man Life, and do fo far out weigh that little and 


mean Portion of Pleaſure , which through a 


perpetual Repetition grows every Day moreè flat 


and languid, fo that we muſt needs loath it in 


every Enjoyment; and if we conſider farther, 
how 8 Men haye their Days prolong'd only 
to make them capable of more Misfortunes and 
Evils; who is there, almoſt, who would not rid 
himſelf of the Burthen of Life, as ſoon as poſſible, 
if Inſtinct did not render it ſo light and ſo ſweet; 
or unleſs ſo much Bitterneſs or ſo much Terror 
were join'd to our Notion of Death? And yet 
who is there almoft who would not break through 
the bare Oppoſition of Inſtinct, had not the Com- 


Martial, 1. 1. Epigr. 16. As longa vita brevis. Hippoerat. 


Non eft, crede mihi, ſapientis dicere, Vivan : 
Sera nimis vita eſt craſtina : vive hodie. 
EHerat. I. 1. Epiſt. 4. 
Inter ſpem curamgue, timores inter & iras, 
Omnem crede diem tibi diluxiſſe ſupremum; 
Grata juperveniet, que non ſperabitur, Bord. 


$3]. Bal. Lib. 3. ver. 141. 
- ve vetat nutabilis hore 
Prolatare diem. 


Hirat. Carm. i. 4. 


The ſhortneſs of our mortal Line 


d Sil. Ital. ix. 376. 
8 Virtus futile nomen, 
Ni decus adfuerit patiendo, ubi tempora lethi 
Proxima ſint. 


Forbids a longer Thread in our Deſign. 


The Future is the Tenſe of Fools. Dela 


May make to Morrow late; be wiſe to Day. 


Whilſt Hopes, Cares, Fears, and Frets to plague you win 
Think — Day your laſt that is to ſhine,” OT nan 
"Tis not expecting makes a Bleſſing dear: 

An Hour's Reprieve is worth a vulgar Vear. 


Time, ever on the Poſt and on the Change, 
F orbids us to delay. EY ; 


Vite ſumma brevis ſpem nos petat inchoare longam. 


nh —— Virtue's but an idle Sound, 
Unleſs undaunted Honour keeps our Ground 
Againſt the laſt Attack of Fate. 


Pain. N. H. I. 7. c. 40. One Day paſſeth Judgment on another, and the laſt on all. Arrian Epictet. 1. 1. c. 1. Tie opas 
r Smodidvlas When my Time is come, I will be prepar'd im- 


mediately to leave the World. After what manner? Why, like a 


Perſon who is reſtoring what was lent him. Add, M. Antonin. 


l 12. . 12. and Bacon, Eſſay 2. See alſo Montagne's Eſſays, Lib. 1. Chap. 19. 


© Compare Ant. Matth. de Crim. Prolegom. c. 3. , 4- 


J. XVI. * Senec. de Benef. Lib. 4. Chap. 17. Nm eft enim, in quod imus, impelli : quemadmodum nemo in amorem 


ſui cobortandus e, quem adeo dum naſcitur trabit. 


is needleſs to drive us, whither we are going of our own accord. No 


one wants an Exhortation to be perſuaded to love himſelf, ſince he drew in that Principle with his firſt Breath. See alſo Ae - 


n9þhen's Memoirs of Socrates, Lib. 1. p. 423. Ed. Steph. 


2 The Obligation of preſerving and compleating a Man's ſelf, proceeds directly from Self-love plainly, which we have 
proved, F. 15. Note 1. of the foregoing Chapter, to be one of the principal Fundamentals of all our Duties. Indeed Inſtinct 
alone cannot always ſo forcibly conquer our own Idleneſs and Negligence, as to make us know ſufficiently, what is really profit- 
able, or hurtful, to our own Self-preſervation, as Experience teaches. On the other fide, *tis ſometimes too fierce, and ſome- 
times too blind, to leave to its Direction entirely, a thing that requires ſo much Circumſpection, as the Care of ourſelves, and 
our true Intereſt does, which ought to be managed in ſuch a manner, as not to be prejudicial to Religion, the Rights of others, 


or the good of Society. 


Conforts, The places are marke 


3 Mr. ** has over and over prov'd in his Hiſf. and Crit. Dictionary, that the Miſeries of Life are more and greater than its 
ti in his Index. See alſo my Treatiſe of Games, Lib. 3. Chap. 1. F. 3. 
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mand of our Creator ſecur'd us with a much ſtron- XVII. Tis a Queſtion of more Difficulty whe. 
er Bar and Reſtraint *? Nature, ſays Syn” _ theratall, or how far a Man hath Power over 
kan, hath invented this chief Device for the his own Life, either to expoſe it to extreme Dan. 
& Preſervation of Mankind, to make us die unwil- ger, or to conſume it by flow Means and De 

« 7ingly, thus enabling us to bear ſo vaſt a Load of or laſtly, to end it in a ſudden and violent Man. 
| 6 Misfortunes as falls to our Share, with ſome Pa- ner“. Many of the Antients allow'q a Man 
by ce tience and Quiet.” And Socrates in Tenophon b an abſolute Right in theſe Points, and thought he 
| declares it to be og? Jurgy? mHxruue, the Artifice might either voluntarily offer his Life as a Pledoe 
ql of a wiſe Workman,” or Builder, “ to haveimplant- for another's, or devote it 2785 without any ſuch 
| & ed in Men a Defire of producing Offspring; Deſign of preſerving the Life of his Friend: as 
c jn Women a Deſire of nurſing and — whenever he 2 weary of Living, might pre- 

c them up; and in all, when brought up, a vaſt vent the Tardineſs of Nature and Fate. Pl; 

_ &, Defire of Living, and as great a Fear of Death.” calls the Ability to kill one's (elf, h moſt ex- 
And this laſt Motive is the main Security of ey cellent Convenience, in the midſt of ſo many Tyr. 
Man from the Violence of others. For how eaſy ments of Life. Whom we can by no means er- 
were it to kill, were it not ſo hard to die? Hence cuſe from flat Impiety, for daring to think ſo ab- 
he preſently becomes : Maſter of other Mens Lives, jectly of the greateſt Gift of Heaven. It i 
who hath once arrived at the Contempt of his own. our Buſineſs to examine what ſeems moſt ble, 
And the Regard that others have to their own in this Caſe, to the Law of Nature. And here we 
Safety, is the beſt Defence of mine. may take it firſt of all to be true beyond Diſpute, 

2 Quinct. Declam. F What Satisfafion, O wretched Mortal:, can it prove, to keep the Soul for ſo many Years, or, : 
all it, 775 parts in the unpleaſant and weariſome reſtraint of be Bb ? If we dili ah get, ; and 3 * 

oys, all the Pleaſures, which in this univerſal Scene of the World, either attract our Sight, or flatter our Senſes, we ſhall find the 
zobole Life of a to be no more than a fingle Day. muff be low and abjett Minds which are not tired with this poor Circy. 
lation of Actiont. So that he who by 4} ication to hon Arts is able to underftand what is the Perfection of Goodneſs and ir 
Happineſs, will think no Death untimely : and thoſe who refer the Deſign of our Being chiefly to the Mind and Soul, muſt every 
Day be ſurfeited of Life. Ye expect I ſhould now give an account how many things there are in this ſhort Stage, which we ought ty 
avoid and decline; that I ſhould ſet our Fears and our Calamities againſt our 2 and our Succeſs. Let us then weigh thiſe dur 
Comforts for which we weary the' Gods with vain Petitions, and on the account of which we complain of the Shortneſs of Lif:: 
And what are they, but Vanity, Greedineſs, 2 and Luft ? And ſball not we be aſbamed for the Sake of ſuch ſcandalu 

Privileges, to bear Weakneſs, Grief, and tedious ge 5 and even to court their ſtay, when we have an opportunity of throy. 
ing them off and A, > Xenophon Apomn. I. 1. Add. Charron, I. 2. c. 11. n. 8. See Montagne's Effi, 
4% „ . 7. 


4 'Tis the Expreſſion of Seneca, Ita dico, quiſuis vitam ſuam contempfit, tuæ Dominus eſt. Epiſt. 4. and Mr. Corneille, in 
his Cinna, makes Ænilius ſpeak thus of Auguſtus; | | 5 pg 
ug ee 9 Whatever Care or Order thou doft take, 

| He that deſpiſes his own Life, doth make 

| | Himſelf maſter of thine. | Act. 1. Scene 2. 
This Verſe is alſo found in Senecas Tragedy, Hercul. Oet. v. 43. 1 
N Contempſit omnes ille, qui mortem pr ius. He contemns all Men that contemns Death. 

$. XVII. * Mr. Montagne's Words are here remarkable: After he has alledged the Reaſons of ſuch as hold it lawful to kill 
themſelves, he goes on and ſays, Several hold, that they may not leave this World without the expreſs Command of him that 
«« ſent them into it; and that Gop hath placed us in it, not for ourſelves only, but for his own Glory, and the good of 
« others, and he is to releaſe us when he pleaſes, and not we ourſelves ; that we are not born for ourſelves, but for our Coun- 
© try; and therefore the Laws call us to an account of Ourſelves, for their Intereſt, and have an Action of Murder aguinſt us. 
« Nay, we are in another World puniſhed as Deſerters of our Stations, as Virgil (in his Æneids, Lib. 6. v. 434, &c.) ſpeaks: 

Proxima deinde tenent me/ti loca, qui fibi lethum Thoſe doleful Souls in the next Rooms of Hell, 
In ſantes pepertre manu, lucemgue peroſi Who, without Guilt, did flay themſelves, do dwell. 
 Prajecere animas | | 

« *Tis an Argument of much Bravery and Courage, rather to lug the Chain that clogs us, than break it. Rægulus's Conſtancy is 
« more commendable than Cate's Deſpair. "Tis Indiſcretion and Impatience that haſtens our Pace; Virtue will not turn its back 
ec upon any Misfortunes, it rather ſeeks out Trouble and Affliction, as its Nouriſhment. The Threatnings of Tyrants, Fires, 2 &. 
* and Executioners, rather invigorate and enliven it. (See Horace, Lib. 4. Ode 4. v. 55, Sc.] And Seneca's Theb. or Pheniſ. 
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AR. 1. ver. 190, &c. Errat, 
Rebus in adverfis facile eft contemnere vitam, 
. Fortiter ille facit, qui miſer eſſe poteſt, Mart. Lib. 11. Epigr. 57. 
&« Tt is a Sign of Cowardice, and not of Courage, to caſt a Man's {elf into the Grave, under an heavy Tombſtone, to avoid 
e the Strokes of Fortune. Courage will not be beat out of its Way, or Courſe, by any Tempeſt that attends it. | 
Horat.Od.iii.3. Si fractus illabatur Orbis, f the World falls about his Ears, d Gr 
|  ITmpavidum ferient ruine. | The Ruins will not raiſe his Fears. : made 
% Moſt commonly, when we are flying from other Troubles we fall into this. By avoiding Death we ſometimes run headlong e ger 
it. b | | | 
| Hic rogo, non furor eſt, ne moriare, mori? Mart. Lib. 2. Epigr. 80. . : 8 
« As thoſe who, for fear of a Precipice, throw themſelves headlong from it. (See Lucan. Lib. 7. ver. 104, Qc. and Lucretius, Vol ka 
Lib. 3. v. 79, &c.) Contempt of Life is ridiculous, for our Being is our All. Things which have a more noble and excel Tk 
« lent Being, may light ours, but tis againſt Nature for us to deſpiſe it ourſelves, and bring ourſelves to neglect it. Tis a par- * In 
4 ticular Diſeaſe, which no other Creature is troubled with, to hate and deſpiſe ourſelves. *Tis a like Folly to deſire to be an- tain, th 
other Thing than we are. The Conſequence of ſuch a Wiſh does not concern us ſo much, as contradict and hinder itſelf. He Sciable; 
« that deſires to be made an Angel, does nothing for himſelf, he defires nothing better; for having no Exiſtence, how can he vails mo 
«© be ſenſible of, or rejoice at that Amendment? The Security, Indolence, Impaſſibility, and Privation of the Evils of this : 4. X 
« Life, which we purchaſe by dying, bring no Profit to us. In vain he avoids War, that can't enjoy Peace; and in vain he $1408 ody 
«© flies from Pain, who has no way to get Eaſe. All Inconveniences are not ſo heavy, as to make us defirous to die to ar. Th 
« them 3 for ſince there are ſo many ſudden Changes in human Affairs, it is hard to judge when we are come to the full end of being ec 
« our Hopes. All Things, ſays an antient Proverb, are full of Hope to a Man as long as he lives. Eſſays, Lib. 2. Chap. 4 Conſeqt 
« Madam Deſpoulieres has ſome fine Verſes to this purpoſe : runs the 
; 1n greatneſs of Courage Men do not know But Diſgrace follows them hard, as they deſerve. 9. XI 
\ When they are got to the Rank of the Hero's, By ane Death they have eſcaped a thouſand. Into the 
| Thoſe Greeks and Romans who themſelves ſlew, Ha feet it is to troubled Hearts to figh ! ſecret I 
That they might make themſelves famous, It is more noble, more difficult lays befe 
What great Thing have they done? They're departed this Life; Jo bear a Misfortune, than to be delivered from it. very obſ 
| Diverſe Reflex. Stanza x. * 5 And tis 
=_ 


7 ; 


m0. I. 
that 


Ci ap. IV. The Duties of Man with regard to himſelf. 


en both can and ought to apply their 
2 wo 2 Help and Service of another; and 
mw ſome certain kinds of Labour, and an over- 
rus Earneſtneſs in any, may ſo affect the 
guength and Vigor of a Man, as to make old 
- and Death come on much ſooner, than if he 
111 paſs d his Days in Softneſs, and in eaſy Pur- 
ſuits; and one may, without Fault, voluntarily 
contract his Life in ſome degree, upon account 
f obliging Mankind more ſignally, by ſome ex- 
l ordinary Services and Benefits. For ſince 
3 do not only live to our ſelves, but to Gop, 
a to human Society; if either the Glory of 
— Creator, or the Safety and Good of the ge- 
neral Community require the ſpending of our 
Lives, we ought willingly to lay them out on 
ſich excellent Uſes . Pompey the Great, in a 
me of Famine at Rome, when the Officer who 
had the care of tranſporting the Corn, as well as 
all his other Friends, intreated him not to venture 
to Sea in ſo ſtormy a Seaſon, nobly anſwered 
them, That I ſhould go tis neceſſary, but not that I 
ſhould live. And Achilles in Homer, when his Fate 


was put to his Choice, preferr d a haſty Death in 


| the glorious Adventures of War, to the longeſt 


Period of Age, to be pals'd idly and ingloriouſſy 
at home. | ; 
XVII. Farther, in as much as it frequently 
happens, that the Lives of many Men cannot be 
aber d, unleſs others expoſe themſelves, ontheir 
ehalf, to a probable Danger of loſing their own; 
this makes it evident, that the law ul Governor 
may lay an Injunction on any Man in ſuch Caſes, 
not to decline the Danger, upon Pain of the ſevereſt 
Puniſhment. And on this Principle is founded the 
Obligation of Soldiers, which we ſhall enlarge 
upon in its proper place. *Tis a noble Saying of 
Socrates in Plato's Apology, * In whatever Station 
a Man is fix d, either by his own Choice, as judging it 
the beſt, or by the Command of his Superior; in that 
he ought reſolutely to continue, and to undergo any Dan- 
ger that may aſſault him there ; reckoning neither Death 
nor any other Evil ſo grievous as Cowardice and Infamy. 
Nor doth it ſeem at all repugnant either to natu- 
ral Reaſon, or to the Holy Scriptures (which com- 


a Statins Theb. X. 609. 
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mand us to lay down our Lives for our Brethren) that; 
without any ſuch. rigid Injunction of a Superior, 
a. Man ſhould voluntarily expoſe himſelf toa Pro- 
bability of loſing his Life for others; provided he 
hath good hopes of thus procuring their Safety, 
and that they are worthy of ſo dear a Ranſom : 
for it would be filly and ſenſeleſs, that a Man 
ſhould venture his own Life for another whom 
*tis impoſſible to preſerye ; and * that a Perſon. 


of Worth and Excellence ſhould facrifice himſe 


for the Security of an 2 paltry Fellow *. 
We conceive it then to 
may either give himſelf as a Surety for another, 


lawful, that a Man 


eſpecially for an innocent and worthy Perſon, or 
as a Hokies for the Safety of many, in the Caſe 
of Treaties ; upon pain of ſuffering Death, if 
either the accus'd Perſon doth not appear, or 
the Treaty be not obſerv'd. Tho! the other Party, 
to whom he ſtands bound on either of theſe ac- 


counts, cannot fairly put him to Death upon ſuch 


Failure; as we ſhall elſewhere make out. But 
that thoſe vain Cuſtoms of Mens devoting them- 
ſelves out of Foolhardineſs and Oftentation (ſuch: 
as we obſery'd to be in uſe amongſt the Faponeſe) 
are contrary to the Law of Nature, we do not in 
the leaſt doubt. For there can be no Virtue in 


an Action where there's no Reaſon. Nor do we 
pretend to maintain, that the Law of Nature ob- 


ges a Man to prefer the Lives of others to his 
own; eſpecially ſuppoſing the Cafes and Circum- 
ſtances to be equal. For beſides that the common 


Inclination of Mankind is an Argument to the 


8 we might alledge the Teſtimony of 
Witneſſes beyond all Exception, allowing a Man 
to be always deareſt to himſelf, and Charity ſtill to 
begin at home ©. | | | 

XIX. It remains that we examine, whether or 
no a Man, at his own free Pleaſure, either when 
he grows weary of Life, or on the account of 
avoiding ſome terrible impending Evil, or ſome 
ignominious and certain Death, may haſten his 
own Fate, as a Remedy to his prefent or to his 
future Misfortunes . On this Point we have a 
famous Saying of * Plato, in Phedo, frequently 
mention'd with Honour and Commendation by _ 


Felix, qui tanta lucem mercede relinguet. 


Happy, who at a Price ſo noble ſells 


Horat. Carm. III. 2. 


Dulce & decorum eft pro patria mori. 
Mors & fugacem perſequitur virum, 
Nec parcit imbellts eee. 
Poplitibus, timidoque tergo. 


A fleeting Life! 


How ſweet, how glorious is the parting Breath 

With which our injur'd Country's Peace we buy ! 
In vain the Coward flies : whilſt ſwifter Death 

Hangs on his Back, nor ſpares the quivering Thigh. 


d Grotius ad Fonah, C. 1. v. 12. If one Man does well in offering to die for the Preſervation of many (as Phocion told De- 
moſthenes) how much more is he in Fuſtice _ to this, who apprehends 72 to be the ne of the common Danger ? 


dee 2 Corinth. viii. 13, 14. 1. 14. Prin. 
any Argument for the contrary be 


. preſcript. verb. I. 6. C. de ſervit. I. 2. ſ. 9. 
wn from L. 5. ſ. 4. D. Commodati, L. 1. ſ. 28. D. de Sante Silan. Add, Trat. de 


. de aqua pluv. arc. Nor can 


Principiis Juſti & Decori, p. 122, c. d Vid. Lipfi Epiſt. Cent. 2. Ep. 22. Dr. Donne's Bia &, Eſſ. de Morale, 


Vol. 1. p. 50. 


In fine, We may obſerve with Mr. Titius (Obſerv. 115.) That the effect of theſe great Undertakings is not always ſo cer- 
tain, that we need believe that they thereby infallibly ſhorten their Days. Moreover, the equal Poiſe between Se/f-/ove and 


Sxiableneſs, doth not conſiſt in an indiviſible Point, but contains a conſiderable Extent. 


Laſtly, Sociab/eneſs ſometimes pre- 


vails more than Self-Jove. See what J have faidin the foregoing Chapter, F. 1 79. 5 5. 
£ 


„F. XVIII. * The Greek. *Ov dv 715 $av7vy nity, nynotulp©r Bianco 


, i e eee max NV, ilar d du, os 


iu xe, wivorle x dE, wndtv Vaonozel oufyer, wire Savalory wire A H 771 ung Tps d auT Xu. » 
2 There —— be not — Folly, but great Injuſtice in it; for the Law of Nature poſitively ordains, That all other Things 


ing equal, every one ſhou 


d love himſelf better than others, and prefer his own Intereſt before theirs, in a thing of that great 


Conſequence as Life is, which is the Foundation of all the good. Things of this World. By a much ſtronger Reaſon, he that 
runs the hazard of his Life, can't endure that a Perſon of Merit and Worth to Society, ſhould facrifice himſelf to fave his. 

. XIX. 1 Play plainly treats here of the private Inſtructions which the Pythagoreans gave their Scholars, juſt admitted 
into their Schools, and in which they diſcover the Reaſons of the moſt abſtruſe and private Doctrines of their Philoſophy. Theſe 
fecret Inſtructions they call'd their *AT6ppn]a, about which ſee Scheffer, De Not. & Conſtit. Phil. Ital. Chap. 10. What Plato 
lays before of Philolaus, a Pythagorean Philoſopher, will not allow us to doubt, that the Reaſon which he ſets down here, as 
very obſcure and hard to comprehend, is no other than what the Pythagoreans give, to prove that Self-murder is not allowable. 


And "tis the fame exactly which Cicero attribates to Pythageras, 
y b . Aaz Chriſtian 


e Senec. Chap. 20. 


Chriſtian Writers: 6s Us mie ieh 6: dvBgam, 
43 $6 ai, in aur; Avery, & of Am A,νẽuw We 
are plac d, as it were, upon the Guard, in Life; 
and a Man muſt not rid himſelf of this Charge, or 
baſely deſert his Poſt. Which Lactantius hath ex- 
3 more fully in his Divine Inſtitutions; As, 
ays he, we did not come into the World upon our own 
Pleaſure or Choice, ſo neither muſt we quit our Station 
otherwiſe than by the Command of him who gave it 
us; who put us into this Tenement of the Body, with 
Orders to dwell here, till he ſhould pleaſe to remove 
#s. It is worth while to hear how Plato *deſcribes 
the Self-murderer, whom he hath condemn'd to a 
diſgraceful Burial : He that kills himſelf, prevent- 
ing by Violence the Stroke of Fate, being forced to his 
End neither by the Sentence of the Tudges, nor by any 
inevitable Chance, nor on the account of defending 
his Modeſty in extreme Danger; but thus unjuſtly 
condemning and executing himſelf, out of Cowaxdice 
and Unmenlineſs of Spirit. Ariſtotle hath well 
ſeconded his Maſter: To die, ſays he , either to 
77 rid of Poverty or of Love, or of any other Trou- 
le or Hardſhip, is ſo far from being an act of Courage, 
that it rather argues the meaneſt degree of Fear. For 
tis Weakneſs to fly and to avoid 2 2 which are 
hard and painful to be undergone®. Grotius*hath ob- 
| ſerved, that Perſons guilty of Self-murther were 
excluded from decent Honours of Burial, both a- 
mongſt the Gentiles and the Jes. But amongſt the 
latter, one Caſe is commonly excepted, and allow'd 
as a juſt Reaſon for killing one's ſelf; and that is 
when a Man finds he ſhall otherwiſe be made a Re- 
roach to Go p, and to Religion. For acknow- 
edging the Power over our Lives not to be in 
our own hands, but in Go »'s, they took it for 
granted, that nothing but the Will of Go Dp, ei- 
ther manifeſt or preſumptive, could excuſe the De- 
fign of anticipating our Fate. As Inſtances of 
this excepted Caſe, they alledge the Examples of 


Div. Inſtit. J. 3. c. 18. 
© Senec. Pheniſſ. ver. 190. | 
Non eft Virtus 


Sampſon, who choſe to die by his own Stren 
when he + found the true Religion expos d t 
Scorn in his Perſon and Misfortunes: And of Saul 
who * fell on his own Sword, leſt he ſhould 


have been derided and inſulted over by Goy, 


and bis Enemies; and leſt, if he ſhould have v: 
ed himſelf Priſoner, he Slavery of his "in 
and Kingdom ſhould inevitably follow. For 8 
Jeus are of Opinion, that Saul recover'd his Wir. 
dom and Honour, as to the laſt Act of his Life; 
in as much as after the Ghoſt of Samuel had fore. 
told his Death in the Battle, yet herefus'd not to 
engage for his Country and fr the Law of his 
GoD; whence he merited eternal Praiſe, even 
by the Teſtimony of David; who likewiſe com- 
mended fo highly the Piety of thoſe Men, who 
honour'd their Prince's Relicks with a decent 
Burial. | | 

Some extend this Exception and Allowance to 
many other Caſes which bear a Reſemblance to 
the rmer. And the Foundation they build upon 
is this, that as no Man can be properly bond or 
oblig'd to himſelf, ſo no Man can do an Injury to 
himſelf, when he takes away his own Life. Az 
for a Man's being engag'd by the Law of Natur: 
to preſerve himſelf, they ſay the Reaſon of this 
is, becauſe he is conſtituted and appointed b 
GoD for the maintenance of human Society, which 
he muſt not by any means forſake, like an idle 
Soldier, who runs away from the Poſt aflign'd 
him in Battle : And that therefore my Obligation 
to ſave my own Life, is not a Debt to myſelf, but 
to God, and to the Community of Mankind. 
So that if that Reſpect to Go p and to Mankind 
be taken off and be remov'd, the Care of my Life 
is recommended to me only by Senſitive Inſtintt, 
which not riſing to the Force of a Law, an Action 

ugnant to it cannot be accounted ſinful. On 
theſe Conſiderations, they think the Caſe of thoſe 


b Ethic. J. 3. c. 2. 


Valour is not, to be afraid of Life, 


ſome ki 


But bravely to reſiſt impending Woes, 


Timere vitam; ſed malis ingentibus 
And never to ſubmit or to retire. 


_ Ol8ftare, nec ſe vertere ac retro dare. 
Martial, L. 11. Epig. 57. 


Rebus in . r facile eſt contemnere vitam 3 Cowards in Miſery may court their Fate: 
Fortiter ille facit qui miſer eſſe poteſt. He's brave that dare perſiſt Unfortunate. 
Virgil aſſigns a Place in Hell to Self-murtherers : | 
— — a Dui ibi lethum | They 


Taſontes Feperere manus, lucemgue peroſi 


; N Who prodigally throw their Souls away; 
Projecere animas. & State, 


Fools, who repining at their wretch 
f And loathing anxious Life, ſuborn'd their Fate. 

| : | 5 8 | Mr. Dryder. 
Procop. Hiſt. Goth. I. 4. To throw away our Life when there can be no Advantage, is precipitate Madneſs : And tho) ſuch a blind 
Fierceneſs hath ſome vain Shadow of Courage, yet it mill always paſs for Folly, in the Judgment of wiſe Men. Ammian. Marcellin. 
I. 25. c. 4. we con ſider 7 * it 72 the ſame Fearfulneſ+ and Cowardice, to defire Death when we ought not, and to refuſe it 
on £ __ 9242; 24 Add, R: ramin. p. 2. c. 19. Nicol. Trigan. de Regno Ching, I. 1. c.g. Charron,1. 2. c. 11. n. 18. 
L. 2. e. 19. l. v. 


Pe LL. I. 9. Os ay daurdy x]elvy, I © eittagudne Big ameeav woleas, mire mAIes ,o Sulu, irs de uu, y 
&cuxlo @goarerery xv D unde e1ivns ms amoge, Yin uilaraywy, & p¹,t- Y dvardeing q tavro 
Alu d e nor GÞ191 ann g n d 71) mals d pYapeiot, mpaTo @ x7! bre, &c. See a Paſſage of Mr. Montagne's quot. 
ed 5. 17. Note 1. where you'll find an Abridgment, and a lively Repreſentation of the principal Reaſons which can be alledged 
againſt thoſe who believe that Self-murther is allowable, and ſome other Paſſages which our Author puts in the Margin here. 


N This Reaſon does not excuſe Self. murder at all. Suppoſing that we do not any thing to diſhonour Go b on our part, 
tis not our Fault, if profane Perſons take an occaſion unjuſtly to ridicule their Creator; and this does not at all authorize us to 
violate the expreſs Prohibition both of the Natural Law and Revelation, in departing out of this Liſe without his Leave. 


4 *Iwardonerather out of Revenge againſt the Philiſtines, and G 1 I | . Le 
. ge againſt iliſtines, op puniſhed him by hearing his Prayers. See Mr 
See Mr. Le Clerc upon 2 Sam. 1. 14. | 

6 Ariftotle obſerves (Ethic. I. 5. c. 15.) that thoſe who are uin of their own Deaths, are more properly injurious to the 


Commonwealth than to themſelves; and thay therefore they the Ignominy commonly inflicted on their 1 - 
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deſerves a favourable Judgment, and at 
| 1 kind Pity rather than a —— Cenſure, 
who lay violent Hands upon themſelves, when 
they ſee that they ſhall otherwiſe infallibly ſuffer a 
Neath of Torture and Ignominy from their Ene- 
mies; ſince it cannot be forthe Intereſt of the Pub- 
ick, that they muſt needs die in ſo infamous a man- 
ner: Or elſe, when they ſee ſuch an Injury likely 
to be offer d to them, as if they undergo, the 
hall be ever after ſcorn d and derided by the re 
of Mankind. Of the former fort are thoſe who 
ſeing themſelves condemn'd to Death, either by 
cruel Enemies abroad, or bloody Tyrants at home, 
have wilfully prevented the Stroke; either to a- 
void the Tortures and the Shame of a publick 
Execution, or to procure ſome Benefit to their 
Friends or Families by this Expedient. Thus Ta- 
citus, Ann. VI. 29. giving an Account of ſome of the 
gau Perſons under Tiberius, who made them- 
ſelves away, obſerves, that the Fear of the Execu- 
tier render d theſe As very frequent. And that 
whereas ſuch as ſuffer d Death in publick were denied 
the Privilege of Burial, and had their Goods confiſ- 
cated thoſ who died by their own Hands were de- 
cently interr d, and their Laſt Wills ftood good with 
full Effect; theſe Indulgences ſerving as a Reward for 
their Haſte. And here, by the way, we may remark, 
that MartiaPs Cenſure doth not always hold good, 


Furor eſt, ne moriare, mori; 
iris mad to die for fear of Death; 


For, as Æſchines hath well diſtinguiſh'd, To die 
is not ſo terrible, as to bear the Infamy that attends 
ſome kinds of Deaths. | 
The other ſort of Perſons whoſe Death we ob- 
ſery'd to be fo favourably interpreted by ſome 
Caſuiſts 9 are thoſe Women and beautiful Boys, 
who have kill'd themſelves to avoid the Violation 
of their Chaſtity*®. And in their Behalf they 
urge this plauſible Excuſe, that being aſſaulted 
with ſuch a Danger as they could not other- 
wiſe, unleſs by a Miracle, eſcape, they might 
well conclude, that their Almighty Sovereign and 
General now gave them a Diſmiſſion, and that 


a Ort. de fal/. Legat. 
Cato /ef? 4. 1 us 


they might well preſume on the Conſent and 
Leave of Mankind, to whom they were already 
loſt: It being no one's Intereſt that they ſhould 
not anticipate their Death for ſo little a time, to 
avoid the feeling of ſuch Tortures and Abuſes as 
might, perhaps, tempt them to yield to a more 
11 Sin: And inaſmuch as it ſeem'd unrea- 
onable to condemn generous Souls to ſuch a 
Neceſſity, as that they muſt wait for the Sword 
of Villains, who would enhance the Bitter- 
neſs of Death, by their foul and ignominious 
Ufage®. 

But to leave this particular Point without ven- 
turing at a Determination; thus much we take to 
be evident, that thoſe who voluntarily put an end 
to their own Lives, cither as tired out with the 
mo TO which commonly attend our mor- 
tal Condition; or from an Abhorrence of Indigni- 
ties and Evils, which yet would not render them 
diſgraceful Members of human Society; or through 
Fear of ſuch Pains and Torments as by reſolutely 
enduring, they might have become uſeful Exam- 


ples to others; cannot be well clear'd of the 


Charge of Sinning againſt the Law of Nature. 


Sir Thomas Moor ſeems to be of another Opinion 
in his Utopia, but his Reaſons do not prevail with 
us to alter our Judgment. 


But thoſe are, on all Accounts, to be exempted 
from the Crime of Self-murder, who lay violent 
Hands on themſelves, under any Diſeaſe robbing 


them of the Uſe of Reaſon. Many Perſons like- 


wiſe who have run into voluntary Deſtruction, 
upon an exceeding Fright and Conſternation, 
have on that Account been excus'd by moderate 
and candid Judges®. 

It ought to be obſerv'd farther on this Head, 
that it makes no Difference whether a Man kill 
himſelf, or force others to diſpatch him. For 


he who at ſuch a Time, or on ſuch Occaſion, 


_ not to die, is by no means excus'd, if he 
makes uſe of another Man's Hands to procure his 
Death; ſince what a Man doth by another, he is 
ſuppos'd in Law to have done himſelf, and muſt 
therefore bear the Guilt or Inputation of the Fact. 
David was guilty of the Death of Uriah, tho' he 
got it effected by the Hands of the Ammonites. So 


d Vid. Paul. Diac. 1. 15. & Zuſeb. H. E. 1.8. c. 24, 27. © Cicero Tuſc. Qu. I. 30. 
orld rejoicing that he had met with an Opportunity of Dying. For that Divine Power which dwells in us, for- 


bids us to depart without his Leave. But when Heaven preſents a fair Occaſion, as formerly to Socrates, now to Cato, and often 
to other Perſons, I dare engage, that a truly _ Man will quit with Foy this Vale of Darkneſs, to enter into Happineſs and Light. 
e 


And yet ſuch an one will not violently break t 


fairly, when God is pleaſed to give him his Enlargement ; as if 


Chains of his #4 N for this the Laws forbid him ; but he will go out quietly and 


is Releaſe from the Reſtraint were fign'd by the proper Magiſtrate 


and Power. Compare L. 3. ſ. 6. D. de bonis eorum qui ante ſententiam. L. 45.1. D. de jure fiſci. Add, Quinctilian, Declam. 4. 
Ant, Matthe : de Crim. ad l. 48. tit. 5. c. 1. ſ. 9. Grot. ad Judic. c. 16. v. 30. 1 8 


4 9. Curtius, L. 4. c. 16. When Fear hath once got Poſſeſſion of the Mind, Men grow deſperate, and droad nothing but that © 


firſt Object of Terror. Lucan. L. 3. ver. 684. 
Mille modos inter, lethi mors una timori eft, 
Qua cœpere mori ; 


— — 


Amongſt a thouſand Ways of Death, they fear 
That only which in i feel —. — 


Mars timore appetita, Death defired thro Fear, is a Phraſe with Sueton. Add, L. 14. ſ. 3. D. quod metus cauſa, and Montaign's 


Eſſay, L. 1. c. 17. 


7 Tacitus's Words are: Nam promptas ejuſmodi Mortes, metus carnificis faciebat ; & quia damnati, publicatis bonis, ſepultura 
prohibebantar ;. eorum, qui de ſe ſtatucbant, humabantur corpora, manebant teſtamenta, pretium feſtinandi. 


9 This is not a ſufficient Reaſon to juſtify Self-murder, for they ought to comfort themſelves with the Teſtimony of their 
own Conſcience, which can't blame them in that Reſpect, and bear 2 the unwarrantable Cenſures of Men, and the other 


Inconveniences which may redound from ſuch a Violence. True C 


aſtity, as Mr. Thomafius's ſpeaks v 


Divin. Lib. 2. Chap. 2. J 76.) is a Ting which no Man can take away by force, and tis without Reaſon that they are 


eſteemed ſo, who have been obliged to y 
2 


d to a greater Power. 


well (Inſtitut. Jari: 


— 
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were P:late and the Phariſees guilry of that of our 
Saviour, tho' they did not themſelves faſten him 
to the Croſs, but order'd the Soldiers to do it. 
Altho' the Perſon who lends his Hands to ſuch a 
Service, may likewiſe bring himſelf in for a Share 
in the Fault. For this Reaſon we don't admire the 
Reflection which Florus makes on the Deaths 
of Brutus and Caſſius; M bo, ſays he, doth not won- 
der, that theſe wiſe and great Perſons did not employ 
"their own'Hands in their concluding Strokes ? Perhaps 
it was part of their Perſuaſion, that they ought not to 
defile themſelves by ſuch Attempts, but that in deliver- 
ing their moſt holy and moſt pious Souls from the Con- 
finement of their Bodies, they ſhould make uſe of their 
0Wn Lace, in the Intention, and of other Mens 
' Wickedneſs in the Execution. For if it were unlawful 
for'them at that time to end their Lives, it was 
indifferent whether they fell by their own, orby 
others Violence. But if it were lawful, how can 
any Wickedneſs or Guilt be imputed to the Ser- 
vants who aſſiſted them? Tho' the Hiſtorian 
might, in ſome meaſure, be excus d, if the ſame 
Cuſtom were practis d in his Country, which 
Aſchines mentions amongſt the Grecians, that if a 
Perſon murther'd himſelf, the Hand that per- 
form'd the Deed was buried apart from the reſt 
of the 1 * 
JI To conclude, ſince we deny that a Man hath 
abſolute Power over his own Life, it is plainthat 


* Lib. 4, 7. 

b Orat. contra Cteſiphont. | 
© Strabo, L. 10. Heraclia. de Polit. 
« Add, Valer. Max. Lib. 2. Chap. 6. ſ. 7, 8. 


10 Thus Deianira ſpeaks in Seneca (Here. Oct. ver. 996.) 


— —Dextera ſternar tua, 
Sed nente noſtra. . 


“ their lo 


we cannot approve of thoſe Laws, which in ſome 
t 


Countries either command or permit People to 


make themſelves away. Such a Law Diodorus gi. 


culus, L. ii. c. 77. reports to have been i 

amongſt the 0 5 of the Iſland 25 1 
daining, That the People ſhould live 22 to 
ſuch a Number of Years, which being run out 
they eat a certain Herb that put them into 
Sleep, and diſpatch'd the without 
« the leaſt Senſe of Pain.” Add, L. iii. Ch 2, 


And thus too amongſt the Ceans, all Peri 
bove Sixty Years old, were obliged 7 the 2 8 
0 


oiſon themſelves, to ſupply Food for the re 
hough han gives this better Reaſon - 


Practice; © That having arriv'd at ſuch an Ape, 


they were conſcious to themſelves, that the 
were no longer able to promote their Cour. 
© try's Intereſt by their Service; growing now 
towards Stupidity and Dotage *.” Procopius 
Hiſt. Goth. L. 2. relates a Cuſtom of the Herul; 
by which thoſe who were weaken'd and diſabled, 
either by Diſeaſe or Age, voluntarily ſent them. 
ſelves out of the World: The Wives hangi 

themſelves at the 'Tombs of their Husbands, if 


they loſt them in this manner. Ælian, L. iv. C. 4. 


reports ſomewhat to the ſame ole of th 

2 and the 11 2 and Strato, Lib 11. 5 
erodotus, Clio in fin. of the Maſſagetæ, wh 

be conſulted at Leiſure. * 


Vide, H. Lib. 3. Chap. 37; 


— ars ſhall be the Hand of Fate, 


And mine the Will, 
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A 
of SELF-DEFENCE. 


The CoxrzENrs of every Paragraph of the fifth Chapter. 


Te Defence of A Man's Self is a lawful Violence. 
l. And is ordain d by the Law of Nature. 

n. Nhat ſort of Defence is allow d in a natural State. 
iv. Aud what ſort in Cities? 

. Mhetber it is lawful againſ# one that miſtakes. 

. The Time for ſuch Defence in a natural State. 
yu, vIII, IX. And how to of ths B in a Civil State. 
x. Of maiming any Part of the Body. 


xt. Of Chaſtity. 


dereſt Paſſion, but the exacteſt Reaſon re- 

commends to Mankind, belongs Self-de- 
fnce, or * the warding off ſuch Evils or Miſchiefs 
15 tend to our Hurt, when offer'd by other Men. 
This Defence of ourſelves may be undertaken two 
Ways, either without —— him who defi 
the Miſchief againſt us“, or elſe by hurting or de- 
froying him. As to the former Expedient, no ſen- 
ible Man can queſtion, but that it is altogether 
lwful and blameleſs. But concerning the latter, 
many have entertain'd a Scruple ; inaſmuch as 
by putting it in Practice, we hurt or deftroy a 
Man like 'ourſelves, with whom we are oblig'd 
to live in a ſocial manner, and whoſe Death ſeems 
to be as great a Loſs to Mankind as our own. 
And beſides, becauſe a forcible Repulſe of an Ag- 
greſſor may cauſe more Diſturbances and Outrages 
in human Society, than if we ſhould either de- 
cine the Miſchief by flight, or patiently yield 
our Body to it, when an Eſcape is impoſſible. Yet 
that the Defence of ourſelves may not only be 
undertaken the firſt of theſe Ways, but * when 
that proves ineffectual, even with the Hurt of the 
Aſſailant, we are inform'd, as well by the Judg- 
ment of Reaſon, as by the concurring Teſtimony 
of the learned and unlearned World. Tis true, 
Man was created for the maintaining of Peace 


T. Self-preſervation, which not only the ten- 


xII. Of a Box on the Ear. 

xIII. I hether a Man is bound to fly. 

xIv. Hhether the Chriſtian Religion commands 
otherwiſe. | 

xv. Slaughter committed in Self-defence, is guiltleſs. 

xvI. Of the Defence of our Goods. 

xVIL XVII. Of a Night-thief. 

xIx. Of ſuch Defence as is made by him who has 


offered the Injury. 


with his Fellows; and all the Laws of Nature, 
which bear a Regard to other Men, do primarily 
tend towards the Conſtitution and the Preſerva- 
tion of this univerſal Safety and Quiet. Vet Na- 
ture is not backward in giving us an Indulgence 
to fly even to Force, when we cannot by other 
Means ſecure ourſelyes from Injuries and Aſſaults. 
For the Obligation to the Exerciſe of the Laws of 
Nature and the Offices of Peace, is mutual, and 
binds all Men alike; neither hath Nature given 
any Perſon ſuch a diſtinct Privilege, as that he 
may break theſe Laws at his Pleaſure towards 
others, and the others be ſtill oblig'd to maintain 
the Peace towards him. But the Duty being mu- 
tual, the Peace ought to be mutually obſerv d. And 
therefore when another, contrary to the Laws of 
Peace, attempts ſuch Things againſt me, as tend 
to my Deſtruction, it would be the higheſt Impu- 
dence in him to require me at the ſame time to 
hold his Perſon as facred and inviolate; that is, 
to forego my own Safety for the ſake of letting 
him practiſe his Malice with Impunity+. But ſince 
in his Behaviour towards me he ſhews himſelf 
unſociable, and ſo renders himſelf unfit to receive 
from me the Duties of Peace, all my Care and 
Concern ought to be how to effect my own Deli- 
verance from his Hands; which if I cannot accom- 
pliſh without his Hurt, he may impute the Miſchief 


Mr. BARBEYRAC“F NOTES on Chap. V. $ 1. 

1 This is well ſtated by the Roman Lawyers, for they lay it down as a Maxim of the Law of Nations (which we call The 
Law of Nature) Ut vim atque injuriam oy ng : Nam jure hoc evenit, ut quod quiſque ob tutelam corporis ſui fecerit, Fure 
ſcriſſe exiſtimetur, Digeſt. Lib. 1. Tit. 1. De Juſtit. & Jure, Leg. 3. See alſo Lib. 9. Tit. 2. Ad Leg. Aquil. Leg. 4. in princ. 
Indeed, as Mr. Titius obſerves ( Os/erv. CXX. ) there may be ſome Oppoſition between Self- love, and the Duties of a Com- 


munity, either in reſpect to the good Things which can't 


poſſeſſed by two Perſons at the ſame time; and in this Caſe Self- 


love ought often to ſhew itſelf; or in reſpect of Evil, which equally threatens others and ourſelves. Our Author, in this and 
the next Chapter, treats of this laſt Oppoſition, which happens either by the Act of him towards whom we ought otherwiſe to 


obſerve the Laws of the e e or without any Act on his part. 
of the other, „ ee this Oppoſition, is either malicious, or not. He treats of 
1 


other in the following; for the Fa 
the firſt in this Paragraph, and will ſpeak of the other 


e explains the firſt Caſe in this Chapter, and clears the 


5 
* We may add this Explication here, which our Author uſes in his Abridgment of the Duties of a Man and Citizen, Lib. 1. 
Chap. 5. F. 12. f. e. Taking good Heed that he ſhall not gain his Ends in inſulting us; or that he may have Reaſon to fear the 


il Succeſs of his Attempt. 


We ought to obſerve this Limitation well; how unjuſt ſoever the Attempt of the Aggreſſor may be, the Community 


75 0 as unfortunate, we ſhould be reproach'd as Cowards. 


obliges us to ſpare him, if we can do it without Prejudice to ourſelves. By this juſt Temper we may, at the ſame time, pre- 
ſerve the Rights of Self. love, and Duties of Community. The Roman Lawyers have owned this Truth, Ixjuria autem ( ſay 
they) accidere intelligitur, qui nullo jure occidit. Itague qui latronem [ Infidiatorem] occiderit, non tenetur, utique 81 AL IT ER 
PERICULUM EFFUGERE NON POTEST, Inſtitut. Lib. 4. Tit. 3. De Leg. Aquil. F. 2. See Mr. Nood?'s excellent Treatiſe, Ad 
lezem Aquiliam, Chap. 4. p. 15, 16. | 

+ Herodian, Lib. 4. c. 10. "Opus Y Ac, ,], I winorm min; er, duyracet wa Mor, i \opel vel, 
1 uey 38 avuerg T5 ] , x eavardeiag Loy © means). In extream Danger, not only Neceſſity, but Reputation 
obligeth us rather to avenge an Injury than ſuſtain it. Since ſhould we fall by ſuch a Miſchief, at the ſame time that we are 


to 


184 
to his own Wickedneſs, which put me under this 


Procurement of our own Induſtry, would have 
been granted us in vain, if it were unlawfuf for us 
to oppoſe thoſe in a forcible Manner, who unjuſtly 


invade them. And honeſt Men would be expos'd a 


ready Prey to Villains, if they were never allow'd 


to make uſe of Violence in reſiſting their Attacks. 
So that upon the Whole, to 'baniſh Self-defence 
though purſued by Force, would be fo far from 
promoting the Peace, that it would rather con- 
tribute to the Ruin and Deſtruction of Mankind. 
Nor is it to be imagin'd that the Law of Nature, 
which was inſtituted for a Man's Security in the 
World, ſhould favour ſo abſurd a Peace, as muſt 
neceſſarily cauſe his preſent Deſtruction, and would 
in _ produce any Thing ſooner than a. ſociable 

II. But now, whether a violent Self defence, and 
ſuch as is join'd with the Hurt or the Slaughter of 
the Aſſailant be an obliging and a neceſſary Duty 
(as we have already ſhewn. it to be a lawful and 
an allowed Practice) is a Queſtion not ſo eaſy to 
be determin'd. In ſtating which Point we do not 
ſpeak of Soldiers, or of the Guards hired by 
Travellers, who whilſt they defend themſelves 
with the Slaughter of the Enemies or the Robbers, 
at the ſame time protect and deliver their Coun- 
try, a or the Men who have put themſelves under 
their Care. But we confine ourſelves to the Caſe 


of thoſe who are excited to make ſuch Defence by 


their own * particular Danger. Now there are 
ſome who will have this Defence to be fo ſtrict a 
Command, that it cannot be taken off even by 
Civil Conſtitutions; and conſequently that he 
who ſuffers himſelf to be kill'd, when he might 
have violently reſiſted, ought to be look d upon 
as guilty of Self murder. Which is ſomething 
like the Cuſtom in Sparta, where the Ephori pu- 
niſh'd a Man for having ſuffer'd many Perſons to 
injure him. | 

The Author of the Treatiſe, De Principiis Juſti 
& Decori, declares in favour of this Opinion; and 
the Argument he proceeds on is to this Purpoſe, 


2 Hor, 2. Sat. 1. v. 44. 
Nec quiſquam noceat eupido mihi pacis : at ille 
Qui me commorit ( melius non tangere, clams ) 
u.... 


d Plutarch in Phocion : *O 5 $wxlor, «ni —— + d&rJeg [Nizgroga] wi A ale 


Of Self-defence. 


Neceſſity. For otherwiſe. all the Goods Which 
we enjoy either by the Gift of Nature, or by the 


Book II, 
Pag. 33. That ſince amongſt other Thi 

cc = 02 to the — of Man, 2 
hath given us all a quick Senſe of Pain, 2 3 
<« fire of Revenge, together with Hands for th 
© hurting others, or the defending ourſelyes, = 
% may hence infer, that theſe Gifts not being 85 
© ſtow'd on us in vain, it is the Pleaſure of & i 
that we ſhould employ them in procuring — 
« own Safety. And that therefore, not to iT 
my Hands againſt an Aſſailant, tho to the Pro. 
* curement of his Death*, would be the fame 


* Thing as voluntarily to cut them off. Tho; 
4 deed heafterwards confeſſes, Pag. 118. —. 


& Law of Self- preſervation is not of ſo ſtri 

& ceſſity, but that there may ſometimes wi 
6“ ſuch Caſes, as ſhall either diſpenſe with "2 
Obedience to it, or leave him free to do as he 


ce pleaſes.“ 


For our Parts, we think it ought principally to 


be conſider d, whether it much concern the In- 


tereſt of many, that the Perſon invaded ſhould 
ſurvive, or whether he ſeem only to live for him. 
ſelf. In the former Caſe we conceive, that there 
lies an Obligation on a Man to ſecure his own 
Life by any poſſible Means. But in the latter 
Caſe we take it to be a Thing of Permiſton, or 
Allowance only, not of Command, to defend 
one's ſelf by the Death of the Aggreſſor, eſpeci- 
ally if his Life would have been of great Service 
and Profit to many People; and if we may pro- 
bably conjecture, that by dying in ſuch an At- 
tempt, he incurs the Danger of eternal Damna- 
tion. For tho' the Greatneſs of a ſurpriſing Ter- 
ror will ſcarce ſuffer one exactly to weigh the 
Merits of Perſons; and tho? ſuch a Danger as a 
Man voluntarily throws himſelf into, and may 
at his Pleaſure get rid of, ought to find little Re- 
d or Conſideration from others, eſpecially from 

im who is the Subject of his Fury, and at whoſe 
Coſt he is thus extravagant *©+*: Yet that an Ad 
from which ſo great Evils would be brought 
2 another * there would ſometimes from 
is violent Defence) ſhould be reckon'd a Mat- 
ter of ſtrict Duty, and the Omiſſion of it a Sin, 
we ſee little Reaſon to allow. Eſpecially, ſince the 


. Hurt not a peaceful Man ; but if you try 
My Patience far (Loud x keep off, I cry) 


You may repent your Boldneſs. 


i #yx2At ohv©r, You gd ueiy c 


TH Nx oe, 3} under dn a Teo gy Savor. ei g ph uae thay DN, q day gdvep@ , . ren} 


sp awry Pa 27 vu grog dxoin Rg. Mas AenNixiar, Y Juwveies. 5 5 eis f Or mn i ον owTHeian, U mim 
Seer) 0s Y dp207, u Ji wh Heid n Caivg, x) pαεαεαννννενντν 79 pos 163 mAITH5 Siygtov. When he was cenfur'd by 
ſome for letting Nicanor, the Ambaſſador of Cafſander, enjoy his Liberty, he anſwer'd, that he did not diſtruſt the Man, nor 
apprehend any Danger from him: But if Things ſhould happen otherwiſe, he would be glad to let the World ſee how much 

more willing he was to receive an Injury than to offer one. This, if he /ook'd mo farther than his own Perſon, was ſpoke with 
Honeſty, as well as with Bravery. But if a Man by ſuch an Af of Generoſity endangers the Safety of the State, eſpecially being 
himſelf in a publick Truſt, I queſtion if he does not violate that greater and more ſacred Law, his Obligation to his Countr 
— mW om _ wir ES £8. - - 5 4 Plutarch Lacon. Inſtitut. Ty 

© Jfocrates adverſ. Callimach. Ts it not ridiculous and abſurd, that he ſhould petition you for Mercy in ſuch a 
depended on his own Will; which he freely run into at firſt, and from 2 roy fill — of ES 40 Re" 
$. II. Add Grot. Lib. 1. c. 2. & c. 3. ſ. 3. To whom we may apply that Saying of Seneca( Phœniſſ. 294. ) 

fs Vitam tibi ipf fi negas, multis negas. | 
By chooſing Death yourſelf you hazard the Lives of many. | 


* Tn general, no Man can releaſe his own Rights, or renounce his private Intereſts, when they are intermixed with ano- 
ther's, who will notallow us to do it, To this add the Example of Phocion alledged bi nd 5 
: = f N 1 does 3 5 ſay this, tis our Author's — my POINT  06-Soager 
iban. Declam. 23. A & ù Y:agvy, d d dbu, mas 25 5 fo 40 
j hid 0 ed andthe, fo — (oh 8 an Tov *dpaow idixnxus. He who unleſs he had offer'd one In 
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lt was very wiſe Conduct that which J/ocrates reports of 


0/77. 1, _ 
1d Maxim might be ſo well apply'd to this Caſe, 


that any Man may renounce his own Privilege, pro- 


vided he doth not thereby injure a third Perſon - 


rated, This, fays he, is the Nature of all Benefits, 
that they do not impoſe a Neceſſity, but grant a Power. 
Whatever Expedient you invent to procure the Ho- 
wur or Safety of another, loſes the Name of a Pri- 
vilege, if you compel him to make uſe of it. Run 
wer all the Inſtitutions and all the Rights of Man- 


iind, and you ſhall never obſerve that the Law is ſo 


fondly ſolicitous for our Good, as to extort that from 
us, by which it intends only to do us a Favour. 

IIl. But in order to more exact Judgment of 
Self-defence, and to know by what Rule it ſhould 


he moderated, and how far it may rightly no 
erthe 


ceed: Firſt of all wt ſhould examine, whet 

Defendant live in a State of Nature, or of civil So- 
tity; ſince the Bounds of this Practice are much 
narrower in the latter than in the former Condi- 
tion. Which Difference not being obſerv'd by 
many Authors, hath been the Occaſion of their 
delivering ſuch Things in mou concerning un- 
Hlameable Self-defence, as will hold true only under 
one particular State. But now if we firſt diſtinctly 
explain what Right we have to ſuch a Practice in 
2 State of Nature, it will appear with great Eaſe 
and Evidence, how far, and on what Grounds 


Of the juft Deſenee of me's" Self. 


this Liberty is ſtinted, in Perſons living together 


Which —— 5 hath thus expreſs d and illu- 


— 


under a civil Government. 


It is then a good Rule of Prudence, that a wiſe 
Man ought to try all other Expedients, before he 


eed to Arms or Violence . For inaſmuch 


as all Combat and forcible Contention is of un- 
certain Iſſue, it would be adviſable firſt to make 
Experiment of fafer Remedies and Redreſſes, e' er 
we enter the Liſts, and come to a formal Engage- 


ment“. Thus if I can cut off the Invader's 
Accels to me, I am a Fool if I unneceſſarily meet 
him hand to hand. And if I can defend myſelf 
with a Wall or a Gate, tis abſurd in me to expoſe 


my Breaft * to my Foe. Farther, Wiſdom ad- 


viſes us to put up a ſmall Injury, if we can with 
convenience, and fo rather to recede in ſome de- 
e from our Right, than by an unſeaſonable De- 
nce, to expoſe ourſelves to a greater Danger: 
Eſpecially if that Thing or Concern of ours, upon 
which the Attempt is made, may be eaſily made 
amends for, or 
a Debt owing him from another, ſuppoſe to the 
Value of ten Pounds, would act more wiſely, in 
my Judgment, if he made up the Buſineſs by any 
kind of Compoſition, than if he d in a 
troubleſome Suit, where the Lawyers Fees might 
exceed the main Sum which he endeavours to re- 
cover®. HR | | 


5 Declam. 7. Omnium beneficiorum iſta natura eft, ut non fit neceſſitas, ſed poteſtas. Quicquid in honotem alicujus inventum eff, 
definit privilegium wvotari poſſe, fi cogas. Coatta, fi videtur, jura percurrite, nuſquam aded pro nobis ſolicita lex eft, ut quod 
jrefat, extorgueat. See Mr. Daumat's Civil Laws, Tit. 1. Sect. 4. But we ought here to obſerve, contrary to our Author's 
Hypotheſis, That Self-defence is not ſo inſeparable a Right, that we may uſe it or not, at all Times as we ſee fit. The Law 


of Nature does not allow us to defend ourſelves only, but it 


ſitively orders us thereby to love ourſelves, and do all we can for 


our Preſervation. See Mr. Vander Mue/en's Commentary on Grotizs, Lib. 2. Chap. 1. 4.8, & 2 and Mr. Titizs's Ob/ervat. 121. 


If we were not under this Obligation, it would follow, that any Man might ſuffer himſelf to 


kill'd as often as he was attack d, 


and no Man need to be concern'd for his Preſervation. Now, who fees not that this tends to the Deſtruction of a Community, 
and to deprive it of the moſt honeſt Men? Beſides, ſuch as ſurvive would have a fair Occaſion to leave the World. It is true, 
that the Creator hath provided by a natural Inſtinct, that every one ſhould defend himſelf, inſomuch that we are more apt to 
ofend on the other fide than this; but this ſhews, that Self- defence is not a Thing abſolutely indifferent in its own Nature, 
or barely permitted, ſo that it is always at our Liberty to ſuffer ourſelves to be ſlain. All that has been faid, tends only to this, 
that a Man may, yea, ought ſometimes to renounce his Right of defending himſelf, as we ſhall ſhew below. And that in theſe 
laſt Caſes, the Fear, into which the Greatneſs of Danger, and the Force of our Natural Inſtinct throws us, may excuſe or free 
them from Blame, who ſave their own Lives by the Loſs of theirs whom they ought rather to have 2 with the Expence 
of their own. We may allo believe on the other hand, that if one ſacrifices his Life through great Kindneſs, or ſome other 
weighty Conſideration which he has for the unjuſt + np, who does not of himſelf deſerve ſuch a Sacrifice, he is excuſable, 
for yielding to a Motive of that Nature, as to be of Force enough to overcome Self- love and Fear of Death. See F. 5. Note 1. 


following. — 20 | L 


III. * Omnia prius experiri verbis, quam armis, Sapientem decet. Ter. Eunuch. Act. 4. S. 7. v. 19. 
Terent. Eunuch. Act. 4. Sc. 6. Tu guod cavere poſſis, fultum admittere eft, i. e.. Tis extreme Folly to meet a Danger that 


« you may avoid.“ 
3 Plautus Amphitr. Act. 2. Sc. 2. * | 
Baccbæ bacchanti fi velis adverſarier, | 
Ex inſand inſaniorem facies, feriet ſæpius: 
Si obJequare, una reſolvas plaga. 


See alſo Trucul. AF. 4. Scen. 2. p. 55. 
Martial, Epig. 64. L. 6. 
Sed miſerere tui, rabido nec perditus ore 
Fumantem naſum vivi tentaveris urſi. 


Oppoſe the raving Gyply in her Fit, 

She'll get more „and you'll get more Blows. 
Be gentle, and her conſecrated Wand 

May then excuſe you with a ſingle Stroke. 


Have Pity on yourſelf, and, tho' you'r tout 
As Maſti Breed, don't take a Bear by th' Snout. 


Liban. Declam. 1. TIp&my wiv 38 mt Singin ma) Aby Head ar aeuCdvewn, d Wl Tols EmMOIS ande, <r0pomva- 
ner AMVrubev, It is a more worthy and more manly Way of Proceeding, not to run preſently to Arms and Violence, but to try 


frft 2 Right may not be recover d by fair Means. 
b o . 


tial. 1. 7. Epig. 64. 
Ab miſer & demens ! viginti litigat anni, 
Quiſuam, cut vinci, Gargiliane, licet ? 


Theocrit. Idyll. 22. v. 180. 


' Oaiyg mv Hors xgx6 whyea d 


Pindar, Olymp. Od. 10. v. 47. 


Nen 5 xperogirey gd 


And If hm. Od. 4. v. 52. 


Eu agdrua , Y warrde- 
uiror, wei! TIC die nid. 


— 


Would any Wretch prolong his Suit, a Score 
Of doub 


Terms, that might be caf# before? 


A great Contention with a little Loſs. - 


"Tis hard to end a Quarrel with the Great. 


War is as blind as Chance: The doubtful Day 
Oft cheats the Fighter, e er it end the Fra 


himſelf (de Permut.) Theſe, ſays he, were the Arts t made uſe of ; never 
' offer any Damage or Treſpaſs : And, in caſe I receiv'd any Injury from others, not to make myſelf my own Redreſſer ; but to refer the 
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repair'd*. Thus a Man who hath 
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the Damage; who, as far as lay in his Power, hath 
broke off all Duties of Humanity and Commerce 
with him; but to his own Security and Quiet. 
And therefore if a Man proyok d by Anger or 
Pain ſhould. happen to exceed theſe — 4 | 
does. no Injury xo. the Provoker, but can only be 


Te ion to the Perſon from hom he receiv d 


faid to have * acted imprudently, or without ſuf- 


ficient Temper and Diſcretion. 
2: But when by the Ae of theſe moderate 
Expedients, I cannot ic 

orce, and am compell'd to enter the Combat. 
During which, if the injurious Party continue to 


puſh on his malicious Deſigns againſt me, and do 
not declare his Sorrow and Repentance for his 


Fault, and his Willingneſs to renew the Peace, I 
am ar liberty, to kill him. And although he do 
not directly attack my;Lite, as {ſuppoſe he only at- 
tempts to load me with a great Number of Blows, 
or to maim me by the Laß of ſome Member not 
vital, or to rob me of my Goods; yet ſince he 
hath once broke the Peace with me, and ſince he 

ives me no Caution or Security, that he will not 
trom theſe leſſer Injuries proceed to much greater, 
I may even in theſe Caſes make uſe of Exiremities 
for my own Deliverance. For ar the ſame Inſtant, 
as a Man profeſſes himſelf 1 (which he 
doth while he injures me without ſhew of Repen- 
tance) he gives ine, as far as tis in his Power to 


give it, an iuſinite Liberty of. proceeding againſt 


him. Some indeed there are who do not approve 
ofthis Liberty ofrefſting in infinitum : For (ſay they) 
there can be no watural Right of Defence and of Re. 
ande againſt Injuries, but ſuch: as is conſiſtent with 
that Order, uhich is the chief End and Deſign of 4 
' focial Life. Therefare in reſiſting by natural Right. 

this Exception is. always underſtood, unleſs the ſocia 

Order beinfring'd . preſent reſiſting, vo which 
Order Nature hath the firft aud chiefeſt Regard. And 
if this Caution were not interpos'd, upon our failing to 


Of 66 e Ju Defence of 0146's Sell. 


At the ſame timę it may be obſcry'd, That the 
injur'd Party doth not 8 Patience and Mo- 


he 


moderate ſet to the Liberty of Reſiſtance. 
nnot ſecure myſelf from the im- 
pending Danger, I am then to oppoſe Force with 


Book II. 
maintain that neceſſary and natural Order 

render Society itſelf unfociable*. But we de og 
means 2 that this infinite Liberty of reſiſting i 


to be actually made uſe of in all Caſes 

ſeveral intervening Conſiderations may _— 
the injur'd Party not to proceed to Extremirics. 
But only that the injurious. Perſon cannot com. 
plain of hard Meaſure, though he be repelbd with 


the utmoſt Violence and Severity. The Life of 


Men would be then indeed moſt proper] ö 
inſociable, if, in a natural State, a — 
For wh: 
Age of Torments ſhould. I undergo, if — 
Man were allow d perpetually to lay me on on! 
with moderate Blows, 2 6-4 Malice I could — 
otherwile ſtop or repel, than by compaſſing his 
Death? Or it a Neighbour were continual y to 
infeſt me with Incurſions and Ravages upon my 
Lands and Poſſeſſions, whilſt I could not lawfully 
kill him, in my Attempts to beat him off? For 
ſince the chief Aim of human Soczableneſ5' is the 
Safety of every Perſon, we ought not to fanſy 
in it any ſuch Laws, as would make every good 
and modeſt Man of neceſſity miſerable, as often 
as any wicked Varlet ſhould pleaſe to violate the 
Law of Nature againſt him. And it would be 
highly ablurd to cſtabliſh Society amongſt Men 
on ſo deſtructive a Bottom as a Neceſſity of en- 
during Wrongs. W herefore he is to be reckon'd 
a fooliſn and baſe Traytor to his own Safety, who 
whilſt aq Enemy perſiſts in the Exerciſe of Hoſti- 
lity, vainly ſpares his Life, and chooſes rather to 
perith, than to deſtroy. For the Law of Nature 
obliges me thus far only to be mild and merciful 
rowards my Enemy, as that if he ſhall expreſs a 
Sorrow for what is paſt, and an Inclination to de- 


ſift from farther Injury, ſhall make Retribution 


for my preſent Damage, and give Security for his 


not offending hereafter, I may entire] e and 
ardon him, and, renewing the e = per- 
m all friendly Offices towards him, as he ſhall 


towards me For meer Revenge, which pro- 


poſes ng Aim but the Grief or the Deſtruction of 


Controverſy to the Decifion of Friends. Lucian. Eunuch. This is highly ridiculous, that Men who pretend to — oe ſhould 


engage in Suits and Querrels:; whereas they aught te cumpeſe, in a Friendly Manner, their Differences of the greateſt 


onſequence. 


Add. L 4. fl 1. D. 4 altenct. jud. nut. That Which Pecybius (in Excerpt. Piere/e.) applies to the Achæ 
in — Caſes, & un ma tos amonbuedut N av rowanup : Unleſs 2 had | may 2 = of . ee ar 
neca, de Ira I. 2. c. 14. Reaſon often preſcribes Patience, when Anger calls for Revenge: And when we might have eſcap'd ſmaller 
Evils, we fink ourſelves into greater« Same apen the Reſentment of one affronting Word have been caſt into Baniſhment : They have 
incurr'd the ſevereſt-Troubles, by. not being alle ta digeſt a flight Injury; and been made arrant Slaves, by their diſdaining a petty 
Encroachment on their Likerty. Ses Staheus, Serm. 19. To this may be apply'd, the“ Interpretation of Matib. v. 25. offerd 
by Grotius, I. 1. c % 8. Though others will have that Saying to relate to Men who are under Oppreſſion, and who can- 
not obtain Juſtice. (Comp. Lamentat. iii. 28, 29, 30.) Whereas in à well- ordered Commonwealth every one is oblig'd to 
apply himſelf for Redreſs of Injuries to the Judge 3 v. 1.) not for the ſake of Revenge { Levit. xix. 17, 18.) but witha 
good Deſign of defending the Laws and Juſtice of his Country, and to hinder wicked Men from reaping any Gain, or any Plea- 
ſure from their Crimes. Lyſtas, Qrat. contra Theomnef., I take it to be a Sign of a moſt litigicus and a moſt ungenerous Temper, 
to ſue a Man for an affronting Ward. It was a Law amongſt the Cyrenians, that the Ephori ſhould bring the litigious Citizens 
before the Court of Fuſtice, and impoſe a Fine on them, with the Addition of a Diſgrace. Arrian, Epictet. I. 1. c. 28. Suppoſe 
1 flend as. deaf as 4 Stine when I am abus'd ; what Advantage can the Slanderer reap from his Calumny ? Seneca de Iri. To deſpiſe 
injuries a Mark ef. a. great and generaus Mind. 'Tis one of the moſt grating Ways of being reveng'd upon a Man, by ſeeming not 
to think him worthy our Revenge. He is truly brave and noble, who like ſome Princely Beaſt, can hear the puny Dogs barking about 
him _— he ben tr [2 a 4g 1 en BOO 8 OP | f | 
; s Explieation dges not give us true Meaning of CHRIS T's Words, whoſe Senſe is certainly this, as Mr. Le C/erc 
expreſſes it: IR SS CHRI iT would not have us to go to Law for ſmall Matters, leſt having ſuffer'd on 4 ; ”- bring 
ow = one 1 pom * a; * Minds, and ſooner makes an end of Quarrels than the Penal- 
ies which the Ir accoraing to Rs venge which 1 I thei 180 
ee Are 1 — 1 . he ge which is exerciſed by their Means, is often the Cauſe of 


s Theſearea confuſed Heap of Citations. 5 2 
7 Antiphon. Orat. 11. Ou πινπιανννν⁰iuefg bv Y mhedova I of AFA Ah ed, i. e. The firſt Ag- 


py 


« greſſors in an Injury, not only deſerve to ſuffer the ſame, but much greater Evils.” 
It is a Rule of Hg#hod's, Oper. & Pier. l. 1. v. 710. 5 


2 Bebe 4%. 
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C H A P. V. 
him who hath hurt us, is deteſted and diſcarded 
by Nature, as falling under the Vice of Cruelty. 
Whence it follows, that the Remembrance of 
Enmities and Contentions ought as ſoon as poſ- 
able to be defaced out of our Minds. On this 
Account, as we find the Story in Tully, the The- 
am were accus'd in the General Dye? or Council 
of Greece, for ſetting up a Brazen Trophy of their 
Victory over the Lacedemonians; inaſmuch as it 
lid not become one Grecian State to fix an eternal 
Monument of their Quarrel with another. For it 
ſeems, the Cuſtom was to raiſe their Trophies 
only of Wood, to prevent their long and re- 
roachful Continuance?. | 

But farther, Perſons in a natural State may not 
only repel a preſent Danger that threatens them, 
but having got rid of that Fear, may purſue their 
Succeſs againſt the Aſſailant, till ſuch time as, = 
ſufficient Caution given, they ſhall think themſelves 
ſecure of him for the future. Concerning which 
Caution this is to be obſerv'd; if a Man having 
injur d me, ſhall _— after, repenting of what 
he had done, defire my Pardon, and offer Repara- 
tion of the Damage, I am then oblig'd to be re- 
conci'd to him, and cannot fairly demand any 
farther Security than his Faith and Promiſe. For 
his voluntary Repentance, and Application to me 
for Pardon, are a ſufficient Argument of his 
firm Reſolution to offer me no Wrong for the fu- 
ture. But he who muſt be brought to Repentance 
by main Force, and who then only thinks of 8 
ging Pardon, when his Strength fails him in proſe- 
cuting his Violences; ſuch an one is not ſafely to 
be truſted on his bare Promiſe: And therefore in 
order to our farther Security, we muſt either cut 
off from him all Power of doing miſchief, or we 
muſt lay ſome ſuch Bond or Confinement on him, 
% ſhall hinder him from — — ever after for- 


midable to us: Inaſmuch as his Malice having been 


once expreſsd, and never rightly purg'd or amend- 
ech hath-render'd him a juſt Object of our perpe- 
tual Suſpicion. 

IV. But that which is a lawful Practice in Men 
lying under a natural Liberty, who are to work 
out their Safety by their own Strength, and ac- 
cording to their own Judgment, can p no means 
be indulg d in the Members of Civil States; and 
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eſpecially in regard to their Dealings with their 
Fellow Subjects. For againſt — live un- 
der the ſame Government and Laws (either perpe- 
tually, or only for the time being) they ought to be 
ſo moderate in the Uſe of this violent Self-defence, 
as then only to betake themſelves to it, when the 
Time and Place will not admit of any Application 
to the Magiſtrate for his Aſſiſtance in repreſſing 
ſuch an Injury, as puts either their Life, or ſome- 
thing as valuable as their Life, or 1 ſome Good 
which can never be repair'd, into preſent and ma- 
nifeſt Danger. And even in ſuch a Caſe we are, 
by our own Strength only, to rid ourſelyes of the 
preſent Miſchief, leaving both the Puniſhment, 
and the Caution for future good Behaviour, en- 
tirely to the Magiſtrate's Determination. Cicero 
* rells us, that nothing is ſo contrary to Rights and 
Laws, as the uſing Force in a well-order'd Common= 
wealth : But then 'tis his own Obſervation in ano- 
ther Place, that theſe Laws are ſilent, when Arms 
appear bent againſt us; and do not command us to 
wait for their Help and Protection, when e ſhould 
moſs certainly ſuffer an unjuſt Violence, before we 
could procure a juſt Reareſs. © 

By theſe Rules and Foundations which we have 
laid, may be decided moſt of thoſe Diſputes, which 
are uſually bandied in Authors, concerning the 
Meaſure and the Moderation of anblameable Self- 
defence. | . A, 

V. Some Men have rais'd a Doubt, whether, 
ſuppoſing a Perſon aſſaults me by miſtake, with- 
out any evil Deſign againſt me, and intending to 
—_— his Force againſt another, I may in ſuch 
a Caſe kill him in my own Defence. For the 
clearing of which Point Grotius lays down this 
Principle to proceed upon, That the Right of De- 
fence doth primarily and abſolutely ariſe from that 
Favour of Nature, by which ſhe hath recom- 
mended every Man moſt ſtrongly to himſelf, 
whence no one can refuſe to apply all his Endea- 
vours for the Procurement of his own Safety; and 
not from the Injuſtice or the Sin of the Aggreſſor. 
It will therefore be ſufficient to render my De- 
fence innocent, if the Aſſailant have no Right to 
invade or to deſtroy me, = and I lie under no 
Obligation of taking Death at his Hands, withour 
Reluctancy or Reſiſtance. Farther, fince in the 


. L. 2. c. 1. J 3. Add, Gell. I. 4. c. 14. Quinctilian Declam. 13. Nat on this Account we receiv'd Laws and Magiſtrates 


from the Inſtitution of our Anceſtors; that no Man might be the Redrefſer of his own Grievances : And left, if private 


evenge 


ſoould purſue every Crime, there ſhould be a conſtant Succeſſion of Injuries, and all Parties prove alike guilty. 


9 De Invent. J. 2. 
Si æterna ſemper odia mortales agant, 
Nec cæptus unquam cedat ex animo furor, 
Sed arma felix teneat, infelix paret; 
Nihil relinguent bella. — 


o See a Paſſage of Arrian quoted a little lower, at g. 


J. IV. * Some Good.] In all the Editions of the Original, not excepting that of 1706, there is a 


See Hor. I. 3. c. 2. in fin. Seneca Here. Fur. v. 362, &c. 


— Should Men maintain immortal Hate, 
Nor quell the Fury riſing in their Breaſt; 

But ſtill the Fortunate their dreaded Arms 

Shake, and th* Unfortunate new Force prepare, 

To try another Field; the General War 

Would clear the World, and drive a common Spoil. 
19. Note 1. ba 


oſs Fault, which ſpoils 


the Senſe, i. e. Damnum for Bonum; but it is corrected in his Abridgment of the Duties of a Man and Citizen, Lib. 1. Chap. 5. 


J. 16. where this Sentence is word for word. 


2 De LL. Lib. 3. c. 18. Nihil eſt enim exitioffus civitatibus, nihil tam contrarium juri, & legibus, nibil minus civile, qudm 


tompoſi ta 


blica, guicguam agi per vim. Pro Milone, c. 4. Silent enim leges inter arma, nec ſe expefari jubent, cum ei, gui 


expeare velit, ante injuſta pæna luenda ſit, quam juſta repetenda. See Mr. Noodt, ad Leg. Aquil. C. 4. 


F. V. * We ought to obſerve theſe two Conditions, for upon them d 
of, as that of a Perſon being aſſaulted by his Prince. What we are to 


he that defends himſelf reſolves to free himſelf of the unjuſt A 


nd ſome Caſes which our Author makes no mention 
ink of this, is this, in my De I ſuppoſe, that 


for, by killing him, otherwiſe he had better ſuffer himſelf to 


be kill'd than come under the Hand of the Executioner, and ſuffer cruel Torments. This being premis'd, the Prince who 


would kill me, does it either malicioufly, and with Deliberation, or elſe in a Paſſion, which he can't 
im as againſt my Equal. See my Comment on the Abridgment of the Duties of a Man and 


B b 2 


may as lawfully defend myſelf againſt 


govern. In the firſt Caſe, 


Caſe 
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Caſe propos d the Love of our own Perſons and 
Lives muſt needs gain an eaſy Conqueſt over all 
other Conſiderations, it is impoſſible but that a 
Man who finds himſelf expos'd to equal Ro 
with another, muſt, if he follow Nature, give hi 
own Deliverance the Preference in his Regard: 
And ſince ſuch a Danger as we are ſpeaking of is 
brought on me without my deſerving it, my Fact 
is, for that Reaſon, the leſs odious, if I turn the 
Miſchief on the Author. All this being taken for 
granted, *twill be very eaſy to decide. all thoſe 
Particulars and Caſes which may happen about the 
Point in hand. As ſuppoſe a mad Man, or a Per- 
ſon walking in hisSleep and affrighted with ſome 
terrible Dream, ſhould make an Attempt upon my 
Life; inaſmuch as he hath no Right of aſſaulting 
me, and I have good Reaſon to prize myſelf above 
all Things, it doth by no means appear why I 
ſhould prefer his Safety to my own. But here it 
muſt neceſſarily be ſuppos'd, that I could not de- 
cline the threaten'd Danger any other way : W hich 
is not ſo ſcrupulouſly to be obſery'd, when a Man 
attacks me upon a Grudge, or upon a manifeſt ill 
Deſign. The ſame Deciſion will hold, in caſe a 
Soldier, fighting with good Intentions, aſſaults 
me, whom he miſtakes for one of his Enemies. 
For if eyen an Enemy had a Right of _— 
him, there's no reaſon why I, who am in no ſuc 
State of Oppoſition, ſhould patiently run upon 
his Sword: But he ought to impute it to his own 
Folly and Heedleſneſs, that he thus drives a Friend 
onthe Neceſſity of an hoſtile Act; ſince he oughr 
to have known againſt whom his Force was to be 
employ'd. The fame is to be ſaid, when a private 
Man, lying in wait for one with whom he hath a 
bar Quarrel, ſets upon me, inſtead of him, 
y miſtake. For why ſnhould I, upon account of 
the Aggreſſor's Blunder, be brought under a har- 
der Condition than that other Man, whom per- 
haps he had ſome Reaſon to hate? Such an Aſſai- 
lant is indeed by the Cornelian Law of Rome 
guilty of Murder. For though there was an Er- 


ror in the Perſon, yet there Was no E HM the 
Deſign; but the Will and the A cemprsf commit: 
ung Murder were both manifeſtly declar'd*®. 
VI. To render the Defence of ourſelves entirely 
innocent, it is commonly thought a neceſſary 
Condition, that, as to the Time, the Danger be 
juſt upon us, or, as it were, in the very Point of 
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ſeizing us: And that no Suſpicion or Fear, whilſt 
yet uncertain, is ſufficient to juſtify our aſſaulti 
another. But this Aſſertion too will prove yer; 
nleſs we relieve it with our Diſtin. 
een a Natural and a Civil State. For 38 
er Caſe the Point of Danger, which theſe 
Men ſpeak of, can be underſtood without ſome 
Latitude, ſo is it moſt certain, that Perſons placd 
under a Natural Liberty are allow d a longer Space 
in making their Defence by Violence, than thoſe 
who live under the Protection and Aſſiſtance of a 
Government. | 
Inaſmuch as Nature obliges us to maintain 


Peace with others, it may and ought to be preſumd 


that every one will fulfil this Obligation, unleſs he 
give manifeſt Evidence of contrary Deſigns, and 
unleſs it be apparent that he quits his Obedience 
to ſound Reaſon, which advis'd him to this Duty. 
But conſidering how prone the greateſt Part of 
Mankind are to violate this Precept of Reaſon, 
whoever hath a true Concern for his own Safety, 
will fortify himſelf betimes by all innocent Me- 
thods of Defence; as ſuppoſe by ſhutting up the 
Avenues againſt ſuch as are plotting any hoſtile 
Deſign; by providing Arms and all other : Ne- 
ceſſaries for offenſive or defenſive Force; by en- 
tring into Confederacies and Alliances; by keep- 
ing a watchful Eye upon the Motions and At- 
tempts of others, and the like. Thus we juſtly 
eſteem it Wiſdom in a Commonwealth, to think 
of War during the full Enjoyment of Peace. And 
altho* Innocency will always find a ſtrong Guard 
and Support in the Divine Providence, yet is it 
moſt ſenſeleſs Vanity for that Man to expect Mi- 
racles from Heaven for his Deliverance, who lies 
{till in a drowſy Idleneſs, and neglects all Care of 
his own Affairs. And even in Civil States, where 
our Goods are in ſome meaſure ſecur'd againſt 
Thieves and Ravagers, by the Severity of Penal 
Sanctions, he would be reckon'd a very ill Huſ- 
band, who ſhould forbear to ſecure his Doors in 
the Night, or to lock up his Cloſets and his Cheſts. 
To this purpoſe we are inform'd, that the old 
Romans us'd to ſeal their meaneſt Utenſils and 
Houſhold Goods with their Rings, to ſecure 
them from pilfering Slaves; over whom, at the 
ſame time, they had the free Power of Life and 
Death®. 

But now, though my providing thus far for my 


Citizen, L.1 4. g. 9.20. In the latter Caſe, I ought to ſpare him, and rather ſacrifice my own Life than take away his, ee 


that he did not by his own Fault 


t himſelf into a Condition where he could not command himſelf; for if a Prince, 


nowing 


Book II. 


himſelf ſubject to ſuch violent Tranſports of Anger, and Lion- like Fury, gives himſelf up to his Temper, without any Re- 
ſtraint, and takes no Care to avoid Provocations, at leaſt in certain Circumſtances, and to keep himſelf from Drink, he de- 
ſerves to be had in no Regard, and we have as much Right to defend ourſelves againſt him, as if he acted in cold Blood. He 
had a Deſign to hurt us, if not formally, yet interpretatively, at leaſt, and the Intereſt of a Society is ſo far from requiring us 
to ſuffer ourſelves to be ſlain hy ſuch a Sovereign, that it ought itſelf to fear him. After all, there is nothing more eaſy for 
Princes, ſince few of them are good Men, than to keep themſelves from ſuch Extravagances. If a Society loſes by a Change, 
it alſo gets ſometimes by it, and perhaps it would be better for it, if Men would not allow Princes ſo great a Liberty to ſatisſy 
their Paſſions, and if Succeſſors had before their. Eyes ſome {ad Examples of an unhappy Fate, which their Predeceſſors had 
brought upon themſelves by thinking all Things lawful for them. What I have faid, will, by a much ſtronger Reaſon, have 
lace in reſpect to the Miniſters of a Prince, and his inferior Magiſtrates, for whom, doubtleſs, there is much leſs Regard to be 
had than to the Perſon of the Sovereign himſelf. I ſhall ſpeak ſomething, F. 14. Note ult. of the Caſe, where the unjuſt 
Aggreſſor is a Father. D | 3 DS, aſe” $7 | 


Add. L. 18. / 3. P. de Injuriis, & Grot. in Sparſ. Flor. ad 1. 14. H. ad L. Cornel. de Sicar. ® Vide Tacit. Ar. II. 1. 


The Cornelian Law, which is treated of in the A. Lib. 48. Tit. 8. puniſhed Murders committed deſignedly, and with 
full Deliberation, whereas the Aguilian Law puniſhed Murder committed thro' ſome Imprudence and Fault, tho' very ſmall, and 
without any Deſign. See Mr. Noodt,, ad Leg Aquil. Chap. + en a 

F. VI. Such are principally in relation to States, Fortreſſes built on the Borders of Kingdoms. See Mr. Thoma Huss Diſcourſe 
upon this Subject, entitled,  Non-Ens attionis Forenſis contra adificantem ex ænulatione, J. 18, &c. | 
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CHAP. V. 
gecurity can be injurious to none, yet before I 
ean actually aſſault another under Colour of my 
own Defence, I muſt have Tokens and Arguments 
mounting to a moral Certainty, that he entertains 
Grudge againſt me, and hath a full Deſign of 
doing me a Miſchief, ſo that, unleſs T prevent 
him, I ſhall immediately feel his Stroke. Amongſt 
theſe Signs and Tokens, giving me a Right to 
make a violent Aſſault on another Man, I muſt 
by no means reckon his bare Superiority to me in 
Strength and Power; eſpecially if that Happineſs 
derived its Increaſe from harmleſs Induſtry, or 
from the Bounty of Providence, without the Op- 
:effion of others. For *twould be inhuman Ma- 
lice, to N. another, and to endeavour to take 
from him a Bleſſing which he came fo fairly by. 
is a very groſs Knack of PREY which 
ſome Men have got, when they tell us, by way of 
Advice, He that is able to hurt you, undoubtedly is 
willinzz and therefore, without farther Warning, 
gun with him, as you love your own Safety. This kind 
of Doctrine is manifeſtly deſtructive of all ſociable 
Commerce amongſt Men; and the Authors com- 
monly cited in Defence of it, either are ſuch 
what Character prevents their Authority, or elſe 
in the Paſſages alledg'd from them, they ſpeak 
only of Precaution in our dealing with thoſe 
Wretches, who have given us ſufficient Tokens of 
their Reſolution to hurt us . And whereas 
ſome Men bring Examples inſtead of Arguments 
for ſo baſe a Practice, this is to make another's Sin 
the Rule and Standard of my aCting®*. Yet be- 
cauſe any Man may abuſe his Strength to ill Pur- 
ſes, therefore, as we ſaid before, we ought to 
— againſt Danger, by timely and by harmleſs 
Methods. : | N 
Nay, although ſuch a mighty Neighbour hath 
ſewn himſelf to have the Will of hurting as well 
a the Power, he doth not yet give me directly a 
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juſt Cauſe of ſetting upon him, becauſe he doth 
not yet expreſs this ill Will towards me in particu- 
lar. For it is not ſufficient Proof that a Man de- 
ſigns to hurt me, becauſe he hath already hurt 
others; in as much as he might be provokꝰ'd to his 
Attempt on them by ſome particular Reaſons, 
which he doth not find againſt me. An Injury 
then done to another, gives me no Licenſe of fal- 
ling on the Aggreſſor, whilſt I am tied to both 
Parties only by the common Band of Humanity. 
But I may happen to be united by a more peculiar 
Obligation to the injur'd Perſon; as if, upon his 
Deſire, I have promis d and engag'd to al him. 
For it is very agreeable to Social Nature, that a Man 
who hath himſelf receiv'd no Wrong, ſhould yet 
join Forces on Covenant with another, to help 
him to drive off an unjuſt Aſſault, as being allied 
to him by thoſe general Ties which hold together 
all Mankind. Becauſe, ſuppoſing the two Parties 
to be otherwiſe indifferent to me, yet it isa ſtand- 


ing Rule, that an Injury receiv'd ought to incline 


me to Fayour, and an Injury offer'd *, to Hatred 
and Averſion . But farther, if on good and 
probable Grounds I ſuſpect that this powerful Ag- 
greſſor, when he hath diſpatch'd his firſt Prey, will 
turn his Force upon me, and uſe his former Con- 
queſt for the Inſtrument of another; I may then 
more readily aſſiſt the diſtreſsd Party, becauſe his 
Preſervation is likely to enfure my own Safety. 
As a wife Man will lend his beſt Help towards 
quenching a Fire in his Neighbour's Houſe, when 
his own is the next in Danger. 

More than this, if it appear by clear Tokens 
that a Man is at preſent under a real Deſign of 
hurting us, chiawh he doth not yet proceed to 
the open Execution of it, ſuppoſing us to live in 


a natural State, we may immediately enter on our 


own Defence by violent Methods, and prevent the 
Foe; provided that either upon a friendly Admo- 


And as for that ſaying of Cicero (Epi. Fam. 11. Ep. 28.) Even Slaves have been always allow'd this Liberty to fear accord- 


ing to their own Fudgment, not another's ; we may oppoſe to it the ſharp 


Return of Vibius Criſpus (in Quinctil ian. I. 8. c. 5.) Who 


ever gave you Permiſſion to fear ſo unreaſonably ? Nay, Cicero himſelf hath ſufficiently overthrown this Opinion, Fo, ſays he, 
ever made ſuch an Ordinance as this, or to tohom can this be granted, without the manifeſt Danger of the whole Community, that 
a Man may lawfully kill him, by whom he ſhall pretend to fear being hereafter kild ? Orat. pro Tull, in Quinctil. l. 5. c. 13. 


Add. Alberic. Gentil. de Jure Belli, l. 1. c. 14. 


© For that of Exodus ii. 14. ny holds in a Civil State. 


Our Author quotes theſe Words of Cicero, as favouring the Opinion which he confutes: At hc etiam ſervis ſemper libera 
furunt, timerent, gauderent, dolerent ſuo potius, quam alterius arbitrio. But if we conſider the following part of the Diſcourſe, 


we ſhall find that the Words will not bear the Senſe which he gives them. The Latin of the following paſſage in Quinctilian 
fine ſummo omnium periculo poteſt, ut eum jure potuerit occidere, à quo metuifſe ſe dicat, 


is, Quis hoc ſtatuit unquam, aut cui conced 


me ipſe poſterius occideretur ? | 


That the Laws of Nature, which tend to the Preſervation of Mankind, may be obſerv'd, without which they are uſeleſs, 


and that no Man may offer an Injury to his Neighbour, Nature has given every Man a Right to puniſh the Violation of its“ 


Laws, both in reſpect to all Mankind, and to private Perſons. 


The Laws of Nature, as well as all others, which are impoſed 


upon Men here below, would be altogether uſeleſs, if no Body in the free State of Nature had Power to execute them, by pro- 


tecting and preſerving the Innocent, and reſtraining the Inſolent. For all Men being naturally equal, it follows, that if in that 


Eftate every one have Right to puniſh the Breach of the Law of Nature, there is no Man but hath it in as large an Extent as 
mother. Theſe are the Principles of the illuſtrious Mr. Locke, in Part I. of his excellent Treatiſe of Civi/ Government, Lib. 2. 
Chap. 2. We ſhall elſewhere obſerve the Conſequences which he draws from it in Relation to other Matters of Importance. See 
Lib. 8. Chap. 3. F. 4. Note 3. Hence it appears, that our Author is miſtaken, when he affirms, That unleſs we are under ſome 
particular Engagement to help a Perſon that is wronged by another, we are not obliged to oppoſe this latter, unleſs he inſults 
us directly. uch rather, we not only have a Right to eſpouſe the Quarrel of the Injured, but alſo, according to the Laws 
of Humanity, we are indiſpenſibly engaged to defend him, if we find our ſelves able todo it.. This isthe Conſequence of the 
Principle of Sociableneſs, as Mr. Titizs, with much Reaſon maintains, Ob/erv. 131. And I wonder our Author did not mind 
it, fince, in Lib. 1. Chap. 5. F. 14. he approves of that fine Maxim of Cicero, Qui non defendit, nec obſiſtit, ſi poteſt, injurie, 
tam eft in vitio, quam ſi parentes, aut amicos, aut patriam deſerat, i. e. He that does not prevent or reſiſt an Injury, if he 
be able, is as much to blame, as he that forſakes his Friends, Parents, or Country.” Menander allo has a fine Sentence relat- 
ing to this Matter, ſaying, If any one would be as much concern'd for the Injuries done to another, as if he receiv'd them 
* himſelf, and vigorouſly — the Defence of them that are oppreſs d, there would not be ſo many Evil-doers, and thoſe 


* thatare would not be ſo daring. 
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190 Of the juſt Defence of one's Self. 


nition he is not likely to be driven from his hoſtile 
Intentions, or that th 
would prove of ill Conſequence to our Affairs. 
For no Man is oblig'd to expect patiently the In- 
ſult of another, that he may thereby build the 
Juſtice of his Violence on the abſolute Neceſſity 
of his Defence. And therefore, in this Caſe, he 
is to be accounted the Aggreſſor, who made the firſt 
Motion towards hurting his Neighbour, or who 
conceiv'd the firſt Deſign of Miſchief, and was 
preparing to accompliſh it, though the other Party 
uſing greater 8 may have ſurpriz d and 
oppreſs d him before he could bring his Plot to Per- 
adlion. For it is not abſolutely neceſſary to the 
Notion and Buſineſs of Defence, that a Man re- 
ceive the firſt Stroke, or that he only ward off or 
elude the Blows that are aim'd at him; but he too 
ſhall be interpreted to act by way of Self defence, 
who, taking his Foe tardy, hath prevented the 


Miſchief that was hatching againſt him +. 


VII. But we muſt by no means allow an equal 
Liberty to the Members of Civil States. For 
here, if the Adverſary be a Foreigner, we may 
reſiſt and repel him any way at the Inſtant when 
he comes violently. upon us: But we cannot 
(without the Soverejgn's Command) cither aſſault 
him whilſt his Miſchief is only in Machination, 
or revenge our ſelves upon him after he hath per- 
form'd the Inj 
this raſh and unwarrantable Proceeding, involve 
our Country in an unneceſſary and unſeaſonable 
War. And a much ter degree of Caution 
muſtbeus'd in our Dealings with our Fellow Sub- 
jects. For though Iunderſtand that ſuch an one is 
now coming to do me a Miſchief, or that he 


threatned me deſperately in Publick, this will on 


no Account bear me out in aſſaulting him; but I 


am to inform. againſt him before the common Ma- 

iſtrate, who is to require Security for his good Be- 
— But if the Magiſtrate refuſe to interpoſe, 
J may then conſult my own Safety by what 


Means I can, with the ſame Freedom as if I were 


plac'd under a natural State and Condition. 


egivingſuchan Admonition 


againſt us , left we ſhould, by 


Book II 
Thoſe Moraliſts are widely miſtaken, v 
Grotius * ſays, maintain, That I — — 
& kill, not only the Man who offers me profecs 
Violence, but him too whom I ſhall have diſco. 
c yer'dtoplotand conſpire againſt me; as by Poi- 
“ ſon, by falſe Accuſation, falſe Witneſ; the 
* Procurement of an unjuſt Sentence, or th 
% like.” Nor is the Abſurdity at all leſſen'd a 
that Reſtriction which they add *, if either Fa 
Danger cannot otherwiſe be avoided, or if we are us 
ſufficiently aſſur d that it cannot. Becauſe ſucha De- 
lay of Time as is here ſuppos'd, how ſhort ſoever 
may put us on many good Ways of Redreſs and 
Relief; beſides * the Variety of Accidents which 
may perhaps work our Deliverance. It is mani. 
feſt, that theſe Authors ſuppoſe a Civil Stare, he. 
cauſe in-that only we can conceive ſuch Thin, 828 
unjuſt Judgments, Accuſations, Witneſſes, H. 
For the Suppreſſion of which Injuries, if we per- 
mit the Subjects to inflict Death, what occalion 


have we for Magiſtrates or for Laws? No Manis 


in Danger of being condemn'd, if he can pr 
the Accuſer _—_ of ©alumny and Fore, 
Vet, if bong unable to make this out, he aſſaults 
his Life, twill be hard to excuſe him from the Le- 
gal Cenſure and Penalty of Murther. But when 
a Man is already actually ſet upon, and reduc'4 
to ſuch Streights, that he hath not Power or Op- 
rtunity to implore the Aſſiſtance of the Magi- 
te, or his Neighbours, he may then make uſe 
of Extremities in repelling the Aſſailant: Vet the 
Reaſon and Ground of his proceeding to ſuch Vio- 
lence muſt not be, that he may thus revenge him- 
ſelf for the Injury offer'd ; but only becauſe he 
could not otherwiſe ſecure his Life from the immi- 
nent Danger. And therefore ſuppoſing that Dan- 
ger to be more eaſily driven off, he cannot law- 
y purſue the Aggreſſor, ſo as to ſtrike or harm 

him in his Flight *. | | 

VIII. It appears then from theſe Conſiderati- 
ons, that under the Civil Governments the Time of 


making an unblameable Self-defence, is ſet within 


very narrow Bounds, and indeed reduc'd almoſt 


a £ * oj 8 3 6 "WW 9D, de has”? wager 2 8 i 28 

emoſthenes, Philip. 3. O Wols av i A, more se, x yg mordalio©, Ar inet magud, ug! wh nw 
g,, wh N vdH, i. . He who is preparing and contriving Wiles for my os re is en RT in a 
ic hoſtile State with me, though he has not yet attack d me with his Darts or his Spears.” Thucydid. I. 6. © Weought, not 
* only to chaſtiſe the open Actions of our Enemies, but to prevent, by due Puniſhments, their ſecret Counſels and Deſigns: 
% For they will be before-hand with us, if we negle to be ſo with them.” Procop. de Bel. Perfic. l. 2. c. 3. Ayn + eipluylw 
a of &y e yevos]o f , a of & S Dj ec iv omorduis v , anoiey, d 28 TN v iN, 145 
. m a vr, ve i. e. Thoſe break the Peace, not who firſt take up Arms, but who are diſcover'd in any Plot 

againſt their Neighbours and Friends. For whoever attempts and deſigns Miſchief, hath really committed the Crime, though 
4% his Endeavours prove unſucceſsful.” Phil. Jud. de Leg. Special. We do not only reckon them our Enemies, who aſſault 


* us with Fleets or Armies, but them too who by Sea or Land make Preparations againſt us. See A/beric. Gentil. advoc. 


Hiſpan. I. 1. c. 9. Leges Wiſogoth. l. 6. tit. 4. c. 

J. VII. * See what this Author ſays, Lib. 8. Chap. 17.4.8. | | 
We may add, and that of ours. So Mes ſeeing one of his Brethren, an Iſraelite, ſuffer Wrong, he defended him; afid 
in vindicating the Perſon injured, flew the Egyptian, Exod. ii. 11, 12. and A&s vii. 24. for, as Mr. Le Clerc ſays upon this laſt 
Paſſage, © Moſes knew very well that the 1/rae/ites could obtain no Juſtice of the Egyptian Judges. And when Power is arrived 
« at that height, that Juſtice can't be had, and the Foundations of Civil Society are Tefroy'd, we return again to the State of 
Nature, in which tis lawful for every one to defend himſelf and his Friends, againſt all Force, without ſeeking Help, in 
<< vain, from them who will not aſſiſt us. But this Right can't be made uſe of but in extreme Confuſion, as Egypt was, where 
any Injuries might be done the Iſraelites, without any Fear from the Egyptian Judges.” 

3 Grotius reads it thus, but careleſly. He maintains that all the Reaſons which he mentions there, are not ſufficient to pre- 
vent a Perſon who has ill Deſigns againſt us, and kill him, altho' he can find out ſome way to eſcape the Danger, or is not ſure 
that he can otherwiſe eſcape it; which Determination he founds upon the Remedies and Accidents which a little Space of Time 
may produce. But he adds, that there ate ſome Divines and Lawyers, who extend this Favour farther, 7. e. as any one may 


ſee, who grant to the Perſon againſt whomany thing is attempted, a greater Liberty, believing that he hath a Right to prevent 


his Enemy, although he could avoid the Danger ſome other way. So theſe Moraliſts do not lex themſelves in any manner 

with the Reſtriction of which our Author ſpeaks. Grotizs embraces the Exception in the Ne Lo gen maintains it againſt them. 

Nevertheleſs I aſſert, That if you examine the Thing in itſelf, he doth not ſufficiently diſtinguiſh between the State of Na- 
ture and Civil State, as will appear by what our Author ſays afterwards. | | 

4 See Aul. Gellius, Noct. Attic. Lib. 13. Chap. 17. and Eraſmus upon the two Proverbs taken from thence, 
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to a Point or Inſtant, yet ſuch as admits ſome ſmall 
Latitude, and in which a {light Excels will eſcape 


the Innocency of any Defence, from the Cir- 


Defence, begins at the Inftant, when the. rTre(- 
or ſhewing plainly his Deſign upon my Lite, and 
being furniſh'd with Strength and Weapons for 
e Execution, is already got into a Place whence 


ily requir d for me to attack him in, before he at- 


vards me with a naked Sword, and with full Sig- 
nification of his Intention to ſtab me, and I at 
the ſame time have a Gun in my Hand, I may 
fürly diſcharge it at him whilſt heisara Diſtance, 
and cannot yet reach me with his Weapon, be- 
cauſe, ſhould he get too near me, my Arms would 


in relation to Bows, and Inſtruments of that na- 
ture, which ſignify nothing art all, unleſs we give 


Again, ſuppoſe a Man approach me with full De- 
gn upon my Life, and is only arm'd with Piſtols, 
or the like, whilſt I am furniſh'd with a longer 


eumſtances of the particular Facts: Vet we think 
ir may be aſſerted in general, that the exact Time 
when a Man may fairly deſtroy another in his own 


be of no uſe. And the ſame holds more ſtrongly 


them full Room and Space to exert their Force in. 


c. V. Of the juſt Defence of one's del. 


te may perform his Miſchief; Allowance being 
only made me for juſt ſo much Space as is neceſſa- 


acks me. For Example, if a Man is making to- 


Piece, Tam not oblig'd to wait till he comes with- 


in Piſtol-ſhot, but may prevent him with my Arms 
before he can uſe his own. For this is what the 
Laws call * zo meet a Danger in time, which is e- 
em d much better, than to revenge it after it hath 
taken Effect. The continuance of this Time for in- 
ncent Defence is ſo long as till the Aggreſſor either 
b repuls d, or hath retreated of his own accord, 
whether repenting of the miſchievous Deſign in 
the very Moment that he was performing it, or 
elſe becauſe he ſees he is like to loſe his Aim; as 
ſuppoſe his Sword is broke, or his Piece hath miſs'd 
fre, or ſhot beſide us; ſo that at preſent he can 
hurt us no farther, and we have an Opportunity 
of retiring into a Place of Safety. For the Re- 
denge for paſt Injury, and the Caution for future 
decurity, belong to the Care of the Magiſtrate, 
whom we are to addreſs on thoſe Accounts *. 
Whoever, enjo ing the Protection of a Civil Go- 
vernment, ſhall kill 


cannot be acquitted as entirely guiltleſs. Whence 
we may perceive how unreaſonable the Aſſertion 
of old Baldus is, when he declares, F a Man 
chance to ſay to me, I'll kill you where ever I find you 
from hence forward, Imay, without incurring any Pe- 
nalty, take away his Life by way of Prevention, either 
inthe midſt of his Threats, or whenever I can do it with 
moſt Convenience. For though I be not oblig'd to 
wait till he performs his Threats, yet ina Common- 
wealth I ought to purſue other ways of Safety 
than by killing him: Even when it appears from 
the former Courſe of his Life that he is not back- 
ward in making good ſuch bold Reſolutions; 


: Vide J. 45. J 4. D. ad L. Aquiliam. 
an 


Quando liceat anicuig; fine judice ſe vindicare, &c. Leg. 1 


y + 


another beyond theſe Bounds 
and Conditions, under the Notion of Self-defence, 


* Mention'd by Sichard ad C. Cod. 
- 43, 2 8 | | 
The Words of the Code are, Melius enim eff occurrere in tempore, quam poſt exitum vindicare. Cod. Lib. 3. Tit. 27, 


- 
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which Condition is by ſome Authors added to 


mitigate Baldus's Opinion. 
ce Magiſtrate's Cenſure. And therefore altho 
an underitanding Judge will be. beſt able to ſertle 


As to the common Determination, that 


this killing a Man in our on Defence is then on- 


ly innocent, whez we cannot poſſibly eſcape the Danger 
other Means; this is not to be eee in a | 
ſtrict a Senſe, but admits of a reaſonable Latitude, 
upon account of that Perturbation of Mind which 
ariſes from ſo ſurprizing and ſo imminent a Miſ- 
chief. For it is ſcarce poſſible that a Man under 
ſo terrible Apprehenſion ſhould be ſo exact in con- 


ſidering and diſcovering all Ways of Eſcape, as he 
who being ſet out of Danger can ſedately delibe- 
rate on the Caſe. Hence, as it is meer neſs 


for me to come out of a ſafe Hold to him who 
challenges me, ſo if another aſſault me in an open 
Place, I am not ſtrictly oblig'd to betake my ſelf 
to Flight, unleſs there be near at hand a Place of 
moſt ſecure Refuge; nor am I always bound to 
draw back from the Onſet. Becauſe I then turn 
my defenceleſs Parts to the Danger, and there is 
great Hazard of tripping or falling; and beſides, 
when I have once quitted my Poſture of Guard, 
tis not very caſy to recover my ſelf. Neither 
doth it render my Defence blameable, if I choſe to 
run the Hazard of ſuch Accidents, rather than 
omit ſuch Buſineſs, which was either a part of my 
Duty, or which however Þ had a Liberty of acting: 
As ſuppoſe, whilſt I am going to any publick 
Place, about my Affairs, 5 kill a Man that ſets 
pon me in the Way, I am not the leſs innocent, 
becauſe if I had ſtaid at home the Thing had not 
happen d. For the publick Security would be ill 
ed, and our Liberty would ſtand us in little 
„if we might not make uſe of it in oppoſing 
thoſe ſudden Violences which others offer us, out 
of pure Malice and wicked Deſign. | 
There is no need of proving Bal/amon's Di- 
ſtinctionꝰ to be ridiculous z 4 Man (ſaye he). 
who kills another in his own Defence, is free from all 
Guilt, if the other Perſon had firſt given him a Mor-. 
tal Wound, or the like Miſchief, but if the Hurt 
that was firſt offer d him be ſlight and cureable, the 
Slaughter of the Aggreſſor is then unjuſt, and be muſt 
anſwer for the Fatt. | | 
Much more pleaſant is their Nicety, who make 
it a Queſtion, Mpetber an Equality of Weapons be 
neceſſary to the rendering a Defence innocent? As if the 
Aggreſſors were ſo generous, as conſtantly to give 
Notice to the other Party of their Deſign, and of 
the Arms they purpos'd to make uſe of; that they 
might have Leiſure to furniſh themſelves in like 
manner for the Combat. Or if in theſe Ren- 
counters we were to act on our Defence by the 
ſtrict Rules of the common Sword Plays, and 
Tryals of Skill, where the Champions and their 
Weapons are nicely match'd and meaſur d for our 
better Diverſion. | 
But it muſt be obſery*d on this Head, that the 
Plea of Self-defence ſhall not excuſe or indemnify 
him, who being challeng'd ro meet in the way of 
Duel, doth by ſo appearing pur himſelf into ſuch a 
Condition, that he muſt either kill or be kill'd. 


b Ad Epi. Rabl. ad Amphilech. 


For 


| ry of Manſlaughter, but will ſtand obnoxious to u 
| th t 
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For in the Eſtimation of ſuch a Fact, the Danger 


ol 


n danger of loſing what *tis impoſſible for 
| ofe other Penalties which are particularly or- them to recover, and for which no nts 
_ dain'd againſt the Cuſtom of Duelling. | can be made them. Amongſt the Jews, as Mr. 
X. There is one Enquiry commonly made far- Selden tells us, a Man was allow'd to kill ano- 
ther on this Point, and that is, Whether it be ther, not only in his own Defence, but in the 
lawful for a Man to kill another, who comes * Defence of a third Perſon, if unjuſtly aſſaulted, 
on him, not with a Deſign to take away his Lite, whether with regard to Life, or to Chaſtity of 
but only to maim him; provided the Danger can- either kind *, And thus the Sentence of C. Ma- 
not be otherwiſeavoided? And here, as to a Na- rius was highly applauded amongſt the Romam, 
tural State, we may ſafely hold the affirmative Side when he not only abſolv'd, but crown'd the 
of the Queſtion. For Nature hath inſpir'd us Soldier who had kill'd his Nephew, a Tribune, 
with fo tender a Care to preſerve our Bodies or Colonel in the Army, for ſoliciting him to an 
whole and entire, that we cannot but make uſe of unnatural Debauch *. St. Auguſtine © hath a Say- 
all Ways and Methods for that purpoſe; and the ing, that the Holineſs or Purity of the Body is ne- 
Loſs of one Member, eſpecially if it be of the ver loft, whilft the Purity of the Mind remains, thi? 
moſt noble Kind, is reckon'd'almoſt equal to the the Body ſuffer Violence *. But it follows no more 
Loſs of Life itſelf. Beſides, Death is frequently from hence, that forcible Raviſhers are not to be 
the Conſequence of ſuch barbarous Treatment; and repell'd with Extremities, than that becauſe a good 
| . Thaveno Security but that the Villian will proceed Man is tranſlated to eternal — by Death, 
to greater Miſchief. Laſtly, as we have hereto- therefore he ought not to defend himſelf with 
fore hinted, ſuch an Attempt declares a Man my Violence againſt a Villain who attempts his Life. 
open Enemy, and conſequently =D me a Li- *Tis © obſervable what Ly/as s reports, that 
cenſe in infinitum of acting againſt him. the Attick Laws decreed a ſeverer Puniſhment 
Nor do the Laws, even in Civil Governments, 8 him who perſuaded a Woman to an unchaſt 
ſeem to engage the Subjects to ſuch hard Conditi- Compliance, than | 


inſt him who rh her 
ons, as that they muſt rather ſuffer themſelves by mere Force. The Reaſon we find {ubjoin'd, 


/ to be maim'd, than uſe Extremities in repelling Becas/e (ſays he) a Manwho commits a violent Rape is 


the Affailant : For fince ſuch a degree of Pati- ſuppos'd to be hated by whom he abuſes. Whereas thoſe 
ence 1 wet es the ordinary Strength and Conſtan- who by Flattery and Inſinuations tempt Women to their 
cy of Mankind, twould look very rigid to re- Defires, do by this Means gain a greater Intereſt and 
quire it, only in favour of a malicious Rogue. Authority with them than their own Husbands, and 
But when ſuch an Injury is once actually recery'd, conſequently have the whole Family in their Power and 
the Proſecution of the Malefactor is to be left en- Diſpoſal: beſides the Inconvenience of confounding 
tirely to the Magiſtrate. | the Childrens Birth, and hindring all Diſtin&ion be- 
XI. The Defence of Chaſtity is in almoſt all Na- zweek thoſe who came lawfully, and thoſe who came 
tions eſteem'd equal to the Defence of Life, and unlawfully into the World . 
doth in the ſame manner excuſe the Slaughter of XII. Tis another famous Queſtion, Whether 
thoſe who attempt it. The Reaſon of this Favour the Danger of receiving a Box on the Ear, or ſome 
is grounded on the natural Conſideration, that the ſuch ignominious, though flight Injury, will ex- 
Honour of Women is their chief Treaſure and Or- cuſe the killing of a Man in our own Defence. 
nament; together with the Reſpect had to the And Grotius's Deciſion makes it not to be repug- 
Weakneſs of the Fair Sex, which twas conveni- nan to expletive Juſtice. The Senſe of which Ex- 
ent ſhould be guarded by all poſſible means from * this, that fince expletive Juſtice is equal 
Violence and Abuſe*. Even in Civil States, as ly violated by — one that which he had a 
the Legiſlators might very reaſonably appoint perfect Right to poſſeſs, or by bringing ſome what 


: "Quin#il. Declam. 349. You have drawn a Virgin into as great an Injury, as War it ſelf could have fer d. D L. 4. c. 3. 
© Lex Wiſogoth, 1.3. tit. 3. c. 6. Conftitut. Sicul. J. 1. tit. 22. Plutarch in Mario. Plato de LL. I. g. He that hath 
debauch'd a young Per ſan of either Sex, Hall be lawfully kilPd, not only by the abuſed Party, but by the Father, Brothers, or 
Children. © De Civitate Dei, I. 1. c. 18. Add. Gratian. Cauſ. 32. gu. 5. c. 1, 2, 3. 8 Plautus Amphitr. Act. 5. Sc. 2. 
Haut promeruit 88 vitio verteres ; mea vi ſubacta eſt facere: You can't lay to her Charge, what ſbe did upon my Con- 


pulfion. Senec. Hippolit. v. 727. | 
| | Mens impudicam facere, non caſus, ſolet Not on Chance, but on the Will 
Unchaſtity depends. 


. 


E Orat. 1. | 
Abuſe, than to injure her by mere Force. 1 Z. 2. C. 1. J 10. 
F. XI. * The Affront is ſo much the greater, becauſe a Woman of Honour may be reduced to that hard Neceſlity, to raiſe 
up, from her own Blood, a Child to an Enemy, Duties of a Man and Citizen, Lib. 1. Chap. 5. F. 22. See NET have faid 
upon that Place of this Author's Abridgment, and Mr. Thomaſias's hab ppt Divin. Lib. 2, F. 114. Mr. Bayle, in his Au- 
fewer to the Queſtion of a Provincial, Tom. 4. Chap. 28. p. 412. s, That if that Law of the Decalogue, Thou /halt do no 
Marder, doth not oblige a Woman, who breaks it to fave her Life or Chaſtity, it follows, that the other Laws of the Deca- 
logue include the ſame Condition in obſerving them, provided it be no Damage to my Life or Honour; and ſo often as the 
Obſervation of any of theſe Articles of the Decalogue expoſe us to any certain Danger of loſing our Life or Honour, we may 
excuſe our ſelves from it, as well as from the Obſervation of this Precept, Thou Spalt not Kill. To me the very Recital of ſuch 
an Argument is its own Confutation. And I ſhould wonder that Mr. Bay/e ſhould ſuffer himſelf to be blinded with ſuch 
weak Reaſons, if I did not plainly fee, that he has iv ee the falſe Notions of ſuch as pervert the Moral Doctrines of the 
tio Rules of good Senſe and Criticiſm. e | 


$. 21. Note 2. | 
20 1 ON 


Book II. 
Capital Puniſhments for Offences of this kind, ſo 
will not be conſider d, ſince the Laws forbad him they might farther give a Liberty to all honeſt 
to meet it; and therefore he will not only be guil- Women, to uſe Extremities in their own Defenc 


h Liban. Declam. 2. It is a much greater Wickedneſs to tempt and entice a Maid to be conſenting to her cun | 


nious a 
the oth 
Slaves: 
ty of O 


The 
and follox 
fition wh 


* See, 


/ 


Cuar. V. Of the juft Defence of one's Self. 193 


him which he had likewiſe a perfect Right not 
ur when a Perſon is kill'd for offering an 
Injury of this Nature, there can be no Complaint 
 nade that a Breach of expletive Juſtice hath been 
committed upon him. For he who firſt makesan 
Attempt of any Miſchief againſt another, retains 
no Right why the other ſhould not proceed to Ex- 
tremities in returning it; or (what comes to the 
{ame thing) gives the other an infinite Right of op- 
poſing him; though other Conſiderations may 
frequently hinder the injur d Party from a full and 
rigorous Uſe of this Right. Nor will it ſignify 
any thing to object, that in ſuch Returns that 
equality is neglected which Juſtice commonly re- 
uires. For that Equality is chiefly concern d with 
the Exchanges of Things, and the Diſtribution of 
common Goods. But Evils, which by way of 
War are mutually offer d, cannot be exactly re- 
duc'd to any ſuch Meaſure, nor is it neceſſ: 
they ſhould. * As for Grotius's Remark, that 
the degree of hurting in War ſhould be frated according 
to the Manner of Reſtitution and Reparation in Civil 
Damages; there is good Reaſon for this Limitation 
to it, 4s nearly as we can; And then that Modera- 
tion doth not ariſe from any Right inherent in the 
Enemy, but from the Generoſity and Courage of 
the Victor. Grotius adds, that Charity doth not of 
it ſelf require our patiently ſuffering [ſuch an Afront, in 
favour 75 the Perſon who offer d it; tho the Do- 


Arine of the Goſpel doth indeed forbid the Repulſe of 


ch Attempts by violent Means. i 
l For bares we have already ſhewn, that in 
a natural State a Man cannot be requir'd to bear 
even alight Injury (eſpecially if it be continued) 
without endeavouring, even * the utmoſt Vio- 
lence, to keep it off. And we read, that the moſt 
holy King David, for an Affront put upon his 
Am "5 ng rais'd a War, to almoſt the utter 
Ruin of a Nation *. | 

But 'tis very doubtful, whether in Members of 
a Civil State the ſame violent Procedure is excu- 
fable. It is indeed in common Judgment a moſt 
high Affront to receive a Box on the Ear, and the 
Reaſon of this Opinion amongſt many of us Eu- 
r0peans ſeems to be, becauſe we treat our Ser- 


vants in this Manner, and other Inferiors plac'd 


under our Diſcipline. And hence tis a Cuſtom in 
ſome places, when Perſons are firſt allow'd the 
Uſe o* Arms, or come out of their Apprentice- 
ſhip, and the like, to give them a Box on the Ear, 
in formal Manner, to put them in mind of their 
former Condition, 4 to let them underſtand, 
that they are above ſuch Treatment for the future. 
Therefore to offer ſuch an Affront highly diſ- 
graces the Sufferer, and ſuppoſes him to be un- 
worthy of bearing Arms, or of being reckon'd a- 
mongſt free and grown Men. But here we muſt 
obſerve, that ſuch a Blow never a ignomi- 
nious and diſgraceful, but when it is given before 
the other Party prepares for Reſiſtance: For thus 
Slaves and Children are beaten without the Liber- 
ty of Oppoſition. Therefore thoſe who fall by 


2 Sam. x. 4, c. 


mutual Conſent to Fiſty-Cuffs, and deal freely 


with each others Face and Head, can on neither 


ſide complain of an Injury of this affronting Na- 
ture. N. or is it eaſy — — that 
bears Arms, and is preparing to uſe them for his 
Defence, be capable of receiving a Blow 
under che fame Notion and Aggravation of Con- 
tempt. Beſide, tis a great Miſtake to fanſy that 
a Man's Honour is really impair'd by ſuch a Trifle; 
for * Honour would be a moſt fragile and a moſt 

recarious Good, if twere in the Power of every 
aucy Fellow to diminiſh and to infringe it. 
Andasfor the Contempt which is ſhewn in ſuch 
an Action, this may be either quite taken off, or 


however eaſily repair'd by the Magiſtrate, by ſet= _ 


ting a heavy Fine on the Offender, and by en- 
joining him farther to perform in publick ſome 
Marks of Honour and Reſpect to the Perſons whom 
he hath injur'd. Nor is the Vulgar Notion of 
any Weight, which fancies the Courage of Men, 
and eſpecially of Soldiers, to be indamag'd in its 
Ch „ by the receiving theſe kinds of Af 
fronts, and that therefore their Credit muſt be 
vindicated by Sword and Duel. For that Man 
ſhews ſufficient Teſtimonies of his Courage, who 
bravely maintains and diſcharges the Office aſ- 
ſign d him by the State. And there are much more 
noble and more ſhining Occaſions of exerciſin 
Valour, than, contrary to the Laws ofReaſon an« 
of our Country, to purſue an immoderate Paſſion, 
or to e in the Hazard of an unneceſſary and 
un rofitable 2 Yet = — it commonly 
out, upon the offering of ſuch an Injury, 
— are immediately drawn, u_ — warn 
us began the Fra to ill'd, or deſpe 
rately wounded, Ns — that the other 
Party ſhould have his Penalty mit _=_ uponac- 
count of the high Provocation. 


i 

ut tis an into- 
lerable Paradex which ſome maintain, that a Man 
may fairly kill another, not only to avoid an Af- 
front of this kind, but for the Recovery of his 
Honour, after the Affront has been actually given, 
and the Party who offer'd it is fled. 

We may add to theſe Obſervations, that though 
the Rate and Eſtimation of Things is not to 
determin'd- by the Multitude, but by the Judg- 
ment of wiſe Men, yet if in any State the Re- 
ceipt of ſome particular Inj is attended with 
extraordinary Scandal and Diſgrace, there ought 
to be a moſt ſevere Puniſhment ordain'd againſt 
Delinquents in this Point; in as much as all Men 
have not Philoſophy enough to put up thoſe pro- 
voking Indignities; and becauſe it would be in- 
conſiſtent with the Characters and Stations which 
ſome Men are to maintainin the Commonwealth, 


ſhould they be expos d to the Contempt and De- 


riſion of the meaneſt Subjects. The Magiſtrate 
then hath little Reaſon to be if he neglecti 

or refuſing to give Redreſs in plaints on this 
Score, a Man aſſerts his own Honour by what 
Means he can, though only in Regard to the O- 
pinion of the Vulgar, ſince the ſame Opinion 


Theſe Words of Grotius, as our Author expreſſes himſelf, op = to have been found in the ſame place with the foregoing 


and Sllovieg het I can't find them either in thoſe Places, or in 


ſition which Men ought to obſerve in War. 
See Lib. 8. Chap. 4. $.8. following. 


e Third Book, where Grotius treats expreſly of the Diſpo- 


Ge would 


194 


to enact the moſt grievous Penalties 


againſt thoſe 
who ſhall offer ſuch a Blow or other Affront as is 


_ reckon'd ignominious in the Opinion of the par. 
. ticular Coun | 
Civil Life will not bear that refin'd Philoſophy of 


For the Courſe and Manner of 


Grotius; fince Honour is no more than an Opinion of 

Excellence, and the Sufferer of ſuch an Injury ſhews 
himſelf excellently patient, his Honour is rather in- 

creas'd than impair'd *. | 
X.III. From what hath been ſaid it may likewiſe 
be underſtood, whether in Caſes of Aſſault, a 
Man is oblig'd, if he can conveniently, 10 betake 


| ed to Flight, ſo as that the Slaughter of the 
Aſſai 


ilant is never juſtifiable under a Poſſibility of 


| running from him? Now here tis n, that in 
a a State of Nature the Aggreſſor hat 
which the other Party is bound to decline his Vio- 


no Right, by 


lence in this Matter, rather than 11 it. 
And the Reaſon why a Man (under this 

Condition) ſometimes chooſes rather to fly than 
fight, is not out of any Favour to him who ſets 
upon him, but becauſe he thinks it moſt conveni- 
ent for his own Affairs. Diſtinct Nations and 
Kingdoms are ſet, we know, in this natural State 
towards each other: And who will ever maintain, 


that when one King unjuſtly invades the Realm of 


another, the injur'd Prince is oblig'd to ſave him- 


ſell, if poſſible, by flying; for fear he ſhould kill 


ſome of his Enemies by making Reſiſtance? 
But under Civil Governments, we are to fly, 
if we can with Convenience, rather than take a- 


way the Aſſailant's Liſe. Nor can ſuch a Flight 


be at all baſe or unworthy of a Man at Arms; in 
as much as it is not undertaken out of Cowardice 


or Neglect of Duty; and becauſe Reaſon can 


never think this a fit Occaſion of exerting my 


Valour, when J only kill a Fellow Subject without 


any Neceſſity, from whom the Magiſtrate could 
have ſufficiently ſecur d me. We added this Re- 
ſtriction, if we can with Convenience, becauſe (as 
hath been already hinted in part) we are not al- 
ways oblig' d to retreat and to turn our Backs, 
ſince we thus expoſe' ourſelves to a greater Danger 
of Wounds and Miſchief, as well as to the addi- 
tional one of falling; and ſince a Man who hath 
once betaken himſelf to his Heels, if he meet 
with a Stop, or if the Aggreſſor happen to over- 
take him, cannot eaſily recover himſelf into a 
Poſture of Defence. Therefore in caſe there be 
not a Place of ſafe Refuge near at hand, he doth 
not tranſgreſs the . of innocent Self. defence, 


9 24 


2 Vide AA xvi. 37. 


f the juſt Defence of one's Self. 


would otherwiſe load him with ſo much Reproach. 
Therefore thoſe Governors who would effectually 
ſuppreſs all Duels and private Combats, ought 


atural 
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who oppoſes an Aſſailant Breaſt to Breaſt | 
than he Wil lay himſelf open to his Violence, 12 
running off on a Diſadvantage. / 
Laſtly, Grotius hath done well to cenſure thoſe 
Authors, who allow that we may lawfully killa Man 
who hath ſaid any ſuch Thing of us, as we think Will 
_—_ our Repute and Character with good Men. For 
the Man hath ſpoken falſe, have we not mans 
more convenient ways of wiping off the Calum. 
ny? And if he hath faid nothing but Truth 
muſt we ſtudy the Concealment of one Sin by 
the Commiſſion of another? How much better 5 
Plato's Law*, If a Man kill a Slave who hath not 
injur'd him, only out of Fear he ſhould diſcover ſome 
baſe Action, or on the like account; he ſhall undergo 
the ſame Penalty as if he had murther'd a free $ub ie: 
or Citizen? f7 
XIV. All this ſeems plainly enough deducible 


from Reaſon. But many raiſe a 47 85 about 


theſe Doctrines, in regard to the peculiar Tem- 
per and Genius of Chriſtianity, aſſerting that al- 
though it be indeed lawful to kill a Man who un. 


juſtly attempts our Life, yet 'tis an Action 


more praiſe-worthy to loſe our own Life in ſucha 
Caſe, than to take his. Becauſe he thus dyingin 
the Commiſſion of a Mortal. Sin, incurrs the 
Danger of Damnation: And that it is not con- 
ſiſtent with Juſtice to rid our ſelves of a leſs Evil, 
by bringing a greater on another Man. Noy, 
thoꝰ the Solution of this Difficulty doth not proper- 


ly fall under our Buſineſs; yet we think the Main- 


tainers of this high Notion would do well to con- 
ſider, that in the Conſternation of Danger, and 
in the Heat of Fighting, a Man hath little Lei- 
ſure for a nice Reflection on ſuch Reaſons; in is 
much as all his Thoughts and Faculties are taken 
up with conſulting how to fave himſelf from preſent 
Death. Again, the Perſon who is thus aſſaulted, 


is not always ſo well prepar'd, as not to need 
ſome farther Time for compoſing his Mind and 


Conſcience, and for making up his Bundles, before 


he takes his long Journey, as Varro“ ſpeaks. Be- 


ſides, it doth not a v robable, that I 
ought in this Caſe . W 1 for the 
Soul of the other Man, than he himſelf is. And 
therefore if he, neglecting this great Concern, in- 
vade my Life, ought I to pa 3 and ir- 
recoverable a Ranſom, for reſcuing him from the 

er of incurring ſo ſad a State *? For it is 
very doubtful whether, if I ſhould now ſpare 
him, to my own Ruin, he will not, for allmy 
Charity, ſtill deſerve, and ſtill meet with the 
fame terrible Sentence. Tis a Maxim vulgarly 
known, that no Regard is to be had to ſuch a 


Fi X00. * n dr nanoor, fays Oppian, Cyneget. Lib. 4. v. 35. Hares have their Armour in their Feet. A 


Needleſs Quotation. 


11. De Legib. Lib. g. EAV 4 Ti; Ay dieivy unto A Mira, ob 5 u hulls aigedy Tpyar 5 f dd Y © 
m iv 4s =, A e mAiThu Heir e * gay Sixa;, wony Tos 5 . Dos Nun Sod aybomes 


, 


FS. NV. 1 Mr. Foreſchius Profeſſor of Divinity at Tubing, undertakes to defend St. Ambroſe, and ſome other Fathers, who 
maintained, that Chriſtian Charity would not allow a Man to ſlay an unjuſt Aggreſſor, and that he ought to ſuffer himſelf to 
be llain. But if we examine the Words of this Divine, Diſſert. 1. in Offic. Ambrofii, we ſhall find, that after he has diſcour- 
ſed long, he does not touch upon the Reaſons of our Author. I find only one thing reaſonable, which I have obſerved above, 
$. 2. Note 5. viz. That in following the Principles of Mr. Pufendorf; he aſſerts, That he that ſlays his unjuſt Aggreſſor, 


ought to have more than a {imple Permiſſion. 


hy De Re Ruſtica. Lib. 1. Chap. 1. \ Annus enim Oogeſimus admonet me, ut ſarcinas colligam, antequam proficiſcar 2 vits. 


3 Plin. I. 2. Epift. 10. Parum eft providum ſperare ex aliis, 
« you expect that from others, which you will not do your ſelf. 


8 ; : FS, ; is 


wu tibi ipſe non præſtes, i. e. You are very improvident, if 


his Paſſage does nat make the leaſt to our Author's Purpoſe. 
; Danger 
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CHAT. V. 


Danger as a Man throws himſelf into by his own 
Default, and from which he _ deliver himſelf 
if he pleaſes. Now in the Caſe before us, pro» 
vided he draw off or forbear to treat me in this 
injurious Manner, the Danger to which he ex- 
poſes his Soul, ceaſes as to the preſent Matter. 
And doth not this Opmion allow greater Favour 
and Indulgence to Wickedneſs, than to Goodneſs, 
whilſt it makes the former, as it were, facred 
and inviolable ? For according to ſuch Rules, 
the moſt holy and virtuous Men would be al- 
ways — to yield their Throats to Villains 
and Murderers, leſt, by reſiſting, they ſhould 
ſend them immediately, on their Road to Hell *. 
That faying of our Saviour, in which he com- 
mands us 70 love our Neighbour as our ſelves, Matt. 
xxii. 39. ſeems not ſo fitly to be interpreted of 
the degree of Love, as of the Truth and Sincerity 
in as much as no Man diſſembles or counterfeits 
a Paſſion 2 himſelf. Toy Javed Phraſe, As 
thy /elf, looks like a proyerbial Speech, importi 

a —— and — 8 5 But ſhould — 
take the Expreſſion in the higheſt Senſe 1, it 
would ſcarce follow, that ſuppoſing the Love of 
our ſelves and of our Neighbour not copableyin 
ſome Inſtance) of being anſwer' d both together, 
the former ought to yield to the latter*. Nor 
are the Proofs which we find ſometimes alledg'd 
from Exodus xxiii. 4, 7. and Deuteronomy xxii. 4. 
ſufficient to evince, that the Love of our Neigh- 
bour ought to take place before our own real 
Advantage : For it cannot thence be gather'd, 
that we are firſt to help our Neighbour's Beaſt 
out of the Ditch, if our own be in the ſame Con- 
dition; or that we are oblig d to give ſuch an 


2 Comp. Grotiut, L. 1. c. 2. 1.8. &c. ER * 
by the Term of Neighbour, we are to under 
nefiting. 4 Inſtitut. L. 6. c. 18. 
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„ Þ vid r % nil 164 8, | 
d every Man who hath need of our Help, and whom we have opportunity of be- 
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Aſſiſtance, when the Buſineſs we muſt neglect for 
that good Office is of more Conſequence, than 
the Thing we thus endeavour to ſave or reſcue 
for another. And beſides all this, it may very 
fairly be queſtion'd, whether a Perſon who aſ- 
faults us in a violent manner, ought to keep the 
Title of a Neighbour, as the Word ſeems to be 
meant in our Sayiour's Command ©. 2 
Lactantius hath cenfur'd Tully * for deſcribing 
a Good Man to be one that doth good to as many as 
Poſſible, and that hurts no Body, unleſs provot d. O 
what a moſt excellent and moſt true Sentence (lays 
the Father) hath he ſpoil d by the Addition of tao 
Words! For what occaſion had he to ſay, unlęſs 
provok'd? If a good Man may thus hurt another 


when provok'd, the very offering that Hurt will 


make him loſe his Character and Name : It not being 
leſs Evil to return an Injury, than at firſt to give it. 
For whence ariſe all the Contentions and the Combats 
which we behold among ſt Men, | unleſs from this Miſ= 


carriage, that Impatience oppoſing W ickedneſs, occa- 


ſons ſo many Tempeſts in the World? I hereas, if in 
oppoſing the ſame Wickedneſs we ſhould make uſe of Pa- 
rence, than which there is no truer Virtue, and none 
more worthy of human Nature, we ſhould as effefu- 
ally extinguiſh the ill Deſign, as if we were pouring 


Water upon Fire. But indeed, as the Impatiency 


of the injur'd Party is frequently the occaſion of 
unneceſſary Combats, which might with Conve- 
nience have been avoided ; ſo, on the other hand, 
Patience is not always infallible in the Cure of 
Malice and Villany. Nor doth the Virtue which, 
under that Name, is ſo highly recommended to 
Chriſtians, equally oblige us to the putting up 
5 all Injuries promiſcuouſly, without Difference 


© See Luke x. 29, Cc. where, 


+ Ifas often as a Man finds himſelf in the ſame Danger as another, he ought indiſpenſibly to reſolve to periſh to fave him, 
he is obliged to love his Neighbour better than himſelf. Moreover, this Command of CHRIST is 4 general Maxim, 
which can't be of uſe to determine a particular Caſe, and inveſted with the Citcumſtances of all Particulars, ſuch as this, when 
a Man finds he can't at the ſame time fatisfy the Love of himſelf and Neighbour ; for, all things elſe being equal, the Love of 


a Man's Self ought to be preferred, as appears by St. Paul's Words, 2 Cor. viii. 13. The atic e, in wh 
fition between the Love of a Man's Self and Sociableneſs, depends upon other Principles, from which it may 


there isan O 


termination of that Caſe, in which 


be inferred, That as there are ſome Caſes in which the Love of a Man's Self is to be preferred before every other Thing, fo 
there are other Caſes, when the Preſervation of another may be preferred before his own. This is taken out of the Apology 


of our Author, which is in the Eris Scandica, F. 32. 


5 Preclarum illud eft, & fi guæris, rectum quogue, & verum, ut eos, qui nobis cariſſimi eſſe debeant, gu ar noſmet ipſos 
enemus; at werd plus ficri nullo patto poteſt; ne optandum quidem eft in amicitia, ut me ille plus quam ſe, ego illum plus quam me. 
Perturbatio vite, fi ita fit, atque officiorum omnium, conſequatur, i. e. Thus much indeed is brave, and right, and true, that 
ve ſhould love thoſe who ought to be moſt dear to us, as well as our ſelves. But to love them better, is abſurd and impoſſible. 
* *T would be ridiculous for me to wiſh, that my Friend and I ſhould each of us prefer the other's Perſon and Intereſt to his 
« own; becauſe ſuch a change of Hearts could not but be follow'd with a Confuſion of all Offices of Life. Cicero Tuſc. 


net. 1.3. c. 29. 


o Tully's Words are, Eum virum bonum eſſe, qui profit quibus poſit, noctat nemini, niſi laceſſitus injuria. Our Author might 
here 1272 oppoſed to this Cenſure of Lactantius other Words of Cicero, which will ſhew, that that Orator believed, that a 


good Man ought to ſpare his greateſt Enemies, when he can do it without Danger to his own Life. Jagulare civem, ne jure 


quidem quiſquam bonus vult. Mavult enim commemorare ſe, cum poſſet perdere, peperciſſe, quam cum parcere potuerit, perdidifſe. 


Hæc in homines alien iſſi mos, denique inimiciſſimos, viri boni faciunt, & hominum exiſtimationis & communis humanitatis cauſa : 
ut cum ipfs nihil e ae incommodarint, nibil ipſis jure incommadi cadere poſſit, Orat. pro Quintio, c. 16. 8 | 
7 Lattantins's Words are, O guam fimplicem, verampue ſententiam duorum verborum adjettione corrupit ! Quid enim opus fue- 
rat adjungere, Nift laceſſitus injurid?.— NMociturum efſe dixit bonum virum, fi fuerit laceſſitus 3 jam ex hoc ipſo viri boni no- 
nen amittat, neceſſe eſt, fi nocebit. Non minus enim mali eſt, referre injuriam, quam inferre. Nam unde certamina inter homi- 
res, unde pugnæ, contentione/que naſcuntur, niſi quod improbitati oppofita impatientia, magnas Jepe concitat tempeſtates ? Yuod 
fi patientiam, gud virtute nihil verius nihil homine dignius inveniri poteſt, improvitati oppoſueris, extinguetur protinus, tanguam 
gui aquam ſuper fuderis. Jy E 
5 This 45 inferred from the Words of CHRIST, Matth. v. 39, 40. in which Patience is moſt earneſtly recommended. 
For that divine Teacher ſays not, F any one will flay, wound, or ſmite you mortally, bear it patiently, but, I any one ſmite 
you on the right Cheek, turn to him the other alſo, for a Blow on the Cheek is a ſmall Injury in it ſelf, and eaſy to be born. More- 
over, in theſe Words there is a Proverbial Expreſſion, which imports thus much, That rather than revenge our ſelves of 
them that have done us any perſonal Wrong, we ſhould ſuffer our ſelves to receive ſome new Injuries. Nor doth 
JESUS CHRIS T fay, If any Man will take away all your Goods, or the greateſt part of them, do nat reſiſt the Spoiler, 
nor oppoſe his Injuſtice, neither by your own Aft and Deed, nor by ſeeking Protection from the Magiſtrate ; but, If any Man ſue 
you at the Law, and take away thy Coat, let him take thy Chak alſo, i. e. rather than engage thy ſelf in a Law-ſuit for ſo 
{mall a Matter, be ready to undergo a freſh Loſs. See Grotius, and Mr. Le Clerc on this Place. The Heathens alſo acknow- 


ledge, that we ought ſometimes, though not always, to depart from ſomething of our Right. See Cicero De Offic. Lib. 2. 
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lawful manner, doth not act directly for the 
Hurt of another, but for his own Preſervation: 
And he who repels a Wrong is not injurious, but 
he who offers it. Tis one thing to exerciſe an 
unblameable Defence, and another thing to pro- 
ſecute an unmerciful . The latter may 
be as great a Sin as the firſt offer of an Injury, 
but the former can never fall under ſo hard a Cen- 


ſure. 
But farther, thoſe who maintain that in Caſes 


of this Nature it is more commendable 70 be till d 


than zo kill, add this Exception, Unle/s the Party 


aſſailed be a more uſeful Perſon than the Afßailant. 


As if it were always poſſible for me, under the Ap- 

ehenſion of ſo imminent Danger, to weigh my 
Abilities nicely with thoſe of the other Man, and 
to determine, whether the World would have 
more occaſion for his Service than for mine! 
This is beyond Diſpute, that he on whom the 
Safety of many depends, and whoſe Office or 
Duty it is to keep off Violence from others, ought 
not to reſign his own Life for the ſparing an un- 
juſt Invader; tho' he ſhould be of ſo mild a Diſ- 
poſition as with Piſo in Tacitus ?, to think it as 
great a Miſery to kill another, as to die himſelf. And 
the Reaſon 1s evident, becauſe by throwing him- 
ſelf away, he betray d the Safety of ſo many other 
Perſons. This is the Caſe of thoſe who accom- 
pany Travellers by way of Guards ; as likewiſe 
of Princes, of Generals, and other Commanders, 
whoſe Deaths are uſually attended with fo wide 
a Ruin, and to whom we may apply that Saying 
of Lucan, v. 68 7. | | 


Cum tot in hac anima populorum vita ſaluſque 
Pendeat, & tantus caput hoc ſibi fecerit orbis, 
Sevitia eſt voluiſſe mori. — | 


Since one dear Life enſures and guards us all, : 
And with the World's great Head, the World 
mult fall, Fn | . 


T were Cruelty to c c your Fate *. : 


of ile ju Defence of one r Self. 


and Diſtinction. He that defends himſelf in a Bur it cannot be hence inferr'd, that ſuppoſi 


Book II. 


Man to have the Lives of none, or of rely og 
depending on him, ſuch an one may not fair] 

kill an Aſſailant, who is perhaps of more Service 
to the Publick, or in whoſe Life the Intereſt of 
more Perſons are concern'd. For at this rate, 2 
Man who is either unmarried, or without Chil- 
dren, muſt in no Caſe kill an Invadet, who hath 
a Family, for fear his Wife and Children ſhould 
be left Deſolate and in Want. But if the Affe. 
ction and Concern for theſe Relations could not 


hinder the injurious Party from attempting his 


Villany, what Reaſon hath the other Perſon to 
ive his own Life for the Prevention of their 
isfortune and Trouble? | 
Plato in his Syſtem of Laws hath been 
very nice and exact on this Point: F the Life of 
a Son, ſays he, beattempted by his Parents, didever 
any Law allow him in ſuch à Caſe to kill thoſe who 
gave him Being, although in his own Defence? 90 
far from this, that he is obliged and commanded ty 
ſuffer all Extremities, rather than to engage in ſo un- 
natural a Deed. But if upon account of Tumult, or 
Sedition, or the like occaſion, a Brother kills his Bro- 
ther, to preſerve himſelf from his Violence and Af 
fault, he ſhall be equally guiltleſ5 as if he had flaughter'd 
an Enemy. As for the Additional Clauſe, [fa laut 
in his own Defence kill a free Man, he ſhall be obnoxious 
to the ſame Penalties as a Parricide, this was not the 
Fault of the Lawgiver, but of the Age. 


XV. From what hath been obſerv'd on this 
Head, it appears, that a Slaughter committed 
within the juſt Bounds of Self-defence, doth not 
taint the Author with any real Blemiſh or Guilt, 
and conſequently doth not render him obnoxious 


to Puniſhment : and that it is not to be 
rank 'd amongſt thoſe Actions, which, tho' they 
are in themſelves ſinful, yet human Laws favour 


with Impunity, upon account of the violent and 


almoſt unavoidable Tranſports of Paſſion: As 


when they allow the Husband to kill the Adul- 
terer therefore in any Places ſome Pe- 


2 And that of Alexander's Friends in Qzintus Curtius, L. 9. c. 6. What God can ſecure to us a long 4 Cave of this Light, 


this Bulwark of Macedon ; when you ſo often, with a kind of Greedineſs, expoſe your Perſon to certain 


how many Thouſands of Lives you hazard in one? 


anger ; not refleting 


9 Tacitus's Words are, Si nobis aut perire hodiò neceſſe elt, aut quod æguò apud bonos miſerum eft, occidere. Hiſt. Lib. J. 


Chap. 29. 
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To treat of this Queſtion more exactly, I obſerve, That in Truth the Laws may by reaſon of ſome Inconveniences, puniſh 
all Children, who ſhall lay their Father or Mother, though in Defence of their — — 3 becauſe we ma 883 the 
Caſe ſo very rare, that it would be to no Purpoſe to make ſuch an Exception, which might be an Occaſion of ſuffering a real 
Parricide to go unpuniſhed. But if the Thing be conſidered as it is in itlelf, without any relation to Civil Tribunals, we muſt, 

in my Judgment, thus think of it: 1. If a Father be hurried by his Paſſions, which he can't maſter, to kill his Son, and 
knows not what he is doing, as I have ſpoken, in the Caſe of one attacked by his Sovereign, Note 1. of 5. 5. ſo I ſay here, 
that he onght to ſuffer himſelf to be flain, rather than imbrue his Hands in his Father's Blood. 2. But if we have reaſon to 
fear, that a Father is inclined with ſome Knowledge and Deliberation to put us in Danger of our Life, we ought to avoid the 
leaſt Occaſions to provoke him, and abſtain from doing many of thoſe Things which we have Right to do, if we were concern- 
ed with any other. 3. But if, after we have done all on our Part, we ſee ourſelves infallibly in danger to loſe our Life by the 
Hand of him, who, above all Men, is bound to preſerve it, though in this Caſe we may, if we will, ſuffer our ſelves to be ſlain, 
out of Exceſs of Love and Kindneſs, and in Regard to him from whom we have derived our Being, yet I do not believe him 
rh Ot _ 8 if, in — himſelf, he faye rr The Right of defending our ſelves . 
| 4 . o another; and a Father, if he ſo far forgets himſelf, as to fall in ant Pat- 
122 his own Son, deſerves not to be looked upon as a Father. K * * 


F. XV. Of which ſee Lib. 20, 2, 24. 32. D. ad L. Jul. de Adulter. and Lyſas Orat. 1. pro cæde Ergtoſtben. where he ſhews, 


| hat by the At#ir4 Conſtitutions it was allowable to kill, if catch'd in the Fact, the Abuſer, not only of a Wife, but of a Con- 
cubine ; and as Demoſthenes extends it, of a Mother, a Siſter, or a Daughter. And the Reaſon he 4 is this ; Becauſe zohat- 
Joever Perſons we fight for againſt aur Enemies, to reſcue them from Injury er Afront, for the ſake of the ſame Perſons the Law per. 


mils 


bid ſuc 
Compu. 
traft / 
which ? 
origina 
was tl 
Appeat 
of the 
2 Man 
of an / 
theſe I 
thor 0 
yet ſu; 
might 
the Fir 
not be 
Buildit 
den D. 
any Pc 
caule | 
himſel. 
have ri 
ing glc 
liaft o1 
'twas : 
for tho 
immed 
a Toke 
be Wi 
overloo/ 
this Fe 
iation 
aniſh! 
tion'd | 
Penis, 
farther 
on Ari 
kill'd a 
the C: 
the De 
pollo at 


mits us t 


guiſb d b 


the Adul 
Add, Ol, 


vid 
Ad. 


* Por, 
without 
to any t. 
SN q 

3 The 
Deut. xi. 

* See 


F. XV 


them wi 


, to ſave | 


NE EL OO KAS SFS K. 


% Ix » 


*" Wn Www is | ty & » Figs 80 (5 ww 


10 ſave Life or to deſtroy it? Mark ili. 4. 
2 


C H A P . V. 
nalty or Expiation hath been enjoin'd the Actors 
or juſt Slaughter, it either belong'd not to the 
Cale of innocent Defence, or it was introduc'd 
without any true Ground or Reaſon; or, laſtly, 
ir might be apply'd for the making Men under- 
{and how heinous a Crime it was to kill unjuſtly, 
: when the killing even upon a juſt Account, 
food in need of ſome Satisfaction. Philo the 
eu, in his Life of Moſes, Lib. i. tells us, He com- 
nanded the Prieſt to perform a ſolemn Purgation, on 
thoſe who return'd freſh from the Slaughter of their 
Enemies 3 becauſe tho the Laws did by no means for- 
bid ſuch Attempts, yet he who kills a Man, tho by 
Compulſion, and in repelling an Injury, ſeems to con- 
fact ſome Stain, upon account of the near Relation 
which Mankind bear to one another, being all deriv'd 
originally from the ſame Head. And this therefore 
was the reaſon of the Ceremony to take off the very 
Appearance and Shadow of Guilt. Asfor the Benefit 
of the 4/jlums or Places of R and Sanctuary, 
a Man who preſerv'd his own Life by the Death 
of an Aſſailant, ſeems to have had no occaſion for 
theſe Reliefs; but only he who had been the Au- 
thor of another's Death by an involuntary Stroke, 
yet ſuch as upon exact Care and Diligence he 
might have forborn and avoided. That Place in 
the Firſt of the Chronicles, Chap. xxix. ver. 3. doth 
not belong to the Caſe of Self-defence;z and & the 
Building of a Temple ſeems to have been forbid- 
den David, not ſo much becauſe he had gather'd 
any Pollution by his Slaughters in War, as be- 
cauſe he who had acquir'd ſufficient Honour to 
himſelf by martial Atchievements, ought not to 
have robb'd his Son of ſuch an Occaſion of grow- 
ing glorious by the Works of Peace. The Scho- 
lat on the Oreſtes of Euripides informs us, that 
'twas an antient Cuſtom amongſt the Grecians, 
for thoſe who kill'd any one upon a juſt Reaſon, 
immediately to ſhew their Weapons to the Sun for 
a Token of their Innocence; as defiring him to 
be Witneſs of the Fact, who, in their Opinion, 
overlook'd and overheard all things. And beſides 
this Formality, they apply'd ſome Means of Ex- 
ation, and were bell d to unde 
aniſhment : Which Baniſhment is likewiſe men- 
tion d by Plato de LL. I. ix. Vid. I. xvi. ſ. S. D. de 
Penis, & Grot. in flor. Sparſ. ad loc. And we learn 
farther from Demoſthenes, and from the Scholiaſt 
on Ariſftophanes, that at Athens when a Man had 
kill'd another, and pleaded to have done it juſtly, 
the Cauſe was try'd in a peculiar Court, call'd 
the Delphinian, with Alluſion to the Oracle of A. 
pollo at Delphi. Amongſt the Ethiopians, who- 


Of the juft Defence of one Self | 


o one Year's 


ee 8 
ever had ſlain a Man involuntarily, quitted his 
Country till ſuch time as the Gymno/ophifts. had 
g'd him by their Ceremonies*: And we find 
Eneas in Virgil declaring in reference to the holy 
Reliques, £3 | | 


Me bello e tanto digreſſum & cede recenti 
Attreftare nefas; donec me flumine vivo 
Abluero. 


In me 'tis impious holy Things to bear, 

Red as I am with Slaughter, new from War: 

Till in ſome living Stream I cleanſe the Guilt. 
TD | Mr. Dryden: 


In the 18th Canon of the Council of Nantes, 
held under Pope Formoſus, we have this nice In- 
junction; Fa Man by accident, and unwillingly, bath 
been Author of another's Death, let him repent forty 
Days with Bread and Water; when this Courſe is 
over, let him for two Years be ſeparated from the 
Congregation of the Faithful, and let him neither com- 
municate nor offer. After the ſpace of two Years, let 
him offer with the Congregation, but not communicate. 
At the end of the five Lass let him be receiv'd to full 
Communion, but let his Abſtinence from Meats continue 
at the Diſcretion of the Prieſt. Vet neither doth 
this Canon touch the Caſe of Defence, nor can it 
well be vindicated from too much Rigor. Thus 
too what we meet with in the Laws of the Lom- 
bards®, ſeems not capable of being extended to 
the Buſineſs in hand, or if it be, may deſervedly 
fall under the Cenſure of unreaſonable Severity. De 
Mornay tells us, that tis religiouſly obſerv'd by 
the Judges in France, ſcarce ever to abſolve Per- 
ſons in Cauſes of this Nature, without enjoining 
them at the ſame time to beſtow peculiar Lar- 

ſſes upon the Poor, and ſometimes to be at the 

Charge of Chriſtian Sacrifices, or Propitiations for 
the Soul of the Party killd. And tho' the latter 
Part of this Cuſtom ſmells too much of Superſti- 
tion; yet every good Man hath reaſon to be deeply 
afflicted and concern'd, when he is put under the 
Neceſſity of depriving another of Life, by any 
ſuch unfortunate Means. 

XVI. Indeed, the Defence of Life, of Limbs, 
and of Chaſtity, as of irreparable Goods, admits 
ſo large a Degree of Favour, as to ſtand exempted 
from one of the poſitive Divine Laws, and ro be 
conſtrued as no Breach of the Sabbath. Jide 
1 Maccab. i. 32, Cc. Foſeph. Antiq. L. Xii. c. 8. 
For thoſe who maintain d the contrary Opinion, 

are not without Reaſon ſcouted by Plural and 


mits us to kill even Friends, if they offer them any unjuſt Violence. For fince Enemies and Friends are to be judg'd and diſtin- 


uiſb'd by their Actions, thoſe that praftiſe Heſtility, we may proſecute in an hoſtile manner. Amongſt the Perſians, he that kills 


the Adulterer and the Adultereſs at the ſame time, is preſented with a new Garment as a Reward of his Service to the State. 
Add, Olear. Itin. Perfic. L. 5. c. 22. Val. Max. L. 9. c. 1. ſ. 13. Ant.Matthe. de Crimin. ad L. 48. D. tit. 3. c. 3. ſ. 13, &c. 


vid. Philet. de Vit. Apolen. 1. 6. 


» L. 1. tit.g. 1.19. & capit. Carol. I. 4. tit. 27. & lib. 7. tit. 295. 


© Ad. Leg. 3. D. de Fuft. & Jure, in which there appears but little Superſtition. 


* Porphyry, as Mr. Hertius obſerves, ſpeaks very well, That the Reaſon why Lawgivers command, that Murthers committed 
without any Deſign, and upon Neceſſity, ſhould not be wholly exempted from Puniſhment, is, for fear it ſhould be a Pretence 
to any to attempt it on ſet Purpoſe. "Emu x) u dxsov pbvoy wx Ew mhons Cnfeias yaleononr of 1owo9%m1, mus undνj,v 
udin acetloacv mis ixnurios me Tay Exeoias Sewrmoy p H) t Teraps ors De Abſtinent. Lib. 1. | 

The Hiſtorical Remarks made here by the Author had better have been placed under a Note. See Numb. xxxv. 10, &c. 


Deut. xix. 1, c. 


* See Mr. Le Clerc upon that Place, who gives another Reaſon more apparent. 


F. XVI. I may add, That as Mr. Ls Clere obſerves, Jeſus Chriſt alludes to tun Opinion of the Jes, when he Gays fo 
them who were offended becauſe he did Cures upon the Sabbath-Day, Is it latof/ to do'good on the Sabbath-Day, or to do evil, 
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Agatbarchides, as Joſephus obſerves in his Antiqui- 
ties. And therefore tis ſtrange that the ſame 


Author, in his firſt Book againſt Appion, ſhould 
eclebrate; as worthy of all Commendation, that 
Act of the Jews which we read of in the Hiſtory 
of the Maccabees, whilſt refuſing to make Re- 
ſiſtance on the Sabbath-Day, they preferr'd this 
Commatrid of GoD to their own Lives, and to 
the Liberty of their Country: Unleſs he is to be 
underſtood as rather praiſing the good Intention 
than the Deed itſelf. 15 | 
But in reference to the Defence of Things or 
Goods, which as they may be reſtor*d or compen- 
fated, ſo they ſeem not all of them abſolutely ne- 


ceſſary to Man's Happineſs, it will bear a Diſpute 


whether theſe may be preſerv'd and ſecur'd by the 
Uſe of Extremities. Eſpecially ſince many are 
very ready to approve of what Taxilles ſaid to 
Alexander in Plutarch, What occaſion is there, 
Alexander, that you and I muſt needs quarrel and 
fight; fence you neither came to rob us of our Water 
nor of our Food, which are the only two Things that 
Men in their Wits think worth contending for? 


Euripid. Supplic. ver. 77y. 
Tim 58 g gen, &c. | 
For, Life alone's th' irreparable Loſs; 
Breaches of Fortune have an eaſy Cure. 


The Judgment and the Cuſtom of all Nations is 
manifeſt in this Point, whilſt they allow Men 
to fight for their Goods and Poſſeſſions, even to 
the Slaughter of thoſe who wrongfully invade 
them. It is plain likewiſe, that moſt War is en- 


ag'd in, not for the ſake of deſtroying Mens 
2 but of winning their Lands or their Wealth. 
And it would be reckon'd a very pleaſant Humour 


in an Enemy, if to hinder himſelf from being 
oppos'd by violent Means, he ſhould make Pro- 
teſtation that he came not to kill but to rob. 
Thus much therefore is certain, that he who is 
Kkill'd in the Attempt of plundering or of waſting 
another Man's Goods, hath no Injury done him: 


'Tho?, in other reſpects, thoſe Goods do not bear 


an equal Proportion to the Life of a Man. For in 


a natural State, he who offers any kind of Injury 


with a malicious Intent, immediately becomes an 
Enemy; and then he can have no Right inhe- 


rent in himſelf to forbid the Uſe of the utmoſt 


Extremities againft him. And fince another hath 


no more Right to invade my Poſſeſſions than to 


aſſault my Life, I have certainly an equal Licenſe 
Life cannot be preſerv'd without a nn += 


of Goods, he that goes about to rob me of theſe, 


doth, by conſequence, endeavour to deprive me 
of that. And indeed, it is clearly evident, that 


the Security and Peace of Society, and of Man- 


kind, could very hardly ſubſiſt, if a Li were 
not ted to repel by the moſt violent Courſe, 


thoſe who come to pillage our Goods, for which 
Men have commonly a very hearty Love and 
3 5 | 


. 12. c. 1. Add. Gre. ad 1 Meccad. ii. 37. 
2 See Lib. 8. Chap. 3. F. 23, 24. | 


h. | Beſides, ſince 


Of the juft Defence of one's Self. | Book II. 


Thoſe who have tormented themſelves in main. 
raining the more rigid Side of the Queſtion, build 
chiefly on two Suppoſitions; firſt, That a juſt 
Puniſhment ought I to be fo equal to the 
Crime, that the guilty erſon be not depriy'd of 
a greater Good than what he attempted to hurt 
or to deſtroy in another“. The Falſeneſs of 
which we ſhall elſewhere make out. Second 
That the Hurts which we offer to an unjuſt "hy 
vader, in defence of ourſelves and our Poſſefions 
are Puniſhments in a proper Senſe, and conſequently 
ought to be ſtated by the Rules of vindicative 
Juſtice. But this Hypotheſis is no truer than 
the former. For all Puniſhment proceeds from a 
Superior againſt a Subject, by virtue of his Soye. 
reign Riphr; and the Degree of it is meaſur'd 
with reſpect to the publick Good. But Defence 
is a Thing of more antient Date than any civil 
Command, and chiefly takes place amongſt thoſe 
neither of whom are ſubject to the other; and i 
moderated with regard to our own Safety, and to 
the Neceſſity of Self-preſeryation. Indeed amongſt 
thoſe who hve under the fame civil Government, 
the Li of natural Defence is very much re- 
ſtrain d. Becauſe the inward Tranquillity of a 
State could not ſubſiſt, if the Subjects were to 
return Hoſtilities to each other for every Injury 
or Affront. The Members then of a Community 
may ſo far only make uſe of violent Defence, as 
it is not taken off or forbidden by the Genius of 


civil Society, or by the Laws of the State. And | 


the Laws of moſt Places, tho' they allow one 
Subject to repel another who invades him, b 
offering a greater Evil, than the Invader de- 


ſign'd againft him; yet according to the re- 
gular Courſe of Proceeding, they would not have 
rivate Perſons apply Extremities, in oppoſing 


uch Injuries as are levell'd only againſt Things 
that may be reſtor'd or repair'd. Inaſmuch as ſuch 
Reparation or Reſtitution may eaſily be procur'd 
by the help of Government; whereas when there 
is no Government to interpoſe, Men cannot be 


forc'd to make Requitals, but by War. There is 


no need then of being ſo ſolicitous with Grotius 


fo make up the Inequality between the Thing invaded 


and the Life of the Invader, by our Favour to the De- 


fendant, and our Hatred and Rigor againſt the guilty 
Party. Unleſs we join with Becler in his Explana- 


tion of the Place, and ſay no more than this, that 
ſince in a Cauſe or Action of this kind it is gene- 
rally very difficult to determine what was done 
within, and what beyond the due Bounds, it is not 

ugnant to Nature that we turn our Fayour on 
the ſide of the Perſon who ſuffer'd, or was likely 
to ſuffer the Damage, and our Hatred upon the 
Plunderer or Thief; that is, when the Caſe is 
doubtful, we may fairly pardon in the former the 
Death of the latter. In civil States therefore it is 
ſufficient, that a Man do not exceed the Limits 


of Defence appointed by the Laws of his Coun- 


And yet if he ſhould tranſgreſs theſe Mea- 
ſures he doth no Injury to the Invader, but only 
is guilty of aBreach of Civil Law. But it may be 


„„ 


3 Such was the Athenian Law mention'd by Demoſthenes (adverſ. Ariſtocrat.) ordaining, That be who kilPd another in de. 


Vence of Goods, which this other Perſon was ms carrying off by Violence, ſhould not be chargeable with any Guilt. The Greet 
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d farther, whether it is not at leaſt a Sin againſt 
at to kill one who comes to plunder us of a 
cable Good 7 In anſwer to which, it is our 
= ment, that Charity towards one who _ 
155 Hoſtility againſt us, takes place only ſo long 
5 we have probable Hopes of bringing him, by 
this means, to Repentance and to Peace. But 
when theſe Hopes appear fruitleſs, he that ſpares 
iis Enemy betrays himſelf. Or if at any time my 
Reaſon perſuades me, that a Thing of little and 
leſpicable Value is not to be defended with the 
ame Eagerneſs and Violence, I forbear, in this 
Caſe, not for the ſake of the Robber or Invader, 
but partly becauſe I would not give myſelf fo 
nuch Trouble about a Matter of ſo flight Con- 
cem, and partly becauſe I would not ſeem narrow- 
ſpirited and covetous, by reſenting to ſo deſperate 
; height ſo inconſiderable a Damage. 


XVII. It may be proper for us, on the preſent 
Occaſion, to refſect on that moſt noble Law giving 
Licenſe to kill a Night Robber, but not one 
that comes in the Day- time ; which we read in 
Exod. xxii. 2. and which hath been fo often imi- 
tated in the Grecian and the Roman Conſtitution. 
Thus the Law of Solon recited by Demoſthenes 
(contra Timocrat.) * If any one, in the Day-time, 
al above fifty Drachmæ, all Perſons are impower'd 
to bring him before the Court of the Eleven. But if 
he feal in the Night, whatever the Value be, it ſhall 
be allowable either to bring him before the Judges, 
ur to purſue, and wound, or kill him. For which 
Nan the Rhetorician gives this Reaſon, * In the 
Day we may call for AfRance, which in the Night 
cannot ſo well be had. So Plato de LL. I. ix. He 
that kills a Thief entring his Houſe in the Night ſhall 
le blameleſs. The ſame we find in the Roman 
Twelve Tables. Tho? as to this, Caius (L. iv. ſ. 1. 
D. ad L. Aquil.) affirms, That the Roman Law 
doth indeed permit a Man to kill the Night Thief; 
tut then it obligeth him to give notice of it by crying 
ut. The latter Part of which Aſſertion, Fac. Go- 
thifredus (ad LL. vi. Tali) obſerves to be a Speci- 
men of Tribonian's mild Diſpoſition, inaſmuch as 
that there was no Clauſe originally in the Twelve 
Tables, appears from Cicero Orat. pro Milon. The 
Twelve Tables, ſays Cicero, allow the killing of the 
Night Thief by any means poſſible; but the Day 
Thief only if he defend himſelf with his Weapon. 
M. Senec. 1. x. Controv. ult. The Law which per- 
nits the killing of the Night Thief any way poſſible, 
dath not ſpeak of him as condemn'd, but as ſurpriz'd 
in the Fat. A. Gell. 1. xi. c. alt. when he reports 
that Draco made Theft capital, and Solon only 
double Reſtitution; adds, that the Roman Decem- 
riri took the middle way between the Severity of the 
former, and the Mildneſs of the latter; then only 
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permitting a Thief, taken in the Ad, to be kill'd, if 
either the Thing happen'd in the Night, or if being 
in the Day-time, he defended himſelf with his Arms 
againſt the Diſcoverer. As for the Sign of Crying 
out, the Twelve Tables requir'd it only in the 
Caſe of the Day Thief when he fought in his 
own Defence. Si luci furtum faxint, fi ſe tele 
defenſint, quiritato, endoque plorato : Poſt deinde ſi 
ceft efint, /e fraude eto. Comp. 1. iii. S. D. ad L. 
Aquil. where the Term Ægqus is mollified by Tri- 
bonian. Yet it is not improbable, that in courſe 
of Time, and upon the Authority of wiſe Men, 
that antient Law was plainly mitigated, as Cuja- 
cius allows, L. xiv. Obſerv. 30 This appears from 
Ulpian, L. v. ad Edict. whole Words are fully re- 
cited in the compariſon of the Jewiſh and Roman 
Laws, firſt publiſh'd by Peter Pithæus. Which 
are maim'd, as we have them in L. v. D. ad L. Aquil. 
(Add. L. ix. D. ad L. Cornel. de Sicar.) The reaſon 
of which Alteration perhaps might be, that it 
was a Practice ſometimes with Villains to ruſn out 
of their Houſes and murder Perſons, and then pre- 
tend that they found them in the Act of Thievery: 
As likewiſe, becauſe Houſes which are ſtrongly 
built, and ſtand thick together, cannot eaſily be 
robb'd without the Maſter's Negligence; or at 
leaſt cannot afford Rogues ſo frequent Opportu- 
nities. Compare Juſtin, L. ii. c. 2. ſ. 9. Whence 
Cujacius conjectures, that the ſaid Law as by 
L.1. C. quando hic unicuique, was abrogated in 
Towns and Cities, and only allow'd to hold good 
in the Country. Tho? indeed this Order which 
he cites, doth not ſpeak of Thieves who make 
their Attempts in Privacy and Silence, but of vio- 

lent Robbers and 177 Aſſailants; as appears from 

the Reaſonſubjoin'd, That they may meet the Death 
which they threaten d, and incur that which they 
defign'd againſt others. Sextus Cærilius in Gell. 
L. xx. c. 1. explains this Law of the Twelve 
Tables falſly, 5 he makes it relate to the in- 
fidions Violence of nightly Murtherers*. Now the 
Reaſon of ſuch Diſtinction we take to be this, that 
in the Day we may eaſily ſeize the Thief and re- 
cover our Goods; whereas in the Night he may 
ſlip from the Houſe undiſcover'd; it being dif: 
ficult to know him in the dark; or if one Perſon 
ſhould chance to have a Knowledge of him, yet 
this would not convict him, unleſs, which cannot 
be done without t Trouble, more Witneſſes 
are call'd out of heir Beds: But in this Opinion 

there is one Thing which ſtartles moſt Men, and 
puts them to ſome Loſs and Difficulty ; for they 
are apt to argue thus: Since the Laws which make 
this Allowance do not decree a capital Puniſh- 
ment againſt Robbers, it looks like an Abſurdity, 
that private Perſons ſhould be —_ with a Li- 
cenſe of proceeding farther in theſe Caſes, than 


The Words are, Fa Thief be und breaking up fan Houſe) and be ſmitten that be die, there ſhall no Bluod be ſhed for 
bim. But if pray wi A 1 — there ſpal 1 Blood ſbed for him, for he ſhould make full Reftitution ; F be hath n. 


thing, then he 


all be fold for his Theft, [to make Satisfaction. 


2 The Greeh of Demoſthenes is, E; 5 Tis vwun-Twg udn xAin]0o, Tory etre, %; ermoxletver, F rd M. h 


* Ulpian's Greek is, Ey vun decor Tv nuagiay Tleers imudirnig e Bot 70 
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3 Mr. Noadt has ſhew'd in F. 1. of Law IV 


. ad Leg. Aquil. that there was no Addition of Tribonian's, nor any 


ing con- 


= to the Law of the Twelve Tables. He treats there of Reftitution, not Puniſhment. The Cornelian Law, as well as that 
of t 


e Twelve Tables, allows an abſolufe Impunity to them who flew a Thief in | 
ther they might have avoided killing of him or no; but the Aguilian Law did not exempt them fro paying 


e Night, whether they cry'd out or no, whe- 
Damages and 


Fines, unleſs when there was an abſolute Neceſſity of ſlaying the Aggreſſor to fave their own Lives. Obſervat. Lt. 1. C 9. 15. 


ad his Probabil. Juris Lib. 1. Chap. 9. as alſo ad Leg. Aquil. Chap. 5. 


the 
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the Sovereign Power thinks proper for itſelf to do. 
In anſwer to which it may be obſerv'd that all 
thoſe Laws concerning the Puniſhment of Thieves, 
do ſuppoſe the Things ſtolen to be reſtor'd or 
compenſated, upon the Apprehenſion of the Fe- 
lon. And in order to this they judg a the giving 
of two-fold, or ſometimes of four-fold to be ſut- 
ficient ; according to the different Cuſtom of par- 
ticular Commonwealths. But it doth not hence 
follow, that therefore the ſame Laws, in Caſes 
where Reparation was not to be had, could not 
furnith the Subje& with ſome larger Power taken 
out of the Stock of natural Liberty. For the 
Lawgiversof Kingdoms and Republicks have not 
always thought it neceſſary, in ordaining Penal- 

ties Þr Offences, to take their Standard from 
what in a State of Nature the Right of War al- 
low'd to be done. Thus there are ſome States in 
the World where Adultery is not a capital Crime; 
and yet the Husbands are indemnified if they kill 
the Adulterers ſurpriſing them in the Act. 
Now ſuppo to be plac'd in a natural Li- 
berty, the Performance, or the very Offer of an 
Injury to their Bed, is plainly a ſufficient Cauſe 
of War, and how far the Licenſe of War extends 
every one is ſenſible. And yet theſe Laws would 
not ſtretch the Puniſhment of Adultery when 
once actually committed, to ſuch Violence as 
might be itlowable in a War undertaken upon 
that Score. But for their 1 to private 
Perſons of farther and ſeverer Methods, we may 
borrow this very good Reaſon from Dr. Cumber- 
land*; that inaſmuch as Offences of this kind 
eſcaping the Cognizance of the Civil Magiſtrate, 
do frequently paſs unpuniſh'd, therefore whenlo- 
ever their Circumſtances make them capable of 
receiving. Puniſhment, it hath been thought 
proper to allow the moſt rigorous and ex- 
treme; that the Boldneſs of wicked Men, as much 
as it increaſes by common Impunity, ſo much it 
may be leflen'd and kept under by the Fear of 
meeting ſometimes with ſo grievous and ſo terri- 
ble a return. That Clauſe in the Roman Law 


giving Authority to kill a Day Thief, Si telo ſe 


defenderit, I be defends himſelf with his Weapon, 
plainly intimates, that I am hereby permitted to 
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Of tbe juft Defence of one's Self. Book II 


* If the Affirmation or Word of 


kill him, tho? barely for the Preſervation of uy 
Goods, and not then only when he firſt aſa! 
me with his Weapon, but when upon my end : 
vouring to recover my 'Things from him 2 
as it againſt me for his own Security. 
VIII. And therefore it is clear, that they a 
in the wrong who make the Reaſon of the lu 
ſaid Law to be only this, Left if the Robber eſcap'4 
in the Night the Crime ſhould paſs unpuniſy/d. As to 
Grotias's * Diſcuſſion of this Point, there we 
many Chas. in it to which we cannot ſubſcribe 
He makes the Laws we have been ſpeaking of to 
be founded on this Bottom, that the Legiſlators here. 
by intimated, that no Man ought to be kill d direg] 
for the ſaks of our Goods. Which is more tha 95 
can diſcover in thoſe Laws which treat of ſuch 
Thieves as creep into Houſes with deſign to carry 
2 privily away. Tis true in the on of the 
nightly Thief, it may happen that whilſt I endea- 
your to fave my Goods, my Life too may be in 
danger : And then the Slaughter of the Thief is 
permitted me upon a double Account. Nor here 
will it be an Objection againſt my Innocence, that 
I ſeem to throw. myſelf into this Danger, by at- 
tempting to retain or to recover my Matters. For 
I am then d in a lawful and almoſt a neceſ. 
ſary Act; from which no Effect that ariſcs with. 
out my Fault, can be imputed to me. But were it 
not lawful to kill another purely on the Account 
of Goods, how can we utterly clear him from al 
Guilt, who for the Preſervation of thoſe Concerns 
caſts himſelf deliberately into ſuch a Condition as 
makes it neceſſary for him either to kill, or to be 
kill'd? As we do not allow him the Plea of Se,. 
defence, who kills a Man in a Duel voluntarily un- 
dertaken. - 

The other Reaſon which Grozius aſſigns for the 
Hebrew Law ſeems not of ſufficient Strength and 
Solidity. Inaſmuch (ſays he) as by Night Witneſſes 
of the Fatt are difficult to be procur d, therefore i mire 
eaſy Credit is given to him who ſhall affirm * that he 
Kill d:the Thief in defence of his own Life; as having 
found: him with an Inſtrument that might have done 
hurt. For granting that the Hebrew Word in the 
Text cited by him ſignifies an * Inſtrument of 
Digging or Stabbing, yet if the Intent of the Law 


9 he em 


Particular ſtood for a legal Evi- 


dence in this Caſe, this great Inconvenience would follow, that any malicious Perſon ( tho' his Credit be no better than his 
Tn! might, with Impunity, deſtroy his pw 1vy if he would but give his Word his Neighbour firſt aſſaulted him. 
4 See 


the Authorities alledged in the firſt Note 


tors on it. 5 


this F. and chiefly Ciceros Orat. pro Milone, Chap. 4. and the Commenta- 


F. XVIII. Then (fays Gronowius the Father in his Notes upon Grotius) here is only a bare Fiction of Law, as in the Caſe 
of Preſcription and Poſ#/iminium. But can ſuch a weak Foundation be of Force ſufficient to give one Right to ſlay a Man whoſe 


Life he ought to have preſerved ? We ought rather to hold, that he ought to call for the A 


nce of his Fellow Citizens againſt 


the Attempts of an unjuſt Aggreſſor, and more, that the Laws t us an extraordinary Protection and ſpecial Privileges. 
_— the antient Scythians, as Faſtin relates, Lib. 2. Cap. 2. Robbery was a Crime puniſh'd with the poten Severi ind 
t 


Which could never be ſhut up? For this 
Law of God, than Theft, 


Reaſon, becauſe if that had been e. what could wo have enjoy'd whoſe Goods conſiſted in Herds of Cattle, 
eaſon the driving away o 
od. xxii. 1. altho' the Thing ſtole be of much greater Value than the Beaſt. (See 


Cattle ( Abigeatzs) is puniſh'd more ſeverely even by the 
Le Clerc's 


Notes upon that Text.) So that in the Night, while Men ſleep, the Law's awake, as we may ſay, and when the Proprietors 


of Goods a 
greater Puniſhment than if th 


are leſs able to take care of themſelves and defend their Goods, it deters Thieves by ma 
rob in the Day-time.. Moreover, There is a great Preſumption that a Night 
and Lawgivers ſuppoſe it as a Thing undoubted ; for all Things being commonly made 25 


rehenſive of a 
jef comes arm'd, 
in the Night, can a Thief be ſup- 


g them a 


poſed with his Hands only to break thro* a Wall, force open Gates, Cheſts, and Cupboards ? Wherefore for this Reaſon, becauſe 
all Things are ſhut faſt, we can't believe that a Thief will come in the Night without Arms and Engines to enter by force a Place 


which he ought to N as a Thing ſacred. See Ciceros Orat. pro 
on to doubt, whether rn Bammabbtereth, fi 


* Our Author hath 


omo. Chap. 41. 
ifies, with an Inſtrument to break thro, tis 


more probable it means, in breaking thre", as the LXX and Vulgar tranſlate it. But Mr. Le Clere has very well obſerv'd, that it 
comes much to the ſame, fince none can break thro? a Wall but with an Inſtrument. We may add with the ſame Commentator, 
that this Expreſſion is founded upon the Eaſineſs of breaking thro Walls; for it appears, that heretofore; as well as at this day, 


that moſt of the Houſes in the E2f?, as well in the Coun 


as Cities, were built with Clay, ſtruck upon Laths placed acroſs, and 


whited over with Lime. Hence Feb, Chap. iv. 19. alludes to it, when he ſays, That Men dwell in Houſes of Clay. 
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been as he makes it, twould have been much 


iner to have ſaid, If he be found with a Weapon. 


For indeed is it, after all, a good Conſequence 
to ay, that becauſe the Thief was found arm'd 
 vitha Weapon, therefore he came certainly to 
\Nulr the Life of the Perſon who kill'd him. No 
more doth it follow, that becauſe by the Law of 


che Twelve Tables the a or could not be 
i'd, unleſs he defended himſelf with his Weapon, 


therefore there lies a fair Preſumption againſt 


the nightly Thief that he actually made uſe of his 
Weapon in the ſame manner. For that Law gave 
Commiſſion to kill the nightly Thief * without 
Conditions, and by any Means poſſible. In after 
Ages indeed, / this farther Clauſe was added to 
ir, S parcere ei ſine periculo ſuo non potuit, dum rem 
proare conatur * If whilſt he endeavours to ſave 


his Goods he cannot ſpare the Robber's Life without 


nanifeſt Danger. But before this Addition it cannot 
be prov'd, that a Perſon ſtood guilty of Homicide, 
who had kill'd a nightly Thief, tho? there were 
Witneſſes ro prove that the Party ſlain never 
brought him into danger of his Life. The Ex- 
ample of a Maid raviſh'd in the Field, which 
Crotius here alledges, is nothing at all to his Pur- 
poſe: For in that Caſe, the Law expreſly com- 
mands us to preſume that Violence was offer'd her. 
But in the Matter we are now concern'd about, we 
cannot diſcover that any Preſumption of mortal 
Danger is made or ſupposd by the Laws. As indeed 
it is not the Buſineſs of thele purloining Raſcals 
to fight, but to run. Yet after all, we are ready 


2 In]. g. D. ad L. Cornel. de Sicar. 
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to confeſs, that a Man who in defence of his 
Goods only lays hold on the Night-robber (if 


he can with Safety and Convenience) and carries 


him before the Magiſtrate, acts much more ge- 
7 than if he had unneceſſarily depriv'd him 
of Lite b. 


XIX. The laſt Point uſually diſputed on this 
Subject is, whether the Party who brſt gave and 
begun an Injury, may fairly reſiſt the other Man 
when he endeayours to return or to revenge it? 


Many here take the affirmative ſide, upon this 
Reaſon, that whilſt Men undertake to right them- 


ſelves by their own Pleaſure and their own Force, 
they are ſeldom very exact in proportioning the 
Puniſhment to the Crime. 
Queſtion ought to be determin'd with more Cau- 
tion and with more Diſtinction. The Law of Na- 
ture then commands, that he who has injur'd an- 
other ſhould offer him Satisfaction: And at the 
ſame time it obliges the other Party to pardon the 
Offender, when he intreats him with Signs * of 
Penitence, offering Reparation for paſt Damages, 
and Security for his future good Behaviour ©. He 
therefore that refuſes to make Satisfaction, and 
hereupon reſiſts the Perſon demanding it, mani- 


feſtly ms one Injury _ another. But when 


a Man refuſes to accept fair Satisfaction, when of- 
fer'd him, and reſolves to proſecute his Revenge 
by open Arms, in this Caſe he practiſes unju/# 


Force, and conſequently it can beno Fault to make 
Reſiſtance againſt him © *. 2 * 


b Add. Groenevegen de Leg. abrogatis, ad L. Aquil. where he obſerves, that the Dutch Laws do not require the Sign of Grp 
ing out in the e of a Night-thief. Comp. Leg. Wiſogoth. 1. 7. tit. 2. cap. 16. Leg. Burgundion. addit. 1. tit. 16. 


c 1, 2. Leg. Friſtorum, 
© Quinckilian Declam. 5. There's nothing more honourable t 


it. 5. Conſtitut. Sicul. Tit. 13. 25 


ital. Carol. & Ludovic. L. 6. c. 19. 
an the Concluſion of a Quarrel. But whilſt the Parties are hot 


with ſecret 77 of Miſchief, tis in vain to pretend an outward Reconciliation. M. Antoninus, L. 1. ſ. 7. rejoiceth in this 
Happineſs 'of | his own Temper, that he was eafily placable, and willing to be reconciled to thoſe who had given him any Cauſe of Of- 
fence, Jo ſoon as they defired it. Add. & L. 9. . 8. & Senec. de Ira, L. 2. c. 34. L. 3. c. 26, 27, 42. Amongſt the Chineſe, 


who prefer moral Philoſoph 
the Heal of him that 92 


9 to all other Parts of Knowledge, there is ſcarce any one ſo truel as to defire to revenge an Injury with 
d it : And they reckon it a true Mark of a brave, and wiſe, and worthy Man, to put up the Hurts 


and 4ffronts, he receives, without any Inclination to harm the Author. Neuhoſ. Deſcript. Chin. c. 1. 13 
Comp. Liv. L. 9. & Grot. L. 2. c. 1. ſ. 18. & Bæcler ad loc. See the Story of the private Combat in Davi/a, 1. 15. P. 1027. 


Dꝛuodec im Talulæ nocturnum furem, quoguomodo ; diurnum autem, fi ſe tel defenderit, interfici impunt voluerunt. Cicero 


pro Milone, cap. 3. 


+ Furem no#urnum ſi quis occiderit, ita demum impune feret, fi parcere ei fine periculo ſus non act | Di. eſt. Lib. 48. tit. 8. 


ad Leg, Cornel. de Sicar. Leg. 9. But Mr. Moodt hath ſhewed very well, that that Law is ill p 
ken no more Care than Ulpian, from whom 'tis taken. Lib. 37. ad Ediftum, where he f 


ced, and that Tribonian had ta- 
s of the Reparation of the Da- 


mage to which the Aguilian Law condemned him, and not of the'/Puniſhment ordered by the Cornelian. See his Probabil. Fur. 


Lib.1. c. 9. F. 6. | 


J. XIX. The Philoſopher Arrian ſays, That the only way to attone for 4 Crime, is, in his Opinion, to confeſs it, and 
ſhew Repentance; for, adds he, the Fault appears not ſo great to him that has received it, when the Offender acknowledgeth 


But we conceive the 


that he hath done ill, and he hath reaſon to hope that he will do ſo no more, becauſe he ſeems ſo much troubled for what he 
has done. Mön 38 E,,ᷓ nd? lnms dpapſiog, zloR ei d payne, Y Sinov HD) #0 wn welayivarro[euy ag a auh 
oiy 7 a.28p1.% mdr Ty yang me Th Taviuam Qavoula, & 6 ledongs ami fee, On d xgad id eaom, aud Te mW1I Ts 76 
A Tev Thu famld) A 1a Flu Vance uf lwy uh mT2 dv NH mn duagTear, ei Ts Bea gu TAULEAnEE av dx S- 
e ea, De Expedit. Alexand. Lib. 7. cap. 29. —.— ee pt We 
This hath place chiefly in the Quarrels that happen between two Sovereigns, or two States, only we muſt obſerve; that 
they will not take a ſlender Reparation for a ſufficient Satisfaction, or ſome * of Repentance for Recompence. But as to 
thoſe Damages which Fellow - citizens do one to another, and for which the Laws preſcribe a Satisfaction, it is more eaſy to 
determine which of the Contenders ſhall paſs for the Aggreſſor. Titius Ob/erv. on Pufendorf, CXL. But before I end this 
Chapter, we ſhall ſupply a conſiderable Omiſſion of our Author, which neither he nor Grotius have taken notice of, and that 
is, the Right which every one hath to defend his Liberty. Mr. Locke hath proved the Juſtice and Extent of that Right which 
all have to defend. themſelves ; Whoever, ſays he, endeavours to 2 an abſolute Pozwer over any one, puts bimſelf inte a ate of 
War with Bim; fo that this laſt can't look upon the Proceedings of the former but as a plain Attempt againſt his Lite. Indeed, 
from the Moment that a Man labours to bring me into Subjection to him againſt my Will, I may preſume; that if I fall into his 
Hands, he will treat me as he pleaſes, and make no ſcruple to _— in his Humour, Liberty, if I may fo fay, is the Bu!- 
wark of my Preſervation, and the Foundation of all Things that belong to me; fo that he that will make me his Slave, autho- 
rizes me to repel him all manner of ways, that I may ſecure my Perſon and Goods. But here we muſt carefully diſtinguiſh 
the State of Nature from the Civil State; for 'tis upon this that the extent of our Right, that we have to defend ourſelves 
azainſt them who would bring us into Subjection to them, depends. Man's natural Liberty conſiſts in acknowledging no ſupe- 
nor Authority upon Earth, and following the Laws of Nature, without any Dependance upon any other Man. Liberty, in a 
Civil Society, in not ſubmitting to any Legiſlative Power but that which 1s eſtabliſhed by the general Conſent of the whole 
ody, nor to any other Government than what they acknowledge, nor to any other Laws than thoſe which the ſame Legi- 


. ative Power may make according to the extent of the Right which it hath received. But of this I ſhall ſpeak more largely elſe- 
wake See that Engliſh Author's Treatiſe of Civil Government, whoſe Notions I have mentioned Lib. 2. Chap. 3, & 4. 
17 & 22. | | 
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Safety. is prefer'd to 
Fact cannot be defended in a direct way, and by 
any Preſcription of Right, but leans wholly on 


| which we are reduced: For our Author hath ſpoken in the 
ther's Fact, whether malicious, or not. See the Notes on the following Paragraph. 
Either in our Perſons or Goods, as it appears from the following part of this Chapter, 


CHAP. VI, R 
Of the Right and Privilege of Neceſſity. 


The ConTENTs' of every Paragraph of the ſixth Chapter. 


E How many kinds of Neceſſity there are: 
11. Yhberein the Right and Privilege of Neceſſity 
_ "1 | 


tn. What Right it gives every one over himſelf, and 


directly over others. 


, dy's Mouth, and the force of it generally ac- 


T HE Caſe of Neceſſity isa thing in every Bo- 
1 knowledgꝰ'd in the World: Hence we com- 


monly ſay, that it hath no Law, that tis a ſugpos d or 


preſumptive Exception to all human Ordinances and 
Conſtitutions; and that therefore it gives a Right 
of doing many things otherwiſe forbidden *. 
Now whence this Force or Power ariſes, and 
how far it extends, we ought with the more Ac- 
curacy to examine; becauſe ſome Caſuiſts ſeem 
to allow it none, or very little Efficacy, as to the 
Morality of human Actions. But before we 
proceed to this Enquiry, we may obſerve in ge- 
neral, that Tully in his ſecond Book of /zven- 
tion, c. F7, 78. makes a twofold Neceſſity, the one 
fimple and abſolute, which can by no poſſible means 
be reſiſted, alter d, or abated; and the other con- 
ditional or reſpective. This again he divides into 
three kinds, with regard either to Honey, to 
Safety, or to Convenience. Of which, he ſays the 
firſt is by many degrees the higheſt, the ſecond 
of next Moment and Conſideration, and the 
third very much inferior, and not able to ſtand 
in Competition with the reſt. He proceeds to 
give it for a Rule, that altho Honeſty be better 


than Safety, yet in ſome Caſes we may give the 
Preference to the latter; when what we take 


from Honeſty in the conſulting our preſent Safety 
may be recover d and made up by our future 
Virtue and 4 8 When this cannot be done, 


Honeſty is abſolutely to be prefer d and embrac'd. 


Others chooſe to ſay, that when the NVeceſſity of 
he Neceſſity of Honefty, ſuch a 


Iv. And what indirectly. 

v, VI, vii. I hat Right it confers over other Mang 
Goods. | 

viii. A hat we may do to others Goods to preſerve 
our 0Wn. | 


the Excuſe which we allow to human Infirmi 


and on the Indulgence of our Mercy and Pic? 


But that Neceſſity of Convenience is ſtill much wea- 


ker, and weighs very little either in the defence 


or the excuſe of Actions; unleſs when the Cauſe 
comes before ſuch a Judge, as hath more regard 
to his own partial Inclination, than to the Sug- 
1 of Wiſdom and to the Demands of 

t. 

ow our Buſineſs on this Subject lies chiefly in 
examining and ſtating the Neceſſity of Safety, and 
in conſidering what force it hath to exempr any 
Action from the Obligation of common Laws: 
that 1s, whether we inay not ſometimes do thi 
forbidden, and omit hinges commanded by * 
Laws, when we are (not by our own Fault) 
caſt into ſuch Streighits, that we cannot otherwiſe 
ſecure our own Preletyation*? And here it is ap- 
parent, that the Favour, the Right, the Leave, or 
whatever it is that in ſuch Caſes we attribute to 
Neceſſity, doth ſſ 8 this ſingle Principle, 
that it is impoſhble for a Man not to apply his 
utmoſt Endeavour towards preſerving himſelf; 
and that therefore we cannot eaſily conceive or 
ſuppoſe, ſuch an Obligation upon — as ought 
to outweigh the Deſire of his own Safety. 


II. No good and pious Man can queſtion, but 
that Go p Almighty, who is the abſolute Maſter of 
our Lives, and whoſe free Bounty gave us the pre- 
carious Enjoyment of them, may impoſe on us ſo 
ſevere a Law, that we ought rather to die, than 
to recede the leaſt degree from it. Of which 
kind the Jes took their Law againſt eating 
Swine's Fleſh to be; as we find in xj Hiſtory of 


. Sener. L. 4. Controv. 27. Neceſſity is the | ng Patronage and Shelter of human Infeliaty. Callimach. Hymn. in 
e 


Del. Necefſity's a mighty Goddeſs. 


rat. Lentul. in Liv. L. g. c. 4. | 
To which belongs the ſaying of Pliny, L. 1. Epiſt. 12. The beſt and higheſt Reaſon paſſeth for Neceſſity with wiſe Men. 


Mr. BaxBEYRAC's NOTES on Chap. VI. 


adjungitur 


ue $. I. Tully's Words are; Atque etiam hoc mihi videor dicere M guaſdam cum adj unctione neteſſitudines, guaſdam ſinplicis 
& eee e igitur fe hanc neceſſitudinem, cui ulld vi refi/ſti 7 N » guaſdam ff, 


poteſt ; que neque mutari, neque leniri poteſt. —— 


omni tempore, id PertiHtbitmmmmnnatit ad honeſfatem aut ad incolumitatem A ad commodita- 


en. Ac ſumma gui dem noceſſi tudo videtur eſſe honeftatis ; huic pro ima, incolumitatis ; tertia, ac leviſſima, commoditatis : 
gur cum his nunquam poterit duabus contendere. Haſce autem inter ſe ſæpe neceſſe eft comparari, ut quamguam præſtet honeſtas 


encolumitati, tamen utri potiſſimim conſulendum fit, deliberetur. 
conſuluerimus, quod fit in preſentia de hongſtate delibatum, virtute aliguando & 
non poterit, honeftatis. Farther, we muſt obſerve, that Neceſſity which we muſt ſuppoſe always 
happens without his Fault who is reduced to it, begets a Conteſt not only between Self. love and Sociableneſs, but alſobc- 
-- tween Self-love and Religion; as alſo between the divers Duties of Self- love. The Conteſt between Self- love and Sociable- 


bitur habenda : cim autem 


Ws in re fieri poterit, ut cum incolumitati 
induſtriã recuperetur, incolumitatis ratio vide- 


neſs happens, when the Perſons with whom we 4 — to have dealt otherwiſe, have no part in the e to 
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Ore 


going Chapter of the Conteſt produced by the Reaſon 
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Cr. VI. 
| ccabees. And their Judgment was then in- 
w_ ht ; becauſe as the Caſe ſtood with them, 
to eat that ſort of Fleſh was look d on as an open 
Denial of the true Religion. Whereas, were 
hey under no ſuch hard Circumſtances, it was 
no Sin for a Man to keep himſelf from ſtarving 
by feeding on this forbidden Meat, when no other 
could be procur d. Sometimes too by the Autho- 
city of a Civil Sovereign, Men may receive ſo 
{rict and rigorous Commands, that they muſt ra- 
ther part with their Lives, than omit the Duty 
enjoin d them. But the Obligation of Poſitive 
Laws is not always preſum'd to be ſo harſh and 
ſerere. For in as much as the Authors of theſe, 
or of any other Rules and Conſtitutions in the 
World, chiefly deſign'd i Pig to promote the 
Safery or Convenience of Mankind, we may ſup- 
poſe them, enerally ſpeaking, to have had before 
their Eyes 4 weak Condition of human Nature; 
and to have reflected on the Impoſhbility which 
erery Man lies under, not to avoid, and to drive 
off, all things that aim at his Deſtruction. Upon 
this account then, moſt Laws, eſpecially thoſe 
which we call Poſitive, are judg'd ro except the 
Caſes of Neceſſity z that is, not to oblige, when the 
Obſervance of them muſt be attended with ſome 
Evil, deſtructive of our Nature, or exceeding the 
ordinary Patience and Conſtancy of human 
Minds: Unleſs when this very Caſe is included 
plainly in the Injunction, either by expreſs men- 
tion, or becauſe the Nature of the Buſineſs cuts 
off all Exception and Reſerve. Hence it is clear, 
that no ſuch Power ought to be attributed to Ne- 
ſity, as chat it ſhould give us the Privilege of di- 
retly violating a Law, or of committing a Sin; 
but we only preſume from the favourable Intenti- 
onof Legiſlators, and from the Conſideration of 


9 
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the Nature of Man, that the Caſe of Neceſſity is 
not comprehended under the general Terms of a 
Law. An Inſtance of this our Saviour himſelf 
hath been pleas'd to give us, in David's cating 
the Shew-bread *, intimating, that the Matter 
and the Reaſon of the Law which forbad that 
Action in general, could not be ſuppos'd to have 
any ſuch rigorous Deſign, as that a Man ought 
rather to die with Hunger, than to touch the 
conſecrated Food *. 1 

It is plain then, that as to poſitive Laws this 
Privilege of Neceſſity is admitted and allow'd : 
But *tis a Point much more difficult to determine, 
whether the fame Favour can take place in * the 
Laws of Nature; that is, whether in neceſſary 
Caſes we may fairly omit what is naturally com- 
manded, or perform what is naturally forbidden? 
As for the firſt Queſtion, it appears from the Na- 
ture of affirmative Precepts, that whenever they 
oblige a Man to the actual exerting of ſuch a Per- 
* is A they at the fame = 
u im to have Opportunity, Subject, a 
—— of acting: But Tow we — Fairly judge 
theſe Conditions to be wanting, when I cannot 
do a thing without the Loſs of my Life. Since 
to throw off the Love and Care of ourſelves, is 
juſtly rank'd amongſt impoſſible Attempts; or 
— amongſt ſuch as ſurpaſs the common 
Strength of Mens Souls. Therefore, unleſs it 
either be expreſly and particularly provided by 
the Law, or deducible from the Quality of the 
Buſineſs to be undertaken, that I muſt rather lay 
down my Life than omir the Duty, all affirma- 
tive Edicts of Nature may be underſtood to ex- 
cept the Caſe of extreme Neceflity : Eſpecially 
when a Man hath not fallen under ſuch Neceſſity 
through his own Neglect and Default. Thus 1 


2 See Matt. xii. 4. Add. Caſaubon Exercitat. ad Baron. 1. n. 9. 


$. IT. * Otherwiſe, as Mr. Thomaſius obſerves, the publick Good redounds from the Good of private Perſons ; and for the 
moſt part, the Preſervation of a private Perſon is more advantageous to the State, than the Obſervation of any human Law. 


Inflit. Furiſpr. Div. Lib. 2. Chap. 2. F. 131. 


2 We muſt ſay the ſame thing of Injunctions to = Days of Feſtival, to which our Author's Words refer, Necefitas feri is 
a ö 2 1455 


caret, out of Pallad. de Re Ruftic. Lib. 1. Chap. 6. 


ty makes no Holidays. 


3 Theſe Principles are moſt exact, and proper to decide all Queſtions which can be propoſed in this Matter; they are bor- 


rowed from Titius's Obſerv. CXLI. and partly from Thomafius's Inftit. Furiſpr. Divin. Lib. 2. Chap. 2. F. 130, c. For we 
muſt diſtinguiſh between the Laws which concern Gop, and thoſe that relate to Men. As to the firſt of theſe, we may lay down 
theſe two Rules 3 1. That always when in doing or not doing a certain Action, we ſhew —_— or indirectly, ſome Contempt 
of the Divine Majeſty; the Law which forbids, or orders this Action otherwiſe, admits of no Exception in Caſes of Neceſſity ; ' 
for in this laſt Cale, the Nature of the Thing itſelf makes it evident, that no Man ought to preſerve his own Life by any thing 
whereby Go Þ is diſhonoured. 2. But if in doing, or not doing a certain Action, we do not directly, or indirectly, ſhew 
any Contempt of the divine Majeſty, the Law which forbids, or orders that Action otherwiſe, does not indiſpenſibly oblige, 
in a Caſe of extreme Neceſſity ; for then the Glory of Go p not ſuffering any Affront, his infinite Goodneſs will not allow us 
to preſume, that he will not oblige us to expoſe our Lives needleſly, or our Goods. So that when we cannot commit any Action 
poſitively by the Law of Nature, without ſhewing at leaſt indirectly ſome Contempt of the Supreme Legiſlator, theſe ſort of 
negative Laws admit of no Exception in the Caſe of Neceſſity; and ſo much the more, if we do not find ourſelves reduced to 
this Dilemma, either to die, or break ſome negative Maxim of the natural Law, which thro? the Violence of him that propoſes 
it, either formally, or by Interpretation, may make us contemn the Authority of the Supreme Legiſlator. Wherefore we muſt 
reſolve rather to die, than lie (for Example) with our Mother, or flay a Perſon whom we know to be innocent. See what we 
have ſaid upon Lib. 1. Chap. 5. F. 9. Note 2. But we may, to avoid a great Evil, with which we are threatned by an unjuſt 
Aggreſſor, promiſe ſomething, even with an Oath, without Intention of ſwearing, or contracting by ſuch a forced Act, any 
ul Obligation; for in that Caſe 'tis neither a true Oath nor Promiſe; and he that forces us unjuſtly, does it only becauſe he 
thinks we have a greater Reſpect to the Deity, otherwiſe he would not value it; ſo far is he from engaging us to violate our 
Duty, that he would be much troubled that we ſhould. See what is ſaid Lib. 4. Ch. 2. F. 8. As for ſuch Actions as are for- 
bidden by ſome poſitive divine Law, as they are otherwiſe indifferent in themſelves, the Exception of the Caſe of Neceſſity hath 
place, or not, in that reſpect, according as in doing of them we ſhew, or not, ſome Contempt of the divine Majeſty, which 


muſt be judged of by Circumſtances. The firſt is ſeen in the Example of David, and the other in the ſeven Brethren ſpoken 


of in the Hiſtory of the Maccabees, upon which our Author reaſons well. As to the natural affirmative Laws, which con- 
cern the Ih Mr. Titius believes with Mr. Thomafius, that they do not indiſpenſibly oblige to an outward poſitive Wor- 
A 


ſhip, whoſp/ Omiſſion may be a fign of ſuch a Contempt. See what is faid upon Chap. IV. of this Book, F. 3. Note 2. But 


altho' ſo &s of outward Worſhip are expreſly commanded by ſome poſitive Law, we are not obliged to practiſe them in the 
Caſe of eftreme Neceſſity, unleſs the Omiſſion paſſes for an open, or tacit Abjuration of the Religion which we eſteem true, 


as in the Caſe of Daniel, Chap. vi. ver. 10. or when it ſhews a Contempt of the Divinity directly or indirectly, which does not 


commonly happen. I ſhall ſpeak in Note 5. of the Privileges of Neceſſity, with relation to the Duties which concern 
Men themſelves. 1 85 
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am not bound to furniſh-an hungry Perſon with 


Bread, when I want it for my own Suſtenance 


* 4, or to help a Man that is drowning, when 
I cannot ſave him without lofing myſelf. Se- 
neca's Reſolution is good in both Caſes, I will 
give (fays he) W to thoſe that are in need; but ſo as 


not to put my ſelf in the ſame needy Condition: 1 


will ſuccour thoſe who are ready to periſh; but ſ0 
as not to expoſe my ſelf to certain Kum. 
As for the negative Precepts, or the Prohibiti- 
ons of natural Laws, this in the firſt place is moſt 
certain, that no Nereſſity can make it allowable for 
us to undertake an Action directly diſhonouring 
Almighty G o p, as ſuppoſe to blaſpheme or to 
deny him, andrenounce his Worſhip and Service, 
tho? for the avoiding of preſent Death. For in as 
much as God is able to inflict on a Man a much 
more grievous Evil than natural Death can be 
imagin'd to be, our Reaſon doth with good Pro- 


bability aſſure us, that he will requite us with a 


much more noble Happineſs, when we part with 
our Lives for his Sake: On the other hand, it 
would be abſurd, as well as impious, to fin againſt 
the Divine Honour for the eſcaping of a leſſer 
Evil, than what he incurs by ſuch an Offence ©. 
Yer the unhappy Caſe of thoſe who yield to the 
Force and Violence of Tortures, is not altogether 
unworthy of our Pitx. wt 
Concerning thoſe Laws which contain the mu- 
tual Duties of Men, it may be firſt obſerv'd, 
that ſome of theſe natural Precepts do preſuppoſe 
ſome Human Deed or Inſtitution; which, as my 
ends 


be gather'd from its Endand Purport, not ext 


ing to the Caſe of extreme Neceſſity, the ſame 


Exception may be fairly underſtood in the Law. 


And then we may remark farther, that a Man 


cannot be ſaid by his own Act immediately to have 


2 See 2 Corinth. viii. 13. 


— 


| w—H ej Maus 
Ard e iu in amdaans eis. 


b De Benef. L. 2. c. 


violated a Law, unlefs the Act can be ri htly im- 
puted to him. Now an Act may proceed from a2 
Man two ways, either as he is the Principal ora; 
he is the Inſtrumental Cauſe of it. And this Jy. 
ftrumental Cauſe is again of two kinds, either a8 jr 
exerciſes no Motion but what is impreſs'd on it b 

the principal Cauſe, and againſt its own natural 
Inclination, if it have any; or, as it applies itſelf 
upon its own proper and internal Impulſe to ſuch 
a Performance, tho the Influence and the Di. 
rection of the firſt Cauſe do likewiſe aſſiſt in the 
Operation. If then a Man be, according to this 
latter way, Inſtrumental in an Act, the Act may 
not only be imputed to the principal Cauſe, but alſo 
to him, as his true and proper Work. But if he 
be inſtrumental or concurrent only in the former 
manner, the Act ſhall not be imputed to him, but 
only to the principal Agent. What farther Con- 
ditions are requiſite to this Caſe ſhall hereafter 
be 5 more largely explain'd. 


III. Thus much being premiſed, we may goon 
to diſcuſs the particular Caſes and Queſtions uſu- 
ally diſputed on this Head. In reference then to 
a Man's ſelf, tho' otherwiſe he hath no ſuch Right 
and Power over his Members, as to deſtroy,to di- 
ſtort, or to maim them at his Pleaſure ; yet it 
ſhall be lawful for him to cut off a Limb, that is 
either poſſeſs d by an incurable Gangrene, or that 
is rendred uſcleſs by a Wound ; 1n the former 
Caſe , to keep the whole Body from periſhing, 
or the ſound Parts from bei info&ted, and in the 
latter, that the uſe of the other Members be not 
hindred by the Clog of an unſerviceable and cum- 
berſome Appendage. Whether the extremeſt 
Neceſſity doth farther give a Man any Right over 
his own Life, that is, whether for t he eſcaping a 


15. © Carpy/lid. in Antholog. 


Good Men, whatever Scenes of Fate they ſee, 
Shall ne'er be-Loſers by their Piety. 


+ This Paſſage is quoted Chap. III. $. 18. Note 2. of this Book. 


— 


S Firſt, as often as in doing any Action otherwiſe forbidden, with relation to another, or ourſelves, we find a ſure way to avoid 
. ſome great Danger, without falling into ſome * Evil, or equal to that from which we keep ourſelves, the Law permits an 
Exception of the Caſe of Neceſſity. 2. But if the Performance of the like Action is no ſurer way of eſcaping the Danger, and 
the Evil which may redound from it, appears greater, or equal, the Law does not allow the Exception of a Caſe of Neceſſity. 


By ſure means we underſtand thoſe which have a natural and neceſſary Power to remove the Danger wherewith we are threat- 


ned, and not a pure arbitrary Force, which depends 


the Fanſy of him who has brought himſelf into that Neceſſity; for 


upon 
in the firſt Caſe tis divine Providence which affords Means to deliver out of Danger, whereas in the other tis the Malice of 


5 poſing ourſelves to a leſſer, we have Reaſon to chooſe the latter. But if the Evil whic 
- which we fly, and we cannot otherwiſe promiſe ourſelves any rom of avoiding the Danger by that means, in this Caſe 
nothing can diſpenſe with our Obedience. See Mr. Titius's Obſerv. C Þ 

ture, which refer to another, our Author has treated of them well enough. 


Man, and ſuch a Malice as intends either directly, or indirectly, to oblige us to diſobey the Magiſtrate. We may add, that 
the Certainty of the Means of which we are ſpeaking, is not an abſolute and infallible Certainty, and ſuch as ought to be under- 
. Rood in a negative Senſe, rather than a poſitive, i. e. in ſuch ſort, that without ſuch a Means we are loſt, and are not ſure we 
all eſcape if we put them in practice. A Man, for Example, who is purſued, may be at length convicted, but to make his 
Eſcape, runs in haſte upon a Cripple who ſtands in his Way, this is no hindrance but that he might make his Way, altho' he 
did ſome great Damage to him who was not able to retire, for Nature allows every one to maintain his Ground as long as he 
can. As for the great Injury which may ariſe from that to which Neceſſity leads us, it ought alſo to be meaſured phyſically, 
for we neither can, nor ought to compare the moral Evil which may be on the one fide, or the other, becauſe that's the Thing 


in queſtion. Provided therefore that there be no Fault in him who is in danger, which muſt always be ſuppoſed here, the Cir- 


cumſtances obſerved are ſufficient to enable us to make a probable Conjecture of the Will of Go p; for the Law of Nature 


without Contradiction tends to the Happineſs of Mankind, and when we can be 8 eue from a 85 e's - ex· 
we embrace, is equal to that from 


LI. As to the Affirmative Precepts of the Law of Na- 
6 See Lib. VIII. Chap. 1. F. 6. and what I ſhall fay upon it contrary to our Author's Notions. 


. III. : We may in this place apply the Principles laid down in Note 4. of the precedent 5. Indeed the loſs of a Member 


zs without Contradiction a lefler Evil than the Loſs of Life, and is alſo a ſure Means to keep ourſelves from Danger. The fame 
Thing hath place, as any one may ſee, in the Caſes where to ſave a more noble and neceſſary Member, we are contented to be 
- - deprived of one leſs conſiderable and uſeful. But we ought to obſerve, 1. That it is ſufficient here to ſuppoſe a bare Permiſſion, 

there being but few Men who have Courage ſufficient to bear ſuch a painful Operation as the cutting off a Member dange- 
. . roully affected is, and therefore had rather die of their Wounds in eaſe. 2. That Neceſſity to which we were reduced ought 


not to be underſtood in its utmoſt rigor. So that when we have in ſome manner contributed by our own Fault to put 

ourſelves into ſuch an Extremity, we may not lawfully, to retrieve our Affairs, reſolve upon a thing otherwiſe unlawful. See 

Mr. Titias's Obſerv. CXLII. 25 b F 
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place,. doth there lie any Objection of Cruelty, 
-when the Perſon dying for the Safety 


of Ignominy or of Torture, he may la 
Dm — Means of leaving the World, 
we have enquir'd and ſtated in the preceding 
Chapter. We may proceed therefore to examine 
what Right neceſſity can give us over others. To 
fed on Man's Fleſh in the deſperate Extremity of 
Famine, when no other Suſtenance can be pro- 
cur'd, is a lamentable, indeed, but not a ſinful 
Expedient. But as for thoſe Inſtances, when in 
Jiftres and want of all Proviſions, Men have 
been kill'd to preſerve their Fellows, either by 
Compulſion and againſt their Conſent, or elſe by 
the Determination of Lot, the Deciſion of them 
is Point of ſome Difficulty and Uncertainty. 
Inaſmuch as whatever the Law againſt Murther 
ſuggeſts on one ſide, the ſharpneſs of Hunger 
pleads as loud on the other, and the Belly, that 


Advocate without Ears: Eſpecially, N 


that unleſs this unhappy Means was made uſe of, 
the whole Company mult have inevitably periſh'd. 
This is one of thoſe Caſes in which a Man ought 
to die rather than commit the Fact, it being di- 
rectly contrary to the Laws both of God and 
Nature**. To this purpoſe we have a Story 
of ſeven Engliſhmen, who being toſs'd in the 
main Ocean without Meat or Drink, kill'd one 
of their Number, on whom the Lot fell, and who 
had the Courage not to be diſſatisfied, aluaging, 
in ſome meaſure with his Body, their intolerable 
and almoſt famiſh'd Condition : Whom when 
they at laſt came to ſhore, the Judges abſoly'd of 
the Crime of Murther. Ziegler upon Grotius®, 
giving this Relation, is of opinion, That he Men 
were all guilty of a great Sin, for conſpiring againſt 
the Life of one in the Company, and (if it ſhould fo 
happen ) every one againſt his own; thus regarding 
bodily Peril more than the Danger of their Souls : That 
no one ought to 25 ſo little a Value on his Life, 
as to loſe it for ſatisfying the Hunger of the reſt And 
that the reſt ought not to have been ſo cruel to their 
Fellow, in compliment to their own Stomachs. But to 
this it might be anſwer'd, that *tis too harſh and 
rigorous a Cenſure, to ſay that thoſe Men conſpire 
againſt the Life of another, who agree to take the 
Chance of dying one of them, for preſerving the 
Lives of all the reſt. And conſequently they could 

ut their Souls into no danger by this unfortunate 
Reſolution. Nor is the > lac of undervaluing 
their Lives any better grounded; fince he only 
can fall under this Imputation, who throws him- 
ſelf away without Neceſſity. Nor, in the third 


Homer Odyl. vii. 216. Oy 8 n gνj,& &c. 


Ad Grat. L. 2. c. 1. from Mich. Tulpius Obſervat. Medicin 
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of his Com- 
anions, receives the Inſtrument of Death with 
eſs Grief and Reluctancy than the others apply 
it. There is another Caſe worth examining, 
3 ſuppoſe in a Shipwreck more Men leap into 
the little Boat than it is able to carry, and the 
Boat belongs to no one by a more peculiar 
Right than to the reſt; whether they may not 


fairly draw Lots who ſhall be caſt over-board; 


and whether if any one refuſe thus to take his 
Chance, he may not be thrown out without far- 
ther Deliberation, as one that ſeeks the Deſtru- 
Etion of the whole Company? But theſe Caſes 


being ſuch as very rarely fall out, + we chooſe at 


preſent to ſuſpend our poſitive Judgment concern- 
ing them. | | 


IV. This may more frequertly happen, that 
two Perſons being e eL. * of 


their Lives, both muſt unavoidably periſh, unleſs 


one of them, for his own Deliverance, haſtens, 
by ſome Act, the Fate of the other, which would 
however have ſoon arriv'd: Or, that upon neceſ- 
ſity we may bring on another, indirectly, the 
danger of Dok, or of ſome grievous Hurt; 
not deſigning to harm him, but only to exerciſe 
ſuch an Act as may probably prove miſchievous 
to him; at the ſame time deſiring any other way 
to get rid of our Neceſſity and Streights, and en- 
deavouring, as far as lies in our Power, to make 
the Damage fall light on the Suffering Party. 
Now this kind of hurt, as we judge it not to cauſe 
any Sin in the Giver, ſo we think the Receiver 
ought to look on it as purely an accidental Evil; 


upon account of which he has no reaſon to be 


| at the Author. Let us conſider an Inſtance 
or two of both Caſes. If I, being a skilful Swim- 
mer, fall into deep Waters _ another utterly 
ignorant of that Art, and he, as the uſual way is, 
clings faſt about me, who am not able to drag 
out both Burthens; who will blame me for uſing 
all my Strength to get rid of him, and fo to pre- 
vent my own Death, tho perhaps I could, with 
hard ſhift, have held him ſome few Minutes above 
Water? So in a Wreck, if I have taken Poſ- 
ſeſſion of a Plank which will not hold two, and 
another ſwimming towards me, ſhall endeavour 
to throw himſelf upon it, to the Deſtruction of 
us. both ; there ſeems to be no Reaſon why I 
ſhould not apply the utmoſt Violence in keeping 


The Belly, like a bold Petifioner, 
Breaks rudely in, and forceth you to hear. 
© See Fonah, c. 1. ver. 7, Cc. 


. 

* Mr. Titius, Obſerv. CXLIV. thinks it neither unlawful, nor of an indifpenſible Obligation, but he ſays, That they who 
© are reduced to this Extremity, ought not nevertheleſs to reſolve upon a Thing ſo fad and inhuman ; for altho* commonly 
the Affections of Men one to another, eſpecially ſuch as are neither Parents nor Friends, are very cool, yet when they are 
* involved in 2 common Danger, the Senſe of that naturally awakens our Thoughts of Humanity and Compaſſion, which 


© make us choo 


e rather to die ourſelves, or wait the unforeſeen Events of Divine Providence, than have recourſe to ſuch an 


* irkſome and barbarous Expedient, by which we are not yet ſure that we ſhall fave our Lives. | 

3 In truth, the Maſter of the Shallop doth not ſeem to be obliged to draw Lots with the others, which he permitted lovingly 
to come into it, and conſequently he might make them caſt Lots to ſave himſelf. 

4 Our Author determines it by ſaying, I. ſeems ſo to me, in his Abridgment of the Duties of a Man and Citizen, Lib. 1. 


Chap. 5. F. 22. 


„ IV. * But if that other being ſtronger than I, drive me from my Plank, the Neceflity of ſaving his Life will not excuſe 


him, becauſe he brings upon me as great an Evil directly, as that he faves himſelf fram. Moreover, I am here the firſt in 
time, the Plank belonged to me by the Right of the firſt Occupant, and ſo he could not drive me from t without Injuſtice. 
We muſt ſay the ſame Thing of a Man, who, when an Army is routed, will ſeize upon an Horſe which belongs to a wounded 
Perſon, and leaves him infallibly expos'd to the Fury of the N to fave his own Life the mare vextainly. Theſe are the 
two Caſes mention'd by Lactantius, in the Place above quoted, Chap. 3. J. 11. Note 24. PI 
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206 
him off. And this likewiſe if two Men ate pur- 


ſued” hard by an Enemy, bringing Death in his 
Hand, if both cannot be ſaved, one of them may, 
for his own Security, either by breaking down 
a Bridge, or ſhutting a Gate aftet him, leave the 
other in imminent Danger of being kil'd. This 
kind of Neceſſity often happens in War; where 
tis a Rule, that at any time ſome few are to be 
left in diſtreſs for ſecuring the main Body. Arrian 
de Expedit. Aler. Lib. vi. c.25. It was neceſſary to 


ſet afide the Care of fingh Per ſons, in proſecntion of 


the Common Safety. Virgil En. ix. v. 722, &c. 
PAND ARUS, ut fuſo germanum corpore cernit, 
Et quo fit fortuna loco, qui cuſus agat res; 
Portam vi multa converſo cardine torquet, 
Obnixus latis humeris : multoſque ſuorum, 
Menibus excluſos, duro in certamine linquit. 


When Pandarus beheld his Brother kill'd, 
The Town with Fear and wild Confuſion fill'd: 


He turns the * of the — ge (Weight. 


With both his Hands, and adds his Shoulders to the 
Some happier Friends within the Walls inclos'd; 

The reft ſhut out to certain Death expos'd. 
| | 1 Mr. Dryden. 


And again, Lib. xi. ver. 884, c. after the De- 
feat of the Latin Horſe, | 


DO = Wt». £ + ww Pars claudere portas, 
Wee ſoiis aperire via, nec menibus audent 
Accipere 0rantes. 


Then in à Fright the Folding Gates they cloſe, 
Bur leave che, Friends exchated With their Fos 
e Mr. Dryden. 


Compare Liuy, Lib. xxvi. 17. Where the Thurini 
made a wicked and treacherous Uſe of this Pre- 
tence. Horus (Lib. ii. c. 18.) ſays of the Numan- 
tines, At length they enter d into a Reſolution of 
Flight : But this their Wives prevented, by cutting in 
pieces the Harneſs of their Horſes ; committing a baſe 
Cruelty thro an Extremity of Love. Tacitus (Ann xiv. 

C. 32, 33-) cenfures it as the Effect of ill Conduct, 
or of Treachery, that when the Romans were be- 
fieg'd in Camolodunum, Non motis ſenibus & fæminis 
juventus ſola reſtiterit; the young and able Men did 
not throw out the Women, and Perſons uſeleſs 
through Age, and ſo clearing the Place make it 
more capable of Defence. (Add. Livy, Lib. v. c. 40.) 
On the contrary, he tells us in the ſame Story, that 
Suetonius reſolv d to hazard the Loſs of one Town for 
the Security of the whole Province; and therefore be 
Would not be'mov'd by the Cries and Intreaties of thoſe 
*vho begy'd him to flay and protett them : But giving 


the Sign for marching, be receiv'd all into his Troops 


that were willing and able to follow him; and as for 
thoſe whom either the Weakneſs of their Sex, or the 
Burthen of their Age binder d from flirring, they were 
left to the Mercy of the Barbarians. Vet Darius in 


Of the Right and Privilege of Neceſſuy. 


oo II. 
Quintus Curtius, Lib. iv. c. 16. when Things were 
not brought to deſperate Extremity, bravely re- 
fus'd to break down the Bridge of the River Lycus 
which he had paſs'd with ſome part of an Army 
in a Retreat; making this generous Declaratio 
That he had rather give a Paſſage to thoſe that pur. 

| ſid, than take it from thoſe that fled. 

An Inſtance * of theother Caſe which we men. 
tion'd in general, may be this: Suppoſe a Perſon 
of more Strength than myſelf follows me cloſe 
with Intention to kill me, and I meet one in a 
narrow Paſſage, thro* which I muſt take 
Flight ; if upon my Requeſt he will not get out 
of the way, or if he has not Time or Room to 
ſtand off, I may throw him down and run over 


him, tho the Fall, in all probability, will be 4 


grievous and hurtful to him: Unleſs he be ſuc 
an one as, by virtue of ſome peculiar O}/igatioy, 
Jam bound at any time to ſerve voluntarily with 
my own Danger. And if the Perſon who thus 
ſtops my 3 be not able to look to himſelf 
upon my calling to him, as ſuppoſe a lame Man 
or a Child, I ſhall certainly deſerve excuſe, if I 
attempt to leap over him (either being on Horſe- 
back or a foot) rather than to fall into my Ene- 
my's Hands by my Delay. As for that other Exam- 
ple, which ſome give, it plainly appears not to be 
without Fault: The Caſe is this, / Captain 
Ping from a Battle, and being cloſely follow'd by 
the Enemy, one of his Men happening to be got juſt 
before him in the Crowd, he runs him thro' to get off 
with the more Expedition. Now here the Captain 
was —— enough to have made his way wy by 
puſhing down the Fellow that ftopp'd him, and 
therefore ought not to haveus'd fo violent Means. 
Vet if in getting by him he had undeſignedly hurt 
him with his Arms, the Miſchance would have 
been very 2 But in caſe a Man either 
our of a 
Humour, ſtops me on purpoſe, and refuſes to 
make room for me to eſcape, I may preſently 
uſe him as an Enemy, and thruſt him ? hom by 
any means I can, how much ſoever he is like to 
ſuffer by the Bruiſe®*. To conclude this Point, 
as the declining Death any way admits of much 
Favour and Excuſe, ſo if the Danger offer'd be 
no more than a Maiming, or a grievous Wound, 
and we fly from it with the Hurt of thoſe that 
chance to ſtop us, the Fact will bear much the 
fame Apology or Defence. For he who offers 
fach a Violence may be reſiſted, as much as if he 
directly attempted to murther us; and when we 
are compell'd to conſult our Safety by Flight, the 
Conſternation we muſt needs lie under vindicates 
our Innocence, as to any ſudden and unfortunate 
Accident that we chance to treſpaſs in. 


V. Let us enquire in the next place, whether 
the Neceſſity of preſerving our Life can give us 
any Right over other Mens Goods; ſo as to make 
it allowable for us to ſeize on them for our 
Relief, either ſecretly, or by open Force, againſt 


2 Oomp. Lo#ant. Inſtitut. J. 5. e. 15. which ſome have vainly oppor'd to the Opinion Bere delivered. 


2 Theſe ſort of Caſes have no Dif 


culty in them, for he treats of the Affirmative Precepts of the Law of Nature, which 


oblige not when chere is no occaſion of practiſing them, and much more in a Caſe of N eceſſity, in which we can't practiſe 
_ = 0 the — — = * 7 See Mr. 1 CXLV. | 

It is eaßhy to lee, that the Action here alledged is not innocent. This Officer might have made way for himſelf forcibly, by 
thruſting the Soldier aſide, but if he had hurt him with his Arms undeſignedly, he was excuſed. * 
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olickſome, or a cruel and barbarous 
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he Owner's Conſent: For the more clear and 
c d Determination of which Point, we think it 
. eſſary to hint in ſhort on the Cauſes * 
e diſtinct Proprieties were firſt introduc” in 
1 World; deſigning to examine them more at 
unge in their proper Place:. Now the main Rea- 
qns on which Proprieries are founded, we take 
» be theſe two, that the Feuds and Quarrels 
night be appeas'd which aroſe in the Primitive 
anmunion of Things, and that Men might be 
at under a kind of Neceſſity of being induſtrious, 
very one being to get his Maintenance by his 
on Application and Labour. This Diviſion 
-herefore of Goods was not made, that every Per- 
on ſhould fit idly * brooding over the ſhare of 
Wealth he had got, without aſſiſting or ſerving 
his Fellows; but that any one 2 5 diſpoſe of 
his Things how he pleas'd, and if he thought fit 
to communicate them to others, he might at leaſt 
be thus furniſh'd with an Opportunity of laying 
Obligations on the reſt of Mankind. Hence 
when Proprieties were once eſtabliſn'd, Men ob- 
tain'd a Power not only of exerciſing Commerce 
to their mutual Advantage and Gain, but likewiſe 
of diſpenſing more largely in the Works of Hu- 
manity and Beneficence; whence their Diligence 
had procur'd them a ter Share of Goods than 
others: Whereas before, when all Things lay in 
common, Men could lend one another no Aſſi- 
ſtance but what was ſupply'd by their corporal 
Ability, and could be charitable of nothing but 
of their Strengtho. Farther, ſuch is the Force of 
Propriety, that the Proprietor hath a Right of de- 
lrering his Goods with his own Hands; even ſuch 
2 he is oblig'd to give to others. Whence it fol- 
lows, that when one Man has any thing owing 
from another, he is not preſently to ſeize on it at 
a venture, but ought to apply himſelf to the 
Owner, defiring to receive it from his Diſpoſal. 
Yet in caſe the other Party refuſe thus to make 
ood his Obligation, the Power and Privilege of 
a doth not reach ſo far as that the Things 
may not be taken away without the Owner's Con- 
ſent, either by the Authority of the Magiſtrate in 
Civil Communities, or in a State of Nature by Vio- 
lence and hoſtile Force. And tho' in regard to 
bare Natural Right, for a Man to relieye another 
in Extremity with his Goods, for which he him- 
ſelf hath not ſo much occaſion, be a Duty obliging 
only imperfectly, and not in the manner of a Debt, 
ſince it ariſes wholly from the Virtue of Huma- 
nity; yet there ſeems to be no reaſon why by the 
additional Force of a Civil Ordinance, it may not 
be turn'd into a ſtrict and perfect Obligation. 
And this Selden obſerves to have been done among 
the Jews ; Who, upon a Man's refuſing to give 


2 Lib. 4. c. 4. 


5. V. 1 Aut qui divitiis eli incubuere repertis, 


Nec partem poſuere ſuis, &. 


VI. Of the Right and Previlege of Neceſſity. 


ture is not 


to aſſiſt his 


d See Epbeſ. iv. 28. 


to it by an Action at Law. Tis no wonder 


therefore, that they ſhould forbid their Poor on 
any account to ſeize on the Goods of others, en- 
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ſuch Alms as was proper for him, could force him 
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© 


— 


joining them to take only what private Perſons, 


or the publick Officers, or Stewards. of Alms 
ſhould give them on their Petition. Whence the 
2 of what was another's, thoꝰ upon extreme 

ec 
pine. But now ſuppoſing under another Govern- 


ty, paſs'd in that State for Theft or Ra- 


ment the like good Proviſion is not made for Per- 
ſons in want, ſuppoſing likewiſe that the cove- 


tous Temper of Men of Subſtance cannot be pre- 
vail'd on to give relief, and that the needy Crea- 
le, either by his Work or Service, 
or by making Sale of any thing that he poſſeſſes, 
reſent Neceſſity, muſt he therefore 
periſh with K 
tion bind me with ſuch a force, that in caſe ano- 
ther Man neglects his Duty towards me, I muſt 


rather die, than recede a little from the ordinary 


and the regular way of acting? We conceive 


amine? Or can any human Inſtitu- 


therefore, that ſuch a Perſon doth not contract 


the Guilt of Theft, who happeni 
his own Fault, to be in extreme 


neceſſary Food, or of Cloaths to preſerve him 


from the Violence of Weather*, and cannot 


obtain them from the voluntary Gift of the 
Rich, either by urgent Intreaties, or by offering 


not through 
ant, either of 


ſomewhat equivalent in Price, or by engaging to 


work it out, ſhall either forcibly or privi 
himſelf out of their Abundance ;z eſpecially if 
he do it with full Intention to 
of them, whenever his better Fortune gives him 
Ability. Some Men deny 
But what if a Man ſhould wander in a Forei 

Land, unknown, friendleſs, and in want, Fold 
of all he had by Shipwreck, 6r by Robbers, or 
having loſt by ſome Caſualty whatever he was 
worth in his own Country ; ſhould none be found 
willing either to relieve his Diſtreſs, or to hire 
his Service, and ſhould they rather (as it com- 


pay the Value 


| that ſuch a Caſe of 
Neceſſity, as we ſpeak of, can N happen. 


y relieve. 


monly happens ) 5 ina good Garb, ſuſpect 


him to beg without Reaſon, muſt the poor Crea- 
ture ſtarve * in this miſerable Condition? It may 
be objected indeed, that in Proverbs vi. 30, 31. 
he is call'd a Thicf, and pronounced obnoxious 
to the Penalty of Theft, who ſteals only to fa- 
tisfy his Hunger. But whoever cloſely views and 
conſiders that Text, will find that the Thief there 
cenſur'd is neither in ſuch extreme Neceſ#ty, as 
we are now ſuppoſing, nor ſeems to have fallen 
into his needy Condition meerly by ill For- 
tune, without his own Idleneſs or Default: For 


the Context implies, that he had a Houſe and 


Virg. Zn. VI. 610, 611. 


2 If in a Caſe of Neceſſity a Man may innocently do ſome Wrong to another in his Perſon, ſo far as ta put him in danger 


of his Life to ſave his own, by a much ſtronger Reaſon will he be permitted, in like Caſes, to take away or 


the Goods 


of another, which are of much leſs Value than Life and Members. Thomaſ. Inftit. Juriſprud. Div. Lib. 2. Chap. 2. f. 168. 


Note 1. and Titins's Obſerv. CXLVII. 


3 Mr. Hertius has alledged an Example here, which is this; when the Magiſtrate, in a great Scarcity of Proviſions, con - 
ſpires with thoſe that will not open their Granaries, that they may ſell their Corn the dearer, or at 1 


Monopolies, and puniſh the barbarous Cruelty of thoſe, who to enrich themſelves, care not how many Men they bring to 


he neglects to hinder 


Goods 
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Goods ſufficient to make ſevenfold Reſtitution 
which he might have either fold or pawn'd; a 
Chapman or Creditor being eaſily to be met with 
in Times of P / 
Grounds to think, that the Fact there mention'd 
is ſuppos'd to be committed, either in the Time 
of War, or upon account of the extraordinary 
Price of Proviſions. Beſides, this Thief was 
faulty on another Account: For if he had not 
wherewithal to maintain himſelf, the Laws oblig'd 
him to ſell himſelf for a Slave“. | 


VI. Grotius * propoſes another way of ſolving 
the Difficulty under our preſent Debate: He fays, 
that the firſt Introducers of diſtinct Proprieties muſt 
be underſtood to have doneit with this Exception 
and Limitation, that the Right of this Propnety 
excluding others from the Uſe of every Man's 
proper Goods ought then to expire and to give 

place, when another cannot poſſibly without 
making uſe of them, be ſuſtain'd or preſerv'd : 
And conſequently, that in ſuch.a Caſe of Neceſſiiy 
a Thing poſſeſß d in peculiar, when another Man's 
Life cannot be fay'd without it, is turn'd _—_ 
into common. Or, what amounts to the fame 
Purpoſe, that when Men originally inſtituted ſe- 
parate Proprieties, they agreed by mutual Cove- 
nant, to forbear uſing the particular Goods of 
each other, any farther than the Owner ſhould 
give leave: Yet ſo as to make it allowable in 
extreme Neceſſity, for a Man to ſeize on any 
Thing abſolutely requiſite for his Preſervation, as 
if it fill lay in its primitive Indifference and 
Community. For ſince in written Laws, that 
Interpretation is to be follow'd which recedes 
the leaſt from natural Equity, he preſumes this 
will hold more ſtrongly in regard to Cuſtoms, 
which obtain only by tacit Agreement. And 
ſarely it muſt be in the higheſt Degree equi- 
table, that a Man be permitted to fave his 
Life, by uſing any thing at hand, when all other 


But this Expoſition lies open to ſeveral Ex- 


ceptions and Difficulties: For if Neceſſity. gives a 
Man a Right of ſeizing on the Goods of others, 
as if they lay in common, what hinders but 
that, if he have ſufficient Strength, he may 
take them from the Owners, when they them- 
ſelves are at the fame time pinch'd with the like 


Plenty and Peace. For we have no 


Necelfty? Vet this Grotins doth by no means 


low. Again, Grotius requires Neſtituti 

made in theſe Caſes : But I am oblig'q * 
Duty, when I take a Thing by virtue of m 

Right. Beſides, he forgot to mention how by 


ferent the Caſe is, when a Man falls under ſuch 


Neceflity by his own Sloth or Negligence, and 
when it comes on him without his Fault. W hich 
Diſtinction being omitted, a Right ſeems to be 
given to idle Knaves, whole Vices have brought 
them into wanr, to ſeize forcibly for their own 
Uſe the Fruits of other Mens "rock Labours 
and ſo continuing their Poverty and their Fs. 
neſs together, to put a Neceſſity on induſtrious 
Perſons of feeding ſuch uſeleſs Bellies for no- 
thing. But all wiſe Men, as they allow ſuch a8 
are innocently miſerable to delerve Aſſiſtance 
and Relief; 10 they adviſe us to pack off mengi- 
cant Drones and Lubbards, with the old Anſwer 
that the Ant gave the Graſhopper in the Fable* 
Since then it is lawful for every Proprietor to di- 
ſtinguiſn between ſuch as are indigent out of 
Misfortune, and ſuch as are reduc'd to the ſame 
Condition by their own Demerit and Neglect; 
tis plain, that he has ſuch a Right over his own 
Goods, as ſhall in ſome meaſure prevail even a- 
gainſt a Perſon in extreme Neceſſity: So far at 
leaſt as that he ſhall have the Privilege of judging, 
whether the Man be an Object worthy of his Re- 
lief, or not; that it may be in his Power to oblige 
and win a neceſſitous Perſon by his ſeaſonable 
Succours: For nothing raiſes the Value of a Kind- 
neſs ſo much as its being done for the Removal of 
an extreme Diſtreſs. But all this Merit and Obli- 
tion is cut off, when we give another only 
what he might otherwiſe, as his own Right and 
Due, violently take from us. | | 
Me think therefore, that this Point of Diſpute 
will be more clearly determin'd by the Principles 
and the Method which we have laid down; that 
is, by ſaying, in ſhort, that the wealthy Perſon 
is bound to relieve him who innocently wants, 
by an imperfe& Obligation; to the performing 
of which though regularly no Man ought to be 
compell'd by Violence, yet the Force of extreme 
Neceſſity is ſo great, as to make theſe Things re- 
coverable by the ſame” Means as thoſe which are 
truly and rightfully due: That is, by making 
complaint to the Magiſtrate, or when the 


© = See Levit. xxv. 39. Selden L. 6. c. 7. Nothing can. be drawn to the contrary from Prov. xxx. 9. Other Authors give 


this 3 of extreme Neceſlity 
- 24 fave 
7 


« EX 


b L. 2. c. 2. ſ. 6: 


': 4 Man being in an unknown Country, is attach d by an-unjuſt Q ailant, and cannot other- 
imſelf than by ſpeedy Flight. He finds ready at band a Horſe belonging to ſome Perſon of the Country, but which he 
2s mo means of reſtoring, as well becauſe he is ignorant of the Owner, as. Bec an ſe he may be oblig'd to ride far to if gb the Danger. 

1 . c ' And thus in Plutarch ( Apophthegm.”) when a Captain of Coaſling-robbers made an 


Inroad into the Territories of Lacedemon, and being taken, 'urg'd in his own Defence, That he was neither able of himſelf to 
hit Cempanions, nor could prevail with thoſe that had Money to ſupply him; and therefore he ventur'd to take it by Force. 
Cleomenes call'd this Proceeding, ouynp© n nete, A very compendious Wickedneſs. Add. Pandulf. Collenut. rer. Neapolit. 
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4 Gratins in his Notes upon this Text affirms that it ought to be render'd, I he be taken in the Tad, he ſhall reſtore ſeven- 
fold. i. e. He ſhall not be oblig'd to any Thing but Reſtitution, according to the Law preſcribed, which ſuppoſes always, that 
the Thief hath ſomething, ſince he muſt reſtore 6ut of it what he has taken. See "Exod. xxii. | 


$. VI. I do not perceive how this can follow from Grotias's H 
the Bread, for Example, or Corn, which he hath for his preſent 
1 tor Neceſlity, to take them away from him by Force. But yet the Maxim is no leſs true, which ſuppoſes, that in 

Caſes all Things become common, as they were at firſt; for Community does not at all hinder, but that all which 


- VET 
theſe 


theſis. ' It is certain, that when a Proprietor can't ſpare 
ſe himſelf, *tis not permitted to any other, tho? he be in 


every one is poſſeſſed of for his own Uſe, ſhould not belong to him only-who is in actual Poſſeſſion of it, altho' the Property 
is his, and we can't take any thing from him but when he hath an Overplus, and we can't otherwiſe find any Means to ſuppl 
our, Wants. See what is laid Lib. 4. Chap. 4. Note 2. So that our Author has done well to depend upon other Reaſons, whic 


he alle dges afterward, and which are ſufficient for his Purpoſe. 
OW 


This is the-only Refuge that they have, who believe that the greateſt Neceſlity cannot authorize any Man to take another 
Man's Goods of himſelf; but as Mr. Thomafius has obſerv'd, Injtit. Furiſp. Div. Lib. 2. Chap. 2. F. 171. they acknowledge 


whic 


4 


Ys that he that is reduced to that troubleſome Neceſſity, has a full Right to require what he wants; for only thoſe Things 
are due by virtue of a compleat Obligation, can be the Subject of the Magiſtrate's Deciſion, : 


Urgency 


Urgency of the Diſtreſs cannot allow time for 
ſuch an Expedient, than by ſeizing what is ready 
it hand, either in a ſecret or in an open manner. 
Now the chief reaſon why we affirm thoſe things 
which proceed purely from the Virtue of Huma- 
nity, to be _ = by an imperfe& Right, is 
that Men may ow'd both an occaſion of 
hewing their voluntary Propenſion to the Diſ- 
charge of their Duty, and likewiſe of endearing 
others to them by their voluntary Benefits. But 
now if a Man ſhould deſpiſe theſe Conſiderations, 
muſt a poor neceſſitous Creature be famiſh'd be- 


| cauſe he cannot prevail on the unmerciful Miſer? 


Certainly ſuch an inflexible Churl ought rather 
to be depriv'd of his Gift and of his Merit toge- 
ther; ſince he had not Heart enough to venture 
on an Act of common Humanity. 

From what has been hitherto offer'd, it is eaſy 
to gather the Reaſonableneſs of thoſe Exceptions 
which Erotius ſubjoins to his and our main Aſſer- 
tion. For ſince nothing but inevitable Neceſſity 
can juſtify the taking by force what is owing only 
upon an imperfect — — in the firſt place it 1s 
clear, that all fairer Courſes are firſt to be tried, 
as complaining to the Magiſtrate, begging and 
intreating, promiſing Reſtitution, if we are ever 
able, or offering to diſcharge the Debt 2 7 ui- 
valent Labour and Service. Secondly, This Li- 
cenſe can by no means take place, when the 
Owner of the Thing which we want, lies under 
as great a Neceſſity as we ourſelves: On the con- 
trary, we 1 the Owner to abound. This 
Caution or Exception may be extended farther, 
and we may ſay, that a diſtreſs'd Perſon cannot 
fairly take a thing from the Owner without his 
Conſent, if it be only manifeſt, that upon the 
Loſs of that thing the Owner will hereafter fall 


into the like indigent Condition. For in theſe 


Caſes tis fit Charity ſbould begin at home. That Rule 
of the Civil Law which Grotius applies to the 
preſent n we the Conſiderations on both 

es are equal, the Caſe of the preſent Occupant * is to 
ene doth not ſeem 8 exactly to hit the 
Purpoſe. For that Maxim only imports, that 
Judgment ought to be given for the Poſſeſſor, 
whilſt the Claimant's Title and his are alike diſ- 
putable. But in the Matter before us, the Poſſeſ- 
for's Right and Title are granted, and the only 
Queſtion is, whether I am oblig'd by the bare 
Law of Humanity, to periſh myſelf for the ſake 
of preſerving another? which is a Paradox that 
no Man will pretend to maintain. The other 


Sentence which Grotius applies out of Curtius, 


L. 7. c. 1. d Cap. Si quis, Lib. 5. tit. 18. De fartis. 


; cor: VI. Of the Right and P rivilege of Neceſſny. 209 


is much more proper and more agrecable to rhe 
Point Malior oft cauſe ſuum non tradentis, quam 
poſcentis alienum. He who refuſes to deliver what 
is his own, has a fairer Cauſe than he who demands 
what is another Man's. 

Thirdly, We lay it down as an indiſpenſible 


Condition, that Reſtitution is to be made if poſ- 


ſible; eſpecially if the Thing taken were of great 
Value, and ſuch as the Owner could not well 
part with without ſome Confideration. Bur if 


the Thing were ſmall and inconfiderable, and 


the Loſs ſo light, that the Owner's Fortune could 


not feel it, *twill be ſufficient, when opportunity 
ſerves, to ſhew that we ſhould not have been 


wanting in- Gratitude, if his Greedineſs would 
have given us leave to be obliged to him. As 
for Grotius's requiring! Reſtitution, it ſeems not 
to ſuit with his Myporhieſs For if upon 2 
Caſe of Neceſlity the Right of Primitive Commu- 
nion returns, ſo as to give a Man a juſt Title to 
the Goods of others, then Reſtitution can on no 
account be deſird or demanded. But ſince this 
is neceſſarily to be made, it appears that the Right 
of the Owner doth not expire thro? the Neceſ- 
ſity of the Petitioner; but that he ought volun- 
tarily to have — Relief, either gratis, or upon 
receipt of the Price of the Thing, or any other 
Compenſation. Which Duty when he neglects 
to perform, then indeed the Neceſſity of the di- 
ſtreſs'd Perſon gives him a Right of taking the 
Thing by Force, bur till with theſame Burden, 
or under the fame Condition which the Owner 
might have impos'd on him; that is, either to re- 
fund the Value hereafter, or at leaſt to make a 
grateful Acknowledgment of the Benefit. 


VII. If we look on other Authors, we ſhall 
find them much divided about this difficult Point. 
The fourth Chapter of the fifth Book of the 
Decretals*, enjoining Penance to Thieves who ſteal 
out of Neceſſity, is by the Gloſs expounded of ſittle 
and indifferent Neceſſity, not of ſuch as is extreme 
and inſupportable. Covarruvias © delivers his 
Opinion almoſt to the ſame purpoſe as Grorins ? 
The Reaſon (ſays he) why Man in extreme Nece/- 
fity may, without incurring the Guilt of Theft or Ra- 
pine, fortibly take the Goods of others for his preſent 
Relief, is, becauſe this Conditionrenders all things com- 
mon. For it is the Ordinance and Inſtitution of Nature 
itſelf, that inferior things ſhould be deſign d and directed 
to ſerve the Neceſſities of Men. Wherefore the Diviſion 
of Goods afterwards introduc d into the World, doth not 
derogate from that Precept of natural Reaſon, whish 


N £1. 4 


3 But this is only an Accommodation which Grotius makes of a Maxim of the Roman Law, In pari causd poſſeſſor potior ha- 
beri debet. 5 V Lib. 50. Tit. 17. De divenſit Regulis Furis, Leg. 128. 

+ Mr. Van der Muelen (in his Commentary, Tom. 2. p. 88.) affirms, that Grotius pretends to ſpeak of the Right of Uſage, 
and not of the Right of Property, which, according to him, ate two diſtinct things; ſo that a Man may have a Right to uſe 
a Thing, which for all that may —_—_— belong to another. But this doth not take off the Difficulty ; for the Queſtion is to 
know upon what the Right of Uſage is founded? Grotius delivers himſelf fully (num. 2.) „ That the antient and original 
* Right which every Man hath to the uſe of all Things, revives in the Caſe of extreme Neceſſity, as if they remained in com- 


* mon; for ſo long as a Community of Goods continued, no Man was obliged to reſtore what he had taken for his Uſe, be- 


* cauſe nothing belonged to one more than to another, and every Man had an equal 2 to uſe every wy. inſomuch, 
* 


* that if a Man were ſeized of a greater quantity of baton than he had an abſolute need of, 
uperfluous, and neceſſary for his Support in extreme want.” On the: | 


* a full Right to take from him by force whatever was 


himſelf; every other Man had 


contrary, Grotius alſo openly rejects the Opinion of them who eſtabliſh the Right of taking the Goods of another in the like 


Caſe, upon this Foundation, . That every Proprietor is obliged, by the Rules of Charity, to impart to ſuch as are in Neoeſ- 


ly,” (num. 4.) So that I ſee not how the Hypotheſis of that great Man can be made good, and preſerve itſelf from falling 
n with the Principles of our Author, who has produced a Solution more natural and coherent. 
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ſuggeſts, that the extreme Wants of Mankind may be 
in any manner remov'd by the uſe of temporal Poſſeſſi- 
ons. There isalledg'da Paſſage of St. Ambroſe from 
Gratian, Decret. c. Sicut. ii. $. 4. diſt. 47. It is the 
Bread of the Hungry which you detain : It is the Rai- 
ment of the Naked which you lock up. Perefius*, 
arguing on the ſame fide alledges, that in this 
Caſe a Man is compell'd to the Action by a Force 
which he can't reſiſt ; and then, that the Owner's 
Conſent may be preſum'd on, becauſe Humanity 
obliges him to ſuccour thoſe who are in Diſtreſs. 
Beſides, he obſerves, that the neceſſitous Perſon 
doth not properly take the Goods which were 
another Man's, but which lay in common : And 
yet he is bound, when he has obtain'd delive- 
rance from his Want, to make fair Reſtitution. 
Anton. Mattheus * is of Opinion that a Diſtincti- 
on ſhould be made in this Caſe between the Crime 
and the Puniſhment ; the Crime of the Theft, he fays, 
is not taken off even by extreme Penury, but he 
would have the Puniſhment either wholly remitted, 
or conſiderably mitigated-and abated. Now that 
the Crime- of Theft is committed even under 
theſe Cireumſtances, he endeayours to prove from 
the Definition of Theft in the Civil Law, which 
he makes to reach this Action: Theft, the Em- 
peror Juſtinian tells us, is 4 fraudulent ſeizing on 
the Goods of others, for the ſake of making a Gain of 
them. But we may fairly plead (in Oppoſition 
to Mattheus) that neither of theſe Imputations 
can fall on the Fact which we defend. For how 
can this be term'd a fraudulent” ſeizing on another 
— Goods, when youu the 1 wy _ - 
imperfect Obligation of giving the Thing deſir'd, 
iy the other Perſon had K | 
his preſent Condition, to poſſels himſelf of it by 
the moſt convenient means he could? Nor can 
he well be ſaid to take a thing of another Man's 
for the ſake of making a Gain of it, who deſigns 
it purely for the Relief of his extreme Diſtreſs, 
with full Wiſhes and Reſolutions to reſtore, or to 


repay it as ſoon as poſſible. That part of his Ar- 


gument is meer Bravado, where he tells us, that 
no Violence can compel a wiſe and a good Man 


to defile himſelf wilfully with any uncomely Acti- 


on: And that im theſe Caſes every one ſhould, as 
Tully © * adviſes, rather patiently endure his own In- 
convenience, than treſpaſs onthe Conveniences of others. 
Now beſides that tis an eaſy matter to talk Philo- 
ſophically, whilſt we do not ourſelves feel the 
Hardſvip any farther than in Speculation ©; the 
Fact under Debate can, according to our way of 


2 Ad. Tit. Cod. De furtis, 1. 3. 
I. 3. v. 197. 


b Ad. I. 47. D. tit 
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a Right, by Virtue of 


determining it, include no other Turpity 
* ſuch as Perſons of Breed); xc 
Quality are guilty of, when the ſeverity of Fa- 
mine compels them to feed on the baſeſt and moſt 
filthy Meats. And then the Rule about Conve. 
niences and Inconveniences is beſide the Que- 
ſtion, which only ſuppoſes ſome little Matter tg 
be taken from a wealthy Perſon, who doth not 
feel the Loſs, to keep another from periſhing b 
the Extremities of Hunger or of Weather. The 
ſame Author obſerves, on * the Lex Rhodia 4% 
jactu, that tho? for the publick Benefit, ina time 
of —_— every Man is oblig'd to bring what 
Corn he has by him into the common Market 
yer People are not hereupon impower'd to carry 
off what they pleaſe, becauſe they are in want 
and others abound; but the whole Buſineſß is to 
be left to the Care and to the Direction of the 
Magiſtrate. But muſt the Poor therefore be con- 
tent to ſtarve, when the Magiſtrates negle& to 
make due Proviſion for their Suſtenance ? | 

As to what ſome urge, that there doth not ap- 
pear any Dz/pen/ation of the Law in this Matter, "tis 
an Objection that _ eaſily ſpar d. For ſuf- 
ficient Reaſons have been given why we may well 
preſume, that the Law which forbids Theft is not 
to be extended to the preſent Caſe. 


VIII. Laftly,'Fhe Danger and Neceſſity ofour 
own Goods feems to allow us the Privilege of 
deſtroying or of — thoſe which belong to 
other Men: Yet with theſe Proviſo's, that the 
Danger did not happen thro” our Fault; that we 
cannot find a more convenient way of remov- 
ing it; that we do not ruin a more valuable 
Thing of our Neighbour's, for ſaving one of our 
own, inferior in Price and Conſideration; that, 
in caſe the other Thing had not been loſt but for 
our ſake, we pay the Price of it; and laſtly, that 
if what belong d to our Neighbour muſt have 
otherwiſe been deſtroy'd, together with ours, if 
we had not preſerv'd * the latter by making 
away with the former, that then we conſent to 
bear a part in the Damage. On this Foundation 
is grounded the Equity of the Rhodian Law de 
jactu, by * which it was provided, that if for 
the lightening of a Ship the Men were compell d to 
throw any Goods overboard, the Loſs ſhould be made up 
by general Contribution, ſince it happen d upon account of 
the general Safety*. Thus too if my Veſſel be 
driven upon the Cables, or the Nets belonging to 
another, I have Liberty to + cut them in Pieces, 


** 


$. VII. * Tully's Words are; Saum cuigue incommodum frrendum eſt potius, quam de alterius commodis detrabendum. 
The Digeſts have alſo another Law, commanding, that if Proviſions fail at Sea, every one ſhould bring out their Store 


and leave it in common, Ed magis gudd, 4 guando ea [cibaria] defecerint in navigatione, quod guiſque haberet, in commune con- 


Ferret. Lib. 14. Tit. 2. De Lege Rhodia de Jactu. Leg. 2. F. 2. 


Goods. | . 
The Words of the Digeſts are, Lege Rhodid cavetur, Ut 


butione ſarciatur, quod pro omnibus datum eft, Lib. 14. Tit. 2. 


$. VIII. . We muſt take care that the Way appear ſure. Titias's Obſerv. 148. 
We may add, That the Proprietor not foreſeeing, or before he foreſaw that Neceſſity, did not conſent to the Loſs of his 


levande navis gratia jattus mercium factus eft, omnium contri- 
De Lege Rhodia de jattu, Leg. 1. See the Treatiſes of divers 


Authors, De Legibus Nauticis, as alſo Mr. Daumat's Civil Laws in their natural Order, Part 1. Lib. 2. Tit. q. Se. 2. F. 6, &c. 
'+ Item Labeo ſcribit (ſay the Digeſts) ſi cum vi ventorum navis impulſa eſſet in funes Anchorarum alterius, & nautæ funes pre- 
cidifſent, fi nullo alio modo, niſi præciſis funibus explicare ſe potuit, nullam actionem dandam. Idemgue Labeo & Proculus, & 
circa Retia Piſcatorum, in que navis inciderat, &/timarunt. Plant ſi culpd nautarum id fatum efſet, Lege Aquilia agendun. 


Lib. 9. Tit. 2. Ad Leg. Aguil. L. 29. F. 3. See Mr. Neod?'s excellent Treatiſe, Ad Leg. 4quil. Chap. 18. in fn. and 
if 


Chap. 29. | 
5 85 | 


4 Vid. Oppian Halieut. 
© Vid. Tot. titul. together with the Commentators on that and on the Naval Laws. 
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termin'd, that in caſe the Fire had actually as the ba | 
rcach'dro:the Houſe that was -pull'd-down, the Juriſdiction and the Profits to the right Owner; 
Perſon who procur'd it ſhall not be reſponſible; and fully purpoſing to reſtore the Cuſtody too, ſo 
{er the common Opinion inclines more to Equi- ſoon as the Neceſſity that brought him thither 
iy, which aſſerts, that upon ſuch Demoliſhment ſhall ceaſe. To theſe Conditions it ſhould be 
of one Houſe for the Security of many, the Da- added, that the Lord of the Place is firſt to have 
mage ſhall be rep air'd by thoſe neighbouring In- frequent Notice given him, and to be defir'd that 
habitants who thus eſcap'd the Danger; though he would himſelf ſecure and defend the Place, 
the Houſe which they in this manner ruin hath upon a Promiſe from the other Prince to defray 


Neglect did not bring me into that Trouble, I to poſſeſs himſelf of a Place feared in a Count: 


am to anſwer but for half the Coſt. Thus in a that'is at Peace with him; if there be certain 
Fire, I may pull down my Neighbour's Houſe for (and not only imaginary) Danger, that the Enemy 


the Security of mine, if I am willing to make will otherwiſe ſurprize it, and from. thence anno 


good all that he ſuffers by the Miſchief. For tho him with irreparable Miſchief: Provided he take 


? 5 one of the Roman Conſtitutions“, it is de- _— but what is neceſſary to his own Securi 


not been touch'd by the Flames. For it would be the Charges ; or that he would demoliſh and ren- 
indeed unreaſonably hard, that when * I have der it untenable, if he thinks that the moſt pro- 
{y'd my own Concerns by deſtroying thoſe of per Method. And another equitable Caution is, 
another Man, the whole Loſs ſhould be thrown that in caſe the new Poſſeſſor has expended any 
upon him, whilſt the whole Advantage lights on Sum in raiſing Works and Fortifications, the pro- 
me. From the ſame Rules and Principles the per Lord is not oblig'd to refund, unleſs he in- 
Riman Lawyers deduce moſt of their Doctrine tended to have built the ſame Defences himſelf ; 
concerning that kind of Damage which they inaſmuch as the other did not make it his Aim 
call Damnum Infectum . Thus, for Example, if po to improve the Place, but chiefly to ſecure 

is own Territories. Bæcler, in his Notes on this 
likely to tumble to the Prejudice of my Effects, Paſſage of Grotius, well obſerves, that it is appa- 
he ſhall be oblig'd to give me Security for an- rent from the Uſage of all Ages and of all Na- 


fuſe this Condition, upon applyin 
Pretor, J obtain * an Eda, | - 
enter the ruinous Place. On the 


b Add. L. 49. ſ. 1. D. ad L. Aguil. 
41.4180 10 


2 L. 7. ſ. 4. D. quod vi aut clam. 
vid. Digeſt. XXXIX. tit. 11. 


© De Damno Infecto. 


5 The Words of the Dige/ts are, Si perveniſſet | ignis, eo uſque ] abſolvi eum oportere⁊ guoniam nullam injuriam aut 
damnum dare videtur, æquè perituris edibus. Lib. 43. Tit. 24. Quod vi aut clam, Leg. 7. F. 4. See Lib. g. Tit. 2. 44 
Leg. Aquil. Leg. 49. F. 1. and what Mr. Titius ſays in his Obſervations iz Compend. Fur. Lauterbach. Obſerv. 420. as alſo 
Mr. Noodt ad Leg. Aquil. Chap. 19. 

6 Mr. Titins hath reaſon to 5 „that theſe Rules are good in Speculation, but the Application is very hard, and almoſt im- 

racticable in Civil Societies. n we can't for the moſt part be aſſured, that he who hath beat down his Neighbour's 

ouſe, had reaſon to think that he could fave his own that way, and that he was obliged to it by Neceſſity; for without this 
how can we determine, whether he ought to make good the Damage ? Moreover, Burnings almoſt always happen by ſome 
Fault, or at leaſt by Tmprudence and Negligence, and very often we know not whom to charge them on, or how they began ; 
and if the Author be ſometimes diſcover'd, tis found uſually that he is unable to make up the Damages of ſuch as have ſuffer'd. 
Laſtly, When the Fire is come by meer Chance, we can't exactly tell how the neighbouring Houſes can be preſerved from the 
Fire by the demoliſhing of one already beat down, and fo 'tis impoſſible to ſtate _ who are bound to make good the Da- 
mage, ahd how much each ſhall contribute. Experience alſo pres: that upon theſe ſad Occaſions, they who received the 
Damage are conſtrained to bear it themſelves, unleſs the way of Reparation be fixed beforehand -4 ſome Agreement, or Order 
of State, or the Bounty of others affords them a voluntary Relief. The Order therefore eſtabliſh'd in ſome Places, that the 
Damages that come by ſuch Accidents ſhould be ſatisfied by the Publick, and ſo every one is obliged to contribute to the Re- 
hef of the Miſerable, is highly commendable, O&/erv. on Pufzndorf CL. and on Lauterbach CCCOXX. It is alſo a wiſe Eſta- 
bliſhmenr, and will be of excellent Uſe, if it be well managed, which has been lately made in Pryſia, where all ſuch as have 
Houſes are obliged to pay ſome ſmall Annual Rent to the Directors of the Fire-Cheſt, where there is a Bank made up of ſuch 
Contributions, which are deſign'd to make good the Damages of ſuch Owners of Houſes as are burnt, according to the Valua- 
tion made of them, and according to which they pay their Rent. 

7 See Mr. Daumat's Civil Laws in their Natural Order, Part I. Lib. 2. Tit. 8. Sea. z. 

8 So the Di geſts ſay, Si intra diem d Prætore conſtituendum non caveatur, in poſſeſſionem ejus rei mittendus eſt. De Damno 
Infefto, c. Leg. 4. F. 1. See Titius's Obſervat. on Lauterbach. 989. 

9 They build upon this Law, to which I have elſewhere referred, Lib. 3. Chap. 3. F. 7. Si guis ſepulebhrum habeat, viam 
autem ad ſepulchrum non habeat, & @ vicino ire probibeatur— Pr ſes — compellere debet, juſto pretio ei iter preftare. 
Digeſt. Lib. 11. Tit. 7. De Religiofs, &c. Leg. 12. init, 

10 This has place no leſs, when the Owner of the Place has no Power to defend himſelf; for if he can, and doth not, 'tis the 
lame as if he gave Paſſage to his Neighbour's Enemy; ſo that this laſt may look upon him himſelf as a new Enemy. 
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ic I. cannot otherwiſe get clear. And if my own that it is lawful for hini who wages a juf War 
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are Cuſtody of the Place, leaving both — 
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fatisfied that the Place was ſeiz d | gong the Caſe, it can never be adviſable for a Man to ad. 


Leave or Concurrence of the Lord, yet if he mit more Strangers into his Houle, than he can 
feſolve and endeavour to diſpoſſeſs thoſe who conveniently get rid of when he pleaſes: Since 
hold it, the innocent Prince cannot but feel otherwiſe he is under a Neceſſity of being at 
ſome Part of the Calamities of Arms; which if their Diſpoſal; and muſt perhaps be content to 
he keeps off by any Means, he cannot juſtly fall walk out of Doors, and to leave all to his new 
under Reprehenſitn. And thus too in a leſſer Maſters. > | nit 
ore is. leaſt Diff i le all Grotius, in the ſame Place, concerning them who hay; 

_ e = . the firſt they meet, and uſe it upon the Condition —_— 
See Xenophon de Expedit. Cyri, Lib. 5. Chap. 1. and Mr. Hertius's Diſcourſe de Collifione Legum, Sect. II. 5. 14. in Tone, 


of his Opu/c. and omment. 
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CHAP. I. 
That no Man be hurt; and if a DAM Ad E be done to any Man, 
| 6g that REPARATION be made. | 


The ConTt vis of every Paragraph of the firſt Chapter. 
vi. How many ways a Damage may be done. 


— 


1. Wat no Man ought to do any Damage to another, or | | 


| his Goncerns. | : vii. An Example of Reparation in a Murderer. 
u. That if any be done, it ought to be repaired. vIII. In one that has maimed another. 
m. What a Damage or Hurt is. II. In an Adulterer. 


iv. Who are they that do an Hurt. lx. 4 Rawviſper. 
x1. In a Thief. 


HAT Duties the Law of Na- In the Series of ab/olute Duties, or ſuch as 
ture injoyns a Man to exer- oblige all Men antecedently to any human * In- 
ciſe towards himſelf; and what ftirution, this ſeems with Juſtice to challenge 
Indulgence, what Licenſe, or the firſt and nobleſt Place, that no Man hurt 
Favour it allows him in the another; and that in caſe of any hurt or da- 


or Goods, we have hitherto endeavour'd to ex- tion. For this Duty is not only the wideſt of 
„ U. Plain (. We may now paſs on to all in its Extent, comprehending all Men, on the 
63. thoſe other Natural Precepts which 

contain the Duties we are to practiſe the ſame time the moſt eaſy of all to be perform'd, 
towards other Men. Theſe we have formerly divid- conſiſting for the moſt part purely in a negative 
ed into Abſolute, and Hypothetical or Conditional. Abſtinence from acting; except that its Aſſiſtance 


Mr. BarBEYRAC's NOTES on Chap. I. $. 1. = of h 8 
F. !. Not that they are always independent upon every human Act or Eſtabliſhment. Our Author intimates the contrary 
dearly at the end of this Paragraph, in numbring up the Things to which this Maxim extends. No Man can be ignorant 


that we ought not to negle ſuch Duties of Humanity, as concern Bargaining, as for Example, to refuſe to ſell any Man what | 


he ſtands in need of. But the Reaſon why he calls thoſe Duties, which he treats' of in this and the following Chapter, abſo- 
lute, is becauſe they are the natural Conſequence of the univerſal and original Conſtitution of Mankind, and ought to be paid 
to all Men, though they have no other Relation to us, but a bare Similitude of Nature. Whereas conditional Duties always 
ſuppoſe ſome human Act, Agreement, or other Accident, and oblige only under certain Circumſtances, and with relation to 
certain Perſons. | | | E gia A1 nl 

* Nefas eſt nacere Patriæ, &c. It is a Crime to injure one's Country, and conſ uently a Citizen, who is a Member of it. 
Then we muſt injure no Man, becauſe 1 one is our Fellow- citizen of the great City of the World. Do the Hands endea- 
vour to hurt the Feet, or Eyes the Hands? As | 
for the Preſervation of the whole : So Men ought to deal friendly one with another, becauſe they are born for Society, which 
can't be preſerved, - unleſs all the Parts, of which it is compounded, love one another, and endeavour mutually their own Pre- 


ſervation. Sen. de Ird, I. 2. c. 31. Beſides this Paſſage, which our Author refers to a little lower, pleaſe: to read, Epift..g5- - 


P. 464, Kc. Edit. Lugd. Bat. 1672. and Epiſt. 103. 3 | t j 
All Duties which relate to Society may be compriz'd under theſe three generals: 1. To do Evil to no Man. 2. To hin- 


der others from doing the Miſchief which they threaten to do. 3. To do all the good we can ſincerely. Theſe three Prin- 


7 yield an infinite Number of particular Conſequences, according to the difference of Subjects. Our Author ſpeaks here 


the firſt, and of the other two together in Chap. III. of — O8f. 151. 
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vio Preſervation of his own Perſon mage done by him, he fail not to make Repara- 


bare account of their being Men; but it is at 


therefore the Members of the Body keep a fair Correſpondence with one another 
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is ſometimes G in reſtraining the Luſts and 
Paſſions, when they fight and ſtruggle againſt Rea- 
ſon; amongſt which rebellious Deſires, that bound - 


leſs Regard which we ſometimes ſhew to our own 


private Advantage, ſeems to be the Principal, and 


the Ringleader. Beſides, it is the moſt neceſſary 


of human Duties, inaſmuch as a Life of Society 


cannot poſſibly be maintain'd without it. For ſup- 


poſe a Man to do me no good, and not ſo much as 
to tranſact with me in the common Offices of Life, 
yet provided he do me no harm, I can live with him 
under ſome tolerable Comfort and Quiet. And in- 
deed this is all we deſire from the greateſt Part of 
Mankind; a mutual Intercqyfſe of good Turns 
lying only between a few. ef what Poſlihility 


is there of my living at Pgace with him who hutts 
and injures. me; ſince Naturè has implanted in 
every Man's Breaſt ſo tender a Concern for him- 


ſelf, and for what he poſſeſſes, that he cannot but 


apply all Means to. reſiſt and repel him, who in 


either reſpect attempts to wrong him *? Now as 
the Strength of this Preceptis a Guard and aFence- 
to thoſe Things Which we receive from the imme- 
diate Hand of Nature, as our Life, our Bodies, our 
Members, our Chaſtity, our Reputation, and our 


Liberty; engaging Men to keep them ſacred 3 "iy 
tſelf 


inviolable: So muſt it be ſuppoſed to ſpread i 

thro? all thoſe Compacts or Inſtitutions, by which 
the Propriety of any Thing is made over to us; 
ſince without it they could obtain no Force or 
Effect. Whatever therefore we can on any good 


Title call our own, Men are by this Precept for- 


bidden to take away, to. endamage, or to impair, 
or any way to withdraw it from our Uſe, in whole 
or in part. The ſame Duty is virtually contain'd 
in many affirmative Commands, which enjoining 
ſome one poſitive Practice, remove and reſtrain the 
contrary Enormities. How plainly the Neceſſity of 
this Law inſinuates itſelf into the Minds of all Men, 
let Seneca's Obſervation inform us. As a common 
Rogue (ſays he) whether he had not rather obtain 
by honeſt Means, what he now gets by Theft and Vil- 


lany? He who makes it his Cain to aſſault and pil- 


Book III. 


lage all he meets, would be more willing to find th, 
Money by Chance, than to take it by Violence. There 
is yo one who would not be better pleas d to enjoy the 
Fruits of his Wickedneſs without the Practice of ita 
Tully fays excellently to the ſame purpoſe, that fo 
a Man to rob and injure another to promote his on 
Advantage, is mare againſt Nature than Death, or 
Poverty, or Pain. 5 3 
II. Farther, it follows from this Precept, that i 
caſe a Man be hurt or injur d by another, in any re- 
pelt, the Perſon who ſtands juſtly charg d as Autbor 
of the Wrong, ought, as far as it lies in his Power, ty 
make Reparation 1. For otherwiſe it would have 
© been a vain Command not to harm another, if the 
Party who actually ſuffers ſuch a Harm, muſt be 
content to put it up without farther Notice, and 
leave the Offender to enjoy in Peace the Fruit of his 
Injury, never obliging him to refund, or to reſtore. 
Furthermore, were not Reſtitution made a necef. 
ſary Duty, neither would wicked Men ever abſtain 
from wronging others; nor would thoſe who have 
been injured, find it an eaſy Task to compoſe their. 
Mind in ſuch a as to maintain Peace with 
the other Party, ſo long as they have obtain'd no 
Recompence or Conſideration for their Sufferings, 
HI. The Word Damage * which ſeems proper| 
to refer only to Goods and Poſſeſſions, we here 4 


in an extended Senſe, ſo as to make it take in like- 


wiſe all manner of Harm that may be offer'd to a 
Man's Body, his Chaſtity, or his good Name. In 
this Latitude then, it implies all Hurt, Spoil, or 
Diminution of whatſoever is already actually our 
own; all Interception of what by a perfect and ab- 
ſolute Right we ought to receive, whether ſuch 
Right be the original Gift of Nature, or whether 
it be allow'd us by human Inſtitution and Law. 
And laſtly, all Omiſſion or Denial of any Duty, or 
Performance, which others by a perfect Obliga- 
tion ſtand bound to pay us*. We ſay by a perfect 
Obligation; becauſe if the Obligation in the other 
Party be only inperfect, and we quer 
only an imperfect Right, the with-holding of any 
ſuch Due cannot really be eſteem'd a Damage. 


a Seneca of Anger, B. II. C. 31. It is a Sin to injure one's Country; and therefore to injure a Fellow Subject, inafmuch 


as he is a Member of our Country. The Parts ought to be held ſacred, if the whole deſerve our Veneration. And hence like- 


wiſe the Perſon of every Man ought to be inviolable, becauſe every Man is-our Fellow Citizen in the great and univerſal Society. 
What a Diſtraction would ariſe, ſhould the Hand practiſe Miſchief againſt the Feet, or the Eyes prove treacherous to the Hands? 
As all the Members conſ ge in an exact Union and Agreement, becauſe the Safety of each in particular is the Intereſt of the 
whole Body; ſo particular Men ought to ſpare each other, becauſe we are all born for Society. And no Society can remain 
ſecure, without a firm Love and Concord amongſt the Members of which it is compoſed. : 

+ Nay, Cicero further ſays, That there is no Man, who had not rather fatisfy his Deſires without incurring w_ Guilt, 


though he were ſure to go unpuniſhed. For, ſays he, Lib. 3. de fn. c. 11. who is there, or ever was of that covetous 


emper, 


or extravagant Defires, who had not much rather obtain that which he is reſolved to get by ſome wicked Means, without 


making uſe of them, though he were aſſured of Impunity ? 
b Sen. de Benef. l. 4. c. 17. © De Offic. 


I. 3. c. 5. 


Mir. BARBEYRA CC NOTES on S. II. 
1 That a Man be obliged to make Satisfaction for any Wrong done to another, it is neceſſary, 1. That the Injury done be 
forbidden by ſome Law, either Natural or Poſitive. 2. That it was done — our Fault, and that the Will did either di- 


reftly or indirectly concur in that Action, by which the Inj 
no way conſenting to it. For if he give his Conſent, either 


bition of the Law ceaſes, and 8 ſo does the Obligation to Reſtitution. Our Author 


is done. 3. Laſtly, That he who has ſuffered the Dimage, is 
irectly or i ndirectly, though with ſome Reſtrictions, the Prohi- 


theſe Three Conditions diſtinctly, becauſe they are the Foundation and Key of all the Chapter. 
Mr. BARBEYRAC“C NOTES on F. II. 


2 In the Roman Law the ordinary Signification of Damage is 


this, ſome Hurt done to. our Goods or Poſſeſſions, produced 


have 


ought to have taken notice of 


immediately by the Perſon, who is the Author of it. This Suppoſition is founded entirely upon the Aguilian Law, and ſerves 
only to diſtinguiſh the different Sorts of Actions, which are brought to Juſtice by their ſeveral Circumſtances. Titius 
Oc. 155. Fuſtin. Inft. & Digeſt. 1. 39. tit. 2. leg. 3. 

From hence it appears by this firſt Law of Natural Right, viz. That we ought to do evil to no Man, that all ſorts of 
Actions in general are forbidden, by which any Wrong or Injury is done to our Neighbour in reſpe& to all Things to which 
he has an undoubted Right, viz. Murder, Wounds, Blows, evil Words, Affronts, Calumnies, Rapine, Extortion, Theft, 
Pillaging. Fraud, and Force, either direct or indirect, mediate, or immediate, Sc. as this Author expreſſes himſelf in his 
Abridgment of the Duties of a Man and Citizen, J. 1. c. 6. $.3. It ought alſo further to be obſerved, that a Damage or Hurt 


may be done to the Soul by neglecting to inform the Mind, or regulate the Paſſions of ſuch as we are obliged to inſtruct or re- 


form, and much more by leading them on purpoſe into any Error or Vice, from which we ought to reſtrain them. 4 
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CG el A P. I * 
For fince all Performances of this kind ought to 
-oceed from the voluntary Motion of ſome virtu- 
dus Principle in the Giver, and ſince I have no 
Power or Licence to exact the Payment of them by 
force, it would by no means be convenient that J 
hould think my ſelf damaged, in not receiving 
ſuch things as I could not otherwiſe expect, than 
in the way of free Gift and Benefit. And as I can- 
not reckon thoſe things amongſt my own, which I 
have only a Fitneſs or Capacity to poſſeſs; ſo have 
no reaſon to complain of injurious Practice, ifthey 
happen to be kept from me. Ariſtotle ſays elegantly 
to this Purpoſe, he who out of a narrowneſs of Spirit 
refuſes to aſſiſt another with his Wealth, doth not here- 
y increaſe it, Eth. v. 4. and fince he has not more, the 
Perſon whom he thus ſends away unreliey'd has not 
ſi. On the ſame Principle is founded the Argu- 
ment which Cicero makes uſe of in his Defence of 
Plancius, that altho'ꝰ the other Gentleman Latera- 
nznſis might perhaps be the more worthy Compe- 
titor, yet it was in the Power of the People to pals 
him by, and to chooſe Plancius into the Office of 
Adil, in as much as neither of the Candidates had 
a perfect Right to that Honour. 17 is a Privilege, 
ſays he, belonging to the very Condition and Conſtitu- 
tion of free States, that they be able by their Votes, 
o give to a Perſon, or to take from him what they will. 
Yet in the ſame Place the Orator diſtinguiſheth 
between what People could do, and what they ought 
to do; the Term ought implying that lee perfect Ob- 
ligation, by which we ſtand engaged to the Exerciſe 
of every Virtue. But here * Grotius well 

Lib. IT. adviſes us to take heed of confounding 
4 17.5. 3. Points which belong not to the ſame 
Head. For the People in a Common- 

wealth, who are obliged to confer Honours on the 
moſt deſerving, only by the Rules of State-pru- 
dence, yet in caſe they intruſt any perſon with this 
their Power of chooſing Officers, if we prefer thoſe 
who are leſs worthy, the others who are paſt by, 
cannot bring an Action of Injury or Damage againſt 
the Electorꝭ. Vet the People, by whoſe Deputation he 
acted, have a Right of calling him to an account for 
his Proceedings, and may require Reparation for any 
Damage which the Commonwealth hath ſuſtain'd 
by his unworthy Choice . And thus to a Citizen 
endued with Arts and Abilities ſufficient for the 
diſcharge of an Office, tho in reference to obtaining 
it, he has no Right which will hold good againſt 
the State; yet he has an equal Right with others 
to ſue for it: in which Right if any Perſon by Force 


Or, Reparation to be made. 


215 
or Fraud ſhall prejudice or obſtruct him, he may 
demand Satisfaction; tho? not the full Value of 
the Office deſired, yet to the value of his uncer- 
tain Expectation*. And now we are ſettling the 
Notion of Damage, wearefarther toremark, that 
it affectsnot only the thing itſelf, which being ei- 
ther our Poſſeſſion or our Due, is hurt, deſtroy'd, 
or intercepted; but likewiſe the Fruits or Profits 
accruing from the thing, whether they have been 
already received (though then indeed they may be 
valued as particular Goods or Things) or whether 
they are yet only in Hope and Proſpect, if the 
Owner had a Right of receiving them *; provid- 
ed {till a Deduction be made of the Expences he 
would have been put to in ſecuring and gathering 
in ſuch Fruits , leſt he enrich bimteif at the 
Charge of the other Party. Now the value of Fruits 
in Expectation riſes and falls according as the time 
of receiving them is more or leſs diſtant, and con- 
ſequently the Iſſue more or leſs uncertain. Thus 
the loſing a Field of Corn in the Blade will not be 
rated ſo high, as if it had been deſtroy'd in the Ear. 
Some Conſideration too is allow d for what we call 
Civil Fruits. Thus he who ſets on fire another 
Man's Houſe , is not only bound to rebuild it, 
but likewiſe to make good the Rent, which it 
would in the mean time have brought to the Own- 
er. Philo Fudeus © informs us, that in his Nation, 
when a Man had any way damaged his Neighbour, 
and done Penance for the Fact, he was obliged, be- 
ſides paying to the full value, to add one fifth 
part more, as a Comfort to the Perſon who had 
{uſtain'd the Wrong. | 

Laſtly, it is a clear Point, that all Evils or Miſ- 


chiefs following by a natural Conſequence from 


any Damage given, ought to be adjudg'd Parts of 
it ©”. Szrabo * relates of King Ariarathes of Cap- 
padocia, that having ſtopt up the little Paſſages, 
by which the River Melas emptied itſelf into the 
Euphrates, that ſo covering the greateſt part of the 
neighbouring Plain, he might divert himſelf with 
the childiſh Play of making little Nands; at length 
the Damms all giving way on a ſudden, the Flood 
pour'dit ſelf ſo violently upon Eupbrates, as not on- 
8 to make it carry off part of the Cappadocian 
ountry, and {ome of their Houſes, but to cauſe 
reat Waſte and Miſchief in the Lands of their 
eighbours,the Galatians : Whereupon the matter 
being refer'd to the Arbitration of the Romans, they 
condemn d the King in Damages of thirty Ta- 
lents ©. 


3 That is to ſay, as Grotius expounds it, he doth nothing contrary to Juſtice, properly ſo called. See J. 1. c. 7. F. 11, 12. 


above. 


4 See Juſtinian's Novels, 128. c. 16. in fine, & 124. of Julian's Abridgment, c. 556. which is quoted and co rrected in 


Gronwins's Notes upon Grotius. 


5 Grotius maintains (F. 3.) that the ſame thing takes place when any one hinders another from giving a Legacy, either by 
Violence or Fraud ; for it being a kind of Right to be capable of a Legacy, it is a real Injury to deprive a Teſtator of the Liber- 
ty or Will which he hath to give any Perſon a Legacy, which he is in Expectation of 

6 Grotius adds, or for the Improvement of the Thing. See for the Diſtinction of Fruits, what is ſaid, I. 4. c. 7. $. 3. 

So Libanius Progymn. ſays, he that gives the Occaſion, muſt be anſwerable for all the Conſequences. See Eæod. 22. 6. 


Digeſt. 1. 9. t. 2. ad leg. Aquil. leg. 7. F. 7. leg. 27. F. 8. leg. 30. f. 3. 


5 The Lawye 


rs here diſtmguiſh between damnum emergens and lucrum ceſſans, (i. e.)] an emergent Damage, and a ceaſing 


Profit. The firſt is the Loſs which one ſuffers by the diminiſhing his Goods at preſent. The other is the Damage one receives 
by the Loſs of that Gain which he might make. But we ought alſo to obſerve, that there are ſome Events which are the direct 
and immediate Con ſequents of the Action, from which the Damage proceeded, in ſo much that it may be ſaid, it was the cauſe 
of it, others there are that have a particular Cauſe independent on that Action, that was the Occahon of it, or at leaſt had no 
relation to it, but by ſome mere Accident. See concerning this the Civil Laws drawn up in their natural Order by Daumatius 
part 1. /ib. 3. fit. 5. where you'll alfo find in the Prefaces to thoſe Titles, ſome Obſervations very important about the diffe- 
rence there is between the Damage that ariſes from ſtoppage of Payment, and other ſorts of Damages and Intereſts. 


i Vid. l. 6. t. 1. D. de rei vindic. b Vid. I. 3. C. de rei vindic. Add. I. 22. ſ. 1.1. 23. princ. D. ad L. Aguiliam. D 
Fitimis. d See Exod. XXII. 6. I. 27. ſ. 8. I. 30. ſ. 3. D. ad L. Aquil. M. Seneca, I. 5. Excerpt. Controverſ. 5. L. 22, 
Liban. Progym. TS mapeyov mv & cogulw Y M £xoashEvTwy xouiferat mov A&yov. That which gave the Occaſion, is eſteem'd 


the Cauſe of all Accidents that follow. Add. I. 7. D. ad L. April. 15 3 I. 7. Tit. 2. e. 1, 2, 3. & tit. 3. 9 * 
2 0 


* 
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IV. In ſtating who are to be eſteem'd Authors 
of Damage, it will be neceſſary to recollect from 


our firſt Book, Chap. 7. how many ways the Act of 


one Man may be imputed to another. A Perſon 
then may damnify his Neighbour, not only imme- 


diately by himſelk, but likewiſe by the Miniſtry of 


others. And farther, a Damage immediately done 
by one Man, may be chargeable upon another (who 
is conſecuently obliged to make Reparation) inaſ- 
much as he contributed ſomewhat to the Action, 
either by doing what he ought not, or by omitting 
what he ought to have done*z. He may ſtand guilty 
of this Charge in three Ways and Degrees tor he 
may either be the principal Cauſe, or he may be 
equally concern'd with the Actor; or laſtly, he may 


be only an Acceſſary, and an inferior Cauſe. Of 


all which Caſes this may in general be obſerv'd, 
that the Perſons thus chargeable are bound to Re- 
fitution, according as they were either the real 
Cauſe of the Damages, or contributed to it in whole, 
or in part. For it often happens, that Perſons may 
concur leſs principally to the Fact of another Man, 
by ſome Omiſſion or Commiſſion, and yet that he 
would moſt certainly have done the ſame Damage, 
whether they had thus concurr'd or no; fo as to 
render their Concurrence altogether ſuperfluous. 
Now here tho” they are juſtly puniſhable for the 
Will and the Endeavour, yet ſince no Part of the 
preſent Damage flow'd from them, they cannot be 
required to make Reſtitution. Some indeed are for 
bringing off all Acceſſaries at a venture; becauſe 


fay they, if theſe had not lent their Counſel or Aſ- 


ſiſtance, there would not have been ey others 
to help forward with the Miſchief, and conſequent- 
ly the Damage had been done without their Means. 
But this Argument is of no Weight, tis ſufficient 
to make them guilty, if their Aid had any real Ef- 
ficacy in producing the Treſpaſs; and had thoſe 
other Pertons join'd their Hands to the Buſineſs, 
they too would have been proportionably reſpon- 
ſible. This Rule then may be fix'd as an univerſal 


That no Man be Hurt: 


Book III 


ration, and who are not; that when any one did 


not give real Aſſiſtance in the Act of Da 

by = antecedent Motion or Default, can 10 
be undertaken, nor came in for any Part of * 
Advantage, ſuch a Perſon tho” by giving an OR 
leaſt Occaſion to an ill Action he contracts a Sin - 
ſhall not be obliged to Reftitution*. And "i f 
tis eaſy to conclude on the other ſide who hall 
be oblig d. Thoſe who inſult over their afflicted 
Neighbours,and rejoice in their Calamities brought 
on them by wicked and injurious Men, are FE 
no doubt in an heinous manner“; and yet it would 
be abſurd to affirm, that they are bound to re air 
ſuch Damages as they delight to ſee. The ſame * 
be ſaid of thoſe who defend, excuſe, or praiſe a 
Treſpaſs already committed, provided they do not 
hereby hinder the Duty of Reſtitution; as likewiſe 


of thoſe who either wiſh Succeſs to ſuch a Faq 


before it is committed, or entertain a ſilent Joy and 
Satisfaction during the Performance. There is no 
ground to build a contrary Opinion on the Paſſage 
of Cicero, which ſome would make uſe of to that 
Purpole*. What Difference is there, ſays he, be- 
tuen him who perſuades a Man to an ill Action, and 
him who afterwards approves of it? Or what ji ontfies 
it whether I would have a Thing done, or whether 
I rejoice when it is done? For the Orator employs 
this Sentence, not to expreſs his Mind ſerioully +, 
but to refute an impertinent Objection. And had 
it been PT never ſo gravely, it could not be 
ſtrain d ſo high, as to aſſert the Neceſſity of Repara- 
tion in theſe Caſes. And therefore Ammianus Mar- 
cellinus ſeems not very properly to apply this Say- 
ing of Tully to the Buſineſs of Probus, Prefefus 
Pretorii to the Emperor Yalentinian, who, as he 
relates, did indeed never command any of his Clients or 
Servants to undertake an unlawful Action; yet if he 
found them to have committed any Crime, he protected 
and defended them in ſpite of Juſtice itſelf, without 
ever enquiring into the Fact, and without the leaſ} re- 
gard to Honeſty or Truth. For here the Dependence 


Standard, to know who are bound to make Repa- on fo great a Patron added Strength and Boldnels 


| Mr. BarBtyYRaACs NOTES on S. IV. 

This ſeems to be contrary to what our Author proves in other Places, viz. lib. 4. c. 13. F. 6. For though one does not 
what he ought to do, he does not do any ſuch real Damage, as to be obliged to Reſtitution. It is ſufficient that a Man 
have a Right to do a Thing to ſecure him from a juſt Imputation of any ill Conſequences that may reſult from it to another. 
The Roman Lawyers maintain the Truth of this Maxim, that no Man does wrong to another, unleſs it be he that does that 
which he has no Right to do, Digeſt. I. 50. Tit. 17. De diverfis reg. Fur. Leg. 151. If in theſe Caſes any one receives a Da- 
mage through our Means, tis his Misfortune ; but ſince tis none of our Fault, it can't be reaſonably expected that we ſhould 
make any amends. | 

By the Roman Law the Approvers and Authors of any Miſchief are liable to the ſame Puniſhment. Ino & . erat ſer- 
, &c. If a Servant be about to run from his Maſter, or rob him, and another commends his Deſign, he is guilty, for he 
ought not to encourage his Wickedneſs by Commendation. Digeſt. 1.11. Tit. 3. De ſervo corrupto, leg. 1. F. 4. Mr. Bayle 
in his Diſcourſe about Defamatory Libels, and Grotius before him, approve of this Law, which they fay is built upon this fire 
Maxim, That they who approve an Action, *tis very likely, would do it if they could, 7. e. if ſome reaſon of Self- love did not 
hinder them from engaging in it. The firſt alſo approves of the Law of Valentinian and Valens, which make thoſe Men liable 
to a Capital Puniſhment, who accidentally meeting with a Libel, diſperſe it, whereas they ought to have torn it, or burnt it. 
Vide Cod. I. ix. Tit. XXXVI. De famofsis libellis. For (he adds) I can't conceive, but he who in the like Caſe diſperſes a 
Libel, has as great a Deſire to injure, as he that compoſed it, and conſequently deſerves as great a Puniſhment as the Author. 
For certainly in this laſt Caſe there is ſomething more than a meer Approbation. To diſperſe a Libel, which might and ought to 
have been ſuppreſſed, either altogether or in part, is to do an Injury directly to the Party defamed, and join with the Author 
of the Libel. As to the Law of Ulpian, if a Save is fully reſolved to rob his Maſter, or get away from him, the Approbation 
ee to theſe Actions, which he is about to do, ſince it neither encourages nor confirms him in this unlawful Action, does not 
eem ſufficient to oblige to any Satisfaction, as Mr. Bayle infers. For though a Man would do a Thing with Pleaſure, were it not 
againſt his Intereſt, yet in my Judgment he is not puniſhable, unleſs he do it, by any human Laws (of which he is ſpeaking) 

eſpecially if he never deſired to do it, and his Approbation did not determine, nor encourage the Actor. | 
| = 1 is, Quid intereſt inter ſuaſorem fatti, & probatorem ? aut quid refert, utrum voluerim fieri, aut gaudeam factum? 
ic. Philip. ii. c. 12. | 

+ Cicero does not ſeem to ſpeak = otherwiſe than he does, who ſpeaks his 'Thoughts ſeriouſly. *Twere better to anſwer, 
as this Author does afterwards, that he ſpeaks not of a Reparation of — but only of the Vitiouſneſs of the Intention of 
ſuch as approve others Crimes. | 


Nemo damnum facit (ſay the Roman Lawyers) nift qui id fecit, quod facere jus non habet, Digeſt. Lib. co. Tit. 17. 
| d See P/alm cxxxvii. v. * © Philip, hou WH » 2 | 7 4 + 4 Digeſt. Z4. 5 17 
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CHAP. I; 
to their Enormities; and his Protection interpoſing, 
hindred them from making good the Damages they 


been guilty of 5. As to the Point of counſel- 
2 or af 7 this is moſt certain, that he who 


ſuggeſts to another the way and manner of com- 


mitting a Treſpals, is bound to Reparation. W here- 
as the ſame Obligation doth not ſeem to lie on 
thoſe who either perſuade a Man in general Terms 
to apply himſelf to an ill Courſe, as to Theft or 
Robbery, for inſtance, or join their Approbation 
and Conſent © to his Reſolution, when already 
5xt and ſettled; as is often the Caſe with timo- 
ous Counſellers, or baſe Flatterers of Princes *. 
Laſtly, concerning thoſe who concur to aninjurt- 
ous Action, by omitting ſomewhat which _ 
ought to have perform'd, this may be obſerv'd, 
that their Omiſſion doth then only bind them to 
repair the Damage, when it is of a Duty, to which 
they ſtood engag d by a perfect Obligation; not if 
the thing was only a Matter of Charity and Huma- 
F or, ſince what is owing to me in this im- 
erfect Manner, I cannot yet account my own, 
neither if it be intercepted, can I go about to re- 
cover it 7, whatever Ziegler in his Obſervations on 
Grotius® alledges to the contrary. 

V. Where therefore many Perſons have con- 
curr'd to one Act of Damage, in making Reparation 
this Order ſhall be obſerv'd; thoſe ſhall be in the 
firſt place chargeable, who ſet forwards the Miſ- 
chief *, either by their Commands, or by ſome o- 
ther powerful Means, 2 almoſt to a neceſ- 
ſury Influence. And the immediate Actor of the 
Crime, or he who was thus forced to lend his 
Hands for its Performance, ſhall, in theſe Caſes, 
beeſteem'd only as the Iuſtrument. Where any one 
appears to have engag'd himſelf in the Enterprize, 
without being driven on it by Neceſſity, heſhall be 
firſt obnoxious, and then the reſt who contributed 
their Aſſiſtance z yet ſo, that if the former of theſe 
Parties concern'd ſhall have made good the Da- 
mage, the others ſhall be then clear, as to Reparati- 
on, tho not as to Puniſhment. But what if an Act 
proceeds from many Perſons, who areall Authors or 
Cauſes of it in the very ſame degree; ſhalleach Par- 
ty bereſponſible for the whole, or only for an equal 
Share of the Damage? Grozius © pronounces in this 
Caſe, that each Per/on is to anſwer for all, if the whole 
Faft proceed from each, tho not from each alone. 
Which Rule is ſomewhat obſcure, unleſs we illu- 
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ſtrate it by an Inſtance. Here are three Men then, 
who at theſametime,tho” perhaps in different Parts, 
all ſet fire to an Houſe. This Fact of burning the 
Houſe ſeems to have proceeded from each Man en- 
tire, and in whole, although not from each alone; 
in as much as the ſame Miſchief would have fol- 
low d, had one only applied the Fire. But ſuppoſe ſe- 


veral Perſons join in beating or cudgelling a Man, 


one of whom perhaps gives him a Wound in the 
Head, another breaks his Arm, and a third ſtrikes out 
his Eye; here each Perſon ſhall not anſwer for the 
whole Hurt, but only for that part of it, which he 
himſelf effected. Though in Caſe one of them e- 
ſcape, it is uſual to condemn the reſt who are taken 
in the whole, eſpecially when it appears, that they 
combined together to execute the Miſchief. We 
may {till ſet this Matter in a clearer Light, by diſtin- 
guiſhing between diviſible and indivifible Acts. The 
latter which we are concern'd with, are ſuch in 
which many Perſons concur, but in ſuch a manner 
that the whole Act would have follow'd from the 
Endeavours of one only; and therefore cannot con- 
veniently be divided into Shares amongſt them all; 
of this kind are the firing of Houſes, the breaking 
down of Banks and Damms, or the like. For the 
ſame Damage would have enſued, had one only of 
the many Parties ſet his Hand to the Exploit; ſo 
that it is impoſſible to define and ſettle what part 
of the Fire, or of the Flood, proceeded from each in 
particular. When many join in an Act of this Na- 
ture, each Perſon ſhall be thus far reſponſible for 
the whole, that in caſe they are all apprehended, 
they ſhall contribute equally to the Reparation; 
but if upon the Eſcape of the reſt, one only be 
taken, he ſhall then be charg'd with the entire Sum. 
After the ſame manner, if ſome of the Perſons ap- 
prehended prove inſolvent, the whole Burthen 
ſhall be laid on thoſe who have more Subſtance 
and Ability. In this too the Reparation of Da- 
mage differs from the Exattion of Puniſhment, that 
in the former, if full Payment or Reſtitution be 


made by one of the Parties concern'd, the reſt are 


cleared and excus'd; ſince it is not conſiſtent with 
Equity,that the ſame Damage ſhould be twice made 

ood (though by way of Puniſhment, this is 
Rane practis d) but on the other hand, in pe- 


nal Caſes, nothing is more uſual, than that every 
particular Accomplice in a Crime be made to ſuffer 


all that the Law inflicts . 


5 The French Tranſlator here adds, So that there was ſomething elſe beſides a mere Approbation, or Defence of the Wrongs done 


to others, which ſeems to make our Author's Reaſoning more clear. 


6 That this Reſtriction ought to be added, eſpecially if by the fundamental Laws of a Kingdom, the Miniſters are obliged 
to deny their Conſent to thei Prince, as it is in Eng/and. See the Paſſage cited out of Dr. Bates's Elench. Mot. Nup. Angl. 


Part I. compar'd with our Author, I. 1. c. 


. F. 14. ; | f | 

7 Certainly of the Perſon himſelf, who — refuſed to do any of theſe Duties; but if he was hindred by ſome other Perſon, 

he has a Right to require Damages of this latter, if not before humane Tribunals, which often ſuffer many Wrongs, yet by 
the immutable Rules of Juſtice and Equity. See g. 3. above, Note 8. | 


Mr. BARBEY RAC“ NOTES on F. v. 


1 For the Rule of the Law is this: He does the Wrong, who commands it to be done, but he is in no Fault, who is un- 
der a Neceſſity to obey. Digeſt. Lib. L. Tit. XVII. De diverſis Reg. Fur. Leg. CLXIX. 5 


8 Ant. Matthæus de Crimin. Proleg. c. 1. ſ. 7, 8, 9. b L. 2. c. 17. ſ. 9. id. ſ. 11. 4 Such a Caſe we have 
in Quinton Infiitut. L900. Iwo Thieves had ſtolen together Ten Thouſand Seferces, they were ſued in Court, and 
Forty Thouſand demanded of each Man, according to the Law enacting, that every Thief ſhall Pay Four-fold. They petition 


that each may pay no more than Twenty Thouſand. Here the Judgment ought to go againſt the 


hieves, in as much as by 


the Roman Laws, theſe Actions of Reſtitution are reckon'd under the Head of Puniſhments, ſ. ult. de Oblig. que ex delif. naſe. 
1. 7. ſ. 5. l. 8. D. de Juriſdictione, 1. 6. prin. D. arborum furtim ceſarum : 1. 34. D. de injuriis. Add. I. 11. ſ. 2, 4. D. ad L. 
Aquil.1. 5. x. ſ. 2. ibid. I. 15. ſ. 2. D. quod vi aut clam. I. 2.1. 9. D. de furtis, Hotoman. illuſt, Queſt. 33. 
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VI. Now whenever we hurt or endamage 
ther, we do it either out of full 
meditated Guilt, or by a Fault of Negligence only, 
and not of Deſign (and this Negligence, as it is 
more or leſs groſs and ſupine, is more or leſs cul- 
pable) or laſtly, we may do it by meer Chance, ſo 
that the Injury cannot rightly be imputed to us*. 
Among ſome People, thole Damages are not only 
imputed to a Man, which are committed with his 
Aſſiſtance or Concurrence, but thoſe likewiſe 
which are cauſed by his Servantsor Cattle, without 
his poſitive Influence. It is beyond doubt, that he 
who offers Damage to another out of an evil De- 
ſign, is bound to make Reparation, and that to the 
full Value of the Wrong, and of all the Conſe- 
quences flowing from it. But thoſe likewiſe ſtand 
_ reſponſible, who commit an Act of Treſpaſs, tho 
not deſignedly, yet by ſuch a Piece of Neglect as 
they might eaſily have avoided*. For it is no in- 
conſiderable Part of ſocial Duty to manage our 


Mo- 


Converſation with ſuch Caution and Prudence, 


that it do not become terrible or pernicious to 
others; and Men under ſome Circumſtances and 
Relations are obliged to more exact and watchful 
Diligence. Indeed the ſlighteſt Default in this 
Point is ſufficient to impoſe a Neceſſity of Repa- 
ration, unleſs under one of theſe Exceptions, ei- 
ther that the Nature of the Buſineſs was ſuch as 

diſdain'd a Care more nice and ſcrupulous, or that 
the Party who receives the Wrong is no leſs in 
fault than he who 77 it; or laſtly, that ſome Per- 
turbation of Mind in the Perſon, or ſome extraor- 
dinary Circumſtances in the Affair, leaves no room 
for accurate and conſiderate Circumſpection; as 
ſuppoſe a Soldier in the Heat of an Engagement 
ſhould hurt his next Man with his Arms, whilſt he 
brandiſhes and employs them againſt the Enemy. 
To this purpoſe the Story in ÆAlianꝭ is remarkable; 
« A young Man travelling towards Delphi, as he 
1 aded his Companion from the Robbers, hap- 
ce pen'd to kill him by an unlucky Turn of his 
« Weapon; and upon Application to the Oracle 
c receiv'd his Pardon in this comfortable Anſwer : 


That no Man be hurt: 


Purpoſe and pre- 


Book III. 


*pxſewa; & brag; apyvey, & & dtv 
Alu mans 5 Nene . dug © a Jen. 


Striving to ſave your Friend, you have him ſlain, 
His Blood will cleanſe your Hands, it neer can faint. 
But in Caſes of pure Chance, where the hurtful 
Action is not mix'd with any Fault of ourss, it 
is evident we are not oblig'd to Reparation. Por 
when I have done nothing that can be fairly laid 
to my Charge, there ſeems to be no Reaſon wh 
the Misfortune, and the Damage of a Harm which 
I unwillingly caus'd, ſhould rather fall on me than 
on the Perſon who receiv'd it*®. Yet if a Perſon 
of Wealth hurt a poor Man, though meer! by 
Chance, it will become him by ſome Act of Li- 
berality to ſupport and comfort the Sufferer. A; 


for thoſe Ackious which lie againſt us for any Treſ- 


paſsor Hurt committed by our Cattle or Slaves, and 
the like, * Grotius is of opinion, that 
they owe their Riſe to Civil and Poſi- 
tive Laws; inaſmuch as the Maſter or 
Owner being innocent of the Fact, is not by any 
natural Obligation made reſponſible for it. Vet 
others hold that Actions of this kind are molt agree- 
able to natural Equity, although they are not pre- 
ciſely ſuggeſted by the Law of Nature. It is one 
of Plato's * Conſtitutions, © If a Man or Woman 
being a Servant, ſhall injure the Goods of ano- 
* ther Perſon, either by an unskilful, or by an im- 
& moderate Uſe of them, the Perſon who receives 
© the Wrong, not being himſelf the Cauſe of it; 
the Maſter ſhall either make him Satisfaction for 
«© the Damage ſuſtain'd, or ſhall deliver the offend- 
ing Servant into his Power and Pleaſure.” And 
the ſame way of proceeding is obſervable in the old 
Roman Story of Evander, delivering up his Servant 
Cacus to Hercules, who had convicted him of ſtealing 
his Cattle*. But why the Owner of a Beaſt ſhould 
rather ſuffer Damage than he who upon provoking 
a Creature * not violent by Nature, has without 
the Owner's Fault receiv'd a Hurt, the Reaſon ſeems 


Lib. ii. c. 17. 
F. 12. 


Mr. BARRBEVRAcC“S NOTES on F. VI. 


z See the Civil Laws drawn up in their Natural Order, by Mr. Daumat. Part I. I. 2. Tit. 8. where you will find a great 
Number of theſe ſorts of Caſes decided, wherein it appears, that there is nothing but the indirect and interpretative Will of 


him that cauſes the Damage. 
* Among the Laws of Mo/es. 


3 This Reſtriction ought carefully to be obſerved. For when the accidental Caſe is an Effect of ſome Fault, which produced 
it, we are indiſpenſibly required to make good the Damage, the Obligation to repair being the Effect of the Fault, and not of 
the Chance. See Mr. Daumat, Civil Laws, Part I. Lib. 2. Tit. 9. We ought to remember that we may be engaged by ſome 
Agreement to anſwer for ſome accidental Caſes, and then, as any one may ſee, the Obligation to make good a Damage is an 
Act of our Will, and the Accident gave us only an Opportunity to fulfil our Promiſes. See l. 5. c. 9. following. Mr. Tho- 

maſius goes farther, and maintains, that a Man is bound to make good any Damage, of which he is only the Phyſical Cauſe, 
altho' he does not do any wilful Injury; but the Welfare of human Society does not ſeem to require, that our Obligation to 
ſatisfy a Damage ſhould extend ſo far. Human Society will be happy enough, if every Man — abſtains from endamaging 
others, not only out of a formal Deſign, but thro' the leaſt Negligence. 

4 The Author in his laſt Edition, which this Tranſlation follows not, places the next Paragraph, and that moſt properly, 
here, but then it muſt be render'd, it is clear, inſtead of, nuch more is it clear. 

S This Reſtriction is made by the Civil Law only, for according to Natural Right, it imports not, whether a Beaſt 
follows the Diſpoſition of thoſe o its own Kind, or not, provided that it carries itſelf in the uſual Way when it does the Hurt. 
Nevertheleſs, ſince it often happens through Man's Default, that a Beaſt does miſchief, though it follows its own Natural In- 
clination, and thoſe Damages which happen by its extraordinary Motions, could not elſe ſo eaſily happen, the Diſtinction muſt 
not be neglected. Tit. Of. 261. To this we may add alſo the „ that are cauſed by an Infant, a mad Man, or one ſeized 
with a Fit of a Frenzy. Mr. Thomaſius maintains, with Reaſon, that the Damage ought to be repaired out of the Infant's or 

mad Man's Goods: For though neither of them are capable to do a Wrong knowingly, it is ſufficient that they are the Phyſical 

Cauſe of a Damage, which they have no Right to do: For the Obligation to Reſtitution ariſes from the Thing itſelf, and Na- 

tural Equity, and not from any Agreement or Crime. For if we may oppoſe a mad Man, when he does us any Wrong, why 

22 we not expect Satisfaction out of his Goods, when he has done it? We muſt ſuppoſe ſuch a Reſtriction here. This Sa- 
isfaction is the more juſt, becauſe it is commonly the Fault of ſuch as are to take care of ſuch Child or mad Perſon. 

2 Lyfas Orat. xxx. Ou qx vv 612m qs Hyver. 

| No Misfortune happens to any Man by his good Will. i 
. : D.de Off > n PP See goa xxi. 28, &c. 33, &c. & Grot. of 
1d. I. 6. 1.7. I. 14. D. de Offic. Prefidis. I. 27. 1.9. in fin ſ. 29, 34, 35. I. 27, 29. 1. 2, 3, 4- ad L. Aquil. Deuteron. xxii. 8. 
© Par. Hiſt. 1. 3. c. 44. 4 Add. Epictet. Enchir. c. _ & Kahl. in — circa Iv. n. D. ad 
T. Aquil. & ibi Interp. * Add. I. 5. ſ. 2. 1.7. 1.3. ad L. Aquil, f De Leg. 1. 11. | 
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Cur. I. 
is. that the Settlement of Proprieties does 

whe ON or prejudice this antecedent natural 
Precept of Reparation. And therefore, ſince ſup- 
ofing Things to lie in their primitive Community, 
1 -aſe I had been hurt by a Beaſt, I had the Power 
0 requiting, or ſatisfying myſelf upon the Beaſt, 
Mme : 
of proceeding is not ſuppos d to be taken from me 
by the Introduction of diſtin& Proprieties. And 
much as the Owner of ſuch a Beaſt makes a Gain 
if him, and I ſuffer'd Lo/5 by him, the Reparation 
ok Damage taking place in Equity and common 


Or, Reparation to be made: 


I thought fit; this Power or Liberty 
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ſible for thoſe Damages which his Beaſts commit, 
either by his own Fault or Inſtigation, or by their 
natural and accuſtom'd Violence, and the common 
Force of their peculiar Inſtin&t. For the Owner 
ought either not to keep ſuch Creatures, or care- 
fully to reſtrain them from doing Miſchief”. 

Of Reparation in general, we have this farther 
to obſerve, that when the Hurt or Wrong is done 
by an evil and criminal Act, there to make good 
the Damage is not ſufficient to take off the Puniſh- 
ment?. Though the voluntary Offer of Requital, 
as a Sign of Penitence and Sorrow, frequently 


any real Satisfaction to the injured Party“. 


farour before the Procurement of Profit, it hence leſſens the Severity of farther Proſecution? . 
appears, that I can rightly demand of the Owner, It is time now to illuſtrate this Doctrine by ſuch 
either to make good the oſs ſuſtain'd ; or in caſe Inſtances and Examples as Grotius chiefly will ſupe 
ch a Charge would riſe higher than the Value of ply us with. 

he Beaſt, then to deliver him up as a Criminal, VII. An unjuſt Slayer is obliged to defray the 
o be deftroy'd*. The fame Rule holds much Charge of Phyſicians and Chirurgeons, and give to 
ſtronger in the Caſe of a Slave, ſince he is by Na- thoſe Perſons whom the Deceas d was by full and 
ure made liable to anſwer for any Damage he ſhall Duty bound to maintain, as Parents, Wife 
give. But now ſince he has no Goods of his own and Children (not to any whom he kept out of 
to repay or requite the Loſs, and ſince his very Charity and Pity) ſo much as the Hope of their 
Body is his Maſter's, it follows in Equity, that the Maintenance ſhall be fairly valued at; Regard 
Matter either repair the Wrong, or give him up to being had to the Age“, both of the Deceas di, 
the Sufferer. Eſpecially ſince without thisProvifion, and of themſelves**. As to Ziegler's Opinion on 
15lave would be impower'd to act what Hurt and this Place of Grotius, that ſome Conſideration is to 
Miſchief he pleas'd; whilſt neither he (who is Poſ- be allow'd forthe Gain which the Deceas'd might 
ſeſſor of nothing, nor indeed of himſelf) nor his have acquired, had he lived longer, which con- 


Maſter,could be ng to Reſtitution. Nor ſhould ſequently would have made their Portions the 
e 


the Maſter by the ſevereſt Courſe of Blows, or of larger, we think it will ſcarce hold good, inaſ- 
Impriſonment, puniſh the Offender, would this be much as all Adyantage of this kind being yet un- 
certain, cannot be reckon'd 8 our Poſſeſſions; 

Much more then is it clear beyond the leaſt and ſince future Time lies equally open to loſs as 


Doubt or Diſpute, that the Owner ſtands reſpon- to gain; and laſtly, ſince it cannot clearly be made 


6 geſides this, we may obſerve with Mr. Hertius, that it may be commonly preſumed, that the Mafter of ſuch a vitious 
Beaſt knows its Fault, and if when it has done a Miſchief, he will neither reſign it, nor pay the Damage, he may be thought 
to approve it. X ; | wh PR 14 | 

1 a Slave or Beaſt be put on by any other Perſon than the Maſter of it, tis plain that ſock a Perſon is obliged to make good 
the Damage. But we muſt then ſuppoſe, that the Perſon hurt has not through his own Fault occaſion'd the ge done him 
by the Slave or Beaſt; for in this Caſe he can blame none but himſelf, and the Slave did nothing but what he might do in 
his own Defence. In a word, no Proprietor is obliged to ſatisfy a Damage, where he is guilty of no Fault, unleſs his Slave 
or Beaſt have done a Miſchief of their own Accord. Vid. The Civil Laws in their Natural Order, by Mr. Daumat. Part I. I. 2. 
Tit. 8. F. 2, | 2668) 

8 But there can be no true Repentance without Reſtitution. 


TITS + Mr. BaxBevyRAC's NOTES on S. VII. | 

! But it may be objected, How can it be known how long the Perſon flain might have lived? Mr. Placeite in his Treatiſe 
of Reſtitution, /. 3. c. 4. thus anſwers, That the Length of no Man's Life can certainly be known, but it may be probably 
gueſſed at two ways: 5 1. By what the Law has determined about it, which fixes it to 60 Years, and ſo if the Perſon ſlain 
was 40 Years old, the Perſons intereſted muſt be fatisfied for the Gains of 20 Years, but then he muſt not be much above, and 
all Deductions muſt be conſidered. 2. But the beſt way ſeems to be to refer the Matter to the equitable Judgment of one or 
more Arbitrators, who are wiſe and prudent Men, who conſidering the Conſtitution, Health, and Frugality of the dead Perſon, 
may determine beſt what is-moſt reaſonable to allow. | E | | 

The manner of computing the Value of their Maintenance is ſet down in Digeff. I. 35. Tit. 2. ad Legem Falcidiam, Leg. 68. 
But Titizs upon this Author obſerves, that no exact Eflimation can be made of a Damage by this and the following Examples, 
and therefore in this Caſe we ought to ſubmit to an Accommodation. I may add, that every one ought to conſult his own 
Conſcience well, and conſider; this it is better always to make ſuch a Reparation as may ſeem ſomething more than the Dama 
done, than expoſe himſelf to be thought not to have done enough, for the Cauſe of the Perſon damag'd is always more fa- 
voured, than of him that did it. TVC | | 


id. Interp. Fur. Roman. ad Tit. Si quadrupes pauperiem, & ad L. Aquiliam, & De damno infa. 
furtis, The French Tranſlation puts the following; Citation into the Text after ©, and tis ſo in the Original. See Lac. xix. 
9.8. Tis remarkable, what G/ycas cells us, in his Annals of Michael the Paphlagonian. But the Emperor Michael, ſays he, © Did 
© not forbear all his Life-time to lament his Villany towards Romanus III. and endeavour'd by building Monaſteries, by Charity 
* to the Poor, and other good Works to appeaſe the Anger of God. And this Method might have prov'd beneficial to him, 
had he laid down the Empire ( for the ſake of which the Fact had been committed) and throwing off the Adultreſs, the Em- 
= * for the Love to whom he had done that Wickedneſs, bewail'd his Sin in a private Condition. But he neglecting 
ſuch Means of Repentance, and ſtill uſing Zos as his Wife, ſtill holding faſt the or Dignity, and only making a ſhew 
of doing good at the publick Charge, thinking thus to obtain his Pardon, betray'd an impious Opinion of God Almighty, 
as if he would ſuffer us to buy our own F 1 at the Loſs of other Men. Valer. Max. I. 2. c. 8. f. 4. So much 

ifference there is, whether you really add any Thing to another, or whether you only reſtore what you had taken from him, 
as there is between the Beginning of a Benefit, and the End of an Injury. 4 See Mr. Placette's Treatiſe of Reſtitu- 
tion, J. 3. c. 4. The way of reckoning the Maintenance we learn from L. 68. P. ad L. Falcidian. 
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220 That no Man be Burt: 


but, how much the deceas'd would have ſpent of 


any ſuch Gain, had he been ſuffer'dtolive and to 


4 ' 


procure it 5. | 
No he is an anjuſt Slayer that kills a Man, who 
had a Right not to be kill'd by him, and who 


therefore the Act that caus'd his Death was 


truly injur d. And this Right appears to belong to 
every individual Perſon, ſince Nature by a gene- 
ral Gd binds all Men to live like ſociable 
Creatures, and to abſtain from mutual Hurt. Which 
Right a Man may, as farasinhim lies, renounce; 
atleaſt ſo as ro make it fair and juſt for him'to be 
hurt by ſuch or ſuch particular Perſons; and this 
may be done either zacitly or expreſly. He tacitly 
diſclaims this Right, who in a violent manner ſets 
upon another without juſt Cauſe. For ſince the 
other has a Right of repelling the Violence by 
any Means he can, the Aſſailant is to accuſe him- 
ſelf only for any harm he ſuffers in the Repulſe of 
his own unlawful Force. The fame Right is ex- 
preſiy renounced by him who enters into War with 
another upon mutual Appointment and Conſent. 
For tis a Law of War, that every one have fair 
Liberty to uſe his full Endeavours for the Defeat 
and Suppreſſion of his Enemy *. And though in 
ſuch War the prevailing Perſon may perhaps fin 
againſt Charity, yet the Violation of Charity only 
will not oblige to repair the Loſs he has thus 
occaſion'd. . | | 

- The Life of a Freeman does not admit of an 

Rate or Valuation; and had it any, there is no 
Perſon to whom the Debt ſhould be paid. For his 
Life does not properly belong to his near Relati- 
ons, it is only their Intereſt that he ſhould live; 
and therefore the Value of that Intereſt or Advan- 
tage being paid tothem, they can demand no ſuch 


| farther Recompenceas the full Worth of his Life. 
The Caſe is otherwiſe with a Slave or Vaſſal, who 


being entirely the. Propriety of his Maſter, and 


falling under Exchange and Commerce, in the 


manner of other Goods, has really a Price ſet upon 
him, which, if he be wrongfully kill'd, the Maſter 
has a Right to demand. If it ſeem hard and ſome- 
what like Inhumanity to rate our Slave thus, in 
the ſame manner as we would our Beaſt, it may 
be anſwer' d, that we do not make this Valuation 
of his Perſon, but only of the Work and Service 
which he would have done us. 5 

Thoſe in like manner ſtand bound to Reparation, 


who kill another in their Sports or Recreations, 


which is eſteem'd equal to deliberate Miſchief *. 


3 Mr. Yan Muelen, in his Commentary upon Grotius, I. 2. c. 


Book III 
And thoſe alſo who commit the fame mortal Vio. 
lence, through their own Unwarineſs and Neglect 
Examples of which Caſe we find ſet down in the 
Inſtitutions © . As if a Soldier ractiſing with his 
Arms in another place, than whet is {et apart for 
thoſe Exerciſes, ſhould ſlay a Man who was ca. 
ſually paſſing by ; or if one who is not a Soldier 
ſhall happen to do the ſame ; though in the place 
ordain'd for the publick training of Military Men 
But if a Soldier in the ſame place of common Du. 


| ty ſhall undeſignedly take away a Man's Life, he 


all ſtand excuſed; for he was performing his pro- 
= Buſineſs, and the other Party was in the fault 

r throwing himſelf into the Danger d. If 3 
Feller of Wood ſhall with the Limb of a Tree 
which he is cutting down, kill a Servant paſſing by 
in the high Road, or in a Way near a Town: 
without having firſt cried out to give Warning, 
But in Caſe he id thus cry out, and the Servant neg. 
lected to ſave himſelf upon timely Notice, the Fa. 
ler ſhall not be charged with his Death. No more 
ſhall he if the ſame Misfortune happen'd at a di- 
ſtance from the Highway, or in the middle of 3 
Field, although he did not give the uſual ſign ot 
crying out; becauſe there the Stranger had no 
Right of paſſing, and conſequently ventured at his 
own Peril ©. 


Ifa Phyſician deſtroy his Patient, either by plain 


Neglect and Deſertion, or by adminiſtring through 
Ignorance, improper, and dangerous Medicines, 
If a Muletier, through Weakneſs or Unskilful- 
neſs, ſhall have ſuffer d his Mules to run over any 
Perſon; provided he undertook this Buſineſs of driv- 


ing at his own Choice, or made it his Profeſſion; | 


not if he was preſs d and compell'd to the Service, 


proteſting at the ſame time his want of Art or of 


Strength. | | 
In the Alcoran *®, he who ſhall ignorantly kill 
a Muſulman, is enjoin'd to make good to his Rela 
tions the _— t ee by his Death; and to 
redeem one Perſon of his own Religion from Slavery. 
It ſeems probable that thoſe like wiſe were oblig- 


£d to ſome ſuch Method of Reparation, whoby 


the Fayour of the Jewiſb Law enjoy'd the Privi- 
lege and Protection of the 4/51ums, or Cities of Re- 
fuge . Since in the Caſe there ſpecified, of a 
Man's killing his N . N by the fall of the Head 
of his Ax from the Helve, the Man is not entirely 
blameleſs, in as much as he ought to have ſtrength- 
ned his Inſtrument better, for the Prevention of 
ſuch a ſad Miſchance 5. But how it came to be 


17. $. 16. believes that the Nature and Certainty of the Gain 


which the dead Perſon might have made, ought to be examined. If his Gain were altogether uncertain, ſo that it — 
more upon Chance than the Induſtry of the dead Perſon, no Satisfaction ought to be made; but if his Gain were morally cer- 
tain, and wou'd have in all 8 been produced by the Labour and Induſtry of the dead Perſon, as the Gain of ſome 


Traders, Merchants, and Arti 


cers is, then he ought to ſatisfy the Perſons concerned for the Gain loft, according to the equi- 


table Eſtimation of an Arbitrator, who ſhall make as exact Deductions for all Expences which the dead would have been at, 
as poſſible, and conſider the Circumſtances our Author mentions. | 3 | | 
+ See that excellent Treatiſe upon this Subject, compoſed by Mr. Modt, Ad Legem Aquiliam. * | 
5 Our Author obſerves a little higher, that the Alcoran in the Chapter of Women, appoints, that if a Perſon againſt his 


nan at his own Charge. 


Will, kills a Maſulman, he muſt not only make Satisfaction to the Parents of the Perſon ſlain, but alſo redeem a captive Muſul- 


To this purpoſe we have a Story in Plutarch's Laconian Apophthegms ; that two Boys, one of them with a Sickle, gave 
the other a mortal Wound; when the Companions of the wounded Boy, who had haſten'd to part the Fray, promis'd him to 
revenge his Death on his Murderer ; By no means, fays he, this would be to act unjuſtly : For what he hath done to me is no 


* than I had done to him, had I been ſtrong enough to have prevented him. Aud. 1. 4, 5, 7. ſ. 4. I. 52. ſ. 1. D. ad I. 
: utl. \ 8 f , R . 7 + 


> Vid. 1.4.1. 1. D. ad L. Cornel. de Sicar. & ib. Gothofred. I. 10. D. ad L. Aquil. Digeſt. I. 48. Tit. 8. © De L. Aguil. ſ. 5. 
Kc. Add. I. q. ſ. 4. D. ad I. Aguil. & Antiphon. Orat: VII. L. 31. D. ad L. Aquil. Add. Leg. Burgundion, Tit. 46. 
* Vid. Plin. I. 29. c. 1. Leg. Wifigothor. I. XI. Tit. 1. c. 6. 2 Add. I. 5. ſ. 3. I. 7. ſ. 2. 5, 6, 8. I. 8.1. 9. princip. 1. 31-1. 


LE. 
I. 2. D. ad L. Aguil. & confer cum c. 8, 9. Se. X. de Homicid. h In the Chapter of Wives. i Num. XXXV. & Deuteron. NIX 
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CHA P . J. 
d. that the © Revenger of Blood ſhould diſ- 
= Rk an innocent Slayer, if taken without the 
Bounds of his Sanctuary, which ſeems not altoge- 
cher conſiſtent with a regular State of Govern- 
ment, we have this only Reaſon to aſſign, that 
God was pleas d to grant ſome little Inſtances of 
Indulgence to the cruel and implacable Genius of 
ople““. ; 
l. "He that has maimed a Man, ſhall be obli- 
ed to pay the Charges of the Cure, and to make 
15 what he now gains leſs than before, by his La- 
bour or Calling®. On this Head the Jewiſh Con- 
ſtitutions are very worthy of Remark, as we find 
them deliver'd in Conſtantine  Empereur ©. He that 
hurts his Neighbour 1s reſponſible on five Ac- 
counts; for the Damage, for the Pain, for the Cure, 
for the Ceſſation of Work, and for the Affrout or 
Diſgrace. The Damage they compute in this Me- 
thod: If, for example, he has beat out the other's 
Eye, or cut off his Hand, or broke his Leg, they 
then conſider the ſuffering Party as if he were a 
Slave to be fold in the Market, and fo reckon how 
much he would have yielded in Sale before the 
Hurt, and how far his Price is now fallen. For 
they judged there would be no certain Way of 
ſettling theſe Rates and Accounts, ſhould they in 
this Caſe diſtinguiſh between the different Quali- 
ties and Conditions of Men; ſince the Profeſſions 
of Life, and the States of Perſons admitting ſo end- 
leſs a Variety, the Sufferer would be always throw- 
ing in ſome new Reaſon to enhance the Damage, 
and aggravate the Hurt, and conſequently to en- 
large his Demands of Compenſation. They thought 
it convenient therefore to ſet all Men, with regard 
to this Buſineſs, in the one general Condition of 
Slaves, the juſt Value of whom was diſcoverable 
beyond diſpute. So that if the maim'd Perſon, 
ſuppoſed to be a Slave, would before the Hurt 
have brought fifty SHe tels, and could be ſold after- 
wards for no more than thirty, the Maimer was 
enjoin d to pay him twenty Shekels. : 

As to the Point of Pain, if a Man, for inſtance, 
had burnt another, although in the Nails, where 
no Bliſter follows, they conſider'd how much a 
Perſon of that State and Fortune would have taken 


to ſuffer voluntarily ſuch a Pain. For one may 


find a wealthy or a nice and delicate Perſon, who 
would not be hired at any rate to endure a flight 
and moderate Smart; and at the fame time one 
may light on a poor and hardy Labourer, who 
would be content to undergo ſome ſharp Degree 
of Torture for the earning of a Penny. Farther, 
in rating the Pain, they proceeded thus; they ſup- 
poſed, for inſtance, that a Perſon of that Condition 
was condemn'd to have his Hand cut off, and then 
they confider'd how much he would give to loſe 
his Hand, rather by ſome eaſy conſuming Applica- 
tion, than by the violent Stroke of a Sword]; and ſo 
much the Party, from whom the Hurt wasreceiv'd, 
was bound to give him on Account of the Pain“. 
Concerning the Cure, they obſery'd theſe Rules: 
If after the Cure perform'd, any Sores or Tumours 
aroſe, in caſe it appear'd that the former Wound 


Or, Reparation to be made. 


the uſual W 


221 
was the real Occaſion of them, the Perſon who 
gave it ſtood farther bound to pay for his ſecond 
ure; if they proceeded from any other Cauſe, 
he was not reſponſible. As often as the Wound 
being vn Aqui heal'd broke out again, he was 
{till charged with the Expences, but not after it 
had been once brought to a perfect Cure. It might 
be added, that his Obligation continued only in 
caſe the Wound thus broke out of ir/e/f; not if the 
Thing happen'd thro? the Fault of the Patient, or 
thro” the Unckilfulnef of the Chirurgen. 
In rating the Allowance to be made the Sufferer 
for the Ceſſation of his Wort, they confider'd him 
as a Keeper of Cucumers. The Jewiſh Doctors thus 
enlarge on the Point; they ſuppoſe him already to 
have receiv'd Satisfaction for the Defect or Damage 
ſuſtain'd in his Body, and likewiſe for the Pain he 
has endured. And therefore ſuppoſing him (for in- 
ſtance) to have loſt the Uſe of a Hand, or a Foot, 
they do not now conſider what Gain he would 
have made, had thoſe Limbs remain'd entire; bur 
becauſe he hath been already paid for the diſabled 
Part, they only compute what Damage he ſuffers 
during his Sickneſs in reſpect of ſuch Work, as he 
could have perform'd, though maim'd in Body, 
if well in Health. And they think he may fairly 


demand ſo much for every Day of his Sickneſs, as 


his daily Wages had been for watching a Cucumer 
Garden. But becauſe it is a different Thing, whe- 
ther a Man loſes a Hand, or a Foot; whether 
only lying ſome time fick of his Wound, he after- 
wards recovers without prejudice, or whether he 
is actually depriv d of a Limb, Maimonides propoſes 
a nicer and more exact Way of rating the Ceſſation 
of Work, according to particular Cafes. If the Suf- 
ferer ſhall not be maim'd, but only caſt into a Sick- 
neſs, and confined to his Bed, or if the affected 
Limb only ſwell for a time, and afterwards regain 
its Soundneſs and Uſe, the other Party ſhall allow 
him daily for the Loſs of his Work, according to 
sor Hire receiv'd by Men of the 
fame Calling. But if he is maim'd in a Limb, or 
has loſt a Hand, Satisfaction being already made 
him for that Loſs, or what they call Damage, be- 
ing before diſcharged, as to the bare Ceſſalion of 
his Work, they then conſider him as a Keeper of 
Cucumers, and computing the Pay generally al- 
lowed for this Work, order him ſo much for every 


Day of his Illneſs. In like manner, if he has loſt a 


Leg, they conſider him as a Centinel or Watch- 
man at a City Gate; if an Eye, they ſuppoſe him 
to work at turning a Mill; and fo agreeably of all 
other Hurts and Miſchiets. 

Laſtly, In rating the Affront, or Diſgrace, they 
conſider the Condition and Degree of both Parties. 
Since an Affront is much more provoking from a 
mean and vile Perſon, than from one of Quality 


or Power; and fince the ſame Piece of Diſreſpect 


may be light and inconſiderable to one of vulgar 
Condition, and yet be heinous and intolerable, if 
offer d toa Man of Honour. And here we may by 
the bye obſerve the Diſtinction added, concerning 
the Place or the Scene of the Action, which ſome- 


6 The Revenger of Blood was evidently the next Heir, or neareſt Relation of the dead Perſon. See Mr. Le Clerc's Notes. 
The Author quotes Hom. Odyfſ. 1. 1 5. 1. 272. & Tacit. German. c. 21. See alſo Mr. Hertius's Diſſertation, entituled, De 
Hærede Occif Vindice, in Tom. III. of his Comments, and {mall Tracts, &c. 

7 Certain y ſuch a Permiſſion can't be allowed under the Goſpel. See the Interpreters of Matth. v. 38, &c. 


Compare Tacitus German. c. 21. Homer. Odyſſes, O. v. 272. 
bis qui dejec. vel effud. 


In Babakama, c. 8. ſ. 1. 


b Confer. I. 13. prin. D. ad I. Aquil. I. 7. D. dt 


4 


4 Conf. 1. 5. princ. & ſ. 1. D. De injuriis. Where ſince there is this Diferezice made between Verberatio and Pulſatio, that 
the former is with, and the latter without Pain, it ſeems to follow that even Pain may fall under Valuation. 
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thoſe who ſhot 
by 2 Wound in the Face, or any Injury of that 


times very much varies this Point. Thus if a Man 
{liding down from the Roof of a Houſe, ſhall hurt 
one that paſſes by, and at the ſame time affront 
him, for inſtance, by making the Dirt fall on him, 
he ſhall be elle for the Damage or Miſchief, 
not for the Ignominy. Thus much we have ga- 
ther'd from the Jewiſh Laws; and on the fame 
Head the Reader may conſult the Roman; parti- 
cularly, J. alt. D. De his qui effuderint vel dejec. & 
J. 3. D. $i quadrupes. Where we mult take no- 
tice, that when *tis ſaid Scars and Deformity are 
not capable of beifig prized or rated, the Rule will 
hold good only in the Caſe of Freemen. For ſince 


the debauch'd Manners of that Nation ſet a higher 


Price than ordinary on handſome Slaves, they might 


conſequently claim a pecuniary Satisfaction from 
ſhould rob a Slave of this Advantage, 


kind. So the disfiguring the Face of a Virgin or 
unmarried Woman, whoſe Beauty ſometimes is 
the beſt part of their Fortune, may be reckon'd 


amongſt Hurts requiring Compenſation. And in- 


deed Deformity, if very remarkable, is in general 
a ſad Unhappineſs, rendring us diſagreeable to 
others, and expoſing us to the Contempt and De- 


rifion of proud and of ſatyrical Men. Vet Scars 


receiv'd in War paſs for Marks of Honour and 
Valour by the common Vote of Mankind“. 

As to the Compenſation after an Act of Maim- 
ing, this is farther obſervable, that in ſuch Caſes 


the Limb itſelf is not properly rated or valued, it 


being a Thing really incapable of a pecuniary Price; 


but the Deſign of theſe 1 is only to re- 


air the Damage ſuſtain'd by the Loſs, or by the 
iſuſe of ſuch a Part, with regard to the Diffe- 
rence of Times, of Perſons, and of Abilities; and 
whilſt the Judge is ſettling theſe Points, tis neceſ- 


1 he ſhould ſpeak of the Members themſelyes®. 


X. The next Inſtance produced by Erotius of 
the Adulterer and the Adultereſs, who he ſays are 
bound not only to ſave the Husband harmleſs, as 
to the Maintenance of the ſpurious Iſſue; but like- 
wiſe to make good to the Legitimate Children 


any Damage which they ſhall ſuſtain, in caſe fo 
falſe a Sharer ſhould be admitted with them into 


That 1⁰ Man be hurt 5 


ia enen 


Booz III. 
the Inheritance, falls under that kind of Daa 
which Men are {aid to cauſe only indirecily, and 5 


Conſequence. For as to the direct Crime of Adul. 
tery, that does by no means 200g to Pecuniary 


Damage. On this Point Ziegler ob erves th 
tius is indeed in the right, when he aſſerts, 9 707 
Husband ought to be ſecured from the Burthen of 


keeping the adulterous Offspring : But that ir will 


beara Diſpute, whether Reſtitution ſhould be made 


to the Legitimate Children for what they (16; 
ſuch a Partner in the Inheritance. For e rang 


Queſtion here is concern'd only about the Mother's 


Eitate, to which the adulterous Children cannot 
be admitted, but by the Ordinance and Preſerip. 
tion of Law. And therefore when the Law of 5 
Nation does thus actually allow them to ſhare in 
the maternal Inheritance with the Legitimate, the 
Damage here given proceeds from the Law itſelf | 
and not from the Adulterers. To which might be 
added, that the Adulterers are not obliged to ſuch 
Reparation for this farther Reaſon, That Chil. 
dren have not a perfect Right to the Goods of their 
living Parents; and no Neceſſity of Reparation can 
ariſe but from the Breach of a perfect Right. Thus 
a Parent cannot be ſaid properly to inſure the Chil. 
dren by paſſing to a ſecond Marriage, though their 


Hopes of Inheritance may fink conſiderably by 
ſuch aProceeding. But the Truth is, the Initance 


alledged by Grotius abſtracts both from the Provi- 


ſions made by Civil Laws, about the Succeſſion 


of adulterous Children to the Goods of their Pa- 
rents, and alſo from the Penalties decrecd againſt 
the Adulterers, if convicted; and 'tis but reaſon 


to affirm with him, that the Adulterers, tho' un- 


convicted or undiſcoyer'd, do really owe ſuch Re- 


paration both to the Husband and to the Legitimate 


Children. For by the End and Deſign of the ma- 
trimonial Covenant, the Children Fad a perfect 
Right, that no one ſhould thruſt new Coheirs a- 
mongſt them, beſides the lawful Husband of their 
Mother. And by the ſame Covenant the Husband 
had a Right of refuſing to maintain, not only out 
of his own properand ſeparate Goods, but likewiſe 
out of his Wife's Dowry, the baſe Progeny of his 
polluted Bed. | | 


L. Aguil. 


| Mr. BarBeEtyRAC's NOTES on S. VIII. 

1 And the Reaſon, which the Roman Lawyers give, is, becauſe Liberum corpus nullam recipit æſtimationem, i. e. the Body 
of a Freeman is not capable of any Valuation, as the Body of a Slave is; but Mr. Titius as well as this Author diſapproves of 
this Reaſon, and fays, that though Freemen are not commonly bought and ſold as Slaves are; it is not a good Inference, that a 
Freeman that is hurt may not reaſonably require a Reparation by a certain Price of the Scars and Deformities, which are the 
neceſſary Conſequents of the Wounds he has received. His Reputation, for example, is as little capable of a Valuation as his 
Scars; yet we allow, that a Man that is injured by Calumnies may demand, that the Offender be obliged to make a pecuniary 
Satisfaction for his impaired Honour. Some Men indeed through a Greatneſs of Soul, either real or affected, think it below 
them to take Money in Compenſation of the Blows and Hurts they have received, but this hinders not, but that they have right 
to require ſuch a Satisfaction, if they pleaſe, and that it may be made by Money; for as Grotius ſays, Lib. 2. Chap. 17. f. 22. 
Money is the common Meaſure of all Things, which are profitable to Man. 


| ; Mr. BarxBEYRAGC's NOTES on $.IX. 
See upon this Head concerning the Satisfaction for the Damage done by Adultery, Mr. Placette's Treatiſe concerning Re- 


ſtitution, I. 3. c. 12, 13. 


Mr. Thomafius in his Inftit. 7 . Div. 1.2. c. 5. F. 50. ſays, that the Reaſon produced here by our Author, taken 
from the Contract of Marriage, is far fetched, and agrees not with the Nature of Contracts in general; for (as he adds) all 
Contracts of Marriage are made between the Man and Woman only, and no ways include the Children (unt extra pacta) but 


our Author affirms not that Children are not comprehended in the Engagement of Marriage from whence they proceed, and 


which were made before they were brought forth into the World, but ſays only, that by virtue of the End of Marriage- Contracts 
the Children have a Right to believe that no Perſon may diſappoint them of their Hopes. Now it is certain, that if the Fa- 
ther or Mother had not committed Adultery, the Portion of the Legitimate Children out of the Goods already. gotten, had 
been much greater; ſo that all the Difficulty which remains is about the Goods which the Father or Mother may get after the 
Birth of an Illegitimate Child. But however uncertain the Gains are, the leſſening of the Inheritance of the lawful Children is 


not leſs real, nor a leſs neceſſary Conſequent of Adultery, ſeeing they are already gotten; for the Reparation of the Damage muſt 


be made firſt. And it imports, that the Damage proceeded immediately from the Will of the Father (which is another Reaſon 
of Thomaſius's) for the Father's Will could not have acted without an Objection propounded to it. 

a See the Example of M. Serpilius in Livy, 1. 45. c. 39. Add. Senec. de Benefic. 1. 5. c. 24. l. 13. Princ. D. ad 
d Bzcler. ad Grot. |. 2. c. 1. ſ. 6. 
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CHAT. I. 
X. If a Man has either by Force or Fraud defiled 
Virgin, he is oblig'd to pay her ſo much as ſhe 

* 1s to be damnified in her hopes of Marriage, 


1 che Loſs of her Honour. For pure Virginity is a 
l valuable Poſſeſſion, and as it were the com- 


c na 
= Portion which Nature gives her Daughters“. 


4nd therefore he who robsa Maid againſt her Will 
ok this Treafure, ought ſo largely to refund to her, 
nat the Improvement of her Fortune may hide the 
Blemiſh ofher Body. Though indeed the true W ay 
of proceeding 15, that he marry her himſelf; unle 
tinder'd by the Diſparity of their Conditions, or 
ome other extraordinary Circumſtances®, But ſhe 
whoby a luſtful Compliance, voluntarily pore with 
ber Chaſtity, is to thank herſelf for the Loſs. Vet 
commonly ſpeaking, the Man in theſe Caſes is pre- 
am d to be more faulty than the Woman. He who 
hall entice a Virgin to proſtitute herſelf on the 
Promiſe of Marriage,ſhould be bound to make good 
that Engagement. Nor will the Objection hold 
here, — about baſe or diſnoneſt Things 
re invalid. For ſince the Law of Nature requires 
no Interval betwixt the Covenant and the Comple- 
tion of Matrimony © (all ſuch Diſtance being in- 
troduc'd byCivil Cuſtoms and Conſtitutions) with 
regard to that Law, we can ſcarce call this a baſe 
Condition, © You ſhall be my Wife, provided you 
« conſent, that I ſhall immediately uſe you as ſuch.” 
Or if there be any Thing which ſeems foul in ſo 
over-haſty a Match, it 1s not judg'd ſufficient to 
invalidate the Contract; becauſe Marriage is, in 
this Caſe, the more favourable Side. | 

XI. A Thief orRobber is bound to reſtore the 
Thing taken away, with its natural Increaſe or Im- 
provement * 3 and to make good, not only the 
Damage * actually 3 to the Owner, but like- 
wiſe the ſurceaſing of his Gains; and this, although 
he be compell'd to ſuffer the juſt Puniſhment of his 
Crime. For 'tis the injur'd Party who demands 
Reparation, and it is the Commonwealth which 
requires Puniſhment for the publick Good; and 
the Judge can by no means reckon this as a Satiſ- 
faction to the private Perſon, ſo as to make him 


Or, Reparation to be made. 


middle Valuation; not to t 
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loſe his Goods, without Remedy and Reſtitution: 
Therefore tis an abſurd way of proceeding inſome 
States, where the Magiſtrate claims the Goods 
found on the Robber, and commands the true 
Owner of them to content himſelf with ſeeing the 
Villain brought to publick Juſtice*. Nor is it more 
agreeable to the Law of Nature, that the Charges 
of puniſhing the Thief ſhould be laid on the Per- 


ſon he has robb'd, ſince the inflicting due Penal- 


ment; to effect 
which, if more Expences are requir'd, than the 
Eſtate of the Criminal amounts to, the Remainder 
is to be made up by the Publick; eſpecially ſince 
at other Times the Treaſury gains ſo conſiderably 
by Forfeits and Confiſcations. For inſtanee, if a 
State engage in a War, upon account of ſome 
private Members who have been injured, all are 
_ to contribute to the Charges, as well as 
thoſe whoſe Defence is particularly undertaken. 
The Caſe is otherwiſe, if the Judge puts it to the 
injured Party's Choice, whether he had rather re- 
cover his Goods, or ſee the Thief executed; for here 
if he prefer the latter Condition, he can lay no 
Claim to farther Satisfaction. Though the Judge 
cannot fairly propoſe ſuch Terms, fince the Puniſh- 
ment of Malefactors ought not to depend on the 
Pleaſure or Humour of private Men, but on the 
publick Advantage of the State. 
If the Thing ſtolen be ſpent and embezzel'd, 
Grotius will have it to be paid for according to a 
he full Worth, nor yet 
conſiderably leſs. Which Direction Ziegler does 
not without reaſon diſlike. For what Title has the 
Thief in this caſe to favour? If I can demand the 
full and higheſt Price, when, to oblige a Perfon, I 
ſell a Thing otherwiſe not vendible, why ſhould I 
here make any Abatement to the Thief, who ſeizes 
my Goods againſt my Will, and is my Chapman 
only upon Compulſion®3? And in this Caſe too 
Reparation is due from the Thief, or from his 
Heirs, yet not beyond the Value of the Inheri- 
tance, although he has ſuffer'd the corporal Pe- 
nalty of his Crime. For it does by no means look 


ties _ entirely to the Gov! 


Mr. BARREY RAC“ NOTES on F. X. . 
! From henceforth the Marriage is made and conſummated, in a State of Nature, ſays Thomaſius, ubi ſupra, 5. 5 l. 


Mr. BARREYRA c' NOTES on S. XI. 
1 See F. 3. Note 11. above. | 

2 See FEA c. 13. F. 4. following near the end, and what Mr. Hertius ſays upon it there, and his Diſcourſe De Superiori- 
tate territoriali, F. 56. Neverthelef Mr. Thomafius in his Treatiſe De Stat. Imper. poteſt. Legiſſat. F. 41. maintains, that ſuch 
a Chim, Seizure, or Confiſcation, although it is eſteemed by ſome People to be contrary to all natural Right, may be juſtified 
by very good Reaſons, if long Cuſtom, — expreſs Law has ſettled it in that Country. As for example, The Intention of the 
People, or Legiſlator may be to make the Proprietors more watchful to preſerve their Goods, or they may appoint ſuch ſtolen 
Goods as they have recovered to bear the neceſſary Charges of the Officers of Juſtice, who are to puniſh Thieves, which other- 
wiſe muſt be | Seek by the Publick. We will not enquire how far theſe Reaſons may avail in Conſcience, but ſhall only obſerve 
that it hath nothing contrary to natural Equity, among ſuch People as have conſented to ſubmit to ſuch a Law or Cuſtom, which 
equally affects all. Yet when the ſtolen ae fall into the Hands of a Stranger, the Maxims of pure Natural Right ought to 
take A and then ſuch an Uſage can be no ways authorized. Mr. Thomaſius pretends here to make uſe of the Opinion of ſuch 
35 are of a contrary Judgment, who acknowledge that ſtolen Goods may be confiſcated, and iven to ſuch Subjects of the State 
to whom they are of uſe, for he ſays, in the Opinion of all our Doctors, the Right of Repriſals is not contrary to Law or Na- 
ture: Hereupon he alledges the Example of Theft and Adultery. But it is here much the ſame to put a Man to Death, or ſeize 
his Effects by way of Repriſal, which otherwiſe would be contrary to the Law of Nature, we do but defend ourſelves againſt 
one kind of Enmity. 

3 The Roman "p48 on the contrary will have that which is ſtole or loſt to be valued at the higheſt Rate, for ſo it ſpeaks. 
Placet tamen id tempus ſpectandum, quo res unguam plurimi fuit, Digeſt. I. 13. Tit. 1. De condi. ex canſa furti, Leg. vin. & 1. 
but /ib.g. Tit. 2. gs Leg. Aquil. Leg. ii. adds, guanti id in eo anno plurimi fuit, and 1ib. 12. Tit. 3. De in litem Furando, Leg. . 

+ See /ib. 4. ch. 11. F. 19. following. 


* Apuleins in Apolog. A beautiful Maid, though in the Condition of Poverty, hath a ſufficient Portion, ſhe brings her Huſ- 

nd Sweetneſs of Spirit and Diſpoſition, fair Charms and honeſt Purity. And indeed Virginity alone is commonly, and ought 
to be eſteemed by the other Sex, a full and juſt Recommendation. d See Exod. xxii. 16, 17. Deuteron. xxit. 28, 29. 

© See Tobit vil. 10, 18. 4 Vid. Gratian. Cauſ. 27. Quæſt. 2. cap. 39. rs. Vid. 
Caroli V. Ord. Crim. Art. 218. Add. 1. 3. ſ. 12. D. De Peculio. 1. 56. ſ. 1. B. De furtis 1. 7. princ. D. De incendio, ruina. 

5 Aad.l.g. D. de in litem jurando, I. 2. princ. D. ad L. Aguil. verb. guanti id in eo anno plurimi fuit, 1.8. ſ. 1. I. alt. D. de 


Condict. furtiv. 
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like Injuſtice or Cruelty, that the Offender after Debis, which cleave as it were to the Goods and II 
he thus fatisfied the Law, either by Death, or Poſſeſſions, and follow them to any new Maſte 5 
other bodily Pain, ſhould likewiſe recompenſe the And ſuch is this Debt for Damage given. - ow g 
Perſon he has endamaged. The trite Objection of The other Species of Hurt are more eaſy to bs _ 
Mors omnia ſolvit *, Death pays all, has no manner ſettled and decided; and ſome of them will here- jr 
of Force inthe preſent Buſineſs. Death indeed diſ- after be particularly inſiſted upon in their proper _— 
charges perſonal Performances, but not proper Places“ Net — y 
'6 Our Author has collected ſeveral Examples more particularly in his Elements of the Civil Law, p. Ge, b not f 
end this Chapter, let us in a few Words after the Example of Budaeus, make an Application of chele _ ke iran e we Men 
about to eſtabliſh for the Right of Nations, taken in the Senſe our Author intends it, J. 1. c. 3. F. 23. People then ma ” orrer 
ill to, or offend each other in reſpect either of the Body, or the Eſtate, which anſwers to the Life of Man, or of the Go? 9 ob 
ment, or of his Reputation, or perfect Rights; or laſtly, ſome of the Members, or Citizens, who may be dama ned 5 N 1 
their Perſons, or their Goods, or Reputation, or their Rights. Moreover, one People may offend another, either died, 0 
when by the Order of their Sovereign, who reigns in Chief, they cauſe a Damage to be done to another in an manner; hs great 
indirectly, when a os Pages does not puniſh the Miſchiefs done by his Subjects to another People, or if he could hinder the or nume 
doth not; as for example, If he does not uſe the beſt Means he can and ought to prevent or reſtrain Robberies and ie m, xo 
if inſtead of paying his Troops, he reduces his Soldiers to a Neceſſity of pillaging both Friends and Enemies; if he afford; 3 . | 
ception to thoſe who have wronged and injured the State. (See Grotius, I. 2. c. 17. F. 20.) In all theſe Caſes he js obli - term 
to Reſtitution. And the other State has not only Reaſon to take Arms, if the Thing be troubleſome, but to continue 2 W. other 
till it can gain itſelf a Security for the future, which is not allowed to one Citizen againſt another. But of this we ſu ar, high 
| S a we ſhall treat 8 
more largely, when we come to ſpeak of the Rights of War. | | Men 
2 Ex. Novell. 22. c. 20. b As for the Treſpaſſes done by Beaſts, which the Roman Lawyer ers term Pauperi that | 
ſult their Obſervations, ad Tit. D. Si guadrupes. ; Peres, oon. wil L 
| ten hi 
8 lb | 5 | natur 
DDD eee ig 
5 fect © 
CHAP. II. ar 
| | | | has tl 
That all Men are to be accounted by Nature equal. — 
2 | | a gel 
The ConTENTs of every Paragraph of the ſecond Chapter. any 
| } 4 
1. Every Man is to account another his equal. vi. Men offend againſt it by Pride. things 
II. What is a Natural Equality. 2 vii. And by Afﬀronts offered to others. welec 
1. The popular Reaſons for it. vm. HYhether any be Servants by Nature. 125 
iv. The Opinion of ſuch an Equality makes Men help- 1x. MA hence has proceeded that Inequality that is dextr f 
ful to one another. | i found among Men. EY with! 
v. How Things are to be divided by it among many. : Caf 
B | 4 con 
{ 
N | : | 3 emplo 
8 ESID Es that Affection which every Man the very Conſtitution of human Nature. The word hl 
maintains for his own Life, and Body, and Man is thought to carry ſomewhat of Dignity in while 
Poſſeſſions, by which he cannot but reſiſt its Sound; and we commonly make ule of this, as amend 
and repel whatever threatens Deſtruction to thoſe the laſt and the moſt prevailing Argument againſt fairs. 
dear Concerns we may diſcover likewiſe deeply a rude Inſulter, I am not a Beaſt, a Dog, but I am dence 
rooted in his Mind, a molt tender Eſteem and Value a Man as well as yourſelf*. Since then human Na- ing Con 
for himſelf; which if any one endeavour to impair, ture agrees equally to all Perſons, and ſince no one ing bin 
he is ſeldom leſs (and ſometimes much more) in- can live a ſociable Life with another, who does not the Yu 
cens'd, than if a Miſchief had been offer'd to his own and reſpe& him as a Man; it follows as a Fame, 


Perſon, or to his Eftate. This Paſſion, though it Command of the Law of Nature, that every Man t0 appt 
may be heighten'd and improv'd by various exter- ſhould eſteem and treat another as one who is naturally 
nal Cauſes, yet ſeems to lay its firſt Foundations in his Equal, or who is a Man as well as he*. 


IInt 

LON AU BarRBEtYRAC's NOTES on Chap. II. S. I. — 

7 This is a Conſequence of the Maxim which was to be explained in the preceding Chapter; for every one having a perſect * 
Right to expect that he be regarded and treated as a Man, 2 that doth Ae with ancther het res a . e * Th 
This Duty being founded on an immoveable Condition, viz. That Men ſhould be uſed preciſely as Men, is not only general, ſeems te 
but of perpetual Obligation; inſomuch, that notwithſtanding all the Inequality by the Changes and Diverſity of additional Titles ? Mr 
and Degrees, the Rights of Natural Equality always remain unmoveable, and agree to every one in relation to another, what- ther, ſh 
ever Condtion he is in. There are nevertheleſs ſome Superiors ſo inſolent that they lainly violate this Duty, treating their 3. The 
Inferiors after an inhuman Manner, by exacting of them exceſſive Labours, ſlaying them, or expoling their Lives to danger e ” 
ion of 


without neceſſity, as if they were Beaſts; for though it be common for Men to contemn each other, yet we ought to look upon 8 
ſuch contemptible Perſons, as of the ſame Nature with ourſelves. We ordinarily content ourſelves to account others as fooliſh which is 
and inconſiderable Perſons, in a word, as Perſons of no Merit or Accompliſhments, in compariſon of ourſelves . Titins OG. 172. Mind 


1 +: Statius, Thebaid. 12. ver. 605. | * D 
1 Haoninum ict Th, | Brave Theſeus, they were Men like all before, * Sen 
#01 Sanguis erant omnes, eademque in Sydera, eoſdem And human Souls in human Frames they bore, evenge 
it Sortitus animarum, alimentaque veſtra creati. With 72% to take their Parts in earthly Feaſts, En. 10 
| With you to climb to Heaven, and fit immortal Gueſts. 
2 a 4 Ley, 
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C H A P - II . 

II. For the better underſtanding this Equality a- 
mongſt Men, we may obſerve, that Mr. Hobbes * 
reftrains it to a Parity of Strength, and of other hu- 
man Abilities which attend a ripe and perfect Age; 
nd would from hence infer, that all Men have good 
cauſe naturally to fear each other: . For he indeed 
-1n ſtrike no Terror into me, whoſe power reaches 
not far _— to hurt me. But now amongſt 
Men, he who is inferior to another in bodily 
strength, may either by treacherous Contrivance, 
or by Art and Dexterity, take away the Life 
or the ſtouteſt Mortal ®. Since therefore the 

zateſt of natural Evils which can proceed from 
guman Power, is Death, which any grown Perſon is 
able to bring upon another; ſince thoſe may be 
term'd Equal, who can do equal Miſchief to each 
other, and fince to kill is equally (becauſe in the 
higheſt degree) to miſchieve, it follows hence that 
Men are by nature equal © When he ſubjoins 
that the preſent Inequality has been introduc'd by Ci- 
i Lau, he ſeems to me very much to have forgot- 


ten himſelf. For he had been ſpeaking before of the 


natural Equality of Mens Strength, to which it is 
a great Impropriety to oppoſe the Unequalneſs ari- 
ing from politick Inſtitutions, which does not af- 
ect or regard the Strength of Men, but their State 
and Condition; does not make one Man ſtouter than 
another, but greater in Quality and Honour. Nor 
has the ſame Author much better Succeſs, when he 
pretendsꝰ to diſcover in the Faculties of the Mind 
greater Equality than that of Strength. He ſays in- 
deed, that all Prudence is but Experience, which Na- 
ture in equal time equally beſtows on all Men, in thoſe 
thinzs they equally apply their Minds unto. But do not 
we ſee one Man piercing more deeply than another 
into the Conſequences of things, applying more 
dextrouſly what he obſerves, and diſtinguiſhin 
with more Perſpicacity the likeneſs or unlikeneſs 
of Caſes and Circumſtances? And hence it frequent- 
ly comes to paſs, that of two Men who have been 
employ'd an equal Time in the ſame Buſineſs one 
ſhall grow eminent for Management and Addreſs, 
whiltt the other's natural Heavineſs ſhall be little 
amended by ſo long a Courſe and Experience of Af- 
furs. Nor does the great Diſparity of Mans Pru- 
dence ariſe only from their own fall and overween- 
ing Conceit of their particular Worth; every one think- 
ing himſelf to have a higher degree of Wiſdom than 
the Vulgar ;, that is, than all, except a few, whomby 
Fame, or for concurring with himſelf, he is wont 


10 approve and admire. For this Diſparity appears 


by Nature Equal. 
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not w when a Man compares himſelf with 
others, but when he compares others amongſt 
themſelves, and is not concern'd as to his oven In- 
tereſt, which ſide carries the Advantage. Nor do 
we always favour and commend him, who con- 
ſpires with our own Thoughts and Deſigns ; but 
whom the fair Contrivance and the good Succeſs 
of his Project, entitles to our Approbation. And al- 
though ſuch is the natural Temper of Man, ſo greed 
is he of Eſteem and Applauſe, that every one diſ- 
dains to be upbraided with Folly or * Imprudence; 
and is exceedingly incens'd againſt thoſe who boaſt 
of much larger Talents, much higher Attainments 
than his Neighbours; yet it does not follow hence, 
that no one allows another to be wiſer than himſelf. 
For what if we fanſy two Men falling together 
into the ſame danger, one of whom by his dex- 
terous Management comes cleanly off, whilſt the 
other is baſely hamper'd, and eſcapes not without 
conſiderable Hurt or Prejudice; will not the latter 
here acknowledge his Fellow to have had a bet- 
ter Head-piece than himſelf? This is indeed a part 
of that Freedom which Men equally enjoy, that a 
wiſer Perſon ſhall have no Right to challenge the 
Government of one more ſimple, unleſs with 
his Confent ; eſpecially if the latter profeſs himſelfto 
be contented with his own little Sagacity, and not 
deſirous of the Controul and the Direction of others. 
But although the Conſideration ofegual Strength 
is thus far ſerviceable to our preſent Purpoſe, that 
it may reſtrain one Man from raſhly inſulting over 
another, inas much asall Contention with an Equal 
is of dubious Iſſue; and becauſe it is extreme Folly 
to deſire the hurting another by undergoing our 
ſelves the ſame Proportion of Miſchief: Yet the3 
Equality which weare now treating of is of a diffe- 
rent Species, and the inviolable Obſervation of 
it is in the higheſt degree conducible to the com- 
mon Benefit and Intereſt of Mankind. And here, 
as in all other things, may we juſtly admire the 
wiſe Contrivance of Nature, that whilſt ſhe diſtri- 
butes amongſt Men the Goods of the Body and of 
the Mind, by unequal Parcelsand Meaſures, ſhe in- 
troduces this general Equality, to form an agreeable 


Harmony amongſt all the other Varieties and Diſ- 


proportions. For as in well order'd Common- 
wealths, one Subject may exceed another in Riches 
or in Honour, but all are equal Sharers in the com- 
mon Liberty; ſo under this Regulation of Nature, 
how much ſoever a Man may ſurpaſs his Neigh- 
bours, as to bodily or intellectual Endowments, he 


Mr. BaRBEYRAC's NOTES on F. 2. 5 my 
In the Original this Paragraph is full of Miſtakes, Omiſſions, and Superfluities, which ſometimes render the Diſcourſe very 
intricate ; I have endeavoured to unfold it, and rectify it, as well as I can, by following the Notions both of the Author, and 


Mr. Hobbes, whoſe Principles he recites with all Exactneſs. 


The Latin, even in the laſt Edition in 1706 hath, impudentiam, but doubtleſs it is a Fault in the Print, for inprudentiam 


ſeems to be the true Reading. 


3 Mr. Titius makes our Author ſay that the natural Equality of Men, or the natural Equality which they have one to ano- 


ther, ſhews it ſelf in three Things: 1. Their Equality of Strength. 2. Inequality of the 


of Nature, and Fortune. 


3. The ſame natural Obligations; but he miſtakes our Author's Senſe, for after he has rejected the Opinion of Mr. Hobbes, 
who inſiſts upon an Equality purely phyſical, viz. of Strength and natural Faculties, he confines himſelf to the Conſidera- 
tion of our moral Equality, which he calls an Equality of Right, and he ſuppoſes to ariſe from our Conformity of Nature ; 
which is made clear by theſe Words of our Author: * Although Nature has beſtowed ſome excellent Qualities of Body and 
Mind upon ſome, which ſhe denies to others, yet all are obliged to obſerve the Maxims of the natural Law one to another.” 


* DeCive, c. 1. ſ. 3. 


o Seneca de Tra, 1. 1. c. 4. There is no Man ſo contemptibly weak, who may not hope ſome way or other to wreck his 


n. 10. ver. 376. 
3 ti den nobis animæg; nanu ſy: 


* Leviathan, e. 13. 


Revenge on the braveſt Perſon breathing. We are all ſtrong enough to do Miſchief. It is the Argument of Pallas in Virgil's 
Our Hands are equal, and our Lives the ſame. 
© See the Earl of Clarendon's Survey of the Leviathan. Lode on the Nature of Man, cap. 5. 
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is ſtill obliged to pay all natural Duties, as readily 
and as fully as he expects to receive them; nor do 
thoſe Advantages give him the leaſt Power or Pri- 
vilege to oppreſs his Fellows. Nor on the other 
ſide, does the bare unkindneſs of Nature, or of For- 
tune, ſet a Man in a worſe Condition than others, 
as to the Enjoyment of common Rights. But what- 
ever one Man requires or expects from others, the 
ſame may others (all Circumſtances being alike) 
demand — him; and the ſame Judgment one de- 
erees againſt anot her, he is obliged in like Caſe to 
ſubmit to himſelf . On this Account we can 
by no Means admit of Cicero's Rule, which he lays 
down in his third Book of Offices, Lex ipſa nature, 
&c. The Law of Nature it ſelf, which preſerves and 
bolds together the common Profit of Mankind, does de- 
cree, That things neceſſary for Life and Suftenance 
may be transferr'd from an idle and uſeleſs Perſon, to 
a Man of Wiſdom, Goodneſs, and Valour, who, ſhould 
he be ſuffer d to periſh, would exceedingly prejudice the 
Publick by his Death. Much more unworthy of 
Approbation is that Saying of the American, record- 
ed by Montaigu, who rg. by RoanintheReign 
of Charles IX. and being ask'd what he obſery'd 
that was ſingular in France, anſwer'd that a- 
mongſt other things, he could not but wonder to 
ſee ſome Perſons abounding inall manner of Plenty, 
and others oppreſs'd with the moſt grievous Want, 
begging at their Doors, and not rather chooſing to 
invade and pillage them for their own Support. 
For as thoſe who excel in the Goods of the Mind, 
of the Body, or of Fortune, ought not to treat 
Men of lower Condition with Haughtineſs and 
Inſolence; ſo neither ought theſe to envy or to 
rifle their Superiors. 1 oh] 

And this Equality we may call an Equality of 


Right; the Principle from which it ſprings is this, 


that the Obligation to a ſocial Life equally binds 
all Men, in as much as it is the inſeparable Com- 
ion of human Nature, conſider'd ſimply as ſuch. 
here we may obſerve farther, that between Ob- 


ligations enjoy'd by a Superior, and thoſe which 


ariſe from mutual Compact, there ſeems to be this 
Difference, that the latter immediately ceaſe to 
a Man, when the other Party hath broken the 
Agreement; whereas the former may ſtill engage us 
to ſome Performances towards aPerſon who is want- 


ing in a natural return of Duty. And the Reaſon of 


this is, becauſe the Author and Impoſer of the Ob- 


4 Here we may apply the Determination of the Raman Lawyers. 


ligation is able to make up to us ſome other v 
what we loſe by being more juſt thanour N cigh- 


bours. But our Obligation to the Practice of 


natural Duty and Right, although impoſed bythe 
ſupreme Lawgiver, does thus far agree with Oblj. 

tions of common Bargains and Covenants, that ſo 
— as one Perſon recedes from it *, he can no longer 
require the ſame Offices from another; and be- 
ſides, the other Party does hence acquire a Rightof 
compelling him by Force to make Satisfaction. 
Though the Genius of Civil Society makes it ne- 
ceſſary to abridge and allay this Liberty adhering 
to a State of Nature, for the ſupport and main. 
tenance of Government and Peace. 

III. Other Reaſons there are popular and plau- 
ſible, which might give us no little Aſſiſtance in gif. 
covering, and in illuſtrating this Equality. Amongſt 
which this is not the leaſt conſiderable, that we all 
derive our being from one Stock, from the ſame 
common Father of human Race. On this Con- 
ſideration Boetius checks the Pride of inſulting 
Nobility : J. iii. metr. 6. 


Druid genus & proaves ſtrepitis? 
Si primordia veſtra, 

Autoremq; Deum ſpectas, 
Nullus degener extat, 

Ni vitiis pejora fovens, 
Proprium deſerat ortum. 


Fondly our high Deſcent we boaſt; 
If whence at firſt our Breath we drew, 
The common Springs of Life we view, 
The airy Notion ſoon 1s loſt. \ 


Th' Almighty made us equal all: 
Bur he that laviſhly complies 
To do the Drudgery of Vice, 


 Diſowns his high Original. 


Mr. 1tchiner. 


Farther, that our Bodiesareall compoſed of the 
ſame Matter, frail and brittle, liable to be deſtroy'd 
by athouſand Accidents of Miſchief. We all owe 
our Exiſtence to the ſame Method of Propagation, 
we are all by the ſame Degrees faſhion'd and com- 
pacted in the Womb of our Mother; and the No- 
bleſt Mortal, in his Entrance on the Stage of Life, 


is not diſtinguiſh'd by any difference of Pomp or of 


uod guiſq; Juris, &c. The ſame Law which we uſe 


againſt others, we ſhould ſubmit to our ſelves, Digef. Lib. II. Tit. II. for the chief part of 7 pd is Equality, Sex. Ep. 


XXX. as alſo de Ira, lib. 1. c. 14. Phædr. I. 1. Fab. 26. Diod. Sic. I. 13. c. 30. Eurip. Phani 


Cumberland de leg. Natur. c. 2. F. 7. 


9. 538. Quinct. Declan. 3. 


5 Our Author ſeems not ſufficiently to have attended to the Connexion of Ciceros Diſcourſe, if he imagines that the Orator 
lays it down for a general Maxim, That we may always take the Goods of Fortune from them who are not ſo worthy to en- 
Joy them as we are, as if a Perſon of great Merit had a ſufficient Title and Right to ftrip a Proprietor of the Goods he is law- 
fully poſſeſſed of; whereas Cicero ſpeaks only of an extraordinary Caſe, viz. in extreme Neceſſity, and then, as rigid as he 
ſeems to be, builds his Determination not upon that 1 which every one has to preſerve himſelf, but upon the good of So- 
ciety, whoſe Intereſt it is to preſerve ſuch a Perſon ; for he ſays, that out of ſuch a Caſe, the moſt honeſt Man in the World, 
tho he be almoſt famiſhed, may not take a Morſel of Bread from any Man, which may be of uſe to others. In a word, Ci- 
cero had taken ſuch great Care to prevent any ſuch looſe Interpretation of his Words, that it is aſtoniſhing, how our Author 


could ſo ſtrangely pervert his Meaning. 
6 See Book II. c. 5. F. 1. above. 


As Phearus ſays, I 1. Fab. 26. Sua quiſque exempla debet quo animo pati. Every one ought to bear it patiently, when 
his Example is turn'd _ himſelf. Diod. Sic. I. 13. c. 30. *Tis but juſt that a Man ſhould himſelf ſubmit to that Law 


which he hath preſcribe 
Epiſt. 30. 
*Tis beſt my Son to keep 22 pf 


The mighty Band which Friends unites to Friends, 
dB. 3. C. 30. 8 


to others. Qꝝinctilian Declam. 3. We muſt needs think that every one when he paſſeth 2 999 
on Matters, approves of that which he himſelf wou'd have done in the like Caſe. Add. Cumberland de Leg. Nat. c. 2.1. 
Kavality is the firſt part of Juſtice. Euripides Phaniſ. | 


7. Senec. 


And States to States, and links confederate Wars. 


Paſſage 


Phicy 
differen 
of Fort 


next Ho 


A mol 
Arria 
ſome tin 
tus made 


ſage 


C H A p. II , 
paſſage, from the lowelt of Mankind . Our 


Growth and Nouriſhment 1s perform'd alike, and 


'he groſs Remainders of our Food are carried into 


dme Common Shore. Laſtly, our Life haſtens to 
de pe general Mark; Death obſerves no Cere- 
mony, but knocks as loud at the Barriers of the 
Court, as at the Door of the Cottage; and after 
Neath, our Bodies are reſoly'd into the ſame Duſt 
nd Corruption“. Beſides, wile Men are ever preſ- 
ng it upon our Conſideration, that we are alike ob- 
noxious to the Sports of Fortune, to the endleſs va- 
ery of Dangers or Miſchances z or rather, that the 
vine Diſpoſer of all Things enſures no Man in his 
preſent State, or in the Poſſeſſion of unſhaken Feli- 
city: But according to the ſecret Counſels of his 
Providence, expoles divers Men to variousChanges 
ind Troubles, as if he pleaſed himſelf in raiſing the 
Poor out of the Duſt, and caſting the High down to 
the Ground. (See ( at the bottom ot the Page.) 


Our Chriſtian Profeſſion ſuggeſts many Motives 


to the ſame Purpoſe; as that God does not eſteem 
Men according to their Nobility, their Power, or 
their Wealth, but according to their ſincere Piety 
ind Goodneſs. And that at the laſt Day of Judg- 
ment, of the Diſtribution of Rewards and Puniſh- 
ments in another Life, no regard will be had to thoſe 


who ſwell in Port and Figure, beyond their Neigh- 


bours of this W orld. 

IV. This Equality being admitted, there flow 
from it ſeveral Precepts, the Obſervation of which 
bearsa very great Force in the maintaining of Peace 
and Friendſhip amongſt Men. And this in the firſt 
place is moſt manifeſt, that he who would uſe the 
Aſſiſtance of others in promoting his own Advan- 
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tage, ought as freely to be at their Service, when 
they want his help on the like Occaſions. One good 
Turn requires another, is the common Proverb. For 
he muſt certainly eſteem others #nequal to himſelf, 
who conſtantly demands their Aid, and as conſtantly 
denies his own. And whoever is of this inſolent 
Temper, cannot but highly diſpleaſe and proyoke 
thoſe about him, and ſoon give occaſion toa Breach- 
of the common Peace. It was a manly and gallant 
Reproof which Caractacus gave the Romans, Num, ſi 
vos omnibus imperitare vultis, ſequitur ut omnes ſervi- 
tutem accipiant? Becauſe you defire to be Maſters of all 
Men, does it follow that all Men muſt deſire to be your 
Slaves*? And indeed, it as much implies a Contra- 
diction to determine differently in my own Caſe, and 
another's, when they are exactly parallel, as to make 
contrary Judgments on things really the ſame: Since 
then every Man is well acquainted with his own 
Nature, and as well, at leaſt as to general Inclina- 


tions, with the Nature of other Men, it follows 


that he who concludes one way as to his own Right, 
and another way as to the ſame Right of his Neigh- 
bour, is guilty of a Contradiction in the plaineſt 
Matter; an Argument of a Mind unſound in nd or- 
dinary degree. For no good Reaſon can be given, 
why what I eſteem juſt for my ſelf, I ſhould reckon 
unjuſt for another in the ſame Circumſtances. Thoſe 
therefore are moſt properly ſociable Creatures, who 
rant the ſame Privilege to others, which they deſire 
ould beallow'd themſelves*, and thoſe who on the 
other hand, are moſt unfit for Society; who imagin- 
ing themſelves a degree above vulgar Mortals, would 
have a particular Commiſſion to do whatever th 
pleaſe; they give themſelves a free Pardon for all 


Mr. BarnBtvRac's NOTES on 5. 4. 


The French Tranſlator in this place goes on thus: For according to t he Remarks of a judicious ancient Chriſtian Doctor, 
(viz. Lactantius Inft. Div. I. 3. c. 23.) Nihil ſapienter fit, &. Nothing is conformable to the Rules of Wiſdom, which be- 


ing practiſed by every one, becomes hurtful and evil. 


: The Author here ſets down a Speech of Cara#acus, a great Commander of the Britains, the ancient Inhabitants of 
England, which he ſpoke with much Courage to the Romans. Num ſi vos; &c. but this Paſſage were better placed elſewhere, 
ince he doth not here treat at all of the Right of commanding others, but only of requiring a Duty. 


2 See Wiſdom VII. 5. b Horat. Od. i. iv. 13. 
BurdTy miv]es 02 HA0pe Mute 
© Claudian. in Rufin. I. 2. ver. 473. 
Huc poſt emeritam mortalia ſecula vitam, 
Deveniunt, ubi nulla manent diſcrimina fati, 
Nullus honos, vanig; exutum nomine regem 
Proturbat plebeius egen... 


Mors æquo pul ſat pauperum taber nas. Regumpue turres. 
The World owes us all to Death. 


From Earth's wide Stage, the mortal Actors come, 


Hither as to the grand retiring Room, F 


And here partake an undiſtinguiſh'd Doom. 

Aſide their Honours with their Robes they throw; 
The Herald and his Trade are loſt below. h 
The King depos'd, forgets the Duſt he made; 
And the rude Peaſant crouds the Roya/ Shade. 


Phacylides, Wiv]es trot venues, the Dead are allupon a Level. 'Io«):uiz 3d i S's x; Stele & , the Grave admits no 
difference in Title or Degree. Cicero de Leg. 1.2. c.23. It is moſt agreeable to Nature, that Death ſhould take off all Diſtinction 


of Fortune. Statins Theb. X. 712. 

Titles hid in Duſt. Ad. Sirach. X.9, c. 

4 Dui ne tuberibus propriis offendat amicum 
Poſtulat, ignoſcat verrucis illius : aquum eff 
Peccatis veniam poſcentem reddere rages 


(*) 


Valet ima ſummis 


or. i. Sat. 3. 
Mutare, & inſignem attenuat Deus. 


Titulique in morte latentes. 


He that would have his Botches not offend, 


Muſt wink at pany Pimples in his Friend. 


Indulgence ſhould be mutual; they that want 
The largeſt Pardon, ſhould the largeſt grant. 


Obſeura proniens, Hor. I. 1. Od. 34. Go p can quite change the Conditions of Affairs, and the Stations of Men. Ten 
I. 2. Od. 13. Quod quiſque vitet nunguam homini ſatis cautum eſt in horas. No Man is provided againſt the Accidents of the 


next Hour. Man. lib. 3. ver. 521. 

Tanta eft rerum diſcordia in vo, 

Et ſubtenta malis bona ſunt, lacrymegq; ſequuntur 
Vota, nec in cunctis ſervat fortuna tenorem, 
Uſqne adeo permixta fluit, nec permanet unquam, 
Amiſitq; fidem variando cuntta per omnes. 


| Hence there ſprings  _ 

That various Diſcord which 1s ſeen in Things : 

In one continued Stream no Fortune flows, 

Joy mixes Grief, and Pleaſure's urg'd by Woes : 
nconſtancy in every Part appears, | 

Which Wiſdom never truſts, but Folly fears. 


Mr. Creech. 


A moſt noble Strain we have to the ſame Purpoſe in Senecaꝰs Thyeſtes, ver. 597. Ille gui donat diadembk fronti, &c. 
Arrian (in Epi.) tells a Story of a poor Shooemaker, whom his Maſter Epapbroditus ſold off as a Slave of little uſe. In 


ſome time the Man got the Honour of working at his Trade for the Emperor; and then twas pleaſant to ſee how Epaphrodi- 


tus made his Court to him. 


things 
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things, and vonchſafe not to others the leaſt Indul- 
gence; they demand the principal Share of com- 
mon Honours, and of common Goods; though 
their Right and Title is not diſtinguiſh'd by any 
eculiar Excellence or Advantage. For as in rai- 
ing an Edifice, a Stone which by reaſon of its rough 
= angular Figure, robs others of more room than 


* 


it fills it ſelf, and upon account of its exceeding 
Hardneſs, cannot conveniently be cut into Regu- 


larity, and fo hinders the whole Frame of Build- 
ing from cloſing together, is thrown aſide by the 


Vorkman, as unfit forall Uſeand Service; ſo thoſe 
Aa, thoſe greedy Churls, whoſe rough and 
ſavage Temper inclines them to heap Superfluities 
on themſelves, and to deprive others of mere Neceſ- 
faries, and whole violence of Paſſion makes them un- 
capable of being reclaim'd, are indeed the great Im- 
pediments of Society, and the Plagues of Mankind. 
Hence it is a Command of Nature's Law, that zo 
Man who has not obtain'd a particular and eſpecial 
Right, ſhall arrogate to himſelf a larger ſhare than his 
Fellows ; but ſhall admit others to an Enjoyment of equal 
Privileges with himſelf . Therefore the Commiſ- 
ſioner in Livy?, who came to treat with the common 
People in Sedition, was guilty of Inſolence, when 
he told them, Satis ſupergz bumilis eff, qui æquo 
jure incivitate vivit, nec inferendo injuriam, nec pa- 
tiendo. He is humble enough, and indeed too hum- 
ble in a State, who is content to live upon equal 
Terms and Rights, neither doing an Injury, nor ta- 
king one. As if it were a hard Caſe, that the Pri- 
vilege of Nobility ſnould not be ſtrong enough to 
diſpenſe with that fundamental Law of Equity, Do 


as thou wouldſt be done by© ! On this Principle is 


built that gallant Compliment of * Pliny to the 
Emperor Trajan, Unum ille ſe ex nobis, & hoc 
magis excellit atque eminet, quod unum ex nobis ſe 
putat : nec minus hominem ſe quam hominibus præ- 
ee meminit. He thinks himſelf one of us, and tis 
this makes him more our Superior, that he paſſes in 
his own Judgment for our Equal, and remembers 
himſelf to be no leſs a Man than the meaneſt Subject 
whom he governs. For that excellent Prince, 
when he accepted the ſupreme Command, had pro- 
miſed that private Men ſhould find him ſuch an 
Emperor, as he himſelf deſired to find, whilſt a 


That all Men are to be accounted 


private Man *. Galba in Tacitus *, gives Piſo an 
admirable piece of Advice to the ſame Purpoſe 
Uriliſſimus idem ac breviſſemus bonarum malaryy,. 
rerum delectus eft cogitare, quid aut volueris ſy gj;, 
Principe, aut nolueris. The beſt and the ſhorteſt Aus 
to obtain the true Art of good Government, is 20 ggg. 
fider what you would your ſelf approve, and what neu 
would condemn in another Princo; and accordingly jy 
practiſe the former, and to avoid the latter. And Seq; 
* joins in the ſame wiſe Direction; This (ſays he) 
is the Sum of my Advice, ſhew ſuch Behaviour 29. 
wards an 1nferior, as you would have a Superior ſhycy 
towards you *. 

V. The fame Equality teaches a Man how to 
carry himſelf, in caſe he be appointed Arbitrator gf 
any Right betwixt others, namely, that he tre; 
them as Equals, and give no Favour or Indulgence 
to one above the reſt, except ſuch as can claim by vi- 
tue of ſome peculiar Right. For he that by a partial 
Preference of one Perſon to another, violates the 
Rule of natural Equality, is at the fame time 
guilty of an Injury, and of an Affront, by deny. 
ing a Man what is his juſt Due, and by detracting 


from that Worthineſs, which Nature gives him in 


common with his Fellow *. It follows as x 
Corollary from this Doctrine, that if the thing 
which is to be diſtributed amongſt many, admit 
not of a Diviſion, the Perſons who have an equal 
Right to it, uſeitin common, and without ſtint, 
if the Quantity of the thing will allow it; if not 
that they then uſe it in a certain and limited man- 
ner, and with proportion to their Number. For 


It is not poſſible to find out any other way of ob- 


ſerving an Equality in theſe Caſes. But if the thing 
can neither be divided, nor poſleſs'd in common, 
then the uſe of it ſhall either be raken by turns 
28. or if this Courſe too fail of Succeſs, and if 
likewiſe one of the Contenders cannot give the 
others an Equivalent to ſecure to himſelf the whole 
Enjoyment of the thing defired, then one ſhall carry 
it from the reſt, by the fair Deciſion ofa Lot; which 
is the moſt proper Remedy that can be applied to 
all Differences of this kind, in as much as it takes 
away the Notion of Contempt, by ſetting all the 
Parties on a Level; and if it does not favour a 
Man, yet does it not in the leaſt diſgrace him“. 


Book III. 


3 The excellent Saying of Seneca to this Purpoſe is very remarkable, Sic cum inferiore vivas, quemadmodum tecum velles ſu- 
periorem vivere, Deal ſo with your Inferiors, as you would have your Superiors deal with you. Epi. 47. & de ira, 1.2. c. 28. 


Mr. BarxBeyYRAC's NOTES on . 5. | | 

For as an antient Author (viz. Livy, I. 34. c. 4.) ſpeaks, Quod ut alii liceat, tibi non licere, aliguid naturalis aut pudoris aut 
2 habet. That what is lawful for another, ſhould not be lawful for you, creates a natural Shame, or a natural In- 

gnation. : | 

2 When Things are enjoyed by turns, the Lot muſt decide who ſhall have the firſt Turn. Hobbes, c. 3.3.27. 

Thus the Tribune of the Commons ſpeaks in Dionyſius Halicarnaſſiens, Antig. Rom. lib. 7. c. 41. © With regard to the 
* underwritten Laws of Nature, O ye Senators, we demand that the People may thus far enjoy the ſame Rights with you. We 
<< grant that thoſe of your Number who excel in Virtue and in Fortune, ought to poſſeſs the chief Offices and Honours of the 
State: But this Privilege we preſume may be fairly challeng'd by every Member of a Commonwealth, to be ſecured from In- 
<« juries, and to obtain Juſtice againſt thoſe who offer them. Lactant. Div. Inſtit. I. 3.c. 22. He that would bring Men to an 
Equality, muſt take off all the vain Humour of Arrogance ahd Pride; and ſhew thoſe who ſwell with Power and Grandeur, 


that they are indeed on the Level with their moſt needy Vaſſals. Add. Sen. de Ira, I. 2. c. 28. > Book III. Chap. 53. 


© See the 


Gal. I. 8. 


arrogant Manner of the Satisfaction given by the Duke of Joinville to Mareſcote in Gramond. Hit. 


4 Hift. 1. 16. © Epift. 47. Hence appears the intolerable Inſolence of that Saying in Lucan. I. 5. v. 3 


Nunguam fic cura Deorum 

Se premit, ut veſtræ morti veſtreq; ſaluti, 

Fata vacent ; procerum motus has cuncta ſequuniur, 
Humanum paucis vivit genus. 


o. 
Heaven thinks not on the vulgar Herd, 
Their Deaths to haſten, or their Lives to guard; 
Fortune diſdains to court ſo mean a Care, 
Nor leſs than Ceſar is a Mark for her. 


| The Fate of Subjects on their Lords muſt turn, 
| 7 8 And little Mortals for the great are born. | 
This my Lord Bacon calls a Gygantean Temper of Mind, poſſeſſing thoſe great Diſturbers of the World, who ſeem to aim 
at nothing leſs than to render all Men happy or miſerable, according as they appear their Friends or Foes ; and as it were 
to make all Nature bear their own Image; which is properly fighting againſt Heaven. De Augment. Scient. I. 7. c. 2. ; 
Curtius, I. 7. c. 6. In this hot Contention between the two Parties of Horſe and Foot, for the Honour of carrying their 
Prince, Alexander finding it would be difficult for him to make the Choice, and that he could not ſatisfy one Order without 
diſguſting the other, commanded they ſhould bear his Litter by turns. h Proverb. XVIII. 18. 


Plin. Panegyr. c. 2. 2. 4. 
| Hobies 
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Hobbes * has divided Lots into two ſorts, arbitrary 
and natural. The former is ſuch as the Competi- 
tors agree upon, engaging to ſtand to the Event, 
whilſt they cannot by any Art govern or foreſee 
it; and therefore this kind of Lor, with regard to 
Men, depends entirely on meer Chance and For- 
mne. Natural Lot, he ſays, is either firſt Seizure, 
by which a Thing, which canneither beenjoy'd in 
common nor divided, paſſes to him who ſhall firſt 


lay Hands on it with a deſign to keep it; or Pri- 


mogeniture, by virtue of ſuch paternal Goods as 
em neither be divided nor poſleſs'd in common by 
many Children, and are adjudg'd to the Firſt- born. 
Yet if we accurately conſider Things, there will 
appear to ze no proper Lot but what we may call 
yhitrary. For tis not eaſy to aſſign a Reaſon why 
ſuch an Event as a Man cannot procure by his own 
Induſtry, ſhould give him a Right which ſhould 
hold good againſt his Equals, unleſs this Right was 
afſign'd or adjudg'd to this particular Event, by 
the arbitrary Appointment and Agreement of 
Men. Thus a Thing which-no one has a parti- 
cular Right to claim, belongs by Compact to the 
irſt Seizer; becauſe when diſtinct Proprieties were 
introduced, there ſeems to have Hf $'d this tacit 
Agreement amongſt Men, that thoſe Things which 
were not peculiarly aſſign'd to any Owner, and 
yet could not without a Prejudice to Mankind be 
always left in common, ſhould be the Right of the 
fri Poſſeſſor. And thus too the Right of Primo- 
geniture owes its Original to human Conſtitution 
and Compact. For otherwiſe, why ſhould the 
younger Brothers, born of the ſame Parents, be 
placed in a worſe Condition than the eldeſt, barely 
upon account of an Accident or Circumſtance, 
which it was not in their Power to hinder*? Now 
the Reaſon why theſe two Claims by Primogeniture, 
and frftSeizure,are ſometimes,tho'improperly call'd 
Lits,is this, becauſe they cannot be foreſeen or di- 
rected by any Power of human Induſtry, and be- 
cauſe it reflects no real Diſgrace on a Man to loſe 
the Preference, for want of theſe Advantages +. 
VI. This Rule of Equality is likewiſe tranſgreſs d 
by Pride, when a Man * for no Reaſon, or with- 
out ſufficient Reaſon, prefers himſelf to others, bear- 
ing a lofty Carriage towards them, as baſe Under- 
lings, unworthy of his Conſideration or Regard. 
How vaſtly diſtant this Temper is from the Vir- 
tue of Generoſity and true Greatneſs of Mind, Des 
Cartes has moſt elegantly ſhewn in his Treatiſe of 
the Paſſſons. He lays it down as a Principle, 
« that it is one of the chief Parts of Wiſdom to 
* know how and on what Accounts every one 
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ought to eſteem or diſeſteem himſelf; and then 
he makes out, that che only juſt Cauſe of eſteeming 
ourſelves, ariſes from the lawful Uſe of our Power 
of free Choice, and from the Command and Au- 
thority which we exerciſe over our Wills; ſince 
beſides the Actions which depend on that Fa- 
culty, there is nothing in us that can properly 
merit Praiſe or Diſpraiſe. Hence he concludes, the 
true Notion of Generoſity, which prompts a 
Man to value himſelf as highly as in reaſon he 
ought, to conſiſt in this, that he acknowledge 
nothing to be truly his own, but this free Diſpo- 
ſition of his Will; that he be ſenſible he cannot 
purchaſe Blame or Commendation, otherwiſe 
than by the ill or the good Uſe of this Power; 
and that at the ſame time he feel within himſelf a 
full Purpoſe and Reſolution of uſing it well. He 


proceeds to obſerve, that thoſe who have ſuch a 
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true Senſe of themſelves are eaſily inclin'd to 
think, that every Man judges of his own Worth 
in the ſame manner, ſince there is nothing in this 
Notion which hath any Dependence onexternal 


© Things or Perſons. That for this Reaſon they 


never deſpiſe others, but are ready to excuſe their 
Faults, 1 rather from Miſtake than 
Deſign. Zhat as they think themſelves not much 
inferior to thoſe who exceed them in Wealth, 
Honour, Beauty, Wit, or Learning, knowing 
that theſe Advantages ought not to come into the 
Account; ſo when they find themſelves poſſeſs'd 
of the like Goods, they do not fanſy they are 
much ſuperior to thoſe who want them. Hence, 
he Jays, there is diſcoverable in the moſt gene- 
rous Spirits an honeſt Humility; a Virtue con- 
ſiſting in the Reflection which we make on the 
Infirmity of our Nature, and upon the Miſcar- 
riages which weeither have formerly been guil 
of, or may be hereafter, theſe being no leſs than 
we ſee committed by others; whence it comes to 
e that we prefer not ourſelves to any Perſon 
iving, wiſely conſidering that all Men have the 
ſame Faculty of Free-will, and may all emplo 
it to as good Uſe. He remarks farther, thatt ole | 
whoentertaina good Opinionof themſelves for 
any other Cauſe, are not endued with real Ge- 
neroſity, but puffed up with empty Pride, which 
as it is always vitious, ſo it is aggravated the 
more, the more unjuſt the Cauſe is on which the 
Self-conceit is founded. And the moſt unjuſt 
Cauſe of Pride is the being proud without Cauſe z 
that is, when a Man being conſcious to himſelf, 
that he has no real Merit which ſhould entitle 
him to Eſteem, imagines Glory to belong to 


3 We ſhall make it appear in its SOS Place, that this is a falſe Suppoſition. See Lib. 4. c. 4. paragr. 4 Note 2. 


4 This Point is more largely di 


courled of, Lib. 4. c. 11. $.8. & Lib. 5. c.9. F.2. & Lib.7. c. 7. F. II. 


Mr. BarBteyYRAGCSs NOTES on S. VI. 
1 Pride taken in its moſt extenſive Meaning does not always directly oppoſe the natural ws "re; of Men, as may appear 


from 5. 1. Note 1. All that our Author ſays here refers only to Mens Reputation in general. 
P a Man's ſelf. See Titius, Obſerv. 179, Sc. and Thomaſius's Inſtit. Furiſpr. 


es nothing elſe than a very high Opinion o 
Dio. I. 2. c. 4. | 
When an 
it, provided 


or Pride in general ſigni- 


one has lawfully gotten a Right which gives him a Preheminence above others, he ought to value and maintain 
at he avoid all vain Oſtentation, and all Contempt of his Inferiors. And on the other ſide Inferiors ought not in 


this Caſe to refuſe them a Preference, but pay them the Honours which they may lawfully require, as our Author fays in his 


Treatiſe of the Duties of Men and Citizens, Lib. 1. c. 7. F. 5. 


Our Author cites at the bottom of this Para 


ph a Paſſage 


out of Euripides, ſhewing us, that if any one is arrived at a Degree of Diſtinction, he ought not to be proud, but on the con- 


trary have the greater A 


ction for his Friends, by how much he ſees himſelf in a better Condition to do them Service. big. 


in Aulid. v. 343. He alſo recites a_Paſſage out of Lucian, Tom. II. p. 14. Ed. Anſt. Of Images. Ov Jets & dv oboriceis, &c. 
No Man will envy Perſons in Authority, if they ule their Power with Moderation. *Tis the Abuſe of Power that bg- 
gets Envy, Mr. Ablancourt delivers the ſame. What goes before, and what follows after, deſerves Reading. | 


* DeCive c. 3. .. 18, ere. Leviath. Engl. p. 78. 


Therefore Aristotle ſays, Brothers are equal, except they rg in Age, Ethic. 8. c. 12. 
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& every one that pleaſes to ul tp it, and that, the 


cc greater ſhare a Man claims of it, the greater he 


cc _y enjoys. A Vice ſo extremely abſurd, that 
0 


cc tis ſcarce credible any ſhould proſtitute them- 
ce ſelves to ſuch a Baſeneſs, were there not a Pack 


cc of idle Flatterers in the World, who, by their 


ce falſe Praiſes, ſwell Men of heavy Parts into this 
& moſt ſtupid Degree of Folly, which the Poet * 
“ calls a kind of Madneſs. 

Nor does a Man's Advancement to Honour, or 
Power, give him any juſt Reaſon to be proud; on 
which Point Menelaus in Euripides, thus admira- 
bly expoſtulates with gamemnon - Ns 


08 Ir toaibhates dpper Aavaif airs, &c. 


You know when with ambitious Aim you ſtrove, 
To lead the Greeks to Troy, and rule the War, 
How meek you look'd, how low you ſtocp'd to reach 
The meaneſt Hand; your hoſpitable Gate, 

Free of Acceſs, let in the vulgar Tide; 

You, as in order thro' the Ranks you paſt, 

With courteous Arts of popular Adareſs, 

| Saluted, Man by Man, the gaping Crowd, 

And fore'd your Honours on unwilling Clowns - 
That low Compliance might advance your Pride, 
And in the common Market purchaſe Praiſe. 

But Maſter of your Wiſh, and voted Chief 

Of our united Force, lofty you grew 
In Manners, as in Place; your Doors were barr'd, 
Four Friends ( once Friends, but now intruding Slaves) 


Drove back with $corn; yourſelf, like ſome rich Gem, 


Deeply encas'd, and veil d from vulgar View. 

But a good Man, if Wealth or Dignity 

Exalt his State, ſhould keep his Soul unmov'd 

From Virtue's Centre, and elude the Charms 

Of fewelling Inſolence ; ſhould freely ſmile | 
On Friends beneath, and ſerve them with more Will, 
When his improv'd Condition gives more Power. 


Lucian has left an excellent Obſervation to the 
fame purpoſe; No Man, ſays he, will envy one ad- 
vanced to Eminence and Grandeur, if he ſee him bear 
his Fortune with Moderation. | 

VII. A much heavier Breach of this Equality is 
it, for a Man to ſhew his Contempt of others by 
outward and open Signs, whether by Actions or 
Words, by a Look or a Laugh, or any ſuch Af- 
front; one kind of which is often expreſs'd by 
troubling another with a ridiculous or a diſagree- 
able Preſent 4. Which Sin is to be reputed ſo much 
the more heinous, as it gives the higheſt Provoca- 
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tion imaginable, and inflames the Sufferer with tl 
eateſt Violence of Anger and Revenge. For OS 
nd many Perſons who will expoſe their own Lic 
to preſent Danger, and much more break the Peace 
with others, rather than put up ſuch a grating In- 
dignity: Inaſmuch as every AKof this Nature is a 
Wound toa Man's Glory or Reputation, of which 
Goods we are more proud, and more tenderly ſen- 
ſible, than of any Thing elſe we poſſeſs; and in 
the ſafe and flouriſhing State of 7 the 

whole Pleaſure of our Mind conſiſts 1. 

VIII. From what has been offer'd on this Head. 
it is eaſy to diſcover the Abſurdity of that Opinion, 
derived from the antient Greeks, of ſome Mens fv 
ing Slaves by Nature. Which if taken in the ſame 
Crudenels of Senſe, as it bears in the Expreſſion. i 
directly repugnant to that natural E quality, which 
we have been endeavouring to eſtabliſh*. Thy; 
much indeed is moſt eyident, that ſome Men are 


endued with ſuch a Happineſs of Wit and Parts, as 


enables them not only to provide for themſelyes ang 
their own Affairs, but to direct and govern others 
And that ſome again are ſo extremely ſtupid and 
heavy, as to be unfit to govern themſelves, ſo that 
they either do miſchief, or do nothing, unleſs others 
pon and compel them. And farther, that theſe 
aſt being commonly furnith'd by Nature with 
ſtrong and hardy Bodies, are capable of bi inging 
many notable Advantages to others by their Labour 
and Service. Now when theſe have the Fortune to 
live in Subjection to a wiſe Director, they are with- 
out doubt fix d in ſuch a State, as is moſt agree- 
able to their Genius and Capacity. If therefore 
theſe two Parties of Men voluntarily conſent to the 


Eſtabliſning of ſome common Government a- 


mongſt them, it is conſonant to Nature, that the 
former be inveſted with the Power of Commanding, 
and the latter with the Neceſſity of Obeying, by 
which Method the Intereſts of both will be beit 
promoted and ſecured. And in this Senſe we may 
without Danger admit of Ariſtotle's Aphoriſm, laid 
down in his firſt Book of Politicks, c. 2. Td us 
Sordpuror Th Navire apowgar, Nc. which according to 
Heinſius his Paraphraſe runs to this purpoſe; No- 
thing is more ſuitable to Nature, than that thoſe whoex- 
cel in Underſtanding and Prudence, and are able to 
judge of Things at a Diſtance, ſhould rule and controul 
thoſe who are leſs happy in theſe Advantages z on the o- 
ther Hand, thoſe whoſe bodily Strength and Vigor enables 
them to put the Commands of wiſer Men in Execution, 
are by Nature framed and deſigned for Subjection and 
Obedience. From this Conſtitution of Things the So- 


3 This Vice is not only ridiculous in itſelf, and with relation to him that is guilty of it, being ſo fooliſh as to value himſelf 
without any Ground, but is very injurious to others; fince he muſt at leaſt imagine, that the reſt of Mankind are ſuch Sots and 
Fools, as to pay their Reſpects to Perſons of no manner of Merit. 5 
| Mr. BaxBEYRAC's NOTES on F. VII. 
1 There is a Paſſage in Mr. De la Bruyere's Characters in the Chapter, Of Man, worthy of our reading, becauſe it confirms 


and illuſtrates the Notion of our Author. Tis this: They who take away our Goods by Force or Inj 


ice, and rob us of our 


Honour by Calumny, ſhew their Hatred to us ſufficiently ; but yet they do not _ prove that they have no Eſteem for us. 


'On the con 
as is eaſilieſt underſtood; it attacks a 


, Mockery is an Injury, which leaſt of all deſerves Pardon; it is the 
Man in his laſt Entrenchments, 2. e. the Opinion of himſelf; it renders a Man ridiculous in 


anguage of Contempt, and ſuch an one 


his own Eyes, and convinces him that he has the worſt Diſpoſition to him poſſible, and fo renders him irreconcileable. 
| Mr. BarxBtyYRACs NOTES on F. VIII. 


There is a Letter of Dan. Heinſius's in the various Readings of Janus Rutgerfius, I. 4. c. 3. wherein he ſhews, that 4ri/ot/ 


did not ſpeak of the natural Condition of ſuch as are Ve 
1 


.endeavours to reconcile the Maxims of Philoſophy with the 
Note 6. following, and Lib. 6. c. 3. F. 2. 


diſpoſed to be Slaves, but of their natural Servitude. And he 
vil Lawyers, who ſay, that Slavery is contrary to Nature. See 


2 Pindar. Olymp. 9. To ngvytoru g. e uaviaumny vmueinu. To boaſt unſeaſonably is the Character of Madmen. 


b Ipbigen. in Aul. © De Imaginibus. 


4 Add. I. 5. ſ. 1. D. gui ſatiſdare cogantur, Matt. v. 22. 


e And therefore S?rabo, I. 1. ſpeaking of thoſe who adviſed Alexander to treat all Grecians as Friends, and all Barbarians 28 
Enemies, wiſely obſerves, that the Diſtinction ought rather to have been founded in the Goodneſs or Badneſs of the Perſons, 


many Grecians being wicked and crue), many Barbarians virtuous and obliging. 
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cercien and the Slave receive equal Advantage, the 
Benefits and the Conveniencies are alike on both 
gie. Yet it would be the greateſt Abſurdity 
imaginable to believe, that Nature actually inveſts 
the Wiſe with the Sovereignty over the Weak 
nd Imprudent, or with a Right of forcing them 
to ſubmit and obey againſt their Wills. For no So- 
rereignty can be actually eſtabliſh'd, unleſs ſome 
human Deed or Covenant precede. Nor does a 
natural Fitneſs for Government 8 make a 
Man Governor over another, who is as naturally 
adapted for Subjection; nor, ſuppoſing a Thing to 
be profitable for another, is it therefore lawful for 
me to force it upon him againſt his Inclination. 
For all Men enjoy a natural Liberty in the ſame 
Meaſure and Degree, which before they ſuffer to 
be impair'd or diminiſh'd, there mult intervene ei- 
ther their own Conſent, Expreſs, Tacit, or Inter- 

retative, or ſome Fact of theirs, by which others 
may obtain a Right of abridging them of their Li- 
berty by Force, in caſe they will not part with it 
by a voluntary Submiſſion. T was therefore well 
urged by Quinctilianꝰs Declaimer* : hat hath Na- 
ture produced among ft all her Works which fhe hath 
wt ſet in a State of Freedom? I forbear to ſpeak of 
$1aves, whom the hard Chance of War hath deliver d 


| up as a Prey to the Conquerors, though they were born 


by the ſame Laws, by the ſame Neceſſity, by the ſame 
Accidents contributing, to their Original. They draw 
Breath out of the ſame free and common Air; and 
ſwas not the Decree of Nature which gave them 
Maſters, but the Unkinane/s of Fortune. Tis a Maxim 
of Ulpian, that all Men by a natural Right are born 
free; which Freedom Grotius interprets, © To be 
« ſach as is only a Privation of Servitude, not a 
« Contradiction to it; that is, it provides that a Man 
& ſhall not be by Nature a Slave; but it gives him 
no Right that he ſhall not become a Slave after- 
« wards; for no Man is in ſuch a Senſe free, as 
« that it ſhall be impoſſible for him to loſe his Li- 
« berty.” The ſame Truth may be thus explain'd 
in other Words; ſince Nature hath produc'd all 
Men equal, and ſince Servitude cannot be conceiv'd 
without Inequality (for Servizude neceſſarily brings 
in a Diſtinction of Superior and Inferior z whereas 
in the Notion of Liberty, it is not requiſite that we 
ſnould have an Inferior ; but 'tis ſufficient that we 
are ſubject to no Superior) it follows that all Men 
naturally, and antecedently to any human Deed, 
are conceiv'd to be free. But natural Ability, or 
the Poſſeſſion of ſuch Qualities as are requiſite for 
any State, do not immediately ſet a Man in that 
State. Every one who hath Capacity enough to 
rule a People, or to command an Army, is not 
without more ado a King or a General. Nor can 
ſuch an accompliſh'd Man as Horace's Lollius pre- 
ently challenge to himſelf the Conſular Faſces; tho 


he fully anſwer that fine Character, 


Ef animus tibi 

Rerumque prudens, & ſecundis 

Temporibus dubiiſque rectus, : 

Vindex avare fraudis, & abſtinens 

Ducentis ad ſe cuncta pecunie z 

Conſulgue non unius anni, &c. Lib. iv. Od. ix. 


by Nature Equal. 
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A Soul with ſage Experience fraught, 

W hoſe generous Worth and ſtedfaſt Thought, 
Nor Frowns of adverſe Fate could grieve, 
Nor ſmiling Happineſs deceive. | 

A mortal Enemy to Knavyes, 

And Gold that makes them: Gold enſlaves 
The wicked World, but owns its Charms 

A Match too weak for Yirtue's Arms. 

Not Conſul of a fingle Year, c. 


And what Plutarch reports of Pelopidas, that 
he held the Supreme Command longer than the 
Laws allow'd of, left his Succeſſors, thro' Idle- 
neſs or Miſmanagement, ſhould prejudice the Af- 
fairs of the State, muſt be look'd on as an Inſtance, 
not of any ſtanding Right, but of an extraordinary 
Indulgence®. | 

And here too we havean Opportunity of inter- 
preting that Saying of Albutius in Seneca®, which 
is commonly cited on this Subject. By Nature a 
Man is neither Bond nor Free; *twas Fortune that 
afterwards introduc'd theſe Names : That is, ſo long 
as all Men were equal, they could not be diſtin- 
guiſh'd in our Mind by ſuch a State as is oppoſite 
to theirnatural State of Equality. But afterwards, 
when thoſe who loſt or quitted that natural State, 
got the Appellation of Bondmen, in like manner 
thoſe who retain'd it did now entirely engroſs the 
Title of Free. The Thing may beexplain'd by this 
familiar Inſtance in a like Caſe; fo long as there 
are no military Men in a State, the Subjects all 


keep the ſame common Name and Condition; but 


when part of the Subjects are liſted into armed 
Troops, the Diſtinction of the Soldiery and the 
Country immediately ariſes. And according to this 
Explication may we admit of that Notion, which 
Ariſtotle * cites and rejects, that Bondage and Free- 
dom owe their Original to Law. For were not Ser- 
vitude introduced by human Compacts and Conſti- 
tutions, ſuch a Difference would be unintelligible, 
all Men being placed by Nature in the ſame equal 
State; as the Emperor ſpeaks in the Inſtitutionss, 


Whereas before all Men enjoy'd the ſame general 


Name, the Law of Nations brought in three kinds 
of Men, Liberti, Servi, and Libertini; Men that 


are born Free, Men that are Slaves, Men that being 
at firſt Slaves have obtained their Freedom. Or it may 
be enough to juſtify that Saying, which Ariſtotle 


diſlikes, to give it this Senſe, he Rights of Liberty 
and Servitude, as they are confider'd in Men living 
under ſettled Governments, are defined by Civil Laws. 

Many other Conſiderations there are of ſufficient 
Strength, to overthrow that vain and groſs Opinion 
of Slaves by Nature. For there is ſcarce any Man 
ſo dull and ſtupid, but he fanſies it will be more 

roperand convenient for him to liveaccording to 
his own Inclinations, than to ſubmit himſelf to the 
Command, and to the Pleaſure of another. This 
natural Deſire appears more evidently in whole 
Nations, none of which are ever ſo low-ſpirited, as 
to prefer a Foreign Governor to a Prince of their 
own Country and Race. Laſtly, Since Nature does 
not actually conſtitute any Superiority or Govern- 
ment, and ſince thoſe natural Slaves, whom Ariſtotle 


ſpeaks ſo much of, are commonly Men of ſtrong 


Azuleius in Philoſoph. delivers the ſame Opinion. It is moſt agreeable, fays he, that a Man who is neither by Nature nor 


nduſtry prepared for a right way of living, 


ommanding. b Declam. 13. 
Add. Cornel. Nep. in Eparinond. c. 7. & Liv. I. 26. c. 2. 


ould not govern, but be govern'd ; ſhould be a Servant, not a Maſter; ſhould 
Upon account of his own Weakneſs and Incapacity be under the Controul of others; ſhould ſuſtain the Part of Obeying, not of 
© Utpote cum jure naturali omnes liberi naſcerentur, &c. Digeſt. I. 1. De Tuſtitia 
e III. Controverſ, 21. Polit. I. 1. c. 3. * Lib. 1.tit.5.1.1.. 
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Hands and able Bodies, there would be a hard 
Scuffle betwixt them and their wiſer Neighbours 
for the Maſtery; in which Contention the latter 
Party with all their Sagacity could not promiſe 
themſelves any infallible Succeſs. 4riftorle's Argu- 
ment borrow'd from the Poets, deſerves likewiſe 
to be thrown out as moſt arrogant and unreaſona- 
ble. Therefore, ſays he*, the Poets tell us, "tis juſt 
he Greeks ſhould rule the Barbarians as if to be 
4 Barbarian, and to be a Slave were naturally the 
ſame Thing®. For according to this Doctrine, if 
we had a mind to deſtroy any Nation differing 


from us in Cuſtoms and Manners, it were only to 


brand them with the reproachful Name of Barba- 
rians, and then to invade them without farther 
Colour or Excuſe. It is manifeſt, that this abſurd 
Notion of the Grecians aroſe chiefly from hence, 
that they were wholly inclin'd to a Democrarical 
Government : Whereas their mighty Neighbours 
the Per/ians were conftant Maintainers of a Monar- 
chy, whom for this and other Reaſons they mor- 
tally hated beyond all Bounds of Juſticeor Huma- 
nity. On this account //ocrates © calls the Perfians 
vice mazuies, Enemies by Nature to the Greeks, 
<« and fays, that in the general Councils or Aſſem- 
ce blies, before any Buſineſs was tranſacted, a ſolemn 
& Curſe was denounced againſt thoſe who ſhould 
« deſire Peace or Friendſhip with the Per/ians 
& and that at the great Feaſt of the Myſteries, the 
cc publick Heralds forbad all of that Nation, as 
&« Murderers, to be preſent at the holy On 
As for Ariſtotle's whole Diſcourſe on this Subject, 
we ſhall put a more reſpectful and a more favour- 
able Conſtruction on his Words, if we ſay that by 
making two kinds of Servitude, natural and legal, 
he means the former to be when a Man of more 
Strength than Wir, ſerves another, whoſe Parts and 
Genius diſpoſe him for Command in which Caſe 
both enjoy a Condition molt agreeable to their Na- 
ture and their Neceſſities. And that the legal Ser- 
vitude which he ſpeaks of, is when a Perſon of 
good Endowments and Abilities of Mind, is, thro' 
the Meanneſs of hisBirth,or the Hardneſs of his For- 
tune, compell'd either by his own Fear, or by pub- 
lick Conſtitutions, to ſerve a Maſter inferior to him- 
ſelf inthoſe Accompliſhments of Mind; and when- 
ever this happens, tis ſcarce poſſible but that the 
Vaſſal ſhould hate his Lord; whereas on the other 
hand, theſe Relations produce a firm Love and. a 
kind of Friendſhip, when each Party bears that 
Character which is moſt ſuitable to his Diſpoſition 
and to his Power. But ftill this muſt be fix'd as a 


| That all M en are to be accounted, &&. Bo OK III. 


moſt undoubted Principle, that the bare Force ot 
ſuch a natural Aptitude does neither give the one 
a Right of impoſing a Condition of Servitude 
nor oblige the other to receive it. 5 
IX. It will be proper to add ſome what in ſhort 
concerning the other kind of Equality, which differs 
from the former, in that it is rather a Conſequent 
than an Ingredient of the State of Nature; we 
may call it an Equality of Power, or of Liberty, by 
which all Men are reckon'd naturally equal in this 
ect, that antecedently to any Deed or Com. 
pact amongſt them, no one hath Power over ano- 
ther, but each is Maſter of his own Actions and 
Abilities. This Equality is taken away, when Men 
enter into a Civil State, where whilſt one or more 
are inveſted with the Power of Commanding, and 
all the reſt enjoin'd the Duty of Obeying, there a- 
riſes the greateſt Inequality imaginable between the 
Sovereign and the Subject. But ſince there ſtill ap- 
pou ſome Inequality, even between the Fellow 
ubjects, not only with regard to Honour and 
Eſteem , but likewiſe as to the Power which one 
obtains over another; we may obſerve that Part of 


this Inequality proceeds from the State of Fathers of 


Families; who being the chief Rulers before the 
Inſtitution of publick Governments, brought into 
ſuch Governments the Power which they before 


held over their Wives, their Children, and their Ser- 


vants*. So that this Inequality being more antient 
than the Erection of Civil States, can by no means 
owe its Original to them; nor do they give this 
Power to the Fathers of Families, but leave it in 
their Hands as they found it; though in ſome Places 
it is thought convenient very much to abridge, 
and to reſtrain it. If any further Inequality, as to 
Power, be diſcoverable amongſt Fellow Subjects, 
it 1s plain the Fountain and the Occaſion of it muſt 
be the ſupreme Civil Authority. For thoſe whom 
we ſuppoſe to have paſs'd into a publick State, did 


at their Entrance on it, make over to their common 


Sovereign, ſo much of the Power which they before 


poſleſs'd, as was neceſſary to ſupport this new Con- 
ſtitution. And therefore in caſe any Perſon had be- 
fore this Change transferr'd to another, any Right 
over himſelf, that Right would either ceaſe and be 
extinct in the preſent Regulation, or it muſt ſub- 


mit to the Pleaſure and Diſpoſal of the ſuperior Au- 


thority. But after a Man hath once join'd himſelf 
as a Member to any Civil Community, he cannot on 
any Account give another ſuch Power over him- 
ſelf, as ſhall hold valid againſt the Right acqui- 
red by the chief Ruler; ſince this would be to ad- 


3 This Notion proeeeded partly (as our Author obſerves) from hence, that the Greeks were paſſionately in love with the 
Liberty of a Democracy, whereas the Perfians were devoted to Monarchy; partly from the exceſſive and inhuman Hatred which 
the Greeks had to the Perſians. Hence it is that {/ocrates ſays in his Panathen. that the Greeks are by Nature Enemies to the 
Perſians. We may alſo obſerve, that the Greeks in their publick Aſſemblies, before they made any Decrees, pronounced an 
Anathema or Curſe againſt all thoſe Citizens who ſhould ſeek to make Peace, or have any Friendſhip with the Perfans; and in 
the Celebration of their Myſteries, the Exmo/pides and publick Heralds excluded from that Ceremony, in hatred to the Perſian, 
all other Barbarians as Murderers, Panegyr. In fine, the illuſtrious A/gernoon Sidney ſays, that the natural Liberty of Man isa 
Principle received by Greeks, Romans, Spaniards, French, Germans, Britains, and in a word, by all Nations, who profeſs'd 
any Generoſity, long before the Nativity of our Saviour; inſomuch that the {fans and Africans, a lazy and effeminate People, 
becauſe they never attempted to preſerve their Liberty, nor were able to govern themſelves, deſerved the Name of Slaves by 
Nature, a Name given them by Ariſtotle, and the Philoſophers of his Time, who made a very little Difference between them 
and Beaſts. See 5. 1. in the Notes. Nevertheleſs, tis dd to excuſe Ariſtotle altogether for thoſe falſe Notions which he had 
about the manner how thoſe Nations ought to reſpect and treat one another. See the Place cited in my Preface out of Plu- 
tarch, Strabo, and Ariſtotle himſelf at the Letters (A T) and (///7.) 


s Polit. 1. c. 2. bd Euripid. Ipbig. in Aulid. ver. 1400. BapCapar = Exxnres, &c. 


"Tis fit Barbarians own the Grecian Sway, | Wile Nature made the Law; 'twas Nature form'd 
And not that Greece ſhould ſerve a barbarous Lord. Them to obey, and us to be obey'd. 


Of which ſee Book VIII. Chap. 4. © See the firſt Chapter of the Author's 
Ss ON mit 
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independent Maſters, whom'tis impoſſible quality amongſt Fellow Subjects; only as great 
_ e once. Whatever res. rg Wealth affords Men matter Tf actual Hurt . — 
8 amongſt Fellow Subjects commences, after nefit to others, on which Score the poorer ſort are 
he Settlement of the Civil State, muſt take its wont to ſeek the Favour of the rich, by the moſt 
Riſe either from the publick Adminiſtration, on ſubmiſſive Methods of Addreſs, either to obtain 
account of which the Sovereign conveys by Dele- Advantage, or to ſecure themſelves from Injury *. 
, to ſome of the Subjects, a command over But there is nothing in this Civil ſnequality any 


mit 


gacy « 5 : 

or from ſome certain Privilege ted ways repugnant to thoſe Precepts, which we haye 
1 ſupreme governing Power. But diſ- No educed from a natural Equality i. 
pry of Riches does not of it ſelf cauſe any Ine- a” 


Mr. BarBEYRAC'S NODES on F. 9. 
1 e are obliged the more to reſpect one another as Equals, becauſe they are always in an eſtate of natural Liberty, 
—_ ina — Equality of Right one towards another; whereas if we come to Particulars, there are divers e 2 
<cualities, which ſet Bounds to our natural Liberty and Equality. Nevertheleſs, we may obſerve fome Inequality among Peo- 
- in reſpect to their Reputation, either ſimple, or with diſtinction. Simple Reputation is leſſened, or entirely loſt, when any 
beo le violate the Maxims of Civil Right with a wilful Deſign, and thereby render themſelves worthy to be treated as the Enc- 
15 of Mankind. For a People that deals in ſuch a manner muſt be looked upon only as a Body of Thieves and Pirates. See 
lib. 8. c. 4. F. 5. As to our Reputation with diſtinction, ſee what is ſaid in the fame place at 5. 15, &c. 


» Compare Luc. Antiſt. Conſtans, De jure Ecclefiaſb. tit. 3. 
CHAP. IIL 


Of the Common Duties of HuManirty. 


The ConTENnrTs of every Paragraph of the third Chapter. 


i. Every Man ought to promote the Intereſts of others, | | x1. Of granting a Market. 

ll. Aud that either indefinitely, {| x11. Whether a Man be bound to buy a Stranger's 
m. Or definitely by common Humanity. Goods. 

iv. A leſſer ſort of Example, viz. x11. Of permitting Marriages. | 

v. Of allowing a way through another's Land, || xiv. M herber any ſingle Perſon may be denied what 
vi. And for Carriage of Goods. is common to all. 

vit. /hether Toll may be required for ſuch a Paſſage. || xv. Of Beneficence. 

yu. Of our touching upon a flrange Shore. {| xvi. Of a grateful, 

ix. Of entertaining Strangers. {| xvit. And ungrateful Mind. | . 
x. Of allowing a Settlement to Foreigners. : 


or not to have robb'd him of his juſt Eſteem *: Plato ©. EN iuiv 3% end fre M, A hs 
This negative Kindneſs to a Man will barely h, iuar 75 adm i ae weeite?, 73 M n ei - 
hinder him from having any fair Reaſon to hate, but ours, mv 5 e Aνẽeu ox % Which Paſſage Tully has 
cangive him little Encouragement to love us. To thus borrow'd and enlarg'd upon in his Offices: 
knit Mens Minds more ſtrongly together, it is ne- Non nobis ſolum nati ſumus, &c. He are not born for 
cellary to add to this Forbearance of mutualEvil,the our ſelves alone; our Country, our Parents, and our 
real Practice of mutual Goed. The Debt which I Friends have all a Share and an Intereſt in our Be- 
owe upon account of my being a ſociable Creature I ing. Tis a Maxim with the Stoicks, that as the Earth 
have not yet diſcharg'd, whilſt I havenoteſtrang'd and all the Productions of it were created for the Uſe 
a Man's Affection from me by any miſchievous or of Men, ſo Men themſelves were, for the ſake of Men, 
diſtaſtful Deed ; but I ought farther to promote brought into the World, that they might aſſiſt and be- 
his actual Profit and Benefit, that I may ſhew it mnefit each other. Inu this we ought to follow the Gui- 
is a Pleaſure to me to ſee others Partners of my Na- dance of Nature, to bring common Goods together, 
ture, and Sharers with me in the Goods which we and freely lay them in common, and by an Intercourſe 
oſſeſs. The near Relation which Men naturally of giving and receiving kind Offices, by Art, Induſtry, 
r to one another, is loſt, unleſs it be cheriſh'd and by all our Faculties, to cement the Society of Man- 


and kept up by a conſtant Commerce of kind Of- Kind“. Now 


[ T is but a poor thing not to have hurt another, fices betwixt them *. It was a noble Saying of 


* Puantulum oft ei non nocere, cui debeas prodeſſe ? Seneca, Epiſt. 95. Seneca, ut ſupra. What a poor thing is it not to 


hurt him whom you ought to benefit? < Epiſt. 9. ad Archyt. Off. 1.7. & iii. 5. Magis eft ſecundum naturam, &c. It is more 
agreeable to Nature,for a Man to undertake all ſorts of Labour and Trouble, for the Service and Conſervation (if it were poſſible) 
of the whole World, than to live in Solitude, not only free from Cares, but in the midſt of the greateſt Pleaſures. Add, 
Lact. 2 1. 6. c. 10, 11. Phil. Jud. Quod Deus eſt immutab. Thoſe Wretches are worthy of the utmoſt Deteſtation, who re- 
gard only their private Intereſt, and neglect the common good of Mankind ; as if they were born for themſelves alone, and 
not for an innumerable Society, for their Parents, their Wife, their Children, and in general for all the World. He/iodorus 
Athiop. ji. 6. acquaints us that it was one of the Maxims amongſt the 2328 never to neglect a Soul, when once entred 
into a human Body, ſhould it fall into danger of Diſtreſs. Liban. Declam. 19. en I do but ſpeak the Word Man, I imply 
Mercy, Courteſy, and Kindneſs. Add. Philoſt. de Vit. Apol. I. 5. c. 1. Marc. Anton. I. 3. ſ. 4. The good Perſon conſiders, 
that whatever partakes of Reaſon is of Kin unto him; and that to care for all Men generally is agreeable to the Nature of a Man. 
{dem I. 4.1. z. Men are born for the fake of each other. Add. id. I. 4. {. 4. Seneca Epiſt. 95. We are all Members of a great 


ody. Nature produced us under a mutual Relation, from the ſame Principles, and for the ſame Deſigns. This inſpired us 


with a Love one for another. She taught us the Leſſons of Equity and Juſtice; it is upon account of her Conſtitutions, that 
| we 
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234 Of the mutual Dutiet of Humanity” Boox III. Nn 
Nou if the Lawof Nature engages us to concern It was a Law amongſt the MileGay,, th 

our ſelves with ſo much earneſtneſs for the good he who had ſpent his Father's Eſtate, mould from # 

of our Fellow-creatures, it muſt on the contrary be denied the Benefit of his Father's $eqyy. ab 
condemn it, as a thing vile and unworthy of a chre . Such an extravagant Spendthrift ry 2 wor ft 5 

Man, to rejoyce in the Afflictions and Calamities ius deſcribes: they N 

of others, eſpecially of innocent Perſons; or on ; | | 

the other fide to grieve and repine at the Proſpe- Ille patri, natiſq; reus, quas ceperit ipſe, 

rity of his Neighbours. 3 Non legabit opes, cenſumq; immerget in inſo. 

IT. Now we may promote the good of other Tanta fames animumq; cibi tam dira cupido 
Men, either indefinitely, or definitely, and this either Corripit, ut capiat ſemet, nec compleat unquam 
ſo as to part with ſomewhat of our own, or not. Ingue epulas funus revocet, pretiumg; Sepulchy; * 
A Man indefinitely advances the common Benefit, 5 ; 
when he ſo poliſhes and prepares his Mind or his — Who minds himſelf alone, 
Body, as to render them uſeful to the publick ; He wrongs his Father, and he cheats his Son: 
,articularly by Sagacity of Parts and Judgment, His Race in vain with Expectation wait, 

e diſcovers ſuch Iuventions, as may ſerve the Ne- For in himſelf he buries his Eſtate. 
ceſſities or the Conveniencies of human Life. Co- So vaſt his Gluttony, his Luſt ſo wild, 
lumella * obſerves with great Wiſdom, © That it That he deyours himſelf, yet is not fill'd; 
« would be a thing of the higheſt Value and And whilſt his Appetite proceeds to crave, 
& Advantage in the World, if every one were He eats his Funeral, and he ſpends his Grave. 
cc ſenſible of his own Ignorance, and always de- | Mr. Creech, 
& ſirous to learn what he knew himſelf at preſent 
to be defective in. The Apoſtle amongſt the Reaſons obliging a 

Hence it 2 that thoſe Perſons are guilty Man to Labour, ſets down this as no inconſide- 
of a Sin againſt Nature's Law, who neglect to ex- rable one, "Ira xy thut md geela- Earn, that 
erciſe themſelves in ſome honeſt Art or Employ- he may have to give to him that needeth i. And 
ment, by living unprofitable to themſelves, and Horace could ask the covetous Man, 
troubleſome to others, uſe their Soul only for Salt, | | 
to keep their Body from ſtinking. Cur eget indignus quiſquam, te divite ? 

— Numerus tantum, & fruges conſumere nati | | 
Born only to increaſe the Number of Mankind, aud Why ſhould any one undeſervedly reduced to 
70 help to rid and devour the ſuperfiuous Fruits of Poverty, continue to want, whilſt you abound? 
Nature. For the rooting ſuch uſeleſs Animals Such great Churls are like Swine, good for 
out-of their State, the Egyprians had a Decree, nothing till. they are dead. The old Greek Epi- Cot 

obliging all Men to give in their Names to the Ma- gram rallies them very pleaſantly, and repreſents tage a 


giſtrates, and withal to intimate by what Calling them very juſtly : Vir 
or Profeſſion every one got his Livelihood. He that If 
brought in a falſe Account, or practisd an unlawful * IAV pac; os mxyres, 820) M os Gnu? Git, In 
way of Gain, was puniſh'd with Death. In the Xp d TATE , AM . | Qu 


fame Rank we may juſtly place thoſe, who hay- 
ing a ſufficient Fortune left them by their Ance- 


"Av weTiyys annoy os, on Hyves) av 5 quaanys 
ſtors, think their own Induſtry would be an unne- eon uote, amb rr aire) A EO: Th 


ceſſary Trouble, ſince they havegain'd ſo fair a Sub- e | Or! 
ſiſtence by the Induftry of others; and accordingl The World may think you rich, I'll ſay your poor; 
ſacrifice their Time and Thoughts to Sottiſhnels None &er was rich, but he who us'd his Store. 
and Sloth. Nor does Virgil without good Rea- O©/* it, and tis your own; but if you ſpare Th 
ſon aſſign a Station in Hell, to thoſe uſeleſs and Ut Death, you're only Steward for your Heir. nours, 
unmerciful W retches, N Les T2 £ n modio 
| 3 | = In my Opinion we ought not to judge more nies, © 
— © divitiis ſoli incubuere paratis, favourably of thoſe uſeleſs Burthens to the Earth, Hence 
Nec partem poſuere ſuis ©. who under the Pretence of Religion ſtudy only the 
1 I EY Improvement of a fat Carcaſe, and in a lubberl * 
Who to Lucre fold, Lazineſs conſume the Fruits of other Mens honeit che 
Sit brooding on unprofitable Gold; Labour. Zozimus the Hiſtorian, though in other 3 & 
And dare not give, and ev'n refuſe to Jend things as Profane as Pagani/m could make him, 4; th 
To their poor Kindred, or a wanting Friend. yet has paſs'd a Cenfure juſt enough on ſome 
£ 1 2 | Mr. Dryd ftheſe Monaſtick Brethren Lai ſays h * 
Dryden. of theſe Monaſtict Brethren they abſtain (ſays he) tru t 
we ought to eſteem it a greater unhappineſs to do Hurt than to receive it: It is by her Orders that our Hands move ſo readily curious 
to the Aſſiſtance of our injur'd Neighbour. Let that good old Verſe be ever in your Mind and in your Mouth: cate to 
5 | Homo ſum, humani nihil 2 me alienum puto. | , 
Jam a Man, and T efteem nothing a Stranger to me, which is of kin to Humanity. Let us lay our natural Powers in com- 55 an. 
mon. Human MF is built like an Arch of Stones, which is by this means only ſappertad and upheld from Ruin, that 
each part hinders the fall of the other. Add. Bacon's Eſſ 13, | | i ey 
3 | Mr. BARREYRAC“F NOTES on Chap. 3. 6. 2. | | their M 
The People of Sardis had a Law to the ſame effect, as Z/ian relates in his Yar. Hift. 1. 4. c. 1. where ſee alſo Perizen. for wii 
To this we may add, that the Senate of the Areopagus was obliged by Solon to enquire how every Man got his Livelihood, 80 
and puniſh them who had no Buſineſs. The ſame Lawgiver alſo made a Law, that no Son ſhould be obliged to maintain his pat de 
Father, who had not in his Youth took care to bring him up to ſome Trade. See the Life of Solon in Plutarch. 1702. 
Theſe Verſes have no known Author, but they are found in the Authologia. a : a [ 
Pg: re ruſtic. I. 11. c. 1. Þ Dioder. Sic. I. 1. c. 77. lian. Var. Hiſt. I. 4. c. 1. mentions ſuch a Law amongſt the means 
Sardians. | BE Rs Wes E | « Vid. 
Du. vi. 610. * Diog. Laert. in Democrit. © Lib. 4. ver. 535. . Apbeſ. IV. 28. s 


er 4 fon 


or; 


IN 


ul Wedlock *, and fill City and Country 
555 . 5 ſwarms of Men, uſeful neither for Mar, 
jo ar any other Service of the Commonwealth. Tet 
hey have purſued their Deſigns with ſo much Succeſs, 
_ thoſe times to the preſent Age, that they have en- 
dt themſelvas the greateſt part of the Lands and 
aten, and under Colour of communicating all things 
nb the Poor, have almoſt reduc'd allothers to Pover- 
. Totheſe we may add ſuch begging Strolers, as 
they tell us are found amongſt the Chineſe, who 
ght with their Heads like Rams, till you part them 
«ith ſome piece of Bounty; or ſuch as threaten to 
yy violent Hands on themſelves, unleſs you give 
tem what their Lazineſs craves . Valerius Maxi- 
us juſtly commends the Cuſtom of the old Maſſi- 
ans, who as he reports the Matter, © uſed to ſhut 
« up their Gates againſt all ſuch who made the 
« Plea of Religion a Cloak, and Shelter for Idle- 
« neſs; thinking it highly worth their Care to re- 
« move by all the Methods of Diſcouragement, 
« ſuch a falſe and drone- like Superſtition. (Lib. II. 
Cb. VI. 5. 7.) 5. 

On the other hand, thoſe worthy Perſons have 
been ever celebrated with the higheſt Praiſes, whoſe 
happy Parts and Study have invented new Arts, 2 
Advantages of living; and then have not kept the 


| Benefit of them to themſelves, but communicated 


them feeely ro all Mankind. For as Horace ob- 


Paulum ſepulte diſtat inertie 
Cslata virtus, L. iv. Od. 9. 


Conceal'd Virtue, or Worth, has little Advan- 
tage above the dulleſt Idleneſs. 
Virgil has wiſely placed in his Ely/ian Paradiſe, 


Inventas qui vitam excoluere per artes, 
Oniqz ſus memores alios fecere merendo b. 
| En. vi. 663. 


Thoſe who by Arts invented, Life improv'd, 
Orby deſerving made themſelves remember d. 
Sir William Temple“. 


Thus Antiquity advanced many * to divine Ho- 
nours, who had rendered human Life more com- 
modious, by being the Authors of uſeful Diſcove- 
nes, or of wiſe and wholeſome Inſtitutions 5. 
Hence the Retirement of great Men, whilſt they are 
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capable of ſerying their Country in publick Em- 
ployments, is an Humility not altogether com- 
mendable. And therefore it wastoo higha Strain 
of Philoſophy in Similis, chief Miniſter to the Em- 
peror Adrian, when quitting all his Honours and 
Offices, and ſpending his laſt ſeven Years in the 
Country, he left this Sentence for his Epitaph Here 
lies Similis, whoſe Life was ſo many Tears long, but 
he lived only Seven. Xiphilin. | 
By theſe and the like Methods then may we pro- 
mote the good of others indefinitely, and in ge- 
neral; or without propoſing to ſerve particular] 
ſuch or ſuch a Perſon; but by laying, as it were, 
our Benefits in common, and offering them to the 
publick Uſe”. But ſome on this Point will have 
the Curioſity toenquire,whether, ſuppoſing a Man 
to find ſuch a famous ſecret, as what they call the 
Philoſophers Stone, the Art of changing, with little 
Trouble,the meaneſt Materials into the richeſt Me- 
tals; whether I ſay, he ought to communicate fo 
richa Diſcovery? And if any one ask ſo nice a Que- 
ſtion, we may venture to reſolve it in the negative, 
ſince were it poſſible to bring this grand Invention 
into ordinary Practice, Trade would be ruin'd, In- 
heritances and all kind of Riches would loſe the 
good Force and Authority which they now bear in 
the World; and the whole Method and decent Or- 


ders of Life would be changed into endleſs Tu- 


mults and Confuſion ®. 

III. We may be ſaid to ſerve or benefit others, 
more definitely and expreſly, when we confer on par- 
ticular Perſons any thing that may be uſeful and 
profitable to them. And this we may often perform, 
not only without our own Loſs an ee ad bur 
likewiſe without giving our ſelves any Labour or 
Trouble. Todeny, orto grudge another a Kind- 
neſs of this eaſy Nature, is juſtly cenſured as moſt 
deteſtable Malice and Inhumanity. For ſuch a 


Power, by which we may oblige others, and not in- 


jure our ſelves, unleſs it be on due Occaſion, put 


into Action and Effect, appears to be Vain, and only 
turns to the Reproach of him that has it. Hence it 
is uſual to compare ſuch unreaſonable Churls to the 


Dog in the Fable, who refuſed that Provender to the 
. Oxe's Hunger, which was fo 2 to ſatisfy 
e 


hisown. Therefore when we diſpenſe this kind of 
Benefits, we regard only Man in general, or the 
common Nature which we all enjoy. Thus Ariſto- 
tle, when ſome reproved him for beſtowing an Alms 
ona vicious Perſon, wiſely anſwer' d, s + 7giaor 


3 See alſo Eraſmus's Letter to Servatius, inſerted in his Life, which is alſo at the beginning of his Letters. Edit. Lond. 1642. 
+ So Cicero ſpeaks, Inpellimur autem natura, &c. We are vehemently inclined by Nature to endeavour the Profit of many, 
chiefly by teaching them, and laying before them the Rules of Prudence, and Reaſons of Things. De fn. bon. & mal. I. 3. c.8. 
dee what Diodorus Siculus alledges at the Reaſons why the Egyptians worſhipped Is and Ofris as Gods. Lib. I. o. 13, 


14, 15, as alſo c. 43. 
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ere the French Tranſlator confirms our Author's Judgment from Cicero and Seneca. Of which the former ſays, Nature 
herſelf ſtirs us up to do all the Service to Mankind which we are able; and above all, to teach Men ſome new th; and in- 
ſtruct them in the manner how they ought to govern themſelves. De Nat.Deor. I. 1. e. 14. To which the latter adds, The moſt 
curious and profitable Knowledge would be no Pleaſure to me, if I ſhould keep it to my ſelf. If any one would communi- 
cate to me any thing, be it Wiſdom it ſelf, upon Condition that I mult keep it ſecret and impart it to no Man, I would refuſe it 
without farther thought. The Poſſeſſion of nothing is pleaſing, which we muſt enjoy alone. Epiſt. 6. See Sophocles Oedip. 
Tyran. p. 164. Ed. H. Steph. as alſo Salmaſius upon Spartian in Adrian. c. 9. «T3; 
On the other fide, when any one labours to make himſelf a general Benefactor to Mankind, others ought, A much as 
in them lies, to encourage ſuch a noble Attempt, or at leaſt not hinder his Succeſs by putting a Bar in his way thro' Envy. And 
if Men can't make any other better 2 they ſhould not forget to publiſh their Commendations, and make 


| their Memory immortal, which is indeed the principal Reward of ſuch as devote themſelves to the Service of the Publick, and 


for pd. - are encouraged to imitate their Example, as our Author ſpeaks in his Duties of a Man and Citizen, 1.1. c.8. C. 3. 
_ * dee the [ 
beſides many curious and diverting Things. 'Tis compoſed in the Form of a Dialogue, and was printed at Hall in Saxony. A. D. 
1702. 
. 6. 5. „Of whom ſee Newbef. in Leg. p. 267. © Thoſe who inſtructed, and adorned Life by the Invention of Arts. He 
means thoſe Philoſophers that advanced any uſeful Improvement in the World. Servius in loc. Lucret. Lib. 5. in init. 
© Vid. Diador. Sic. L 1. C. 13, 14+ 15, C. 43. A 4 
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Diſcourſe of Mr. Buddeus, intitled, Whether Chymiſts may be ſuffer'd in a Kingdom, F. 26, &c. where you'll find 


—— 


236 
A & Arg Ine . I did not relieve the Man- 
ners, hut the Man; or as ſome report it, àx ay9pwry, 
A md erSgwnire. Not the Man, but Humanity. 

But ſuppoſing me to be unwilling to keep a 
thing any longer; either becauſe I am overſtock d, 
or becauſe the Poſſeſſion of it is ſome way trouble- 
ſome, how barbarous would it look in me, not 
rather to leave it ſafe and entire, that it might 

rove ſerviceable to others, than to embezle and 
Pros it? The caſe indeed is otherwiſe in War, 
where we ruin what we cannot 1 leaſt the 
Enemy ſhould employ it to our Prejudice. 

In like manner we are to allow freely to others, 
thoſe things which they call 7es innoriæ utilitatis, 
things of innocent Profit, or of harmleſs Uſe. Let us 
hear Tully ſettling this Point: As to thoſe things, ſays 
he, which Men ought to hold in common, we may 
apply to many Caſes the Inſiruttions which Ennius 
gives us in one Infiances | 


Ut Homo qui erranti comiter monſirat viam, 
Quaſi lumen de ſuo lumine accendat, facit. 
Nihilominus ipſi Iuceat, cum illi accenderit. 


To ſet a wandring Traveller in his way, 

Is but to light one Candle with another: 
Vet put not out your own; let that no leſs 
Shine clear, and not be loſer by its Bounty. 


From this one Example we may ſufficiently appre- 
hend, that whatſoever we can part with to another, 
Without any Damage to our ſelves, this it is our Duty 
zo give, though to a Stranger. Of which kind are 
theſe cheap and common Benefits, to afford Water from 
a River, Fire from Fire, good Counſel * to a Man 
that is in Doubt or Diſtreſs. All theſe things are pro- 
fitable to the Receiver, without any Loſs or Trouble 
to the Giver. Wherefore we ought both to uſe them our 
ſelves, and likewiſe to exhibit them to the common Good. 
But inregard, that particular Perſons have not much 
to give, whereas the number of thoſe that want it is al- 
moſt infinite, in exerciſing this Duty of common Boun- 
ty we muſt have a reſpect to Ennius's wiſe Caution, 
NIHILOMINUSIPSIL UCEAT) that 
is, we muſt keep enough to have the Means of being 
liberal to our own Relations and Dependents®. 

Oftheſe Favours then none is to be debar'd,unleſs 
ſuch an one, as by his abominable Villany has 
rendred himſelf deteſtable to Mankind, and un- 
worthy the common Privileges of his Nature. Thus 
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Book 11], 
Plutarch reports of thoſe falſe Accuſers 
away „ Life, © That the „ ee rien 
ing them the vileſt Men that lived, expreſy'q ſ 
“high a degree of Hatred and Averſion to B 
« that they would neither lend them Fire, norſo 
“much as anſwer them when they ſpoke, nor bathe 
“ themſelves in the ſame Water which they had 
“ uſed; but would order their Servant to pourit 
away as polluted and defiled, till impatient of x 
6 State of conſtant Reproach, the Wretchez be. 
came their own Executioners.” In the ſume 
City, when Men were condemn'd for ſome heinous 
Crimes, it was held unlawful to let them light Fire 
to be in their Company at an Entertainment, or at 
any part of religious Worſhip. ; 

When Seneca ſays, I ho will call it a Courteſy ar 
Benefit, to give a piece of broken Bread, an 4h of 
ſmall Money, not worth keeping, or the favour of 
lighting a Fire? he does by no means deny the O 
bligation that lies on all Men, freely to diſpenſe 
their Kindneſſes; he only ſhews how impudent 
and how baſe it would be Gr a Man to value himſelt 
on ſuch petit Bounty, and to expect a Return lik; 
ſome mighty Benefactor. For although theſe in. 
conſiderable Offices prove ſometimes ede 
and Confequence to the Receiver, yet the Cheap- 
neſs of them in reſpect of the Giver, be they never 
ſo luckily timed, hinders them from being placed i 
Account *. | 

IV. For the farther Illuſtration of theſe Offices of 
Humanity, Plutarch will do us good Service, whilf 
he diſcourſes ſo admirably on thoſe old Roman Cu- 
ſtoms of leaving ſomething always upon the Table, 
and of never putting out their Lamps. Theſe Pra. 
fices (ſays he) © ſerv'd as Leſſons of Humanity 
For neither is it lawful for us, when we have ſatisfied 
our own Hunger, to throw away the reſidue of our 
Proviſion, nor to ſtop up, or any way to conceal a Spring, 
when we have drank enough of the Water our ſelves; 
nor to remove the Marks and Directions of ſailing and 


Journeying, after they have ſerv'd our ownOccaſions.But 


all theſe things are to be left behind us, that they may 
afterwards prove uſeful to other Men. In lite man- 
ner, it is a very unbecoming Niggardlineſs to put out a 
Candle, when wwe have made what uſe of it wwe intended 
but we ought to leave it,that thoſe who come after us may 
have the Benefit of its Light. Nay, were it poſſible tobe 
effefted, we ought to lend others our Sight and our Hear- 


ing, andevenour Wiſdom and Courage, to employ fir 


3 e. NOTES on F. III. 
Plato ſays truly, that Counſel is a facred thing, aiz4mi 34 oveuCrad iepdy yomue ed v. In Theagen. Tom. I. The Pytha. 
goreans alſo held the ſame Maxim, and obliged thoſe of their Sect to E this belt Advice they Suk 10 ſuch as defired . 


See Janblich. de Vit. Pythag. c. 18. F. 85. 


For according to the Maxim of * Terence, tis by no means the part of an ingenuous Man to expect our Acknowledge- 
ments without his Merit. Nor ought we to think that we lay a great Obligation upon others by — a Preſent as the Latin 
Poet I Horace ingeniouſly banters. The Ca/abrians when they preſent their Fruits to ſuch as come to viſit them, ſiy, 
Eat, pare not. If their Friends anſwer, We have eat enough, they ſay, Take them, put them into your Pockets, they'll be 
an acceptable Preſent to your Children. If they reply, We are as much obliged to you as if we carried them all away. They 
again fay, If you will not take them, we'll give them the Hogs. Who ſees not that they can't tell what to do with what they 
ſo prodigally give? Such ron has and does make many Perſons ungrateful. | 

l (*) Ego, Charine, neutiquam officium liberi efſe hominis puto, 
Cum is nibil promereat, poſtulare id gratiæ apponi ſibi. 


I) Non guo mpre pyris veſci Calaber jubet ho 
Tu me fec iſti 2 ; . 20 
Fam ſatis eſt. At tu quantumvis tolle. 


Nen inviſa feres pueris munuſcula parvis, * 


Ter. Andr. Act. II. Scene I. 


Tam teneor dono, quam fi dimittar onuſtus. 
Ut libet ; bæc porcis hodie comedenda relingues. 


Prodigus & ftultus donat, que ſpernit, & adit, 


Hac ſeges ingratos tulit, & feret omnibus annis. 
Horat. Lib. 1. Epiſt. 7. v. 14, &c. 


Digg. Laert. I. 5. POfic. i. 16. &1.3. Amongſt the Athenians, a publick Curſe was denounc'd againſt him who ſhould ie 
fufe to ſet a Man in the right way. De Invid. & Odio. 4 Vid. Orat. Dinarch, contra Ariſtogit. Aud. Sophocl. Oedip. Tyra: 


9. 244, &c. uri pid. Oreſt. 9. 40, & $13, 6 Reſt. Synpoſ. L. VII. 2. 4. 
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... Mrvict, whilſt going to our Repoſe, we for 
= 3 2 hoſt the G 5 of 1 our ſelvess. 
j Prometheus, in Lucian, chargeth the Gods with 
Envy, and Narrow neſs of Spirit, that they ſhould 
cent ſo highly his Action of communicating Fire 
10 Mankind: & Since this could not be the leſs for 
« being made publick, nor be itſelf extinguiſh'd 


a «hy lending its Light to others. 


To the fame Head —_— the Uſe of running 
J/ater, for the ordinary Occaſions of Life. For tho” 


Rivers may be the Property of whole States, of of 


vate Perſons, yet Humanity enjoins us to allow 
Ne Privilege of drinking, or of drawing for other 


Uſes to any one, not actually engag'd in Hoſtility 


unſt us. We think the Point is ſettled with more 
jearneſs this way, than if weſhould fay with Gro- 
lus, that the River , as @ River, is the peculiar 
Right of ſuch a People, but as running W: ater it re- 
mains in common. For it ſeems leſs agreeable to call 
the ſame Thing in different Reſpects, Proper and 
Common, than to affirm that the Uſe of a Thing 
ought by the Laws of Humanity to lie freely / wn 
to all, tho” the Thing itſelf may be really a Pro- 
priety or Peculiar *. Now to impute this as a Loan, 
which would otherwiſe be loft, and will be imme- 


a 


| Giately repair'd by the Springs, would look moſt 


ridiculoufly fordid®. Thus Larona argues with the 
Lycian Clowns in Ovid. Metam. VI. 349. 


- Ouid prohibetis aquas ? aſus communis aquarum eft, 
ec ſolem ꝓroprium natura, nec aera fecit; 
Nec tenues undas ad publica munerà voni. 


What Rudeneſs Water for my uſe denies, | 

Whoſe endleſs tore the common World ſupplies? 
Nor Light, nor Air did Heaven create for one; 

Nor gentle Streams: I crave a publick Boon. 
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For tho' the Uſe of Water is common, yet the 
Poſſeſſion of them may no doubt be turn'd into a 
Propriety. On this Account we find the //-aelites 
offering to pay for what Water they or their Cat- 


tle ſhould drink, in paſſing through the Coun- 


try of Edom. However, if the Waters are in 
_= Plenty, what the Current throws out at ran- 
om, we ought freely to afford to all; 6 far as 


our Indulgence brings no Trouble or Inconveni- 


ence on ourſelves #. 1 
We ſee then that Duties of this kind do origi- 
nally belong to the Law of Nature; yet 'tis not 


unuſual to have many of them farther confirm'd 


and enjoin'd by Civil Conſtitutions. It may not be 
Improper to ſet down an Inſtance or two. Solon's 
Law about Wells we find thus recorded by Plu- 
tarch: Becauſe the Country hath but few Rivers, 
Lakes, or large Springs, and moſt uſe Wells; which 
have been dig, he made a Law, that where there was 
a publick Well within four Furlongs, all ſhould draw 
at that ; but whenit was farther off they ſhould ſearch 
after a private Well. And if upon digging ten Fathom 
deep they could find no Water, that then they ſhould 
feteh from their Neighbours to the quantity of about 
ſen Gallons every day. For he thought it prudent to 
make Provifion againſt Want, yet not to encourage Idle- 
muſs. © The fame Author tells us, that Plato in his 
“Laws, permits none to borrow Water from their 
< Neighbours, but ſuch as having firſt dug in their 
© own Ground as deep as the Clay, could find no 
„Spring.“ For he would have thoſe only come in 
for a ſhare with others, who could not provide for 
themſelves. And the Spartan Legiſlator Lycurgus, 
allows a Perfon in neceſſity to make uſe of the 
Servant, the Beaſt, and even the Food of ano- 


| Mr. BARREYRAC“S NOTES on S. IV. | 
1. e. Conſidering in general the whole Extent of the Shore, which is contained in the Lands of any Perſon. 
Which changes every Moment, and properly belongs to none but him who takes it up to drink. 
T 


3 The French Tranſlator places the following Perio 


om the word Nw to Boon, becauſe he thinks it improperly placed 
here, at the End of this Paragraph, and adds, This Chapter is one of thoſe which wants divers Amendments, as may be diſc 
by comparing his Tranſlation with the Original. See Lid. 4: c. 5. F. 2. 


ern /d 


The Laws of divers Nations preſcribe alſo ſometimes the ſame Offices. Ty the Law of Moſes the Proprietor, Lev. xix. 9, 


10. xXill. 22, Deut. xxiv. 19, 21. Was obliged to leave the Corners of his Fiel 


unreaped, and not to glean up the Ears ſcattered 


by the Reapers: He was to leave them for the Poor and Strangers. The fame Thing he was to do with the Grapes that re- 

main'd after the Vintage upon the Tree, or were fallen upon the Ground; as alſo the Olives that did not fall from the Tree 

when it was ſhaken. It was allo allow'd to Travellers to pick a bunch of Grapes in the Vineyard, or an Ear of Corn in the 

Field, provided they eat * to ſatisfy themſelves, and carried nothing away. Se/den. de Fur. Nat. & Gent. 1.6. c. 6. Fo. 
0 


Arch. Jud. Lib. 4. c. 8. 


alſo in the Roman Law it is forbid Fiſhers to kindle a Fire upon the Shore in the Night, for fear 


that fuch as are falling on the Sea ſhould take it for a Signal of a ſafe Port, and ſo run the hazard of being caſt away. Bigeſt. 1. 47. 


De incendio, ruina, &c. Tit. 9. Leg. 10. 


Iden Quæſt. Rom. Or doth this Cuſtom teach us, that we ought not to loſe any of thoſe Things which we have in plenty, 
43 Fire, Water, or other Neceſſaries; but when we have ſerv'd our own Occaſions, to leave them for the Uſe of others? 


Theecrit. Idyl. 26. 


Mercury of all the Gods reſents it moſt, 


When we deny a Stranger what is juſt. Mr. Creech. 


It is one of Pythagoras's Aphoriſmsin Diog. Laert. Not to cut down nor to hurt a Tree capable of bearing Fruit. See Me- 


nage Notes Upon: it. 4 
* Plautas Trucul. ii. 7. De fluvio qui aquam derivat fibi, 


Ovid. A. A. iii. 1. 95. Quis vetet adpoſito lumen de lumine ſumi; 
with 2 Chron. xxxii. 3. See likewiſe Gen. xxvi. 20, 21, 22. 


© Numb. xx. 19. c 


Nifs derivetur, tamen omnis ea aqua abeat, in mare. 
tque cavo vaſtas in mare ſervet aquas ? 


4 Xenophon de Rep. Lac. A Stranger travelling alone, or with one Companion only, ought to have the Liberty to taſte the 
Fruit which he a with in his wt, by the common Law of Hoſpitality. Add. Lex Burgund. Tit. 28. ſ. 1. It. Selden. 


. 6. e. 6. Phoeylides, As th ers alxov Nat, &c. 
Receive the Baniſh'd, and conduct the Blind; 
And let the ſhipwreck'd-Sailor move thy Mind, 
For Sailing is uncertain; kindly run 


To lift the Weak; ſupport a Wretch undone; 


Pity thy Foe, and ſave his ſinking Beaſt; 
Direct the Stranger, ſuccour the Diſtreſs'd, c. 


Ad. I. 10. D. De incendio ruina. Ouindtil. Declam. 5. GOD hath' made us' for mutual — and Succour; and that each 
Man ſhould endeavour to defend others from what he fears himſelf. This is not properly 


ove, or any perſonal Eſteem and 


Reverence; but a provident Fear of the like Accidents, and a religious Apprehenſion of common Dangers. When we relieve 2 
tamiſh'd Wretch *, we do but as it were pity ourſelves. Hence in a Siege we lay our Pravifion in common. Hence in a 
Diſtreſs at Sea the Food of one Paſſenger hath ſupported the whole Company. And hence too ariſeth that Affection 
Which puts us on 8 with Earth + the dead Body of a Stranger; and how haſty ſoever our Journey be, we never fail 


Ropping: to perform, in 


+ See the Notes above on Chap. 3. Lib. 2. & 23. Note 9. 


ome ſort or other, this pious Office. ; : as FE 
his is well expreſſed in the antient Verſe of Pab/ius Syrus: Homo, gui in honint calamitoſo eſt miſer icors, meminit ſui. 
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V. Amongſt the ſame Duties of Humanity, Gro- 
tins, L. ii. c. 2. © reckons the granting free Paſ- 
& {age thro' any Lands, Rivers, or Parts of the 
&« Sea, which have fallen under our Propriety, if 
cc any have juſt Occaſion to defire it; as ſuppoſe 
ce hen any People expell'd out of their ownCoun- 
& try, are going to find anew Seat; or when they 
« deſire to trade and correſpond with a Nation 
© which we divide from them; or when they are 
ec marching to recover what is their own ina juſt 
6 War; or when, being at a diſtance from home, 
ce they are haſtening to the Defence of their Coun- 
« try, at preſent under ſome extraordinary Danger 
c gr Diſtreſs.” But we ought to allow this Point 
a fuller Diſcuſſion. Thus much then is clear be- 

ond all doubt, that in caſe the Requeſt be made 

y a ſmall Number of Men unarm'd, and willing 

to live at their own Charge, Paſſage is to be grant- 
ed them, provided they ask it upon an honeſt and 
neceſſary Account. But the Caſe of great Armies 
is not ſo eaſily to be decided; ſince the admitting 
of them may create juſt Fears and Suſpicions in 
us, not only on their own Account, but in reſpect 
of the People whither they are bound. Grotius 
maintains, that notwithſtanding any ſuch Fear, 
their Petition is to be complied with for this Rea- 
ſon; © Becauſe in that grand Diviſion of Things, 
ce by which the Primitive Community was abo- 
& liſh'd, and diſtinct Proprieties introduced, all may 
c be ſuppos'd to have reſervd to themſelves fo far 
< the uſe of each other's Poſſeſſions, as ſnould be 
c ſerviceable to their Wants, and not injurious to 
& the Owner; and that therefore when any ſtand 
“ in need of ſuch a Ce, they have a Right to de- 
“ mand it.“ If any diſlike this Argument, a plainer 
Reaſon may be thus offer'd, that the Law of Hu- 
manity obliges every Man to allow another the 
harmleſs uſe of his Goods or Poſſeſſions; which upon 


urgent Neceſſity may be challeng'd in a forcible 
manner, inaſmuch as the Denial of it is preſum'd 


to ſpring, either from groundleſs Diffidence, or from 
wicked Perverſeneſs of Mind. Vet in ſuch Caſes, 


Leave is firſt to be ask d fairly and peaceably, and 


Violence muſt not force a Paſſage, whilſt it is yet 
uncertain, whether the Lord of the Place grounds 
his Refuſal on any juſt Reaſon, or acts only out of 
a harbarous and inhoſpitable Temper. When Cimon 
the Athenian General going to aft the Lacedemo- 
nians, with his Troops, broke thro' the Territories 
of the Corinthians, without giving notice to the 
State, Lachariesthe Corinthian gave him that hand- 
ſome Reproof, Kai 38 wear wearras dvorgiar, uu 
et g pb en mv x xahevor*, That when a 
Man kenoct d at another's Door, he forbore in Civility 
zo enter, till the Maſter bad him come in**. 

' "Thoſe who take the fame Side of the Queſtion 
with Grotius, add, that a Fear upon account of the 


Numbers of thoſe who would enter, doth not ſeem 
a ſufficient Reaſon to deny Paſſage; ſince a Mul. 
titude as well as a few Perſons may inoffenſiye| 
uſe this Privilege, and not treſpaſs againſt the Lan 
of Nature. However, the ſame Law empower 
us to take Security of the Men whom we admit 
to engage them to do no Damage, or to repair what 
they do. For the common Proverb tells us, that 
Opportunity makes the Thief; and he is a very un- 
wiſe Maſter of a Houſe, who lets in ſo many Stran- 
gers, as to be turn'd out himſelf. Nor are there 
wanting Inſtances of ſeveral Cities, which haye loſſ 
their Liberty, by unwarily receiving too great 2 
Number of armed Gueſts. And what ſhould make 
us more cautious is, that few Generals deſcrve the 
Encomium, which Tully © on this fcore hath given 
of Pompey the Great, that he march'd his Legions 
thro' Aſia, in ſuch a manner, as to keep not only the 
Hands, but even the Feet of ſo vaſt an Army, fro; 
committing the leaſt Treſpaſs on any peaceful and 
friendly Perſon. When the Helvetians, or Swilt in 
the Gallick War, ſent Deputies to Ce/ar, to beg a 
Paſſage thro' the Roman Province, we find Cee 
rejecting their Petition on this very good Account, 
“He remember'd how the ſame People had for- 
ce merly defeated and kill'd L. Caſſius the Romas 
6“ Conſul, and forced his Soldiers to paſs ignomini- 
cc ouſly under the Joke; and he imagined it ſcarce poſ- 
cc ſible, that Men who were Enemies in their Hearts 
ce ſhould purſue their Way fairly, and without 
& launching out into ſome Injury or Diſorder®, 
Many ways of taking Caution or Security inthis 
Caſe are propos'd as firſt, that they ſhall paſs thro 
without their Arms; but tis very hard to get this 
Condition accepted of by military Men; ask them 
to part with their Weapons, and they take it as if 
ou deſired Leave to cut off their Hands*. It may 
e a more proper Expedient, that the Forces make 
their Paſſage in ſmall and ſeparate Bodies, or that 
Hoſtages be given for their peaceable Behaviour. 


For what ſome propoſe, that thoſe who grant the 


Paſſage, ſhall hire ſufficient Guards at the Charges 
of thoſe who deſire it, would take up too much 
Money as well as too much Time. 

It is farther ſaid on the ſame fide, that it will 
not juſtify us in — this Favour, to alledge, 
that Paſſage may be had elſewhere, upon taking a 
larger Circuit; becauſe ſhould this pretence always 
be uſed, the Requeſt would never be granted, tho 
in the moſt reaſonable Caſe, and ſo the Right would 
utterly ceaſe and come to nothing. It is ſufficient 
wee in their Opinion, if without any frau- 
dulent Deſign, Paſſage be there deſired, where it 
lies moſt ready and convenient. | 

Some there are who maintain the Right of free 
Paſſage, on this Argument ?, that Highways are 
common to all Mankind, and do not come under 


r Mr. BARREYRAC C NOTES on S. V. an 
The Carthaginians, to ſhew that they had a Right to a Country which Maſiniſa King of Numidia conteſted about with 
them, alledged among other Reaſons, that Maſiniſſa himſelf had granted it; becauſe when he purſued Ciphires, who had eſcaped 
out of his Kingdom, and took his Rout round C yrene with a Party of Numidians, he begged leave of the Carthaginians 2 
thro* that very Country, as then depending upon Carthage without Contradiction. See farther about this Right of Paſſage, 


_ as about a Right of Trading where we pleaſe, Se/den's Tract, entituled, Mare N Chap. 20. N 


As Horus, I. 2. e. 18. ſays, That the People of Numantia are ſaid to have looked upon fuch a Propoſal, when it was of- 
fered them, as a Condition of Peace. See Freinſbemiuss and Græpiuss Notes upon the Place. 

3 Mr. Hertius cites here a Treatiſe of Adrian Beier upon this Subject, An & quatenur tranſi tus pro exertitu per territoriun 
_alterius poſtulari & denegari poſſit, i. e. How far Paſſage for an Army thro' another Prince's Territories may be deſired, or 


denied. 


k Plutarch in Cin. 
Friends, they ſhould give no notice of their Viſit: Lib. 2. c. 5. 


And thus Telephus in Dittys Cretenfis ri htly accuſeth the Greeks, that ofefling to come a 
© Pro Lage Magil-c, 13. *Cefar Comment. a B. G. JI. 1. ww 
. | the 
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a if at the firſt Creation of the World, the 
1 had been chalk'd out immediately by the di- 


. and left as univerſal Benefits. A No- 
e RT tous to deſerve a ſerious Refuta- 
tion. 


other ſide there have been Sal Arg * 
— cer, to evince that this! Liberty of Paſ- 
ſage for an Army of Strangers is not owing to a 
mere natural Right, without any Compact or Con- 
cefſion intervening; eſpecially when the Caſe is; 
that an Enemy to ſome of our neighbouring States 
deſires leave to _ his Troops againſt them, thro- 
our Territories. For it ſeems to be part of the Du- 
ty, which we owe to our Neighbours, eſpecially 
72h as have been kind and friendly, not to ſuffer 
any hoſtile Power to march along our Countryto 
their Prejudice, provided we can hinder the Deſi 
with no great Inconvenience to our ſelves *, And 
it is indeed one expreſs Article in moſt es, 
that neither e Soma nt Paſſage to the Foes 
of the other. or will it ſolve the Difficulty, 
to ſay that we ought to allow Pa ages if the War 
which is undertaken bezuft not, if it be aunjuſt. For 
thereis commonly much Time and much Thought 
requir'd to make ſuch a Judgment; and beſides it is 
look d upon as a piece of Raſhneſs, to thruſt in our 
Arbitration between two armed Parties, without 
their deſiring it, and to conſtitute ourſelves Judges 
of ſo great a Cauſe. But farther, ſuppoſing we 
grant the Requeſt, it is very poſſible, we may by 


* * 
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cbe Propriety of thoſe, in whoſe. Territories they 
As 


this Means fix the Seat of the War in our own 
Country, For what if the other Party ſhould 
meer and * ſtop his Adverſary, whilſt yet in our 
Borders? And i do not fee how we could blame 
him for this Proceeding, fince he is by no means 
oblig'dto receive the Foe into his own Dominions, 
on purpoſe to rid us of the Burthenand of the Trou- 
ble. It ſeems therefore the ſafeſt way of acting in 
this Caſe; if we can without any conſiderable Pre- 
judice to our own Affaits, to deny the Enemy 

aſſage, and actually to oppoſe him, if he endea- 
vour to force it without our Conſent. But if we 
are either too weak to hinder his Progreſs, or muſt 
on this Score engage in a dangerous War; the 
2 Neceſſity will fairly juſtify us to our Neigh- 

ur E. | ; Ion eve 
Ziegler in his Obſervations on Erotius aſſerts, that 
in this Caſe no one can naturally have a Right of 
ing through the Lands of another, bur all ſuch 
ght muſt be obtain'd by Compact; juſt as no 
Man has the Liberty of going through the Fields 
of a private Perſon, unleſs ſuch a Service is impo- 
ſed on the Fields by Virtue of their particular 
Tenure. He fays this will eſpecially hold good, 
when we have juſt reaſon to apprehend Danger 
from ſuch a Conceſſion . And this Point too he 
illuſtrates by a parallel Caſe between private Per- 
ſons. You may have a Right of making aThoxough- 
fare of Titiuss Yard; but if you appear there of- 
ten with Fire and Torches, ſo as ts endanger the 
Buildings, Titiuss Fear cannot indeed in this Caſe 


4 Tn this Caſe the Benefit deſired is not a Service without hurt; for there is a preſent Damage, and a great hazard of a fu- 
ture. For if an Army in its march cauſes ſometimes Waſte and Diſorder in an Allies Country, and among their own Coun- 
tyymen themſelves, what will it do in a ſtrange Nation? 9 "ay 4 both antient and modern, and preſent Tranſactions furniſh 
us with many Examples. See Tacitus's Hiſt. I. 2. c. 12. $. 87. Plin. Panegyr. c. 20. numb. 4. Phil. de Comines I. 6. c. 2. Far- 
ther, a great number of Men, which paſs through a Country, muſt of neceſſity make Proviſions dearer; b which means the 
greateſt part of the Natives ſuffer; but the Conſequences, Which may be apprehended, are far more burden ome, which we ſhall 
hereafter diſcourſe of, when we come to ſupply the Defects of the Author, according to the Senſe of Gronot ius in a large Note 

n Grotius, 1. 2. c. 2. F. 13. numb. i. . bs | | | 

I This is not the only (tas For he to whom Paſſage is gratited, may be overcome, and put to the worſt; and if ſoz 
let the Cauſe of making War be juſt or not, he will certainly revenge himſelf upon thoſe who did not keep his Enemy from in- 
vading him. But ſuppoſing there be nothing to fear from the ſtrange Troops which are ſuffered to paſs, the Abettors of the 
contrary Opinion agree, that many Precautions ought to be obſerved. The Men that are always in . rms are eaſily tempted to 
abuſe them, and commit great Outrages. Moreover, if they are very numerous, and find an Opportunity to ſeize on a conſide- 
rable Prey, how often have we ſeen Armies of Strangers ravaging or ſeizing to their own Uſe the Eſtates of a People who have 
called them to their Succour ? nor have their ſolemn Oaths and Treaties been able to deter them from this foul Perfidiouſſ neſs. 
See J. I. 4. c. 4. n. 5. & 1. 8. c. 3. Tit. Liv. Lib. VII. chap. 38. and what Wittitind fays concerning the Saxons, 1.1. Annal. 
What then may we expect from ſuch as are under no ſuch ſtrict Engagements, but only barely promiſe to do us no Injury? Fur- 
thermore, as in the Bodies of living Creatures the moſt tender Parts, and ſubject to be dangerouſly affected, are the inwards 
called the Vitals; fo all States almoſt have this in common, that the farther Men advance into the heart of a Country, they 
find it more weak and unarmed. The Carthaginians, otherwiſe invincible, were conquered near 1 Agathocles and 
Scipio. Hannibal ſaid he could never beat the Romans but in Italy. It is then a very dangerous thing, conſidering the Co- 
vetouſneſs of Men, which are never fatisfied, to lay open theſe Secrets to Strangers, who having Arms at hand, may make 
an Advantage of our Weakneſs, and puniſh our Imprudence. To this we may add, that in all States there never want Men 
turbulent and diſaffected, who are ready to ſtir up Strangers either againſt their Fellow-citizens, Sovereign, or Neighbours, as 
we are told by Francis Beaucaire in his Commentaries on the French Affairs; and Phil. de Comines, I. 7. c. 7. org of the 
Inhabitants of Piſa, to whom King Charles VIII. gave Liberty, when he paſſed through the Kingdom of Naples, to conquer 
it; and by Tacitus about the People of Lyons, Hiſt. I. 1. c. 65. Theſe Precautions are always neceſſary to be obſerved, unleſs 
where ſuch a Paſſage can't be prevented, for we may be often deceived, tho? we uſe all imaginable Circumſpection. And who- 
ever allows a Stranger to enter his Country, he gets either a Maſter or an Equal. But if we have no Reaſon to fear any thing 
either from him that would paſs, or from him againſt whom he marches; yet he certainly _— his * of the Advan- 
tage of the Commerce, which his Subjects might have with that Neighbour, upon whom they let in an Enemy. See what 
is farther ſpoken according to Gronovius, Note . . : ; : 

6 If a Prince ma forbid the Inhabitants of 155 own Country to go armed in all Parts of his Dominions, with much more 
Reaſon may he hinder Strangers. See Cicero, Lib. V. in Verren, c. 3. Moreover, a private Perſon has a __ to keep any 
from coming upon his Ground to hunt ſo much as Birds, Inſtitut. I. 2. Tit. 1. de Rerum Diviſ. F. 12. And ſhall not a Sove- 
reign have Noe to deny Paſſage to an Army of Strangers? See uf. Lib. 9. c. 2. Tit. Liv. I. 37. o. 7. Ce/ar de Bell. Gall. 
l.1.c. 8. Jo. Fred. Gronov. As alſo the Diſcourſe of Mr. Bynterſboet, De Dominio Maris, c. 4. publiſh'd A. D. 1703. 


And therefore twas unreaſonable for the Romans in Livy, B. 21. c. 20. to defire the Gaz/s, that they would not ant the 
Carthaginians a free Paſſage into /taly, becauſe they would thereby turn the War ou themſelves, and expoſe their own 
Country to be waſted for the Security of another, to which they had no Obligation. We have not (fay they) received any Ad- 
vantage from the Romans, nor Damage from the Carthaginians, which may oblige us to take up Arms for the one, or __ 
the other. b See the League of the Romans with the Carthaginians in Livy, B. 38. c. 38. and with the Eto/ians, Polyb. 
Excerpt. Legat. 28. © "Tis remarkable what Plutarch reports in his Life of Lyſander, that when the City of Athens was 0 
preſs'd by the Thirty T'yrants, the Thebans paſs'd a Law, that whoever ſhould carry Arms through Bœatia againſt the A. 
nan Tyrants, ſhould be free from the Notice of the Theban Eyes or Ears. | 
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abſolutely take away your Right; but he may hin- 
der you from going in ſo dangerous a manner, an 

conſequently may abridge your Privilege, though 
he cannot annul it. But as to this way of argu- 
ing we muſt obſerve, that in the Queſtion now 
before us, we do not by the Liberty of Paſſage 
underſtand any ſettled and conſtant Service; but 
only an occaſional, and as it were a momentary uſe 


of another's Territories or Poſſeſſions, to which we 


are driven, either by Neceſſity, or by the Proſpect of 
ſome extraordinary Advantage, when it would be 
Inhumanity in the other Party, not to comply 
with our Wants, and with our Requeſt. | 
Examples, which are of ſogreat Weight in de- 
termining other Queſtions, have little Force as to the 
Deciſion of this. For generally as People have been 
ſtronger or weaker, they have required Paſſage with 
Modeſty, or with Confidence, and have in like 
manner granted, or refuſed it to others. * Age/ſi- 
cc Jus in Plutarch, when the Trallians * demand- 
cc ed an hundred Talents, and as many Women for 
ec the Price of his Paſſage through their Country, 
c ask d them pleaſantly, I hy the Commiſſioners were 
& ot there ready at hand to receive them? and wit h- 
ce out farther Delay march'd forward, encounter d, 
& and routed them. He ſent to the King of Ma- 
cc cedon, to deſire the ſame Favour, who anſwer- 
“ ing, that he would take time to conſider of it; 
cc Let him conſider of it, ſays Age ſilaus, and in the 
“ mean while we will go er rd. The Macedo- 
cc nian admiring, and tearing ſuch Spirit and Reſo- 


4 lution, humbly requeſted him to paſs at his Plea- 


8 Sf, 
But the chief Example produced on this Point, 
is that of the Ifraelites, when deſiring to paſs thro 
the Edomites Country, they voluntarily offer'd 
the following Conditions: © That they would 
& march along the King's Highway, without turn 
“ ing into the private Fields or Vineyards, and 
&« would immediately tender Money for every 
ce thing of theirs which they ſhould have occaſion 
e to uſe.” The Edomites rejecting theſe Terms, 
and endeavouring in a hoſtile Manner to hinder 
their Paſſage, HT didnot think it juſtifiable to ob- 
tain it by Force, but took a large Compaſs round 


Of the mutual Duties of Humanity. 


about their Borders; and when at length they wen 
oblig' d juſt to touch onꝰ ſome part of their _ 


they did not take occaſion from the former moſt; 
human Treatment, to commit any Violence - 
Treſpaſs in their march v. As to the ſame People, 
when Sibon King of the Amorites, not only refuſed 

thern the like Privilege, but camè out arm d too 
poſe chem, probably before they had reachd f. 
| ey reach'd his 
Coaſts, and therefore ſet upon them without an 
Reaſon or Provocation, we find he was overthrown 
in the Combat; but he ſeems to have ſuffer d this 
Fate, not ſo much for denying them Paſſage, 25 for 
raſhly encountring them upon ſo little olour or 
Pretence. For otherwiſe it would have ſeem'd too 
hard to puniſn the Neglect of a piece of Humani. 
ty with the ruin of a whole Nation; ſince it ap 
E that theſe Amorites were ſeated without the 
orders of the 9 Land of Promiſe, the Inhabitants 
of which God Almighty had by a ſpecial Decree ag. 
judg'd to utter Extirpation and Deſtruction. & Nor 
Vill it alter the Caſe to ſay with ſome that the 4. 
moritos here, to make their Fear juſtifiable, ought 
&. not to have rejected ſo fair Conditions, but ſhould 
have immediately treated about accepting and 
regulating them; but that now by refuſing all 
peaceable Conference and Commerce, they had 
% rendred themſelves liable to be dealt with as the 
© moſt unjuſt and moſt unfaithful of Men: For 


by the eommon Right and Privilege of Mankind, a 


Breach ** of the Law of Humanity does not de- 
ſerve the utmoſt Rigor and Extremity of Pro- 
ceeding. 

VI. Amongſt theſe Matters of haryle/ Prat, 
which Nature engages us to allow freely to all Men, 
Grotius reckons the permitting Goods and Merchan- 
diſe to be carried through our Dominions. Ziegler 
accuſes Grotius of a Contradiction on this Point, 
whilſt in one place he ſays, That no one can have a 


' Right of hindering any Nation from maintaining Traf- 


fick and Commerce with any other Nation that is re- 
mote from them; and yet in another place of the 
ſame Chapter he grants, That it is lawful for one 
Nation to contract with another for all the Goods of 
one kind not to be found elſewhere ;, ſo that no other 
People ſhall have the Liberty of buying them. But 


7 To theſe Examples, which rather prove what was done, than what ought to be done, we may oppoſe ſome Examples 


more remarkable, viz. of ſome People who have been badly rewarded for their Eaſineſs in 


ranting Strangers Troops to pals 


their Country. So it was that Phebidas got poſſeſhon of the Caſtle Cadmea, Died. Sic. Lib. 45. c. 20. And the City of 
Meſf na was taken by the Captains of Agathocles's Army, Polyb. Hiſt. Lib. I. as Gronovius obſerves. See the Diſcourſe of Bud- 
deus about theſe Expeditions among his Selecta Fur. Nat. & Gen. $ 30. 

3 They never entred into [/umea, but marched upon the Borders of it, and bought their Proviſions of the /dumeans. See 


Mr. Le Clerc upon Deut. 2. 9. 


9 It is a wonder that our Author, contrary to ſeveral expreſs Paſſages in Scripture, ſhould exclude the pits from the 


Number of the Seven Nations which God had ordered to be deſtroy'd, viz. Deut. 7. 1. and 20. 17. Nevertheleſs, it is true, 


that thoſe whom he here | 


ks of were not in the Land of Promiſe properly ſo called, which contained all the Country be- 


_ tween Jordan and the Mediterranean Sea; and conſequently if King Sibon had granted the 1/rae/ites a quiet Paſſage, they had 
not executed the Sentence which God had pronounced upon that part of the Amorites. See Mr. Le Clerc upon Gen. 10. 16. 


- and Numb. 21. 22. 


10 See Mr. Thomaſins's Inſtitut. Furiſpr. Div. Lib. 2. c. 6. F. 16. in oo Mr. Buddeus in his Elements, Phil. Pratt. 


Part II. c. 4. ſ. 8. F. 3, &c. maintains, that ſuppoſing the War w 


ch that Prince, who deſires a Paſſage through our 


; Country, makes, is juſt and neceſſary; and on the other fide we have no reaſon to fear any thing either from him that is to 
paſs, or him againſt whom he marches, we are under an indiſpenſible Obligation to allow him a Paſſage ; and his Reaſon is, be- 


+ cauſe the Law of Nature obliges eve 


one to aſſiſt thoſe who are unjuſtly oppreſſed ; and with much greater Reaſon ought we 


to be no hindrance to ſuch as undertake their own Defence. See Lib. 2. c. 5. $. 6. Note 3. above. 
Mr. BaRBEYRAC's NOTES on F. 6. 


3 Grotius ſeems to underſtand, either mediately or immediately. This ap 


s from the Reſtraints that he puts upon the 


_ Traffick which he ſuppoſes to be allowed between the two Eſtates, of which the one engages to ſell the other a certain fort 
of Wares which grow no where elſe; it being meant, as he adds, that the 9 who have obtained the Privilege of buying 


theſe Wares only, are ready to ſell them again to others at reaſonable Rates. 


or granting that we have Neceſſaries of Lite 


. Jufficient to fatisfy Nature, it matters not of whom we have them. So that our Author's Diſtintion might have been ſpared. 


2 Or the Poades, as we find them called in the Lacon. Apophthegm. of the ſame Author. 


dee Deut. ii. 6, 34 Numb. xx, xxi. 


now 


18 Contract of Engroſſment it is plain 

_ ee thus far hinder'd from trading in 
l ame Country. Vet it is eaſy to bring off * 
os by ſaying, that in the former Paſſage by bin- 
_" Ne underſtands, not hindering them by virtue 
2 precedent Bargain or Covenant, but hinder- 
, them by open Methods of Violence. Yet on 
4 Whole it muſt be confeſs d, that he has not 
1 ht the preſent Queſtion to a full and clear 


2 n. For truly ſpeaking, the Law. of Humanity 
— — ſeem to plies us to grant Paſſage to any 
ther Goods, except ſuch as are abſolutely neceſ- 
; for the Support of their Life to whom they 
10 thus convey d. But as for thoſe who import 
hich Commodities as improve and encourage Luxu- 
or from which thole who deal in them do not 
ek any Supply of real Wants, but rather — ex- 
-ffjve Gain, and an Indulgence to covetous Deſires, 
] do not ſee what Right they have to demand Paſ- 
lage throꝰ our Coaſts for this Kind of Trafhck, or on 
I Pretenſions they can claim ſuch a Privilege as 
their Due. I confeſs, there ſcarce appears any pro- 
bable Colour on which we ſhould deny unarmed 
Veſſels the Liberty of an open Sea, which we . 
Maſters of, whilſt they are bound to a third People, 
with whom we are at Peace. And to this Point, 
chiefly relate all thoſe Authorities and Teſtimonies 
of Authors uſually produced in the main Diſpute. 
But thus much we may reaſonably do, we may itop 
the Veſſel in ſuch a Caſe, and force them to leave 
their Cargo in our Territories, that we may have 
theBenefit of the firſt Purchaſe. For beſides that 
the frequent Paſſage of Strangers may ſome time 
create Danger, or at leaſt may give Suſpicions to 
our State, what ſhould hinder us from deriv1 
that Profit on our own People, which would other- 
wiſe be made by Foreigners? ſince in Matters of 
Favour we ought conſtantly to prefer the former 
to the latter. And thoꝰ in Strictneſs it be indeed no 
Damage to us, if we permit the free Tranſportation 
of theſe Commodities, and tho' the third Party 
who receives them, does not properly injure us by 
making a Gain, which 'twas inour Power to have 
ſecured before him; yet fince he has no Right of 
excluding us from ſuch a Gain, why ought we not 


to love ourſelves beſt, and to be before-hand with 


2 As the Duties of Humanity _ reciprocal, and he that has received a Benefit ought to make ſome Acknowl 


Of the mutual Dutier of Humanity... 


241 


him in the Advantage? Which we ſhall be, if 
whilſt we lie thus in the midſt between two Peo- 


ple, we take care not to let ſuch Goods paſs from 


one to the other, without going firſt thro our own 
Hands. And unleſs this be admitted for fair and 


equitable Dealing, I ſee not on what Grounds we 


can. defend thoſe Staples, and other Rights which 
we find in ſome Countries, by virtue of which Fo- 
151 Commodities are ſtopp'd, and carried to the 
public Place of Sale; and Strangers are permitted 
to traffick, not immediately betwixt themſelves, 
but at ſecond-hand with the natural Subjects. 
VII. From what has been ſaid, there may well 
ariſe this farther Queſtion, Whether the Law of 
Humanity will permit us to require T9i/, or Cuſtom 
tor Goods tranſported thro? any Land, River, or 
narrow Sea, ſubject to our Dominion? For at firſt 
Sight it ſeems inhuman, not to grant ſuch a Privi- 
lege without Price, which the Law before- men- 
tion'd allows freely to all Mankind. | 
Now why Cuſtom ſhould be impoſed on Goods 


carried over Land, there is this manifeſt Reaſon, be- 


cauſe ſuch heavy Conveyance ſometimes treſpaſſes 
on the Fields adjoining to the common Roads; and 
becauſe the Sovereign of the Country is put to 
charge, both in repairing the Ways, and in ſecu- 
ring the Paſſengers :. And farther, if it be neceſ- 
ſary to erect Bridges for this Purpoſe, it is plain in 
N that the Sovereign may ſet up a Toll to re- 
imburſe himſelf for thoſe Expences; and at the 
ſame time, he who does require ſuch Toll, is oblig'd 
not only to let the Bridges ſtand, but likewiſe to 
keep them in conſtant Repair. Grotius on the 
I Kings x. 19. obſerves, that a great Toll was paid 
to Solomon for the Horſes brought thro' Fudea 
from Egypt, to the Syrians, or to the Hittites; and 
thus too no Frankincenſe was tranſported without 
Cuſtom. The like /mpoſitions are reaſonable in thoſe 
Places, where by the Induſtry of the Natives, the 
Roads are render d more ſhort or more eaſy ; as by 
the filling up of Pits and Ditches, or by other uſe- 
ful Labours, for the Convenience of Paſſengers 
and of Goods. Thus of old, had any one cut thro? 
the /ibmus, and join'd the /onian and Egean Seas, 
he might fairly have required ſome moderate Toll 
of the Merchants and Sailors; which they would 


ent of it, 


Strangers have no juſt Reaſon to complain that _ are obliged to put their Goods to Sale in the Country, — they'll buy 


them at a reaſonable Price, becauſe by that means 


ey will get by them, tho' perhaps not ſo much as they would have done, if 


- . j But if the Merchandizes or Wares be ſuch as we are well ſtored with, or trade 
o I 1 eee in; becauſe tis evident, that ſo much Profit as theſe Traders make in 
with. thy 7 a by" xd * tis ſo much Loſs to ourſelves. But if in refuſing a Paſſage, we deprive the Strangers that demand 
it 4 Profit they rk make, without _ Advantage to ourſelves, 'tis inhuman to envy others the Benefit which we can't 


obtain ourſelves ; and ſo much the more, if t 


e other People to whom they would carry theſe Merchandizes, can't have them 


1 rice. See Mr. Buddeus, as above, 5. 4, 5. Mr. Hertius in his Note upon this Place of 

_ A ar) Wagga Pr 2 but the Right of Sraple may take place among Citizens of the ſame State, either with 
relation to — who come to ſell their Merchandizes and Wares in their Country, i. e. they may not allow them to ſet 
them to Sale but in . certain Place ; but he does not ſee why ſuch Perſons as brin Foreign Commodities, whether of their own 
Growth or Manufacture, to carry them into a third Country, ſhould be obliged to put them to Sale ; eſpecially if the People 
thro' whoſe Country they are carried, have no great need of them. For my part, there ſeems to me to be no Injuſtice in it, 
rovided we are willing to furniſh theſe Strangers with ſuch Things as they are ſeeking elſewhere, when they have paſſed our 
8 whether of our own Growth or Manufacture, at a reaſonable Rate. For why ſhould they go far for what they may 
have — at hand ? And why ſhould they not accommodate themſelves among us, who are nearer than others? So long as they 
may make a tolerable Gain, tho? not ſo great as if they were ſuffered to go farther. So that in this Caſe it is at our Liberty ei- 
ther to allow Paſſage, or not, for Foreign Commodities; all that we are to beware of is, that in denying we do not prejudice 
the Commerce of the Inhabitants of our own Country, or bring ſome other Inconvenience on them ; but this is a matter of 


Prudence only. 


3 Stapula, this word comes from the German, Stapelen, which ſignifies, to put into an Heap or Pile. See Mr. Menage's 


Etynolog. Diction. & Margquard. de Fur. Mercat. Lib. 2. c. 6. 


Mr. BARBEYRA CJ NOTES on . VII. FEY 
1 ä ies, hey who received theſe Tolls were obliged to make the Roads fafe. So that if a Man was robbed in the 
eee by rake good what he had loſt. Some lays that this Cuſtom is uſed at this Day in ſome Places of 
— 


England and Italy. See Furetiere's Diction. in the word Peage, and 


Saxon Laws, Lib. 2. Art. 27. 4 
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not have been unwilling to give, the Voyage be- 
ing now perform d With i. Expedition and 
more Security. And tho this Project was never 
ſet on foot, Strabo informs us, That the Mer- 
& chants of Aſa and Zaly, rather than paſs out of 
c one of theſe Seas into the other, by the tedious 
ce and dangerous Coaſt of Malea, were extremely 
<« well ſatisfied to put in at Corinth, and fo carry 
cc their Effects over Land; notwithſtanding the 
6“ Duties to be paid there for all imported or ex- 
4 ported Goods.” Another Reaſon which ſome 
bring to aſſert the Equity of Impoſitions on Land- 
Carrage, is this, that * ſo perpetual Confluence 
of Strangers the Price of Proviſions is exceedingly 
rais d. To which we may add in Concluſion, 
that à Sovereign, on this account, requires ſome 
Acknowledgment from the Goods of Foreigners, 
becauſe he ſuffers them by paſſing thro? his Ter- 
ritories, to receive ſuch Goods immediately from a 
third People; whereas ſhould he erect a Staple, 


the Gain and Benefit would be fairly intercepted | 


by his own Subjects. | 
As to the River Tolls, this amongſt other Ar- 
guments may be offer'd to juſtify them, that fince 
the Water by continually preying on the adjoining 
Lands, and ſometimes by overflowing them, is the 
Cauſe of no inconfiderable Damage, for the pre- 
vention of which it is often neceſſary to ſecure them 
with Banks and other Worts of great Charge and 
Labour; it ſeems by no means unreaſonable, that 
towards the making up of theſe Loſſes, ſome mo- 
derate Conſideration ſhould be allowed by thoſe 
who gain Adyantage by the River, without being 
concern'd in its ordinary Miſchiefs. It is true in the 
Capitularies of Charles the Great *, one Order for- 
bids to take Toll in thoſe Rivers, Ubi nullum adju- 
torium præſtatur itinerantibus, Where no Aſſiſtance is 
given to the Paſſengersa; but this Conſtitution ſeems 
to have been made in favour of the natural Sub- 
Pore and there is no Neceſſity of extending it to 

oreigners *. N 

It is a more difficult Point, to ftate the Equity 
of Tolls demanded in Seas. This indeed is be- 
yond diſpute, that the Sovereign of a Sea may 
_—_— Duties anſwerable to the Charge which he 
ows about it ; as for the ſetting up of Marks 


of Humanity. Boox III 


near Rocks and Quickſands, for the keeping gf 


Fires to direct Veſſels in the Night, or for — 

the Coats of Pirates. But whatever is demande3 
farther than upon theſe Accounts, will not admit 
of ſo good Defence; inaſmuch as the Paſſap ex 
unarmed Ships is plainly one of thoſe harmleſs Be. 
nefits which Humanity lays in common. Vet 
where ſuch Pretenſions are made, the Pleas which 
ſupport them do not ſeem altogether abſurd; x; 
that no one ought to be blamed for making the 
beſt of his Dominions, or for raiſing ſuch Profits 
from his Waters as others do from their Land 
That, fince he who enters the Territories of anc. 
ther, is for that time his Subject, we may compel 
the Ships of Foreigners, whilſt they paſs thr 
our Sea, to let our Subjects have the firſt Pyr. 
Chaſe of their Goods; and that if we give up this 
Claim, we may require ſome reaſonable Conſide. 
ration in lieu of it. That altho* we cannot per- 
haps ſet up a Staple in ſuch a Sea, becauſe the third 
Nation whither thoſe Ships are bound, may not 
have the Uſe of Sailing, and therefore cannot 
fetch the Goods from us, neither have we, it may 
be, the Liberty of ing them thither; yet it 
ought = to be thought hard, if we pur in for 
ſome little ſhare in the Gain; ſince we permit 
Strangers to fail thro! our Water, with ſo much 
Expeditionand Convenience. But upon the whole, 
it muſt be confeſs'd, that ſince this Toll by Hes 
is, for I know not what Reaſon, accounted more 
odious than what is demanded by Land, it ought 
to be exerciſed with great Prudence and Modera- 
tion, and without the leaſt Appearance of Extor- 
tion or Avarice. And after all there may, tis very 
likely *, be a Sovereign or two, who ſhall claim 
an Exemption from the common Duty, and bal 


his Pretenſions on good Reaſon ; as that his Do- 


minions bordering on the fame Sea 4, incloſe it 6 
at both Ends, as to give him a fair Title to its 
Uſe; or that on ſuch a Uſe of it, his Commerce 
with Foreign Nations, and conſequently the Good 
and Safety of his own People almoſt entirely * de- 


1 or in theſe Caſes it would be unrea- 
0 


nable, that to obtain the Liberty of a harm- 
leſs Paſſage by Sea, he ſhould be reduc'd to a 
kind of * tributary Condition 3 nor will any 


2 Either in taking care that the Commodities be not endamaged, or for the Safety of their Perſons. 


3 Our Author has a principal . here to the Streight of 
vince of Schonen, belonging to the 


e Sound, for he was at that time Profeſſor at Lunden in the Pro- 


wedes ſince the Peace of Notſchild. 


10 
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4 This Reaſon proves nothing. The Subjects of this Prince trade together by Land, but if they will tranſport their Mer. 
chandizes by an Arm of the Sea, why ſhould they refuſe more than other People to pay an Impoſt to the Maſter of the Streight, 
either as a Satisfaction for the Charge he is at to ſecure them a commodious Navigation, or as a ſmall Acknowledgment of the 
Profit they reap themſelves from an open Paſſage, which ſhortens their Courſe, and makes their Trade more flouriſhing? And 
tho? there be no other Communication between the Countries of that Prince, which are above and below the Streights, this does 
not at all leſſen the Right of him that has the Poſſeſſion of it. Otherwiſe it would follow, that he that hath a Country ſur- 
rounded with another's States, ſuch, for example, as are Avignon and Orange in the Kingdom of France, hath a Right to aſſert, 
that the Lord of that Country which incloſes his muſt ſuffer all Merchandizes and Goods to paſs backward and forward without 
paying any Tax or Impoſition, which our Author will never grant. And I can't ſee what Privilege Navigation can pretend to 
more, ſince the Gulphs and Streights of the Sea, according to our Author's own Principle, Lib. 4. c. 5. F. 8. belong no more 
to any Prince, whoſe Country they border on, than the Highways taken out of his Lands. See Mr. Bynker/hoet's Piſcourls 
De Dominio Maris. c. 4. p. 28. 

s Su — that the People be ſo poor, that a moderate Tax laid upon their Goods and Merchandizes which they tranſport, 
would diſable them from trading, and providing themſelves the Neceſſaries of Life. In this Caſe the Maſter of the Streight 
will be obliged to ſuffer the Veſſels of that People to paſs without exacting any Cuſtoms of them. But yet he may take them of 
Foreign Merchants for their Paſſage ; becauſe, tho it — to be a leſſening their Profits, yet they know how to indemnify them- 
ſelves in ſelling their Merchandizes, without which their Fellow Citizens, to whom they ſell them, muſt either want ſome of 
the Neceſſaries of Life, or buy them at an exorbitant Price. And tho” perhaps, if the Maſter of the Streight ſhould altogether 
refuſe them a Paſſage, they would be in great Want of ſeveral Things, yet it does not follow, that they muſt therefore be exempt- 
ed from ſuch Cuſtoms, becauſe that open Paſſage procures a flouriſhing Trade, and a great Abundance of all Things they have 
need of, and much more. 

5 That Prince is no more tributary to the Maſter of a Streight for paying a Cuſtom, than a Traveller in a ſtrange Country, 

ying the Toll of a Bridge or River is tributary to the Lord of the Country who receives it. It is not (as an £ng/i/þ Au- 

r, viz. Mr. Moleftoorth in his Memoirs affirms ) a ſervile Acknowledgment of the Sovereignty of that Prince over the Seas, 


of which the Streight is a Key. We may as well ſay, that by paying the Toll over a Bridge or River, which are on the Border 


of a _ County; we attribute to him the Sovereignty over all the Country. 


2. lex Longobard. lib. 3. Tit. 1, Leg. 21, one 
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CHAP. III. 


one be much inclin d to cenſure him, if upon ſo 
odious a Provocation he endeayour 2 poſſible 
Means to free himſelf from ſuch Exaction and Op- 
offion. Nor will it render his Reſentments leſs 
| ifable, to alledge on the other ſide, that other 
Nations have agreed to pay the Impoſition: be- 
-zuſe their Support and Safety is not ſo immediate- 
y concern'd in the ule of ſuch a Sea, and there- 
. they may afford to allow the Sovereign of the 
dena ſhare in their Gains, without grudging or re- 
ming. As the Caſe is very different, whether a 
un deſires Way through my Grounds, becauſe 
without this Privilege, he would be as it were ex- 
cluded from the World, and confined to Solitude, 
or becauſe he could not otherwiſe carry off the 
Fruit of his own Land; and whether he makes the 
ame Demand, purely to ſhorten his Paſſage, and 
impoſesa Burthen on my Eſtate, not to relieve his 
own Neceſſity, but to promote his Convenience 
d Eaſe. Tn | 
4 They tell us, that the King of Alyſſinia, or E- 
thiopia, pretended of old to a certain Tribute from 
Eeypt 3 upon account that the River Mile, to which 
that Country owes its Fruitfulneſs, took its Riſe in 
his Dominions and that afterwards when the Tyrks 
had ſeiz'd on Egypt, and uſed great Severities to- 
wards the Chriſtians, the AMyſſinian Prince made an 
Attempt to have turn'd the Channel of the Nile 
into the Red Sea, but without Effect. Theſe Pre- 


tenſions and theſe Proceedings, which bear ſome 


Relation to the Caſe before us, we cannot but 
look upon as unjuſt *. _ | | 
Some would determine this whole Buſineſs by the 

means of Compact and Covenant, which Method 

wethink not to bealtogether accurate and deciſive. 

For it remains ſtill in . Hg what was the ori- 

inal Reaſon of theſe Covenants; and whether the 

fader ofthe Sea may deny Paſſage to others, until 

ſuch time as they ſhall enter into the ſame Ar- 

ticles of Agreement. Though indeed when ſuch 

a Covenant has once paſs'd without any natural 

Flaw or Weakneſs, which might render it invalid, 

both Parts are obliged ſtrictly to obſerve it; fo 
that the People whoule the 7 aſſage deſired; ought 
on no account to deny the ſettled Im poſition, and 
the Maſter of the Sea ſhall not raiſe the Duty 
higher than what has been thus eſtabliſh'd by 
joint Conſent *®. MNicephorus Gregoras reports, 
that the Caliph of Egypt obtain'd by Covenant of 
the Emperor- of Conſtantinople, Licenſe for the 
Merchants of his Country to paſs through the Thra- 
cian Boſphorus. Which Privilege was therefore ſo 


eaſily granted at firſt, becauſe it ſeemd a Matter 


of little Importance. But when in courſe of time 
it appear'd to be a Point of very conſiderable Con- 
ſequence, it was found impoſſible to revoke the 
Grant, after it had been by long Cuſtom enforced 
and eſtabliſh'd 9. „ 
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But in Caſe the oppoſite Shore is poſſeſs'd by 
another People, ſo that the Sea is either held in com- 
mon by both, or elſe as a middle Point divides the 
Confines of the two Dominions, though here 
perhaps one of the Stares wy may by Compact or 
Conceſſion require Toll o Paſſen ers, yet the 
Subjects of the other State ſhall by no means 
ſtand liable to the ſame Impoſition, ſince they fail 
in their own Water “. £ 

VIII. Under the fame Head of common and 
innocent Privileges Grotizs © likewiſe reckons the 
liberty of Sailors, to touch and to reſt a little on. 
any Shore, for the ſake of Health, or of freſh 
Water, or on any other juſt Account. Thus the 
Trojans complain in Virgil *: 


| Quod genus hoc hominum ? quæve hunc tam bar* 
bara morem 
Permittit patria ? hoſpitio prohibemur arene, 
Bella cient, primaq; vetant conſiſtere terrd. 
Si genus humanum & mortalia temnitis arma, 
At ſperate Deos memores fandi atque nefandi. 


What Men, what Monſters, what inhuman Race; 

What Laws, what barbarous Cuſtoms of the Place, 

Shut up a deſert Shore to drowning Men, 

And drive us to the cruel Seas again? 

If our hard Fortune no Compaſſion draws; 

Nor hoſpitable Rights, nor human Laws; 0 

The Gods are juſt, and will revenge our Cauſe. J 
| | Mr. Dryden. 


But tis obſervable that they profeſs·d before, 


Non nos aut ferro Libycos populare Penates 
Venimus, aut raptas ad littora vertere prædas; 


Non ea vis animo, &c. 


We come not with Gig of waſteful Prey, 
or 


To drive the Country, force the Swains away: 
Nor ſuch our Strength, nor ſuch is our Deſire. 
133 | : Mr. Dryden 


Whence we are taught that the Party who de- 
ſires this Favour, ought to appear on ſuch Coaſts 
with moſt innocent Intention, ſo as neither to create 
any Danger to the Inhabitants, nor any probable 
Grounds of Fear. And therefore Dido's Anſwer 
to this Speech is exceedingly wile and proper : 


Res dura, & regni novitas, me talia cogunt 
Moliri, & late fines cuſtode tyert : 


— My cruel Fate, 
And Doubts attending an unſettled State, 
Force me to guard my Coaſts. 


Mr. Dryden. 


7 But our Author himſelf, reciting the ſame Example above, 1: 2. c. 6. F. 8. ſays, according ts the Senſe of the Interpre- 
ters of the Roman Law, that he is obliged to grant a Paſſage, eſpecially if he make ſome Acknowledgment. See Digeſt. I. 11. 
Tit. 7. de Relig. & Sumpt. fun. &c. Leg. 12. Let any Man then conſider, whether the Conſequences which our Author 
draws from 5 Circumſtances he ſuppoſes in favour of his Prince, be well grounded; and if this Prince has any way to oblige 


the Maſter o 


the Streight to let him _ his Merchandiſes free of all Toll, fince other People pay it willingly. 


This Inſtance, tho' our Author paſſes a true Judgment as to the Pretenſions of the Ayu Prince, yet has little or no rela- 


9 What does this prove? 


10 But our Author elſewhere acknowledges, viz. Lib. 4. c. 


lation to the Cuſtom or Toll which a Maſter of a Streight exacts of the Merchandiſes which paſs through it. | 
5. . 8. that whoever has ſettled himſelf firſt upon one of the 


Coaſts of the Streight, and has taken poſſeſſion of the whole Streight, he that comes afterward to inhabit on the other fide is 
Maſter only of his own Ports and Shore. So that in this Caſe the firſt Occupant! has a Right to require Cuſtoms of the Veſ- 
{els of the other, as if he had both ſides of the Streight, unleſs he be diſpenſed with by any Agreement. 


Aid. Becler. ad Grot. L. 2. c. 2. ſ. 14. Lib.q L. 2. e. 2. f 15. 4 Aineid. 1. ver. 542. 


For 
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For before we grant any thing of this kind, we 


ought to be well aſſured whether the Perſons ap- 


proaching come as Friends, or as Enemies, what 
Appearance the Fleet makes, what Force and Figure 
the Men bear who are to land; and farther, whether 
they are free from all contagious Diſtempers *. 
When there ariſes no Obſtacle on either of theſe 
Accounts, as it would be then moſt barbarous In- 
humanity, to deny the Liberty of harmleſs Acceſs 
to Shore, ſo thatFayour being once granted,calls for 
one more, altogether as reaſonable, the Privilege 
of erecting little momentary Hurts for preſentShelter, 
which is neither any prejudice to the Shore, nor any 
Abridgment of our Right and Property. Indeed 
Reaſon forbids that any one ſhonld raiſe a /aftin 
Structure or Edifice on the Strand, without 3 
Allowance from the Sovereign *, eſpecially if it 
could not be done but by endamaging others®. 
Altho' ſome Nations have by formed Compact 
ſettled the Point of Acceſs to Shores and Ports , 
yet this does not hinderthe like Kindneſs from be- 
ing due by natural Right; fince many Duties ari- 
ſing from thoſe Virtues which impoſe only an Im- 


perfect Obligation, are frequently ſtrengthen'd and 


confirm'd by civil Covenants and Laws. Be- 
ſides, our preſent Aſſertion regards chiefly this cx- 
traordinary Caſe, when Perſons contrary to their 
88 are driven by ſome Violence on a fo- 
reign Coaſt; whereas theſe Covenants which ſome- 


times paſs betwixt Nations, uſually have for their 


Subject the Point of conſtant and continual Acceſs 
on common Occaſions. Therefore for this latter 
Indulgence, it is on no account abſurd to require 
ſome moderate Conſideration. But in the former 
Cafe it would be extreamly baſe and —=— = 
charge as a Debt ſo ſmall a Relief of Perſons in Di- 
ſtreſs, and as it were to ſet a Price upon our Charity. 
IX. Another Duty of Humanity is the Admiſ- 
ſion of Strangers, and the kind Reception and En- 
tertainment of 774vellers. Some of the Antients car- 
ried this Point to the heighth of Ambition and O- 
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found the ſtricteſt Relation, and the moſt ſacred 


Friendſhip ©. But to give a natural Right to 


' theſe Favours, it is 1 omar that the Stranger 


be abſent from his own Houſe on an hone}, oro 
a neceſſary Account; as alſo that we have no Obie. 
ction againſt his Integrity, or Character, Which 
might render our Admiſſion of him, either dan 
rous or diſgraceful ; and farther, that he 3 at 
8 hire Lodgings for his Money. And there. 
ore in antient Limes, When publick Inns either 
were not in uſe, or elſe accounted ſcandalous 
and unworthy to receive a good and virtuous Gueſt 
the Neceſſity of this Duty was greater and more 
ſtrictly binding, than it is now in moſt parts of Ea. 
rope; where we meet with ſo many of theſe Houſes 
exactly fitted and furniſh'd, not only for all Ups 
and Convenience, but even for Ornament ang 
Splendor. | | 
Now although Inhoſpitality be commonly, and 
for the molt part juſtly. cenſured, as the true Mark 
of a ſavage and inhuman Temper, yet the Point 
will now and then bear a diſpute, eſpecially astg 
the Caſe of thoſe who wander into forcign Coun- 
tries purely on account of Curiofity ; whether or 
no ſuch Perſons may claim free Admiſſion by any 
natural Right . The Spartans to juſtify themſtlyes 
in driving all Strangers from their Coaſts, thought 


this one Reaſon ſufficient, Left the Converſe of 


Strangers ſhould introduce a Corruption, ora Con- 
tempt of their receiv'd Manners and Cuſtoms * 
In anſwer to which it is well urged by ſome, that 


what we practiſe at home is not always the belt, 


nor what others do abroad the worſt; if then a fo- 
reign Cuſtom be really berrer, it is abſurd to de- 
ſpiſe, and to reject it on the Score of its being 
Vortign. That this is the Temper and Property of 
Curs to fawn on domeſtict Slaves, and to bark at the 


moſt noble and excellent of Strangers. That thoſe 


Men uſually contract a Roughnets and Clowniſh- 
neſs of Behaviour, who never breathe out of their 


native Air, and ſee no more of the World than 


ſtentation, conceiving the Right of Hoſpitality to what paſſes under their Noſe*. As to the Que- 


e ER Mr. BarBEYRAC's NOTES on F. VIII. 

* See Mr. NMoodt's Book called, Probabilia Juris, li. e.] The Probabilities of the Law, Lib. 4. c. 1. 

2 Sometimes, on the contrary, as our Author obſerves a little below, one People agree with another that they will not come 
into the Ports, nor on the Coaſts one of another, as appears from two Treaties made long ago between the Romans and Car- 
thaginians, That the Romans and their Allies ſhall not fail beyond the fair Promontery,unleſs they are driven farther by a Tempeſt, 
or by the Purſuit of their Enemies; and if thro' theſe Means they paſled their Bounds, they ſhould buy nothing, nor meddle 
with any thing but what was either neceſſary for Sacrifice, or to repair their Veſſels, and ſet fail again to return within five Days. 
Polyb. I. 3. This was their firſt Treaty. The ſecond was, that no Roman ſhould trade into Sardinia or Africk ; that they 
ſhould not build any City there, nor land, unleſs to get Proviſions, or repair their Veſſels; and if they were driven aſhore 
by a Tempeſt, they ſhould depart within five Days. Lid. C 20308140 \; 

3 SeeF. 4. above, and Lib. 2. c. 6. $..5. where you'll find Examples of theſe imperfe& Obligations, which have been made 
perfect by the Determination of the Legiſlator, who has made them effectual by Law: As alſo, ſee Lib. 4. c. 2. below. 

Mr. BaxBzyRac's NOTES on S. IX. rk 

7 For the ſame Reaſons Lycurgss forbad the Lacedemonians to travel out of their own Country, left they ſhould learn the 
bad Cuſtoms and coarſe Manners of Strangers. Plut. Inf. Lac. See Potter's Archeol. Gree. 1. 4. c. 21. | 

2 Add. Plin. N. H. I. 26. c. 1. Vid. I. 50. D. ds acg; rer. don. Ariſtot. Mag. Moral. I. 2. 11. Of all kinds of 
Friendſhips that ſeems to be the firmeſt which is expreſs d in the courteous Entertainment of Strangers; becauſe the Perſons 
here having not the ſame Ends and Intereſts to propoſe, cannot ſo eaſily fall into Contention, as thoſe who are Members of 
the ſame State. Homer ſays, the Poor and 6p. e are the Care of Joe; and again, the ſuppliant Stranger craves a Bro- 
ther's Love. In Lucian (de 2 amongſt 
which follow. They practiſed all kinds of Injuſtice ; for they neither kept their Oaths, nor receiv'd Strangers, nor gare 3 
patient Hearing to the Requeſt of the Miſerable. Of the Humanity which. the Indians ſhew to Strangers, ſee Diod. Sic. |. 2. 
c. 42. Add. Plale de L. L. I. 12. AZlian (. H. I. 4. c. 1.) recites this Law of the Lucanians, If at Sun-ſet a Stranger arrives, 
and defires R jon in a Houſe, in caſe the Maſter refuſe to admit him, let him be-puniſk'd as an Offender againſt the Laws 
of Hoſpitality. ad. Lex Burgund. Tit. 30. ſ. 1. Helmoldas (in Chron. Sclav. I. 1. e. 82.) reports of the antient Sc/av, It 
Man be diſcover'd to have denied Lodging to a Stranger (a Rudeneſs which ſeldom happens amongſt them) the People join in 
a Body ta pull down his Houſe, and to ruin his Eſtate; which way of proceeding is permitted by the Laws. Philo Jul. 
in his Life of Meſes, ſays, that Strangers have the ſame Rights as Suppliants. 2% 9191, ö 
4 The Chineſe have much the ſame Conſtitutions in reference to Strangers. Vid. Mieubef. Gen. Deſcript. Chin. c. I. : 
(In Livy I. 41. c. 24.) The Decree of the Achæ uns, by which they forbad the Macedonians to enter their Territories, 18 
call'd, exſecrabilis velut deſertio Juris Humani, as it were a deteſtable Deſertion of the Law of human Nature. Tis a Saying 
of Periander in Plutarch (Sympef.) Icommend thoſe States and thoſe, Magiſtrates which firſt give Audience to Strangers, and 
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re us then, thus much is certain, that if 
1 are kindly receiv'd by any Nation a- 
© 1d. we ought to entertain the Men of that Na- 
_ with an equal return of Civility. As on the 
e hand, thoſe who drive us from their Coaſts, 
anno without the moſt ſtupid Impudencepetition 
1s for a more courteous Treatment. But 3 
that any one Nation, contented with What it finds 
it home, utterly refrains from all foreign Travel, 
does not appear what Obligation fuch a State can 
have to admit thoſe who would viſit it, without a 
neceſſary or weighty Cauſe. The Caſe is ſomewhat 
ike that of a private Man, who in his Houſe or 
Gardens, poſſeſſes ſome rare Curioſity, or other 
aluable Sight; ſuch an one does not apprehend 
rimſelf tied freely to let in all Spectators; but who- 
weris thus gratified either rewards, or atleaſt ac- 
knowledges, it as an extraordinary Favour. And 
chis ſeems the more reaſonable, becauſe the Grounds 
ofprudent Caution and Suſpicion are ſo numerous, 
that we may eaſily make uſe of one or other of 
them, to juſtify us in keeping ſuch Perſons at a 
diſtance, as would too curiouſly examine and pry 
into our Affairs. 5 

Therefore the Spaniſh Caſuiſtꝰ has not made ma- 
ny Converts by the Reaſons he lays dow to juſti- 
fy his Countrymen in their Proceedings againſt the 
idians. The firſt Right on which he founds their 
Title, is that of natural Society and Communica- 
tion, which he draws up into this Aſſertion, The 
Spaniards had @ Right of travelling and of living in 
thoſe Countries, provided they did the Natives 70 
harm, and from this Previlige none could reſtrain 
tem. In reply to which it is well urged, that this 
natural Communication does not hinder a juſt Pro- 

tietor from communicating his Goods by ſuch Me- 
thods, and upon ſuch Conſiderations as he finds ne- 
ceſſary. And farther, that it ſeems very groſs and 
abſurd, to allow others an indefinite or unlimited 
Right of travelling and 3 amongſt us, with- 
out reflecting either on their Number, or on the De- 
ſgnof their coming; whether ſuppoſing them to 
pas harmleſly, they intend only to take a ſhort 
view of our Country, or whether they claim a 
Right of fixing themſelves with us forever. And 
that he who will ſtretch the Duty of Hoſpitali- 
tytothis extravagant Extent, ought to berejected 


bvamoſt unreaſonable, and moſt improper Judge of 


the Caſe. The ſecond Principle he lays down is, 
That it was lawful for the Spaniards to traffick with 
thoſe People, and the Sovereigns on either ſide could not 
binder their Subjects from ſuch Intercourſe. But here 


Men of more ſober and moderate Judgments con- 


ls themſelves unable to find out any ſuch Liberty 
of trading, as Princes may not abridge their Sub- 
jects of, for the good of the Commonwealth; much 
leſs ſuch as ſhalf force and obtrude Strangers upon 
us, whether we will or no. His third Reaſon is 
this, F the Indians had among ft them any Rights 
and Privileges allow'd in common to Natives and Fo- 
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reigners, in theſe they ought not to hinder the Spa- 
niards from their Share : For Example, If other 
Strangers were permitted to dig Gold, the Spaniards 
might fairly claim the ſame Liberty. 

On which Point ſome have judged it worth con- 


ſidering, firſt, whether thoſe Privileges were granted 


to others, by way of Debt, or by way of free G and 
Favour. For of thoſe things which Men cannot 
claim from meas ſtrictiy their Due, I may be more 
liberal to one than to another. And in the next 
place,whether theſe new Comers will behave them- 
ſelves with the ſame Juſtice and Modeſty as the 
former, who made uſe of our Goods without our 
Prejudice or Inconvenience; and whether theſe late 
Gueſts propoſe no other End of their Viſit. Sup- 
pole I give one or two of my Neighbours leave to 
come into my Garden, as often as they pleaſe, 
and to gratify themſelves with taſting my Fruit; 
it may be, there breaks in afterwards a rude He- 
ctor, who is for tearing up my Trees, and would 
kick me out, to plant his own Body in my proper 
Land; my Caſe is bad if I may not be allow'd to 
ſhut the Gate againſt ſuch an intruding Villain v. 
But let others ſettle this Controverſy. As to our 
main Queſtion, it is look'd on by moſt as the ſafeſt 
way of reſolving it, to ſay, That it is left in the 
power of all States, to take ſuch Meaſures about 
the Admiſſion of Strangers, as they think conveni- 
ent; thoſe being ever excepted, who are driven 
on the Coaſts by Neceſſity, or by any Cauſe that 
deſerves Pity and Compaſſion. Not but that it is 
barbarous to treat in the ſame cruel manner, thoſe 
who viſit us as Friends, and thoſe who aſſault us 
as Enemies ©, The free Admiſſion of Ambaſſadors 
is deduced from another Head * *. 

Bur having once admitted Strangersand foreign 
Gueſts, to turn them out again, unleſs by good Rea- 
ſon, is uſually cenſured as ſome Degree at leaſt of 
Inhumanity *. From the number of theſe good 
Reaſons, St. Ambroſe and with him Grotius* ex- 
cludes the Caſe of grievous Scarcity and Dearth 
afflicting aPcople.To whoſeJudgment we ſubſcribe 
with this Suppoſition, That there are ſtill Means 
left, though perhaps very hard and preſſing, to 
ſave both Natives and Strangers, and if the latter 
have been formerly, or may be hereafter uſeful and 
ſerviceable to us, and of ſuch only St. Ambroſe ſpeaks. 
But in cafe we are not obliged to the Foreigners a- 
mongſt us, and there be no Neceſſityof their periſh- 
ing, ſhould we ſend them off, there ſeems to be no 
Reaſon why the Subject on their Account ſhould be 

content to ſtruggle with a Famines. 

X. In the ſame Claſs of Duties Grotiusꝭ places 
the allowing of a perpetual Habitation to Strangers, 
who being driven by Violence out of their own 
Country, are forced to ſeek out a new Seat; pro- 
vided ſtill, that they ſubmit to the eſtabliſh'd Go- 
vernment, and behave themſelves with ſuch Pru- 
dence and Decency, as to adminiſter no Occaſion 
to Factions and Seditions ?. 


* See what is ſaid above, L. 2. c. 3. F. 23. and below, Lib. 8. c. 9. $. 12. Note 1. 


1 Franciſcus a Victoria Rele#. 5. ſ. 3. d Add the Anſwer given by ſome of the Americans to the Spaniards, in Montaigne's 
ſays, 1.3, c. 6. © Vid. Diod. Sic. I. 1: c. 67. 4 Add Ziegler ad Grot. I. 2. c. 2. ſ. 23. © Vid. Liv. 1. 2. C. 37, 38. 
De Offic. I. 3. c. 7. Grot. 1. 2. c. 2. ſ. 19. 5 Vid. Seton. Auguſt. c. 42.6 Bacler. ad Grot. d. I. * Lib. 2. C: 2. {. 16, 


17. Euripides Medea. Xed 5 Zivov, &c. ver. 222. 


A Stranger ſhould conform 


In Manners to the State that entertains him. 


So among the Articles of Peace propoſed by AIneas in Vir- 
$i, Ez. xii, 192. we find this for one: 


— — Socer arma Latinus habeto, 
Imperium ſolenne ſocer; mihi mania Teucri 
Conſtituent, urbiq; dabit Lavinia nomen. 


Latinus ſhall the Regal Scepter bear, 
Latinus firſt in Peace, and chief in War. 3 
K k Humanity, 
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may be ſo conveniently placed and diſpoſed 
render them incapable of giving any Jealouſy 45 ˖ 

Government. If on the whole, it appears that ; : 
Perſons deſerve our Favour and Pity, and tang l 
Reſtraint lies on us from good Rcaſons of State 1 
will be an Act of Humanity to confer ſuch a be. 


Humanity, it is true, engages us to receive a 
ſmall number of Men expell'd their Home, not for 
their own Demerit and Crime; eſpecially if they 
are eminent for Wealth or Induſtry, and not likely 
to diſturb our Religion, or our Conſtitution. And 
thus weſee i many States to have riſen to a great and 


flouriſhing Height, chiefly by granting Licence to nefit onthem, as we ſhall neither feel very B m: 
F 9 to 2 5 and ſettle amongſt them; ſome at preſent, nor are likely to eee ee of 
whereas others have been reduced to a low Con- after. If the Caſe be otherwiſe, we ought ſo rc 80 


dition, by refuſing this Method of Improvement. 
But no one will be fond of aſſerting, that we 
ought in the ſame manner to receiveand incorpo- 
rate a great Multitude, 0 if now in Arms, 
or naturally addicted to War; ſince it is ſcarce poſ- 
ſible, but that their Admiſſion ſhould highly en- 
danger the Natives. Therefore every State may 
be more free or more cautious in granting theſe In- 
dulgences, as it ſhall Judge proper for its Intereſt 
and Safety. In order to which Judgment, it will be 
rudent to conſider, whether a great increaſe in the 
umber of Inhabitants will turn to Advantage 


temper our Pity with Prudence, as not to put our 


{elves intheready way of becoming Objects of pit 


unto others. Farther, ſince whatever we beg, 
on ſuch Petitioners, we may juſtly reckon as a 
Matter of free Bounty in us, hence it follows, that 


they are not preſently to lay hands on what the 
pleaſe, nor to fix themſelves as it were by ſome 
Right, in any Spot of Waſte-ground they find 
among us; but that they ought to reſt ſatisfiod with 
the Station and Privileges we aſſign them a 

XI. The next Office of Humanity mention dby 
Erotius, is that we allow every Man the Priy.. 


whether the Country be fertile enough to feed ſo lege of procuring for himſelf, by Money, Work 
many Mouths; whether upon Admiſſion of this exchange of Goods, or any other lawful Contract. 
new Body, we ſhall be ſtraitned for room; whe- ſuch things as contribute to the convenience of L if. 
ther the Men are induſtrious, or idle; whether they and that we do not abridge him of this Liberty, Ki 


Mr. BaRrBEYRAC's NOTES on S. X. 
* See Parrhaſiana, Tome 1. p. 265, &c. anda Diſcourſe De conſcribendo Milite, F. 18. among the Select Diſcourſes, Jar, 


Nat. & Gen. of Mr. Buddeus. F | 
What hath been ſaid may be illuſtrated by theſe hiſtorical Examples. Latinus, in Virgil An. 11. ver. 316. offers the Trijars 


this Condition : | „ 
E antiquus ager Tuſco mihi proximus amni, A Tract of Lands the Zatines have poſſeſs'd, 
Aurunci Rutulig; ſerunt, & vomere dures Along the Tiber, ſtretching to the Weſt, 
-'; Exercent colles, atgue horum aſperrima paſcunt. Which now Rutulians and Auruncans till, 
Har omnis regio & celſi plaga pinea montis And their mix'd Cattle graze the fruitful Hill; 
Tedat amicitie Teucrorum, & fæderis equas Thoſe Mountains fill'd with Firrs, that lower Land, 
If you conſent the Trojans ſhall command, 


Dicamus leges; ſoc ioſq; in regna vocemus. 
| fe ©) Call'd into part of what is ours ; and there 


| On Terms agreed the common Country ſhare. 
| "I 7 5 Mr. Dryden. 
. Servius on this Paſſage obſerves, from Cat's Orig ines, that the Land here mention'd contain'd 100 Acres. He tells us like- 
wiſe, for fear we ſhould think that the King was liberal of-what did not belong to him, that to thoſe Words Aurunci Rutulig 
ferunt, we muſt join mihi in the preceding Verſe 3 the Auruncans and Rutilians having that Country allow'd them in a way of 
free Stipend, or elſe being placed there by the King as his Husbandmen, to manage the Crown Lands. The Story is told 
more at large by Beg, Halicarnafſ. L. 1. : 

The Cimbrians in Horus (I. 3. c. 3.) petition the Roman Senate, that ſo brave and warlike a People would give them a little 
Portion of Land as a kind of Pay, promiſing in return, that their Hands and their Weapons ſhould be ever employ'd in the 
Cauſe of Rome. But (as the Hiſtorian there reflects) what Land could the Romans give them without quarrelling amongſt 
themſelves, on the Point of ſuch arbitrary Diſtributions? And how could the Senate without manifeſt Injuſtice diſpoſe of the 
Property of private Men? Beſides, poſſeſſing ſo many things as were likely to raiſe the Appetite of needy Strangers, they judg'd 
it unſafe to admit ſo ſtrong and ſo fierce a Nation into their Limits. 455 bd 

In Cæſar (de B. G. I. 4.) the Tencteri and Uſpetes petition d in this boaſting manner: That they did not voluntarily leave 
their own Country to ſeek a foreign Seat; that if the Romans would accept of their Service, they were able to ſhew themſelves 
no unprofitable Friends; only they defire ſome Lands to be aſſign'd them, or to have the Privilege of keeping what they had 
already gotten by their Arms. The Anfwer whick Cz/ar ſent them was to this purpoſe ; That 'twas unreaſonable in thoſe Men 
to invade another Country, who could not defend their own. That there were no vacant Lands in Ga/lia ; eſpecially not to 
hold ſo vaſt a Multitude, without Prejudice or Danger. Though indeed he had ftill another more ſecret Reaſon, why he 
would not have thoſe new Neighbours. | | | LO 

In Tacitus (A. xiii. c. 55.) the Antibarii being at a Loſs for a Dwelling, having therefore ſeated themſelves in ſome Lands 
beyond the Rhine, belonging to the Romans; excuſed themſelves, not altogether unreaſonably, in theſe Words: That the 
main part of the Land was uſeleſs ; being only employ'd now and then by Chance in feeding Beaſts for the Army. That the 
Romans ought to reſign a Place which was fill'd only with Beaſts, when they might relieve the Diſtreſs of Men ; and prefer 
Friends and Subjects to Deſerts and Solitudes. 'That as Heaven was poſſeſs? by the Gods, ſo the Earth was given to Mankind; 
and what Parts were void of Inhabitants, lay in common to all the World. (Which Principle Sir Thomas Moore eſtabliſheth 
amongſt his Utepians, 1. 2.) This Meſſage deſerv'd a more favourable Anſwer than thoſe moſt haughty Words of Avitus, That 
they ought to ſubmit to the Pleaſure of their Betters. That the Gods, whoſe Aſſiſtance they now implore, had choſen the 
Romans to be Commanders of the World, and to diſpoſe of it as they ſhould think convenient, without ſuffering any other 
Judges but themſelves. 

The Emperor Probus ſettled an hundred Thonſind of Baſtarnæ in the Roman Territories; who all proved fruitful and 
| quiet. But he uſing the fame liberty of Tranſplanting vaſt Numbers ſrom other Nations, as from the Ge- 

* Theſe Tyrants pidi, the Gautumni, the Vandals, &c. all theſe broke their Promiſe, and whilſt the Emperor was engaged 
were ſuch as revolt. in the War againſt the Tyrants, wandered by Sea and Land almoſt through the whole World, aud iprcad 


ference 
way 0 


World 
b 
neglec 


ed from the Empe- no ſmall Cloud on the Glory of Rome. Hav. Vopiſc. c 
ror then reigning, g f * 4 5 . * 4 ; they 7 
and cauſed themſelves to be proclaimed Emperors by the Soldiers. See Salmaſius upon the Thirty Tyrants of Trebellius Pollio. 1 
3 5 N * . * 30” p # 1 5 | 
So Ikewiſe in Ammianus Marcellinus, the Goth. deſerting their Seat for fear of the Hunt, begg d leave of Valens to fix them 5 4 20 
ſelves in Thrace, promiſing to live quietly, and to lend him their Service when he ſhould have occaſion. Soon after other that th 


barous People put up the ſame Requeſt, to whom Valens granted the like Favour, hoping that from theſe Numbers he might the uſe 
draw Men for his Troops, without any great Charge. Yet this Indulgence proved afterwards his Ruin; as the Hiſtorian ce- us of t 


monſtrates at large. Add. Socrat. Hiſt. Eccleſ. I. 4. c. 28. Wines 
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| cher by any civil Ordinance, or by any unlaw- 


gel Combination, or Monopoly. For that as Trade 
ind Commerce highly promote the Intereſt of all 
Nations, by ſupplying the unkindneſs of the Soil, 
which is not every where alike fertile, and by 
making thoſe Fruits ſeem to be born in all Places 
ofthe World, which are to be found in any one *: 
go it cannot be leſs than Inhumanity to deny = 
Snof the Earth the uſc of thoſe good Things, whic 
dur common Mother affords for our Support; pro- 
vided our peculiar Right and Propriety be not in- 
jured by ſuch a Favour. And therefore the Mega- 
ren/jans (in Plutarch) when the Athenians had for- 
hidden them entrance to all their Ports and Mart- 
Towns, complain'd that this was done aud nt 
und Mata, contrary to the Law of Nations. 

But this Aſſertion will admit of many Reſtricti- 
ons. For we do not ſeem in Duty obliged to com- 
municate to others ſuch Goods, as belong not to the 
Neceſſities, but to the Pleaſure and the Superfluity 
of Life. And then, if Scarcity lies upon us, we may 
juſtly keep what we have to our ſelves. Could Jo- 
ſeph have diſcover'd that the Corn of Egypt was 
not ſufficient to ſupport the Natives, under the ſe- 
ven Years Famine, he might with good Reaſon have 
forbid the Exportation of it to Foreigners. So 
the Athenians once decreed it to be capitaltor any 
Subject of that State, to carry Corn for Sale any 
where but to Athens ©. Beſides, we may fairly 
exclude others from trafficking with us for things 
not abſolutely needful for the Support of Lie, 
when by ſuch a Permiſſion our own Country would 
loſe a conſiderable Advantage, or ſuſtain (though 
by indirect Conſequence) ſome notable Evil. 
For Example, one Kingdom, ſuppoſe, produ- 
ces admirable Horſes; what ſhould hinder the 
Government there from paſſing an Act to prohibit 
the carrying into foreign Parts, any that are fit for 
breed? For ſhould the fine Strain grow common, 
the Country would loſe its greateſt Profit, and its 

reateſt Ornament. And this beautiful Race is af- 

Qed abroad, not for neceſſary Uſe, but for Pomp 
and Pride, for Elegance and Eaſe l. In one of 
the old Roman Conſtitutions it is made capital to 
carry Wine, Oil, or Arms to the barbarous Na- 
tions. They thought the Prohibition about the 
Wine and Oil no leſs neceſſary, than the other about 
the Weapons, fearing leſt the Barbarians by taſting 
ſuch generous Productions of the Empire, ſhould 
endeayour to make themſelves Maſters of fo rich a 
Soil. And we find in Livy ©, that when Arunsof 
Claſium invited the Gauls into Italy, he made them 
a Preſent of Italian Wines, as the Encouragement 
and the Reward of their Expedition *. 

Laſtly, there lies no Reſtraint ona State, why, in 
reference to the Exportation of Goods, it ſhould 


not favour its own Subjects more than Strangers; 
as by demanding leſs Cuſtom of the former, than 
of the latter, or by giving them the Right of f/f 
Purchaſe. | 

XII. Though, as has been ſnewn, we are oblig'd 
in many Caſes to ſell, yet as Grotius * obſerves, 
no Law ties us to a neceſſity of buying. In as 
much as every Man is naturally free to accept, 
or to refuſe what Purchaſe he pleaſes; andnoone 
has juſt Reaſon to complain, becauſe another is 
content to want ſomewhat which he could ſupply 
him with. And therefore we find it forbidden in ma- 
ny Places, as well antient as modern; to import ſome 
particular Commodities: either left any Damage 
ſhould by this Means ariſe to the State; or to excite 


the Induſtry of our own Subjects; or to hinder | 


our Money from paſſing into foreign Hands: 
Therefore the Spaniſh Caſuiſt, lately mention'd, 
is widely miſtaken, when he aſſerts, that by the Law 
of Nations, every one has a Right of trading into fo- 
reign Parts, of importing what the People there want, 
and of exporting Gold, Silver, and other Goods in 
which they abound. For ſuppoſing I declare my 
ſelf well fatisfied with what I poſſeſs of my own, 
with what Face can another force his Things up- 
on me, whether J will, or no? | | 
When the contrary is enacted, for Example, when 
in ſome Places, every Houſholder is obliged to buy 
yearly ſuch a Quantity of Salt, this ariſes from the 
Power of Princes over their Subjects, and that Ne- 
ceſſity of buying is a kind of Tax or Tribute. Thus 
too a Ruler may enjoin his People, that if they 
want ſuch a particular Commodity, they ſhall buy 
it only of ſucha Perſon. Which kind of Laws are 
very juſt, when they promote the Intereſt of the 
Commonwealth. In the ſame manner we find it 
often commanded by Authority, that the Subject 
do immediately buy up Corn and other Neceſſaries, 
even in remote Parts, when there is danger of a 
Scarcity (eſpecially upon Apprehenfion of a Siege) 
or to bring down Proviſions to a more reaſonable 
Price amongſt us. But that I ſhould go about to 
3 a Man, over whom I have no Power, to the 
purchaſe of my Commodities, this is what no Rea- 
fon will juſtify, or excuſe :. For upon what Pre- 
tence can I aſſume ſuch Authority over the Purſe of 
another, who is not my Subject, as to preſeribe the 
Matter, and the Meaſure of his Expences, and 
to teach him how he ſhould provide for his Neceſ- 
ſities, or for his Pleaſures? And though my Gain 
be in the mean time hinder'd, or leflen'd, yet this 
Conſideration can by no means abridge the other 
Party of his natural Liberty. Or, if would have 
him thus contribute to my Advantage, I ought to 
encourage him by mutual good Offices, and render 
my ſelf worthy of the Favour. But ifa Man being 


" See the Diſcourſe of Mr. Tomaſaus, entitl'd, De pretio a ſfectionis in res fungibiles non cadente, c. 2. F. 1, 2, 5. 

Liban. Orat. 3. God hath not enriched every Place with all his Bleſſings; but hath divided his Gifts according to the dif- 
ference of Countries, that he might incline Men to Society, by the want of mutual Aſſiſtance; and he diſcover'd to Men the 
W. « Trading, that what was the Product of any particular Soil, might by this Means be enjoy'd in common by the whole 

orld. 7 


Nuintil. Declam. 12. Whilſt we were ſelling to the neighbouring Nations, and urged on by the hopes of ready Gain, we 
neglected a due Regard to the publick Safety; and having emptied our Stores abroad, brought a Famine upon our ſelves at home. 


they 


; gau Orat. contra Leocrat. d In Livy (I. 43.90. 5. Upon the Requeſt of the Gallic Ambaſſadors, it was order'd, that 
ould have the liberty of buying Ten Horſes, and of carrying them out of Traly. L. 5. c. 33. Add. Numb. 13. 24. Judith 


10. 20.9 L. 2. c. 2. f. 20. P/ato de L. L. S. Let no Man import Frankincenſe, nor other foreign Things uſed in Sacrifices, nor Pur- 
ple, nor any Colours which are produced at home; nor in ſhort, any Commodity, but ſuch as is abſolutely neceſſary; and 


on the other fide, let no Man export what is of neceſlary uſe in our oπn Country. Cæſar de B. G. I. 2. reports of the Nervii, 


that they allow no Entrarce to Merchants, ſuffer no Wine or any other Incitement to Luxury to be imported; imagining that 
the uſe of theſe Delicacies muſt needs weaken Mens Minds, and unbend the ſtiffneſs of their Courage. The fame Author tells 
us of the devi, that if Beaſts be brought from other Parts for their Aſſiſtance, they refuſe to make uſe of them 7 and as for 
Wines they abſolutely forbid the Importation -of them, being of Opinion, that thoſe Liquors ſoften and effeminate the Spirits 


ot Men, and render them unfit for laborious Employments. 
| 5 | | 
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ſtock'd with ſuch particular Commodities, offers 
to vend his Abundance, where- ever he can find 
Chapmen, it would, in this Caſe, be moſt inhu- 
man, and unjuſt to hinder him from thus furniſh- 
ing himſelf with other things, which he wants for 
the neceſſary Occaſions of Life *. a 
XIII. Another Duty of the ſame Rank, is the 
giving Licence to Men of other Nations, eſpe- 
cially if ſeated in our Neighbourhood, to ſolicite, 
and contract Matrimony with our Subjects, when 
they are at a Loſs for Women amongſt themſelves i. 
As for Inſtance, if a People compos'd only of Men, 
either being expell'd their own Country, or upon 
ſome other neceſſary Account, are fix d near us, and 
deſign to form ane State. For to live without 
the Aſſiſtance of the other Sex, is what the Frame 
and Temper of few Men can bear. Celibacy in a 
healthy Conſtitution is the Gift only of excellent 
Souls; and to ſeek other Satisfactions in this Caſe, 
than Nature adviſes or allows, would be foul and 
brutal. Beſides, as Florus obſerves, Res tantum unius 
etatis eſt populus virorum*, A State made up of 
one Sex, viz. Men, can laſt but one Age. Upon this 
Principle many are willing to defend, or at leaſt 


to excuſe, the famous E of Romulus, the Rape 


of the Sabine Women. Authors indeed are divided 
about the Reaſon and the Manner of this Proceed- 
ing. Dionyſus Halicarnaſſeus reports, that the main 
deſign of Romulus was to obtain the Friendſhip, 


and Alliance of the neighbouring Nations, by join- 
ing withthem in Marriage; and that, though he 


began this Project in an injurious Way, yet he una- 
gin d that in time this ill Beginning would produce 
a good Concluſion, and that a fair Correſpondence 
and Familiarity would be eſtabliſh'd, ſo ſoon as 
they ſhould have clear'd themſelves to the new 
Brides, by the Plea of Love, and to the Fathers 
and Relations by urging that the Stratagem was (ct 
on Foot, not out of Aﬀront and Abuſe, but as a 
neceſſary Relief to a deſperate Condition. Vet it 
mult be confeſs d, this ſeems a very prepoſterous way 
of gaining Friendſhip. See Tacit. An. I. I. c. fy. 


What he reports of Segeſtes, that when Arminius 
ſtolen his os oa againſt his Conſent, Gener in- 


wviſus, &c. The Names of Son-in-Law, and Father- 
in-Law, which when there is a mutual Conſent of 
Parties uſed to be a Band of Love and Endearment, 


prove now the Seed of Hatred, and the Incitement 


to mortal Diſcord. | 
Others pretend, that Romulus by this Attempt 


- only fought an Occaſion of quarreling with his 


Neighbours, which ſeems very improbable. The 
common Defence of the Fact is to alledge the want 
of Women, and ſo to have Recourſe to Neceſſity 

but then Authors take care to tell us, that af 
ſioners were firſt ſent about to treat with the People 
onthe Affair, and to beg that they would not think 
it hard to let Men like themſelyes mix with them 
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in Race and Blood; and that when theſe As, 
were diſmiſs'd after a reproachful manner oy 
then at laſt thought proper to gain Relief, by 0. 
joint Application of Cunning and of Force. And 
what makes the thing ſtill carry a better Forceis 
That this way of catching Wives was in thoſe Times, 
not only a common, but a laudable Practice; Dig. 
ius calls it, An Antient and a Grecian Cuſtom, and th 
moſt renowned Method of obtaining Maids in Max. 
riage. L.2.c.30.Add Judges XXI. 22. It is true, Vio. 
lence canſeldom be neceſſary in this Caſe, ſince it, 
never difficult to find Women enough, who ſha1j 
be ready, of their own accords to accept of an 
Husbands that are not abominably vile and ſcan. 
dalous. 

To reject thoſe who ſeek our Alliance by ſuch 
Propoſals, would be very hard Dealing. And thy 
the denying of a Woman for a Wife be not, in i; 
ſelf, a juſt Cauſe of commencing a War, yet is i 
if the Refuſal were — with Reproach. 
As the Inhabitants of Rhegium, when Dionyſusof 
Sicily ſent to deſire a Wife amongſt them, returned 
in anſwer, That they would grant him none but 
the Daughter of their common Executioner. See 
Diodor. Sic. l. xiv. c. 108. & Strab. l. vi. a like Inſtance 
is to be met with in Paulus Yenetus, I. I. c. 72. On 
the other hand, ſhould a Prince, by Virtue of his 
ſovereign Authority, compel the Women of his 
Country to accept of ſuch Husbands as have no- 
__ in them todeſerye Affection, this would look 
like Inhumanity; eſpecially in Caſe the Fortune; 
and Conditions of the Parties were unequal. The 
Speech of Canuleius in Livy, where in the Nameof 
the Populacy , he intreats the Senate, that they 
would rated them * Privilege of Marriage, 2 Fa- 
vour granted to Foreigners, and to Neighbour 
Nations; and that — not 3 them 
from the Number of Mankind, does not belong to 
the Queſtion before us, although produced as an 
Inſtance by Grotius. For the Plebeians did not then 
feel a Scarcity of Women, but the Aim and Deſign 
of this Petition was to raiſe themſelves to an equal 
Pitch with the Vobility, by Means of marrying into 
Patrician Families. Otherwiſe, when Womenare 
plenty, there is no occaſion of winning a Bride by 
main Force of Arms: Juvenies aliam, ff te hec fa- 
ſtidit. As for thoſe civil Laws which forbid Marriage 
with Foreigners, or between Subjects of different 
Ranks, they always preſuppoſe, that every one is able 
to find out a Match ſuitable to his e Fro and 
they are generally founded on ſuch Reaſons as theſe; 
that the Splendor of great Families may be pre- 
ſerv'd; that our Women may more eaſily get Huſ- 
bands at home, whilſt our Men are not allow d to 
get Wives abroad; or that the + Riches and the 
Affections of our People, may not by the Meansof 
Inter-Marriages be Grad from us, and ſettled 
on a foreign State. 


Mr. BarneyRaAC's NOTES on S. XIII. 
See Mr. Buddeus's Diſcourſe, entit'd, Juriſpr. Hiftorice Specimen, F. 9. among his Selecta Juris Nature & Centiun. 
2 Res erat unius ætatis, populus virorum. Flor. 1. c. 1. numb. 10. | 
3 Canaleiuss Words are, Connubium petimus, quod finitimis, externiſque dati ſolet. t hominum — numero mus. Liv. 


Dec. 1. Lib. 4. c. 


3 | 
+ This Clauſe in Mr. Hertius's Edition, with his Notes, is thus rendered, Ne opes aut effeftus noftrorum in alias Civitatt! 
per Connubia transferantur ; whereas other Editions have it, as it ought to be, affe#us. This renders it credible, that 'tis not 
a Fault in theImpreſſion, but as Hertius remarks, by way of Supplement, a thing contained in the Author's Expreſſion. For fear 
(ſays he) a Citizen in reſpect to the Alliance and Riches of ſame powerful Stranger, ſhould exalt himſelf above others, or on the 


contrary, for fear a powerful Stranger ſhould make uſe of his 


jance to a Citizen to become a Maſter of the State. For {0 


Ariſtotle obſerved, that Dionyſius the younger, having married a Woman of Locris, found a way by means of that Alliance 
to poſſeſs himſelf of the Government of that Republick, Polit. I. 5. o 7. But all this is not comprehended in the Word effeft# 


ef which Mr. Pufendorf ſpeaks. oo | 


2 Agd. Boecler. in loc. citat. Grot, 


4 > XIV. Laſthj. 
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XIV. Laſtly, Grotius adds, that any Right com- 
mon to all, and conſequently an Obli gation to a 
Duty to be perform'd towards all, ariſes from this 
Suppoſition, that we grant ſuch an — * ro- 
miſcuouſly to every Stranger; becauſe then, if any 
one be excluded from the Privilege, he is mani- 
vitly injur d. For it is an Affront and Reproach 
to debar a Man, without particular Reaſon, from a 
anmon Advantage; this being to make him une- 
121 and inferior to others. Hence Grotius con- 
cludes, that if it be in any Place permitted to Stran- 
ers, to hunt, to fiſh, to hawk, to gather Pearls, 
to receive Legacies, to ſell Goods, to contract Mar- 
riages (even without being compell'd to it by 


carcity of Women) no Nation can be deny d the 


iberties, except they have forfeited them b 
_— Default. ut this Aſſertion will Hates 
hold. For the Conceſſions here ſpoken of muſt be 
made either expreſiy, or tacitly. When we grant a 
Thing expreſly to another, we do it either Precari- 
ſj, or in the manner of a Pact or perfect Promiſe. 
Now that any one ſhould give a perfect Right over 
4 Thing of his (not due by the Law of Nature) to 
all Nations, known and unknown, without Limit 
or Reſtraint, is a Caſe which I believe never did, 
and never will happen. For every one is deſirous 
to knowat leaſt, on whom he beſtows his Benefit, 
and in what Meaſure. But when a Man either by 
Patt, or free Favour, has granted ſuch a particular 
Privilege to all that come under his Friendſhip or 
Acquaintance, for a meer Stranger to pretend a 
Right to the ſame Indulgence, would be very im- 
ok and very wicked. As for thole Things 
which we permit zacizly, or as it were overlook, 
they are reckon d of Courſe to be of the ſame Na- 
ture with precarious Favours; and ſuch may be 
fairly revoked, either upon the Change of our Af- 
furs and Circumſtances, or becauſe the Perſons who 
enjoy'd them did not make fo prudent and modeſt 
a Uſe of them, as they ought. Bacler. ad Grot. 

XV. What we have hitherto touch'd on, are 
but vulgar Degrees of Humanity, the Omiſſion of 
which implies a moſt baſe and _ Temper of 
Mind. A much higher, and more illuſtrious Strain 
of the ſame Duty, is when a Man out of pure 
Benevolence and Inclinarion, ariſing either from a 


| native Generouſneſs of Soul, or from Pity and Com- 


paſſion to a Perſon in diſtreſs, is at ſome Pains or 
Charge in beſtowing freely on another, what may 
relieve his Neceſſity, or procure his Advantage. 
Kindneſſes of this noble Rank are by way of Emi- 
nence ſtiled Benefits z the Manner and Meaſure of 
diſpenſing which are commonly to be adjuſted with 
regard to the Condition of the Giver, and of the 
Receiver. And theſe are the Things which open to 
Mankind the largeſt Field of doing good, and of ac- 
quiring Glory, if they are temper'd and regulated 
by true Prudence and Greatneſs of Mind. For to 
throw about Favours without Reaſon and Judg- 


ment, e. as Pliny * obſerves, to be call d Ambi- 
tion or Oſtentation, or any thing rather than Libera- 
lity. Wiſe Men have made it their chief Buſineſs to 
preſcribe Rules for the guiding and perfecting of 
theſe Obligations: And the antient Books of Mora- 
lity are not on any Subject more copious, or more 
clear. Tull. Off. I. c. 14. Beneficrntia, qua nibil eſt nata- 
re humane accommodatius, multas habet cautiones, &c. 
The Duties of Liberality or Bounty, than which 
there is nothing more agreeable to the Nature of 
Man, fall under many Limitations. For in the firſt 
place it ſhould be our Care to ſee that our Bounty 


prove not a Prejudice, either to the Perſon we would 


oblige, or to any other Body; and then that we do 
not give above bur own Ability; nor above the Me- 
rit of the Receiver. As to this laſt Point, we are 
principally to regard thoſe, to whom we ourſelves 
already ſtand obliged, and then others, as they have 


more or leſs need of our Aſſiſtance. We are like 


wiſe to conſider the ſeveral Degrees, by which we 
ſtand related in the World. Of theſe the firſt and 
moſt extenſive, is the univerſal Society of Man- 
kind. Nearer than this is the Alliance between Per- 
ſons of the ſame Nation, of the ſame Provinee, of 
the ſame Language, of the ſame City. There is yet 
a nearer Tye of Kindred. And here the firſt So- 
ciety is in Wedlock, the next in Children; the Re- 
lation of Brothers comes afterwards, and then of 
Brothers and Siſters, Children and Men, the Matches 
and Alliances between different Families But the 
moſt excellent and ſtrongeſt of all Alliances is, 
when good and virtuous Men join in familiarity 
upon account of the Agreement of their Manners. 


Idem de Finib. l. v. c. 2 3. In omni honeſto, &c. In all the 


Compaſs of Honeſty there is nothing ſo illuſtrious, or of [0 
great a Latitude, as the Conjunttion and Society of Men 
with Men, including a mutual Communication of Con- 


veniences, and general Love for Mankind. This Dear- 
neſs begins immediately upon one's Birth, ʒuhen the Child 


is moſt affeftionately beloved by the Parent; from the 
Family, it by degrees ſteals abroad into Afinities, 
Friendſhips, Neighbourhvods , then amongſt Members 
of the ſame State, and amongſt States themſelves, uni- 


ted in Intereſts and Confederacies ; and at length 


ſtreteheth itſelf to the whole Extent of human Race. 
In the Exerciſe of all theſe Duties, we are farther to 
obſerve what every Man hath moſt need of, and what 
with our Help he muy, what without our Help he can- 
not attain; ſo that in ſome Caſes the Tye of Relation 
muſt yield to the Point of Time; and ſome Offices there 
are which we would rather pay to one Relation than 
t6 another. Thus you ought ſooner to help a Neighbour 
in with his Harveſt, than either Brother, or a fami- 
liar Acquaintance ; but on the other fide, in a Suit at 
Law, you ought to defend your Brother, or your Friend, 
before your Neighbour. See Seneca's Treatiſe of Be- 
zefits, which it would be tedious here to abridge. 
Plutarch (in Sympoſ.) tells us twas a Rule amongſt 
the Pythagoreans, not to take a Burthen from their 


3 Mr. BAR RENT RAC NOTES on S. XV: 8 
t Ambitis enim, & jactantia, & effuſio, & guidvis potius, quam liberalitas e iſtimanda ef, cui ratio non conſtat. Plin. Paneg. 


chap. 38. numb. 4. 


* See the Commentators upon theſe and ſeveral other Paſſages, where Tully treats of Beneficence. Sec Marc. Antonin. Lib. 8 
c. 6. with Catater's Notes, and P/iny the younger, Lib. 3 30. But above all, I muſt commend to your reading a little 
1 


ook, wherein Mr. Le Clerc gives a hne Deſcription of L 


rality, and wherein he ſhews excellently well the falſe Notions 


Which Men ordinarily have of that Virtue. Tis the 12th Chapter of his Book, which he eatitles, Refletions upol our goed or 
ul Luck, as we commonly call it, in the Buſineſs of Lotteries. A Work printed at Amſterdam in 1696. = 
Under the Notion of Beneficence we may comprehend all the Services we do to others in averting the Dangers they are 
eaten'd withal. Twas a Precept of the antient ymnoſophiſts, as appears from a Saying of Charic/es in Helicdorus, which 


Ul 


our Author cites above, 'Oug 38 lf wor Hypurrey Eu nuvdive ö lu & mas yarfponiouony ame, 7 78 &) 1 Tae y ſeu 
T Wd mp" iu orgy. We mult not leave any Soul that is enter'd into an human Body in danger, as the Gymnoſophiſts 


inſtruct us, L36. 2. c. 6, 


Feltow, 
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Fellow, but to help him to bear it; and this they 
did to exclude all Idleneſs and Eaſe. Tho S. Paul 
could have taught them a better Reaſon, 2 Cor. 
viii. 13. Not that other Men be eaſed, and you bur- 
then d, but by an Equality, &c. 

Add Ambroſ. Offic. I. i. c. 30. and from him Gra- 
tian Diſt. Ixxvi. c. 14, &c. & Cauſ. i. Queſt. 2. 
Chap. 6, 7. Socrates in Xenophon ('Amops.) lays 
down this as a Rule in our Aſſiſtances, to our Friends 
or toStrangers, and in almoſt all the Concerns of 
Life, To do acc *ding to our Ability“. 5 
> XVI. The Virtue anſwering to Beneficence in the 
Giver, is Gratitude in the Receiver, by which he 
demonſtrates, that the Kindneſs was acceptable to 
him, and upon this ſcore entertains a hearty Re- 
ſpect for the Author of it, ſeeking all Occaſions of 
making a Requital, as far as his * Abilities will 


give him leave. For it is by no means abſolutely | 


neceſſary, that our Return ſhould be preciſely as 
much in Value, as the Courteſy amounts to; but 
good Will and earneſt Endeavour are frequently 
allow'd to ſatisfy an Obligation. Ovid. de Ponto 
I. iv. El. 8. ver. 37. | 


Sed qui, quam potuit, dat maxima, gratus abunde eſt; 
Et finem pietas contigit illa ſuum. 


He that repays to his Extent of Power, 
Were not more grateful with the nobleſt Store. 


The Reaſon of this Duty ceaſes, when ever we 
have a juſt Exception againſt the Donor, and are 
fully afſur'd, that his Bounty was more in Pretence 
than in good Will. But here wiſe Men give us 
an — Caution, that we ſhould not be too 
curious in enquiring upon what Grounds and Mo- 
tives a Man has been our Benefactor; becauſe this 
Niceneſs of Examination will ever afford a Plea, 
and a Colour to Ingratitude. | 

The more apt in their own Nature Benefits are 
to unite and to engage the Minds of Men, the 
more ſtrictly does Reaſon enjoin us to apply 
ourſelves with Vigor and Induſtry to a juſt Re- 
quital. When a Man has expreſs'd ſo much De- 
pendence upon me, as to confer the prior Obliga- 
tion, I am bound at leaſt not to ſuffer him to be 
the worſe for his Kindneſs, and I ought never to 
receive a good Turn, but with a Reſolution to 
hinder the Author, if poſſible, from repenting of 
what he has done. If upon ſome particular Rea- 
ſon we are unwilling to be obliged to a certain 
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Perſon, in this Caſe it is lawful for us to refuſ 
the Benefits he offers. But then great g 
muſt be taken to do this without giving the leaſt 
ee of 3 ſince otherwiſe, to re 
ject a volunt avour?, carries in it a manic.a 
Abe | 5 5 
Take away the Neceſſity of returning Kindneſſ 
and no Man will ever begin them; for then it 
would plainly be acting againſt Reaſon, to 
with our Bounty, whilſt we know it would be 
thrownaway. And thus all Beneficence, all mutual 
Truſt and good Will muſt be banith'd out of the 
World; there muſt be no ſuch Thing as free Hel 
or antecedent Merit, no way of endearing and Ki, 
gaging one Man to another. Comp. Hobbes de Civ 
c. fi. f. S. Arifot.ad Mom. l. ix. c. 20. It will loi 
good for the moſt part, that we are rather to re- 
turn a Benefit, than to ſerve a Friend in the way of 
Gratuity; as we ought likewiſe rather to pay a 
Debt, than give away our Money to our deareſt 
Confident. In general, what we owe of any kind 
is firſt to be made good; yet if a free Gift to ano- 
ther Perſon would at the ſame time plead more Ho- 
neſty, and more Neceſſity, it is then to have the 
Preference in our Diſpoſal. Add Socrates, his Di- 
courſe of brotherly Love, in Aenophon. Anus. 2. 
5 Tully is admirable on this Point of Gratitude: [; 
7s, ſays he, of all Duties, the moſt indiſpen/ibly ye- 
cefary. I Heſiod bids usreſtore what we borroy, 
if we can, in a larger Meaſure ; what ought we 10 
do when we are as it were challeng'd by a prior Obi 
gation? Are we not in this Caſe to imitate fruitful 
Fields, that ſtill return more than they receiv'd? Fo 
if we make no Scruple to oblige thoſe whom ve hope 
zo be the better for hereafter, how then ſhould we be- 
have ourſelves towards ſuch as we are the better for 
already? Since there are tuo ſorts of Liberality, the 
one of beſtowing a Benefit, the other of returning; 
it is at our Choice whether wwe will give or uo; bat 
an honeſt Man is not at Libertyinthe Point of return- 
Ng, provided it can be done without Injury. 
t is obſervable, that Cicero here makes Gratitude 

a part of Liberality, and conſequently, hints, that 
it is not tyed up to Laws altogether ſo ſti ict as 
thoſe of Juſtice, which commands us to repay what 
we owe upon Contract moſt punctually and pre- 
ciſely *. - It may be remark'd farther, that when 
he ſays the former kind of Liberality, the b:/owing 
of Benefits, is in our Choice, he ought not to be un- 
derſtood in an abſolute Senſe; for it is plain we 


4 To theſe rare Paſſages of the Antients, we may add a ſmall Sentence taken out of our Author himſelf in his Abridgment 
of the Duties of a Man and Citizen, J. 1. c. 8. F. 5. The manner of exerciſing Beneficence and Liberality much enhances 
the Value of Benefits, as when a Man does a good Office with an Air of Chearfulneſs and Briskneſs, and with all the Signs 


of a good Will. 


Mr. BARBEYRAC C NOTES on S. XVI. | 


: Toa Maxim of the Scholars of Zoroaſtres, Præceptum eſt, ut fi aliquis beneficium facit alteri, tum alteri incumbit illud tu- 
dem quantitate rependere, quantum poterit. In Sadder. Porta. 95. We are commanded, that if any does a Benefit to another, 


that other is obliged to do the like, if he be able. 


As for example, If a Man keeps me from drowning, I have no manner of Obligation to him, if he threw me into the 
Water ; as our Author ſpeaks in his Abridgment of the Duties of a Man and Citizen, Lib. 1. c. 8. f. 6. See Seneca de Bene. 


J. 6. . 26. | 


Our Author in his laſt Editions interrupts the Thred of his Reaſonings with this Remark, That when one refuſes a Benefit, 
we ſhould take care that we give no Suſpicion of Contempt to him who civilly offers us his Service, otherwiſe ſuch a Refulal is 


a kind of Injury. 


__ + Ariſtotle maintains, that as it is a greater Duty to reſtore what one has borrowed, than to lend to a Friend] fo it is ordim- 
rily to make an Acknowledgment of a Kindneſs, than to do one to a Friend; at leaſt there is a pore Reaſon drawn from Ho- 


neſty and Neceſſity to engage us to the Duties of Gratitude, than F riendſhip, according to the 


aſſage our Author quotes out 


. 5 3 L ' 3 * c "1 7 IT BY bd 
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His Words in the Latiz are, Nullum enim officium referenda gratia magis neceſſarium eff. 2u0d fi ea, ques utenda acceperi 


majore menſura, fi modd poſſis, jubet reddere Heſiodus, guidnam beneficio provocati facere debemus ? An imitari agros fertiles, qui 


* 


multò plus eferunt, quam acceperunt? Etenim ſi in eos quos JSperamus nobis profuturos, nom dubitamus officia cos frre, quales in es 
efe debemus » gui jam profuerunt ? Nam cum duo genera Liberalitatis ſunt, unum dandi beneficii, alterum readendi, demus, necnts 
in noſtra poteſtate eſt; non reddere viro bono non licet, mad? id acere paſſit ſine injuria. De Offic. I. 1. c. 15. 


Vid. Ambroſe de Oc. I. 1. c. 31. Gell. I. 1. c. 4. 
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e under ſome Obligation even to antecedent Be- 
ence; but the Point is, that this Obligation 
2h not carry ſo much Strictneſs in it, as that which 
bind a Man to Gratitude; or to endeavour the ap- 

oving himſelf by all good Will, and good Ser- 
nice to his Benefactors. > 

I: happens, tis true, very frequently that in the 
1ving a Kindneſs there is more true Love on the 
Part of the Giver, than of the Receiver. The Rea- 
bn of this is enquired into, by Ariſtotle in his 
Fthicks, Book 1x. C. 7. There being too much 

Ground in fact, for that politick Remark of Zaci- 
us, Beneficia eo uſque læta ſunt, dum videntur exſobvi 
ofe uli multum ante venere, pro gratia odium redditur, 
5155 8. Add Hobbes Leviathan, c. 11, &c. Where 
he tells us, that the receiving great Benefits from a 
Superior inclines to Love, but the receiving of the 
like from Equals or Inferiors does not, unleſs there 
is Hope of being able to requite them. © Good 
« Turns do fo far yield an agreeable Satisfaction, as 
« wefanly ourſelves able to repay them; when they 
much exceed this Meaſure, the Debt grows de- 
« ſperate, and ſo produces a ſullen and a ſecret Ha- 
« tred, inſtead of a real Kindneſs and Affection. 

XVII. But tho' the bare Notion of Ingratitude 
does not imply a real Injury, inaſmuch as it is not 
the Violation of any full and perfect Right, yet 
it paſſes in common Cenſure for a Vice more foul, 
more odious, and deteſtable, than Injuſtice itſelf*. 
For it is look'd on as an Argument of a moſt abject 


and degenerate Soul, for a Man to declare himſelf 


unworthy of the fair Opinion which another en- 
rertain'd of his Honeſty, to be proof againſt * Be- 
neßts, and conſequently paſt all Senſe of Huma- 
nity *. 

The Account which Des Cartes (in his Diſ- 
courſe of the Paſſions, Artic. 194.) gives of Ingra- 
titude, is very rational and very elegant. © Ir is 
« the Vice, ſays he, of Men, who are either madly 
proud and vain, and fo imagine every Thing to 
« be due to their Merit; or elle ſenſeleſly ſtupid, 
© and ſo unable to reflect on the Benefits they re- 
« ceive; or laſtly, pitifully weak and abject, who 
« when they feel their own Infirmity and Want, 
« ſte with the meaneſt Submiſſion for the Aſ- 


« ſiſtance of others; which if they chance to ob- 
< tain, they immediately hate the Perſons to whom 
* they have been obliged, becauſe either wanting 
Hill to make requital, or deſpairing of Ability, 
< and at the fame time fanſying all the World to 
be mercenary, and that no good Turn is done 
<* without hopes of Retribution; they apprehend 


< themſelves to have exceedingly baulk'd and diſ- 


appointed their Benefactors“. 
Learned Men have diſputed, whether or no 
there ought to lie an? Action againſt this Vice, in 


Courts of Civil Judicature. Seneca takes the ne- 


gative Side of the Queſtion, and the Reaſons he 
proceeds upon are chiefly theſe; “ Firſt, That if 
© a Benefit be ſtrictly to be repaid like a Sum of 
„Money, or as if it were let out to him, it then 
* loſes the + Name of a Kindneſs, and becomes a 
Loan or Debt: Secondly, That whereas the re- 
quiting of a good Turn is eſteemed an Act high- 
« Iy virtuous, it muſt ceaſe to be virtuous, were 
it once made neceſſary: Thirdly, That there muſt 
© needs ariſe more Cauſes on this Head, than all 
«© the Courts in the World would be ſufficient to 
© try, Themiſt. Orat. iii.“ By the Perſian Con- 
ſtitution, there is a ſettled Penalty decreed againſt 
Ingratitude; as being the readieſt Incentive to Ha- 
tred, and ill Will. And where this Vice is not 
puniſhable by Law, it produceth more deſperate 
Enmity, and more fatal Contention. Add Xeno- 
phon 8 I. i. And M. Antonin. |. ix. c. 42. 
& Val. Max. l. ii. c. 6. ſ. 6, 7. & l. v. c. 3. ſ. y. 
To theſe Inſtances and Arguments, other Authors 
have anſwer'd at large. See Becler's Actio In- 
grati. Our Deſign , Py us no farther, than to 
obſerve, that from every Tranſgreſſion of the Law 
of Nature it does not preſently follow, that there 
muſt lie an Action (or the Reſemblance of an 
Action) againſt a Man in Nature's Court. This is 
certain, that the Divine Juſtice hath reſery'd ſevere 
Puniſhments to be inflicted on ungrateful Perſons in 
another Life; and in this preſent World they ought 
to ſuffer the Hatred and Deteſtation of all Man- 
kind, and to be adjudg'd unworthy of the leaſt 
Benefit or Favour. But why a Man cannot be ſued 
in an Action, at the Civil Bar, for ſimple Ingratitude, 


Mr. BarBeEvYRAGC's NOTES on S. XVII. | 
! The Reaſon that Tu/ly gives of the evil Eye of Ingratitude is this: Omnes immemorem boneficii oderunt, eamgue injuriam in 
deterrenda Liberalitate fibi etiam fieri, eumque qui faciat, communem hoſtem tenuiorum putant, (i. e.) The Un gra teful is hated 
by all the World, for their Proceedings diſcourage them who are inclined to Liberality, which is an Injury w ich every Man 
ſhares in; inſomuch that the ungrateful Man is accounted the common Enemy of all thoſe who need Help from powerful Per- 


ſons. Cicer. De Offic. 1. 2. c. 1 8. 
0% 38 W Nene dy d Emma n ẽ,Eu 
Ti q dv Jegouey do f aiv[wy m7%3 


If Benefits will not affect the Mind, ; 
There's nothing in the World will make us kind. 
| Greg. Nazians. 


Lucian alſo ſpeaks to the ſame purpoſe, as in (a). See alſo the Reflections which Mr. De Evremont makes upon ungrateful Per- 


ſons, Tom. III. p. 79. and in his Miſcellanies. Printed at Amſterdam 17066 
This was practiſed heretofore not only among the Perſſans (as appears from Aenophon 
Animal. 1. 8. c. 3. & Themiſtins Orat. 22. De Amicitia) but alſo among the Athenians. 


Cyropæd. Lib. 1. p. 3. lian. Hiſt. 
Por Valerius Maximus ſays, In qua 


urbe ( Athenis) adverſus ingratos a#io conſtituta eſt. Lib. 5. c. 3. F. 3. extern. See alſo Lib. 2. c. 6. F. 6. & Petit. de Legib. 
8 Lib. N Tit.. & Lib. 7. Tit. . which auge r. Bayle did not remember, when he ſaid, in his Thoughts about 4 


Comet, That none but the Medes have made any Laws againſt ungrateful Perſons, for which he quotes Xexophon and Seneca De 
Beneficiis, Lib. 3. c. 6. in which laſt the Editions read Macedonum for Medorum; about which, ſee Muret. Var. Led. Lib. 12. 


c. 3. See allo Briſſon. De. Regn. Perſarum, Lib. 2. p. 198, 199. 


+ Seneca's Words are theſe, 


rimum omnium, pars optima beneficit periit, fi actio, ficut certæ pecuniæ, aut ex conduthd, aut Is 


cato datur. Deinde, cum res honeſtiſſima fit referre gratiam, definit eſſe honeſta, fi neceſſaria ef. — Adjice nunc, guca 


buic uni legi omnia fora vix ſufficient. De Benef. Lib. 3. c. 


5 In fine, Beſides, that there is hardly any Man but complains, that he has been ungratefully dealt with, it is very hard ts 
weigh exactly the Circumſtances which increaſe or leſſen the Value of any Benefit. See what Seneca ſays of this. 


2 Lucian in Antholog. $ava& d vp, &c. 


A thankleſs Wretch is like a broken Sieve, 
| Lets out, and loſes faſter than you give. | 
Add Pheraula's Judgment concerning the Nature of Man in Xenophon Cyropæd. 8: 


> Sophocles Ajace. . 
A Favour ſhould be treaſured in the Soul, 
And made the Mother of a kind Return. 
© De Benff. l. 3. c. 6, &c. | 


A Wretch that ſtifles Benefits beſtow'd 
Scarcely deſerves the generous Name of Man. 


> that 
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that is, forgetting a good Turn, or for neglecting freely and unde/ignedly, without looking for 

to requite © iba be had Opportunity, there ther Fruit, than the Action itſelf. Is 575 ; hin * 
ſeems to be this plain Reaſon; that the very Cauſe Satisfaction to have relieved and aſſiſted one ihc l, 
of my conferring the Kindneſs (that is, of my Man as thou art? Doſt thou demand a Reward | a 
giving ſome what without taking Security for its doing what thy Nature obliges thee to dy? 8 
return) was to afford the Party an Opportunity of But when a Man is guilty of id Ingratituq⸗ 


ſhewing himſelf grateful out of pure Honeſty, not or when he not only neglects to requite a Cour. 


out of fear of Compulſion; and on my own part teſy, but anſwers it with Injuries and Abuſe. th 
to demonſtrate that what I beſtow'd was not done Injury thus offer'd founds an Action in Natur 5 
out of a ſordid Deſire of Gain, but out of Hu- Court, or a Cauſe of War; and its being as 
manity and good Nature, ſince I required no Cau- pany'd with an ungrateful Mind, as it highly f 
tion, or Inſurance of being repaid. Antoninus will gravates the Fact, and renders it more vile and 
teach us better Philoſophy. When thou accuſeſt a odious, ſo it engages the Sufferer more ſpeedily t 
Man (ſays he) of Falſeneſs or Unthankfulneſs; turn ſeek redreſs; and to puniſh the Villain the SO 
the Cenſure upon thyſelf. For the Fault is without ſeverely, in regard, that Benefits themſelves could 
doubt thine; that thou didſt not confer the Favour not reclaim him“. 


6%*Ozy ( ſays Antoninus in the Greek) os a mirw d dE pingn, ef; ĩ u. zn ger, reges 78 o w d ; 
Tees 2d 3 my qe dem oor] emoguons, 3m Thy mov quadter, ire n xtew , wil oor tad 7 cy ) ws 
Ass IE duns one rege vs A M & vf Th ys Thor Siness, Tv b dvipomy ; tx & pH my. ja 
eu Thy ov n TEE ToTs way Cree; ws ei 6 dias & kcol cr & niſes, in e, & of Ts, in Badllroy dg 5 
aui eds Tide N Yewrev,ave xgTe THY day x d Y fvrepy ale dai ms Den, & g Y bdrflpor® ze 4 
K&5,670)ap T1 ννE,“luo, i d M es Te was e , , Te; , mrmin ves. Ixglaoxiweas ay) e T7 $2v78,Lib.g. 5 & 
How far the Neceſſity of returning a Benefit is taken off by a ſubſequent Injury, Seneca teacheth us, De Benef: l. 6. c. 5 
& Epiſt. 81. N 55. 
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CHAP. IV. 
Of the Duty of keeping Faith, and the Diverſity of Obligations to it, 
The ConTENTsS of every Paragraph of the fourth Chapter. 


1. There muſt be Covenants and Agreements in all Ij v. A natural, or civil Obligation. 

- human Societies. | vi. Hhat is the Force of each of them. 

1. Covenants are to be kept. vit. A perpetual and temporary Obligation. 
11. Obligations are natural, or adventitious. vIII. Obligations not mutual. | 

iv. Atheiſm deſtroys all natural Obligations. n | Ix. Obligations perfectly, or imperfectly, mutual. 


ally owing upon account of that common itſelf to all Perſons, it is agreeable to Reaſon, that 

Relation, which Nature has eftabliſh'd a- ſuch Acts as are not already be/poken by an antece- 
mongſt Men; altho we ſuppoſe no antecedent 4# dent Obligation lying on us, thould be made fire 
to have paſs'd between them". But it would be to thoſe, who by entring into Covenant with us, 
unreaſonable to confine within theſe narrow Li- firſt obtain a Right to receive them. There- 
mits, all the Offices that Men are to exerciſe to- fore, that the true Fruits of a ſocial Nature, the 
wards each other. For in the firſt place, all are not mutual Offices of Mankind, might be practisd 
of ſo good and honeſt Diſpoſitions, as to oven: with more Frequency, and more Regularity, it 
every Thing, whereby they can benefit their was neceſſary for Men to bargain, and agree 


T. E Duties hitherto explain'd, are mutu- being finite, cannot in the ſame manner extend 


Neighbours, out of pure Humanity and Charity; amongſt themſelves, that they would perform 


* 


engaged to any other, has a Power to diſpoſe of theſe Actions according to the Agreement. 
2 


without being ſecure of Retribution. And then, to each other ſuch and ſuch Services, as they could 
many Things which we ſhould be glad to receive not be abſolutely ſecure of by the bare Law of 
from others, are of ſuch Value and Conſequence, Humanity. So that their Buſineſs muſt be to ſettle 
that we cannot in Modeſty deſire them gratis. Or betore-hand what every Man ow'd to another, 
perhaps it does not become our Fortune or Station and what he ſhould by virtue of his Right accept 
to be beholden to another, for ſuch a Benefit. There- and challenge in returns. 


fore unleſs an Equivalent be paid, commonly the Hence it is eaſy to apprehend how the Offices of 
other Party is unwilling to give, and frequently Humanity, or Charity, differ from thoſe which are 


we are unwilling to receive. Again, others are requir'd by full and proper Right, and which are 


many times ignorant, how they might ſerve and the Objects of fri Juſtice. The former are not 
oblige us. Zafily, Inaſmuch as the Power of Man, owing upon any Covenant, either expre/5 or in- 


| Mr. BARRBEYRAC“H NOTES on Chap. TV $.1. 
* See Chap. 1. {F. 1. Note 1. aforegoing, and Chap. 9. F. 8. with the Note on it. 
The Period which is placed here, and is joined to the foregoing by the word Denig finally, ſeems deſign'd for a new and 
the laſt Reaſon to prove the Neceſſity of voluntary Engagements. But, as any one may diſcern, that Period ſuppoſes a Neceſlity 


of ſuch Engagements already eftabliſh'd : For it endeavours to ſhew the Right which an Agreement or Promiſe gives over the 


Actions of another; and ſo has bred Confuſion in our Author's Work. This has proceeded evidently from the Negligence of 
our Author in inſerting his Additions ; for the Sentence, which cauſes this Diſorder, is not found in the firſt Edition. 

J have added the following Sentences to compleat our Author's Reaſoning, as he has done himſelf in his Abridgment of 4 
Man and Citizen, Lib. 1. c. 8. f. 2. This is what is done by Agreements or Promiſes : For ſince our Abilities are fo limited, 
that they can't extend at the ſame time and in the ſame manner to the Neceſſities of all Men, Reaſon tells us, that he that has 
acquired by an Agreement or Promiſe any particular Right to the Actions of another, which were not before, as we may ſay, 
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„ but purely by force of that common Obliga- 
2 * «A laid upon Mankind.But what 
10 another upon Pact, or Agreement, I therefore 
owe him, becauſe he has obtain da nem Right, hold- 
ing good againſt me by virtue of my free Promiſe or 
Conſent. Farther, whatever I tranſact with ano- 
ther by way of Covenant, is deſign'd not for his 
Profit, but for my own. W hereas in Duties of Hu- 
manity the Caſe is quite otherwiſe. For, although 
the Performance of theſe be in general neceſary,tor 
he rendring the Life of Man comfortable and com- 
modious, and conſequently be an Advantage to the 
performer, by giving him good Grounds to expect 
fir Treatment; yet with regard to particular Acts 
of Kindneſs, a Man does them not for his own ſake, 
but for the ſake of the Party who receives them. 
For a Benefit, if conferr d upon a Principle of pri- 
date Intereſt, loſes its Nature and its Name. 

Thus then the Duties of Humanity, or Charity, 
and thoſe ariſing from Covenant, do afford a mutu- 
al Aſſiſtance and Supply to each other; vhilſt thoſe 
things which Charity either cannot, or does no or- 
dinarily procure, are obtain'd by Pact; and in Mat- 


ters about which no Pacts have paſs'd, Charity comes 


in, and ſerves our Turnas well. And although to fix 
the Subject, and the Conditions of Covenants, be left 
to the Pleaſure of particular Perſons; yet that there 
ſhall be ſome ſuch Agreements, the Law of Nature 
does (indefinitely, and in general) command; in 


as much as without theſe Tranſactions there would 


be no poſſible Means of preſerving Peace and Socie- 
ty in the World. So ſpeaks //ocrates adverſ. 
Callimach. So great is the Force of Leagues and Co- 


venants, that ſcarce any Affairs, either of Grecians 


or Barbarians, are tranſacted in any other manner. 
Bymeans of theſe we traffick abroad, and bargain 
at home. By means of theſe we terminate private 
Diſentions and publick Wars. Theſe we all make 
aſe of, as an univerſal Good to be enjoy'd in common 
by Mankind“. Tae”. 

II. When Men have once engaged themſelves by 
Pats, their Nature obliges them, as ſociable Crea- 


and the Divifin of Obligations, 263 


tures, moſt religiouſly to obſerve and perform them. 
For were this Aſſurance wanting, Mankind would 
loſe a great part of that common Advantage, 
which continually ariſes from the mutual Inter- 
courſe of good Turns. Ariſtot. Rhet. 1. I. c. 15. 
Take away Covenants, and you diſable Men from 
being uſeful and aſſiſtant to each other . Tull. OF. 
I. II. c. 11. So great is the Force of Juſtice, that 
even thoſe who live by Outrage and Villany, cannot 


ſübſiſt without ſome Shadow andSemblance of this Vir- 


tue. Which he ſhews inthe Inſtances of Thieves 
and Pirates. Farther, were not Men more ſtrictly 
and neceſſarily tied to keeping their Promiſes, we 
could not with any Certainty build on theAſſiſtance 
of others, in the ordinary Affairs of Life. And then 
breach of Faith is the apteſt thing in the World to 
found an endleſs Succeſſion of Quarrelsand Com- 
plaints. For in caſe J have actually perform'd my 
part of the Contract, and the other Perſon fails, 
whatever I have done, or given, isabſolutely loft. And 
if I have not as yet proceeded to any actual Per- 
formance, it is however a Trouble, and it may 
be a Prejudice to me, to have the Courſe of my 
Deſigns and Buſineſs overturn'd ; ſince I could have 
ſettled things by other Ways and Meaſures, had not 
this Man offer'd to tranſact with me. And : tis moſt 
unreaſonable, that I ſhould be expoſed to Scorn 
and Cenſure, for entertaining a kind Opinion of a 
Perſon's Goodneſs and Honeity. Weare therefore 
to eſteem it a moſt facred Command of the Law 
of Nature, and what guides and governs, not on- 
ly the whole Method and Order, but the whole 
Grace and Ornament of human Life, zhaz every 
Man keep his Faith 3, or which amounts to the 
ſame, that he fulfil his Contracts 4, and diſcharge 
his Promiſes a. 

III. But in as much as Pacts or Covenants, thoſe 
eſpecially which are expre/5, do impoſe an Obliga- 
tion on us, which Nature did not before enjoin, at 
leaſt not in ſo preciſe and determinate a Manner; 
it may not be here inconvenient to run over the 
principal Kinds, and Diviſions of Obligations. Obli- 


4 Iſcrates's Greek is this, Toowurlw EN e ary Lal dite dee Te TAG TY fie, Y mois "EMyor, Yig BCA 
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Mr. BarBtyRAC's NOTES on F. II. 
7 The Greek of Ariſtotle is this, Qce davpor wyvoutray [5 our ray ] dvargeirar 1 3005 aANNANS xte, Arber. 
* Ciceros Words are, Cujus [Fafitie] tanta vis eft, ut nec illi quidem, qui maleficio & ſeelere paſcuntur, poſſint fine ulla 


particula Juſtitiæ vivere. Conſult 
Epictetus, Chap. 58. near the end. 


alſo Plato about this matter, in a Paſſage which Grævius quotes, and Simplicius upon 


0 — 4 - "mn FI 
3 — — n 


—— — — — Ü 
: 2 


— — ELEC 
— — 


3 We muſt add, Of what Condition or Religion ſoever he be, to whom we engage our ſelves for any thing. It is a Precept 
of the Scholars of Zoroaſtres, a ſort of Men in this not ſo looſe, and more honeſt, than many Chriſtians: Cum quocungue fe- 
certs pactum, id ne frangas. Nec putes tecum dicere, Quand is pattum * id tamen non erit mibi peccatum, & five fit 
aum aliquo in Religione noſtra, F og extra cam, res perinde «ff, (i. e.) With whomſoever you make an Agreement, you muſt not 
break it Nor muſt you ſay with your ſelf, If I break my Agreement, I do not fin, whether it be made with a Per- 
ſon of our own Religion, or not. In Tho. Hyde De Relig. Vet. Perſarum, &c. In Sadder, Porta. 28. See alſo the fine 
Thoughts of Montaigne upon the indiſpenſible Neceſſity of keeping a Man's Word, Lib. 3. c. 9. The Pythagoreans to accu- 
ſtom themſelves to keep their Words in Matters of Importance, ſhewed the greateſt Exactneſs in Things of a trifling Nature. 


| And of this they tell a pleaſant Story. One Lys, a Philoſopher of that Sect coming one Day out of Funds Temple, met 


one of his Fellow-Diſciples, named Euryphamus, going into it, who deſired him to ſtay till he had payed his Devotions. 
©* Whereupon he ſets him down before the Temple; but Euryphamus having unhappily fallen into a deep Meditation, forgot 
his Promiſe, and departed at another Door. Nevertheleſs Lyfs, without Diſcouragement, ſtaid patiently all that Day, the 
next Night, and good part of the next Day, when being in their School, and hearing ſome — of Ly/is, as if they knew 
* not what was become of him, he called to mind what he had promiſed, and went to relieve this ſcrupulous Obſerver of his 


* Word. Jambl. de Vita Pythag. c. 30. F. 185. Ed. Kauft. Doubtleſs this is an over-nice Exactneſs; but tis better to offend - 


on this ſide, than to ſuffer ourſelves to be guilty of the leaſt Negligence. 

+ The Author begins here to diſtinguiſh between Agreements or Contracts, and Promiſes, whereas in other Places he uſes 
the Word Contract in ſuch a general Senſe, as to comprehend Promiſes, whereas a Promiſe is an Engagement made by him, 
Who makes the Promiſe ; and therefore to avoid all Equivocation, and not to make things obſcure without Neceſſity, it is 

er, when we ſpeak ſo in general, to uſe the Word Engagement. 


See Dionyſ. Halicarr. 1. 2. where he tells the Story of the Conſecrating Faith amongſt the Goddeſſes by Numa. Euripides 
acl, ver, "4 Xpn Ads cya v Nora loss SH · | Truth's the beſt Mark of Honour and of Race. 
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gations then in the firſt place, are diftinguiſh'd in- 
to connate and adventitious 1. Vid. Sander. de Oblig. 


Jur. Præloct. I. ſ. 11. The former are ſuch as all 
Men fall under by Virtue of their being Crea- 
tures endued with Reaſon, or ſuch as neceſſarily 
attend and accompany the rational Nature, con- 
ſider'd in that mple and general Notion. Altho”, in 
regard that all Men are born Infants, and as yet 
incapable of the exerciſe of Reaſon, theſe Obliga- 
tions do for ſome time lie without Act, or Force; 
and do then at length exert their Power, and ren- 
der Men capable of contracting Guilt, when the 
Underſtanding, improving by Age and Uſe, makes 
us ſenſible of them. And from this Period they 
date their Influence, and produce their penal Et- 
fects, ſhould a Man be never ſo negligent in weigh- 
ing and confiderir.g their Authority. Therefore /z- 
norance of the Law of Nature is an inſufficient Plea, 
to exculea Perſon of mature Years; tho' he ſhould 
urge that it never came into his Head to reflect whe- 
ther this Law had ſettled ſuch a Point, or not. Ad- 
ventitions Obligations are ſuch as fall upon Men 
by the Intervention of ſome human Deed, not 
without the Conſent of the Parties, either expreſs, 
or at leaſt preſumptive. | | 
IV. Amongſt connate Obligations, ſuch as are 
planted, as it were, in our Being, the moſt eminent 
is that which lies on all Men with reſpect to Al- 
mighty God, the ſupream Governor of the World, 
by Virtue of which weare bound to adore his Ma- 
jeſty, and to obey his Commandmentsand his Laws. 
Whoever wholly violates and breaks through this 
Obligation,ſtands guilty ofthe moſt heinousCharge 
of Atheiſm; becauſe he muſt at the ſame time deny 
either the Exiſtence of God, or his Care of hu- 
man Affairs. Which two Sins, with regard to their 
moral Conſequences and Effects, are equivalent to 
each other; and either of them overthrovs all Re- 
ligion, repreſenting it as a frightful Mockery, in- 
troduced to awe the ignorant Vulgar into ſome 
Decency and Duty . Therefore we ought in Ju- 
ſtice to diſcard and explode, as moſt foul and ſcan- 
dalous, that Notion of Hobbes, in which he would 
rank Atheiſm amongſt the Faults of Imprudence, or 
Ignorance; as if it were not properly Sin, but a 
Miſtake, or Folly, more worthy of Pardon than of 
Puniſhment. The Argument he makes uſe of runs 
thus, The Atheiſt ntver ſubmitted his Will to the Will 
of God, inas much as he never believ'd there was ſuch 
a Being. Butnow it is impoſſible any one ſhould have 
A ſovereign Power over us, unleſs be obtain'd it by our 
Conſent. Therefore ſince the Atheiſt was never under 
the Kingdom of God, it follows that he is not obliged 
by the Laws of that Kingdom. But here it is moſt 
groſſy falſe, that all Sovereignty is conſtituted by 
the Conſent of the Subject; for this will hold only 
with regard to human Dominion; where unleſs by 
ourown Contract and Conſent, we cannot loſe the 
Power of reſiſting another, who is by Nature our E- 
qual. But who will pretend to aſſert that GOD 
has nota Power of commanding his Creatures, un- 
leſs they voluntarily agree to inveſt him with ſuch 
Authority? Nay, Hobbes © has ſufficiently confut- 
ed himſelf, by deducing the Right, which God has 


4 
Mr. BarBeyYRAC's NOTES on . III. 
* Arrian in his Diſſertation on Epictetus, Lib. 3. c. 2. diſtinguiſhes alſo between E iceis pu, Y ir Hab 


or Relations natural and impoſed. 


Of the Duty of keeping Faith ; 


ly, by a wilful Sin to incur the molt intolerable 


out the Proportion between a Sphere and a Cylinder, 
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of ruling and of puniſhing in his Xing, 

ture, from his irreſiſtible — but $a 3 is 
ver imagine that an Atheiſt was able to reſi 1 
Power of God ? And therefore Atheiſts are not, 
ſtrictly ſpeaking, God's Enemies (as Hobles defines 
Enemies, who are neither under a common Severe; l : 
nor under each other) but his rebellious Subjecs 
and conſequently guilty of Treaſon againſt the dic 
vine Majelty, as Hobbes himſelf has elſewhere lex. 
preily acknowledged. And agreeably to this he de- 
tines Treaſonagainit human Power tobe: & When 
one either by Word, or Deed, does in general ma. 
© nifeſt and declare, that he will no longer ſubmit 
* to that Man or Council of Men, in whom i; 
ͤlodg'd the ſupream Adminiſtration of thestate or 
* whena Man wholly throws off the Bond of civil 
Obedience.“ It is no ſuch obſcure Matter there. 
fore to aſſign the particular Species of Sz, to which 
Atheiſm belongs. Nor is the following Aſſertion 
built on better Grounds, That Atheiſts cannot be pu- 
niſh'd any otherwiſe, than by the Right of ar; «x 
the Poets repreſent the Gods, routing by force gf 
Arms the old Giants that aſſaulted Heaven. On the 
contrary, that Evils inflicted in martial Encounter, 
are not properly Puniſhments,we ſhall hereafter haye 
Opportunity to ſhew. A Sovereign mult not pre- 
ſently be ſaid to make uſe of the Right of Mar, when 
he reclaims his refractory Subjects. For the bare 
Right of Sovereignty includes thus much, That the 
Perſon inveſted with it ſhall have the Power of re- 
ducing thoſe to Obedience by Force, who refuſe: 
voluntary Submiſſion. Much leſs are thoſe rchel- 
lious Oppoſers of lawful Authority to be accounted 
Juſt Enemies, or ſuch as have a Right of making 
Reſiſtance. | 

It does not excuſe Hobbes to alledge that Paſſage 

of the Pſalmiſt, The Fool hath ſaid in his Heart, There 


'75no God. As if there was any ſuch Nicety inthe 


Scripture Language, to call thoſe only Fools who 
ſin out of Mi/ake, and not thoſe who offend i/- 
fully: Or, as if this too were not the higheſt Fol- 


Torments, for the ſake of a very ſlender Pleaſure, or 
perhaps no Pleaſure at all. Again, it is by no 
means a matter of ſuch Difficulty, to diſcover the 
Being of a GOD by natural Reaſon, as to 5 


the Inftance which Hobbes makes uſe of. It may 
not be indeed in the power of every unlearned Per- 
ſon to form, or to apprehend an artificial and 
eee Demonſtration of God's Exiſtence; 

ut he cannot thence claim a Privilege of ſecurely 
doubting or denying it. For in as much as the whole 
Raceof Men in all Ages have conſtantly held this 
Perſuaſion, whoever would attempt to aſſert the 
contrary, muſt of Neceſſity, not only ſolidly con- 
fute all the Arguments produced on the other ide, 
but alſo alledge better and more plauſible Reaſons 
for his own particular Opinion. And farther, ſince 
the Safety and Happineſs of Mankind have been fi- 
therto thought to depend chiefly on this Belief, it 
requiſite, that he likewiſe prove Athei/m to conti 
bute more to the Intereſt and the good of all Me", 
than the Acknowledgment ofa Deity. Which bc- 


itudes, 


a Amtrof. Offic. 1. 1. c. 26. Nothing hath more Influence in promoting an honeſt Life, than our Belief, That we have ſuch 
a judge of our Actions, as no Secrecy can eſcape, no Indecency but will diſpleaſe, no good Performance but will delight. Add 


Lactant. De Ira Dei, c.8. b DeCive, c. 14. ſ. 19. c. 15. 1.2. C. 15. ſ. 5. 4 C. 15.1. 19. 
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. a Task manifeſtly impoſſible, the Atheiſts are 
og gag Offenders, — only againſt the Di- 
vine Majelty, but againſt all Mankind. And the 
deſerve the leſs Favour on this Account, becauſe 
theſe very Men who would reverſe the Judgment 
of all People and of all Ages, do arrogantly aſſume 
tothemſelves a deeper Sagacity, anda clearer Light 
of Underſtanding than the World * was ever ac- 
duainted with before. And conſequently, tho' 
their Unbelief be indeed an Error, and a molt fa- 
tal and deſtructive one; yet it is ſuch as they did 
not fall into thro* Imprudence or Simplicity, but 
by a vain and impudent Pretenee of more than or- 
dinary Degrees of Wiſdom®. 
It will bea very eaſy Labour to refute thoſe Ar- 
ments, which Syinoſa has alledged in defence 
ot chis Notion of Hobbes. The Theſis he lays down 
to work upon is this, Every one who cannot govern 
himſelf by Reaſon, may by the higheſt Right of Nature 
live according to the Laws of his Appetite. And fore- 
ſeeing it might be here objected, That the Aſſer- 
tion was contrary to the Reveal'd Law of GoDp, 
he anſwers, That à natural State is both in Nature 
and Time antecedent to Religion; which with regard 
to natural Religion 1s as abſolutely falſe, as what 
he ſubjoins, That no Man knows by Nature any Obli- 
gation lying on him to obey GOD; and that no Rea- 
n can obtain this Knowledge, but ſuch as is con- 
firm'd by the Signs of Revelation. Therefore the 
Conſequence he draws is moſt abſurd, That before 


Revelation, no Man was bound by any ſuch Divine 


Law, as it was impoſſible for him to be ignorant of; 


and, That 4 natural State is to be conceiv'd without 
f . . . 
- Religion, or Law and for that Reaſon without Sin, 


ad the Diviſion of Obligations. 
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or Injury. In all this he only ridiculouſly confounds 
the natural with the poſitive Divine Law. He pro- 
ceeds to aſſert, That Man conſider'd in a State of 
Nature, is free from all Religion, not only upon ac- 
count of Ignorance, but by virtue of that common Li- 
berty, in which all are born. For, ſays he, if Men were 
by Nature bound to the Divine Law, or if the Divine 
Law were a Law by Nature, it would be ſuperfluous 
that GOD ſhould afterwards enter into a Contratt 
with Men, and oblige them by Oath and Covenant; 
Now it is clear that theſe Pacts or Covenants paſs 
between Gop and Men in reveal'd Religion, not in 
naturul, to which a Man immediately ſtands obliged 
upon account bf his being created by Gop a rea- 
ſonable Creature. So that $pins/a's Concluſion is 
moſt yainand ſenſeleſs, That Divine Law began from 
that time, when Men by expreſs Compact promiſed to 
obey GOD in all things; by which Deed they receded, as 
it were, from their natural Liberty, and transferr'd their 
Right upon GOD, juſt as Sovereignty is conferr”d in ci- 
vil States. For the Support of which Doctrine it is 
neceſſary to ſuppoſe, that Men in a State of Na- 
ture had not their Exiſtence from God Almighty. 

From this Obligation, by which Men are bound 
to pay Obedience unto Go, ſprings the Obliga- 
tion of all Men towards all Men, as ſuch; by vir- 
tue of which they are engaged to lead a /ocial 
Life. How this is to be diſcover'd, it has been 
formerly our Buſineſs to ſhew. ; 

V. There is another famous Diviſion of Obliga- 
tion, into natural and civil; but ſuch as is by dif- 
ferent Authors differently ſtated ©. Grotius obſerves, 
that the Lawyers ſometimes call a Thing of natu- 
ral Obligation, the doing of which Nature ſhews 


| Mr. BARBEYRA CT NOTES on S. IV. _. n 
1 Mr. Bayle in his Thoughts about a Comet (Art. 177.) diſtinguiſhes between two ſorts of Atheiſts, the one which be- 
gins to doubt, and the other which have paſſed all doubting. Of the firſt Sort ate ordinarily all thoſe who bear the Name of 
Learned, but falſly; and glory in their Reaſon and their Contempt of bodily Pleaſure; as alſo thoſe whoſe Souls are ſubject to 
all ſorts of Vices, which are capable of the worſt Aggravations, and perceiving that the Fears of Hell cauſe them no {mall Dif- 
quiet, and imagining that 'tis their Intereſt that there ſhould be no Gop, endeavour to perſuade themſelves that *tis ſo. 
Others become Atheiſts becauſe they have been great Sinners, and are full of as much Malice as can croud into any Man 8 
Soul. The ſecond Sort are Infidels without deſign, and moral Men. Mr. Bernard in his News about the Republick of 
Learning, November 1701, calls them both Atheiſts by Reflection; but he after diſtinguiſhes them thus, giving the Name of 
Atheiſm in Fancy to him who begins to doubt, and of Atheiſm in Heart to him who is paſt doubting. According to this Author, 
'tis undeniable, That there are Atheiſts in Heart in the World; for, ſays he, Perhaps, tis hard to maintain, that there are 
Atheiſts in Mind in the World, who are confirm'd in Atheiſm ; but there are ſuch perhaps as labour under ſo many Scruples 
concerning the Being of a Gop, that they think it a Thing ſo very dubious, that they can have no Certainty of it. But the 
ſame Author ſays, There are Atheiſts without Reflection, who believe no Go D, becauſe they have never thought of it, but 
being ſo wholly taken up with ſenſible Objects, it never came into their Minds to ſuſpect that there is any Thing in the World 
but what they ſee, never Ne, after the Principle of their Being. There is no doubt but there are ſuch Atheiſts, without 


returning to the fabulous Relations of the Chineſe and Cafres. 


In my Opinion, there is nothing more judicious than theſe 


Reflections, and this Syſtem of the different ſorts of Atheiſts. The Notion of our Author above: mention d is not much diffe- 
rent from the common Hypotheſis of Divines, who with regard to common Experience determine a Matter of Fact by meta- 


hyſical Reaſons. I can't then but wonder, that he gives ſuch a careleſs Solution of the Qu 


ueſtion, which he touches by the 


ye, viz. Whether Atheiſts ought to be puniſh'd ? He maintains elſewhere (iE. in his Book, Of the Duties of Man and 


Citizen ) that they ought to ſuffer the moſt ſevere Puniſhments, Graviſimis penis eft coercenda erorum impietas. But on the 
Kar Mr. T; 22 = that ſuch Men ought not to be treated ſo ſeverely. For, ſays he, that Method of Puniſhment and 
Force is not proper to cure a Man of Atheiſm ; the only Puniſhment of ſuch as are in Error, if they will not be inſtructed, is 
to leave them to Gov's Judgment, Olſerv. 95. on Pufend. For my part, I profeſs, that if an Atheiſt makes an open De- 
claration of his Opinion, and labours to get himſelf Followers by milleading ſuch weak Judgments as are not able to anſwer his 
Sophiſms and Subtilties, or by encouraging thoſe vitious Perſons, who are ready thro” the Wickedneſs of their Hearts to em- 
brace his Tenets, ſuch a Perſon may with as much Juftice be puniſh'd as he that teacheth others to thieve, murder, or cheat. 
In this Caſe our Author's Reaſons are very good: For thoſe who diſturb a Society by endeavouring to deltroy an Opinion fo 
univerſally received, and which is look'd upon as one of the ſtrongeſt Props of it, deſerve as much to be treated as Criminals, as 
an Atheiſt, conſider'd as ſuch, for perplexing the common Belief of a Gop. Let him be content that he has found out the 
unhappy Secret of ſhaking off all T yes of Religion, and applauding his own Impiety, and not hope that others ſhould follow 
his Example, but be eaſy, that they reſolve to continue in the common Opinion for the Advantage of human Society, knowing 
how ſtrong Impreſſions the Fear of Gop has made upon moſt Men. See the Philofophick Comment. &c. Tom. II : Fa 482, 483.) 
But if Atheiſts either in Mind or Heart do not pretend to propagate their Opinions, why ſhould they be puniſh'd purely as 
Atheiſts? The Nature and End of Puniſhments as they are uſed in human Judicatures, does not, in my Judgment, require that 
they ſhould be uſed upon ſuch. Their Impiety will be ſufficient Puniſhment, if they continue in it to their Death ; bur tis poſ- 
fible they may ſee their Error, and by Conſideration remove the Sophiſms by which they are at preſent blinded. Theſe Argu- 
ments will have a ſtronger Force, as to Atheiſts, by Reflection, and therefore need not be cnlarged on here. 


* Comp, ae Ef, de Erroribus Popularibus, ſ. 1. c. 6. Bacon Eſſay 16. and Advancement of Learning, 27 6. 2. 
Add Plan 2 L n end, FE he diſtinguiſheth the ſeveral kinds of Atheiſts, and directs with what Penalties 
they ought to be reſtrained. d Tratat. Theolog. Politic. c. 16. e L. z. c. 14. ſ. 6. 
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to be good and honeſt, altho! it be not ſtrictly a 
Debt: As for an Executor to pay the entire Lega- 
cies, without reſerving to himſelf what the Fal- 
cidian Law allows him; to requite a Courteſy re- 
teivd; to pay Debts which the Creditor has in Law 
forfeited; or to the exacting of which the Macedo- 
nian Decree may be oppoſed*. When any thing 
of this kind is voluntarily paid, a Man cannot 

recover it again, on pretence that it was not due 4, 
tho' he might at firſt have refus d to pay it. 


Sometimes we call that a natural Obligation which 


truly binds us; whether it cauſe in the other Party 
a perfect, or whether only an imperfect Right. In 
like manner by a civil Obligation we ſometimes 
mean ſuch, as is void by the Law of Nature, but 
depends purely on a civil Law, of which the Ohli- 
gatio literarum (when a Man confeſſes a Debt in 
writing, which he really never contracted) is com- 
monly brought as an Inſtance; at other times it 
ſignifies ſuch as is grounded on both Laws, natural 
and civil; or ſuch as will bear a good Action in 
Courts of civil Judicature. 
Others with more Clearneſs aſſign three Species 
of Obligation, purely natural, purely civil, and mix d. 
The firſt depends entirely on natural Equity * ; and 
in ſuch a manner, as not to found an Action in civil 
Courts. The ſecond ariſes meerly from the Force 
of civil Law, in the Strictneſs and Rigor of which 
it will bear an Action; tho' ſuch an 5 Action will 
always in point of Equity be invalidatedꝰ by the 
Judges, as the Ohligatio literarum before- mention'd. 
The third is ſuch as is at the ſame time ſupported 
by natural Equity, and confirm'd by the Autho- 


Of the Duty of keeping Faith ; 


Book III. 


rity of civil Conſtitutions. 'This is the Diſtin&ior 
eee e made by the Interpreters of the Ron 
aws. 

VT. This Diviſion of Obligations into natural and 
civil, is a Subject which we ought to inſiſt farther 
on in our preſent Enquiry yet not ſo much to 
derive thence the Original of ſuch Tyes, but the Ef. 

Jicacy or Force, which they bear in common Lite 

So that by natural Obligation we mean ſuch 2 
binds us only by virtue of the Law of Nature. and 
by civil Obligation, ſuch as is ſupported and al 
ed by civil Laws and civil Power. The Efficacy of 
both is conſider'd with regard either to the Sabjcct, 

the Perſon in whom the Obligation inheres; or the 
Object, the Perſon in whom it terminates, or to 
whom it is directed. In the firſt reſpect, the Ef 
ficacy or Virtue of natural Obligation chicfly con- 
fiſts in this, That it binds a Man's Conſcience; or 
that every Perſon at the ſame time when he fil; 


of performing it, is ſenſible that he has diſpleasd 


Almighty God; to whoſe Mercy as he ows; 
his Being, fo he knows he ought to pay all poſſi- 
ble Obedience to his Laws. And altho' we cannot 
indeed, in the Law of Nature, diſcover any preciſe 
and determinate penal Santtions, yet we ought on 
all Accounts to acknowledge, that it is enforced by 
ſome ſuch due Fruits and Conſequences and thut 
the Author of Nature will infallibly infli& great 
Evils on thoſe who violate this Obligation, which 
the juſt Performers of it ſhall as intallibly eſcape. 
For the Truth of which Belief, amongſt many Ar- 
guments, one very conſiderable Preſumption is that 
remorſe of Conſcience, which attends the Actors of 


Mr. mme'⸗ NOTES on LY 


* Which is the 4th Part of the Inheritance, which the Roman Laws aflign the Heir; inſomuch that if the Legacies exceed 
this 4th Part, the Heir is not oblig'd to pay the Overplus. Sec the Dige/s, Lib. 35. Tit. 2. ad Leg. Falcid. and Daumat's 


Civil Laws in their Natural Order, Part II. Lib. 4. Tit. 3. 


2 Our Author adds this Sentence to explain Grotins's Words above-mention'd, which Gronovius interprets otherwiſe. For 
he ſays, the Debt is diſcharged by the Puniſhment of the Creditor, when the Debtor is excuſed from Paying what he owes toa 


n who is disfranchiſed, or condemn'd to perpetual Baniſhment ; but Grotius's Quotations, and the 


ollowing Diſcourſe ſhew, 


hat the Diſcharge granted by virtue of the Puniſhment of the Creditor was made by the Macedonian Law. Now this Decree 
was ſo called from a certain Uſurer, who was the Caule of it, call'd Macedo, and forbad lending to an Heir, and declares all 
Obligations void that were made by him. Inſomuch, that they who had lent Money, could not in juſtice require any Thing. 


See the Digeſts, Lib. 14. Tit. 6. $. 4. See alſo the Interpreters of Suetonius in the 
alſo a Law like it among the Lucanians, Eav ns dovrw uvcions 


Prodigal, he ſhall loſe it. Nicol. Damaſcen. de Moribus Gent. 


. ife of Veſpaſi an, Chap. 11. There was 
X£8& tary x07, Sigermt any. If any ſhall lend Money to a 


3 We ought to take — Notice of this word Voluntarily, which our Author adds to expound Grof ius's Opinion, who 


doubtleſs ſuppoſed it. 


ertheleſs, Mr. Hertius, both here and in his Diſſertation of an Action for a Debt due naturally, but 


not by human Laws, which is in Tm. III. of his ſmall Tracts and Comments, criticiſes upon Grotius and our Author, as if 
they had ſpoken of a Payment by miſtake. He muſt — that they had forgot the Principles of Law, and did not remember 


what the Roman Lawyers had laid down as an eſſential 


condicere poteſt, ſed fi ſciens ſe non debere 
Errorem Dati repetitio eft, ejus conſulto Dati donatio eff 


4 Conditio indebiti is a Right of requiring a Thing in juſtice, which one has paid, but was not due. 


ondition of requiring again a Thing not due. He that pays a Thing 
which he knows not to be due, muſt be ſuppoſed to give it. Et guidem, ff 

hi vit, ceſſat + an Digeſt. Lib. 12. Tit. 6. De Condi#. indeb. Leg. 1. Cajus per 
Lib. 50. Tit. 17. De Diverſ. Reg. Fur. Leg. 53. 


quis indebitum ignorans ſolvit, per hanc actionem 


See Digeſt. Lib. 12. 


Tit. 6. But that ſuch a Right has no Place by the Falcidian Law appears from theſe Words of the Roman Lawyers, Solutum 
verd non repetitur. Digeſt. Lib. 35. Tit. 2. Leg. 1. f. 17. As to the Macedonian Law, their Opinion is very plain, 2uanguan 
autem ſolvendo non repetant, quia naturalis obligatio manet. Digeſt. Lib. 14. Tit. 6. Leg. 9. in the end, and 10. 

5 As for example, If a Minor has borrow'd any thing without the Conſent of his Guardian, the Creditor can demand no- 
thing of him in juſtice; but the Minor is ſtill obliged by natural Right, or in Conſcience, to pay what he has borrow'd. See 


Chap. 6. F. 4. Note 5. following. 


This appears by full Reſtitutions, but in the main this Obligation being purely civil comes to nothing, as the Raman Law- 
yers themſelves have acknowledged, ſaying, It matters not, if a Man has no Right, if it can be made void by an Exception. 
Digeſt. De Diver/. Reg. Fur. Leg.112. See Mr. Noodt, De Forma emendandi doli mali, Chap. 5. 

7 Among the Romans that only was call'd a Law, which was enacted by the Votes of the People, upon the Propoſal of the 
Head of the Senate. They had alſo P/ebiſcita, which were the Decrees of the People, made upon the Propoſal of the Officer, 
choſen out of their own Order. 'The Laws and Plebiſcita, with the Senatus Conſulta, or Decrees of the Senate only, the Con- 
ſtitutions of their Princes, the Edicts of their Magiſtrates, and Determinations of their Lawyers, make up the Body of the Civil 
Law. For every Prztor, or Judge, when he enter'd upon his Office, put out an Edict, in which he inſerted not only what 
he thought juſt and equitable in the Edits of his Predeceſſors, but he added new Conſtitutions, and ſometimes made void ſome 


old ones. 


his is what is called, Jus, Prætorium, The Law of the Prætor; or Jus Honorarium, The Honorary Law, be- 


cauſe the Prætor had the Title of Honoratus, i. e. a Perſon honoured. Hence it is, that the Præ tors explain'd and corrected 
the Deciſions of the Civil Law, and ſupply'd ſome Deſects. See the Inſtitut. Lib. 1. Tit. 2. De Fur. Nat. Gent. & Civil. 


F. 3, Sc. 


I can't here but advertiſe the Reader by the bye concerning the Reſcripts of the Emperors, that Mr. S#u/ting, Pro- 


feſlor at Franeber, publiſh'd there not long ſince, viz. in 1708 d Diſcourſe to ſhew the Force th . 
3 See the Iniitut. Lib. 4. Tit. 13. 5. 9 e o ſhew the Force they were o 
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CHAP. IV. 


| Wickedneſs, even whilſt they are in fair hopes of 


ing humanDiſcovery,and human Puniſhment. 

4 e which no ved and wiſe Man canima- 
ine to proceed from bare Simplicity, from Cu- 
ſtom, or from fear of ſecular Juſtice; but from a 
much higher Principle, a Senſe of God's Sovereign- 
ty, and a Dread of his Vengeance. Cicero pro F. 
huſein;C- 24. Every Man that is diſponeſt, lives ina per- 
tual Fright, every Man's Widkedneſs haunts him, 
% ly and his Madneſs diſturb him ; his evil 
Thoughts and guilty Conſcience terrify and diftratt 
hin. Theſe are the conflant and the domeſtick 
Furies, which plague and torture the impious. Add 
Helen. de J. N. & C. I. 1. C. 4. p. 37, &c. 
Nor can I believe that any Man by flying to 
che impious Refuge of Atheiſin, ever found there 
ſo good Security againſt theſe Terrors, but that his 
wieked Mind would frequently recoil, and ſhake 
him with more Violence than before. And we have 
ſcarce had an Inſtance of any ſuch bold Defier of 
Heaven, who has not at length been driven into a 
Conſternation by his own Crimes, and turn'd a 
penitent in Horror, according to that of Ho- 

e * 

"Although to bind the Conſciences of Men, be 
principally the effect of naturxl Obligation, yet 
the fame Power is communicated to civil Obli- 


gation, provided the Object of the latter be not 


repugnant to the former. And therefore Civil Laws 
do alſo bind the Conſcience, ſo far as they are con- 
ſiſtent with the Law of Nature. Both Obligations 
dofarther agree in this Reſpect, that theDuties they 
enjoin, a Man ought to perform voluntarily, and 
vlt were upon his own internal Motion. 

And'tis this which makes the chief Difference 
between Obligation and Compulſion; by the latter, 
the Mind is by external Violence driven upon a 
thing contrary to its inward Inclinations; but what- 
erer we perform on the former Account, is ſuppos'd 
tobe done upon the Approbation of our own Judg- 
ment, and the hearty Diſpoſition of our Will. 

If we conſider theſe Obligations again, as they re- 
gard the Objef, or as they produce ſome Effect in 
the Perſon, to whom by Virtue of them ſomething 
due, they have this Force common to both, That 
whatbeing thus due, is paid or perform'd, may be 
fairly accepted and poſſeſs d. But when the other 


Party neglects or refuſes to make good his Obli- 


gation, there is then a Difference in the manner of 
compelling him, between the natural and the civil 
Obligation, or between thoſe who live in a ſtate 
of Nature, and thoſe who are ſettled under a Poli- 
ty, or Government. To thoſe who live in their na- 
tural Liberty, the Precepts of the Law of Nature,be- 
ing of two kinds, do cauſe the ſame Diſtinction in 


the Obligation to perform them. Thoſe things which 


Nature enjoins one Man to pay to another, without 
any antecedent Pact, as are the Offices of Charity 


and the Divifion of Obligations, 267 


and Humanity, we cannot challenge any otherwiſe; 
than by ny and eaſy Methods; as by perſuading, 
admoniſhing, deſiring, or intreating. But we muſt 
not apply Force to the moſt obſtinate Refuſer; un- 
leſs in Caſe of extream Neceflity*. The Reaſon of 
which Proceeding ſeems to be this, That human 
Society cannot be preſerv'd in a very eaſy or peace- 
ful Condition, without the conferring of thoſe mu- 
tual good Offices; and therefore Nature ſeems to 
have ſet them aſide, as conſtant Subjects of exerci- 
ſing Mens particular Benevolence, by Means of 
which they might win on the good Opinionsand 
the Aﬀections of each other. And now it is clear 
that thoſe things which may be recovered by Force, 
are not ſo apt to procure the Fayour, or to unite 
the Minds of Men, as thoſe which we give only 
upon our own free Motion, and which we might 
deny without Fear, or Danger. But what isdue 
tous, 12 Pact, if not voluntarily 
tender'd, we may procure by forcible Means. As 
we may likewiſe defend by Force, our juſt Poſſeſ- 
ſions and Goods, when an Attempt is made upon 
them by any injurious Aſſailant. Civil Obligati- 
ons, or ſuch as have been confirm'd by the Autho- 
rity of civil Laus, create an Action in Courts of 
Juſtice, by virtue of which I am to carry the 
Defailant before the Magiſtrate, who has a Power 
of compelling him to the Performance of his Duty. 
But even in States, Obligations purely natural, or 
ſuch as have been enforc'd by the Sanction of 
civil Laws, are left wholly to the common Mo- 
deſty and Conſcience of Men, and to their juſt dread 
of a Divine Sovereign and Judge; and the Subject 
ought not by a Courſe of Violence to be brought 
to the Obſervance of them. 

What Obligations ought to be confirm'd by civil 
Ordinances, it is the Buſineſs of Legiſlators to deter- 
mine; and they are to meaſure their Expediency 
and Uſe, according as they ſeem likely to contri- 
bute to the inward Happineſs, and Tranquility 
of the State 3. As it would be ridiculoufly 
troubleſome, to diſturb the Judge on every petit Ac- 
count, ſo it would be an Error on the other hand, 
to imitate the Cuſtom of the Seres (in Strabo l. xv.) 
who , he tells us, had no Hearings in Court, but 
upon Murther, or Scandal; theſe being ſuch Miſ- 
chiefs as the Sufferer could not prevent; whereas 
it is in every Man's power not to be cheated ina Bar- 
gain, only by conſidering well whom he truſts. 
Much to the fame Purpoſe, is what he reports of 
the Indians, That they have no Action at Law, 
upon Matters of Faith and Truſt, nor do they make 
ul of Witneſſes, or Seals, but believe each other on 
their bare Words. Comp. Ælian J. H. l. iv. c. 1. 
Add. Senec. de Benef. l. iii. c. 15. | 


VII. Obligation may again be divided into per- 


petual and temporary. The former is that which 
cannot be taken off ſo long as the Perſon exiſts, in 
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Is the ſame with 2 at the bottom of the Page. 


See Lib. 1. c. 7. $. 8. and Lib. 2. c. 6. $. 5. aforegoing. 


3 See Lib. 8. c. 1. F. 1. 


© See Lib. 5. Chap. 2. F. 3. where the Author recites the ſame thing. 


Hor. I. 1. Od. 34. 


Parcus Deorum Cultor, & infrequens 


Inſanientis dum Sapientiæ 
Conſultus erro: Nunc retrorſum 
Vela dare, atque iterare curſus 


Cogor relictos. 


Theſe Words of Horace our Author uſes here without quating him; although, as Mr. Dacier very well obſerves, the Poet 


fpcaks there in Joke only. 


whom 
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Obligations where both Parties are Men (i 
cept a few Contracts, binding only one fide) there 


— — 
DOE! yo — 


the laſt Edition of 170 
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'whom it inheres. Such is our connate Obligation to- 
wards God; which, even with reſpect to the Exer- 
ciſe, can at no time be ſuſpended or diminiſh'd. 
Such likewiſe is the connate Obligation of all Men 
towards all, as Partners of the ſame Nature, which 
no Perſon can throw off, ſo long as he makes a Part 
of Mankind; yet the Exerciſe of it may ſometimes, 
with regard to ſome particular Perſons, be ſuſpend- 
ed. And this happens, when I devolve into a State 
of War with another. For the Obligation being re- 


ciprocal, in caſe one Party break it, and return Hoſti- 


lities for the good Offices of Humanity, the other 
Party is no longer bound to deal with him in friendly 
manner; but may maintain his own Safety, and his 
own Rights, although with the hurt of the un- 


op Oppoſer. Yet the ſame Obligation may {till 


e ſaid to remain perpetual in this Reſpect, That 
ſo ſoon as our own Safety is provided for, and en- 
ſured, we ought to be ready to renew the Peace, 
and to return to the exerciſe of all Courteſy and 
Humanity, towards the Party who began the Con- 
tention. Amongſt adventitious Obligations we com- 
monly reckon perpetual, the Obligation of Children 


towards their Parents, and that which paſſes be- 


tween Husband and Wife; which ſhall elſewhere 
be explained at large 

Temporal Obligations are ſuch as may ceaſe and be 
cancell'd, whilſt the Perſons in whom they inhere 
do yet exiſt in the World. 

VIII. Farther, ſince it provully happens, that 
Obligations anſwer one another, it may be uſeful to 
divide them into mutual, and not mutual. An Ob- 
ligation not mutual is, when one Party ſtands bound 
to perform ſomewhat towards another; yet ſo that 


the other _— ſhall lie under no correſponding 
e 


Obligation, nor be tied to make equivalent Requi- 
tal. Such is the Obligation of Men towards God, 
by which they are engaged to pay him abſolute 
Obedience; but he on his Part is not conſtrain'd, by 
Virrue of any ſuch external Obligation, to make 
any Return for their Obedience. Amongh, thoſe 

we ex- 


arè none to be met with of this ſort. And the Rea- 
ſon is, becauſe it ſeems repugnant to the natural 
Equality of Men, that one Perſon ſnould be bound 
to another, and the other Perſon lie under no En- 
gagement towards him. For we cannot * appre- 
hend them to be ſociable Creatures, who are not 
united by a common Tie, who have not a mutual 
Communication of Services; but of whom one 
ſeems to be made as it were for the ſake of the 
other, and the other is not bound in Return to con- 
tribute any ee his Intereſt, or Happineſs. 
Nor, when Men by political Inſtitutions introduced 


judice: 


a State of Inequality, was it in their Power, to inreſ 
any Perſon with ſuch an extraordinary and tranſce 
dent Right, as ſhould diſengage him from all 2 
ligation and Duty towards other Mortalss. f 
IX. Mutual Obligations are ſuch as anſwer toon 
another; ſo that the Party who on the one OI 
receives a Due, on the other hand is bound to re- 
pay it. Theſe again are ſubdivided into imperfeck. 
ly mutual, and perfectly mutual. The former are 
ſuch as anſwer unequally, one of them being op- 
pos'd to another, — x is either different in king 
or in Virtue and Efficacy. This ſeems to happen 
chiefly on account of one of theſe two Reaſons 
either that the Perſons are unequal, one havin a 
Right of commanding, the other a Neceſſity of 
beying ; or becauſe Perſons in other Reſpects equal 
as to ſome particular Buſineſs, refuſe to receive an 
Obligation of the ſame Strictneſs on both ſides. For 
it is clear that Obligations do thus differ in Force, or 
Efficacy, ſome producing a perfect Right in the Per- 
ſon towards whom they are directed; ſo as to found 
an Action in human Cogniſance, to be proſecuted 
either by War, or before the Judge, according is 
the Parties live, either in a State of N ature, or un- 
der a Form of civil Government; whereas others 
produce only an imperfect Right, fo that the Per- 


formance of them ought not to be extorted by | 


Violence. From the former of theſe Cauſes ariſe 
the Obligations imperfeftly mutual, betwixt Princes 
and Subjects, betwixt States and particular Mem- 
bers, betwixt Maſters and Servants, Parents and 
Children; all which will beexamined in their pro- 
per Places. The latter Cauſe of making Obligations 
imperfectly mutual, chiefly happen in Caſes of gra- 
tuitous Promiſes, and the Performances of them. For 
whilſt I promiſe any thing to another out of free 
Favour, I perfectly oblige y ſelf to give it, and the 
other Party has a Right of requiring it from me. 
But becauſe I did not engage him to pay me an E- 
quivalent, he is bound to me only by the Law of 


Gratitude, which ties him much more looſly than if 


he were my Debtor upon Pact. For we cannot on 
ſuch unlimitedOhligation build our Hopes or our Af 
fairs, and therefore ſhould the Party prove ungrate- 
ful in the e degree, we do not reckon our 
ſelves Proper y to have receiv'd any Loſs or Pre- 

or 'tis a Miſtake in ſome Authors to al- 
« ſert, «That Nature gives us a perfect Right to claim 
e Return of our Benefit, from an ungrateful Per- 
«ſon *; though in moſt Commonwealths, the 
Courts of Law refuſe to admit an Action on that 
Score.“ Nor is this a good Conſequence, The Me- 
ceſſity of returning a Kindneſs is greater than that of 
giving one; therefore the latter is founded upon an 
imperfett Right, the other upon a perfect. 


Mr. BarBtyRACs NOTES on F. VII. 


| 1 8ee Lib. 6. c. 1. and 2. 


Mr. BarzBtyYRAGCs NOTES on $. VIII. | 


Our Author expreſſes himſelf thus by way of Oppoſition to that which the Goodneſs of Gop requires of him. See Lib. 2. 


c. 1. F. 3. and c. 3.4. 5. aforegoing. 


2 This Period, not containing at leaſt directly a Reaſon of what the Author was ſpeaking of before, I ſuſpect that the Word 


/ 


enim has crept into 8 inſtead of etiam, either through the Careleſneſs of the Author or Printers; altho' it is found in 


„of which Mr. Hertius had the Overſight. 


We can't maintain this, without encroaching upon the Prerogative of Gop, who impoſes theſe Duties on Men by the 
Conſtitution of their Nature. This we ought nicely to obſerve, that we may underſtand the juſt Extent of the Rights of 2 


on Lib. 7. c. 8. following. 


King, which are founded upon the Power which every Man can and is willing to grant to him over himſelf. See my Notes 


Mr. BaRBEYRAC's NOTES on F. IX. 


See Lib. 5. c. 2. F. 5. following. 
See c. 3. 5. 17. aforegoing. 
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For 


C H 4 P. V. 
however the Caſe may ſtand before, yet when rent Degrees in Obligations of the ſame kind; 
Feb have promis'd to do a Favour, there lies eſpecially when we are to compare ſuch Duties 
] ae Neceſſity on me to perform it, than on the as concur in point of Time“. 
"Her Party to return it. For there may be diffe- 
ſoning of our Author, we muſt remember, that the F oundation of the Difference between perfect and 
Jo nee Pour the neceſſary or unneceſſary Influence that a thing hath in eſtabliſhing Peace and Society among 
ae” 15 imply a degree of Obligation from the matter of the thing. So that though we are more indiſpenſibly obliged 
5 of T hankfulneſs than of Beneficence, the firſt ought not to authorize us to uſe Force or Juſtice to make us perform 
pa _—_— than the laſt ; becauſe neither of them are of that Nature, that the Continuance of Peace or Society doth neceſ- 
them, 


; ice of them. In ſome Caſes the Duties of Gratitude ought to give place to thoſe of Beneficence, as when 
1 os Lens OG at leaſt ſpare without any great Loſs or 'Trouble, a thing of which another Perſon has great need. 
4 Ben a 


see my Notes on Lib. 5. c. 12. F. 23. following. 
Comp. Bœcler. ad Grot. J. 1. c. 1. J 4. See what ſhall be faid hereafter in Lib. 5. c. 12. , 23. 
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CHAP. V. 


Of the Nature of Promiſes, and Facts, or Covenants, in general. 


imp 
Men, an 


The ConTENTs of every Paragraph of the fifth Chapter. 


1. hence adventitions Obligations ariſe. vr. An imper feet Promiſe ovligeth, but does not give 
H. M hat is Mr. Hobbes's transferring of Right. another a Right. 

m. No Man has a Right to all things, as Mr. Hobbes vir. A perfect Promiſe. ? _ 
aſſerteth. vir. Promiſes in the future Tenſe give no Right. 
iv. In what a transferring of Right conſiſts. IX, X, XI. V hether there be a Power obliging in 

v. A meer Aſſertion doth not oblige. | bare Patts or Covenants. 


gations as are not born with Men, tual Act; of which the former is properly call'd a 

Bond ke 8 of ſome Act of theirs be laid free Grant or Promiſe, the latter a Patt or Covenant. 
upon them, by which means there ariſes, at the fame II. But inaſmuch as all acknowledge that Pro- 
time, in other Perſons a Right which before they miſes and Pafts do trangfen a Right to others, before 
wanted. For theſe two moral Qualities have ſucha we proceed, it may not be improper to examine 
mutual Relation and Dependence, that whenever Hobbes's Opinion about the 7ransferring of N. 
there is produced an Obligation in one Man, there He then, rom his Project of a State of Nature, 
immediately ſprings up a correſpondent Right in having inferr'd, that every Man hath naturally a 
mother; for tis impoſſible to apprehend that 1 Right to every thing, and having fartherſhewn, that 
am bound to any Performance, unleſs there beſome from the Exerciſe of this Right there mult needs 
Perſon in the World, who can either fairly require ariſe a War of every Man againſt every Man, a 
it, or at leaſt fairly receive it of me. 'Tho' the State very unfit for the Preſervation of Mankind 
Remark will not hold vice derſa, that where- ever he concludes, * That whilſt Reaſon commands 
there is a Right in one, there mult preſently be an © Men to pals out of %s State of Yar, into a 
Oljgation in another. For example, the Magiſtrate © Condition of Peace, which Peace is conſiſtent 
hasa Right ofrequiring Puniſhment for Crimes; but * with a Right of every Man to every Thing, it 
ſuch a Right as is attended with no Obligation in the © at the ſame time preſcribes that Men ſhould lay 
Criminal**. Unleſs we folve the Doubt by this “ down ſome part of this univerſal Right. A Man, 
Diſtinction, That if we take Night in a ſtrict and © he fays, may lay down, or diveſt himſelf, of his 
cloſe Senſe, for a Power or Aptitude to have any © Right two ways, either by /imply renouncing it, 


I. now follows in courſe, that we enquire how gations proceed either from a /imple, or from a my- 


a: . «Do ce Ino 1 8 rmer is 
thing, then there is always in ſome other Perſon or by ſransferring it to another. The former is 


anObligation anſwering to it; but not if the Word © done, if he declares by ſufficient Signs, that he 
be taken fora Power of doing any thing. Thisthen © is content it ſhall hereafter beunlawtul for him 
in the firſt place, is clear, that all adventitious Obli- © to do a certain thing, which before he might have 


Mr. BARRBEY RAC NOTES on Chap. V. F. I. 2s 85 
This is not abſolutely true. See my Notes on Lib. 8. c. 3. . 4, 5 But Mr. 7. homaſius, to ſhew that Right mo CE 

do not always anſwer to each other, alledges the Example of two Perſons, who in a Shipwreck getting upon one r_— whic 
could not ſave them both, had each of them right to thruſt off his Companion, and conſequently, there was no 8 to 
anſwer each other. Fun dam. Jur. Nat. & Gent. Lib. 3. c. 7. F. 10. But this only proves, that there may be a Cale w = 
one Man's Right becomes of no worth by the Oppoſition of an equal Right in another Perſon. In like manner, certain ot -y 
Duties ſo elaſh ſometimes, that one of them muſt give place in certain Circumſtances, without being leſs obligatory in general. 
In the Example of the Plank, we muſt ſuppoſe, as I have faid elſewhere, that it belong d no more to the one than to 2 
and neither of them was ſeized of it alone. For then the Right of Property of the firſt Occupyer would lay an en, f 
giving place on him againſt whom any of theſe Titles could be alledged. But yet the other, who was not in the ſame Is be 
it he to whom the Plank did appertain, might lawfully hinder him from ufing that Inſtrument to fave his Life, which Provi- 


dence had furniſh'd him with; fo far is it from this, that he ought to help us, if he can, to ſeize it. 


imi 1 ; 1 Life and Death, or the 
5 | t not due to Criminals by virtue of any Compact; but ſince the Right of or. 
Right of — ®ut are upon Sovereigns, we are oblig'd not to reſiſt em when they make uſe of that Right, tho? it be 
upon our own Perſons. See Mr. Barbeyrac's French "Tranſlation of this Book, Lib. 8. c. 3. / 4. Note 8. and / 5. 


» De Cire, e. 2. ſ. 3, &. & Leviath. Engl. Book I. c. 14. & lawfully 
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“e lawfully done. The latter, if he declare by ſuf- 
c ficient Signs to another Perſon, who is willing 
c to receive ſuch a Right from him, that he con- 
cc ſents it ſhall be for the future, as unlawful for him- 
&« ſelf to reſiſt him in the doing of a certain Thing, 
<« as he might before have juſtly reſiſted him.” 
Hence he infers, That the ransferring of Right con- 
fiſts purely in Non-reſiſtance; or that, he who in a 
State of Nature transfers a Right to another, does 
not givethe other Party anew Right which before 
he wanted; but only abandons his own Right of 
reſiſting ſucha Perſon in the Exerciſe of his. Which 
Aſſertion, according to his Hypotheſis, he thus makes 
out; & Before any ſuch Act of transferring Right, 
& the Perſon to whom it is ſaid to be transferr'd, 
cc had a Right to all things, and therefore it was 
c impoſſible to give him a new one; but the Per- 
cc ſon transferring, loſes his Liberty of juſt Reſi- 
c ſtance, which before hinder'd the other from 
cc exerciſing his Right in its full Extent. Therefore, 
c whoſoever in a State of Nature acquires a Right, 
&« only gains this Privilege, to enjoy his primitive 
<« Right ſecurely, and without juſt Diſturbance 
c for example, If a Man in a State of Nature, by 
« Sale or Gift, makes over his Field to another, he 
c only takes away his own Right to that Piece of 
„Ground, not the Right which all other Men 
% have to it; or whic 
& declares that he will not reſiſt, or hinder ſuch a 
ce particular Perſon, who has a mind to make uſe 
cc of the Field; but he does not by this Act preju- 
ce dice the reſt of Mankind, who till keep their 
ce primitive Right, as well to this Spot of Earth, as 
c to every Thing elſe which Nature affords. 
III. But as we have formerly made out“, that 
this Hobbeſian State is by no means natural to Man, 
a Creature defign'd for a ſocial Life; fo neither can 
weadmit of what the ſame Author thus eſtabliſhes 
as the Conſequence and Reſult of it, ſuch aRight 
of each Man to all Things, as ſhall produce any 
Effect in reference to other Men. For the clearer 
Illuſtration of this Point, it is neceſſary to obſerve, 
That not every natural Licence, or Power of doing a 
Thing, is properly a Right; but ſuch only as in- 
cludes ſome moral Effect, with regard to others, 


who are Partners with me in the ſame Nature. Thus, 


for inſtance, in the old Fable, the Horſe and the 
Stag had both of them a natural Power or Privi- 
lege of feeding in the Meadow; but neither of them 
had a Right, which might reſtrain or take off the 
natural Power in the other. So Man, when he em- 
ploys, in his Deſigns and Services, inſenſible or ir- 
rational Beings, barely exerciſes his natural Power, 
if without regard to other Men, we here preciſely 
conſider it in reference to the Things, or Animals, 
which he thus uſes. But then at length it turns 
into a proper Right, when it creates this moral 
Effect in other Perſons, that they ſhall not hinder 
him in the free Uſe of theſe Conveniences, and 
mall themſelves forbear to uſe them without his 

Conſent. For 'tis ridiculous Trifling to call that 
Power a Right, which ſhould we attempt to exer- 
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comes to the ſame, he 
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ciſe, all other Men have an ua Right to ob 
or prevent us. Thus much then _— 3 
every Man has naturally a Power or Licence fx . 
plying to his uſe, any thing that is deſtitute of Sent 
or of Reaſon. But we deny that this Power © 
be call'd a Right, both becauſe there is not inherent 
in thoſe Creatures, any Obligation to yield them. 
ſelves unto Man's Service; and likewiſe, becauſe 
all Men being naturally eual, one cannot fair 
exclude the reſt from poſſeſſing any ſuch Advau. 
tage, unleſs by their Conſent, either expreſs or pre- 
ſumptive i, he has obtain'd the peculiar and ſole 


Diſpoſal or Enjoyment of it. And when this ; 
once done, he may then truly ſay he has a Riz}; to 


ſuch a thing. Or to decide the Buſineſs more brief 
we may make uſe of this Diſtinction, that aRight 
to all Things antecedent to any human Dee; ig 
not to be underſtood exclu/ively, but indefoitely 
only; that is, we muſt not imagine one may engros 
all to himſelf, and exclude the reſt of Mankind; but 
only that Nature has not defined, or determined 
what Portion of Things ſhall belong to one, what 
to another, till they ſhall agree to — her Stores 
amongſt em, by ſuch Allotments and Diviſions, 
Much lefs will the fame Equality amongſt Men 
admit, that one ſhould naturally claim a Right over 
another. It is rather true, that no Perſon will have 
aRight to govern any other Perſon, unleſs he ac- 
quire it in a peculiar manner, either by his Con- 
ſent, or by ſome other antecedent Deed; as ſhall 
be made out more at large in its proper Place*, 
IV. The proper Notion then, of transferring and 
of acquiring Right, will appear with more Exact- 
neſs, if we premiſe, that ſome Rights bear a regard 
to Perſons, others to Things; and that the latter 
kind of Rights is again divided into Original and 
Derivative. I acquire a Right over a Perſon, if he 
either expreſly or tacitly conſents, that I ſhall pre- 


ſcribe to him what he ought to do, to ſuffer, or to 


forbear; by virtue of which Agreement he both ob- 
liges himſelf voluntarily to ſtudy Obedience to my 
1 5 and at the ſame time grants me a Right 
of compelling him, in caſe of default, to his Duty, 
by propoſing ſome conſiderable Evil, which I ſhall 
otherwiſe bring upon him. A Man then acquires an 
Original Right over Things, when all others either 
expreſly or tacitly renounce their Liberty of uſing 
ſuch a Thing, which before they enjoy'd in com- 
mon with him. This original Right being once 
eſtabliſh'd, by virtue of which the primitive Com- 
munity of Things was taken off, the transferring 
of Right is nothing elſe but the paſſing it away from 
me to another, who before was not Maſter of it. 
Hence appears the Abſurdity of ſaying, That be 
transferring of Right conſiſts barely in Non-reſiſtance. 
Inaſmuch as that negative Term cannot expreſs the 
Force of the Obligation ariſing from ſuch an Act; 
which properly implies an inward Inclination to 
make good the Contract: Tho' Non-reſiſtance be 
indeed one Conſequence of the Obligation, and with- 


out which it cannot be fulfilled. The Inſtance a- 


bout the Field, propoſed by Hobbes, does not come 


Mr. BaxBeEyYRAC's NOTES on F. III. 
Our Author reaſons here upon a falſe Suppoſition, which I ſhall confute in its proper Place. See my Notes on Lib. 4. 
c. 4. All that can be ſaid is this, that before the Property of Goods was ſettled, no Man ought to exclude another always from 
the uſe of any one thing, and when they had no farther uſe of it, it return'd to the firſt Occupier, as if he had enjoy d it him- 


ſelf by that Title. 


2 See c. 2. $.7. of this Book, and Lib. 1. c. 6. f. 12. and Lib. 6. c. 2, 3. and Lib. 7. c. 2, 3. 


2 Lib. 2. c. 2. 5. 7, Ee. 
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CHAP- V. 
up to the Point in hand; for beſides, that it is very 
abſurd to call that an Act of Selling, when I only 
aitmyPretenſions toa Thing, whilſt all other Men 
4-1 keep zheirsz even according to his own Do- 
Qrine, Propriety of Things had its Riſe from civil 
Government”, after the State of Nature was ſup- 
oſed to be paſs d and gone. Therefore during the 
Fate of Nature, no Man could call the Field his 
on, and conſequently not ſell it. He ought indeed 
o have expreſs d himſelf thus : © Since in a State 
« of meer Nature things belong'd no more to one 
« than to another, therefore if a particular Perſon 
« deſired the ſole Uſe of any thing, to make him 
« Maſter of his Wiſh, it was neceſſary, that all 
Other Men ſhould renounce the Uſe of the fame 
« Thing. If they did this gratis, the Act had 
« ſomewhat in it like a Gifz; if with ſome Bur- 
« then, or under ſome Condition, it was then a 
« kind of a Contracts, for which we have no 
« Name. But ſhould one Man have renounced his 
« Power over ſuch a thing, this could have been 
« no Prejudice to othersꝰ, and conſequently, he 
« only would have been debarr'd from the Uſe of 
« jr, who had thus freely quitted all Title to it. 
V. Let us now carry on our Enquiries, and exa- 
mine how a Man may contract an Obligation, and 
confer a Right on another, by means of his own 
free Promiſe. To underſtand the Nature and Effects 
of this kind of Tye, we mult in the firſt place ob- 
ſerve, that there are two ways of ſpeaking about 
giving, or doing a thing to another, which now 
is, or which we imagine, will hereafter be in our 


Power. The firſt way is, when we barely expreſs 


our preſent Mind about a future Act; yet fo as to 
hy no Neceſſity on ourſelves, of perſevering always 
in the fame Reſolution. An Inſtance we have 
in what Tiberius in Tacitus * writes to his Favou- 
rite Sejanus, Ipſe quid intra animum volutaverim, 
quibus adhuc neceſſitudinibus immiſcere te mihi parem, 
onittam ad præſens referre. ] forbear to tell you at 
preſent, by what Fortunes, and by what Alliances Tam 
conſidering to unite you to myſelf. Such a bare Aſſer- 
tion neither founds an Obligation in me, nor a 
Right in the other Party“. And to render it 
virtuous and unblameable, there is only this Con- 
dition requiſite, that we /peak as at preſent we re- 
ally zhink, and do not impoſe upon a Man by Falſe- 
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hood and Diſſimulation. But we are by no means 
obliged to continue always in this Deſign; ſince 
the mind of Man has not only a natural Power of 
changing Opinion, bur likewiſe a Right; fo as to 
do it without Fault, when there is no particular 
Obligation impoſing a Neceſſity of holding firmly 
to a Reſolution already taken and declared. Vet 
theſe Changes of Purpoſe are liable to juſt Cen- 
ſure, if either the former Judgment, from which 
we receded, was better than this laſt; or by al- 
tering our Meaſures ſo unexpectedly, we expoſe a 
Perſon to Diſappointment and Deriſion, who did 
not deſerve ſo unkind Treatment at our Hands. See 
the Paſſage between ©, Cæcilius and T. Marius Ur- 
binas in Valer. Max. |. vii. c. 8. S. 7, 6. See Grot. 
Book II. c. 1 I. ſ. 2. Tho it be often a juſt *Puniſh- 
ment to baſe Flatterers and Deſigners, to balk them 
of their greedy Hopes, and to cheat the gaping 
Crows, when they have prepared their Mouths 
for the Morſel. Vid. Plin. 2. Epiſt. 20. Comp. Grot. 
I. ii. e 11. f. 

VI. We may call it an imperfef Promiſe, when 
a Man determines his Will to the doing a Favour 
hereafter, with a ſufficient Sign to make it firm and 
laſting, or ſo as fully to declare his Willingneſs to 
lie under an Obligation, but not fo as to give the 
other Party any proper Right of compelling him to 
{ſtand to his Word. The like to which happens in 
the Duty of returning Kindneſſes, where the Re- 
ceiver is obliged to make a grateful Acknowledg- 
ment, tho' the Giver has not a full Right to re- 
quire it. Some are of opinion, that it is hardly poſſi- 
ble to produce an Inſtance of this kind of Promiſe, 
in the Law of Nature, barely conſider'd. It is uſual 
to alledge for Examples, the Promiſe of an abſo- 
lute Prince made to his Subject, of a Maſter to his 
Servant, of a Father to his Son, whilſt yet under 
his Power; by all which the Parties promiſing, ſtand 
obliged to make good their Engagement; but the 
others ſeem to want a Right of demanding it from 
them, becauſe they are allow'd in no Court to 
bring an Action againſt them upon Default. But now 
the Lameneſs or Defect of theſe Promiſes does not 
ariſe from any intrinfick Weakneſs or Invalidity; 
but from that ſuperior Quality or Station in the 
Promiſers, which hinders the Obligation from ta- 
king its full out ward Effect. Others inſtance in 


| Mr. BarBEYRAC's NOTES on . IV. 
1 See Mr. Hobbes's Treatiſe De Cive, c. 6. F. 16. and c. 14. F. 10. and what our Author ſays, £38. 8. c. 1. F. 2. following. 


2. I ſhall explain this Term, Lib. 5. c. 2. F. 7. 


3 This is grounded upon a falſe Hypotheſis, as I have ſhewn in Note 1. of the foregoin Paragraph. The Truth is, that 


till a Man abandons a thing, of which he had poſſeſſed himſelf, with a Deſign to make uſe of it, it belongs to him, and no Man 
may diſpoſſeſs him of it ; but if he releaſes it to another, as from hand to hand, this latter acquires the ſame Right, and con- 
ſequently excludes the Right of all others, until he again in his turn leaves to the firſt Occupier the thing which he had Power 
to diſpoſe of all the while he had it, becauſe the Ceſſion of him who was in poſſeſſion before him, gave him Power to prevent 
any other who would be maſter of it. 


Mr. BARBEYVRAC C NOTES on S. V. 

Lac. Annal. Lib. 4. c. 40. Numb. 9. Ed. Ricq. | Et ; ; | 

1 I promiſſio poteſt conſiſtere, guæ ex voluntate promittentis ftatum capit. Digeſt. Lib. 45. Tit. 1. De Verborum Oli- 
gationibus, Leg. 108. | 

3 The * plainly ſpeaks here only of thoſe wandering Hopes which ſome ſuffer others to conceive, or rather goo them, 
to diſappoint the Covetouſneſs of thoſe who would cheat us, or deceive us of our Inheritance. So that here is no real Promiſe, 
nor any real Declaration of our Will fully, nor irrevocable ; but only ſuch hope as was formed at the time when the Words or other 
equivocating Signs were ſpoken, by which the Deceiver was deluded himſelf, and pleaſed himſelf with Smoke. Ser Lib. 4.c. 10. 
F: 3. following. It may be convenient here to ſay ſomething of ſuch Promiſes, which, tho' made in jeſt, were valid among the 
Romans, provided they were made in the Form of a Stipulation. For if one faid to another, Doſt thou promife me this or 
that? And he ſaid, I do promiſe ; the firſt had a juſt Action againſt the other, and he was adjudged to make good his Promiſe, 
tho? he had no deſign to engage himſelf. But at 5 th they found out an Expedient to hinder the Effect of this ſerupulous Ob- 


ſervation of Laws, contrary to all Natural Right: It was this, Altho' ſuch a Promiſe would bear a juſt Action, it was eluded, 
and made null by the Right of the Pr tor, who found out a pofitive Exception. See upon this Subject the Julius Paulus of 
Mr. Noadt, Chap. 11. and his Treatiſe De forma emendandi Doli nali, &c. publiſh'd in 1709. Chap. 6. 


We ſhall explain this Term in Lib. 5. c. 2. J. 7. 
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an imperfect Stipulation; when the civil Laws en- or done, or omitted, at our Pleaſure. It muſt 


in, that Promiſes ſhall be made under ſuch a be well obſerv'd, that what we here deliver, con 
particular Form of /ipulating Words; and will not cernsonly ſuch Promiſes as are made betwixt Men: 
permit a Man to ſue another upon his Promiſe, if tho? it be impoſſible, that the Divine Promiſes 
it did not run preciſely in thoſe Terms. Here they ſhould fail, yet it would be highly arrogant and 
obſerve, That in caſe the Parties concern'd fully indecent to ſay, That theſe ſeeming Engagement 
intended to contract a perfect Obligation, and omit- on Gop's Part do give a Right to Man, Which 
ted the ſet Form of Law, only thro' Error or Im- ſhall hold valid againſt his Maker. Add Gy. loc 
prudence, the Promiſer is by natural Equity en- cit. ſ. 5 1 | ; 
gap'd to perform his Word, tho” the other Perſon VIII. It is a nice Remark of Mr. H044e; , and 
cannot force him to it by an Action in Courts of worthy our Notice, Thar in relinguiſhing or iran. 
civil Judicature. But neither have we in this Exam- ferring Right, if we make uſe of no Signs except Mord, 
ple a Promiſe, which is imperfect upon account of thoſe Words ought to be of the Time preſent or pa . 
the Law of Nature, but by virtue of a poſitive For he, for inſtance, who ſhall ſay in the future, 
Law, which ties up its Effect to ſuch a punctual To morrow will I give, plainly ſhews that he hs 
Form of Speech, a Reſtraint, which naturally it not given already; and therefore the Right he has 
did not lie under. A true Inſtance then of all im- over the Thing promiſed continues firm and en- 
perfect Promiſe is, when I expreſs myſelf in this tire all this Day, and all the next Day too, and ſo 
manner, I really deſign to do this, or that for you, on, unleſs in the mean time he actually give it, or 
and I deſire you'd think I am in earneſt, and ſpeak pals away the Right of it by a new Promiſe. Yer 
Truth. In which caſe I am bound to perform my in caſe, beſides his Words, he made uſe of other 
Word, rather by the Law of Yeracity, than of Signs ſufficiently arguing, that it was his Will to 
Juſtice; J lay an Obligation on myſelf, but 1 transfer the Right at preſent; then the Words, tho 
the other Party no Right of forcing me to perform Grammatically future, ſhall not hinder the Engage- 
it. Men have naturally ſomewhat of Greatneſs and ment from taking full Effect. But where thee 


Generoſity in their Temper, upon account of which other Signs are wanting, we ought to be very ten- 


they had much rather ſeem to do a good Office, der of putting fo wide and forced an Interpretation 
purely on the free Motion of their own Virtue, on Verbs of the future Tenſe, as to make them im- 


than for the ſake of any Right which another has ply a preſent Act of Alienation. For ſince we are 


to challenge it from them. To this Head we may not wont to make over our Goods to others, with-· 


refer the Promiſes of Men in Favour and Authority, out the Proſpect of ſome ax tes to ourſelves, 
when not by fair Words and general Complements*, which Advantage does not, in theſe Acts of Grace 
but in a ſerious and particular manner, they engage or free Gift, viſibly appear; therefore, in conſtru- 
to aſſiſt us by their Recommendation, Interceſſion, ing ſuch an Act, to which Men are commonly 
Promotion, or Suffrage; which yet they would averſe, we ought not to preſume on any Thing 
not have a Man challenge from them by virtue of farther, than what is by expreſs Tokens of the 
any Right, but deſire they ſhould be imputed Will declar'd. Eſpecially ſince it is uſual by theſe 
wholly to their Generoſity and Honour. Even the Terms to ſignify only a ſimple Mark of Good Will, 
Law of Nature does not ſeem to allow, that a Man and ſuch as ſhall, at preſent at leaſt, have no Ef- 
ſhould be compelld to the Performance of theſe fect. So that whilſt a Man ſpeaks in the future?, 
Promiſes; ſince in the very Act of engaging him- he is ſuppos'd to be yet under Deliberation; and 
ſelf he made a tacit Reſerve againſt ſuch Proceed- before the Time prefix'd, perhaps his Affection 
ing; that his Benefit might carry the more Grace and the Merits of the Perſon may alter; or ſome 
and Beauty in it, by being remov'd as far as poſſi» Misfortune may intervene, rendring it incommo- 
ble from Neceſſity and Conftraint. dious for him to part with what he intended. In 
VII. A perfect Promiſe is, when a Man not only the fame manner as he that makes his Will, does 
determines his Will to the Performance of ſuch or not transfer his Right immediately on the Heir; 
ſuch a Thing for another hereafter, but likewiſe but he is ſuppos'd ever to have this Clauſe or Con- 
ſhews that he gives the other a full Right of chal- dition in his Mind, Such a Perſon ſhall be my 
lenging or requiring it from him. When we engage Heir, unleſs I alter my Will before my Deceaſe. Tho 
to give away a particular Thing, or to perform a indeed it be look'd upon as an Argument of Levity 
particular Service, the former is a kind of Aliena- and Inconſtancy, for a Man to cheat and delude 
tion of our Goods, or at leaſt ſomewhat in order to another with falſe Hopes and Expectations. 
it; the latter is an Alienation of ſome part of our The Caſe is very different, if expreſs myſelf 
natural Liberty; inaſmuch as we are now to ſtick thus, I have given, or do give to be deliver d to mor- 
to the Reſtraint and Confinement of our Promiſe row : For this is plainly, giving a Man to day the 
abour a Matter, which before we might haveuſed, Right ofhavinga Thing to morrow, or transferring 


Mr. BaxBtyRaAC's NOTES on . VI. 


| Mr. BarBEYRAC'S NOTES on S VII. 
See Lib. 2. Chap. 1. F. 3. foregoing, | 
Mr. BaxzBeEyYRAC'S NOTES on S. VIII. 
? Is the ſame as (1) at the bottom of the Page. | | | ; 
We may obſerve here, as Mr. Hertius directs us, what the modern Lawyers call, Tractatus ineundarum Conventionum, i. e. 
a Treaty in order to an Agreement; or, Paca contradtuum præparatoria, i. e. ſome previous Covenants in order to Contracts, 
which we may call, Preambles or Diſcourſes, by which we ſeem diſpoſed to enter upon a Bargain, and teſtify ſome Deſire of 
Agreement, but conclude nothing poſitively. For in this Caſe every Man is free, and there muſt be a new Treaty to render the 


See F. 10. following. 


Agreement full and entire. Hence it is ſaid in the Digeſts, That if any one hath promiſed to lend us any Money, we may receive 
it, or not, as we pleaſe, Qui pecuniam creditam accepturus ſpopondit creditori futuro, in poteſtate habet, ne actipiendo je ei o-ftr ingas, 
Lib.12. Tit.1. De Rebus Creditis,&c. Leg. 30. See what Mr. Hertius ſays there, and in his Paræmia Fur. German. Lib.1. c. 8. $.5- 

De Cive, c. 2. ſ. 6, &c. & Leviath. Engl. Part I. c. 14. (1) In the laſt Editions of the Original there is Fectum for 
Hectum, which entirely corrupts the Senſe; and yet Mr. Hertius has retain'd it in the laſt Edition of 1706. 
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CHAP. V. 


to him to day the Right over a thing, which 


ought to morrow to be actually deliver d to him. 


Nor is it any Objection againſt what we have 
been aſſerting) that according to the ordinary Form 
and Manner of Speech, molt Promiſes are expreſs'd 
n Terms of Futurity. For in the moſt ſolemn En- 
agements by formal Stipulation, or by Oath, we 
uc the ſame way of ſpeaking, Jou ſhall have ſuch a 
thing of me, I will give ſuch a thing, &c. The reaſon 
of which Cuſtom is, that the delivering of a thing 
promis'd, generally follows at ſome Difance. And 
indeed, we Can ſcarce call it a Promiſe, when at 
the ſame time the Intention of giving is declared, 
ind the thing actually tender'd ; inaſmuch as there 
ems here, either to have been no Obligation, or 
ſuch as expired in the very minute that it was 
contracted. However, it is plain the Generality 
of Men never think they properly have a thing, 
till they get firm Hold and full Poſſeſſion of it. If 
then theſe Terms of Futurity occur in a perfect 
Promiſe, as for inſtance, To morrow I will give you 
an hundred Pounds, the Senſe of them amounts to 
this, I now give you a Right to have and to require 
of me the ſaid Sum; and I likewiſe oblige myſelf on 
the Day appointed, to deliver it to you accordingly. 
We may ſettle the whole Point with more Bre- 
viry, by only ſaying, that Verbs of the future 
Tenſe, made uſe of in Promiſes, and eſpecially the 
Term of Giving, do either imply an Obligation 
hereafter to be contracted, and then they neither 
transfer the Thing, nor the Right, to another; 
or elſe they import the delivering of a Thing here- 
after, the Right to which either is now, or has been 
formerly trapsterr'd ; and then they do not hinder 
the Promiſe from being moſt perfect and compleat. 
IX. It is requiſite, that whilſt we are engaged 
on this Point, we endeavour to ſettle a famous Que- 
ſtion, which has been much canvaſs'd by Authors, 
Whether there can be a Force ofobliging in bare Pro- 
miſes, or in bare Pacts, whilſt they are no more than 
verbal Agreements, and are not ſtrengthen'd by 
any actual * Performance berwixt the Parties? 
Connanus the Civilian has been the principal Aſſer- 
tor of the negative Side; whom Grotzus*, and 
others have labour'd to confute. And indeed, it has 
been the fix'd Opinion of wiſe and learned Men in 
all Ages, that Faith ought to be kept inviolably, 
though given only in Words; or that a Man by 
/paking only, without the Intervention of any Deed, 
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' EvwdMzyua. Sec what is ſaid, Lib. 5. c. 2. F. 2, 3. 
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may lay on himſelf a Neceſſity of ſome future Per- 
formance **. Tull. Off. I. c.7. The Foundation of 
Juſtice is Faith, that is to ſay, a Firmneſs and Truth 
in our Words, Promiſes, and Contratts. Hence 
ſome will have the word Fides to be call d Quia fit 
quod dictum eſt, becauſe that which was ſaid is done, 
Ulpian in l. i. D. de Pactis. What is ſo agreeableto 
human Faith, as to obſerve mutual Agreements? 
Lid. D. I. ii. c. 14. de Pactis. It was a very wicked 
Jeſt of the petit Prince of Bantam, when being 
reproved for Breach of Promiſe, he anſwer'd, 
His Tongue had no Bone in it, to make it more 
ſtiff than was neceſſary for his Intereſt 5. Whe- 
ther Connanus has with any Colour oppoſed this 
univerſal Judgment, will appear, if we beſtow a 
little time on taking his chief Arguments under 
Conſideration. In the firſt place then, he ſays, 
that he who raſhly believes a Promiſe made without 
Cauſe, is no leſs to blame, than the vain Perſon who 
made it. Now here all the Difficulty lies in ex- 
plaining what he means by a Promiſe made with- 
out Cauſe. If he would be underſtood of ſuch 
Promiſes as if not perform'd, it brings no Loſs or 
Prejudice to the Party, to whom they were directed 
and if fulfill d, muſt needs create Trouble or Da- 
mage to the Performer; we are willing to allow, 
that Engagements of this kind produce no Obli- 
gation. For how can a Man have any Right o 
requiring me to put myſelf to any Charges, or 
any Toil, in doing a thing which ſhall profit him 
nothing **?? And it is indeed againit Reaſon, to 
undertake an Action which can produce no Good, 
and may produce Evil. Thus for inſtance, ſuppoſc 
ou had got me to promiſe you that I would for- 
ar eating four Days together; upon what account 
ſhould I ſtand to ſuch a raſh Engagement, if ſo 
long a Faſt would prejudice my Health, and yet 
would contribute nothing to your Intereſt or Ad- 
vantage? Therefore in this Caſe it is alike yain 
and fooliſh in one Man to make the Promiſe, and 
in the other ſeriouſly to challenge the Perfor- 
mance. Beſides, ſince Promiſes are Matters of 
Grace, or free Favour, they ought to be inter- 
preted under this Condition or Limitation, Provi- 
ded I can compaſs the Thing I ſpeak of, without any 
conſiderable Damage to myſelf. Nor can the Perſon 
to whom I make the Promiſe be ſo impudent and 
unreaſonable, as to deſire that my Kindneſs ſhould 
be an Injury to me, and that I ſhould enrich him 


NOTES on F. IX. 


* Comment. Fur. Civ. Lib. 5. c. 1. But Mr. Buddeus in his Element. Philsf. Pract. Part IT. c. 4. $.9 aſſerts, That this Lawyer 
is falſly accuſed of any ſuch Opinion. Mr. Hertius alſo rejects the Opinion of a certain nameleſs Perſon, who juſtified Connanus, 
and maintains, That that Perſon ſpake only of ſimple Contracts, conſidered as they are uſed in the Roman Judicature. For he 
fays, We muſt here diſtinguiſh between theſe two Propoſitions; the one is, That Promiſes produce a natural Obligation, and 
the other, That the natural Obli gation which ariſes from a Promiſe, does not produce a Civil Obligation, which is founded upon 
a Maxim of the Law of Nature, which authorizes a Sovereign Prince to declare what Obligations ſhall be valid, and what null. 
Nevertheleſs, according to Mr. Hertius, we need only to read Connanus's Reaſons to convince us, that he denies Promiſes to pro- 
duce any Obligations able naturally and of themſelves to give a perfect Right, without the Aſſiſtance of the Civil Law. 


3 The Latin of Cicero is, Fundamentum Juſtitiæ eſt fides, i. e. dictorum conventorumgue conſtantia & veritas, eaque de cauſs. 


fidem appellatam, quia fiat quod dictum eff. 


* And Ulpian's, Quid tam cong ruum fidei humane, guam ea, que inter eos placuerunt ſervare f 


5 Mr. Barbeyrac's 5th Note is inſerted in the Text. 


We muſt diſtinguiſh here between Pacts or Agreements, which may be called Momentary, which are perform'd immediately, 


and leave no durable Effect after them, and Succeſſive, whoſe Performance is accompanied with a long Train of Effects. As 
to the hrlt, there is no Neceſſity that they ſhould have any impulſive Cauſe, or ſuitable Motive; but as to the latter, they do 
not oblige, unleſs they have a ſufficient impulſive Cauſe, or which comes to the ſame, unleſs they tend to profit. That ſort of 


Engagements which want this is not only unprofitable, but hurtful to Society; becauſe by the Duration of their Effects they may 
rouble and Diſorder in the Affairs of the World. As for example, it any one promiſe not to alienate his Eſtate without 


cauſe 
the Conſent of his N eighbour. See the Digeſts, Lib. 2. Tit. 14. De Pais, Leg. 61. (and Mr. Hertius's Diſſertation, en- 
titled, De Pacto, ne Deminus rem ſuam alienet, Tom. 3. Opuſc.) In ſine, Men having eſtabliſh'd Pacts and Covenants for their 

vantage, and not to hurt or deceive one another, every Agreement, which aims not at the laſt of theſe Views, may be, and 
ought to be look'd upon as null by the natural Law. Tit. Obſerv. in Lauterbach. Ol. 59. dee Lib. 5. c. 2.4.3. Mete 3. 
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264 
by my own Loſſes . It often falls out*, that even 
not to keep one's Promiſe ſhall be juſt. For all 
muſt be referr'd to the fundamental Rules of Ju- 
ſticez as firſt, that no Man be wrong'd; and ſe- 
condly, that the publick Good be as far as poſſible 
promoted. It may likewiſe happen, that the Per- 
formance of a Promiſe or Contra& would prove 
highly prejudicial?, either to one of the Parties, 
or to the other. For if Neptune (as it is in the 
Story) had not made good his Promiſe to Theſeus, 
Theſeus had not been ſo unfortunately deprived of 
his Son Hippolytus. Therefore neither are we to 
keep thoſe Promiſes which are unprofitable to the 
Perſon to whom they are made; nor thoſe which 
are more hurtful to ourſelves than advantageous to 
him. It is a Breach of Duty to prefer a greater 
Damage to a leſs. If you promiſe to plead another 
Man's Cauſe, and in the Interim your Son falls dan- 
gerouſly ill, it will be no Violation of your Duty 
to recede from the prior Engagement; and the 
Fault. will be much greater in the other Party, if 
he complain of ſuch a Diſappointment. Tull. Off. I. 
Vid. D. L. yo. T 17: 

Add. Senec. de Benef. l. iv. c. 35, 39. Tull. Off. l. iii. 
c. 24. This Caſe is propoſed, I have a Remedy given 
me for the Dropſy, upon this Condition, That if it cures 
me, I am never to uſe that Medicine again. Within 
a few Tears after ] hace been thus cured, I relapſe 
into the ſame Diſeaſe, and the Perſon with whom I 
contrafted will not give me leave to make any farther 
aſe of it. What am I to do here? It is Inbumanity 
in him to refuſe me, beſides, that my uſing it would 
do him no hurt. I may therefore ſafely conſult my 
own Life and Health. | 

But if by a Promiſe made without Cauſe, Connanus 
underſtands only a gratuitous, or free Promiſe with- 
out proſpect of Gain; then his Aſſertion will over- 
throw the whole Buſineſs of Beneficence and Libe- 
rality, and make all the Offices of Humanity baſe 
and mercenary Performances. For why ſhould not 
T credit a Man, who knowing his own Adilities 
has bid me expect ſome free Gift from him, purely 
that I may have occaſion to love and to eſteem 

him? And fince if he had pleas'd, he might ſafely 

have forborn the Promiſe, why did he order me 


Of the Nature of Promiſes : 


to depend upon his Word, if he deſign'd not full 


Book III 


to oblige himſelf to the making it good? 
— of a Benefit is then ny Told of 3 
when a Man is bound to confer it only by the]? 
of Humanity; not when by expreſs Promiſe he ho 
* another a Right to receive it. + 
. Connanus urgeth farther, © That 

c miles of this kind commonly ariſe 3 
tation rather than good Will, or at leaſt Bo l 
* Raſhneſs and Inconſiderancy, fu poſing the De. 
“ ſign to be real; the Fortunes of Men would be 
in great Danger, were they bound to perform 
© every thing they ſaid.” It was perhaps on ſome 
ſuch Principle, that the Antients imagined the 
Oaths and Proteſtations of Lovers were inyali 
and that the Gods excuſed the Breach of them 
as proceeding from Minds blinded with Paſſion, 


Plato in Sympoſ. & Poetæ paſſim. But indeed the | 


Danger here mention'd is chiefly in Imagination 
For we do not attribute a Power of obliging to any 
Promiſes, but to ſuch as are made upon ſerious 
and deliberate Purpoſe; and he that miſtakes Jef 


for Earneſt i, ought to pay for his want of Appre- 


henſion. On the other hand, to promiſe really 
more than one can conveniently perform, as it 
mutt be acknowledg'd a Fault, fo it would beg 
much greater, and indeed a piece of Barbarity 
ſtrictly to challenge and require it. Aurelian 5 
Flavius Vopiſcus, c. 35. Setting out on an Fx. 
pedition, and promiſing the People to below Crowns 
of two pound weight on them, if he return'd vidi. 
rious, when the Diſixibution was to be made, the 
Crowns proved only of Bread, whereas the People 
expected them of Golda. And beſides, we ſhould 
take care to diſtinguiſh between ſuch Terms of 
Honour and Eftecm, as Perſons make ule of to 
expreſs, in an indefinite manner, their good Af- 
fection towards us; and ſuch particular Engage- 
ments as they bind themſelves by, to perform ſome- 
what on our behalf: For Men of good Nature 
and good Breeding often expreſs their Kindneſs 
and Civility in very ample Terms; they declare 
themſelves to be entirely ours, and offer all they 
have to our Service and Diſpoſal#*. Old alas 
in Virgil had this Piece of Gallantry : | 


7 This is contrary to Nature, according to the Reman Lawyers. Jure Nature æguum eff, neminem cum alterius detriments 
& injuria fieri lacupletiorem, Digeſt. Lib. 5o. Tit. 16. De Diverſ. Reg. Jur. Leg. 206. | | 
3 The Latin of Cicero is this, Sed incidunt ſæpe tempora, cum ea, quæ maxime videntur dgna efſe juſto homine, eoque, quem 


wirum bonum ditimus, commutantur, fiantque contraria; ut reddere depoſitum, promiſſum facere, queeque pertinent ad veritatem, & 
ad fidem, ea migrare interdum, & non ſervare ſit juſtum. Referri enim decet ad en, que propoſui in principio, fundaments ji- 
ſtitiæ, primum, ut ne cui noceatur ; deinde, ut communi atilitati ſerviatur. Cum tempora commutantur, commutatur officium, & aur 
ſemper eſt idem; poteſt enim accidere promiſſum aliquod, & conventum, ut id effici fit inutile, vel ei, cui promiſſum ſit, vel ei, qui 
promiſerit. Nam fi, ut in fabulis eft, Neptunus, guod Theſeo promiſerat, non fecifſet, Theſeus filio Hippolyto non efſet orbatus. Ex 
tribus enim optatis, ut ſcribitur, hoc erat tertium, quod de Hippolyti interitu iratus optavit. (See Eurip. [oor 2.1315, Cc. 
quo impetrato, in maximos luctus incidit. Nec promiſſa igitur ſervanda ſunt ea, que ſint iis, guibus promiſeris, inutilia, nes ſi 
plus tibi nuceant, quam illi profint, cui promiſeris. Contra officium eſt majus non anteponi minori, ut fi conſtitueris te cuipiam advo- 
catum in rem preſentem efſe venturum,atque interim graviter egrotare fi rus cœperit, non fit contra officium,non facere,quid dixeris, 
magiſque ille cui promiſſum ſit, ab officio diſcedat, ſi ſe deſtitutum gueratur. Cicero de Offic. Lib. 1. c. 10. Si guis medicanentun 
cuiguam dederit ad aquam intercutem, pepigeritque ne ills medicamento unquam poſtea uteretur, fi eo nedicamento ſanus fads fuer, 
S annis aliquot poſt inciderit in eundem morbum, nec ab eo quicum pepigerat impetret, ut item eo liceat uti, Quid faciendum jit? 
Cum is fit inhumanus, qui non concedat uti, nec ei quicquam fiat injuriæ, vitæ & ſaluti conſulendum. Ib. Lib. 3. c. 24. where 
there are alſo ſome other Examples. ; 

9 See Lib. 1. c. 3.4. 7. Note 1. \g | 
| Mr. BarBEYRAC's NOTES on S. X. 
See F. 5. Note 3. aforegoing. 
Mr. Thomaſius thinks that the People were beſotted when they believed the Crowns ſhould be of that weight; but on the 
other hand, that the Emperor mocked his Subjects by giving his Promiſe ſuch a ſtrait Interpretation, which look'd like 3 
Trick. There was really cauſe to believe that the Crowns promiſed by the Emperor were not Crowns made of Dough. 

» Ea autem ſola Dia a 1 ve Promiſſa admittenda unt, quecunque fic dicuntur, ut preftentur, non ut jactentur, Digeſt. Leg. 21. 
Tit. 1. De Aailitio edicto, Leg. 19. See Mr. Hertius's Paremia Fur. German. Lib. 1. c. 10. 

4 Is the ſame as (a). | . 1 

See what Abab ſaid to Benbadad, 1 Kings xx. 3, Sc. Tho' Joſephus in his Antiquities, J. 8. c. 8. otherwiſe interprets 
the Place. Erotius faith, Abab underſtood the Words in this Senſe, 7 give up myſelf, and all I have in way of Homage and 
Fealty ; butBenhadad took them in a ſtricter Meaning, for the very Propriety and Poſſeſſion. Add. Polyb. excerpt. Leg. 13. & 


Liv. J. 36. c. 28. concerning Phaneas the Atolian Ambaſſador, 
| | 2 | — TUM 


1 


num 


1erit, 
fit? 
(here 


C H A P * V. 
uus, O Regina, guid optes, 


labor z muhi juſſa capeſſere fas eſt. 
ol 8 55 * Zn. 1. 2 81. 


— — Great Queen, be pleas'd to ſay 
The thing you wiſh : my Duty's to obey. 


Here the Goddeſs had been uncivil, ſhould ſhe 
have taken Advantage of his general Compliment. 
Words of this Nature then, how ever ſeriouſly de- 
liver'd, oblige a Man to no certain Performance; 
but only ſerve to teſtify his hearty Reſpect and 
kind Inclination towards another*. But thoſe Pro- 
miſesby which we impower another to expect ſome 

articular and determinate Service from us, ought 
moſt ſtrictly to be fulfill'd, becauſe the other Par- 
ty building on our Word has adjuſted his Affairs 
accordingly. So, though there now and then hap- 

ens an Inſtance of a vain Prodigal, who ſhould have 
been put under Government for a Fool, ora Mad- 
man, that ruins himſelf by profuſe and inconſide- 
rate Engagements, this ought to be no Reaſon why 
we ſhould affirm all verbal Obligations to be in- 
valid, and baniſh them from the uſe of human Life: 
As we don't condemn S47eri/ſhip in general, though 
many have ſuffer'd ſo ſeverely by it. Upon the 
whole, ſince an expreſs Promiſe paſſes into a Debt, 
Men ought to be very cautious of engaging for 
more than they are able to compaſs. And tis not 
Modeſty, but a vicious Weakneſs in any Perſon to 
be ſo eaſy and tender, that he dares not deny the moſt 
impudent and unreaſonable Petitioner -. 

XI. What Connanus alledges more in defence of 
his Opinion, may be folv'd with little Difficulty : 
he ſays, ©*Tis fit that ſome things ſhould be left 
« to every Man's Honeſty and tree Bounty, and 
« that all Matters ſhould not be reduced to the 
Rigor and Neceſſity of ſtrict Obligation. That 
the ſtudy of Integrity and Conſtancy would im- 
prove amongſt Mankind, were there but a Field 
« l:ft for thoſe Virtues to exert and exerciſe them- 
ſelyes in; which is hardly poſſible, if Men are 
« compell'd to obſerve all the Promiſes they make. 
gut that otherwiſe it was a great and glorious 
thing to perform, what by Words or other Signs 
« youthew'd your Intention of doing; and ſo much 
« the more glorious, the leſs it ſeem'd conſtrain'd. 
Bur indeed there 1s {till left ſcope enough for Li- 
berality, though you give a Man a Right of de- 
manding ſomewhat from you, which at firſt you 
might have ſecurely denied him. 

And ſince there muſt needs paſs ſuch a mighty 
number of Promiſes amongſt Men, whilſt they con- 
tinually want the Aſſiſtance of each other, it is 
more for the Intereſt of human Affairs, that there 
ſhould be leſs Glory in the Act of keeping Faith, 
than that ſo many Perſons ſhould be deluded by 


and Pats in general. 265 


other Mens Inconſtancy and Irreſolution. The 
Law of Nature commands us to lend toanother, 
ſo far as we can do it without any conſiderable Pre- 
judice to our ſelves. But the Obligation is rendered 
more ſtrict and binding, if by our own free Offer 
we reduce this general and unlimited Injunction of 


Nature to a particular Engagement, and aſſure the 


Party that he may expect for certain it ſhall be 
fulfill d. So that this Argument is plainly falſe, 


1f 1 had not promis d, it had been nevertheleſs the 


Duty of a juſt and good Man torelieve the Indigence 
of others; therefore it is Iaudable to ſtand to Promiſes, 
not becauſe we have bound our ſelves by giving our 
Mord, but becauſe the Party is in real want of our 
Succour. 1 N 
He is willing to grant thus much, That if a Man 
by breaking his Promiſe, has caus'd the other Party 
to ſuffer Damages (who for inſtance might depend 
3 on his Word, and ſo neglect to provide for 
is own Neceſſities) that in this caſe he ſhould be 
bound to make good the Loſs ſuſtained. And from 
this Conceſſion we may as fairly infer, That Pro- 
miſes may be challeng'd, and that we ſtand oblig'd 
to perform them, leſt we prejudice the — 
to whom they were directed. But it is very dan- 
gerous to draw thence ſuch Conſequences as theſe 
That when you would not be in à worſe Condi- 
tion, ſhould 1 break my Promiſe, than you was before I 
made it, Imay then have liberty of revoking it ; ſuppo- 
ſing that nothing has yet been done towards the Perfor- 
mance. And it is more againſ# Nature for you to require 
me to make good this Engagement againſt my Will for 
your Gain and Benefit, than it would be for me to re- 
cal it without your Detriment. Forthe Duty of Hu- 


manity is not fulfil Pd by your not hurting another; 


but you ought as far as you are able poſitively to ad- 
vance his Good. Therefore when you have pecu- 
liarly engaged your ſelf to ſuch a kind Performance 
on his behalf, to repent of your Deſign only with 
this Conſideration, That he is not like to be the 
worſe for your Inconſtancy, looks as if it were a 
thing not worth a Man's Regard to improve the 
Condition of his Neighbour. The Caſe then is the 
ſame with theſe verbal Promiſes as with thoſe Pa#s 
which have receiv'd the farther Confirmation of 
ſome Deed between the Parties; and no one will 
pretend that we may run from thoſe, when we ſee 
that our change of Mind will not render the other 
Perſon's Condition worſe, but only negatively, not 
better. Beſides, as Grotius well obſerves from this 
Opinion of Connanus, taken in ſo groſs and general 
a manner as he expreſſes it, twill follow, That 
Articles of Agreement made between the 
Princes and the People of different Nations, ſo long 
as nothing has yet 5 perform'd on either ſide, 
are mralid and eſpecially in ſuch places where 
no particular forms of Leagues or Covenants have 
been receiv'd into Uſe. And were this true, a ge- 


5 To which purpoſe Terence ſpeaks in his Andria, AR 4. Scene 1. v. 5, Cc. 


s, id genus eff hominum peſſi mum 
In denegando modo queis pudor eft paululum : 
Poſt, ubi jam tempus eft promifſa perfici, 
Tum ccacti neceſſarid ſe aperiunt & timent, 
Et tamen res cogit eos denegare. 1bi 


Tum impudentiſſima eorum oratio eſt, 

Quis tu es ? Duis mihi eft ? Cur meam tibi? Heus 
Proximus ſum egomet mihi ! attamen, ubi fides ? 
Si roges, nil pudet. Hit, ubi opus eff, 

Non verentur, illic, abi nihil opus eff, ibi verentur. 


Plutarch alſo in Brutus relates it thus, Thu ard FF dvarrgr mor Mmager|or Aar, &c. It is unbecoming a great Man to 
yield to impudent Petitioners. Brutus uſed to ſay, They do not ſeem to have employed their Youth well, who are not able 


to deny any thing. : 
Mr. BARBEYRAC's 


We ſhall treat of this, Lib. 8. c. 8, and 9 following. 
Add. Fern, Vaſg. Controverſ. illuftr. I. 1. c. 10. ſ. 20, &c. 


NOTES on g. XI. 


Ws 


= * e er 2 
.. . ̃]¾ . ]ĩ˙ Ü? RR EG Fea, x. 


— 


—— th» 


| | 

1 

1 

. 
1 

17 

i 

2 

F 
\ 1 

. 

1 
{v3} 
1 

1 

1 

175 

4 
g.e! 
} 

U 
1 
1 
[4 4 
WM, 

4 
1 
= 
1 
1 
1 

1 

: 
it $ 
T1] k 
47 
7 
1 
= 
Bs 
4 
7 
1 
by 
= 
bs. 
12 r 4 
1 
1 
6 4 
N - 
T7 
12 

4 

5 
VE 

. * 
1 

. 

4 

11 

THE 

. 
uo 

1 

17 
bs | 
? 7 

1 

” 
T's 

5 ' 
"LFY 
L385 
7 
{ , 

344 
ö , 
(230 
1 
2 
45 
__ 
l 7 
q l 
: * 
= 
"Fs 
y- 

$22 
l w 
15 
1 
i 
A N 

T 

4 

1 

4 

5 

» 
FT 4 

43 

1 
3 - 

& - 

7 
: 1 
? ol 

mf 

Wo 
. * 
4 
? » 
. } 
. | 
* 2 

*. 
8 57 
: * 
he TY 

LU 
(| 5F£ 

» | 
ET; } 

4 

0 
. 9 
. = 
"ZZ 
JE AY 

9 

7 

4 

f 
þ „ 
t, 

i 
1 

j 
13 


” * 
7 


— Nos — 1 
— 1 — 
a 8 N * 
— — 2 * 
2 1 

— S 

2 A, 

— 


” 
> — n . 
#3 Pee 
* — 
2 N 
< — — by = 


Reg 


i Fl 


= — —— * —— — — = I === 2 — 
cw - K — a a — 
— I 
= 5 ——̃— = 
. COT ch, A Ren 7," 
8 PE 
- 


266 Of the Conſent required in 


neral Diffidence and 2 muſt reign amongſt 
Mankind, and no one muſt believe another any 
farther than he can ſee him. Which cloſe and im- 


mediate way of tranſacting the Condition and Cir- 
eumſtances of many Men will not admit of; who 
may nevertheleſs have occaſion to ſettle Buſineſs 
with each other. | 

The laſt Argument of Connanus taken from the 
Practice of the Roman Courts of Law, which grant- 
ed an Action only upon ſuch Promiſes as were 


confirm'd by Stipulation, is eaſily anſwer'd by ob- 


Bo OK III. 


ſerving, That the Reaſon of this Caution in theC; 
vil Law was not becauſe ſerious Promiſes do n : 
bind by the meer Law of Nature; but that the 0 
remony of theſe ſolemn* Forms might put Men : : 
conſidering thoroughly, whether it was expedient 
for them to enter into a Promiſe, which it would be 
impoſſible afterwards to revoke. As likewiſe "ay 
the things promis'd might by this means be ex 

preſs'd more punctually and plainly, leſt any Oh- 
—_— in that reſpect might give occaſion to fu. 
ture Cavils and Diſputes *. 


2 See Lib. 5. c. 2. $. 3: following. But Mr. Thomafſius maintains, nevertheleſs, that they that eſtabliſh'd theſe Forms amon 
the Romans, had ſuch Deſigns as tended more to advance their private Intereſt, than the publick Good. The Patriciay; la 
bour'd by this means to keep the People in a Dependence upon them, and by making the Laws obſcure, interpreted them as the 
pleaſed, and by multiplying Forms of Law without end, opened a large Field for Contentions and Diviſions. This Pomponius 
the Lawyer tells us plainly in a Fragment preſerved in the Dige/ts. Deinde ex his Legibus [duodecim tabularum) todem ten. 


t T T5 the ſame with * at the bottom. 
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pore fere actiones compoſite ſunt, quibus inter ſe homines diſceptarent; quas actiones, ne Populus prout vellet inſtitueret, certas 


folenneſque efſe voluerunt, &c. 


Et quidem ex omnibus qui ſcientiam ¶ Juris civilis] nacti ſunt, ante Tiberium Coruncanicn 


(He was the firſt of the Pec p'e that arrived at the Dignity of Pontifex Maximus, i. e. the High-Prieſt) pu/ic? profeſſum neni. 
nem traditur, cæteri autem ad hunc vel in latenti jus civile retinere cogitabant, ſolumque conſultoribus ſ[vacare] potius, quan af. 
cere volentibus præſtabant, Lib. 1. Tit. 2. De Origine Juris, Leg. 2. F. 6. 35. See the Nevi Juriſpr, Rom. by Mr. Tj. 
maſins, 1, 1. p. 12, Sc. and his Divine Civil Law, J. 2. c. 11. F. 60. in the Notes. ; 


2 Hdd. I. 19. Tit. 5. D. preſcript. verb. 
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GHAP. MI. 
Of the Conſent required in making Fromiſes and Pats. 


The ConTENnrTs of every Paragraph of the ſixth Chapter. 


1. Conſent is required to make Promiſes and Patts. 
II. Conſent is fignify'd openly, or tacitly. 

III. Conſent ſuppoſes the uſe of Reaſon. 

Iv. Great Drunkenneſs hinders it. 

v. Of ſuch as are under Age. 

vi. Of Error in Promiſes. 

vii. Of Error in Promiſes and Contracts. 

vi. Of Fraud. 


miſes is to abridge and reſtrain our Liberty, 
and to lay onus the Burthen of neceſſarily do- 
ing ſuch or ſuch a thing, which before we might 
have perform'd or omitted at our pleaſure ; there can 
be no better Argument to hinder a Man from com- 
plaining of this Burthen, than to alledge, That he 
took it upon him by his own free Will and Con- 
ſent, when he had full Power to refuſe it. 
II. This Conſent is uſually declared by expreſs 
Signs, as by Speaking, Writing, Nodding, &c. Yet 
ſometimes, without the help of any ſuch Tokens, it 
is ſufficiently gather'd from the Nature and Cir- 


8 IN CE the regular Effect of Pacts and Pro- 


cumſtance of the Buſineſs *. And it is well 
known that * Silence it ſelf, in many Caſes, is 


1x. A Suſpicion of a Cheat makes Pacts void. 

in XI. XII. XII. Fear makes Promiſes and Pat; 
void. | 

xiv. How Promiſes, null in themſelves, may be 

made valid. 

Xv. Of the Conſent of the Perſons to whom a Pro. 

| miſe is made. 

XVI. Of the Signs and Inſtruments of Conſent. 


interpreted for Conſent. Thus 70 be /ilent, is 10 
own your Crime, Euripid. 3 in Aulid. v. 1142. 
vid. D. L. I. Tit. 17. But in all theſe Excep- 
tions it is ſtrictly required, That the State and Con- 
dition of Affairs be ſuch as ſhall on every ſide 
conſpire to ground the Preſumption; and that not 
ſo much as one probable Conjecture appear to the 
contrary. For otherwiſe it would be very hard 
Meaſure to put a Man under Obligation, upon any 
little Hint or Symptom of Agreement. And thus 
we ſee wherein the proper Nature of facit Pact 
conſiſts; that it happens, when we expreſs not our 
Conſent by the Signs generally made uſe of in hu- 
man Commerce and Tranſactions; but leave it to 
be ſuppos'd from the Buſineſs it ſelf, and from the 


Mr. BA RRE NYRA C NOTES on Chap. VI. 5. 6. 
The wiſe King Solomon has expreſſed this Matter well in theſe Words, which Grotius has quoted, My Son, if thou haſt 
promiſed any thing to another, and thou haſt bound thy hands in favoar of him fur whom thou art engaged, thou art ſnared with 
the Words of thy Mouth, thou art taken with the Wards of thy Mouth, Prov. vi. 1, 2. Hence it is that the Hebrezos call Promi- 


ſes a Bond, Numb. xxx. 5. See alſo what Grotius ſays, Lib. 2. c. 11. F. 4. numb. 1. 


Mr. BarxzBEYRAC's NOTES on S. II. 


2. Quitacet, non utique fatetur, ſed tamen verum oft, eum non negare. Digeſt. I. 50. Tit. 17. De Diverfis Regulis Juri, 
Leg. 142. See Numb. xxx. 5. with Mr: Le Clerc's Notes, and Mr. Hertius's Paræmia Fur. German. c. 7. | 


2 Labeo ait convenire poſſe vel re, vel per epiſtolam, vel per nuncium; inter abſentes quoque [poſſe] : ſed etiam tacite conſenſi 


cenvenire intelligitur. Digeſt. I. 2. Tit. 14. de Pactis, Leg. 2. 
Fu. 6. Commod. vel contr. Leg. 13. F. 2. in fin. 


4 


Conventiones etiam tacit valent. Ibid. Leg. 4. See alſo l. 13. 
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licity of Contracts, by rendring 


CHAP. VI. 


Circumſtances that attend it. What we moſt 
commonly meet with of this kind is, That when 
ſome principal and leading Contract has been entred 
upon by expre/5 Agreement, ſome other tacit Pact 
anche in it, or flows from it, as we cannot 
but apprehend upon conſidering the Nature ofthe 
affair. In the ſame manner molt Covenants leave 
ſome ſight Exceptions and Conditions to be ander- 
194. But we mult have a care of ftretching theſe In- 
ences any farther than is well conſiſtent with 
the carrying on of Trade and Buſineſs in the World; 
left they ſhould prove of ill 8 to the Va- 
em too ſlippery 

and uncertain. ; 

Of Tacit Pacts, it may not be amiſs to offer theſe 
ew Inſtances: A Stranger comes into a State where 
Foreigners are treated with great Civility, and he 
comes in a friendly manner here; though he does 
not expreſly ſwear Fealty to the Government, yet 
he is ſuppos'd by the very Act of his coming, tacit- 
yto have engaged, That according to his Rank 
and Condition, he will conform to every Law of 
the Place, fo ſoon as he ſhall underſtand that ſuch 
Law was defigned to reach all manner of Perſons 
who ſhould abide in thoſe Territories. And on the 
other ſide, the Government tacitly engages to __ 
him Security and ProteCtion, and the Benefits of 
publick Juſtice. 69 

A Man is abroad at a diſtance from his Family 
and his Concerns, in the mean time a Neighbour 
without particular Orders, tranſacts ſome Buſineſs 
for him; here again we muſt ſuppoſe a tacit Pact, 
by virtue of which the one having lent his free 
Aſſiſtance and Service, the other is bound to requite 
the Pains, and to refund the Charge. In as much 
as it may be fairly preſum'd 4, That had the ab- 


| ſent Party known how Affairs ſtood, he would 


readily have conſented to the whole Management. 

A Gueſt fits down to a Table at a publick Houſe 
and though he has not exchang'd a Word with the 
Hoſt about the Price of his Dinner, yet by the bare 
Act of ſitting down to eat, heisſuppos'd te conſent 
to the Payment of his Scot; ſince all know that 


making Promiſes and Pacte. 287 


this is not a Place where Men are treated for n 
thing. | 


In like manner, the Obligation between a Guar- 


— and his Ward has its Riſe from a facit Con- 
tract *. 

As for thoſe tacit Pacts which we obſerv'd to flow 
from principal Contracts, and which we may call 
Acceſſary, theſe Examples will ſhew the Nature and 
the Manner of them. A Man that bargains with 
another to have free Ingres to a Place , is ſup- 
pos'd at the ſame time to obtain Liberty of Regre/5 
from it, though this be not expreſly mentioned; be- 
cauſe otherwiſe the former Agreement would be to 
no purpoſe. A Prince or Magiſtrate, who by Cove- 
nant gives leave to Strangers to frequent his Mar- 
kets, is ſuppos d to conſent likewiſe, That they ſhall 
carry home the Goods they purchaſe there. As on 
the contrary, it would be moſt ridiculous Madneſs 
for me, ſuppoſing J have ſold a Field to another, 
to deny him the Liberty of poſſeſſing it here, and 
to deſire he would tranſlate it to another place. In 
the ſame manner, he who lets out a Chamber to 
hire, is ſupposd to conſent withal, that the Lodger 
ſhall make uſe of ſuch other parts of the Houſe, as 
he cannot be without; as of the Doors, Entries, 
and the like; at leaſt ſo far as to have free Acceſs to 
his Apartment, and free Paſſage from it. 

Inſtances of tacit Exceptions and Conditions are 
ſo frequent, that tis not neceſſary to ſet down any 
in particular. But we muſt obſerve this of them in 
general, That they were ever to be interpreted with 
the greateſt Strictneſs and Severity of ſudgment; 
and that they will hold good no farther than it ap- 
pears from very ſure Grounds and Preſumptions, 
that they were conſented to by the Parties whom 
they concern. Add. D.xxn. tit. 3. de Probation. 
& Preſumptionib. Leg. xxiv. For otherwiſe it 
would be eaſy to thruit a troubleſome Obligation 
upon a Man againſt his Will. And were too great 
a Licence given to theſe ſecret and implied Re- 
ſerves, there is ſcarce any Covenant, which might 
not be either annull'd or evaded 7 *. 


3 A tacit Conſent properly ariſes from certain things done, or omitted on purpoſe; but yet of themſelves do not imply 
directly an Approbation of the thing that is doing. Further, we diſtinguiſh a preſumptive or ſuppoſed Conſent, as the Ro- 
nan Lawyers ſpeak, which conſiſteth in this, That tho? a perſon be abſolutely ignorant of what paſſes, and conſequently could 
neither indirectly nor directly agree to it, yet we ſuppoſe he acquieſces in it, becauſe we believe, That if he knew it, he would 
freely conſent, or at leaſt that he ought ſo to do by the Maxims of Natural Equity: But this ſort of Conſent is of no uſe nor 
neceſſity in Civil Life; and the Lawyers invented it only to found certain Obligations upon, for which they could not ſee any 
true Principles. If we conſider this Matter well, we ſhall find that what they refer to a preſumptive or ſuppoſed Conſent, may 


| cafily be deduced, either from a tacit Conſent, properly ſo called, or from the neceſſary Duties of Ty without any other 
Conſent. And hence it is, that Terms tacit and preſumptive are often uſed one for another in this Cale. 


Our Author di- 


linguiſnes neither the Terms nor Notions, as appears from the Examples he alledges of them that do another's Buſineſs in his 
Abſence from his Family, and of thoſe who take upon them a Guardianſhip. Titius's Obſerv. on Pufendorf, 205, 206. and in 
Compend. Lauterbach, Obſerv. 56. See 1.4. c. 13. F. 5. Note 11. We may alſo find ſome very good Remarks upon this Diſtin- 
lion of a tacit and preſumptive Conſent in Mr. rus: ad Inſtit. Juriſprud. Divin. I. 2. e. 7. J. 19, &c. whoſe Notions, tho 

they ſeem different, may eaſily be made to agree with our Author's, which I have recited and repreſented in my manner. 
dee alſo Mr. Thomaſius's Diſcourſe, entitled, Philoſophia Juris de Obligationibus & Actianibus, which is the third among 


lis Diſputations at Leipfict, c. 2. F. 132, Ec. 


+ See the foregoing Note, and what is ſaid farther, 1. 4. c. 13. Note 3. following. 


5 Seel.4.c. 4. F. 15. and 1.5. c. 4. F. 1. Note 5 
6 See Gris, De 3 Belli 
1h | 
7 Is the fame with b. 


Paris, I. 3. G 1. 5. 16. and Mr. Hertius's Diſcourſe, De Literis. Commeatis pro Pace, 


* Add Grot. I. 3. c. 24. See what we ſhall ſay hereafter in Book 4. c. 4. ſ. 15. > The Roman Lawyers give this Inſtance of 
a tacit Pact in 1. 2. tit. 14. D. de Pactis, leg. 2. If I reſtore to my Debtor his Bond or Caution, it ſhould ſeem there is a 
tacit Agreement between us, that I demand not the Loan. Yet here —_— to the Simplicity of Natural Law, there appears 


to be no occaſion of introducing a tacit Pact, ſince it is much plainer to ſay, 


hat by the returning back the Caution the Debt 


is ſuppos'd to be forgiven, and conſequently no room left for an Aion upon it. But that the Civil Law choſe this round · about 
way of proceeding, was the effectof Caution, leſt an Obligation really contracted ſhould ſeem to be cancell'd by bare Conſent. Ano- 
ther Example they produce, and ſay, Suppoſe that in a Leaſe of a Farm there be this Clauſe, That in caſe the Farmer does not 
till the Ground as he ought, the Proprietor may let it to another : Muſt it not be meant, That the Farmer is obliged not to da- 
mage the Land, in 9 to that the Lands are Lett at a low price? But on the contrary, if it happens tobe Lettat an higher 
Price, tis for the advantage of the Proprietor ; becauſe there ſeems to have been a tacit Agreement between them,that no ware ty" 


inould come thereby to the Farmer. Digeſ. I. 19. tit. 2. Locati, condudi, leg. 51. in the beginning, Za Lagefundum locavi, 
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268 
III. To make a Man capable of giving a ſeri- 
dus and firm Conſent, tis above all things 


Of the Conſent required in 
rable, the Perſon is in all legal and moral 

neceſſa- deration to be accounted 2 . Vid 8 D 
ry that he be maſter of his Reaſon, ſo far as to un- fit. 6. De his gui ſui vel al. jur. ſunt. Leg. yi 1 
derſtand the Buſineſs in hand, to know whether it 18. De Offic. Præſid. Leg. xiv. & I. iii. fit. 3. De 


be convenient for him, and whether he have Procurat. & Defenſor. Leg. ii. & l. ix. It. 2 40 
Strength and Ability to perform it; and when 7g. Aquilian. leg. v. ſ. 2. 


Book III 


he has well conſider d theſe Points, to be able to ex- IV. Farther i, ſince the uſe of Reaſon is ex. 
ly hindered, and ſometimes entirely op. 


preſs his Agreement by ſufficient Indications. Hence ceeding 
it follows, that the Promiſes of Infants*, of Mad- preſs'd by Drunkenneſs, it is an uſual Queſtio 
men, and of Ideots , are utterly invalid. But hether a Perſon under that Diſorder can bind 
as to the Caſe of Madneſs, it is re to be himſelf by any Covenant or Promiſe? Which * 
obſerv'd, that this does not render a Man's Acti- think ought to be decided in the N egative, in 
ons null and void in moral Eſteem, any longer caſe the Intemperance were ſo great, as entire! 
than during the actual Continuance of it. But ſo to drown and overwhelm the Underſtanding. For 
long as he enjoys lucid Interyals of Senſe, there's it can by no means be eſteemed a real and delibe. 
nothing hinders why he ſhould not be able efe#u- rate Conſent, if a Man ſhould with never ſh 
ally to oblige himſelf for ſuch time as the Diſtem- much Eagerneſs of Inclination run into an En. 
per allows him the uſe of his Reaſon. Vet the Fit gagement, and expreſs his Agreement by Signs 
returning ſuſpends his Power of contracting or of which would at ot her Times be valid, whig 
performing any Buſineſs, till he again recover the his Mind lies as it were under a ſtupifying Charm 
Government of himſelf and of his Actions. There- and he is bewitch'd out of his Reaſon. It would 
fore the common Maxim in the Civil Law, That indeed be highly impudent for a Perſon to chal. 


Madneſs coming upon a Man deſtroys not any Buſineſs _—_ the Obſervance of ſuch a Promiſe, elbe. 


which he had before duly perform'd, is to be under- cially if it could not be perform'd withour 
ſtood of ſuch Actions or Concerns as can be com- conſiderable Burthen or Trouble. And if 1. 
pleated and diſpatch'd at once. Of this kind is a farther appear, that he purpoſely took adyan.- 
Will or Teſtament *, which being oncerightly made, tage of the other Man's Weaknels, and Cunning. 
ſtands good; unleſs it be reyoked by a ſufficient ly drew him into an Engagement under that Diſtem. 
Declaration to the contrary; ſuch as a diſtracted per of his Brain, he ttands liable to be puniſh'd x 
Perſon cannot give. But in caſe a Man lies under an arrant Cheat. But when a Man, after the drunken 
ſuch an Obligation as is to be fulfill' d by diſtant Fit is over, ſhall upon being put in mind of hj 
Acts, all requiring the uſe of Reaſon, it is plain Promiſe, ——— and confirm it; it ſhall then 
that if he fall into Diſtraction, the Duty is there- be Obligatory, yet not by virtue of what paſs 
by ſuſpended. Thus if a Perſon bargain with me when he was drunk, but of what he ſince did when 
to work at my Affairs for a certain time; if he hewasſober*. Yet the Merriment of a chearfu 
happen to be ſeiz d with a Phrenſy, the Cor ark Cup, which rather revives the Spirits, than ſtupike 
expires, in as much as he is now incapable of mak- the Reaſon, is no hindrance to the contracting o 
ing it good. Although indeed, in hopes thataPer- juſt Obligations, eſpecially if they be afterwards 
ſon in this Condition may recover his Health, we renew'd at more ſober Seaſons. To this purpoſe, 
uſually ſuppoſe him ſtill to have inherent in him the account which Tacitus, De Mor. Germ. c. 2x. gives 
all his former Obligations, Powers, and Rights, the us of the old Germans is very remarkable. 758 a; 
charge of exerciſing which is fora time committed their Entertainments, ſays he, that they commonly nab: 
to others. But if the Madneſs be judg'd incu- up Differences, contract Alliances, chooſe Princes, and 


non ex Lege coleretur, relocare eum mihi liceret, & quo minoris locaſſem, hoc mihi præſtaretur (nec convenit, ut fi pluris locaſſen, 
Hoc tibi preftaretur) videtur autem in hac ſpecie a. ee convenifſe, nequid pra ſtaretur, ſi ampliore pecunia fundus efſet luatus, 
(i. e.) ut hæc ex conventione pro locatore tantummodo interponeretur. But yet in the Caſe propos'd, without ſuppoſing any ſuch 
feign'd Agreement, it is more natural to affirm, that the Conditions on which this kind of Contract was founded, cannot be 
extended ſo far as to benefit the Hirer, who is indeed worthy of no manner of Favour, in as much as he hath neglected to 
cultivate his Land according to Bargain. Vid. D. I. 17. tit. 1. Mandati, vel contra, leg. 6. ſ. 2.1. 19. tit. 2. Locati, congudti, 
leg. 13. in fine, & 14. Cod. I. 2. tit. 3. De Pactis, leg. 2. 
| Mr. BaRBEYRAC'Ss NOTES on . III. 

Every true Conſent ſuppoſes, 1. A Phyſical Power of conſenting. 2. A Moral Power, 3. A ſerious and free uſe of them. 

Our Author treats of the firſt here, and the others afterwards. 
nan, & qui infantiæ proximus eft, non multum à furioſo diftant. Inſtitut. Lib. 3. Tit. 20. De Inutil. Stipul. F.g. 

3 Furioſus nullum negotium gerere poteſt, quia non intelligit quod agit. Inſtitut. 1. 3. tit. 20. De Inutil. Stipul. F. 8. Furiih,--- 
nulla voluntas eft. Digeſt. Lib. 50. Tit. 17. De Diverſ. Reg. juris Leg. 40. 

4 Nam negue teſtamentum recte ＋ ras neque ullum aliud negotium recte geſtum, poſtea furor interveniens perimit. Inſtit. Lib. 2. 
tit. 12. f. 1. See alſo Cod. Lib. 6. tit. 22. Qui teſtamenta facere paſſunt, &c. Leg. . 

5 We call properly a Civil Death, the State of them who are condemned to Death, perpetual Baniſhment, or any other 
Puniſhment, which implies an Excluſion from Society and a Civil Life, upon which account they are as if they were not. 
Among the antient Romans ſuch as loſt their Freedom, or Right of Incorporation, either both together, or the laſt only, were 
accounted in the ſame State, which was called Capitis Maxima, & Media Diminutio, as the Digeſts ſpeak. Intereunt anten 
homines quidem maxima aut media capitis diminutione. Dig. Lib. 17. tit. 2. Pro Socio, Leg. 63. F. 10. See alſo, Inſtit. Lib. i. 


tit. 16. De capit. Diminutione. 
; Mr. BARRBEVYRA CJ NOTES on S. IV. 

' T have tranſpoſed this Paragraph, and put the Author's fifth Section inſtead of it, making this my fifth, becauſe the Au: 
thor after he had ſpoken of the Promiſes of ſuch as have loſt their Reaſon, ought, according to his own Method, to have wen! 
on to the Promiſes of Infants, and not have interrupted the thread of his Diſcourſe by treating of the Promiſes-of Drunkards, 
which might better make a Chapter by it ſelf, becauſe Drunkenneſs is a tranſient Accident, whereas Infajicy and Folly ae 
States of long continuance. By this Tranſpoſition, not at all inconvenient, I preſerve the Natural Order of things, which 
will be my Excuſe. | | | 

2 Tis a general Rule, that ſuch Agreements as are null upon account of ſome Incapacity of the Perſons making them, 
may become valid, if that Incapacity ceaſes, and the Perſon approves or ratifies the ſaid Agreement. So if a Minor, being 
come to Age, ratifies or executes a Contract which he made in his Minority, it becomes as irrevocable as if it were made after 
he came of Age. See Digeſ. I. 26. tit. 8. De Authoritate & Conſenſu Tutorum & Curatorum, leg. 5. F. 2. & Cod. J. 2. ti. 
46. Si major faus ratio habuerit. See alſo what our Author ſpeaks $. 14. in this Chapter, and what I have ſaid in my Tes 
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. ge diſpatch moſt Affairs of Peace and Mar. They 
2 ſo proper as this, becauſe ihe generous 
Heat of the Liquor, as it opens their Hearts, and 


ales off all Diſguiſe from their Thoughts, ſoit infpires 


hem with brave Reſolutions and hardy Attempts.'They 
wwe Strangers to Craft and Diſi mulation, and the Li- 
berty of the Table gets out all they know, and all they 
ben. But the ſettling and finiſhing of Buſineſs is 
le ; to the next Day, when their Minds are cloſed, and 
their Judgments grown cool. Thus they make theright 
Uſe of each Lime; they conſult whilſt they cannot diſ- 
ſable, and they reſolve when they cannot miſtake. The 
ike is reported of the Perſians by Herodot. in Clio, 
|, i. c. 133. Atheneus, I. iv. c. 10. Curtius, l. vii. c. 4. 
14d. Plutarch Sympoſ. Hoek |. vii. c. o, & 10. 7. 
It is true indeed, that Faults committed in Drun- 
penneſs are not on that account excuſable . Le- 
illators have then thought fit to puniſh even Igno- 
rance, when the Perſon is the cauſe of his own Ig- 
norance. And therefore a double Penalty is uſual- 
ly enacted againſt drunken Offenders. For here the 
Exceſs, and conſequently the Ignorance, was of the 
Man's own procuring, it being in his Power to 
avoid them. Ariſtot. Ethic. I. I. c. 5. ſ. 10. It 
was One of Solon's Laws, That a Governor taken 
in Drunkenneſs ſhould be put to Death; and Pitta- 
an decreed, that a Fault committed under this Diſ- 
order ſhould have a twofold Puniſhment. Laert. 1.1. 
in Pittac. Becauſe, though a Perſon whilſt the fit 
is on him knows not, perhaps, what he does, yet 
in as much as he voluntarily applied himſelf to 
the uſe of ſuch Things as he knew would caſt a 
Cloud on his Underſtanding, he is ſuppoſed to have 
yielded Conſent to all the Effects of that Diſorder. 
Yet it will not follow from this Conſideration, that 
the Promiſes of drunken Men are Obligatory; be- 
cauſe there is great difference between committing 
Crime, and Contracting an Obligation. For ſince 
there lies an abſolute Prohibition gun all Sin, 
therefore Men are to avoid all Occaſions that may 
probably draw them into a Violation of their Du- 
ty. And how many Enormities Drunkennels be- 
trays a Man to, is obvious to the meaneſt Appre- 
henſion. An Action then in itſelf ſinful, can by no 


means loſe that Character by proceeding from an- 


other Sin which led and diſpoſed a Man toit. But 
on the other hand, ſince it is left to our free Plea- 
ſure, whether we will contract new Obligations, or 


no, we are not (as in the other Caſe) bound to a- 


void all Occaſions which may render our Conſent 
imperfect and invalid. As we are not bound to de- 
cline Sleeping, out of a Fear that others ſhould in- 
terpret our Nodding or Winking fora Token of 
Agreement to ſome what which they propoſed. To 


this purpoſe, Sueton tells us a jeſting piece of Kna- 


yery in Caligula. He made an Auction of his ſu- 
perfluous Gladiators; and as the Cryer was per- 
forming the Sale, Aponius Saturninus, a Gentleman 


of the Pretorian Dignity, happening to ſleep upon | 


making Promiſes aud Pacir. 


States almoſt having 
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one of the Benches, the Emperor commanded 


the Cryer to take notice of the worthy Chapman 
that nodded & to the Price propoſed. And the 
managed, that the poor Gentle- 
man had laid out ninety thouſand Seſterces before 


Buſineſs was ſo 
he knew ia; Word of his Bargain. Hit. Calig. 


Chap. 38. Therefore if Drunkenneſs had no o 
ther ill Effect, but that it made a Man ſeem to 


give ſome Indications, which at another time 
would imply Conſent, it would not on this bare 
Account 
cannot contract an Obligation by Promiſe or Pact, 
without agreeing to it, and at the ſame time un- 
derſtanding the Buſineſs, we cannot infer his Con- 


ſent to ſuch an N from his firſt conſent- 


ing to make uſe of a Thing, which would proba- 


bly hinder the Exerciſe of his Reaſon. nr 


if we conſider, that Men ſeldom drink meerly for 
the ſake of ſtupifying their Brain, but their gene- 


ral Deſign is to comfort and chear up their Spi- 
rits; and the former Effect ſteals upon them almoſt 


inſenſibly, whilſt they unwarily proſecute the lat- 
ter. To make the Difference appear more mani- 


feſtly, we may add, that ſince the Property of a 


Crime or Offence is to bring ſome Evil upon ſome 
Man, and of a Promiſe to bring him ſome Good, 
which before was not his due, and ſince to be 


Poſitively hurt, or injured, is more odious in the 


eyes of common Juſtice, than barely not to acquire 
ſome Benefit, there is much more reaſon why 
Drunkenneſs ſhould invalidate a Promiſe, than 
why it ſhould cancel a Tranſgreſſion. As for a Man's 


being bound to pay for that uſeleſs load of Wine 


which he pours down, after his Stomach is al- 
ready overcharg'd, and which he wauld refuſe, were 
he in his Senſes; this Obligation ariſes from the 
Contract made at the firſt — down, by which 
he engaged himſelf to give the Price of whatever 
he ſhoulddrink, though he drank ir to no purpoſe. 
If during this Fit of ſottiſh Extravagance he be 
guilty of any miſchievous Frolicks, as throwing a- 
way the Liquor, deſtroying the Veſſels, or the Win- 
dos, and the like, he lands bound to make Satisfa- 
ction by the general Law of Reparation of Damages. 

V. How = long Children continue under ſuch a 
Weaknels of Reaſon, as renders them incapable 
of contracting Obligations, we cannot univerſally 
determine; in as much as ſome arrive at a Maturity 
of Judgment ſooner than others. Therefore in 
ſettling this Point, regard is to be had to the daily 
Actions and Proceedings of the Perſons, from 
whence the beſt Conjectures are to be made about 
their Underſtanding; or commonly we have re- 
courſe to the poſitive Laws of the Country; all 
fix d this Period by their par- 
ticular Conſtitutions, and ſooner or later , accord- 
ingas they found their People to be naturally more 
brisk and apprehenſive, or more {luggiſh and hea- 
vy. Amongſt the Jews, a young Man might ob- 


3 See Mr. Thomaſius's Diſcourſe, De Hominibus propriis, & Liberis Germanorum, F. 12. Max. Tyrius, I. 12. and Dr. Potter's 


Greek Antiquities, 1. 4. c. 20. as alſo Brifſon. de Reg. 2 3 


Some Nations inflicted a double Puniſhment upon ſuch as had committed any Crime in their drink; and by one of Solan's 
Laws it was enacted, if a Ruler or Magiſtrate were found drunk, he ſhould be put to Death. The Words are, TS Aft u. 
4 wav n, Seivamy H H Cnwiav. Diog. Laert. in Solone, I. 1. 5. #7. See Menage upon this Paſſage. 


5 In all the Editions of the Original it is zicrtando; but beſides, that the 


utting of the Eyes is no ſign at all of Conſent, 


| the Paſſage of Suetonius, which our Author quotes, ſhews, that either he or the Printers ſet it down for autando. 
Mr. BARBE YRA CC NOTES on . V. 
I This Paragraph is the fourth in the Original. See Note 1. on the former Paragraph. 
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* This Age is not the ſame for all Contracts, for there are ſome Things that they can do at 14 Years of Age, and others no: 
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lige himſelf by Promiſe after thirteen Years of ſactions with Foreigners. Not fo much as ( 


2% O the Cunſent required in 


Age, and a y Woman after twelve. But Grotins fays in B. ii. c. 11. $. 7.) becauſe he 9 34 
becauſe Perſons of tender Age, though they may enters into Contract in any Place, is during var 
ſometimes tolerably under ftand Buſineſs, yet for Affair, bound by the Laws of the Country ag ; 
the moſt part act with too much Vehemence and kind of temporary Subject, as becauſe no Stars 
Raſhneſs, are too free and eaſy in their Promiſes, will admit of an * Action in its Courts of uſtice, 

and over-confident in their Hopes, proud upon a Bufineſs not conformable to its Conſtitu. 
of being thought generous and liberal, ambitious tions, unleſs it has particularly declared, that bs 
and haſty'in'contratting Friendſhips, and not fur- judging the Cauſes of Strangers the bare Law of 
niſh'd with prudent Gution and Diffidence, it Nature ſhall be followed. The ſame is to be ſaid 
has been wiſely order d in moſt Common wealths, of Contracts made by Letter, between the Subjects 
That in contracting all Obligations they ſhall of different States, when upon Default, either of 
be ſway'd by the Authority of graver Heads; till them ſues the other in the Courts of his own Coup. 
ſach time as their Raſhnefs- and Heat of Youth try. For though here the injured Party may not 
ſhall appear in a good meaſure to be abated. Hence have made himſelf, ſo much as for a time, a Sub- 
in ſome Places, whatſoever they do in their own ject of the other Commonwealth; yet, if he de. 
Names, during their Minority, is declar'd null firesRedreſs by its Aſſiſtance, he muſt ſubmit his 
and void; in others, if they have been cozen'dor Caſe to the ſtanding Laws ? : Or ſuppoſing two 
over-reach'd, they are allow'd to recover full Sa- Subjects of the fame Nation ſhall enter into x Pac 
tisfaction . Vid. 1. xi. ſ. 3, Cc. l. xxiv. ſ. 1. or Promiſe, in ſome place which acknowledges no 
I. xliv. D. ds Minoribus. The Law of Nature it Sovereign, as on the wide Ocean, or in ſome De- 


| ſelf plainly directs, that theſe Proviſions ſhould be ſert Hand, they muſt nevertheleſs have recourſe 


made by poſitive Conſtitutions: Eſpecially ſince to the Laws of their Country, if they would ob. 
he would juſtly forfeit the Character of his Ho- tain a full and perfect Right to what they bar. 
neſty, who ſhould make his Advantage upon this gain'd for; or an Action to hold good in Court ur- 
eaſy Age, and enrich himſelf at the Coſt of thoſe, on Failure on either fide. How the Caſe ſtandz 
who for want of Judgment and Experience, ei- with Reference to the Acts of thoſe Perſons who 
ther could not foreſee, or do not rightly appre- are placed above the Power of civil Las, it will 
hend the Loſs . The ſame Law of Nature en- be our Buſineſs elſewhere to enquire *. 

joins, that when any Statutes or Cuſtoms of this VI. Another thing which invalidates Conſent , 
kind have been eftabliſh'd in a Commonwealth, and by Conſequence the Promiſes or Pacts that are 
they ſhall be ſtrictly obſerv d; not only by the built upon it, is Error or Miſtake * ; through 
Subjects amongſt themſelves, but in all their Tran- which it comes to pals, that the Underſtanding is 


3 The Attick Law in this reſpe&t | put Women in the Caſe with Mi vors; not allowing them to bargain for any thing beyond 
a Buſhel of Barley, Ne , ud, on Account of the Weakneſs of their Judgment. Dion. Cbryſaſt. Orat. 75. ljew. 


Orat. 9. | | | 

+ The Law grants this Privilege to him who hath been injured by any Act, as a Party to it, to look back to the Age he was of 
before that Act, if there be a juſt Cauſe. See Digeſt. I. 4. tit. 1. and what Mr. Hertius ſays upon that Title in his Os/ercat. in 
Compend. Juris Lauterbach, where he carefully diſtinguiſhes the Maxims which may be drawn from natural Right, from the Sub- 
tilties which the Roman Lawyers have perplexed the Matter with. See alſo Daunat's Civil Laus, Part 1. 1. 4. tit. 6. 

5'We ought to obſerve (as Mr. P/acette ſpeaks in his Treatiſe of Conſcience, p. 60.) That if, for Example, we mect with 
ſuch a dull underſtanding at the Age aſſigned by the Law, that there is not Senſe enough to oblige them ſufficiently, we ought 
not to play upon their Simplicity, and engage them to do what we pleaſe upon that Pretence. Doubtleſs ſuch an Action would 
be unjuſt ; and in this caſe we ought to ſay, as in many others, We ought to attend more to the Intention of the Law, than the 
Terms. But here is another important Queſtion to be examined into, and that's this, Whether if a Young Man engages himſelf 
before he arrives at the Age fixed by the Law, he is bound in Conſcience to do what he has promiſed? For Example, If he 
has borrowed any thing before that Age, is he bound to pay it when he comes to it? Mr. P/acette ſeems to have determined this 
Queſtion very well in theſe Words, The Caſuiſts of the Church of Rome, even the ſtricteſt of them, anſwer by this Diſtinction, 
If the young Man has made a good uſe of what he borrowed, and in general, if the Agreement he has made be profitable and ad- 
vantageous to him, he is obliged to ſtand to it; but he is not obliged, if he hath got nothing by the Bargain, viz. if he has 
ſpent what he borrowed upon his Debaucheries, and other Exceſſes. But Mr. La Placette adds, This is not my Opinion, and 
fays, I can't allow, that a Man ſhould get by an ill Action, and free himſelf from his Engagement by a Fault. We may have 
regard to other things, and in the firſt Place conſider whether he with whom we have contracted loſeth any thing otherwiſe by 


the breaking the Bargain. Far if heloſeth BOONE: but all the Damage he ſuffers, is only, that his Hopes are diſappointed, I 


believe we are not obliged to make good the Promiſe we have made in that manner without any ill Deſign. Did he foreſee the ill 
uſe that was likely to be made of what he lent? If he did foreſee it, and did lend with an evil Intention, he ought to loſe 
what he lent, and impute the Loſs to himſelf; but if he had no ill Deſign, and lent freely, tis my Opinion he ought to be paid; 
and I am perſuaded, to do the contrary, and take the Advantage of the Law, is a Fault, which not only a tender Conſcience, 
but an honeſt Man in the Eſteem of the World, ought to be aſhamed of. See my Treatiſe of Sports, I. 2. c. 4. H. 1. and what 
this Author ſays, I. 4. c. 2. f. 11. following. 

6 Mr. Hertius in his Treatiſe, De Colliſione Legum, which is in Tom. 1. of his Comments and ſmall Tracts, proves at large, 
that we often judge according to the Laws of another State, when we have made an Agreement, either where the thing of which 
we have treated is found to be, or where, one of the Parties has his Dwelling, | 

7 Grotius is of Opinion, I. 2. c. 11. f. 5. numb. 3. that in this Caſe we ought to judge only according to the Rules of natural 
Right; and Mr. Hertius agrees to his Opinion. See the fore-mentione& Diſcourſe, F. 56. and another of the ſame Volume 
De Commeatu Literarum, F. 16, Cc. 

3 See 1.8. c. 10. 


| Mr. BarBtyYRAC's NOTES on S. VI. | | 
The three Conditions which are generally required in a full and free Conſent, as J have noted above, $. 3. Note 1. are 

not to be met with, 1. In Promiſes made in jeſt and by way of Compliment. 2. In Promiſes made by Miſtake. 3. In Promuics 

made by the Deception of others. 4. Nor in ſuch as are made thro' Fear. | | : 

2 This the Law ſays, Non videntur, qui errant, conſentire, Digeſt. I. 50. tit. 17. leg. 116. f. 2. See alſo Leg. 76. & l. 2. tit. l. 
De Juriſdictione, leg. 15. So Seneca, Demens eft, qui fidem præſtat errori. De Benet. I. 4. c. 36. He muſt be a Fool, who will 
perform what he has promiſed through Error: But here we muſt mean an Efficacious Error, as this Term is expounded, |. 1. 
c. 3. $. 10. Note 2. and not a Concomitant Error: For by this Diſtinction our Author's Rules in ſome places muſt be explaine 
_ rectiſied. Titius Obſerw. 212. See the Notes upon the next Paragraph. | 


* Demens eſt, qui fidem præſtat errori. Sen. de Benef. 1. 4. c. 36. 
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CHAP. VI. 


cheated in its Object, and the Will in its Choice and 

probation. We ought here carefully to diſtin- 

iin, whether the Caſe relate to a Promiſe, or to a 
Pact. As for Promiſes, we may lay down this for a 
certain Rule, that if a Promiſe be grounded upon 
relief and Preſumption of ſome Fact; which re- 
ly never was, or when in making an Engagement 
of this kind 1 ſuppoſed ſuch an Action, or ſuch a 
Quality, without regard to which I ſhould never 


have given my Conſent; in this Caſe my Promiſe 


| : naturally null and void; provided it appear evi- 


dent from the Nature and Circumſtances of the 
Buſineſs, that I agreed to the Propoſal purely on 
account of that Fact, or of that Quality, which 
took for granted. Becauſe, here I did not pro- 
miſe abſolutely, but upon Preſumption of a neceſ- 
fry Condition; which Condition failing, what- 
ever was built upon it, muſt conſequently come 
to nothing *. Thus, for Inſtance, ſuppoſe I have 


| been inform'd that you have done me a Kindneſs 


in promoting and well-ordering my Affairs, and 
upon this ſcore I have promis you a Grartifica- 
tion; you will not fay I am bound to ſtand to my 
Word: 4, when I find the Intelligence was paper's 
falſe. By the ſame Rule we may decide the Caſe 
propoſed by Cicero in Lib. i. De Oratore, c. 38.“ A 
« falſe Report was brought home of the Death 
« of a certain Soldier abroad in the Wars. His 
« Father believ ing the Story, alter'd his Will in 
« favour of another Heir, and afterwards died. 
The Soldier at laſt returning ſafe, ſues the Poſ- 
« ſeſſor of his Inheritance.” It was here urged for 
the Plaintiff, that the Civil Law declares ſuch Wills 
of a Father to be null, in which the Son is neither 
made Heir, nor yet particularly, and by Name, 
diſinherited; neither of which was done in the Mill 
now under Conſideration. But to this the Defen- 
dant might have return'd, that the Law cited on 
the other fide plainly ſuppoſed that the Father knew 
his Son to be living, which here he knew nor, but 
imagin'd the quite contrary. Therefore it might 
perhaps have been a more clear and eaſy Way of 
aſſerting the Soldier's Title, to proceed only upon 
the Law of Naturc, and to alledge, that the Fa- 
ther's Will was grounded upon Suppoſition of his 
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Son's Death, which proving falſe, the Will became 
void and ineffectual; ſince it appears that his be- 
lief of that Report was the ſole Reaſon of his al- 
tering his Meaſures. And hence too it is eaſy to an- 
ſwer that over- nice Queſtion of Sir Thomas Browne 
in his Religio Medici; Whether it was lawful for 
the Perſon whom Lazarus had made his Heir to poſ- 
ſeſs the Goods? ; or whether the Owner upon his 
being reſtored to Life, had not a Right to chal- 
lenge them again? Where thelatter muſt withour 
doubt be affirm'd. For the reaſon why the Goods 
of the Deceas'd pals away to others is, becauſe they 
themſelves are taken out of the World, and con- 
ſequently have no farther need of theſe Poſſeſſions. 
Hence in many places, ſome part of the Goods are 
ſet aſide to be given to the Poor, or tothe Church 
for the Benefit of the Soul of the Deceas'd. And 
in the Pagan Superſtition, it is uſual to bury or 
burn ſome of the Goods with the dead Body, for 
the Service of another Life. 

But in caſe the Promiſer was negligent in ſearch» 
ing into, and examining the Condition upon which 
he built his Conſent, he ſhall be bound to repair 
any Damage that is ſuſtain'd by the other Party, 
upon account of his idle Engagement. 

If the Promiſe was not grounded upon the Pre- 
ſence or Abſence of ſuch a Quality, as a neceſſary 
Condition, then rho? the Promiſer was miſtaken 
in that Point, yet his Obligation ſhall ſtand good. 
If the Promiſe were but in part occaſion'd by an 
Error, it may as to the reſt of it remain valid; 
unleſs one Part were included by way of Condition 
in another; or unleſs the Parts cannot ſeparately 
be perform'd; for then an Error in part deſtroys 
the whole. 

VII. As for Miſtakes in Pacts, it ſeems neceſſary 
to diſtinguiſh whether the —_ was thro' Error 
drawn into the Bargain, or whether there proves 
to be an Error as to the Thing or Subject for which 
he bargain'd. In the former Cafe we ſhould again 
enquire, whether any Step is made towards Perfor- 
mance, or not. If I am prevail'd with to enter into 
a Pact or Contract upon Miſtake, and I find this 
Miſtake out, before any thing is done in order to 
the fulfilling of the Agreement, it is but equi- 


3 The Lawyers diſtinguiſh between an Error of Fact, and an Error of Right, 7. e. of Right poſitive, and build dis er; 


Determinations upon it. 


See Daumat's Civil Laws, Part I. I. 1. tit. 18. F. 1. 


Mr. Thomaſius in his Juriſprud. Divin. 1. 2. c. 7. F. 43. ſays, That a Man is obliged in this Caſe to keep his Word, eſpe- 
cally if he did not expreſly inſert that Condition in his Promiſe, or he in whoſe behalf he is engaged, uſed no falſe Pretences 
to perſuade him. But from the Moment that he knows in any wiſe that he promiſed upon the Account of ſome Service done 
by him to whom he made the Promiſe, the Condition is of the ſame Nature as the Thing. And ſo the Non-performance of 
the Condition makes the Promiſe null, as much as if he had declared it before-hand in expreſs Terms; ſince, as we may ſup- 
poſe, nothing elſe could incline him to promiſe. Another Thing is in the Caſe of Horſes bought upon a falſe Report, as our 


Anthor ſpeaks in the following Paragraph, where read Note 2. 


5 The Words in Latin are, De cujus [Militis] norte, cum domum falſus ab exercitu nuncius veniſſet, & Pater ejus, re credita, 
teftamentum mutaſſet, & quem ei viſum et, feciſſet Hæredem, efſetque ipſe mortuus ; res delata eft ad Centumviros, cum Miles 
domum revenifſet, egifſetque lege in hereditatem paternam teſtamento ex hæres filius. See alſo, Val. Maximus, 1.7. c.7. F. 1. 
and Mr, Schulting's Oration De Furiſprud. M. J. Cicer. p. 260. Mr. Thomaſius in the Place before quoted, F. 44. obſerves, 
that this Example is nothing to the purpoſe. For, he ſays, the Senſe of a Will ought to be expounded ira clear different 
manner from an Agreement or Promiſe, as well becauſe a Will gives no Right to him to whom the Teſtator has bequeathed his 
Goods, as becauſe he requires an Acceptation on his part. Beſides, in Wills we ought to have ſome regard to the Laws; and 
above all, to ſuch Conſtitutions as are made in behalf of Children. But it is evident, that our Author ſpeaks here only of the 
manner how the Queſtion ought to be determined by Natural Right only. I ſhall ſhew in its proper Place, that a Will gives a 
Right to him that is appointed an Heir, altho' it be not an irrevocable Right. 

5 So the Law ſpeaks, Inter cetera, que ad ordinanda teſtamenta neceſſario defiderantur, principale jus eſi de _— heredi- 


tus inſtituendis, vel exheredandis; ne preteritis iſtis, rumpatur teſtamentum. Digeſt. I. 28. tit. 2. De liberis 


Heredibus inflituendis, &c. Leg. 30. 


poſtbumis 


7 There was a Book printed in 1705, wherein this Queſtion was ſeriouſly handled. The Title is, Henrici Verduyn. &c. 
Diſquiſitio Juriſprud. de Teſtam. & Hæredit. Lazari bis mortui, aliorumque bis mortuorum. In erdinem redegit & - auxit 
Tobias Boel, Junior I4us. We may learn the Subſtance of it in a little time from the Extract of jt given in the Works of the 


Learned printed at Paris, Anno 1705, Sc. 


15. D. de Juriſdid. 
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table, that I ſhould have liberty to retract; eſpe- find that he has no occaſion for his Purchag 


Of the Conſent required in 


cially if upon making the Engagement, I plainly he cannot force the Seller to refund the Pri 3:2 
decked hs Reaſon of my Proceedings“. But if the to take back his Horſes, unleſs this Condition wry 
Error be not diſcover'dtill the Pa# is either wholly expreſly mention'd in the Agreement. " 
or in part perform'd, then the Perſon who lay un- ut when there happens to be a miſtake about 
der the Miſtake, cannot demand a Releaſement any the Thing which is the Subject of the Contrad then 
farther than the other ſhall, upon a Principle of the Buſineſs is null; not ſo much upon account of 
Humanity, be content to allow him*. For in- the Miſtake?, as becauſe the Laws and Terms of 
ſtance, a Man being at a Diſtance from home, the Agreement are not really fulfill'd. Inaſmuch 28 
receives falſe Intelligence, that he has loſt all his in all Bargains the Matter, about which they are 
Horſes. Upon this Information he enters into Con- concern'd, and all the Qualities of it, good or bad 
tract for the Purchaſe of new ones; but before the ought to be clearly underſtood, and without ſuch; 
Money orthe Horſes are deliver'd, he finds himſelf diſtinct Knowledge the Parties cannot be ſuppoſed 
to have been deceiv'd in the former News. Here to yield a full Conſent. And therefore upon dif. 
we judge he is not bound to fulfil the Bargain, inaſ- covey. of any Defect, the Perſon who was like! 
much as the Seller very well knows, that the falſe to ſuffer may cither draw back from the En __ 
Account of his Misfortune at home was the Rea- ment, or may compel the other to ſu ply 4. is 
ſon of his Purchaſe. Vet he is in Equity obliged to wanting; andlikewiſe to make Satisfaction for Da- 
make ſome Conſideration to the Seller; at leaſt to mage, if occaſion'd by his Deceit or Default. And 
repay the Damage which he ſuſtains by loſing the this, not only if the Defect be immediately found 
Bargain. But in caſe the Money and Horſes were out, but if it appear at ſome Diſtance of Time. 
on both ſides deliver d, tho' the Buyer ſhould now Which Period or Interval, when it is not fix d 


Mr. BARBEYRA c' NOTES on S. VII. 


1 Provided (as our Author ſays in his Abridgment of the Duty of a Man and Citizen) that the other that makes the Con- 
tract receives by it no Damage, or that it be repair'd to him. The Example that is alledged a little lower, ſhews, that it is 
another Condition which the Author puts. But fee Note 2. 

2 The Author is not conſiſtent with himſelf here. For, if in the firſt Caſe there is any good Reaſon to excuſe him who has 
made a miſtake, ſo that he may ny retract, why ſhould not the ſame Reaſon be good in the ſecond Caſe ? [ The delivering 
of a thing conſider'd in itſelf is a Phyſical Act, which can't deprive him of his Right, who has it; nor give it to him that has 
none. Whence it comes to paſs, that when one hath paid what he ought not, he has not leſs Right to require again what he 
has done, than if he had forgiven him that which he had not deliver d. See Mr. Thoma/ins's Fart rr Divin. |. 2. e. 3. 
$. 45, 46.] Further, if in the firſt Caſe we have Right to recant, how are we obliged to repair the Damage ? The truth is, 
in both Caſes we are indiſpenſibly obliged to keep our Word. For if the Error be invincible, tis nevertheleſs only concomi- 
tant (ſee J. 1. c. 3. F. 10. Note 2.) and conſequently does not exclude a neceſſary Conſent in our Agreements. In fine, this 
Reaſon obliges us to conclude, that the Price doth not at all influence the Engagement farther than as it is an Indication of ou- 
manner-of ing, and can't be formally inſerted into it as a Condition to render it null, ſo that the Error which is commit- 
ted thereupon can have no manner of Effect as to the Validity of the Contract. The Roman Lawyers own the Truth of this 
Principle in a like Caſe, I mean, in the Subject of a Delegation made thro' miſtake. See Digep. I. 46. tit. 2. De Nevationi- 
bus t Delegationibus, Leg. 12, 13. The fame thing has place in an Onerous Contract. For example, in a Bargain of Sale, when 
there is a Miſtake, as to the Perſon with whom we treat, taking him for another. For this is only an Error concomitant, having 
nothing in the Contract which neceſſarily requires that he with whom we treat ſhould be certainly ſuch or ſuch a Man, or at 
leaſt that he ſhould declare himſelf, and we ſhould affirm, that we dealt only with Peter ( for example) and no other. Moſt 
of the Interpreters of the Roman Laws do indeed quote ſome Laws, which ſeem to eſtabliſh the contrary ; but if we examine 
thoſe Places, we ſhall find that they treat of ſome Act of ny or Service, or ſuppoſe in the Perſon dealt with ſome Care, 
Induſtry, or other particular Quality; for then 'tis eſſential to a Contract, that the Contractor be certainly he whom we believe 
him; inſomuch that if we are miſtaken in that, the Error is efficacious. Titius Obſerv. in Pufend. 214. and in Lauterbach. 513. 

3 The Author oppoſeth things here one againſt another, which have no Appearance of Oppoſition, but are the Conſequents 
one of another. For the Error, in which one of the Contractors was, ſhews, that he conſented to a thing that really was, 
and conſequently, that the other Contractor did not fatisfy the Intention of the firſt. Titius Ol ſerv. 215. 7 n fine, this hath 
place alſo, when the Seller as well as the Buyer really believes, that a Baſon of Tin, for example, is Silver, and no other Metal. 
For the Error of both the Contractors does not hinder, but that it is eſſential to the Bargain, that the Baſon ſold ſhould be Silver, 
and no other Metal. See 1 I. 18. tit. 1. De contrahenda Emptione, leg. 14. But it is not fo, when the Thing, or the 
Quality of it, wherein the Error conſiſts on both ſides, doth not come into the Bargain. As for example, ifa Man 255 only, 
How much will you have for this Baſon or Metal? without explaining himſelf any farther, whether he is about buyinga Veſt 
or maſſy Piece of Silver. In that Caſe, fays Mr. Thomaſius, the Contract is in Strictneſs good and valid, altho fair dealing 
does require, that the Seller, to whom he has paid for Tin inſtead of Silver, ſhould give him part of the Price back again. For 
we muſt lay this down as a general Maxim, That in a doubt, if a Man miſtakes, 'tis ſo much the worſe for him; becauſe it 
belong'd to him to explain himſelf. See Furiſprud. Divin. I. 2. c. 7. $.39, &c. and c. 11. F. 22, 23. and what ſhall here- 
after be ſaid, /.5. c. 12. F. 5. Note 4. | 

4 This is too much from the purpoſe. Something more exact ought to have been ſaid to give us an Idea of the Effects of 
an efficacious Error. Tfis Maxim may be added to thoſe of our Author, If he that is miſtaken aims at that chiefly wherein the 
Error lies, the Agreement is — void, and he hath liberty to recant ; but if he had not the thing itſelf in view, altho' he 
could heartily wiſh it had been what he believed it, the Agreement is good, and he can have a Right only to demand ſome Sa- 
tisfaction for the Fault he overlook'd. As for example, if a Man in a great Neceſſity buys an Houſe, which afterwards he finds to 
be ſubject to ſeveral Services, as he did not principally endeavour to have it free from all Services, that alone don't break the 
Bargain; but he may demand of the Seller, that he leſſen the Price in proportion to the Inconvenience that thoſe Services 
bring, with which he did not think the Houſe was charged. It is very probable that the Roman Lawyers did follow this Prin- 
ciple in their Practice. Nevertheleſs the Determinations which we find in their Writings are neither accurate enough, nor con- 
ſonant one with another, as this Reaſon will ſhew. That they may build the Efficaciouſneſs of Error upon the Connection of 
the thing in which they are miſtaken, with the Eſſence of a Bargain, they only conſider the Natural Conſtitution of the thing 
- in itſelf. Hence oy diſtinguiſh the Error which hath for its Subſect the Subſtance or Matter of a thing about which they treat, 
from that which falls only upon the Qualities of the thing. But here we are not examining what relation the Object of Error 
hath to the Matter of an Agreement, we only enquire upon what Foot the Bargainers conſider'd it; and if it appear that they 
had only ſome certain Quality in view, tis the Error alone that reſpects that Quality, that can make the Bargain null, as much 
as if it fell upon the thing itſelf, Trtins Obfery. in Pufend. 216. and in Lanterbach. 511. See Note 5. at the bottom of the 
following Page. | 2 | | 
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civil Laws, is to be determin'd by the Ar- 
ive of ſome honelt Referee; that no Indul- 
ence may be given, either to the Fraud of the 
one Party in concealing, or to the ſupine Negli- 
ence of the other in examining the Buſineſs. And 
the larger Space of Time is to be allow d, if the 
Defect were ſuch as did not appear to external 
View, or could not be diſcover'd but by Men of 
extraordinary Sagacity and Skill. Ve 
As to that common Maxim with the Civilians, 
that an Error in the Eſentials of a Pat? diſannuls 
the Agreement , but not an Error in the Acciden- 
al or Circumſtances we are ſo to interpret it, 
zs by the Eſſentials to underſtand, not only what 
makes up the Phy/ical Eſſence of the thing bargain'd 
for, but likewiſe thoſe Qualities of it, to which the 
Contractor had an eſpecial Eye and Regard*. For 


t frequently happens, that in a Bargain ſome Qua- 
= the ching ſhall be chiefly effoen'd and va- 
lud, and the Subflance or natural Conſtitution be 
only look'd on as a neceſſary Adjunct or Ve- 
hicles. Thus my Contract will not only be void, 
if buy ſuch a particular Slave of a Merchant, 
and he {ends me a different Perſon”, but likewiſe 


mMakins Promiſes and Pate. 


Art of Cookery; and the Man whom 1 . 
proves utterly ignorant of the Buſineſs, and inca- 
pable of ſerving me in that Condition®. | 

VIII. Much more ought a M;þake to render a 
Promiſe or Pact invalid, iir were occafion'd by the 
: Fraud of one of the Parties, who by that means 
drew the other intothe Engagement. W hat Force 
or Effect the Practice of Deceit in theſe Matters 
will bear, may be clearly ſtared by making theſe 
Enquiriesz firſt, as to the Author of the Knavery, 
whether it be he with whom we bargain'd, or a 
third Perſon. And in the next place, whether the 
Deceit was really the Cauſe of our Engagement, 
without which we had not ventur d upon it, or whe- 
ther it was only accidental to the Buſineſs, which 
we had nevertheleſs undertaken, but were now 
cheated in the Thing and its Qualities, or the true 
Priee and Value of them. If the Trick was put 
upon us by a third Man, the Party with whom we 
tranſact not having been acceſſory to it, and the 
Thing for which we bargain'd proves without 
Fault“; in this caſe the Agreement ſhall ſtand 
good *;z but we may recover of the Knave what- 
ever we loſe by his contrivance. If the Party him- 


if I bargain'd with him for one skilful in the ſelf with whom I contract, by ſome Deceit draws 


s The Intention of the Contractors muſt be known by the Cireumſtances. Here's an Example taken out of the Determi- 
nations of the Roman Lawyers, wherein yet they do not expreſs exactly the Difference between the two Caſes propounded, 
aud fi me virginem emere putarem, cum Met jam mulier, emptio valebit, in ſexu enim non 75 erratum. Cæterum fi ego nulie- 
rim venderem, tu puerum emere exiſtimaſti, = in ſext error eft, nullu emptio, nulla venditio eff. Digeſt. I. 18. tit. 1. De 
contrahenda Emptione, &c. Leg. 11. f. 1. 1 he Reaſon why, if a Slave which is bought prove a Woman, whereas he thought 
it a Man, the Bargain of Sale is not void, is, becauſe there is no other apparent Mark of a Woman from a Man, but the Big- 
nes, he had no Cauſe to think he bought a Man rather than a Woman, but that he did not ſufficiently explain himſelf; ſo 
that the Error is only concomitant, and can't turn to the Prejudice of the Seller. But 'tis not the ſame as to the Sex, which 
are ſo differenced by the Habits, that they can't be miſtaken, unleſs by ſome Fraud or Diſguiſe. And ſo the Buyer muſt be ſup- 
poſed to make his Markets for the Sexes according to their Habits, and then the Error is efficacious, and conſequently the Bar- 
gain is null. Titius in Lauterbach. Obſ. 514. If the Buyer believing that he purchaſes a Man, the Seller, who knows his In- 
tention well, leads him into an Error, and ſells him a Woman without deelaring it, the Contract is void, as the Law ſpeaks; SF 
quis virginem ſe emere putaſſet, cum mulier venifſet, & ſciens errare venditor eum paſſus fit, redbibitionem quidem ex hac cauſa 
nin eſſe, verum tamen ex empto competere actionem ad reſolvendam emptionem, & pretio reſtitato mulier reddatur. Digeſt. l. 19. 
tit. 1. De Action. Empt. & Vendit. leg. 11. F. 5. See what Mr. Moodt ſays upon this Law in his Treatiſe, De forma emen: 
dandi Dali mali, &c. c. 9. 85 

6 pliraſpue res alipuando propter acceſſiones emimus, ficut cum Domus propter Marmora, & Statuas, & Tabulas pidas ematur. 
Digeſt. 1.18. tit. 1. leg. 34. in initio. 8 f 

1 Vid. 1 18. Princ. D. de Contrah. emptione. Cicero ( pro 2. Roſcio, c. 10. r of a Slave who was at the ſame time 
caim'd by Fannius and Roſcius; What belong'd to Fannius ? (ſays he) his _ what to Roſcius ? his Activity. Not his Face but 
his Skill was valuable. The ſhare which Ro/crus had in him was worth double to that which Fannius eould challenge, c. 


| Mr. BARBEYRAC CC NOTES on F. VIII. | 

1 By Fraud (which the Civilians call Dolus malus, or Dolus _ ) is underſtood any ſort of Surprize, Deceit, Craft, Cheat 
or Diffimulation. In a word, any corrupt Methods, direct or indirect, poſitive or negative, by which Men maliciouſly de- 
ceive others. For there are innocent Errors, as that of a Medicine, which inſtead of curing enrages the Diſtemper. Hague 
ipſe [ Labeo] fie definiit, Dolum malum efje omnem calliditatem, fallactam, nachinationem ad circumveniendum, fallendum, deri- 
fiendum alterum adhibitam. Labeonis definitio vera eff. Digelt. 1. 4. tit. 3. De Dole malo, leg. 1. F. 2. Non fuit antem con- 
tentus Pretor DOLUM dicere, ſed adjecit, MALUM, gquoniam veteres dolum etiam bonum dicebant, & pro ſolertia hoc nomen ac- 
cipiebant, &c. ibid. $. 3. See Mr. Noodt's Treatiſe De forma emendandi Doli nali, c. 1, & 2. In fine, tho' where there is a 
Fraud in the one Part, there is always an Error in the other; yet ordinarily the Invalidity of a Contract is entirely founded 
upon the evil Intention of the Contractors: For that Reaſon alone is in the main ſufficient to make an Engagement void. 

The Lawyers call a Damage without Deceit, Dolus in reipſa, which is grounded on this Law of the Digeſts, I. 45. tit. 1. 
De Verbor. Obligation. leg. 36. Si nullus Dolus interceſſit /lipulantis, ſed ipſa res in ſe Dolum habet, &c. But we ought rather 
to call it the Vice or Fault of a thing, than a Fraud. For the word Fraud agtees properly only to a perſonal Cheat ( as we 
ky) which ſuppoſes an ill Deſign in one of the Parties, or a third, and an actual Performance of ſome Deceit. Fraudis in- 
trrpretatio (as the Roman Lawyers themſelves ſpeak ) ſemper in Fare civili, non ex eventu duntaxat, ſed ex confilio quogue de- 
fderatur. Digeſt. 1. 50. tit. 17. De Diverſ. Regul. Fur. leg. 79. Otherwiſe the Law from whence this DBiſtinction of a 
perſonal and real Fraud is inferred, is commonly miſunderſtood, as Mr. Thomaſins obſerves in his Diſcourſe De æguitate Cere- 
brina leg. 2. Cod. de reſcindend. Vendit. c. 2. f. 4. See /.5. c. 3. F. 9. Rage s 

3 It being underſtood that the Motive which by the Deceit of a third Perſon, inclined us to promiſe or treat, hath a neceſ- 
ary Relation to the Foundation of the Engagement, 7. e. that the Error is purely concomitant. For if (for example) any 
one makes me believe that all my Horſes are dead, and J declare to him that ſells me others, that I did not buy them, but 
upon this Suppoſition, that the News is true : The Moment that I diſcover the Falſhood, the Bargain is void, by virtue of 
” Condition which was formerly mention'd, and the Seller is to take care of him that hath deeeived me. See F. 7. Note 2. 

ore- going. 
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me into the Buſineſs , Lam then free from all Obli- World, and reckons every piece of Knay . 
tion to performance. If the Deceit were not piece of Wit; or if as to the preſent Buſinek | 
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antecedent to the Contract, but happen'd in it, with find he has a manifeſt Deſign upon me; I thay be 
reference to the Thing bargain'd for, its Qualities, a ridiculous Fool, if by truſting to his Faith ] 
c. the Agreement ſhall be ſo far void, as that it expole myſelf to his F raud, and to his Scorn. For 
ſhall be at the pleaſure of the ſuffering Party, ei- he that runs into a Snare with his Eyes open, filz 
ther to reverſe the whole Buſineſs, or to require not only without help, but without pity: 
Satisfaction for his Damage. A Matter not e/- - | 
fential to the Agreement, nor expreſly conſider d (**) Promiſi lingua, eadem nunc nego; 
init, ſhall not prejudice its Validity; tho' perhaps Dicendi, non rem perdendi gratia hæc nata eff mihj, 
one of the Parties might have a ſecret and fly Re- Plaut. Curcul. Act. v. Scen. iii. ver. 27, 28. 
ſpect to ſome ſuch thing in the very Act of driving | 8 ; 
the Bargain ©. Upen what Right a Man may pro- was my Tongue ſaid it; and my Tongue un- 
ceed, in caſe he be egregiouſſy cheated, as to the fays it. Nature never gave me a Voice to be the 
Price of any thing contracted for, we ſhall here- Inſtrument of my own undoing. And again in 
after examine and declare. Rudent Act. v. Scen. ii. ver. 68. and Scen. iii 
IX. It comes now in courſe, that we conſider ver. 17, 18. 
the Point of FEAR, what Power it has in rendring 
human Acts incapable of producing an Obligation. 
There are two Species of Fear, which eſpecially fall 
under this Enquiry. The former ariſes from ſome 
Vice or ill Diſpoſition in the Perſon with whom we 
tranſact, or elſe from his ill Will to us in particu- 
lar; whence we entertain a probable Suſpicion, that What a ſtir's here? Don't you owe it? Did not 
he will deceive us. The other denotes a vehement you ſwear Payment? | | 
Terror of the Mind, caus'd by the threatning of Pimp. Yes, Iſwore and I'll ſwear again, whenever 
ſome grievous Miſchief, unleſs we engage in the Pro- it pleaſeth my Fanſy. Oaths were invented to pre- 
miſe or Pact deſired. As to the firſt ſort of Fear, ſerve Mens Goods and Eſtates, not to ruin them. 
this is evident beyond diſpute, that if I ſee a Man The Character which Pohbius in B. VI. p. 498. 4. 
who makes it his common Practice to cheat all the Ed. Wech. Caſaub. gives of the Grecians is not much 


Dux hec factio eſt? non debes ? non tu juratus es nihiꝰ 

Leno. Juratus ſum, & nunc jurabo fi quid volub- 
tati eſt mihi. POR 

Jus jurandum rei ſervandenon perdendæ, conditumeſ. 


4 Indeed *tis abſurd to imagine that a Man can by a deſign'd and wicked Cheat, lay a valid Obligation upon another on our 

Account. Nemo ex ſuo delicto meliorem ſuam conditionem facere poteſt ( x moſt judicious Roman Lawyers.) Digep. l. co. 
tit. 17. De Diverſ. Reg. Jur. leg. 134. F.1. Nevertheleſs, theſe Lawyers, as Mr. Titias obſerves (on Lauterbach. Obferr. 116, 115. 
deliver here many vain Diſtinctions. For they affirm, that a Fraud, which has been the Cauſe of a Contract, does render it 
null in itſelf, and by Right 35 Fare) unleſs when Sincerity may be pretended, 7. e. when a favourable Conſtruction can 
be put upon it by the Rules of Equity, if we do not inſiſt rigorouſly upon the Terms. But in an Act of rigorous Right, where 
we mult ſtrictly obſerve what is faid or written, the Fraud does not hinder the Contract from being valid, altho' it may be 
reverſed by a full Reſtitution. For the Laws in this Caſe always allow the Benefit of Reſtitution, which comes to the fame 
thing as to the Damage of the Perſon cheated. But according to Natural Right, a Fraud does no leſs diſannul a Contract of 
rigorous Right, than a faithful Contract. Mr. Titius (in Lauterb. Ob ſerv. 1148, &c.) maintains alſo with Reaſon, that this 
Diſtinction of Acts of good Faith and rigorous Right is not conformable to Natural Right by the Principles which ought to 
take place in all ſorts of Acts, which admit of an equitable Conſtruction, as Mr. Noodt acknowledges, De Forma emend. Dol. 
mali, &c. c. 4. where he obſerves that before the Prætor Caius Aguilius Gallus there was no regard had to Contracts of rigo- 
rous Right, unleſs there were ſome formal Agreements, and the Perſon cheated were a Minor. See J. 5. c. 2. F. 8. infra. 

5 The Interpreters of the Roman Law have h. therto affirm'd, that in this laſt Caſe a Contract is neither null by Right, nor 
ſubject to be made void by a full Reſtitution, when it is tranſacted by a Contract of good Faith, and has no other Source than 
an Action done in good Faith, beſides the Exception of Deceit. But the famous Mr. Noodt, who has made admirable Diſcove- 
ries in the moſt knotty Parts of the Civil Law, undertakes to prove in his Excellent Treatiſe De Forma emendandi Doli nali in 
contrahendis negotiis admiſſi apud Veteres, printed in 1709, That this Diſtinction of the modern Lawyers has no Foundation in 
the Writings of the Antients, and that every Fraud, whether it confiſts in the way of treating, or be found in the thing it- 
ſelf, or the Price, renders the Contract made in good Faith always null in itſelf, and by the Civil Law, inſomuch that the Perſon 
cheated being ſummoned by the other Contractor to anſwer it, has no more to do but prove the Cheat on his part, without 
oppoſing to him the Exception of a Fraud, and the Prætor or Judge muſt declare the Contract null by Right. But if he who is 
damaged becomes the Plaintiff, he may either declare the Contract entirely null by Right, or ſuffer it to be in force, if he judges 
it convenient, ſaving to himſelf in both Caſes to require a Reparation of the Damage which comes to him by the Cheat, 
when the Defendant ſhall demand a Ceſſation of the Contract. This laſt Circumſtance is remarkable, and I took the more 
notice of it, becauſe it confirm'd the Notion J had deliver'd in my Treatiſe of Sports, where I had ſaid (before Mr. Nod!'s 
Treatiſe appear'd) following my own Reaſon, J. 2. c. 1. f. 11. That there is this particular in all Contracts made by Force 
or Error, or, in a word, which are not perfectly free on the Part of one of the Contractors, that it is lawful for this laſt to 
make what Advantage he can of it, but the other hath no Right to eaſe himſelf of the Damage done him contrary to his Inten- 
tion, Sc. Mr. Noodt hereupon quotes a Law of the Code, which imports, that after a Matter concluded, if he who has ſome 
way been guilty of a Cheat, requires a Nullity of the Contract, ſuch a Demand, which is ſhameful, ought not to be granted 
to its Author. Tanſactione finita, quum ex partibus tuis magis dolum interceſſiſſe, quam eorum, contra guos preces fundis, con- 

fetearis, inſtaurari grave, necnon criminoſum tibi eſt. Lib. 2. tit. 6. leg. 30. 


& Altho', adds our Author in his Abridgment of the Duties of a Man and Citizen, J. 1. c. 9. F. 13. the other Contractor 


has directly led us into that Thought till the Bargain was concluded. 
Mr. BarxBEyYRAC's NOTES on S. IX. | 

1 Plautus has given us a good Character of theſe ſort of Men in the Perſon of a Seller of Slaves, who demanding if he had 
not promiſed to pay the Money for which he had ſold a Boy, in caſe any one would warrant him to be free, anſwers, as in the 
Latin Quotation at (**) in the Text. : i 

2 Our Author leaves us here to gueſs at his Meaning about the Validity of an Agreement, which notwithſtanding the Know- 
ledge of the ill Deſign of the other Contractor, we have engaged ourſelves in with him for ſomething ; but he explains himſelt m 
his Abridgment of the Duty of a Man and Citizen, J. 1. c. 9. F. 14. where he lays down this Rule, He that truſts to the Promiics 
or Agreements of a Perſon who makes no Scruple of violating his Faith, and breaking his moſt ſacred Engagements, acts with a 
great deal of Imprudence, but that is not a Reaſon ſufficient to render the Engagement null and of no Effect. The Reaſon 1s 
plain, he ought to have taken care not to engage, and if he be deceived 'tis his own Fault, he can blame none but himlelt. 


2 Vid. Diodor. Sic. I. 2. c. 28. 4 ; 
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C H AP. VI. 
'Che publick Bankers of Greece (ſays he) 
_ lend on only a ſingle Talent with ten 


Bonds, as many Seals, and twice as many Witneſ- 


vet will never be prevail'd upon to be honeſt. 
zut whether this Fear or Suſpicion of being deceiv- 
ed; can render invalid a Pact already made, and can 
bſolve the ſuſpecting Party from a neceſlity of 
Performance, will appear when we ſhall have con- 
der d the Opinion of Mr. Hobbes, on this Point. 
He then lays ĩt down for a Rule, that 4 Covenant 


pherein neither of the Parties perform preſently, but 


iruſt. one another, in a State of Nature, becomes void, 
if on either fide there ariſe a juſt Fear . Which 
\ſertion we cannot admit of, but under this Con- 
ſguction; that one Party after the Covenant is 
made has juſt Reaſon to fear, that when he has 

erform'd the e on his ſide, the other 
Perſon will fly off. And by a juſt Reaſon to fear, 
we mean ſuch as is grounded on plain Indications 


ad Proofs. For it is highly injurious to queſtion 


2 Man's Fidelity without good Evidence, when 
we have experienc'd it in former Inſtances. And 
indeed Mr. Hobbes himſelf by a ſubjoyn'd Note, 
brings his Words to this qualified Senſe; Umle/s, 
ſuys he, there ariſe ſome new Cauſe of Fear from 
ſune Fat, or other ſign of the Will, in one Party, 
tending to Non-per formance, the Fear cannot be e- 
ferm d juſt. For that which could not hinder a Man 
from promiſing, ought not to be admitted as an Hin- 
drance of performing. That is, tho* before the en- 
ring into the Covenant, one of the Parties might 
entertain ſome Suſpicion, that the other would 
impoſe upon him; yet by the very Act of cove- 
nanting with ſuch a Perſon, he as it were renoun- 
ces this Fear, and declares it inſufficient to hinder 
his believing and truſting him. And otherwiſe, 
no Engagement could paſs between them. But at 
firlt this ſeems to have een Hobber's Judgment, 
that a Pact thus made would be void, tho? there 
ſould no ſuch Fear ariſe after the Concluſion of it, 


25 appears both from his Work fa Body Politick*, 


written in the French Tongue, where we do not 
meet with this Reſtriction ; and from thereaſon aſ- 
ſigned by him in the Latin Treatiſe, for that Rule 
of his at preſent under our Examination. And the 
reaſon he gives for it is this, Becauſe he that per- 
forms firſt, betrays himfelf to the covetous Deſigns of 
the other Party, upon account of the ill Diſpoſition of 
moſt Men, inciting them to ſtudy and advance their 
own Intereſt by Right or Wrong. But it is againſt 
Reaſon, that one ſhould perform now, whilſt it is im- 
probable that the other will perform hereafter. W hence 


it is plain *, That he derives the Cauſe of this Sul-. 


picion and Diffidence from the general Pravity of 
Mankind. And by this Means mutt the greateſt 
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number of Mortals be branded as Perſons unfit to 
deal with; and in general, all Faith and Truſt be 
baniſh'd from amongſt thoſe who are not ſubject to 
a common Ruler or judge. For ſince we cannot be 
infallibly certain of any Man's Honeſty, and ſince 
the World is for the moſt part inclin'd to Wicked- 
nels; and farther, ſince in a State of Nature every 
Man orders his Buſineſs according to his own Opi- 
nion, and is Judge of the Fuſtneſs of his own Fears, 
it will follow, that a Suſpicion, though vain and 
groundleſs, ſhall render a Contract invalid; and 
therefore that Pacts are of no manner of uſe, except 
under civil Governments. And it is an exceeding 
hard Cenſure, to think the greateſt part of Men ſo 
groſly vile and wicked, as that (ſetting aſide the 
civil Power) the Fear of God, the Regard to Faith 
and Truſt, and the Force of ſound Reaſon, ſhall 
have ſo little Influence on their Minds. W hereas, 
on the contrary there ſeems to be ſtampt on the 
Souls of all Men, in indelible Characters, a juſt 
Senſe of the Duty of keeping their Faith ſacred and 
inviolable; an Argument for which Truth we may 


Ga from this eaſy and natural Reflection, That 


we can find no Man who will openly profeſs Per- 
fidiouſneſs,but every one who recedes from his Word 
or Bargain, pretends to have done it on very juſt 
and weighty Reaſons. A Commonwealth which 
breaks its Faith with one of its neighbouring States, 
immediately engages its Faith again, to procure 
the Alliance and Confederacy of another; and thus 
endeavours to avert the Danger it lay under from 
that Baſeneſs and Treachery, by the Help of the 


ſame Duty which before it violated. We ought 


therefore to preſume, that every Man will do what 
is juſt and houeſt, till his contrary Practice forces 
us to change our Opinion. To diſtruſt every Bo- 
dy, ſays Lucian, is a molt ridiculous Folly +. From 
all which we may venture to conclude, That this 
diſtruſt of Mens Faith ariſing from the general Pra- 
vity of human Nature, is not ſufficient to juſtify the 
Nom per forma ace of Contracts. And therefore the 
Excuſe of the Mitylenians for deſerting the Confe- 
deracy of the Athenians, was vain and groundleſs, 
as it is given by their Ambaſſadors in Thucydides, 
B. iii. c. 12. Edit. Oxon. Pag. 154. V hen they had 
War, they for Fear courted us; and when they had 
Peace, we for Fear courted them. Thus our Faith on 
both ſides was not preſerv'd as is uſual by mutual 
good Will, but by mutual Diſtruſt; and they c 
could be firſt encouraged by Security were likely to be 
the firſt that ſhould breaks the Union. 

Nay, ſhould we diſcover ſome particular V ices 
in.a Perſon, this is not always a good Reafon for 
us to recede from an Engagement made with him. 
For there are many Vices which have no ill Influ- 


3 This is a Miſtake of our Author, for 'tis only a Tranſlation into French, as Mr. Barbeyrac obſerves. | 3 8 
4 The Author here cites a Paſſage from Lucian's Dialogue of the Liar or Incredulous, Texcia ef-, L n 6 lor, d S 


Epiſt. 3. See Hefiod in his Book De Oper. & Die 


«m1. Theſe are the Words of a Man very incredulous in Matters of Magick, who reproved another that did not believe his 
Relations concerning it; but if our Author had minded the Connection of the Diſcourſe, he would have found that he had miſ- 
apply'd theſe Words; to which the judicious Maxim of the Philoſopher Seneca had been more pertinent, Utrumgue enim vitium 
eſt, & omnibus credere, & nulli ; ſed alterum honeſtius dixerim vitium, alterum tutius, (i. e.) We muſt neither truſt all the World, 
nor diſtruſt them, both of theſe Things are faulty ; but the firſt in my Opinion is moſt honeſt, and the other moſt ſafe, 
0 ver. 372. And as to the following Maxim of our Author, ſee J. 8. c. 
4. L. 3. following. . A 5 
5 5 The Greek is, Ka of S nuds & TW mMipe ; £Sreamuor, nuets 5 ᷑ueivus on Th nous 7 d ,L. 6 Te ie 
Mals ance tuvore mi BeCatoly VE oO $5vedv mage? * Jer 18 S i QAlg x27850 wes o GE! i,,ů Y 
07TEo15; Ferom mtodau d TOdAHe Four, ED nein 18 4e 
Mr. ee to this Purpoſe ant 6 Words ef Terence, Which he makes a Buyer of Slaves to ſpeak, Leno ſur, 


| Hateor, pernicies communis adoleſcentium, oy peſtis; tamen tibi a me nulla eſt orta injuria, (i. e.) I own, I am a Buyer of 


Slaves, the Ruin of young Men, a perjured Perſon, a common Plague ; but for all this I have done no Injury. Adel ph. Act. 2. 


Scene 1. v. 34, 35. 1 
De Cive, c. 2.1. 11. b And much more plain from his expreſs Words in the Engliſh Leviathan, where the ſame Do- 
cine is thus delivered: If a Covenant be made, Sc. p. c. 68. 
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276 
ence on the Duty of keeping Faith. Thus ſuppoſe 
a Man to beinclin'd to Luſt, Drunkenneſs, or Cruel- 
ty, thoſe ill Habits, conſider'd barely in themſelves, 
o not hinder but that he may be a ſtrict Obſerver 
of his Word, and a conſtant Performer of his Co- 
venants. And farther ſtill, ſhould we find a Per- 
ſon addicted to ſuch Vices as do commonly preju- 
dice Fidelity and Truſt; as if we obſerve in him a 
deſultory Lightneſs and Inconſtancy of Mind, an 
inſatiable Deſire of Riches, or a violent Strain of 
Ambition; yer even theſe Qualities do not give us 
an abſolute Liberty of refuſing to make good our 
Word, when we have paſs'd it on his Account. For 
in the firſt place, it may often happen that a Man 
out of a particular Inclination may practiſe Diſho- 
neſty towards others, and yet may live fairly and 
juſtly with ne. And then (as has been lately ob- 
ſerv'd) by my very Act of bargaining with a Per- 
ſon whoſe Diſpoſition I am acquainted with, Ide- 
| clare thoſe Vices which I know him guilty of, to 
be inſufficient to hinder me from Inns and 
ſo renounce all my Privilege of making Exception 
againſt his preſent Morals, after the Buſineſs is 
concluded between us. For otherwiſe nothin 
would have been firmly tranſacted, ſuppoſing o 
Party at firſt to have made ſuch a Reſerve as 
ſhould, when he pleas d, overthrow the whole Pro- 
ceedings?. Though indeed when I have been once 
deceiv d by a Man, I ſhall act very imprudently, if 
I engage in any Contract with him again, without 
requiring particular Security. And the very Pro- 
verb will tell me, That if ſuch a Knave cheats me 
once, tis his Fault, but if he cheats me a ſecond 
time, 'tis my own *. Add. Senec. de Benef. I. iv. c. 27. 
Cic. de Invent. I. i. c. 39. Or even after the Pact is 
concluded; ſuppoſe I find by evident Tokens, 
that he is contriving to play me a Trick, I ſhall 
be an egregious Fool, if I betray my ſelf volun- 
tarily to his Deſigns. Cicero de Invent. I. i. c. 39. 
It's the higheſt Pitch of Madneſs to rely on their 
Fidelity, whoſe Perfidiouſneſs you have often ex- 
erienc'd, Hence Menelaus cries out in Homer. 
Tit Iliad. v. 105, 106. c 


Aehe os Ted got Binv, opg' pris MH 
Ad dc, ime? of mils appliances Y di. 


Bring Priam's ſelf to ſee the Contract made, 
For Priam's Sons are faithleſs and unſtaid. 


Of the Conſent required in 


Book III. 
Add. Polyb. I. viii. c. 1, 2. I. x. c. 34. Cicero; 
i. 15. He who hath proved falſe — his ag tas | 
is the common Enemy of Mankind. No wiſe Man 
ever truſted a Traytor. /dempro Rabir. 1 3. When a 
Man hath been once perjur'd, he ought to be ng 
more believ d, though he ſwear by all Heaven to- 
gether. Add. Senec. de Benef. 1. iv. c. 27 
Thus much we willingly allow, that in caſe 2 
Man openly diſclaims all Religion, or if he enter. 
tain ſuch Opinions as amount to the ſame, we ought 
to place no farther Truſt in his Pats or Prom; 
than as either his manifeſt Advantage and Interep 
obliges him to ſtand to them; or as we can by Force 
reduce him, if he fly off. Such Perſons are thoſe pro- 
fels'd Atheiſts?, who either deny the Being, or the 
Providence of God; and nearly related to them. are 
the Maintainers of the Mortality and Impunity of 
human Souls. For 'tis impoſſible, but that Men of 
theſe Principles ſhould meaſure all Right and all 
Juſtice by their own Profit and Convenience. Into 
the ſame Herd we may pack all thoſe who practiſe 
ſome Villany or Vice for their ſet Trade and Em. 
8 z as Pirates **, Thieves, Murtherer, 
imps, Courteſans, and other profligate Wretches 
who take Perjury for a Trifle, ns make a Jeſt of 
ſacred Obligations. Thus Tacitus ſpeaks upon the 
Occaſion. of one Gannaſcus, who having ſerved 
the Romans a long time, run over to the Germay;, 
Nec irrite aut degeneres infidie ſuere adverſus tranſ 
fugam & violatorem fide, i. e. (Ann. xi. c. 19.) The 
Treachery ceas'd to be diſhonourable by being 
practis'd againſt a perjur d Renegade u. 
And this we are farther ready to acknowledge, 


that although the Argument of Mr. Hobbes, which 


we have hereendeayour'd to refute, does not per- 
form the Service he intends it for; that is, does not 


take off the Validity of Pacts in a natural State; yet 


is in ſome meaſure capable of good uſe, in as much 
as we may draw from it the following Rules of Pru- 
dence; Never to depend much on a Covenant, but 
when we know that the Intereſt of the other Party 
is concern'd in the Performance of it, as well as 
our own; and that upon Default he is likely to 
ſuffer ſome greater Evilor Inconvenience, than he 
can incur by ſtanding to the Agreement. 

That he who enters into a Contract with his Su- 
perior ſhould ſo order Matters, as that his Superior 
{hall be oblig'd to be the firſt Performer. F or if 
the weaker Perſondiſcharge his Part firſt, the Effect 
will probably be, either that he ſhall be diſappoint- 


7 There is a Paſſage in Cicero very pertinent to this Purpoſe, Nam illud guidem, Neque dedi, neque do fidem infideli cuiquam, 
ide irco recte a poeta, quia cum tractaretur Atræus, perſonæ ſerviendum fuit ; ſed fi hoc fibi ſumunt, nullam eſe fidem, que infidili 
data fit, videant ne queratur latebra perjurio, (i. e.) When the Poet makes Atraus * I never have, nor do believe a faithleſs 


Perſon, he had reaſon to make that wicked King ſay ſo, to make up his Character. 
That Credit given to a faithleſs Man is void, J fear under that pretence an Excuſe will be foun 


. . e. 29. 


ut if we ” down this as a general Rule, 
for Infidelity ant Perjury. De 


8 Cicero's Latin is, Prins quidem decipi incommodum eſt, iterum ſtultum, tertio turpe —— ſumma igitur amentia eſt, in eorum fide 
ſpem habere, quorum perfidia tot ies deceptus fis. De Invent. I. 1. c. 39. See alſo Homer's Ilias, I. 3. v. 105. Cicero, l. i. in 
Verrem, c. 15. Sen. De Benef: 1. 4. c. 27. Polyb. I. 8. c. 1, 2. and l. 10. c. 34. | 

9 Mr. Vander Muelen in his Commentary upon Grotius, Tom. 2. will not agree to the Opinion of our Author. For he ſays, 
Experience ſhews, that thoſe ſort of Men have not fo altogether put off Humanity, but are uſually conformable to the Rules of 
Honeſty and good Senſe eſtabliſhed among Men; and if they do not act with any fear of a Deity, yet they do it with the Pro- 
ſpect of their own Advantage and Preſervation. So that though we know that a Man is infected with that deteſtable Opinion, we 
have no Right under that pretence to break our Word with him, and negle& to aer the Agreements made with him. We 


were at our Liberty to agree with him, or not; but from the Moment that we 


ve coneluded an Agreement with him, we are 


neceſſarily obliged to perform it. It is a clear different thing when we deal with Traitors, Thieves, Pirates, c. Mr. Bayle has 
alſo proved at large in his Thoughts upon a Comet, and the Enlargement of that Work, that Atheiſts are not always wicked 
and faithleſs, and that they may through a Principle of Honour or other human Motives abſtain from groſſer Vices. 


10 The Author here ſpeaks only of that Circumſpection that we ought to uſe in treating ſuch Men. 


For he denies not but 


we are obliged to obſerve what we have freely promiſed. See what he ſpeaks a little lower, 5. 11. in the place where he ex- 


amines the 


axim of Cicero. De Offic. I. 3. c. 29. See alſo l. 8.c.q.4. 5. 


i We may eaſily diſcern that this Paſſage is not very pertinently alledged. 
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Car. VI. making Promiſes and Pats. 


+4 and deluded; or that he muſt depend entirely 


on the Favour and good Grace of the other, for 
what he expects in return. | | 
Thus Socrates of Achaia replied to the Demands 
ofKing Artaxerxes, The King deals moſt unrea- 
ſnably by us; what he deſires to receive from 

he would have to be immediately deliver'd ; 
but what he is to give us in return, he expects we 
ſhould afterwards humbly ſue for. Diod. Sic. 1. 


| xiv. c. 24. For the ſame Reaſon, facilior fides ſpe- 


nur ex pari, we may truſt more ſafely tothe Faith 
ind Honeſty of an Equal, Quintil. Declam. 312. 
And laſtly, That he expoſes his Safety to mani- 
ſeſt Danger, who by performing a Covenant wea- 
tens himſelf, and ſtrengthens the other Party; 
upon hopes that in Requital, and according to the 
Apreement, he ſhall afterwards receive the like 
Aftance and Succour. For 'tis a piece of Folly 
to give a real and ſubſtantial Good, in exchange 
or Words, Writings, or Seals, when we have 
nothing to N to the Charms of Ambition 
and Covetouſneſs, but the ill- grounded hopes of 
Honeſty and Fidelity “. | 
Maurocen. Hift. Venet. l. v. p. 193. Ed. Ven. I 


dare not venture to place the Security of our Af 


fürs in a League. For ſuch is the Nature of 
Confederacies, that they are frequently hindred 
and interrupted by the various Events of Things; 
different Ends propos'd draw the Strength and 
Minds of the Allies different ways; and whilſt 
each State purſues its own private Intereſt, the 
common Good is diſregarded or betray'd. Rein- 
forcements and Supplies are neither ſent in equal 


Proportion, nor at the time agreed upon; hence 


ariſe Suſpicions, and Eſtrangement of Affections, 
from this open Quarrels, and from Quarrels ut- 
ter Deſertions, and Violations of the main Con- 
tract; and thus at length, thoſe of the Confederates 


| who are leaſt able to make Reſiſtance, become a 


Preynotonly to their Enemies, but to their Allies. 
X. Wearenow to proceed to that other Species 
of Fear, ariſing from the Approach or the Appre- 
henſion of ſome grievous Miſchief. And in ſtating 
this Point it is neceſſary, that we go back to fur- 
nin our ſelves with ſome clear and fundamental 
Principles. And ſuch is this undoubted and ori- 
ginal Truth, That our Will naturally inclines to 


by Alliances of one State with another. 
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what it looks upon as good. Now it appears no leſs 
good and deſirable to the Will, to avoid an im- 


minent Evil, than to acquire an abſent Benefit; 
and towards the attaining of both theſe Ends, we 


_ employ the moſt likely Means, although they be 


ſuch as we ſhould not barely on their Account 
chooſe or embrace. For we commonly make 
uſe of Methods in themſelves ungrateful and trou- 
bleſome for the eſcaping of a Danger, as for the 
acquiring of a Pleaſure *. Though indeed, the 
Hopes of compaſſing a Good does more ſweeten 
the Grievouſneſs of theſe Means or Methods, 
than the Care of preventing an Evil. For which 
Reaſon Ariſtotle calls thoſe only mixt (that is, 
partly voluntary, partly involuntary) Actions *, 


which are undertaken for the ſake of declining 


ſome Miſchief which we are like to ſuffer; as in 
that trite Inſtance, of throwing Goods over-board 
in a Storm. Though as great Hardſhips as any 
of this kind are undergone by the Wreſtlers, and 
other Engagers in the publick Games, to prepare 
their Body tor thoſe Exerciſes*. What we would 
obſerve then is this, That although Actions per- 
form'd upon Fear of a greater Evil, ought to be 
accounted ſpontaneous, and tho” the leſſer Evil, 
which in thoſe Caſes we chooſe, is, as Thin 
then ſtand, the real Object of our Deſire; yet all 
this is not ſufficient to found an Obligation in us 
towards another. For ſince every Obligation is 
directed towards ſome other Party, to whom it is 
to be made good, and who thereby obtains a corre- 
ſpondent Right of compelling us to Performance; 
to produce ſuch an Engagement, tis not enough 
that one Perſon has in him the due Grounds or 
Principles of an Obligation, but it is requiſite, that 
there be in ſome other Perſons day 1 fit to 
create a Right. For we can have no Notion of 
an Obligation, unleſs a Right anſwer to it, or be 
conſequent upon it: As I can owe nothing, if 
there! fk no Perſon who can rightly demand any 
thing from me. Therefore ſuch Fear alone inva- 
lidates and deſtroys an Obligation, as is caus'd by 
ſome Vice or Imperfection in the other Party, 
rendering him incapable of acquiring a Right“. 
And ſuch a Defect is every injurious Action 
which cannot be ſaid to produce a Right with- 
out a manifeſt Contradiction *. For to pay what 


This Quotation is not very neceſſary, becauſe that Hiſtorian there treats in general of the Inconveniences which ariſe 


Mr. BarnzeEvyRAC's NOTES on . X. 
As for Example, Theantient Wreſtlers, as our Author obſerves a little lower, underwent chearfully the Regimen of a very 


Mi 
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See the Law of the Dige 
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wſtere Life, and great Fatigues, that they might win the Crown of the Olympick Games. See Epictet. Enchirid. c. 35. in fine. 
What our Author ſays here is not contrary to the Maxim which we have defended above after him, I. 1. c. 6. 514. For tho” 
in general Man is more ſenſible of Evil than Good, that hinders not, but that ſometimes he may reſolve to do ſome things 
difagreeable in themſelves upon ſome Occaſions, to obtain a Good which he looks upon as much more conſiderable, or to avoid 
at Evil more troubleſome. And then the Hope of Good makes us think the Means leſs troubleſome, than the Defire of avoid- 
| ng the Evil does, as well becauſe we embrace theſe Means with an entire Liberty in the firſt Caſe, and not in the latter, as be- 
cauſe the Acquirement of Good is ſomething poſitive, which produces a new Pleaſure and Advantage, whereas a Deliverance 
from Evil leaves us in the ſame Eſtate we were. 

See |. 1. c. 4. 5 9. before going. | 5 

Mbil conſenſui tam contrarium eſt, qui ac bonæ fidei judicia ſuſtinet, quam vis atgue metus, quem comprobare contra bonos mores 
J. Digeſt. I. 50. tit. 18. De Diverſis Reg. Jur. leg. 116. See tit. 2. I. 4. Quod metiis cauſa geſtum erit, and Mr. Daumat's 
Civil Laws in their natural Order, Part 1. I. 1. tit 18. $ 2. We may add alſo what Cicero ſays, Fam iis promiſſis tandum non 
iſe, quis non videt, que coactus quis metu, quæ deceptus dolo promiſerit? Due quidem pleraque Fure Pretorio liberantur, non- 
ll Legibus. De Offic. I. 1. c. 10. (7 e.) As for Promiſes extorted by Fear or Fraud, who ſees not that we are not obliged 
1 keep them ? The Prætor himſelf frees us from many of them, and the Laws from ſome others. Solon (as Plutarch re- 
: lates) by allowing Men who had no Children to give all they had by Will to whom they pleaſed, yet did not thereby ap- 
prove of all ſorts of Donations indifferently, but of thoſe 1 that were given freely without any Violence, and without a 
: nd corrupted with the Potions, or Fawnings of a Woman, being juſtly perſuaded that there is no difference between Se- 
| ducement and Force; and placing in the fame Rank, Surprize and Force, Pleaſure and Pain, as the things which equally 
cloud our Reaſon. Ev b x* ae9o1nbv mws To Tech li au 70 bing, ü iy iu © 7s biavlue Dagiperr, c is 
TW 47 by * Sieh, os d, nov tus ũcas 10300 ly dvvgdae Suvaulfoy. 
cited 5. 8. Note 4. 
t we have ſaid of theſe in l. 6 0. 4. 1.9, d Vid. Epictet. Enchir. c. 35. 
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rd of Sol. 


Of the Conſent required in 


another has a Right to demand, is a Precept of the ther Quarter *. Thus, if I hire a Gua 
Law of Nature; and ſhould an Injury (that is, a diers to defend me againſt Robbers, I am no douby 
Deed or Fact directly contrary to that Law) be oblig'd ſtrictly to pay them the Price of their Ser- 


178 


able to cauſe any ſuch Effect, the Law of Nature vice. And a Man who being reduc'd to a 1 
would lend Strength and Aſſiſtance to its Enemy, Condition, procures by large Promiſes the Hel 
and manifeſtly, contribute to its own Deſtruction. of others, and having by their Means eſcap'd 1 
We may as well ſay, that a Law which forbids Danger, is afterwards backward in perſormin 
Thieves, may at the ſame time reckon their Trade contracts the double Guilt of Perfidiouſneſ, 4 
and Practice amongſt the honeſt ways of Gain. of Ingratitude. | EN 
XI. But, before we apply theſe Remarks more ! 

cloſely to the Point, it is neceſſary that we make A Promiſe is likewiſe valid, if made to a third 
farther Enquiry, whether the Author of the Fear Perſon, through our Awe and Dread of a lawful 
was the Party with whom we are engaged in Bu- Superior *; who had a juſt Right of command 
ſineſs, or ſome other Perſon. A en again, us, and of denouncing a enalty _=—_ Default. For 
whether he had a juſt Power and Authority of here the Party to whom I makethe Engagement i 
preſenting ſuch a Fear to our Mind, or not. For in no Fault; and I can only blame my elf for bein 
this is true beyond Diſpute, that in caſe T have driven to a thing through Fear of Puniſhmens 
taken an Obligation upon me through Fear of Miſ- which 1 _ voluntarily to have undertaken 
chief, threatned by a third Perſon, neither at the Thus ſhould a King lend a Body of his Soldiers 
I nſtigati on, nor with the Confederacy of tke Par- for Guards to a fore | Prince, and for the great. 
ty to whom the Engagement was made , I ſtand er Security, command them to ſwear Obedience to 
Ani bound to perform what I promis d him. the Stranger; they ſhall not afterwards fly from 
For there appears no Fault in him, which might theirnew Obligation, upon pretence that they were 
render him incapable of acquiring a Right upon brought to it by Fear; ſince the Fear proceeded 
me; and on the contrary, he may oy, challenge from him, who had a ſovereign Right of laying 
a Requital, in that he lent me his Aſſiſtance, in this Injunction on them, and of forcing them by 
warding off the Danger I apprehended from ano- any Methods to their Duty. In the ſame manner, 


To clear this Matter, it is neceſſary to make ſome Reflections. 1. The Reaſon which our Author alledges, taken from 
the Incapacity made by the Cauſe of Fear, to acquire an Right from the other Contractor, is very good, but there is another 
drawn from the Perſon in whom the Fear is, That his Conſent is not fo free as is required in all Promiſes and Agreements, 
which ought to be perfectly voluntary. Tis not here as it is in Actions criminal and evil in themſelves, which ought not 
to be committed for ſear of the greateſt Menaces, though the F ear yielded to may leſſen the Crime. Becauſe as we ought and 
may obey the Law that forbids them, we are thought to be free ſo far as is neceſſary to make us culpable, though we have no- 
thing in view but the Trouble which we are immediately threatned with. But in the Matters of Promiſes and Agreements, 
all that is not done without Artifice and Conftraint from him with whom we engage, is looked upon with Reafn not to 
have a good ground of Conſent, and conſequently is void in itſelf, becauſe we act about things indifferent, which we need 
not determine farther than we ſee convenient. The Law that leaves us at liberty to do them or not, lays no Neceflity upon us 
to keep what we are en ged to con to our Will and Intereſt. Reaſon and Prudence will oblige us rather to depart from 
our Rights, than expoſe our ſelves to the ill Effect of Force; but if there be no Damage to us, nothing can oblige us to make 
good an Act which is null in itſelf, unleſs we fear a worſe Conſequence than a in doing it. Mr. Daumat, who has uſed 
(in his Civil Laws reduc'd to a natural Order,” Part 1. Lib. 1. tit. 18. $ 2.) this Reaſon to ſhew the Nullity of forced Engage- 
ments, but explains them obſcurely, has not forgot the other Reaſon taken from him who is conſtrained to promiſe or treat. 
2. Our Author ſeems to think that the Evil, which being apprehended, is ſufficient to make forced Promiſes and Agreements 
void, ought to be very terrible, whoſe Proſpect may affright the moſt courageous Perſons. "Tis certainly the Opinion of the 
Roman Lawyers, who confine this Fear to the Danger of loſing Life, or ſuffering ſome violent bodily Pain. Metum accipien- 
dum Labeo dicit, non quemlibet timorem, ſed majoris malitati:-----qui merito & in hominem conſtantiſſimum cadat. Digeſt. |. 4. 
tit. 2. lege 5, 6. Talem netum probari oportet, qui ſalutis periculum, vel corporis cruciatum contineat. Cod. I. 2. tit. 4. De Tran(- 
actionibus, leg. 13. But ſuppoſing always, that the Fear is unjuſt, I do not ſee why the Apprehenſion of a ſmall Evil is not 
ſufficient to make Promiſes and Agreements void, if that be the principal Motive, and without it Conſent had not been given. 
The leaſt Injuſtice, in my Opinion, gives no more Right to the Author of it than the greateſt. But the Fear muſt not be a 
vain one, for he that reſigns himſelf up to panick Fears, muſt blame himſelf. Vani timoris juſta excuſatio non eft, Digelt. l. 50. 
tit. 17. De Diverſis Reg. Jur. Leg. 184. Otherwiſe, as Mr. Daumat obſerves, all the World would not have the fame Reſo- 
Jution to reſiſt Force and Menaces. There are ſome Men ſo very weak and timorous, that they yield to the leaſt Impreſſions; 
ſo that the leaſt Force prevails as much on them, as the greateſt on the moſt courageous, and 'tis principally for their ſake that 
the Laws puniſh Matters of Fact and Oppreſſions. But if the fame Laws do not allow the Fear of a ima]l Evil to be ranked 
among the Cauſes of nulling a Contract, it proceeds from hence, according to the judicious Reflection of Mr. Placette in his 
Treatiſe of Reſtitution, that the Lawgivers would prevent the Multiplication of Suits, which are without Contradiction a great 
Evil; but they have left, adds he, the Rights of Conſcience entire, and their Authority hinders not but that we may obſerve 
exactly what that inward Law preſcribes upon that and the like Subjects. We muſt then conclude, that by natural Right all 
Force, and every kind of Violence, direct or indirect, all Menaces, and in general all unlawful Influences which oblige Men, 
contrary to their Inclination, to give their Conſent, which otherwiſe they would not, takes away that Liberty which is ne- 
ceſſary to make an Engagement valid, and conſequently renders all Promiſes and Agreements in ſuch Caſes null and void. I 
ſhall farther add only one Paſſage in Plato, wherein that Philoſopher aſſerts, That the Agreements to which a Man is obliged 
by an unjuſt Force, ought to be valid no more than thoſe which are contrary to the Laws, or are not in our Power to execute, 
by reaſon of ſome unforeſeen Accident, Oom Tis av 6 av SN, uu i x7! T's 0jpc0NoNap, Y wy dv vd fu. d gef. 
pen, n;. Toe ij e. vd; deu Gin del f & r ſuns ꝭ uo non, 7 day am T5295 & aego dbriirs Tis d νπα i,, Mu 10 7 
h A 6whoicy oy N QuAeTAULT nous, Ic. De Legibus, |. 11. Tom. 2. 
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Whether the Evil be at a diſtance and uncertain, or it be according to all Appearance juſt ready to happen. In the fit 
Caſe it is plain, that Fear from a third Perſon can't invalidate a Promiſe or Agreement. In the other, though the Fear be pre- 
ſent, it has no manner of Influence upon the Nature of a Promiſe or Agreement. All that is done is, that it gives the Perſon 
engaged a Right to accuſe the third Perſon, by whoſe unjuſt Force he made the Engagement, and without which he had made 
no Contract. Titinss Ob/ero. 224. 

2 $7 guo magis te de vihoſtium vel latronum, vel populi tuerer, vel liberarem, aliguid à te accepero, vel te obligavero; non deiert 
me hoc edicto teneri, — inſe hanc tibi vim ſummiſi. Cæterum ſi alienus ſum à vi, teneri me non debere ; ego enim operæ potili 
mee mercedem accepifſe videor. Digeſt. 1. 4. tit. 2. leg. g. F 1. | ; 
Non eam vim quam Magiſtratus intulit, ſcilicet jure licito, & jure honoris, quem ſuſtinet. Tbid. leg. 3. F1. This Author in 
his Abridgment of the Duties of a Man and Citizen, I. 1. c. 9. F 15. adds, With Reſpect or Deference to a Perſon to whom we 
have great Obligations. 
tion to pleaſe his Father, although he could have abſolutely freed himſelf, See l. 6. c 2. 5 14. following. 

4 | | 


d 'tis for this Reaſon that he reports an Example of a Child who married againſt his own Inclina. 
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d we ſuppoſe that a Father might betroth Payment in the Party who ſuffer d it; becauſe 


1, Daughter to a Man, quite againſt her Incli- ſhould he offer to do „ or to give what in the 
nation 5 and in this Caſe, when ſhe, out of fear Agreement he promis'd, he ought in common 


of her F ather's Authority, has given her Faith to Juſtice immediately to receive full Recompence, 
che leſs agreeable Spouſe, ſhe cannot afterwards or full Reſtitution 7. And *twould be a fooliſh 
diſappoint him. For there is no Fault in him, co and idle way of acting, when we are once got 
rejudice his Right, accruing from that Promiſe; clear of the Danger, to pay voluntarily what we 
* the Daughter ought freely to have obeyed promis d ꝝonm Force, and then to require Repara- 
her Father's Pleaſure; and fo cannot plead Com- tion of the Damage *. Martial. L. XI. Epig. 59. 
fon, when ſhe has no Right to reſiſt. Thus = 
far then it is a Point of Moment to conſider who Quid ſi me tonſor cum ſfiritia novacula ſupra eſt, 
was the Author of the Fear. But in other Ca- Tunc libertatem divitiaſq; roget ? 
7s, the Rule of the Roman Lawyers holds good, Promittam: Nec enim rogat illo tempore tonſor, 
That it ales uo difference from what Perſon the Cuatro rogat; res eſs imperioſa timor. 
Fear ns that is, when one has a Right of Sed fuerit curva cum tuta novacula theca, 
putting us nto ſuch a Fear; and when the Fear Frangam tonſori crura manuſq; ſimul. 
's actually the Cauſe, not the bare Occaſion only 
of the Promiſe, or Pat, conſequent upon it “. My Barber with his Razor on my Throat; 
Thoſe Promiſes then, or Pats, we take to be in- Asksme for Wealth and Freedom, and what not: 
yalid, which a Man is compell'd to engage in by the I promiſe all, whilft Danger ties my Hands, 
unjuſt Force of the Party to whom they are made. For not the Barber, but the Rogue demands 
For ſince he who extorts any thing from another, But when fierce Razor to ſafe Sheath withdrew, 
byuſing unjuſt Terrors, is by the Law of Nature I'd ſpoil his Dancing and his Fiddling too. 
bound to reſtore it; and muſt conſequently make | 
good what the other Perſon loſes by ſuch a forced Eſpecially ſince the other Party, when he demands 
Bargain. So * Seneca I. iv. Controv. 26. The Que- or accepts our Promiſe, does by that very Act de- 
ſion is, whether Force and Neceſſity render a clare manifeſtly, that *tis far from his Thoughts 
Buſineſs invalid, when they did not proceed from and Deſigns to make us any Satisfaction. Beſides, 
the Party contracting? What Influence (will he how ridiculous would it be in you to reckon it a 
ſay) & can _ Compulſion have on me, when it piece of Merit, when you forbear a Miſchief which 
« wasnot I that compell'd you? The Puniſhment the Laws forbid you to commit, to pretend that 
cannot be mine, unleſs the Fault were mine. you do a Man a Ainaneſs, by refraining from ſome 
gut the other denies this way of arguing. The notorious Villany? And therefore Cicero * ut- 
« Law, fays he, as to the preſent Caſe, doth not terly denies himſelf to have been obliged to An- 
& proſecute him that offers the Violence, but aſ- tony, for not killing him at Bruduſium. Ii Hat 
« jiſts and relieves him that ſuffers it; it ſeeming Benefit, what Favour is it (ſays he) that you with- 
& unreaſonable, That a Man ſhould be bound by Held your Hands from the fouleſt Wickedneſs ? What 
an Engagement thruſt upon him againſt his A7ndne/s can Thieves boaſt of, but that they ſpared 
„Will. Whence the Neceſſity proceeded, is a 4 Man's Life, when it was in their Power to have 
« Point of no weight in the Diſpute. That which murder'd him? 
« renders the Contract unjuſt, is the hard Fortune | | 
« of the Sufferer, not the Perſon of the Doer. /dem Horat. I. I. Epiſt. 16. 
Controv. I. iv. c. 8. If it be ſaid it was not I that Non furtum feci, nec fugi, fi mihi dicat 
applied the Force, but another; the Anſwer 1s, Servus, habes pretium loris, non ureris aio. 
That Man who makes his Advantage by Violence, Non hominem occidi; non paſces in cruce Corvos. 
offer d by ſome other hand, is no leſs guilty, than 
ld. de Arte P. | 
m—vitav denique culpam, 
Non laudem merui. 


The Neceſſity of Reparation in the Party who 
offer d the Violence, takes off all Obligation to 


' 4 In hac actione non queritur, utrum is qui convenitur, an alius metum fecit; ſufficit enim hoc docere, metum ſibi illatum, vel 
vim; & ex hac re eum qui convenit''r, etf crimine caret, lucrum tamen ſenjifje. Nam cum metus habeat in ſe ignorantiam, merito 
quis non aftringitur, ut deſignet, quis ei metum, vel vim adhibuit, & ideo ad hoc tantum Actor aſtringitur, ut doteat metum in 
_ fue, ut alicui acceptam pecuniam faceret, vel rem traderet, vel quid aliud faceret. Digeſt. I. 4. tit. 2. Quod metus 
cauſa, leg. 14. F. 3. 

3 The Latin of 3 is, An, ſi eſt in re vis & neceſſitas, ita tamen reſcindantur, que per vim & neceſſitatem geſta ſunt, fi 
vis & neceſſitas à paciſcente adbibita eſt ? Nihil, inguit, ned, an tu cogaris, ſi non 4 me cogeris, meam culpam oportet eſſe, ut 
nea pena fit, Non inguit, neque enim Lex adhibenti vim iraſcitur, ſed paſſo ſuccurrit, & iniguum illi videtur, id ratum eſſe, 
quod aliquis, non quia voluit pattus e, ſed quia coaftus eft. Nihil autem refert, per quem illi neceſſe fuit. Iniquum enim, quod 
rſcinditur, facit fortuna ejus, qui paſſus eft, non perſona facientis. And again, Non mea, inguit, ſed aliena vis fuit ; que dignus 
ej} pœna, qui ipſe vim adhibet, & qui ab alio admota ad lucrum ſuum utitur. See alſo Mr. Noodt, De Fariſdif. & Imperio. 

There is no Neceſſity here to have recourſe to this Fiction of Law; and our Author ought the more to have avoided it, 
becauſe he condemns it himſelf, when he criticiſes upon Grotius's Opinion, at the end of F. 12. in this Chapter. He had bet- 
ter have inſiſted upon the Principle he laid down above, viz. The Incapacity that the Author of Force ſhould obtain any 


| Right by ſuch extorted Engagements, and the want of Liberty in the Perſon which gives ſuch a forced Conſent. See F. 10. 


Note 8; The Argument our Author uſes here, can only be ad hominem againſt the Raman Lawyers, who having ſearched 
into the idle Fallacies of this Head, as they have done in other Matters, maintain, That the Contracts of Rigorous Right ex- 
torted by an unjuſt Fear, are valid in Equity, altho' they ought afterwards to be diſannulled by the Prætor. See Iuſtitut. I. 4. 

tit. 13. De Exceptionibus, F. 1. and Mr. Noodt, De Forma emendandi doli mali, c. 16. 
7 This is a Term of Law, by which is underſtood a Diſcharge which two Perſons Debtors to one another, give one ano- 
ther. Of this our Author will treat in Lib. 5. c. 11. F. 5. Vid. Digeſt. I. 44. tit. 4. De doli nali & metus Exceptione, leg. 8. 
is Note is put into the Text. | | 


5 Phi is there treating of another Matter, and ſo the Quotation is not proper. 
2 Hilip. 2. 
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280 
Speak, Slave, your Merits, I nel er fled nor ſtole; 
You've ſcaped the Scourge, and ſtill your Hide 


| | keeps whole: 
I've done no Murther; and you feed no Fowl. 


I merit Pardon, but I win no Praiſe. 


Add. 1. vii. ſ. 3. D. de pattis. Seneca, 1. ii. Con- 


trov. 13. Not to do a Villany will never paſs for 
a Benefit. Quinctil. Declam. 330. Tomakeanend 
of an Injury is by no means to begin a Kindneſs. 
No more is a Man bound to perform his Pro- 
miſe, who in a Caſe of this Nature , gives 
Security for the Perſon in Diſtreſs; although his 
own Fear 1s not the Cauſe of his entring into the 
Engagement. For ſince S$uretiſhip is a kind of in- 
ferior Contract, admitted to confirm and ſtrength- 
en the main Buſineſs; it would be abſurd (at leaſt 
with regard to natural Law) to attribute more Ef- 
ficacy to the former than to the latter; to make 
the principal Debtor leſs ſtrictly obliged, than he 
who comes into the Buſineſs purely for his Aſſi- 
ſtance . The Cale is otherwiſe, if this third 
Party, for the relief of the Sufferer, contract an 
Obligation, in which he himſelf is the Principal, 
not the Surety, or the Acceſſary. For inſtance, if 
a Man out of Kindneſs and Pity ſhould promiſe 
ſome Reward to a Villain, upon Condition he 
will ſet a poor Wretch at Liberty, whom he has 
ot under his Power . For here the Contra- 
Ge himſelf is not properly put under Fear, nor 
can he uſe thoſe Exceptions, which might be made 
by the Perſon he delivers; in as much as he enga- 
ges upon his own Score, not in the Name of the 
other, and cannot be ſaid to build his Bargain on 
a primary Obligation; ſince indeed, none paſs'd, 
but what he freely ſet on foor, and of which he 
took the whole Burthen on himſelf. And he 
ought to eſteem it a thing well worth his Pains 
or Coſt, to have ſaved the Life of an innocent 


Man, and to have acquired the Glory of Benefi- 


cence in ſo extraordinary a Degree. 

But if a Perſon in this captive Condition, upon 
making Terms for his Liberty ſhall leave Hoſtages 
to continue under the Power of the Villains, till 
ſuch time as he ſhall have perform'd what he pro- 
miſed; he is then indeed bound to make good his 
Word; yet not by virtue of his Contract with the 
Rogues, but of that whereby he ſtands engaged to 
the Friends whom he has left in his room. In Mo- 
rocco, and other Parts of Africk, the whole Body 
of Chriſtian Slaves paſs their Faith for each parti- 
cular Man of their Number, that he ſhall not go 
off; and by means of this Security they are allow- 
ed to walk the City without their Chains; and 


Of. the Conſent required in 


Book III. 
in caſe one of them make their Eſcape, the ref 
are obliged to pay the Price he was valued 
Whether an Oath added to Promiſes of this kind, 
does more confirm and eſtabliſh their Force, w , 
ſhall hereafter examine. n 

It is a noted Saying of Twllyin his third Book gf 

Offices, c. 29. If you have agreed with Thieves 
zo give them ſuch a Sum to ſave your Life, it i; yy 
Deceit to recede from your Promiſe, though you have 
given your Oath too for the Performance. For Rob. 
bers or Pirates are not in the number of any parjicy.. 
lar and lawful Enemies, but ſhould be look'd on 49 
the Adverſaries of Mankind; and therefore no true 
Faith or Oath can properly paſs between us and they 
Which Aſſertion we thus far allow holds good, 
that a Promiſe made to ſuch Men through the 
Compulſion of Fear ſhall not be binding. But the 
reaſon on which Tully proceeds, is not ſatisfacto 
to many Perſons eſpecially, if extended to ſuch 
Patts or Promiſes as we commence with the {ame 
Villains, without being brought to it by Vio- 
lence. For tho” by the common Cuſtom of Na- 
tions ia a lawful Enemy and a Robber are treat- 
ed in a different Method, yer the latter cannot 
be faid immediately to loſe all Rights of Huma- 
nity ; at leaſt, if he till deal with ſome Perſons in 
a fair and peaceable manner. For when he tranſ- 
acts with me without influencing my Conſent by 
Fear, he bargains not as a Robber, but like any o- 
ther Man. Now a Robber is call'd a common Ad. 
ver/ary, becauſe he does not, like other Enemies, 
offer War peculiarly to any Party; but practiſes 
hoſtile Force upon all, — ba Diſtinction, that 
fall into his Hands. Upon which account, in 
order to quell and to ſuppreſs him, there is no need 
of the Formalities of denouncing War, and liſt- 
ing Soldiers againſt him; but Nature commiſſi- 
ons every Man to proſecute him in a military way. 
But it may ſtill be affirm'd, that as by Tully's own 
Confeſſion, a State of Hoſtility does not hinder 
us from being bound to obſerve Faith with an 
Enemy; ſo neither is this common Hoſtility of the 
Robber an Hindrance to our performing a Co- 
venant made with him; eſpecially if, as we have 
all along ſuppos'd, he lays aſide the Part of an 
Enemy in the Act of Covenanting. 

_ Grotius forms another Objection to this purpoſe; 
“Such as are notoriouſly wicked, and are no part 
© of any civil Society, may, if we regard the Law 
© of Nature, be by any Man puniſh'd. (This * 
& Hypotheſis we ſhall examine in another place.) 
Nov they who may be puniſh'd, and even with 
Death, may likewiſe be deſpoil'd of their Goods, 
© may be diſpoſſeſs'd of their Rights. But, a- 
“ mongſt their Rights, that which accrues to them 


+ 72 This is the Deciſion of the Roman Lawyers, who fay at the ſame time, That if the Surety has engaged thro' Fear, and 
he for whom he is Surety engageth himſelf voluntarily, the Engagement of this latter is good, but of the other null. Labes ait, 
Si guis per metum Reus fit conſtitutus, & fidejuſſorem nolentem 3 ipſe & fidejuſſor liberabitur. Si ſalus fidejuſſor metu ace, 
fit, non etiam Reus, ſolus fidejufſor liberabitur. Digeſt. 1. 4. tit. 2. Quod metus cauſa, leg. 14. 5 6. See J. 5. c. 10. $9. following. 
i Mr. Hertius maintains, that in this laſt Caſe the Engagement is not valid, unleſs there be an open Donation of what is de- 
livered or promiſed on that account. For, ſays he, though he be engaged in Perſon, tis only to fave another, who is unjuſtly 
oppreſſed. The Author himſelf in the following Chapter, $ 9. puts the like Engagement among ſuch as are extorted by Fear, 
or gotten by Surprize, and in Sport. This Criticiſm is well grounded, altho' in the Caſe he is ſpeaking of the Engagement be 
free, he to whom it is made can acquire no more Right by our Promiſe, than by thoſe for whom the Engagement is made. 
* Cicero's Latin is this, Ut , predonibus pattum pro capite pretium non attuleris, nulla fraus eſt, ne % juratus quidem id 
non feceris. Nam pirata non eft perduellium numero definitas, ſed communis hoſtis omnium ; cum hoc nec fides debet, nec jusjurai- 
aum efſe commune. See alſo what is faid, 1. 4. c. 2. 5 8. 
1 Heliodor. Atbicp. 1. 1. c. 3. P. $6. When we make War upon Thieves, we do not finiſh it with the uſual Ceremonies of 


Articles and Leagues. The Greek is, Ou 38 im pyrors ors Ave © inte AO, c by onorSals Fog The Te 


But ſee Grotius, 1. 3. c. 19. F. 2. Numb. 2. 
14 See]. 8. c. 3. F. 4. following. 
Vid. Ixſtit. I. 3. tit. 21. De Fidejuſſor. \. 5. 


c from 


CH AP. VI. 


« from our Promiſe is one; and therefore that too 
« may by way of Puniſhment be taken from them. 
But Grotius anſwers this Argument with great Eaſe. 
For he that voluntarilybargains with a Thief, know- 
ing him to be ſuch, does by that very Act renounce 
il Exception againſt his Perſon, which might o- 
therwiſe render the Promiſe invalid. Elſe the Bu- 
neſs was vain and inſignificant, and nothing re- 
ally paſs d between them. Should I be got out of 
my Road, and promiſe a Thief ſome Reward for 
ſetting me right again, there is no doubt to be 
made, but I ought treely to pay it. And thus too 
the Roman Lawyersrightly maintain, “ That what- 
« ſoever is depoſited with us by a Thief, ought to 
« be reſtored to him *, if the true Owner of it 
« Joes not appear. To which they ſhould add this 
farther Condition, That the Man who receives the 
thing in truſt, does not know the Fraud of the o- 
ther. For in Caſe he is ſatisfied that the Perſon 
is a Villain, and that the Goods are ſtolen, I do 
not ſee how he can take them in Charge, without 
bringing himſelf in as an Acceſſary to the Crime. 

XII. But many indeed there are, who maintain 
that Pacts and Promiſes, though extorted thro' 
Fear, have yet the Force and Power of Obliging 
. Some urge the Authority of the Roman Law, 
which by giving full Reſtitution * ſhould ſeem 
to ſuppoſe, that thoſe Engagements are in ſtrict 
Juſtice 5inding, but ought to be reliev'd and cor- 
rected in Courts of Equity. But tis eaſy to vindi- 
cate the Practice, without drawing any ſuch Con- 
cluſion from it. For fince the Parties are Mem- 
bers of a civil State, the Court does not preſently 
take it for granted, that one of them offer d Vio- 
lence to the other; and ſince that Point may bear 
a Diſpute, it ſeems convenient ſo long to keep up 
ſuch a Contract, and to ſuppoſe it good, till the 
Judge ſhall receive mani Evidence, That the 
Allegation of Fear, on which the Action was 
grounded, was really juſt and true. But it does 
not follow hence, That Contracts of this kind, 
or other Buſineſs which may be difannull'd by a 
peremptory Exception at Law, are in themſelves firm 
and obligatory z ſince the Formality of that way 
of Proceeding, though proper civil Judicature, yet 
is not agrecable to the Simplicity of the Law of 
Nature; at leaſt, when the Caſe happens between 
Perſons who do not acknowledge a common Judge. 

Crotius aſſerts q “That a Man who makes a 
“Promiſe through Fear, is therefore naturally o- 


making Promiſes and Pact. 
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< blig'd to perform it, becauſe he plainly gave his 
G Conſent . r ſuch Conſent or. wall and 
„ abfolute, according to the preſent Poſture of 
„Things 3. For, as Heliodorus ſays, I. v. c. 15. 
« p. 253. Edit. Lugd. Life is fo precious, that we 
« {eldom think we buy it too dear; though he 
had never paſs'd his Conſent, had he been ſe- 
cure from the Danger. But in anſwer to this, 
tis ſufficient to repeat what we formerly obſery'd, 
That ſince every Obligation ariſing from a Contract, 
ſuppoſes a correſpondent Night in the other Party, 
it is not enough that I have in me the neceſſary 
Cauſes and Principles of an Obligation; but 'tis re- 
_ that the Perſon with whom I deal, be 
ee from all ſuch Defects as might hinder him 
from obtaining a Right upon me. And therefore 
my having the Power to give a thing, does not 
preſently make another have a Power of receivi 
it. Since then an Obligation without a Right an- 
ſwering to it, is of no Uſe or Purpoſe; it cannot 
be imagined, that my bare Conſent ſhould bind me 
to a Performance, which the Law of Nature for- 
bids the other Perſon to receiveat my Hands. And 
this is manifeſtly the preſent Caſe. For the ſame 
Law which prohibits the Application of Violence 
and Terror, muſt needs at the ſame time prohibit 
the Acquirement of any Right, or any Gain, by 
ſuch wicked Means. What Grotius ſubjoins appears 
not altogether agreeable, © Thar if he to whom 
c the Promiſe was made, did obtain it of the other 
„Party, by putting him in a Fear, though never 
& fo {light, he is oblig'd to releaſe the Promiler, if 
& hedeſireit z not becauſe the Engagement was in- 
c valid, but by reaſon of the Damage which he un- 


<« juſtly occaſion'd. Now if I can at my Pleaſure 


& or Deſire be freed from my Obligation, I am al- 
& ready actually quit of it. What need is there then 
of this round- about way of Application? You ought 
to releaſe me from my Obligation, if I requeſt it? Is 
it not more eaſy, and more natural to ſay, Since 
you compel d me by Force to make the Promiſe, I owe 
you nothing; and "tis idle in you to demand that of 
me, which ſhould I pay, you are oblig'd immediately 
to reſtore ? Add. Senec. Controverſ. iv. 26. 
XIII.Theſame Opinion is detended by Mr. Hobbes 
o, though by different Arguments. He ſays, Co- 
venants entred into by Fear are not therefore invalid, 
becauſe they proceed from Fear; for then it would fol- 
low, that thoſe Covenants by which Men unite in 
Civil Life, and make Laws, muſt be invalid; for 


5 QJuod ff ego [cui ſpolia alſtulit Latro] ad petenda ea non veniam, nihilominus ei reftituenda ſunt, qui depoſuit, quamvis 
nale queſita depoſuit. Digeſt. I. 16. tit. 3. Depeſiti vel contra, leg. 31. f. 1. See J. 4. c. 13. f. 5. following. 


Mr. BarBtyYRaAC's NOTES on F. XII. __ 
1 This is the Opinion of Mr. Montagne in his Eſſays, J. 3. C. 1. who thus delivers himſelf, What my Fear has once made me 
reſolve, Jam obliged to make good without Fear; and though nothing forces me to it but my Tongue without my Will, yet 
am obliged to make good my Word. As for my ſelf, whenever I have inconſiderately deliver'd m 2 I have made a 


Conſcience nevertheleſs of diſowning them. Otherwiſe we ſhall come by degrees to aboliſh all the Right w 


ch a third Perſon 


obtains by our Promiſes. Qaſi vers forti viro vis poſſet adhiberi (Cicero de Offic. I. 3. e. 30. upon which ſee Grevius's Notes.) 

In this e hath the Law a ſecret Intereſt to excuſe us in the Non- performance of our Promiſes, if we have promiſed a thing 

wicked and unjuſt in it ſelf, for the Right of Virtue ought to prevail above the Right of an Obligation. £0 
This hath only place in Contracts of ſtrict Right, for thoſe of good Faith would be null in themſelves, and by the Civil 


Law. It is true, that according to the Roman Lawyers, the Words annul, make void, reſcind, make good fully, may be indit- 
ferently applied to both ſorts of Contracts, becauſe when we are brought to Juſtice by the Contractor, who would oblige us 
to keep x 1,9 the Judge may declare them null one way or other, [either as having no Force in themſelves by the Tenure of 
the Civil Law, or being void by ſome Exception made by the Defendant. See 5. 8. Note 5. foregoing; and Mr. Nozd?'s Trea- 
tiſe, De Forma emendandi doli inali, &c. c. 15, 16. where it will appear, that our Author's Reaſon to excuſe the Courſe of Pro- 
ceedings in the Roman Court is no way ſolid, ſince the Judge had always time to know the Force, whether the Contract 
were in itſelf good, or not. | | 
3 Heliodirus's Greek is, Ar ve, oLuyh} Terror weortiragey. A trivial Sentence. : 7 : 
+ Here we may apply the Maxim of the Roman Lawyers, Non videtur quiſquam id capere, oe ei neceſſe eſt alii reſftituere, 
(7. e.) He ſeems not to receive any thing, that muſt of Neceſſity reſtore it. Pigeſt. de Diver/. Reg. Juris, leg. 51. on which 
ſee the Note of Dion. Gothofred. | | 
Lib. 2. c. 11. f. 7. D DeCive, c. 2. F. 16. 
4 the 
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the Fear of mutual Slaughter is the Cauſe 7 one 
Man's ſubmitting himſelf to the Government of ano- 
ther. It would follow likewiſe, that a Man acts 
irrationally, who believes his Captive bargaining 
with him for his Ranſom. Now in the firſt of 
theſe Reaſons, there is a plain Ambiguity in the 
Term of Fear. For that Fear which engages Men 
to enter into civil Societies, is of a quite different 
kind from that which we are now conſidering *. 
The former is a Caution againſt ſome Evil which 
may happen indefinitely; I know not when, nor 
which way: The latter is a dreadful Apprehen- 
ſion of grievous Evil juſt now coming upon me, 
and which I am not able to reſiſt. Therefore the 
Covenants which we make for the Procurement 
of mutual Aſſiſtance againſt a common Enemy, 
are entirely of another Nature, from thoſe by 
which we promiſe ſome Reward, to free our 
_ ſelves from a Danger which a Villain unjuſtly 
brings upon us*. As to the latter Reaſon, we rea- 
dily acknowledge, that a Rogue acts very irrati- 
onally, when having firſt extorted a Promiſe by 
Force, he afterwards yields Credit to the Perſon, 
as if the whole Buſineſs had been honeſtly and 
fairly tranſacted. For that Wickedneſs and Folly 
ſhould;meer together, is no Contradiction. On 
the other ſide, we may venture to ſay, That he 
would not act very rationally, who being got ſafe 
from a Miſchief, with which he was unjuſtly threat- 
ned, ſhould freely pay the Ruffian the Price of his 
Villany *. (**) Dzony/. Halicar. 1. viii. p. yo, in 
fn. Edit. Lipf. © Whatever is extorted from pri- 
c vate Men, or fröm publick States, by Force 
© and Neceſſity, holds no longer than the Ne- 
c ceſſity it {elf continues. | 
He adds, tis univerſally true, that Patts oblige, 
whenſoever a Good is receiv'd, and when the Act of 
promiſing, and the Thing promis'd are both lawful. 
But is it lawful for me both to make a Promiſe for 
the reſcuing of my Life, and alſo to give what 1 will 
of my own, even to 4 Robber ? But indeed, what 
the Robber in this Caſe performs for the Travel- 
ler, in forbearing to take away his Life unjuſtly, 
cannot be call'd a Good. 'The abſtaining from an 
Injury ought not paſs for a Benefit. And we are 
then only ſaid to have done ſome Good toa Man, 
when we have conferr'd ſome Advantage on him, 
which he wanted, or ſecured and preſerved ſome 
which he before enjoy'd;z or have deliver'd him 
from ſome Evil or Danger, which fell upon him 
without our Fault *. As to the latter part of the 


1 See Lib. „ 


Of the Conſent required in 


Argument, it is no good Conſequence to ſay. « 
* — for me 4 promiſe = to pay che vi. 
“lain; therefore he has a Right of requiring the 
Performance from me; or therefore J ſtand 
& bound towards him by fome inward Tie u on 
«© my Conſcience. We may do many things a- 
fully, which we cannot be engaged to do By an 
Obligation. I may lawfully throw away my Goods; 
but does it therefore follow, that another can 13. 
lige me to ſuch an Extravagance? So that the 
Rule which the fame Author lays down on this 
Subject in his Leviathan? is likewiſe falſe; Mar- 
ſoever I may lawfully do without Obligation, the 
ſame 1may lawfully covenant to do through Fear; and 
what I lawfully covenant, I cannot lawfully break. 
For he ought to have added this Condition, Pro- 
vided the other Party can honeſtly demand it of me. 
XIV. There is on this Point ſtill one Queſtion 
behind, which requires our Examination; ſince 


Promiſes made through Miſtake, or through Fear, 


are void; ſuppoſe the Party after he gets rid of 
his Miſtake, or of his Fear, is inclin'd to ſtand to 
his Bargain, What muſt be the way of ratifying 
ſuch Promiſes, and of putting them in full Force? 
For an Obligation that was at firſt invalid a, may 
afterwards recover its Strength by the Interven- 
tion of ſome new Cauſe, fit to create a Right, 
which in the preſent Caſe muſt be a clear and 
voluntary Conſent. Some then are of Opinion, 
That for the Confirmation of fuch a Promiſe, no 
more is requiſite, than an internal Act of the Mind, 
or a full and free Agreement to the Buſineſs, tho 
it be not expreſs'd by any out ward Sign. For the 
outward Sign, they ſay, has paſs'd before; and 
this being now enforced by the clear and free De- 
termination of the Mind, nothing is wanting to 
the Production of a firm Engagement. Others 
diſlike this way of deciding the Controverſy, 
becauſe they conceive that the internal Conſent, 
and the external Sign, ought to exiſt together, 
and that therefore an antecedent external A& 
cannot be a Token of a ſubſequent internal 
Act, which perhaps was not then thought of. 
And upon this Account, they, to make ſuch a 
Promiſe valid, require a new verbal Promiſe and 
Acceptance. Grotius offers a middle Judg- 
ment, that tis indeed abſolutely neceſſary, ſome 
Signs ſhould be uſed to declare ſuch a ſubſe- 
quent internal Conſent, becauſe the other Par- 
ty would elſe have no Aſſurance of his Right; 
but there is no Neceſſity the Signs ſhould be v 


Mr. BaxBEYRaAC's NOTES on F. XIII. 


* For, as our Author adds, nothing hinders but that a Man may be both wicked and imprudent at the fame time, accordin 
to the Saying of Menander recorded by Stabæus, Serm. 2. *Aouvdyis6v ig 1 Torugia, Wickedneſs is a thing that 3 


wants Reaſon and Conſideration. 


3 The Words of the Roman Ambaſſadors to Marc ius Coriolanus make to our purpoſe, as they are cited by Dionyſus Halicar- 


ee as at (**) in the Text. 
4 


nd therefore it was a fooliſh Excuſe alledged by Polycrates in Herodotus, I. 3. p. 112. Thal. Edit. Græc. H. Steph. wh 
he pillaged his Friends and Enemies without Diſtinction; that to reſtore to his F aha what he took Rigs allen, = 


greater Obligation, than if he had altogether forborn the Injury. 


: Mr. BarBtEyYRAC'sS NOTES on S. XIV. 
There is among the general Rules of the Roman Law, a Maxim which appears quite contrary, Dyed initio vitioſum eſt, nor 


Poteſt tract temporis convaleſcere, Digeſt. I. 50. tit. 17. D 
to the making of an Heir, Qu ab initio Purilis fi inſtitutio 
| 2 * rom divers Examples of the Roman Law, 
of Wills. 


e Diverſis Reg. Jur. leg. 29. And this 


axim is afterwards applied 


, ex poſt facto convaleſcere non poteſt, Tbid. leg. 210. But we 
that this Principle has not always been followed, _ in the matter 


as alſo Mr. Daumat's Civil Laws in their Natural Order, Part 2. I. 1. tit. 1. Sc&. 2. f. 


Cap. 114 ib. 2. c. 11. 4.20, 


Th 


See Digeſt. 1. 12. tit. 1. de Rebus Creditis, &c. leg. 12, &c. and Dionyſ. Gothofredus upon the Rules quoted above, 
31. | 


ſince 
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e others may ſerve as well to the purpoſe; as 
{ the *Promiſer underſtanding his Error, or 
ſupP” tcliver'd from his Fear, ſhall voluntarily give 


dhe for, or if the thing be already giv- 
5 (hall not endeavour to recover it, when he has 


owenient Means; or ſhall treat afterwards with 
8s other Party about the ſame things, as he would 
Soil any thing elſe, which the faid Party lawful- 
jr poſſeſſes. To which Deciſion we readily ſub- 
12 We are farther to obſerve, That to the 
ſendring of a Promiſe ood and valid, there is re- 
aired, not only the Conſent of the Perſon who 
nakes it, but likewiſe of him to whom it is 
made ; and this latter Conſent too (as well as 
the former) muſt be expreſs'd by Signs ſufficient 
ind for this a bare Nod will ſerve, if the thing 
offer d, be either a matter of free Bounty, or have 
een before requeſted. For if the other Party do 
not conſent, or do abſolutely reject the Propoſal, 
the thing promiſed ſtill remains in the Power of 
the Promiſer, though he had ſworn to 3 with 
it for even an Oath cannot transfer a Right be- 


fore Acceptance, and has only this effect, That it 


makes it unlawful for me to revoke oy Offer, till 
am aſſured of the other Man's Refuſal. For he 
that profers any thing of his own to another, 
does neither intend to force it upon him againſt 
his Will, nor quite to give it over, and throw it 


away at a Venture; and therefore he loſes nothing 


of his Right and Title to it, in caſe the other Per- 
ſon refuſe to take it. If a Requeſ# paſs'd before- 
hand, it ſhall continue in Force, unleſs it be ex- 

reſly revoked; and in this caſe the Acceptance is 


oled to have been made in the very Petition; 


rovided ſtill, that what is offer'd, be equal to 
what was deſired. For if a Man ask me to lend 
him a greater Sum, and J profer a leſs, ſro make 
ſuch 92 good, his expreſs Acceptance is 


making Promiſes and Patts. 


neceſſary z in as much as this leſſer Sum may per- 
haps no ways anſwer his Occaſions, or turn to his 
Profit; and therefore unleſs this expre/3 Acceptance 
intervened, he ſhall be reſponſible only for ſuch a 
Sum as he firſt ask d me to ſupply him with 3. It 
may not here be amiſs, to conſider Plutarch's Ob- 
ſervation, Sympo/. l. ix. q. 13. p. 742. B. Edit. 
Mech. That the Words of the Perſon that pro- 
poſeth the Conditions, have much more Power 
and Authority, than his to whom they arc offer'd, 
in as much as he has no Liberty of adding to them: 
Thar is, becauſe the latter can obtain no Right, 
but what reſults from the Conſent of the former. 


If the Promiſer ſhew his Agreement to the Re- 


queſt of the other Party, barely by Nodding, or 
any other Sign of the like Nature, it ſhal! be ſup- 
pos'd that the Requeſt was tacitly repeated +. Add. 
Grot. I. ii. c. 16. . 32. 

Add. I. iii. D. de pollicit. Vid. D. l. L. tit. 1 2. 
de pollicit. Whence ſome have concluded, That 
to render a Promiſe valid, the bare Act of the Pro- 
miſer is ſufficient. Erotius (I. ii. c. 11. ſ. 14.) an- 
ſwers, That a Promiſe once made cannot indeed be 
revok'd; fo as always to lie ready for Acceptance, 
tho' before Acceptance, the Obligation is not fully 
contracted. But thoſe who look more cloſely on 
that Paſſage in the Civil Law may find, That 
Ulpian teaches no more than this *, a Covenant is 
the Conſent and Agreement of two Perſons, but 
a Promiſe is only on the part of the Offerer; where 
it is not denied, but that Acceptance makes even 
the latter firm and obligatory. And indeed the 
State or City, of which Ulpian ſpeaks, had before 
ſignified its Acceptance, in caſe the Promiſe were 
made on the Account of Honours already grant- 
ed, or now deſired; and only refuſed it when 
the Promiſe was made without Cauſe 5, 774. l. 
I. ſ. 1. d. f. l. xix. D. De donat. And again, 
I. iii. ſ. 1. 4. 7. Things thus deliver'd without 


8 This is determined in the Code on the account of a Perſon who complained that a Bill for a Sum of Money was extorted 
from him, which he upon that account paid. Qzum te non ſolum caviſſe, verum etiam ſolviſſe pecuniam confitearis, qua ratione, 
ut vim paſſus reſtitui, quod illatum eft, poſtules, perſpici non poteſt; quando neriſimile non fit, ad ſolutionem te properaſſe, omifſa que- 
rela de Chirographe, utpote per vim extorto, niſ & in ſolvendo vim te paſſum dicas, (i. e.) Seeing you confeſs that you did not 
only give Security for, but paid the Money, we can't ſee how you can obtain a Reſtitution, as if it were forced from you, be- 
cauſe you ſhould have complained of the Bill, as extorted, unleſs you can aver that you were alſo forced to pay it, 1. 2. tit. 20. 
De his, que vi, &c. leg. 2. It is alſo ſaid in Jeg. 4. of the fame Title, that Conſent after the Force offered makes the Contract va- 
ld, Si per vim vel metum mortis, aut cruciatus corporis, venditio d nobis extorta eft, & non eam poſtea conſenſu corroboraſtis, &c. 


Mr. BARRENYRAc“CJ NOTES on F. XV. 


1 Non poteſt liberalitas nolenti acquiri, Digeſt. 1. 


. tit. 5. De Donation. leg. 19. F. 2. Liberality can't be attributed to a Per- 


ſon unwilling. And again, Invito beneficium non datur, I. 50. tit. 17. De Diver/. Reg. Fur. leg. 69. A Kindneſs can't be done 
to a Man againſt his Will. See 1. 44. tit. 7. De Obligat. & A. leg. 55. | 
2 The French changes the Order of the Author here to render his Reaſonings more clear. 


3 Plutarch's Greek is, Kues: g ever & n TeaxaxAnpirs N 
7:5, —— Farther, Mr. Hertius obſerves here, that there is this Di 


of 5 NeZaueror x; Vmexzony]es gxe71 xuemt megnls- 
nce between Engagements advantageous to one Party on- 


ly, and ſuch as are for the Advantage of both, that in this laſt the Promiſe muſt exactly anſwer to the Demand, whereas in the 
no ſuch thing is required. For if any one (as the Roman Lawyers expreſs it) ſays thus, Wilt thou give me ten Crowns ? 


and I anſwer, twenty; 


am engaged for ten only. But on the contrary, if he ſays, Wilt thou give twenty Crowns ? and I an- 
ſwer, ten, I am engaged for no more than ten; for ten is included in twenty, but twenty is not in ten. But in a Contract of 


Hire, for E le, if the Leaſor require ten Crowns, and the Leaſee thinks he has hired for five, the firſt is not obliged to pals 
it —_ for N mo five be penn, in ten. On the contrary, if the Leaſor believes he has Lett for five Crowns, and the 
Leaſee underſtood him ten, this laſt is obliged to pay no more than the former meant, as the Laws following direct. Si ipy- 
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lanti mihi decem, tu viginti reſpondeas, non eſſè contractam obligationem, 2 in decem conſtat; ex contrario guogue fi me Vigintt ix- 
terrogante, tu decem ade. obligatio nift in decem non eff contrata; licet enim oportet congruere ſummam, attamen manife/tii- 
aum et viginti & decem iugſſe. Digeſt. 1. 45. tit. 1. De verb. Obligat. leg. 1. 5. 4. Si decem tibi locem fundum, tu autem exi- 
ines guinque te conducere, nibil agitur. Sed etfi minoris me locata ſenſero, tu pluris te conducere, utique non pluris erit conduct io, 
quam quanti ego putavi, Lib. 19. tit. 2. Local i conducti, leg. 52. ; 

For Example, if one ſays to another, Wilt thou lend me a thouſand Crowns, and I will pay thee 5 per Cent. Intereſt, and 
repay it in five Months ? and he only anſwers, Yea, or, I will ; 'tis as much as if he had faid, Yea, I will lend you a thouſand 
Crowns, for which you ſhall pay me Intereſt at $ per Cent. and repay me in five Months; and ſo he engages himielf under 
thoſe Conditions, and he can require no more of him, and on the other fide he can do no leſs lawfully to oblige us. 

5 Ulpian's Words are theſe, Pactum eft duorum conſenſus, atque conventio; pollicitatio vero offerentis ſolius promiſſim, & ie; 
eſt illud conſtitutum, ut fi 06 honorem pollicitatio fuerit fatta [municipibus] quaſi debitum exigatur. Digeſt. I. 50. tit. 12. Oe 
Pollicitationibus, leg. 3- in princip. | 2 1 

6 $i quidem ob honorem promi ſeris, decretum fibi, vel decernendum, vel ob aliam juſſam cauſam, tenebitur ex pollicitatione; ſin vers 
fine cauſa promiſerit, non erit obligatus, (i. e.) If one —— for ſome Honour conferred or to be conferred, or for ſome other 
juſt Cauſe, he ſhall be obliged by his Promiſe ; but if he promiſes for no Cauſe, he is not obliged, 419. leg. 1. f. 1. See allo, 
Lib. 39. tit. 5. De Donat. leg. 19. | 


Lib. 19. C. 2. Digeſt. de Donatione. 
9 54 Cauſe, 
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Cauſe”, are forbidden to be claim'd; becauſe the 
Propriety of the Things bei 
the Community, they could not properly be de- 
liver'd without the publick Acceptance. 
Since in all Obligations whatſoever, there is re- 
quired the Conſent of the Perſon to whom they 
are directed *, or who obtains a Right by them; 
declaring (by himſelf, or Deputy) that he accepts 
the Obligation, and the Right which it transfers to 
him; and this with Signs ſufficient to expreſs the 
inward purpoſe of his Mind; we may hence un- 
d 
Horus, or Engagements voluntarily undertaken with 
regard to Almighty God. And it ſeems impoſſible 
to make theſe with any Force, unleſs God has by 
Revelation declared his Acceptance of them; or 
unleſs he has conſtituted ſome Vicegerent upon 
Earth, to judge of their Validity. For otherwiſe 
a Man cannot be certain, whether it is the Will 


of God he ſhould, or ſhould not bind himſelf in 


this manner; whether his Yows are pleaſing or 
diſpleaſing to Heaven. Eſpecially ſince the Sub- 
ject of Vous muſt be ſuch Matters, as God has 
not by way of Command punctually and preciſely 


required at our Hands. For tis abſurd and con- 


tradictory, to reckon that an extraordinary Per- 
formance, which is a matter of ſtrict and neceſ- 
ſary Duty; and how can we be aſſured, except 
by Revelation, that any Act which God has not 
enjoin'd, will be acceptable to him? And to en- 

age in Yows without knowing whether they will 
be received, or not, is idle and uſeleſs. But may 
we not, in many Caſes, reaſonably preſume on the 
Divine Conſent and Approbation? This we think 
can only be done in thoſe things which are Iude- 
finitelyagrecable to the Law of Nature, and there- 
fore to the Will of God; but in which the Ap- 
plication to Perſons, Places, and Times, and the 
Allotment of the particular Quantity are left to the 
Pleaſure, and the Judgment of Men. Thus we 


take thoſe Vous to be good and juſtifiable, by 


which a Man binds himſelf to beſtow ſuch a Sum 
of Money in Charity to the Poor, or on other 
eee Uſes; provided that ſuch an Act of Bounty 


e no Hindrance or Prejudice to any Duty abſo- 


lutely neceſſary: Or if he enjoin himſelf ſet Days 
of Faſting; or reſolve to abſtain from ſome parti- 
cular Meats and Drinks, withina fixt Meaſure and 
Quantity; or if he deny himſelf the uſe of ſome 
ſuperfluous Ornaments; as the wearing of Jewels, 
Pearls, and Gold; or lay any Command or Prohi- 


Of the Conſent required in 


already transferr'd on 


ſomewhat as to the? Firmne/s of Religious 
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bition on himſelf of the like Nature; all which 
Performances fall under ſome general Virtue, tho 
the determinate Manner and Proportion of a 


are not Matters of ſtrict Precept. On the con 


trary, ſuch Vows as only create trouble 
Undertaker, and no Benefit to other Men; pol n 
ſteem no better than idle and ſuperſtitious, eſpe. 
cially if they prove an Hindrance to other Duttes 

A Scruple has been moved ſometimes, whether 
the Obligationinthe Promiſer begin at the very Mo- 
ment, when the Offer is accepted by the other Par. 
ty; or whether it is farther neceſſary, that the 4 
ceptance be formerly made known to the Promiſe 
And here it is certain, a. Promiſe may be deſign 
and be expounded two ways, either thus, J enga - 
myſelf to do the thing, if it ſhall be accepted; or 
thus, I engage my/elf to do the thing, if I ſhall 1 
dei ſtand that it will be accepted. Now which of 
theſe two Senſes the Promiſer intended, is to be 
gather'd and preſumed from the Nature of the 
Buſineſs. If the Promiſe were a matter of pure 
Generoſity, without Reſtriction or Limitation 
we are to believe it was meant in the former 
Senſe; becauſe here the Promiſer haſtens as it 
were to bind himſelf, without ſtaying for any 
Formality in the other Party. But thoſe Promi- 
ſes are tobe underſtood in the latter Senſe, which 
expreſs ſome arbitrary or mixt Condition eſſential 
A the Engagement . Compare Grot. I. ii. c. 11. 
8 8 | 


about the Signs of Conſent, which are abſolutely ne- 
ceſſary to the producing of any Obligation, in as 
much as the bare Acts of the Will can have no Ef. 
fect amongſt Men, unleſs manifeſted and declared 
by ſome external Tokens. Of Signs, the more im- 
perfect are ſome particular Motions and Geſtures, 
neceſſary to be uſed in Commerce, when the Par- 
ties tranſacting are unacquainted with theLanguage 
of each other. The more perfect are Morde, and 
ſuch Words as are underſtood on both ſides". See 
I Cor. xiv. 11. And to make theſe declare the Will 
more clearly and more firmly, it has been a conſtant 
Practice, both to make uſe of Witneſſes in Contracts 
of Weight and Moment *, to whoſe Memory and 
Conſcience Appeal might be made, in Caſe either 
of the Parties denied the Engagement, or cavil'd 
at the Expreſſion and alſo (as a higher Degree of 
Confirmation) to ſet down the Terms of the Co- 
venant in J/7iting 3. Inſtead of which the Grecians 
ſometimes uſed Tallies, v. D. L. xxii. Tit. 4. de fide 


7 $i guis, quam ex pollicitatione tradiderat rem Municipibus, vindicare velit, repellendus eft 4 petitione, Tbid. leg. 3. If any 
Man require a thing which he hath given to his Freemen, he is to be denied his Petition, | 
Mr. Womaſius in his Fundament Fur. Nat. & Gent. |. 2. c. 7. F. 5. draws a Conſequence from hence to ſhew the Vanity 


XVI. It remains that we add aRemark or two 


(palliatam ambitionem he calls it) of ſuch Authors, who fay in their Prefaces, that 'tis to make good their Promiſes to the Pub- 
lick that they put out this or that Work. And Mr. Bayle had before ſaid in his Advertiſement of his Continuation of divers 
Thoughts about a Comet, that the Promiſes of ſuch Authors is not looked upon as an Engagement by Contract, nor is the 
Publick concerned if they break their Word. 
9 See Mr. Le Clerc's Notes upon Gen. xxviii. 21. and Numb. xxx. 3. | 
70 Theſe Terms will be more fully explained, c. 8. of this Book, 5 4. 
Mr. BaRBEYRAC's NOTES on S. XVI. 


Hence it comes to paſs perhaps (as our Author adds in his later Editions) that the Tyrks do not think themſelves oblig'd 


to keep thoſe Contracts or Treaties which are not written in their own Language and Characters. See Mar/elaer Legat. I. 1. c. 
30. But provided that Contractors underſtand each other, it matters not in what Language the Contract is written, as the R. 


man Law has judiciouſly determined. Utrum autem Latina, an Græca, vel qualibet alia lingua ftipulatio concipiatur, nibil inter- 
eft, ſcilicet, fi uterque ſtipulantium intellectum ejus lingua habeat. Nec neceſſe eft eadem lingua utrumque uti, fed ſufficit con- 
gruenter ad interrogata reſpondere. Quin etiam duo Græci Latina lingua obligationem contrahere poſſunt. Inſtit. 1. 3. tit. i6. 
De Yerborum Obligat. F i. | 

 Teftimoniorum uſus frequens & neceſſarius eft———ad fidem rei geſtæ faciendam. Digeſt. I. 22. tit. 5, De Teftibus, leg. 1. in 


princip: & leg. 11. The uſe of Teſtimonies is uſual and neceſſary to prove Matters of Fact. We ſhall treat of the uſe of 


Witneſſes, I. 5. c. 13. $9. 
3 Fiunt enim de his Scripture, ut quod actum eft, per eas facilius probari poteſt. Writings are made in Covenants, that the 
Matters of Fact may be more eaſily proved, Digef. I. 22. tit. 4. De Fide Inſtrumentorum, &c. leg. 4. See Mr. Daumat's Civil 
Laws in their Natural Order, Part 1. I. 1. tit. 1. Sect. 1. 5 10, c. and 1. 3. tit. 6. Sect. 2. See alſo Pollux, 1. 9. c. 6. $ 
70. and Mr. Hemſterbuis's Note on it. 
inſtrum. 


cn. VI. making Promiſes and Pads. 238g 


;»frum. For the Memory of Witneſſes may be actually in his Cuſtody, and that he has been de- 
treacherous, or their Integrity _ of Corrup- priv'd of them by ſome Misfortune. And for this 
rion#; but Writings are a much ſtronger gecurity, reaſon it will become a careful Man to ſecure his Bu- 
both againſt Forgetfulneſs, and againſt Unfaithful- ſineſs by good and legal Inſtruments; and not to re- 
And as for bare Words, it is an uſual way to ly too much on the bare Words, or Faith of thoſe 
elude 1 pleading that they were utter d thro' he deals with. Thus King Perſeus (in Plutarch 
Raſhneſs, before the thing had been conſider d. But De vitioſo pudore, p. 53 3. B. T. 2. Ed. Mech.) lend- 
Mpitings do exclude all ſuch Prevarication; whilſt ing a Friend Money, required Security in the com- 
they are e up, they ſet the Buſineſs 8 mon Form. The Gentleman deſiring the reaſon of 
and leiſurely before the Eyes of the Contractor; ſo his Strictmeſs; I lend according to Law (replied 
that if he once declare his Approbation of them, ae + that I may receive without Law; in a fair 
he muſt be judg d to have yielded full Conſent to and friendly manner. Juvenal, Sat. 13. ver. 75. 
the Engagement, and cannot afterwards pretend RS, 
that he was drawn in by Paſſion, or Precipitancy. Tam facile & pronum eſt Superos contemnere teſtes, 
Nor are Mritings liable to ſuch violent and crafty In- Si mortalis idem nemo ſciat. | 
pretations, as are often put upon Mens Diſcourſe ; 
in which one Particle artificially inſerted, and thro When Muræna (in Appian. Mithridat. p. 214. 
the quickneſs of the Pronunciation paſſing undiſco- C. Ed. H. roy made War upon Mithridates, and 
1 ſhall unravel and overturn the whole Affair. was accuſed by that King's Commiſſioners of Act- 
And therefore it is not without good Reaſon, ing againſt the League, he ſophiſtically denied, that 
That more Credit is given to authentick and un- he ever ſaw any League. The meaning of which 
queſtion d Iaſtruments, than to the Depoſitions of was, that Pompey had not indeed left Articles of 
Witneſſes; ſince what a Man teſtifies againſt him- Peace in Writing, but thought it ſufficient to ſhew 
ſelf, is much ſtronger Evidence, than what can be his Agreement by Fact, and accordipgty had drawn 
offer'd by others; and ſince the Charge never lies off his Army. Richerius reports of the Turks, that 
ſo heavy upon him, as when his own ir panes by they are ſo conſtant to their Promiſe, ſo ſecure of 
produc'd againſt him: Yet the Force of unquelti- mutual Fidelity, that in their Bargains they uſe no 
onable Witneſſes muſt then be admitted as m_ Bond or Writing; but the whole Buſineſs depends 
rior, when they make out by ſufficient Proofs, that on the Word of the Parties, if preſent; if not, on 
the Inſtruments produced are ſuppoſititious or the bare mentioning of their Names. Garcilaſ5 de 
corrupted. | la Vega teſtifies the like of the old Inhabitants of 
Farther, although the Strength and Firmneſs of Peru, Royal Comment. l. viii. c. 16. It is vulgarly 
Covenants does not abſolutely ax Fa onſuch Wri- known, that if a Creditor ſhall reſtore the Inſtru- 
ings or Deeds, in as much as they 1 htly be ment of Obligation®, or ſhall cancel or deſtroy it 
made without them *, and may as to the Law of with his own free Conſent, and with the Privi- 
Nature ſtill hold good, though theſe Tokens ſhould iy of the Debtor, it ſhall be ſuppos'd that the 
by any Accident be loſt © ; yer in Courts of civil Debt is forgiven; but not if the Debtor got the 
Judicature, where they proceed on full and mani- Writings out of his Hand by Stealth, or any other 
felt Evidence, the greateſt Regard imaginable is unlawful Means. And from all this it appears, that 
had to Credentials of this kind. And commonly Seneca carries his Philoſophy a Strain too high, 
if ſuch are not produc'd, the Party who ſues ano- when he calls Bonds and Papers of Contract by no 
ther upon a Debt, or Promiſe, loſes his Cauſe z better a Name, than nania habendi ſimulachra, 
unleſs he can make it appear, that they were once vain and idle Images of Title and Poſſeſſion. 


4 Writings on Parchment were invented to put Men in Mind, or convince Men of their Word, the Diſgrace of Mankind, 
is Mr. de la Brayere ſpeaks in his Characters, Chap. Of Man) which 'tis likely he took out of Seneca (De Benef. 1. 3. c. 15.) Ad- 

bentur ab utraque parte teſtes, oe por tabulas plurium nomina, interpoſitis parariis, facit O turpem humano generi audi, 
ac nepuitiæ publica confeſionem ! Annulis naſtris plus quam animis creditur iz quid imprimunt figna ! Nempe, ne ile neget 
accepiſſe, quod accepit, (i. e.) Witneſſes are Frome on both ſides, the one produces a Scroll of many Names drawn up by the 
Serivener . Oh horrid Confeſſion of the publick Fraud, and Wickedneſs of Mankind! We rofl more to our Seals than 
Souls ! Why do we impreſs our Seals ? Leſt ſuch as we deal with ſhould deny what they received. 

Si res geſta (ſay the Digeſts, I. 22. tit. 4. De fide iuſtrumentorum, 8c. leg. 5.) fine literarum quogz conſignatione, veritate fa. 
Bum ſuum præbeat, non ideo minus valebit, quod inſtrumentum nullum de ea interceſit. See |. 5. c. 13. F. 8. following, (i. e.) If 
— Fact were duly and truly done without any Writings ſealed, tis not of leſs Force becauſe there is no 1 

concerning it. | 

6 Nec oberit 255 amiſſio inſtrumentorum, fi modo manifeftis probationibus eos debitores apparuerit, (i. e.) The loſs of a Bond is no 
Prejudice, if the Debt can be fully proved. Cod. l. 4. tit. 21. De fide Inſtrum. leg. 1. alſo, leg. 4, 5, 7, 8, 10. and l. 4. 
tit. 19. De Probationibus, leg. 20, 21. | 

7 This Note is in the Text. 

® See F. 2. Note 7. above. a 

9 Seneca's Words are, Vids iftic diplomata, & ſyngraphas, & cautiones, vacus babendi fimulachra, 


Jene,. I. 7. e. 10. 
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4.40 r. VII 
Of the Matter of Promiſes and Covenants. 


The Con TENTS of every Paragraph of the ſeventh Chapter. 


1. We are obliged to things poſſible to be done only. 

1. Promiſes of thing impoſſible are void. 

III. Inpoſſibilities which ariſe about Covenants. 

iv. Whether our utmoſt Endeavour is ſufficient ? 

v. Whether a Man be obliged to bear ſuch Aflifti- 
ons as are above Man's Courage and Strength ? 

vi. There is no Obligation to things unlawful. 


E are in the next place to enquire into the 
Matter or Subject of Promiſes, and of 
| Covenants; or te what things only we 
can bind our ſelves by our Word or Bargain. In 
this reſpect then it is indiſpenſibly requiſite, that 
we have both a zaturaland a moral Power of doing 
what we engage for; or that the Performance be 
ncither above our Strength, nor forbidden us by any 
Law. For whena thing is placed within my Reac 
and Ability, and J have likewiſea Liberty to diſpoſe 
of it, there is no reaſon why I ſhould not en 
oblige my ſelf to confer it on another, ſo often as 
can by this means contribute to the Uſe and Advan- 
tage of human Life. On the other Hand, it would 
be vain and impertinent to contract an Obligation 
about ſuch Matters, as either exceed our Strength, 
or are prohibited by a ſtronger Obligation lying 
upon us; in as much as, directly and lawfully, it 
could produce no Effect. 55 


II. It follows evidently from hence, That 20 Ob- 


ligation can lie to Impoſſibilities :; a Sentence com- 
monly in the Mouths of all ſorts of Perſons, but 
ſuch as cannot fully be underſtood without a clear 
and accurate Examination. In order to which it 
may be, in the firſt place, convenient to diſtinguiſh 
between thoſe Obligations which we voluntaril 
bring on our ſelves by our own Act, and thoſe 


which are laid on us by the Command and Autho- 


rity of our Superiors. He that of his own free 
Motion binds himſelf to perform a thing which he 
kiows tobe impoſſible, cannot be reckon'd well in his 
Wits * : For he reſolves and engages to do that, 
which at the ſame time he foreſees he ſhall never 


- hy £ 


be able to compaſs. _ . 
But it does not always follow, That he who by 
Pact or Promiſe undertakes an Impoſſibility, ſhall be 
entirely free from all Neceſſity of Performance, tho” 
the thing it ſelf cannot ſtrictly be accompliſh'd. In- 
deed, if I have promis'd a Man ſomewhat, which I 
had then good Grounds to think would be in my 
Power, but which is now above my Power, or will 
be rendred fo before the Day of Performance, by an 
Accident of which at the time of the Bargain I was 


vii. Diſhoneſt Bargains do not oblige, though in our | 


Power. 
viii. Nor ſuch as can't be performed, but þ 

foul Aftion. e VG 
ix. HY hether things diſboneſtly given can be recovereq 
x. Other Mens Goods are promiſed in vain, 


xI. Yea, and our own, if they are under any Ovliga- 
tion to another. ' | 
invincibly ignorant; I ſeem in this Caſe, neither 
7 23 to make good my W ord, nor to repair the 
Loſs which the other Party ſuffers by the Diſap- 
pointment. Eſpecially, if the Poſſibility of the 
thing were either expreſly mention'd as a neceſ- 
ſary Condition, or tacitly preſuppoſed on both 
ſides . For inſtance, I promiſe to lend a Horſe 
which at preſent is at ſome Diſtance from me; an] 
the Horſe dies before he gets to me; as I cannot 
here be bound to make the Horſe forth coming, ſo 
neither am I reſponſible for any Damage the Klan 
ſuſtains, who was to have uſed him. For he muſt 
conceive me to have built my Promiſe on this ta- 
cit-Condition, provided the Horſe arrive ſafe at my 
Hands; which Condition failing without my De- 
fault, the Force of the Promiſe {inks and is ineffe- 
Etive. If both the Promiſer, and the other Party, 
know the thing to be impoſſible, and know each 
others Conſciouſneſs as to this Point, the Engage- 
ment ſhall paſs for no better than a Jeſt. But if 
the Promiſer only knew the Impoſlibility, and not 
the other Party, he ſhall pay to him what he loſes 
by being thus impoſed on. If the Promiſer was 
careleſs, and neglected to examine and weigh his 
own Strength, ſo as to promiſe an Impoſhbility, 
which upon due Conſideration he might have foun; 
to be ſuch, the main Obligation {all be void ; 
becauſe he ſuppoſed the thing to be poſſible, as a 
tacit Condition of the Agreement : Yet upon ac- 
count of his Neglect and Default, he ſhall be bound 
to anſwer the Damage which befalls the other Par- 
ty, through the Diſappointment; but thenit muſt 
be obſery'd, That the Hope and Expectation of 
Advantage from ſuch an inſignificant Promiſe 
ought not to come under the Notion of Damage. 
The ſame Rule holds good in Covenants, ſo that 
he who through Negligence has bargain'd to per 


form what is impoſſible, ſhall be free upon paying | 
ike- 


what the other Party ſuffers; but then he muſt 
wiſe releaſe the other Party from any Obligation 
made on his fide; or if the thing bealrcady given 
or perform'd, he muſt either reſtore it, or offer an 
Equivalent. 


Mr. BAR REY RAC NOTES on Chap. VII. 5. 2. 


1 See J. 1. c. 5. F. 8. aforegoing. | 


Or he deſigns to banter him to whom he is engaged. Mr. Thomafius in his Inſtit. Juriſpr. Div. I. 2. c. 7. F. 81. diſtinguiſhes 
here two ſorts of Impoſlbllities The one of things abſolutely impoſſible to all Men, as to fly, to touch the Sky with the Hand, 
Sc. the other of thoſe which are impoſlible to certain Men only, as to have Children, to pay two thouſand or an hundred 
thouſand Crowns, &c. The Rules which our Author gives hereafter about the Caſes wherein one is bound to fulfil his Pro- 
miſe, tho? of a thing impoſſible ; theſe Rules, I hay, reſpett the laſt ſort, and not the firſt, For he that will believe that a 


Man may fly, or drink up the Sea, is as great a Foo 
2 Vid. lib. a. ſ. 3. Cc. Digeſt. Si guis cautionibus, &c. 


as he that engages to do it. | 


JII. But 


OE EET TE Fer WFAobots ag iy menos, 


tions, 
Lid. 
4 


N 

4 
Gunth 
5 Ge 
tum hi 
guo ca, 
enim e. 


2 Se 
50. d. 
Halica 


O- 


77 NESS To er eFAotts ag iy cy mee, 


Cyan: VII. Of rhe Matter of Promiſes and Covenants. 287 


But farther, when the thing at the time of 


1 
— the Piomiſe or Patt appear d poſſible, and 


aſterwards becomes impoſſible, we muſt enquire 
more or leſs-grievous and unayoidable. For this 


her this happen'd by meer Chance, orby De- 
—.— — In 82 former Caſe the Pact is 
dlannull'd, if nothing has yet been perform d on 
either fide. If any thing have been already done 
towards it by one of the Parties, the other ſhall give 
it back, or pay the value of it © if neither of 
theſe can be done, he is to uſe his beſt Endeavours, 
chat the Man be not a loſer by him. For in Con- 
nacts the firſt Regard is had to the thing expreſly 
mention'd in the Agreement; when this cannot be 
obtain d, it is ſufficient to give an Equivalent; but 
whatever happens, all imaginable Care is to be uſed, 
chat the other Party ſuffer no Prejudice. But 
when a Man ſhallby Trick and Deſign render him- 
{lf incapable of performing his Part, he ſhall not 
only be bound to do the beſt he can, but he ought 
likewiſe to have ſome Puniſhment inflicted on him, 
xs it were in ſupply to his Defect. 

Theſe Principles, well applied, might determine 
moſt of the Doubts in the Caſe of Iuſolvent Debtors. 
A Man that fallsinto ſuch a Condition by Misfor- 
tune, and without his own Default, is obliged only 
to uſe his utmeſt Endeavour to give every one 
their due. And here Equity and — en- 
gage us to make an Allowance of Time, ſo much 
35 ſhall be neceſſary for him to look about him, 
and to ſeek out all honeſt ways and means of Pay- 


ment. For to ſeize immediately on all he poſ- 


ſeſſes, and to ſend him and his Family a begging, 
would be a moſt unmerciful Barbarity. The No- 
man Laws * were ſo favourable to certain Perſons, 
in Caſes there ſpecified, as to order that they ſhould 
be condemned in no deeper Sum than they were a- 
ble to make good . Yet unleſs the Creditor ſhall 
have forgiven all that exceeds their preſent Abili- 
ties, they ſhall be bound to pay the Reſidue, upon 
the Improvement of their Fortune and Condition. 
Thoſe who have turned Bankrupt our of nates 
or ſome other way, by their — may be juſt- 
ly compell'd to undergo ſome painful Puniſh- 
ment +; that their Body may in ſome meaſurepay 
for the Defect of their Purſe®. 

In the Caſe between the Creditor and the Debtor, 
there is another Point that ought to be conſider'd 


Mr. BARBEYRAC'S 
1 This is true in ſuch Agreements where the transferrin 


ſo in them, where a Right of Property is acquired, as for Example, in a Bargain and Sale. For if a thing ſold 
chance, the Loſs is the Buyer's, who has the Property and the principal 
Right. Hence it is that the Seller keeps the Price of his Goods, or cauſes the 


Property is not concerned, as in Contracts of Hiring but it is not 


through what Cauſe or what Neceſſity the Man 
contracted ſo deep Scores. And — more or 
leſs Commiſeration and Favour, as the Cauſe was 


reaſon Merchants and other great Traders, though 
undone by meer Accident and Misfortune, are rec- 
kon d to be in a Condition leſs capable of Mercy, 
than others who have been driven by ſome particu- 
lar Urgency to the like inſolvent State. For the 
former took up ſo large Sums on Truſt, purely for 
the ſake of making farther Gain and Advantage by 
them. And in as much as they profeſs the Art of 
growing Rich as their peculiar Ching, they are to 
be blamed for not foreſecing and preventing even - 
Caſualties, ſuch as the loſing all they are worth at 
one ſudden Stroke; ſince they ought not to have 
ventured their whole Effects in a ſingle Bottom. 
This is contrary to the Judgment of Pliny, who 
thinks it the ſafeſt Courſe to try the Uncertainty of 
Fortune by Variety of Poſſeſſions. Epiſt. 1 9. I. iii. 
numb. . Ed. Cellar. King Philip (in Juſtin. I. ix. c. I. 
in fin.) beſieging Byzantium without Succeſs, at the 
lame time made an Inroad into Scythia, for the ſake 
of Plunder; ſeeking (according to the Policy 
of Merchants and Dealers) to defray the Expences 
of one War with the Spoils of another. 

Livy (L. xl. c. 21. p. 661. in fin. Ed. Gronov.) re- 
poo of Antigonus, That being in great Diſtreſs at 

ea, when he had all his Friends with him inthe 
Ship, he call'd his Children about him, and ſtrict- 
ly charg'd them both to remember themſelves, and 
to caution their Poſterity, That they never enga- 
ged with their whole Family together in Difficul- 
ty or Danger. 

Yet it is plain the antient Romans had little re- 
gardto theſe different Circumſtances.For thus Sene- 
ca argues (Benef. l. vii. c. 16.) Can you imagine our 
Forefathers were ſo imprudent, as not to apprehend 
how unjuſt it muſt be to put a Man who had waſted 
a Loan in Dice or Lewdneſs, in the ſame Caſe with 
him, who by Fire, Thieves, or ſome ſadder Misfor- 
tune, had loſt other Mens Money with his own? 
They allow'd no Excuſe, that Men might learn in 
all Caſes moſt ſtrictly to keep their Faith. And it 
were more ſafe to reject the juſt Plea ofa few, than 
to admit all to a Privilege of offering their Apolo- 
gies. In Moſcovy, inſolvent Debtors are firſt ſound- 


NOTES on F. III. 


riſh by miſ- 
os in him, if we conſider the Principles of natural 
Buyer fo pay it, tho” he has never received 


them. Titius Obſervat. 230. See what is ſaid, I. 5. c. 5. $. 3. | 

2 See what I have ſaid in my Treatiſe of Sport, 1. 3. c. 5. F. 33. 

3 Such were, for Example, the Husbands who were obliged to pay back their Wives Portions. Maritum ir id quod facere 
pute, condemnari, exploratum eſt, (i. e.) It is a known thing to condemn the Husband to do what he can, Digeſt. I. 24. tit. 3. So- 
lato matrimonio dos quemadmodum petatur, leg. 12. The Men of War, I. 42. tit. 1. De re judicata, &c. leg. 6. Divers Rela- 
tions, as Father 24 Mother, Patrons, the Wives and Children, as alſo their Fathers and Mothers, Givers, Fathers in Law, 
Jid. leg. 16, 17, 19, 21. See alſo leg 49, 50. and 1. 42. tit. 3. De ceſſtone bonorum. 

. Cujus Fortuna laborans Whoſe deſp'rate Fortune, ſince it can't by Gold 

Non potis eſt auro par folvere noxas, Redeem its Crimes, Bonds therefore it muſt hold. 
Ardtatur OENCIES eoooommnnrnmmm womnmnnmmmnm— | 
Gunther. Ligurin. I. $. near the End. See Mr. Hertius's Paræmia Jur. German. |. 1. c. 89. 

5 Seneca's Latin is this, Quid tu tam imprudentes judicas majores noftros fuiſſe, ut non intelligerent inipuiſſimum eſſe, eodem loco 
tum haberi, gui pecuniam, quam d Creditore acceperat, libidine, aut alea inſumpſit, & eum, qui incendio, aut latrocinio, aut ati- 
quo caſu triſtiore, aliena cum ſuis perdidit? Nullam excuſationem receperunt, ut homines ſtirent fidem utrique pre/tandam ; ſatius 
enim erat @ paucis etiam juſtam excuſationem non accipi, quam ab omnibus aliquam tentari. De Benet. |. 7. c. 16. 


See Matth. xviii. 25, 26. > Vid. I. 12. Digeſt. De ſoluto matrimonio, 1. 6.1. 16, 17, 19, 21. Digeff. De Re judicata, I. 49. 
50. d. t. l. 4. I. 6.1.7. Digeft. De Ceſſione Bonorunm. Vid. Gell.1. 20. c. 1. circa fin. as likewiſe Appius's Diſcourle in Diony/. 
Halicarn. I. 5. p. 330, Cc. Edit. Ligſ. in fin. compared with Livy, 1. 8. c. 28. 
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ly whip'd, and then compell'd to be Slaves to their 
Creditors 7. | | 


IV. It is proper for us on this Subject to examine 
the Notion of Mr. Hobbes *, which he ſeems co 


lay down in too general a Manner, That Covenants 
do not oblige to the thing itſelf, but only to the utmoſt 


Endeavour. That is, ſince we are not obliged to Im- 


poſſibilities, and ſince nothing is in our power but 
our utmoſt Endeavours, what we cannot by its 
means obtain, is to us impoſſible, and conſequently is 
excluded from being the Matter of Obligation. But 
he ought indeed to have inſerted this Condition, 
Provided we have not by our own Fault and Fraud in- 
capacitated our ſelves for ſucha Performance. For if 


this be our Caſe, the n AE T is not fatisfied by 


our utmoſt Endeavour; but when our power of 
Payment ceaſeth, our Puniſhment muſt come in to 
make up the reſt. Therefore the Aſſertion ought to 
be limited to thoſe Covenants, in which upon ac- 
count of ſome Thing or Action at preſent reach d out 
unto us, we promiſe ſome future Labour or Aſſiſt- 
ance. For here, ſince ſuch Futurities are uncertain 
to human Foreſight, ſo that either our Strength may 


by ſome Accident be impair'd, or ſome unaccount- 


able turn of Things may render it extremely diffi- 
cult, if not utterly impoſſible for us to meet with an 
Opportunity of Performance; and farther, ſince 
our Sagacity may be miſtaken either in rating our 
own Power, or in weighing the Difficulty of the 
Undertaking; the Contractors muſt for theſe Rea- 
ſons be ſuppos'd to have been mindful of their own 
frail Nature, and conſequently not to haveagreed 
on any future Action — but with this Condi- 
tion and Proviſo, That their Abilities and Oppor- 
tunities remain'd the ſame, and that they had not o- 
verrated their preſent Strength. In theſe Caſes then, 
he who has us d his utmoſt Endeavour may be right- 
ly ſaid to have done his Duty; eſpecially when in 
the very midſt of the Performance ſome croſs Ad- 
venture, which we could not poſſibly have prevent- 
ed, falls in, and either quite intercepts, or wreſts 
aſide the Fruit of our Labour. 

That the Rule will hold good only in this kind 
of Covenants, is farther evident from what Mr. 
Hobbes diſcourſeth immediately before. We very fre- 
quently, ſays he, contract about ſuch things as then in- 
deed ſeem poſſible, but which afterwards we find to be 
impoſſible* ; yet this does not free us from all Obli- 
gation. And the reaſon is, becauſe he who promiſes an 
Uncertainty hereafter, receives a preſent Good, on the 


Condition of returning the like. But now-the JJ of 
him who offers the preſent Good, has for its abſelaj 
Objett any return of good equal in Value to the th; : 
expreſly promis'd by the other Party; but the . 
ſelf is affected, not ftrittly and abſolutely, but under 
Condition of its Poſſibility. Vet on the contrary, 1 
would chooſe to ſay, That whoſoever exhibits to 5 
other any preſent Good, does abſolutely and direct. 
ly bend his Deſire towards that particular future 
Good, expreſs'd inthe Bargain; and this as well in 
Contracts of giving, as in Contracts of doing. For the 
Law of Nature doth not ſeem to afford Ground for 
that Diſtinction which ſome make, that in Bargains 
of giving a Man is preciſely obliged to give i, whereas 
in Bargains of doing, he is not preciſely obliged 
to do the Work, but may be releas d by a Commu- 


tation. But when he cannot obtain what was pe. 


en e he then, to keep himſelf from ſuf. 
fering Loſs, deſires ſomething of equal Value. And 
if this too cannot be paid him, nor the thing re- 
ſtor'd which he firſt gave on his Part, the other 
Man fully ſatisfies his Obligation by offering what 
his Abilities will admit of. 5 
But in Contracts of Lending, and others of the 
ſame Nature, it will not hold that the Debtor is 
freed from his Obligation, by uſing his utmoſt A- 
bility and Endeavour. For when any thing is taken 
in way of Loan (eſpecially if it be not in a caſe 
of extreme Neceſſity) the Creditor ſuppoſes 
that the Debtor is both willing and able to pay, 
and the Debtor himſelf pretends as much; and on 
this Suppoſition the whole Contract is founded. 
If then at the time prefix'd for Payment, the Deb- 
tor with all his Stock and Effects cannot make up 
the Sum; tho? here it be at preſent impoſſible 
to ſqueeze more out of him; yet he ſhall ſtand 
engaged to make good the reſt hereafter . 
n /imple Promiſes when we engage to doa thing 
which is not, as to the Event, fully and abſolutely 
in our Power; ſome ſuch Condition as this ought 


always to be underſtood, I, Fortune favour me, if 


no croſs Accident intervene, or what better becomes 
the Piety of a Chriſtian, , it pleaſe God. But 
poſitively to ſwear or vow that we will accom- 
pliſh ſuch an uncertain Enterprize, is not only moſt 
extravagant Raſhneſs, but moſt wicked Preſump- 
tion. Such was the Oath of Labienus and his Par- 
ty, recorded by Cæſar, by which they engaged 
themſelves not to return into their Camp without 


obtaining the Victory *. 


7 Among the Athenians alſo inſolvent Debtors were given to their Creditors to be made their Slaves, or to ſell them into 
Foreign Countries, and many were forced to ſell their Children; but Solon aboliſh'd that inhumane Cuſtom. See Plutarcb in 
his Life. Some alſo have thought, that among the Romans there was a Law of the 12 Tables, which allowed Creditors to cut 
their Debtors in Pieces, and part them among them, which Opinion is ſupported by the Authority of Qinctilian, Inſtit. Orat. 
]. 3. c. 6. Aul. Gell. Noct. Attic, I. 20. c. 1. and Tertull. Apologet. c. 4. Bur Mr. Bynkerſhoek proves fully in his Obſervation, 
I. 1. c. 1. that it allowed only the Sale of his Perſon to his Creditor by way of Auction. We may compare with this Book a 
Memoir found in the Ada Eruditorum at Leipfick, Febr. 1710. 

: Mr. BaxBtyYRaAc's NOTES on $.IV. 

7 Tt is a Principle of the Roman Law, Si minus, quia non facit, quod promiſit, in nan pla numeratam condemnatur ; ficut ewenit 
in omnibus faciendi obligationibus, (i. e.) If a Man performs not his Promiſe, he is fined a certain Sum, as is uſual in other Obli- 
gations of doing a thing. Digeſt. I. 42. tit. 1. De Re Fudicata, &c. leg. 13. f. 1. Secundum guem Celſus ait poſſe dici, juſta efti- 
matione ſacti dandam efſe petitionem, (i. e.) According to whom Celſus ſays it may be affirmed, that the Deſire may be anſwered 
by the Value of the Deed, 1.45. tit. 1. De Yerbor. Obligat. leg. 72. in init. But this is obſerved at this Day in many Caſes, 

and in the Roman Law there are divers Limitations about it, as Mr. Hertius obſerves, with others before him, that the Rea- 
ſon of this Maxim was, That the Romans eſteemed it a kind of Slavery to be conſtrained to do any thing for another. E An 
guidem he Pang, fi quis generaliter tractare velit, inciviles, invitum hominem jubere facere, quod facere non poteſt, (i. e.) They 
are Puniſhments generally ſpeaking, unfit for Society, to force a Man to do that againſt his Will which he cannot do. Dize#!. 
1. 48. tit. 19. De Penis, I. 9. f. 10. See Vinnius upon the Inſtit. I. 3. tit. 16. De Verbor. Obligat. F. 7. And Mr. Thomaſiu''s 
Diſcourſe De Pretio affect. c. 2. f. 4. : ES . 5 


= See my Treatiſe of Sport, 1. 3. c. 5. §. 31. 


De Cive, c. 2.1. 14. It muſt be ſuppoſed that we have not had Opportunity of making Tryal. © See Marth. xviii. 25, 
Sc. 4 See James iv. 15. Ca ſar de Bel. Civ. I. 3.c. 87. n. 6. Add, Ads xxiii. 21. & Selden. de J. NM. & G. I. 4. c. 7. 


4 


V. There 


7 8 . CCC 
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v. There is another knotty Queſtion propoled Fortitude of Mankind, eſpecially of the military 
by Mr. Hobbes, which we ought here to diſcuſs, Sex, to ſuſtain a probable Danger of Death, Kill 
Whethera Man can by Covenant oblige himſelf to join'd with a Power of reſiſting to the laſt. And 
ſulfer ſuch Evils, as exceed the ordinary Strength there ſcarce ever happens ſuch a Caſe in War, that 
nd Conſtancy of human Minds? For inſtance, whe- ſome Perſons mult be thrown away, and offer d up 
cher he can bind himſelf not 10 reſiſt another, who as Victims to the Enemy, without a I. iberty and 

all go about to kill or to wound him? Now who- an Opportunity of defending themſelves by Cou- 
erer cloſely and carefully conſiders this Point, will rage, or by Craft. So that itappears from the Ne- 
de able to diſcover on what account Mr. Zlobbes cellity of preſerving Commonwealths, and from the 
thought good to take the negative Side; namely, Uſe and Practice of all Nations, that whenever it 
to ſhew chat bare Pacts are not a ſufficient Guard 1s requiſite, a Commander may lawfully enjoin a 
and Caution to the Security of Mankind; and Soldier to oppoſe the Enemy in ſuch a Station 
that 'tis not enough fora Man to engage by Cove- aſſign d him to his laſt Breath, tho' tis probable he 
nant, that he will freely undergo due Puniſhment, may die upon the ſpot; and may as lawfully inflict 
{ often as he ſhall commit an Injury; but for the capital Puniſhment on thoſe who ſhall quit their 
Preſervation of Peace in the World, it is farther Poſt, after ſuch an expreſs Order to the contrary. 
neceſſary that civil Governments ſhould be eſta- For he that liſts himſelf in the Number of armed 
pliſh'd, which may bring Offenders to Juſtice, tho* Men, does by that Act lay aſide all Claim to the 
aoainſt their Wills. Which Principle weacknow- Excuſe of natural Fearfulneſs, and is bound not 
ledge to be moſt juſt and true, and ſhall enlarge only to enter the Field, but likewiſe not to leave 
upon it in its proper Place. At preſent it may be it, without the Order of his Leader. Neither is 
worth our while to examine more nearly the Argu- there any Abſurdity in that martial Puniſhment of 
ments which he produces. He ſays then, No Man killing a Man, becauſe he declined being killed. For 
is by any Covenant which he ſhall make, obliged not to is it not much worſe to ſuffer ignominiouſly under 
reſiſ# another, when he offers mortal Violence, or the Hand of the Executioner i, than to fall with 


ounds, or any bodily Miſchief. For there is implant= Honour under the Sword of the Enemy ? Aud. 


ed in every one the higheſt Degree of Fearfulneſs, by l. i. {. 28. De Senatuſconſulto Silaniano & Clau- 
which he apprebends the threaten'd Evil, as the great- diano, &c. By one of the Roman Laws, Servants 
eſt imaginable, and therefore, by a natural Neceſſity, who preterr'd their own Lives before their Maſters 
flies and avoids it as much as poſſible; and is ſuppos d werepuniſh'd with Death, D. B. 29. t. y. We muſt 
incapable of doing otherwiſe. When he is arrived at add, that incaſe a Perſon be of ſo weak and cowardly 
ſuch a height of Fear, it cannot be expected but that a Temper, as to ſhrink at thoſe Dangers which the 
he will conſult his own Safety by Flight, or by Combat. common Hardineſs of Men is able to ſuſtain; his 
Since then no Man can be obliged to an Impoſſibility, peculiar Infirmity of Mind ſhall by no means ab- 
thoſe to whom Death, or Wounds, or other corporal ſolve him from his Obligation. 


Paius arepreſented, and who have not Conſtancy enough Mr. Hobbes proceeds to obſerve, that ſince we 


tobear them, are not bound to venture the Trial. Upon dare truſt him, who is bound to us by Covenant, whilſt 
this Argument we may remark, that to ſuffer Death we lead Criminals to execution in Chains, and under 
without Reluctancy, is not a thing abſolutely be- Guards it ſhould ſeem that they are not by Covenant 
yond human Strength. And therefore if God has ſufficiently obliged to Non-reſiſtance. TheRemark in 
commanded us to lay down our Lives, rather than molt Caſes is true*, yet ſometimes Perſons reall 
commit ſome particular Action, no doubt but we bound by Covenant to us, are not ſo abſolutely 
are ſtrictly bound to yield a ready Obedience. But truſted, but that we think it expedient to provide 
thus much we are willing to acknowledge, that againſt their Perfidiouſneſs by a Security of arm'd 
fince ſuch a Degree of Conſtancy is beyond the Men“. He adds, 4 Covenant of this kind would 
Strength of the Generality of Men, no one ſhall be «/ele/s; a Man indeed may covenant thus, Unleſs I 
be preſumed to have bound himſelf by his own free do this or that in the appointed day, kill me; chat 
Covenant to ſuch a rigorous Task. For human 725, you ſhall have a Right of proceeding to capital Pu- 
Laws and human Contracts ought all to be made iſbment againſt me upon my Default; but to covenant 
with an Eye and Regard to human Infirmity. thus, Unleſs I do ſo or ſo, I will not reſiſt you when 
Yet this Conſideration ought not to be . you come to kill me, is a thing both unpractiſed and 
ſo far, as to prejudice the Force of military Diſci- 7»/ignificant. He proves his Point after this man- 
pline; as if a Soldier under imminent Peril of Death ner: “ Such a Covenant muſt be made, either be- 
might deſert his Poſt, upon pretence, that a Man © tween a State and a Subject, or between two 
cannot be obliged to undergo Death, as being a thing “ Subjects of the ſame State, or between two Per- 
impoſſible. For we deny that it is a thing above the © ſons living in a Condition of natural Liberty. 


| Mr. BaxBeEvYRAC's NOTES on . V. | | 

! This proves, that when a Puniſhment is once fixed, it is better to die fighting courageouſly, than run the Riſque of the 
Scaffold or Halter; but this doth not prove, that there is nothing abſurd or unjuſt in eſtabliſhing ſuch a Puniſhment. To clear 
this we muſt affirm, that it is ſometimes neceſſary that a Man expoſe himſelf to Dangers, yea, to Death, for the Preſervation 
and Defence of many others, the Safety of the Publick being to be preferred before our private. And when one is engaged, as 
in this Caſe of which we are ſpeaking, and many others, we have no reaſon to complain of him that inflicts the Puniſhment, 
to which we have openly or tacitly conſented, if we perform not our Engagements. See what is ſaid, J. 8. c. 2. following. 

1 Servi guotiens Dominis ſuis auxilium ferre poſſunt, non debent eorum ſaluti ſuam anteponere om—_itimum itague ſupplicium 
pati debet ¶ Ancilla, cui Percufſor Dominæ mortem minatus erat, fi proclama et ] wel bac, ne cæteri ſervi credant, in periculs 
Deminorum ſibi quemgue conſulere debere. | | 


3 See what is ſaid /. 8. c. 3. $.4. Note 8. 


De Cice, c. 2. ſ. 18. b Senec. Thyeſt. ver. 644, 645, 646. 
# Ax urbem premit, — A Caſtle aws a Town, | 
Et contumacem regibus populum. ſuit And holds a People, ſtubborꝑ to their Kings, ander the Stroke. 


Habet fab ictx. —— 
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In the firſt Caſe it would be uſeleſs, becauſe tis 
© enough to ſecure toa State the Power of puniſh- 
ing Offenders, if each particular Subject <Ngages 
by Oath or Fealty, that he will not forcibly de- 
& fend or reſcue any Perſon, who ſhall be thus led 
& to ſuffer Juſtice. In the ſecond Caſe it would be 
„ alike impertinent ; becauſe in civil Governments 


private Men have not the Right of killing. In 
<« the third and laſt Caſe, it would be of no more 


“ Uſe or Force than in the former; becauſe if the 
cc Parties covenanted, that one of them ſhould be 
& kill'd upon Non- performance, a preceding Cove- 
ec nant muſt be ſuppos'd to have paſs d, importi 
c that he ſhall not be kill'd before the day fix 
cc for Performance.” For according to his Hypothe- 
n, in a State of Nature, before any Pacts have been 
introduced, each Man hath a Right of killing each 
Man elſe. Therefore upon default of Performance, 
& on the ſer day there returns a Right of War, or 
cc 4 hoſtile State, in which it is lawtul for any Man 
« to attempt what he pleaſesagainſt another; and 
ce conſequently the Right of reſiſting will return 
cc at the fame time.” I would rather chooſe to 
eſtabliſh the Truth of the Aſſertion another way, 
by ſaying, that the Force of Covenants, if ſtrain'd 
to the higheſt, does reach ſo far, as not only to lay 
on the Parties an intrinſical Neceſſity of performing 
the Conditions, but likewiſe to give each of them 
a Right of compelling the other to a Compliance 4, 
in 1 he draw back, by propoſing and preſenting 
ſome Evil. And that therefore every Covenant 
may be reſoly'd into this Senſe, 7 engage to do this 
or this for you ; if 1 fail, you ſhall have a Power of 
compelling me by violent Means. Now to add a ſe- 
cond Covenant about Non-reſfiſtance, would here 


be uſeleſs and abſurd. For then this ſecond Cove- 


nant muſt be enforc'd again by a third, including 
ſome Penalty, as if I reſiſt you, when you attempt to 
compel me to Performance, you ſhall have a Power of 
offering Violence or Evil to me. Thus it is plain, 
the ſecond Covenants add nothing at all to the 
firſt; for the firſt gave a Power of reducing the 
Defailant by Violence; and 'tis as eaſy to break 
this as that. What need is there then of backing 
one Covenant with another, when ten may as 
well be broken thro” as one? 

The laſt Argument urg'd by Mr. Hobbes, runs 
thus: Could there be ſuch a thing as a Covenant for 
Non-refiftance, we ſhould by it be obliged out of two 
preſent Evils, to chooſe that which appear d the greater. 
For certain Death is a greater Evil than Reſiſtance 
and Combat. But of two Evils it is impoſſible for us 
not to chooſe the leſſer ; therefore by ſuch a Covenant 


de ſhould be tied to an Impoſſibility, which contradicts 


the whole Nature of mutual Engagement. Now here 
it is neceſſary, that the Rule about chooſing the leſſer 
Evil, be accurately ſtated and explain'd. And this 
properly ſpeaking, can take place only in two An- 
profitable or burger Evils, conſider'd as ſuch. In 
which Caſe it looks like a kind of Gain, to ſuffer 
only a Part of an inevitable Loſs or Damage: But 
the ſameRule muſt by no means be extended and 


applicd to the Caſe of two diſhoneſt Evils, or of two 

vils, the one 4iſhoneſt, the other unprofitable. For 
of two Evils of Commiſſion, we are to chooſe nei. 
ther. But it ſometimes happens, that we cannot 
fulfil two affirmative Precepts, the Omiſſion of 
which, ſeparately conſider'd, would be ſinful yet 
2 their meeting together the Omiſſion of one of 
them is look'd upon as lawful. And in this Caſe of 
the two Evils of Omiſſion, the leſſer is to be choſen, 


or rather the interfering with a more noble Pre- 


cept, ſhews the Omiſſion of the leſs noble Precept 


to be no Evil, or Sin. For in all inferior and ſubor. 


dinate Laws, this Reſtriction is ever underſtood 
So far as we can comply with them, and not intrench 
on Engagements of a higher Nature. Thus not to 


obey God, and not to obey the civil Magiſtrate, 


if taken aſunder, are both notoriouſly Sins; and 
yet, ſuppoſing both the Obligations cannot at once 
anſwer*d, as when the Magiſtrate commands any 
thing contrary to the Divine Law, in this Caſe 
Diſobedience to ourearthly Governors ceaſes to he 
Evil; becauſe that Law which binds us to conform 
to the Will of human Sovereigns, isalways under- 
ſtood with this Proviſo and Condition, thar they 
enjoin nothing repugnant to the Laws of God. 
We are in many Caſes likewiſe permitted, rather 
to chooſe the bare Execution of another Man's Sins, 
ora Concurrence by way of Inſtrument, than ſome 
Evil, v ene or very grievous to be born, 
with which we are threaten'd upon refuſal. Which 
Point we have elſewhere more largely diſcuſs'd. 
Neither is it allowable, as was juſt now hinted, 
to make any ſuch Compariſon between an Evil, 
troubleſome or damageable, and a Sin, ſo as to 
chooſe the latter rather than the former; as for in- 
ſtance: If a Man ſhould rather a& contrary to his 
expreſs Duty, than flip the Opportunity of ſome 
Advantage, or ſuſtain ſome real Loſs; how poftive 
ſoever his corrupt Judgment may be in concluding 
the Sin to be the leſſer Evil. For, were this admit- 
ted, the Force and Efficacy of Obligations would 
depend upon every Man's Opinion; and conſe- 
quently would vaniſh into a if I were not 
bound to an Action, when the Omiſſion of it upon 
account of ſome external Regard, appear'd to me 
more deſirable than its — LY Thus it 
would be but a poor Excuſe for a Thief to alledge 
for himſelf, that he thought it a leſs Evil to lay 
Hands on the Goods of his Neighbours, than to get 
his Livelihood by his own Pains and Labour. In- 
deed Obligations are ſo far from loſing their Force 
in theſe Caſes, that they never exert it more vigo- 
rouſly ; for 'tis the very Nature of ſuch Engage- 
ments to | pea: in Men an intrinſical Neceſſity of 
ſuch Performances, as they would otherwiſe be a- 
verſe to, upon outward Conſiderations and Reſpetts. 
VI. To make a Promiſe or Pact truly obliga- 
tor), it is farther requiſite, that we have a moral 
Power of performing the thing agreed upon. And 
if the thing be unlawful, and we conſequently want 
this Power, we cannot tie ourſelves by any ſuch 
Engagement **. For every Promiſe receives its 


4 And by conſequence the other is obliged not to reſiſt, till he ſhall obtain his Right, otherwiſe his Right will do him no 
good. See concerning this Mr. Thomaſius's Furiſprud. Divin. l. 3. c. 7. F. 88, &c. 

5 See J. 1. c. 3. $.8. aforegoing, and what I have ſaid in my Treatiſe of Sport, 1. 4. c. 5. 

6 See what is {aid above, J. 1. c. 5. $.9. and hereafter /.8. c. 1.4. 6. with the Notes. 

Mr. BaxBEYRAC's NOTES on S. VI. 3 

1 Pafta que contra Leges Conftitutioneſque, vel contra bonos Mores fiunt, nullam vim habere indubitati Juris eff. Cod. de 
Pactis, Jeg. 6. See alſo the Digeſt. I. 28. tit. 7. De Conditionibus Inftit. leg. 15. 1. 45. tit. 1. De Verborum Obligat. leg. 35. 
$. 1. & leg. 123. & [nf/fit. I. 3. tit. 20. De inutil. Stipulat. F. 24. 

2 'Tis indiſputably certain, that Pads againſt Laws, Conſtitutions, and good Manners, have no Power of binding Men. 


CG. de Pattis, leg. 6. Vid. D. 28. tit. 7. de Condition. Inſtitut, 
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Force from the Ability of the Promiſer*, and never abſurd and contradictory, that an Obligation which 
Acheth frther; for a Man cannot bind himſelf derives its Virtue from the Law, ſhould put us un- 
mo h any Effect to a Buſineſs which he wants Abi- der a Neceſſity of doing ſomew hat which the Law 
1 to compaſs. But now the Law by forbidding abſolutely prohibits? And when we arè once plac'd 
15 Action takes from us the moral Power or Abi- in Subjection to Laws, the bare Act of our own 
1 of ſetting about it, and of entring on any Obli- Will is not ſufficient to repeal or to evade them. 
051 to perform it. For would it not be moſt Therefore he who promiſeth a thing unlawful, fins, 
The Validity of unlawful Agreements not N explain d by our Author, who has treated of it too generally, 
1 without regard to ſuch true Principles as the Solution of divers Caſes contain'd in it pence on, I have thought fit to pro- 
3 d ſuch Meditations as I have had about this Subject, ever ſince the firſt Edition of this Book, under theſe Heads : 
50 1. That every Act which is attended with ſomething contrary to the Rules of Virtue, is not invalid upon that Account 
ly. provided that the thing in which we are engaged be innocent in itſelf; it implies, that one or other of the Contractors, 
both of them, offend in certain reſpects, viz. the Engagement, without conſidering the Parties, as not accompanied with 
" the Qualities of Right. Not to ſpeak of ill Motives, which render the moſt innocent Actions criminal. As for example, 
; lerchant who deals ir contraband Goods, may act againſt his own and Family's Intereſt; without being obliged to perform 
15 Bargains he has made for them. A Vintner, who ſpends all his time in drinking with Drunkards, certainly does ill, as well 
as they to whom he gives an Opportunity to be drunk; yet he is not obliged to pay for the Wine theſe Men have drank, nor 
are they leſs obliged to pay bing tor it. Gameſters by Profeſſion commit divers ſorts of Sin by playing, as I have ſhew'd in my 
Treatiſe of Games, but that does not hinder, that ſuch as have gain'd by fair Play, may lawfully take their Winnings, and re- 
vire what is due to them. Further, we ought to conſider that the End of a Law which forbids certain things, 1s not only 
ka make void all that may be done upon that account; but to hinder their Commiſſion, and, above all, to ſtrip them of their 
roper and immediate Effects, eſpecially if they are of any Continuance. So, for example, if a judge, who is corrupted, gives 
an unjuſt Sentence, he, in whoſe Favour it is given, may in Conſcience take the Benefit of the Judgment; but if the Effect of 
in Engagement contracted by means of ſome unlawful thing, exiſts entirely, the Law will not authorize it, but leaves the things 
in the State they were, and denies the Contractor its Protection, as not deſerved by him. This being laid down, we muſt 
Il. Diſtinguiſh between that which is contrary. to Natural Right, and that which is unlawſul only, becauſe it is forbidden 
by ſome Civil Law. As to thoſe ſorts of Agreements which proceed from the firſt ſort of things unlawful, I ſhall reduce them 
to theſe following Rules. 1. If after any one has engaged himſelf in a thing unlawful in itſelf, he will not perform it, he to 
whom he is engaged can't force him, and he can't reaſonably complain that he has broke his Word, whether he hath got any 
thing by it, or no. The Reaſon of it is, not only becauſe ( as our Author ſpeaks very well) the Lawgiver by forbidding it takes 
away all Liberty to do it, and by conſequence alſo all Right of requiring it of any Perſon wharſoever 3 but alſo in every Matter 
wherein he is engaged contrary to his Duty, it may be preſumed that he did not give his full and free Conſent, eſpecially if he 
be to act any enormous Crime, as if a Man promiſe to blaſpheme, or commit Sacrilege, or Perjury, or murder a Man, Sc. 
When then he comes to repent of his Criminal Engagement, tis not a bare Preſumption, thoꝰ that be ſufficient, but tis an in- 
fallible Sign that he did not think that he promiſed ſuch things, and he to whom he promiſed them ought to acquit him for that 
Reaſon, 8 *tis the very ſame which we all make uſe of in not keeping our Word. If he has got nothing by it, he has lot 
nothing, tho' he deſerves it. But if he hath given any thing, as it was under a Condition, and that ſuch an one as is thought 
morally impoſſible, he muſt reſtore it, becauſe it was not given with any regard to him, and ſo much the more, becauſe he 
can't keep it without giving ſome Reaſon to believe that he does really repent 3 and that to his Fault in promiſing he adds ano- 
ther of having a Deſign of making an Advantage of his Error, and cheating him of his Subſtance. Reſtitution is in this Caſe 
indiſpenſibly neceſſary, ſince he that gave it thought he did well in promiſing a thing upon a bad Foundation ; as if a blind 
Perſon thro? a falſe Zeal ſhould promiſe another to FR his Religion againſt the Dictates of his own Conſcience. 2. If he 
whom we have engaged to commit a Crime, doth actually execute it, we are not obliged to pay him what we have promiſed 
him. This were to reward a Crime, and encourage thereby not only him that has already broken the Law, but others to break 
it hereafter for the like Motives. On the other ſide, he to whom the Promiſe is made, may and ought to know, that he does 


not think it a thing to which any Man would engage himſelf with mature Deliberation ; and if he pretends certainly to enjoy 


the Reward of his Crime, he is a Fool to truſt to a bare Promiſe. The only reaſonable Foundation for hopes that a Man's Word 
will be kept, is the Honeſty of him that gives it; and can we repoſe any Confidence in that Man, who requires things contrary 
to Honeſly ? How faithful ſoever he may be believed, who expects us to keep our Engagements, in that he has ſolicited us to 
do an ill thing, have we not reaſon to think that he will no more ſcruple to break his Word, than to require what he propoſed, 
when we gave him ours ? He certainly offends againſt Charity, who will oblige any Man to do an ill thing for a Reward's fake; 
But fince it belongs to us to reject his Propoſition, and we are indiſpenſibly obliged ſo to do, he can't require the Performance 
of our Promiſe upon a pretence that we do him an Injury, or fruſtrate his Deſign ; becauſe, tho? he ſeems to be injured, he muſt 
lame himſelf” for it. As he ought to repent that he hath attempted with too much Succels, ſo he muſt preſume that we pro- 
miſed but looſely, and are left to hearken to our own Paſſions. 3. But when we have given any thing on the Occaſion or Pro- 
ſhect of an evil Action, we can demand nothing again from him who hath received it. For when the Wickednels is done, there 
i no help; we do not render ourſelves more culpable by leaving that which is not in our Power to take away. When there is 
caly a bare Promiſe, the Will of transferring the thing promiſed upon that Account,muſt not be thought full and entire: We pro« 
miſe much eaſier than perform, and when we have promiſed on the View of ſome Criminal Action, there is a Space betore the 
Execution following to preſume he may recant his raſh Engagement; but the ſame Moment that he delivers the thing agreed 
cn, he ſtrips himſelf abſolutely of the Right of Property, and he to whom he gave it, acquires it, by a Title diſhoneſt indeed, 
but not unjuſt in relation to us; becauſe it ſhews the ſame Conſent of the Proprietor as if he had done ſomething honeſt or in- 
diferent. The Validity of an Alienation conſider'd in itſelf doth not depend on the Nature of the Subject for which we 
part with a thing in reſpect to another. Let the Motive be good, or not, we are Maſters of our own Goods, and may diſ- 
poſe of them as we pleaſe ; all the Abuſe of them is, when we beſtow them not with a Proſpect of ſomething honeſt, or at 
leaſt indifferent. It a transferring of Property becomes null only becauſe there was ſomething diſhoneſt in the Subject, we 
ſiall eafily find a thouſand Pretences to elude the moſt lawful Contracts. A Man, for example, who has borrow'd Money at 
the moſt reaſonable Intereſt, may refuſe to pay any Intereſt, or require what he hath paid, under a pretence that he believes 
paying of Uſury unlawful, and contrary to Natural Right. But ( fays Mr. Titins Objerv. in Lauterbach, 354.) one of the 
Contractors gains, and the other loſes ; and why ſhould either of them have any Advantage, ſince they both ſin? I anſwer 
with our Author, $. 9. That he that hath given, believes himſelf to have receiv'd a thing of equal value. As is the Price, 
ſuch is the Pay. *Tis not material, whether in the main there be any Advantage, tis ſufficient that the Pleaſure of Satisfaction 
is reputed for a real Gain. Further, tho? if we conſider him who hath received, that he deſerves no Reward for his Crime, 
no more doth he deſerve to recover what he hath given. For he that rewards another for committing a Sin, is commonly 
eftcem'd, and that with reaſon, more to blame than he who ſuffer'd himſelf to be corrupted, becauſe he committed the 
Wickedneſs with more Deliberation, and bribed a Perſon to do evil, who perhaps would not have been guilty of ſuch a foul 
Action. To deprive a Man then of all Right of recovering what is actually given for an Action evil in its own Nature, it may 
ſuffice, that the Acauirement was made near to the Rules of Contracts uſed in Caſes honeſt or innocent, that is to ay, 
there was no Fraud nor Force practiſed on the part of the Receiver, and the Price was not exorbitant. But it may be tur- 


ther ſaid, Can any Man in Conſcience retain the infamous Reward. of the Crime he has committed? No, without doubt. ; « 


we ſuppoſe a Perſon to examine himſelf, and conſult his own Conſcience, the VS. is needleſs: For ſuch an one can't but 
repent, and then he will neither regard nor demand the Reward of Iniquity, nor keep it, if he has received italready. Bur it 


it be reſtored, it will not follow that he has any Right to require it; and if he knows that he may require What he has given on 


this occaſion, he may have recourſe to thoſe Means which are proper to recover what another refuſes to give. The Caſe has 
place chiefly in the Independence of the State of Nature, and it ſeems to me that then the Reſtoration is not more me jo 
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but he fins doubly, who performs it. Whence in the Effects conſequent upon it; and 
this farther — * may be drawn, that thoſe quently the I — 2 8 
Promiſes are not to be kept*, which would prove ment would be greater than the Act it ſelf, if per. 
hurtful to the Perſon to whom they are made; it mitted to ſtand valid, would produce 4. P 
being a general Command of the Law of Nature, VII. To proceed diſtinctly in acloſerExaming. 
that we do no harm to another, knowingly and wil- tion of this Point, it is firſt moy'd as a Queſtio 
fully, though he out of Folly ſhould deſire it. whether an Obligation for the Performance of an 
Moreover, ſince a good and valid Obligation can- Act in it ſelf vicious, be good and valid, whilſt 
not be contracted about unlawful Matters, it fol- things ſtand as at firſt, and no ſtep is made towards 
lows that Acts undertaken againſt legal Conſtituti- the Execution? And here it is certain, That ſuch 
ons, are, by Virtue of the ſame Law, null and void, a vicious * Agreement does produce an Obligation 
or the Magiſtrate is ſuppoſed to have already de- on neither fide, and that Parties oughtin Hone 
clar'd them ſo *. Yet in many Caſes, it is a con- to recede from their Bargain. Senec. Hercul 
{tant Practice in Common wealths, to impoſe a Fine Oet. v. 480, 481. 8 ; 
on the Performer of ſome unlawful Act, and not to 
diſannul the Act, becauſe there was perhaps, more 


Præſtare fateor poſſe me tacitam fidem, 
Indecency in the momentary Performance, than fidem, 


Si ſcelere careat; interim ſcelus eſt fides. 


reſpect to him that gave, than the Approbation of the Subject for which he gave, can be a Commendation to him. 'Tis upon 
this that we muſt ground the Maxim of the Roman Law, which imports, That if an Agreement be diſhoneſt, both in reſpect to 
him that gives and receives, the firſt can't require any thing again, but in this Caſe the Poſſeſſor has the Advantage. Porro au. 
tem, fi & dantis & accipientis turpis , pꝗgſſeſſorem pot iorem efſe, & ideo eee ceſſare, tameiſi ex ſtipulatione ſilu- 
tum eft, Digeſt. I. 12. tit. 5. De condictiane ob turp. & injuſt. cauſam, leg 8. In which nevertheleſs the Roman Lawyers do not 
always follow their own Principles, ſince when Men play at the Game call'd Hazard, which was forbidden, and look'd upon as 
diſhoneſt, they allowed the Loſer to require his Money again, even beyond the ordinary Term of Preſcription. But as T bave 
ſhewed in my Treatiſe of Gaming, 1. 3. c. 9. F. 15. in this laſt Caſe the unhappy Gamiter can have no recourſe to Juſtice to re. 
cover his Money, becauſe in taking upon him to game, he renounces the Berks of the Law. The ſame thing may have place 
in my Judgment, and for the ſame Reaſon, in all other diſhoneſt Engagements, ſuppoſing that the Law permits Men to reco- 
ver again what they have given on that Account. Thus much of things evil in themſelves, and contrary to the unchangeable 
Rules of natural Right, after which it will not be hard to ſtate the Validity of ſuch Agreements as are not unlawful, otherwiſe 
than as they border upon ſuch things as civil Laws forbid. But here we muſt diſtinguiſh between a Stranger and a Fellow-Ci. 
tizen. 1. If we treat with a Stranger about things forbidden in our Country, he either knows them forbidden, or not. If he 
knows them, he has either ſearched out the Agreement, or not ; if he has ſearched out the Agreement, we are obliged neither 
to do the thing, nor to make good the Damage he =o App by it, but only to reſtore what he has already given. The Reaſon 
is, becauſe in this Caſe he may and ought to ſuppoſe that we are but ſlightly engag'd, and that we are tempted by the advant:- 
ous Propoſitions that he made us. Beſides, we often expoſe our ſelves to great Mulcts, and other Puniſhments more trouble. 
ome, of which we can't ſuppoſe that any Perſon would run the riſque. But if we our ſelves had ſearched the Agreement, we 
are not really obliged to execute the lame thing, but we muſt indemnify him with whom we are engaged. I ſay, we 
are not obliged to execute the ſame thing; for tho' Strangers are not ſtrictly obliged to inform themſelves of what paſſes 
among us, and may behave themſelves as they ſee convenient, without enquiring into the particular Laws of our State, yet 
they ought in Equity to preſume, that a Citizen whorecants an Engagement which he has entred into contrary to his Duty, 
did not engage with mature Deliberation, or at leaſt did not foreſee the Obſtacles that oppoſed the Execution of his Promiie. 
But fince he has fearched the Agreement, and ſeems to have paſſed all theſe Conſiderations upon it, 'tis juſt that ſome way or 
other he ſhould indemnify him that has truſted to him. But if the Stranger knows not of the Prohibitions, whether he has 
ſearched the Agreement, or no, then we have a more indiſpenſible Obligation to render to him all that he hath ſuffered by 
truſting to our Word; and we ought to think our ſelves happy that he dock not impute it to us as an Injury that we are ſilent, 
and let him take other Meaſures than he would have done if we had ſpoken our Minds freely. But if the Prohibitions come 
only when the Market is made and concluded, then we are not obliged to make good any Damages. For in this we ought to 
be ſuppoſed not to have conſented but under a tacit Condition, that there was no Obſtacle from the Sovereign. 2. But if thoſe 
that treat together about a thing forbidden by the Law, are Members of the ſame State, they are both ſubje& to the Puniſh- 
ment really, becauſe they could not be ignorant of the Law, and upon that Account they are looked upon to treat together as 
if there were no Law about it, and ſo to renounce the Benefits which might accrue thereby to either of them. So, though 
they did ill to engage themſelves, they ought, as far as in them lies, to ſuffer their Engagement to continue in force, and neither 
of them to break it without the Conſent of the other; yet if we can't execute the thing to which we are engaged without ſome 
t Prejudice, he to whom we have promiſed ſhould content himſelf with an Equivalent. I fay, every one ought, asfar as 
in him lies, to ſuffer the Engagement to take effect, for ſo 8 there is nothing done on either part, each of them is free 
to recant, as if they had done a thing evil in its own Nature, uſe in this Caſe we may be thought to have conſulted well, 
or acted with mature Deliberation. As for Example, if I have promiſed any Man to game with him contrary to Law, I am 
no more obliged to meet him, than to preſent my ſelf in the Field to that Man who has challenged me to a Duel, which I have 
accepted; but when I have h N and loſt, I cannot have a recourſe to Law to recover my Money, nor uſe any for- 
cible way to regain it; eſpecially if there was no Cheat put upon me by him who has won it of me. See my Treat ſe of Can- 
ing, 1. 3. c. 9. F. 15, 16. So again, If a Merchant has promiſed another to furniſh him with certain contraband Goods; when 
they have agreed for the Price, the one may refuſe to ſtand to the Bargain that he ought not to have made, and the other, 
with whom he has not kept his Word, ought to repent that he had promiſed ſuch a thing, and be eaſy that it took not effect; 
but if the Merchandize be actually delivered, or any thing be received as an earneſt of Delivery, which is therefore hoped, nei- 
ther the Buyer can lawfully refuſe to pay the Price agreed on in the firſt Caſe, nor the Seller himſelf to deliver the Bargain with- 
out ſome Prejudice to himſelf, and incurring a great Puniſhment : For then tis ſufficient to reſtore what he has received, or 
an Equivalent. With theſe Limitations nothing hinders but that an Engagement contrary to the Laws purely civil may be of 
Force between one Bargainer and another. There are . which the Laws forbid, but they ſuffer them nevertheleſs 
to ſubſiſt contrary to their Prohibition, for they may be valid between the Parties, altho' the Law nulls them, in as much as that 
and the Magiſtrate allow no Action for the Relief of either of them after they have conſented with full and entire Liberty. 
Z See what is ſaid, I. 5. c. 12. f. 22. in d. 
Dee Grotius, I. 2. c. 5. F. 14, 16. with the Notes of Gronovius the Father, and what our Author ſays above about Imper- 


fet Laws, 1. 1. c. 6. 5. 16. 
Mr. BarBtyYRAC'S NOTES on S. VII. 


This is the Determination of the Roman Law, Generaliter novimus turpes fipulationes nullius eſſe momenti, wetuti fi quis bo- 
mic idium vel ſacrilegium ſe facturum promittat. Digeſt. 1. 45. tit. 1. De Verbor. Obligat. leg. 26, 27. 

2 Thus 4 Hlonius Tyaneeus (in P ilaſtrat. 3 . 130. Ed. Morel. Pariſ.) having promiſed to bring a Veſſel richly laden 
in the Hands of Pirates, led em a quite contrary Courſe, and deluded their Expectation of Booty. 


2 Add.1 15. D. de Condition. Inſtitut. I. 35.1. 1.1. 123. D. de Verb. Obligat. b Lex Wifigothorum, I. 2. tit. 5. c. 7. © Thus 


in Apolionius Rhodins, Argon. I. 4. Alcinaus being conſtituted Umpire between the Colchians and the Argonautes, gave Judgment 
as follows, That if Medea had been + mu with 7a/on's Bed, ſhe ſhould {till remain in his Poſlet 
me Story in Hygin. Fab. 23. Apollodor. Bibliath. I. 1. ſ. 25. Orpheus in mn 

- Thus 


on, if not, ſhe ſhould be 


g reſtored to her Father. We have the 
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Thus for Inſtance, if a Man hire an Aſſaſſine to 
commit a Murther, and the Aflaſſine upon better 
Thoughts reſolves againſt the Villany, the Hirer 
cannot com pel him to fulfil his Covenant. And on 
che other Hand, if the Hirer repenting of his wick- 
ed Deſign, orders the Aﬀſaftinenot to proceed, the 
Aſſaſſine ſhall not force him to continue in his Refo- 
lution for fear of loſing the promis'd Wages. Nei- 

ther ſhall he in this Caſe demand the Money of 
the Hirer, as on whole account purely he now de- 
ſilte d, and was hindred from earning it. Nay, if 
iter he has been thus countermanded he go on, and 
accompliſh the Miſchief, the Hirerſhall not be guil- 
tyof the whole Fact, but ſnall be condemn'd only 
in ſo much as ſhall ſeem a proportionable Penalty, 
for conceiving a Murther in his Imagination, of 
which he repented before it was put in Execution. 

Grotius * obſerves, That a Promiſe of this kind is 
therefore vicious and void, becauſe it is made to ex- 
cite a Man to do a wicked Acts. 

VIII. It is a ſecond Point of Enquiry, whether 
in Caſe ſuch a Villany having been once com- 
mitted, according to the Bargain, the other Par- 
ty be obliged to pay the Price agreed upon? Which 
Gratius affirms; becauſe, ſays he, the Price or Re- 
ward before the Fact was accompliſh'd had indeed a 
Blemiſh and Imperfection, as being the Incentive to 
Wickedneſs, which Blemiſh ceaſeth, when the 
Wickedneſs is once paſt, and the Crime perform'd. 
But we cannot but declare our ſelves of a contrary 
Opinion; for a Bargain of this kind is ſo far from 
ceaſing to be vicious, when the Deed is over, that 
it ſeems then to arrive at its higheſt pitch of Baſe- 
nels, as having gain'd its end. Unleſs it bea ſmaller 
degree of Sin to have ſtolen, than to think of ſteal- 
ing; to receive the Wages of Villany, than to hope 
for and expect them; to pay the Reward, than to 
promiſe it. Indeed if the Promiſe be in its ſelf 
vicious, becauſe it is the Incentive to Wicked- 
ſs, the fulfilling of the Promiſe will certainly be 
vicious, as being the Recompence of Wickedneſs, and 
an Encouragement and Invitation to new Miſ- 
chicks. And on this account ſome ſecret Stain or 
Blemiſh is commonly thought to ſtick on ſuch Re- 
wards, even after they have paſs'd to a third Poſ- 
ſeſſor by a juſt Title; becauſe they were at firſt the 
Wages of Iniquity. Thus the Jews were forbid- 
den to bring the Price of W horedom, as an Offer- 
ing, into the Houſe of God ® Thus when Judas“ 
brought back the Wages of his Treaſon, the chief 
Prieſts thought it not lawful to put it into the Trea- 
fury. And thus it is a known Proverb, That a Fa- 
mily ſeldom thrives on an ill-gotten Eſtate . Therefore 
we can by no means aſſent to what Grotius deli- 
vers, That till zhe Time of performing the Villany, 


| the Force and Efficacy of a vicious Promiſe remains 


in ſuſpenſe; juſt as doth the Efficacy of conditional 


| Promiſes, till the Condition be made good, and of 


Promiſes about things at preſent impoſſible, till the 
things do really fall under our Power, as we have 
probable Hopes they will, at our firſt making the 
Bargain: But that when the Fatt is once committed, 
the Obligation then breaks out, and exerts its Force, 


which was not at firſt entirely wanting (in as much 
as the thing was dove by mutual Conſent) but 
was only hindred from diſplaying it ſelf by that Vice 


or Defett, with which it is attended; namely, its 


contributing to theCommiſſion of a Sin. But ſhould 
we admit this Doctrine, the Edict of Natural Law 
forbidding us to enter into Covenant about unlaw- 
ful Matters, would be void, if when the wicked 
Terms of the Covenant on one ſide were put in 
Execution, the other Party muſt by the Law of Na- 
ture be bound to ſtand to his Agreement. What 
an inſignificant Order would it be to prohibit Theſt, 
if the Act of ſtealing being once over, the Goods 
were to remain in the Poſſeſſion of the Thief, with- 
out Blame or Danger? And that Remark is very 
falſe, That there was not originally wanting to 
the vicious Covenant, an internal Force of oblig- 
ing; but that it was only kept in Suſpenſe upon 
account of the attending Wickednels, till lach 
*timeasit ceas'd to be an Incentive to Sin.” For 
to give a Pact an inward obligatory Force, it is 
not enough that it be made with the Conſent of 
both Parties, but the Subject of it onght to be ſuch 
a thing as Men have a Right and Power of diſpo- 
{ing ofat their Pleaſure. Other wiſe if mutual Con- 
ſent were ſufficient to produce an Obligation, it 
would be eaſy to overthrow all Laws, ſhould Men 
but enter into a Covenant to break them; and thus 
the Law of Nature would manifeſtly contribute to 
its own Deſtruction. It is our Judgment then, that 
with regard to the Law of Nature, neither the Actor 
ofa Villany can by any proper Right demand the 
Wages promis'd him, nor is the Perſon who hired 


him bound to pay the Reward by any inward Tie 


affecting the Conſcience. And that therefore the 
Court of natural Juſtice does not think it ſelf con- 
cern'd to enquire, whether or no a Man has com- 
mitted a Wickedneſs gratis, or to trouble it ſelf in 
giving him Relief. N en if the Cut- throat here, 
or any other Man retain'd for the Execution ofſome 
unjuſt Violence, ſhall upon the other Party's re- 
fuſing to pay him his Hire, do him ſome Miſchief in 


Revenge, no Body will pity the Sufferer, nor think 


that he had been treated injuriouſly, but only that 
he has been dealt with in his own Way. This 


then we muſt obſerve, That although Cove- 


nants, in themſelves vicious, are not obligatory by 
any intrinſical Force or Virtue, nor fit to produce 
an Action in Courts of Juſtice, yet they have ſome 
kind of Effect upon a Man, who having at firſt 
freely conſented to them, refuſes afterwards to make 
them good. For they hinder him from having any 
Right to complain of hard Uſage, in caſethe other 


Perſon _— bring him to a Compliance, or 


inflict ſome Evil on him for his Refuſal. It is true 
the Law of Nature forbids, that a Man ſhould have 
forfeited his Claim, by another's dealing injuriouſly, 
or be compell'd to pay what he does not juſtly 
owe, or ſhould be puniſh'd for denying ſo unrea- 
ſonable a Demand. But he who agrees to a vici- 


ous Covenant, does by that very Act quit all claim 


to the Favour of this Law, in as much as he en- 
deavours, ſo far as he is able, to give another an un- 


Mr. BARRBEYRA “S NOTES on S. VIII. | 


This Proverb, as any Man may perceive, makes not much to our Author's Purpoſe ; becauſe it is deſigned to ſhew, tha 


ll-gotten Goods will not proſper, and that they vaniſh as they came. 


Lib. 2. c. 11. f. 9. b Thus Apoll mins Tyaneus (in Pbiloſtrat. 1.3. c. 7. 8. 130. Edit. Morel. Pariſ.) having promiſed to 
bring a Veſſel richly | 
© Deuteronom. xxiii. 18. Foſepb. Antiq. 4. 8. 


aden into the Hands of Pirates, led em a quite contrary 
« See Matth. xxvii. 6. 


ourſe, and deluded their ExpeRations of Booty. 
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to fall very deſervedly on Perſons, to which they 
ive Occaſion by their own Fault . For In- 
ce, the Law of Nature forbids, that a Virgin 
ſhould be robb'd of that Title and Character againſt 
her Will; yet if ſne once conſents to her own Diſ- 
honour, ſhe has ſuffer'd indeed an irreparable Loſs, 
but ſhe cannot complain of any Injury that has been 
done her *. And thus too in Commonwealths, 
where Duels are prohibited by Law, a Man who has 
receiv'd a Challenge, is not bound to come into the 
Field, tho' he has given his Word to appear. Yer 
ift he freely meets his Antagoniſt, and happens to be 
wounded in the Encounter, he cannot ſay, that he 
has ſuffer'd Wrong, or demand the Charge of 


his Cure. 


juſt Power over him. And thoſe Evils are adjudg'd 


Grotius, in favour of his Opinion, 2 the Ex- 


ample of the Patriarch Judah in the Scripture , 
who appear'd very earneſt and ſolicitous to ſend 
Thamar the Price of her playing the Harlot. To 
this Mr. Selden * anſwers: That in the Judg- 
cc ment of thoſe Times it paſs'd for lawful, for a 
ec Woman free from Marriage, and otherReſtraints, 
ce to beſtow her ſelf upon a Man, without any Con- 
ce dition of living together; and this either gratis, 
& or fora Reward. And that therefore this Agree- 
cement was able to produce a Good and Valid Ob- 
ce ligation, being made about a Matter, which if 
cc not naturally, yet was civilly lawful, or accord- 
<« ing to the Opinion of States and People in thoſe 
Days. We may ſay farther, That moſt Men think 
they ought in point of Generoſity to pay ſomething 
for the purchaſe of their Pleaſures. And beſides, 
Judah might not expreſs ſo much Care and Con- 
cern „, left the Harlot ſhould loſe her Wages, but 
leſt he himſelf ſhould loſe his Staff and Ring, the 
Pledges he had left in her Hands, Another Argu- 
ment on Grotius's ſide, may bealledged in that Paſ- 
ſage of the Roman Laws © *, What is given to a 


Strumpet cannot be recover d; pet not becauſe both Par- 


ties are in a Fault; for indeed the whole Offence, as to 
this Point, is onthe fide of the Giver. Tis vicious in 
the Strumpet to prattiſe ſuch a Profeſſion, but "tis 
not vicious in her to receive the Fees of her Profeſſion. 
'The Meaning of which Determination 1s no more 
than this: Tho' to make an open Trade of Lewd- 
neſs, and to own as much before the Ædiles, did not 
fall under the Penalty of the Laws in the Roman 
State; yet all good and virtuous Men thought 
it moſt baſe and ſcandalous to engage in ſuch a way 
of Life. However, when Perſons had once fix'd 
themſelves in ſo vile a Calling, they contracted no 
new Vileneſs, by making the uſual Gain and Ad- 
vantage of it. Or to ſpeak more conciſely, the 
Buſineſs was thus; the Romans granting Toleration 
to Courteſans, the Bargains and Contracts made on 
the Score of that Profeſſion, were in their Law ad- 
judg'd to hold good and valid. Ovid indeed hath 


accuſcd theſe Bargains of Injuſtice upon anothe 
Score, | | 255 
Sola viro mulier Spoliis exultat ademiis : 
Sola locat noctes, ſola locanda venit. 
Et vendit quod utrumque juvat,quoduterque petebat. 
Et pretium, quanti gaudeat ipſa, facit. 
| Que Venus ex æquo ventura eſt grata duobus; 
Altera cur illam vendit, & alter emit ? 
| Amor. Lib. J. El. 10. v. 29, &c. 


"Tis the Nymph's Privilege the Spoils to win 

To let her Nights to ws. and 8 with ber Sin 
She ſells what both enjoy, what both invite, 
And ſets the Price upon her own Delight. 

W hat both with Pleaſure doth alike ſupply, 

Tis hard if one muſt {ell and t other buy. 


This ſtill remains true, That a Man cannot 
fairly pretend to be diſpleas d with a piece of Wick. 
edneſs, which has been undertaken with his Con- 
ſent, and for his Service. | 


Medea to Jaſon, in Ovid's Epiſt. Ep. 12. v. 131,132. 
Of culpent ali, tibi me laudare neceſſe eſt, 
Pro quo ſum toties efſe coacta nocens. 


Others may blame, you muſt of Force commend, 
For whoſe ſweet ſake I dared fo oft offend. 


Niſus to Minos, Metamorph. I. viii. v. 130, 131. 
Scelus hoc patrieque, patrique, officium tibi ſit. 


What's to my Country, and my Friends a Si 
To you's a Kindneſs. : J 


Senec. in Medea. v. oo. yoz. 
Cui prodeſt Scelus, is fecit, 
Tibi innocens fit, quiſquis pro te eſt nocens. 


he that ſins for you, ſhould in your Eyes be ſpotleſs 
Innocence. | | 


Though it be a very uſual, and a very good Cu- 
ſtom of Princes to take the Benefit (in — Ca- 
ſes) of Mens Trea/ons and Fillanies, and to punith 
the Traytorsand the Villains, that the Infection may 
not ſpread by Encouragement. Of this Proceeding, 
we have a very remarkable Inſtance, recorded by 
Paulus Orofius in his Hiſtory *. Sulpitius having 
been voted in Senate a publick Enemy, was brought 
into their Hands by the Treachery of his own Slave; 
the Conſuls, with a wiſe Diſtinction, order'd the Fel- 
low to be preſented with his Freedom, as a Reward 
for his Service to the State, and to be caſt headlong 
down the Tarpeian Rock, as a Puniſhment for be- 
traying his Maſter. Add Zonar. Tom. III. in Theo- 


phil. in initio. 


2 Tt is a Maxim of the Roman La ers, Quod guis ex culpa ſua damnum ſentit, non intelligitur dannum entire, He that 
brings a Loſs on himſelf by his own Fault, is not 2 to ſuffer any. Digeſt. . 50. tit. 17. F. 203. 
7 


ds true 


* Ip 


Though in this Caſe Ovid's Rule commonly ho 


Crimine dotata eſt, demeruitque virum, Epiſt. Heroid. 6. ver. 137, 138. 
She brings her Portion in her Crime, and wins the Husband in the Spark. | 
4 He mightily feared, and that with Reaſon,” that if his Pledge were known to the World, his Wickedneſs would be divulg- 


ed, and himſelf expoſed to the Scoffs of the Inhabitants. And for this Reaſon 'twas that he did not go himſelf to find Thamar, 

S Sed guod Meretrici datur, repeti non poteſt, ut Labeo & Marcellus ſcribunt; ſed nova ratione, non ea, quo? utriuſgue 
zurpitudo verſatur, ſed ſolius dantis; illam enim turpiter facere, quad fit Meretrix, non turpiter accipere, cum fit Meretris. 
Digeſt. 1, 12. tit. 5. De Conditione ob turp. vel. injuſt. cauſam, leg. 4. F. 3. 


"a Gen. xxxviii. 20, 
4 L. 5. c. 18. 


&c. De J. N & C. l. 5. c:4. Lib. 4. f. 3. D. de Condi? 0b, turp. Cauf. & l. 12. tit. 5. 


IX. The 


The Gainer by a Villany is deem' d the Actor; 


III 


other 


rebat; 


&c. 


Sin. 


nnot 


I 
On- 


he 


XI. The third Queſtion moved on this Head is, 
whether a Reward given for villainous Service, may 
be redemanded or recover d? And here the Law of 
Nature affords no Pretence for ſuch a Recovery, 

-ovided the Receiver has not dealt deceitfully with 
the other Party. And the other has not ſuſtained a 
great Damage *. In as much as the Giver by de- 
ſvering up the thing promis'd, intended no doubt 
ro transfer the Propriety of it; and this too in way 
of Debt, in Conſideration of a Service perform'd 
for him, which he himſelf valued at this Rate. Now 
we know that when any thing is given, even Gratis, 
all Right of Recovery ceaſeth. Nor will it alter 
the Caſe to urge, That the thing was here obtain'd 
on an unjuſt Title, and by Ways and Means ex- 
preſly forbidden by the Laws. For this Allegation 
cannot with any colour be made by the Perſon who 

ave the Reward; in as much as he voluntarily 
ban for the wicked Service, and when that 
was perform'd for him, thought himſelf to receive 
ſomewhat equal in Value to the Price agreed upon; 
nor can he complain of a Villany, of which he 
himſelf was the principal Author. Indeed the I- 
legality of the Means by which the Reward was re- 
quired, if conſider'd in regard to the publick Au- 
thority, ſhall produce this Effect, That it ſhall be 
in the Magiſtrate's Power, to take the thing from 
the Receiver by way of Puniſhment, and (if he 
ſees fit) to reſtore it to its firſt Owner. 
ſtance, if a cunning Strumpet ſhould chouſe an un- 
wary young Man out of a conſiderable Sum of Mo- 
ney, he iy fairly be obliged to refund; ſince e- 
ven in the moſt vicious Bargains ſome Shadow of 
Juſtice is kept up, and the Laws of Contracts in 
ſome ſort obſery'd. 

But farther, ſince it is accounted moſt baſe and 
vile in a Man, to demand a Reward for doing a 
thing which it is his Duty to perform Gratis, it is 
made another Queſtion, whether what he have pro- 
mis d or given for a thing before juſtly due to us, 
may be with-held or recover'd. Some anſwer ab- 
ſolutely *, That if we reſpect the Law of Nature, 
Promiſes of this kind are good and valid, ſince 
thoſe likewiſe are ſo, which we make without any 
particular Reaſon or Proſpect. Vet at the ſame 
time whatſoever Damage is ſuſtain'd by violent Ex- 
tortion, ought to be Pally repair'd. Perhaps rhe 
Buſineſs may be more clearly ſettled, if we diſtin- 
guiſ whether the thing which we ſay was before 
due to us, was due upon an imperfect, or upon a 
perfect Obligation. If the former, our Promiſe of 
a Reward for it ſhall hold good, and we cannot 
ſue for Recovery. Thus for i 
Law of Humanity obliges me to ſet a Traveller in 
his Way, and though ſuch a piece of Service may 


For In- 


nſtance, although the 
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perhaps coſt me no Trouble, yet if I bargain to re- 
ceive ſome Conſideration on that Account, I may 
fairly demand the Payment, and the other Perſon 
cannot recover what he thus parts with; unleſs I 
forced him to make a large and unreaſonable Pro- 
miſe, by filling his Head with falſe Frights, or 
any other Stratagem of Knavery. Thoſe Prom iſes 
are likewiſe valid, which we make to incite an- 
other to the more ready, and the more exact Per- 
formance of his Duty. For theſe paſs for matters 
of free Bounty and Gratuity. But if the thing was 
before owing to us in a perfect Manner *, and yet 
the Perſon who is to perform it, refuſes Compliance, 
unleſs upon our Promiſe of anew Reward, we take 
this Cafe to be the fame, as in Engagements made 
through Fear or Guile; and therefore to require the 


ſame way of Proceeding. If then, in a State of na- 


tural Liberty, a man refuſe to pay me my due, it 
is plain he does it upon Preſumption of his own 
Strength, and becauſe he believes it is not in my 
power to compel him. And conſequently, if he 
deny to fulfil a Covenant fairly made, without a 
new ſupplemental Condition, he immediately gives 
me juſt Cauſe of uſing Hoſtility to reduce him. 
And if my preſent Affairs will not permit me to 
engage in a Method of War, but incline me to a- 
gree, though on hard Terms *, I may afterwards 
require Satisfaction for the Damage I now ſuffer 
unleſs I end the Matter by an Act of voluntary For- 
ee Yet it quite alters the Caſe, if his denial 

id not proceed from meer Unfaithfulneſs and 
Wickedneſs; but from his being able to ſhew 
that he was exceedingly injured in the former Co- 
venant, to which he now demurs. As for the Mem- 
bers of Commonwealths, if they refuſe to anſwer 
an old Bargain without ſome additional Reward, 
they will be compell'd to be honeſt by a Courſe of 
publick Juſtice. 

To this we may add the Diſtinction of the Ro- 
man Lawyers © in Caſes of vicious Service, whe- 
ther the Fault or Wickedneſs was on the part of 
the Receiveronly, orof the Giver only, or of both. 
In the firſt Inſtance, they allow an Action of Re- 
covery; not in the other two. 

X. We are likewiſe orally unable or uncapable 
to perform any thing *, or to oblige ourſelves to 
ſuch Performance, about the Goods or Actions of o- 
ther Men; which are not ſubject to our Pleaſure and 
Diſpoſal. And being thus independent from us, we 


cannot by any Act of ours, whether of Promiſe or 


of Bargain, give another a Right over them, by Vir- 
tue of which he ſhould claim them as his Due. Hence 
'tis a Rule with the Civilians 2, That in caſe 
c one Man promiſe that another ſhall give or ſhall 
&« do ſuch or ſuch a Thing, neither of them ſhall 


Mr. BarBetyRac's NOTES on S. IX. 


See what J have ſaid about this Matter in my large Note on F. 6. And l. 4. c. 13. C. 16. | py 
Mr. Hertius affirms the contrary, and his Reaſon is, that by ſubmitting to a new Treaty, tho” —_ hard Conditions, he 


deprives himſelf of his Right. And if one ſuch Agreement, adds he, made after War be valid, why 


Men think by that Means to avoid it? But fee 1. 8. c. x. F. 1. 


ould it not be ſo when 


Mr. BarBtvyRAc's NOTE & on . X. 
Add alſo the things which are not in our Diſpoſal, altho* otherwiſe they really belong to us. See what I have ſaid in 


my Treatiſe of Games, 1. 2. c. 4. F. 4. Cc. 


2. The Words are, S' quis alium daturum fafturumve quid promiſerit, non obligabitur; veluti fi ſpondeat, Titium quingue aure.s 
daturum. Inſtitut. 1. 3. tit. 20. De inutil. Stipulat. F. 3. See Cujas, Obſerv. 12. 36. | 


* See Grotius, 1, 2. c. 11. ſ. 10. b Add. 1. 12. tit. 5. D. de Conditt. ob turp. cauſ. Liban. Orat. 5. I receive only thoſe 
Advantages which the Law allows me; and where is the Favour in this Caſe ? He that hath been obliged with Kindneſs, 
ought to make Requital to his Benefactor. But we can owe no ſuch return to a Judge, who doth not act out of Favour to us, 


but as the Neceſſity of the Law directs him. 


& ſtand 


Qqz 
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ſtand obliged. *” Which is very juſt and true, 
if we ſtick to the bare Words of ſuch a Promiſe: 
But becauſe it ſeems inconvenient, that an Act ſe- 
riouſly undertaken ſhould produce no Effect, we 
are apt commonly to interpret Promiſes of that 
kind in this Senſe, that the Perſon promiſing will 
take the Care to bring the other Party to perfor- 
mance, in whoſe Name he now ſeems to make 
the Engagement: Bur if I make a Promiſe to a 
Man in ſo expreſs and direct Terms as theſe, that 
I will endeavour to prevail on a third Perſon, to 
do for him ſo or ſo; I am then obliged to labour 
by all means morally poſſible, to move-that Perſon 
to a Compliance. We ſay by all means morally 
Poſſible, that is, ſo far as the other Man can honeſtly 
deſire me, and ſo far as is conſiſtent with the Na- 
ture and Method of civil Life. And if in this 
Caſe, I omit nothing on my part?, and yet the 
third Perſon refuſe to grant theRequeſt, I am not 
bound to make good the Default; unleſs this was 
an expreſs Part of my Promiſe, or was imply'd in 
the Nature of the Buſineſs*. Bur if I promiſe in 
this manner, Unleſs a third Perſon do ſo or ſo, I 
will forfeit thus much, it is manifeſt that if the third 
Perſon fail, my Engagement vill ſtand good againſt 
me. Somewhat like this we meet with in the 
Roman Conſtitutions ?, which decree that in caſe a 
Perſon diſpoſes in way of Legacy, a thing which 
belong'd to another Man, and which he knew ſo 
to belong, the Heir ſhall be obliged to redeem, 
and to reſtore it, or if it cannot be redeemed, to 
give the Value of it to the Owner. Yet certain 
it is, that a Promiſe of what kind ſoever, cannot 
lay an Obligation on the third Perſon, nor give 
the other Man a Right of requiring any thing 


immediately from him. 


But if the third Perſon be one placed under m 
Governance and Command, his Things or Action 
are not accounted another's, but my own; {© far 
as my Authority over him extends. And thus far | 
can by Promiſe or other Engagements effectuall 
diſpoſe of them, ſo as not only to bind myſelf = 
ſee the Agreement made good, but to cauſe that the 
Perſon in whoſe behalf I tranſact, ſhall as ſoon a; 
he is acquainted with my Pleaſure, be obliged b 
virtue of my Power over him, to perform the Con. 
dition. Tho' the common and regular Way of 
proceeding in theſe Caſes, is to apply to the prin- 
cipal Promiſer, and to require him to force the 
Perſon under his Care and Direction to a Compli— 
ance; and upon the Obſtinacy and Default of the 
e Party, the Action at Law ſhall lie againſt 

is Governor, unleſs he has reſign d his Charge 
and left him wholly to his own Diſpoſal. : 

XI. Laſtly, I am morally incapacitated to make 
a Promiſe with any Effect, to a third Perſon, about 
ſuch Things or Actions of mine, to which another 
has already acquired a Right; unleſs perhaps this 
other Party be content to wave his Claim*. For 
he who by a former Engagement has made over 


his Right, can have no Power left to diſpoſe of it 


anew. And all Pacts and Promiſes might be can- 
cell d and cluded with very little Trouble, were 
we allow'd to enter into new ones, either directly 
contrary to the former, or any way inconſiſtent 
with them, as to the Performance. In this Caſe 
therefore, the latter Contract is diſannull'd and ren- 


der'd ineffectual by the former, or as we ſhould ra- 


ther ſpeak, the former ſhews that the latter can be 
of no Force or Uſe. Hence, for inſtance, are all thoſe 
Covenants void, which Subjects make either a- 
mong themſelves, or with others, in prejudice ofthe 


3 So alſo the Digeſts direct, Quæcungque gerimus, cum ex noſtro contractu originem trahunt, nifi ex noſtra perſona obligationit 
initium ſumant, inanem actum efficiunt, & ideo, negue ſtipulari, negue emere, vendere, contrahere, ut alter ſuo nomine recte agat, 
poſſumus. Digeſt. De Obligat. & Action. J. 44. fit. 7. leg. 11. Certiſſimum enim eft ex alterius contractu neminem obligari. 

Cod. I. 4. tit. 12. Ne Uxor pro Marito, &c. leg. 3. 

4 In this latter Caſe the Roman Lawyers themſelves affirm, that the Promiſe obliges. 2uo0d fi eſfecturum ſe, ut Titins daret, 
ſSpoponaerit, obligatur, i. e. If he promiſed to procure that 7771 ſhould give, he is obliged, Inſtitut. ubi ſupra. See Mr. Her- 
 tius's Diſſertation, De Oblig. alium datur. faturumve in Tom. III. of his Commentaries and ſmall Tracts, printed in 1700. 

s So Livy, I. 2. c. 31. He ſeem'd to have ſatisfied his Obligation, inaſmuch as he contributed nothing on his fide to hin- 
der the Buſineſs from being perform'd. See Grotius, Book II. c. 11. / 22. and Book III. c. 21. J 30. 
6 This hath place only in ſuch Engagements where both Parties are concern'd, and not in ſuch as are the pure Effect of the 
Liberality of one of the Parties. See the Examples cited by Mr. Hertius in the Diſcourſe laſt mention'd, Set. 1. F. 8. 
7 Theſearethe Words, Non ſolum autem Teftatoris vel Heredis res, ſed etiam aliena legari poteſt; ita ut Heres cogatur redi- 
mere eam, & preſftare ; vel fi non poteſt eam redimere, Aſtimationem ejus dare — Quod ita intelligendum eſt, fi defunctus ſcie- 
bat alienam rem efſe, non fi ignorabat. Inſtit. I. 2. tit. 20. De Legatis, F. 4. Idemgue Furis eft, fi potuiſſes emere, & non emeres. 
Dig. J. 32. leg. 30. f. 6. The Reaſon of this Law, which appears at firſt Sight very harſh and rigid, is, That the Teſtator is 
reſumed un willing to do a thing ſo ridiculous as to give away What he had nothing to do with. So that he is accounted to 
r bought the thing bequeathed, if it can be, if not, the Legatee muſt have an equivalent. See Mr. Daumat's Laws in their 
Natural Order, Part I. Lib. 4. tit. 2. See. 3. F. 3, &c. 


5 Mr. BarBEYRAC's NOTES on S. XI. 


1 This Author in his Abridgment of the Duties of a Man and Citizen expreſſes himſelf after a more general way, J. 1. c. 9. 


F. 19. Unleſs the other waves his Claim of Right (Mi forte in eum caſum quo alterius jus expiraverit) which may fitly be 
added here. Mr. Thomafius in his Inſtit. Furiſprud. Divin. I. 2. c. 7.4.95, 96, 97. adds Ow 99 to the Word, re- 
cited: Unleſs he that hath promiſed may fairly hope that the Caſe may happen. So a Servant may ſafely engage himſelf to 

ſerve another Maſter, when the time which he is hired to ſerve his preſent Maſter is expired. And the Owner of an Houſe may 

romiſe to let an Apartment of his Houſe-to another, when the time which the preſent Occupier is to enjoy it is expired. But 
it is an unlawful Promiſe, and conſequently null, to engage himſelf to become a Subject of another Prince or State, upon Con- 
dition that the State of which he is a Member be ruin'd by a Civil War, or deſtroy'd after ſome other manner. By the Roman 

Laws no Man can promiſe faithfully to give a Man a Freeman, when he is made a Slave, nor a publick Thing, upon ſuppoſi- 

tion that it may become our private Poſſeſſion. Nec in pendenti erit ftipulatio ob id, quod publica res in privatum deduci, & ex 

libero ſervus fieri poteſi Sed protinus inutilis eff. Inſtit. I. 3. tit. 20. De Inutil. Stipulat. F. 2. And 'tis not with- 
out Reaſon, adds Mr. Thomaſius, that Chriſtian Princes declare a Promiſe of Marriage made by a Perſon married, in caſe his Wiſe 
or her Husband die, to be null, and puniſn both Parties that have made ſuch a Promiſe. Neverthelefs, the ſame Author in his 

Fundam. Jur. Nat. & Gent. and his Notes upon Huber. de Fur. Civ. ſays, that the Puniſhment inflicted in this Caſe ſeems to 

be very rigorous, and ſavours of Popiſh Principles about Marriage as a Sacrament. But Gretias thinks ſuch a Promiſe invalid 

in its own Nature, J. 3. c. 11. F. 8. 2. 3. | 
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Duty and Allegiance they owe to their lawful So- gation, even with his own Maſter, beſides the ge- 
rejons**. Ll neral Obligation imply'd in that State and Condi- 

” [t is 2 common Rule, That he who has the Pre- tion of Servitude; and the Reaſon of this was, 

edency in Time, has the Advantage in Right: Not becauſe his Maſter had before a full Right over all 

hat Time conſider d barely in itſelf can make any that he poſſeſs d, and all that he could do to any 

ich Difference; but becauſe the whole Power advantageous Purpoſe. 

wer a thing being formerly ſecur'd to one Perſon, 


If a Man, contrary to theſe Duties, ſhall have 
bus all others from obtaining a Title to it after- deceived and prejudiced another by promiſing a 
wards. And hence too it comes to paſs, that a thing, which either was not his own, or was be- 
Servant cannot diſpoſe of his Labour?, otherwiſe fore otherwiſe beſtow'd and ſecur'd; he ſhall be 
than his Maſter pleaſes, to whom by virtue of a oblig'd to make good the Damage; and in many 
ſormer Contract it entirely belongs. By the Ro- Caſes ſhall be liable farther to ſuffer the Penalty 
nan Laws, a Slave could not enter into any Obli- of Cozenage+. 


: See Mr. Hertius's Paræmiæ Fur. German. |. 1. c. 49, 50. The fame Author in his Notes upon this Place of our Text, 
obſerves, that the Maxim takes place chiefly in conditional Bargains, which by the Roman Law are contracted by a ſingle 
Agreement but as to other Engagements, 'tis not always true. Whereupon he alledges an Example of a thing ſold to two 
Buyers, but deliver'd to the laſt : But ſee what our Author further ſays, J. 5. c. 5. F. 5. againſt Grotius, whoſe Principles 
Mr. Hertius follows, tho' here he ſays nothing in defence of them. 

3 Our Author obſerves here, that according to the Roman Laws a Servant can't oblige himſelf to his Maſter, Sed Serous gui- 
dem non 2 Domino ſuo obligari non poteſt, ſed ne quidem ulli alteri. Inſtitut. I. 3. tit. 20. De inutil. Stipular. F. 6. And 
the Reaſon is, adds he, that the Maſter has a Right to all the Goods, and profitable Actions, or Labour and Service of his 
Slave, as he is ſo. So that a Slave can't oblige himſelf to his Maſter, but by the general Engagement he is under as his Slave. 

4 Thus Cheats and Tricking is call'd in the Roman Law, which have not a Proper Name but chiefly that ſort which our 
Author is ſpeaking of, as when one engages for a thing that belongs to another, or one thing for another ; eſpecially if the 
firſt be of more value than the laſt. As for example, If one gives Copper gilt for Silver gilt. See Digeſt. I. 47. tit. 20. 
Stellionatus. And Mr. Daumat's Civil Laws, &c. Part I. I. 1. tit. 18. Set. 3. 


2 Gramond. Hiſt. Gall. J. 5. He that is born under a Prince, doth originally engage his Faith and Allegiance to him; and 
whoſoever attempts to draw them away, is a moſt unjuſt Invader of another's Rights 3 nor will any ſuch Covenant hold good, 
being made contrary to the Laws and Conſtitution of the Kingdom. He that gives his Promiſe againſt his Prince, is by the 
very Act releas d from the Obligation. | 
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The Con TENTS of eyery Paragraph of the eighth Chapter. 


1. How many ways is a Promiſe made? v. An impoſſible and unlawful Condition. 
u. What is a Condition? vi. The Addition of Place. 
m. 4 Condition refers to the time preſent, or the] vn. The Addition of Time. 
time to come. viit. The Difference between Bargains and conditio- 
r. A Condition is either caſual, arbitrary, or mixt. II nal Promiſes. 


farther to be obſerv'd, that ſome are made tain Clauſes or Proviſo's are made good. 
purely or ſimply, and ſome under Condi- | 
tion”, or that ſometimes we oblige ourſelves ab- II. A Condition is an Appendage added to 
falately to ſuch or ſuch a Performance, and ſuch Acts, as are productive of Rights and Obli- 


( Primer s Engagements by Promiſe, this is ſometimes we ſuſpend our Obligation, till cer- 


Mr. BarBEYRAC's NOTES on Chap. VIII. S. I. 

1 The Roman Lawyers add to this Diviſion, the Determination of the Time and Place of their Performance. Vid. Inſtit. 
Book III. tit. 16. / 2, & 5. Our Author himſelf alſo ſpeaks of theſe two Circumſtances a little farther. The Words in the 
Infitutes are, Omnis ftipulatio aut pure, aut in diem, aut ſub conditione fit Loca etiam inſeri ſtipulationi ſolent Para, 
veluti QUINQDUE AUREOS DARE SPONDES? Iadque confeſtim peti poteſt. 

Mr. BARREVRAC“J NOTES on F. II. | 


' Sub conditione ſtipulatio fit, cum in aliguem caſum differtur obligatio; ut ji aliquid factum fuerit, vel non fuerit, committatur 


fipulatio, veluti, $SITITIUS CONSUL FUERIT FACTUS, 2UIN2UE AUREOS DARE SPONDES ? Inſtit. ubi ſupra, $. 4. 


We ought alſo to obſerve that there are tacit Conditions included in an Agreement, which are not expreſſed. As if a Perſon 
ſelling his Eſtate makes a Reſerve of the Year's Profits, this Reſerve ſuppoſes a Condition that there ſhall be ſome Fruits on its 
Inerdum pura ſtipulatis ex reipſa dilationem capit, veluti fi id quod in utero fit, aut fructus futuros, aut domum ædificari ftipulaus ſit. 
Digeſt. 1. 45. tit. 1. De Verbor. Obligat. leg. 73. In Princip. See what is ſaid above c. 6. F. 2. Further, Mr. Hertius obſer ves here, 
that we muſt diſtinguiſh Conditions properly ſo call'd, . what the Lawyers call a Modus, and what we call a Condition. For ex- 
ample, I have Land engaged, and I ſell it upon Condition of freging of it at ſuch a time. In this Caſe the Roman Law allows 
the Buyer to have an Action againſt the Seller to force him to free his Land at the time appointed, or let him into Poſſeſſion. 
Nam fi id adtum eſt, ut omni modo intra KalendasFulias venditor fundum liberaret, ex empto erit actio, ut liberet ; nec ſuò conditione 
emptio falta intelligetur, veluti fi hoc modo emptor interrogaverit, Erit mihi fundus emptus, ita ut intra Kalendas Julias liberes ? wel 
ita,ut intra Kalendas a Titio redimas ? Si vero ſub conditione emptio facta eſt, non poterit agi, ut conditio impleatur. Digeſt. 1.18. tit.1. 
De contrabend. empt. &c. leg. 41. init. So that ſuch a Clauſe does not ſuſpend the Obligation, nor diſannul it, that it has no Et- 
ect, but only prevents the Exaction of the Engagement till it takes place. This ſort of Agreement may be referred to the Laws 
which the Lawyers call Sub Modo, on condition that the Legatee ſhall do this or that thing, or with a Proſpect of it. See the 
Interpreters upon the Digeſts, 1. 35. tit. 1. De Conditionibus & Demonſtrat. &c. Hence it is, that Mr. Hertius calls the like Clauſe 
conſider'd in mutual Promiſes and Engagements, Cauſa finalis, propter quam aliguid fit vel prefiatur, which implies, that it is 
not altogether juſt, fince in the Example that I have alledged after him, we may clearly ſee that there is no final Cauſe or Mo- 


gations, 


298 


ations, by virtue of which their whole Force and 
Efficacy is made to depend on ſome particular 
Event, proceeding either from Fortune, or from 
human Pleaſure*. So that to the true Nature of a 
Condition, theſe two things are requiſite, firſt that 
it have the Power of deferring and ſuſpending the 
Force of the Obligation, and ſecondly that the 
Event expreſs'd in it do not as yet appear; at leaſt 
that it be at preſent uncertain, as to our Under- 
ſtanding. | Foe 

III. Hence we may conclude, that thoſe addi- 
tional Clauſes are not properly Conditions (tho' they 
ſeem to be ſuch ina Grammatical Senſe) which re- 
fer to the Time preſent, or paſt. For Futurities only 
are dark and obſcure to mortal Apprehenſions, but 
as for things which are now before us, or have al- 
ready gone over our Heads, we have uſually a clear 
Knowledge of them; and therefore they can in- 
clude no Power capable of ſuſpending our Aſſent. 
And therefore it is given as a Rule in the Inſtitu- 
tions i, that Conditions which regard the time pre- 
ſent, or the time paſt, as ſuppoſe I ſhould ſay, I 
will give ſuch or ſuch a Thing, F Titius has been 
Conſul, or if Mævius be ſtill alive; do either im- 
mediately cancel and annul the Obligation, or elſe 
do not put it off at all, nor hinder it from being 
pure and abſolute. For if the things annex'd for 
Conditions, are not as they are ſuppos'd to be, the 


Engagement is to no purpoſe; but if they are ſo, 


the Promiſe is valid as ſoon as it is made, and be- 
gins ab/olutely to oblige. Vet here it muſt be obſerv'd, 
that a Condition regarding the time preſent or 
paſt, may be added to an Obligation, in caſe both 
or either of the Parties tranſacting be uncertain of 
the Thing. And Promiſes of this kind ſeem to im- 
ply a convenient Space of Delay. Inaſmuch as no- 
thing can be demanded by virtue of them, until it 
ſhall be made clearly apparent to the Promiſer, that 
the Matter inſerted as a Condition has really hap- 
pen'd; and the Proof of this muſt neceſſarily — 
up tame time. For inſtance, a Man unskill'd in 

iſtory may be drawn in to promiſe another Per- 
ſon ten Pounds, if Cæſar ever paſs'd the Rhine. 
Now here before the Sum can be claim'd, it muſt 
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Book III. 
be made evident from the Authority of crea; 
Hiſtorians , that ſuch an Addvetture 8 
perform d. Again, if I promiſe in this manner 
* I will give fo much Money, in caſe Mev;y; 
* who is travelling abroad, be till alive; » the 
other Perſon can then only require the Money 
when I have receiv'd certain Aſſurance of Me. 
vius's Lite. But if we take a cloſer View of 
theſe Matters, we ſhall find that the above-men- 
tion'd Promiles, and the reſt of the ſame Nature 
ought to be interpreted in this Senſe, I will give 
you ſo much if you prove to me that Ceſar paſ'd 
the Rhine, or that Mævius the Traveller is now 
living; and thus they become truly conditional; 
but then the Condition is not the 'Truth and Cor 
tainty of the preſent, or paſt Act, conſider'd in 
themſelves, but the future Proof of it to the pro- 
miſing Party. It is certain therefore, that if the 
Truth of the Matter inſerted was known on both 
ſides, and the Perſons were in earneſt, the Promiſe 
is not conditional, but abſolute. Again, if both knew 
the Matter to be falſe, the Promiſe ſhall paſs for a 
Jeſt, and conſequently produce no Obligation. If a 
future Thing be added which they knew muſt in- 
fallibly come to paſs, as ſuppoſe, if the Sun riſe to 
morrow, tis generally agreed that ſuch a Clauſe 
ought not to be reckon'd a Condition; inaſmuch 
as the future Event being already known to be 
moſt certain and neceſſary, does not delay the Obli- 
tion, nor hinder it from taking place this very 
nſtant. Yet becauſe we ought not eaſily to 
preſume that the Clauſe is added for no reaſon, it 


is worth while to conſider, whether in ſuch a 


Promiſe, the Particle if be not put for the other 
Particle when, ſo that the Engagement ſhall not 
be conditional, but only made for a Day hence; 
as ſuppoſe thus, I will give ſuch or ſuch a thing to 
morrow, when the Sun riſeth. 

And thus we find that every Condition, properly 
ſo call'd, includes ſomewhat which is at preſent 
uncertain, at leaſt to one of the Parties, betwcen 
whom the Buſineſs is tranſacted; and the Obligation 
remains in Suſpence, till the thing ſhall hereafter 
come to pals, or ſhall be demonſtrated, by good 


tive, but only a Stipulation, by which the Seller puts off the Delivery of the thing ſold, till he can redeem it, which he engages 
to do at a certain time. Theſe ſorts of Promiſes may be referred to thoſe. which are made for a certain Day, becauſe the time is 
always prefix d, or which will eome ſooner or later, tho! it be not appointed. Mr. Hertius maintains with Reaſon, as ſome 
others do, that where there is a doubt, a Promiſe ought to be thought purely conditional rather than made on a ſure Foot. 
Our Author here includes fully the Effect of Conditions, for they not only ſuſpend the Effect of an Engagement, but 
diſannul or change them where they are already. Mr. Daumat in his Civil Laws, &c. Part I. J. 1. tit. 1. Sef.g. F. 6. ſays 
well, that Conditions are of three ſorts, according to the different Effects which they produce. The firſt is, ſuch as accom- 
liſh the Engagements that depend on them, as when 'tis ſaid the Sale ſhall take place if the Goods be deliver'd on ſuch a day. 
he ſecond is, ſuch as diſſolve a Bargain, as when 'tis ſaid, in caſe ſuch a Perſon comes at ſuch a time, the Hire of the Houſe 
ſhall be void. The third is, ſuch as neither accompliſh nor diſſolve an Agreement, only making ſome Change in it, as if one 
agree that in caſe an Houſe that is Lett be _ to the Tenant without certain Moveables which are promiſed him, the Hirer 


ſhall have it ſo much the cheaper. Read the fore-quoted Section of Mr. Daumat. 


1 Mr. BARREY RAC“ NOTES on . III. | | 

* Conditiones que ad preſens vel preteritum tempus referuntur, aut ftatim infirmant obligationem, aut omnino non differunt; 
weluti, ST TITIUS CONSUL FUIT, vel S MAUS VH, DARE SPONDES ? Nam i ea ita non ſunt, nihil valet ſtipu. 
5 . fin Je ita ſe habent, ftatim valet, Inſtit. I. 3. tit. 16. De Verbor. Obligat. F. 6. See Mr. Bynker/hoek's Oberrat. 
Jur. Rom. I. 4. c. 15. 5 : 

2 J know not on what our Author grounds himſelf here, ſince in the Moment which Men treat, the Fact, either preſent or 
future, on which the Effect of a Promiſe depends, is poſitively true or falſe, the Obligation from that Inſtant ſeems either abſo- 
Jutely null or valid, and conſ uently no Condition properly ſo call'd can ſuſpend the ; pico ator All that reſults from ſuch a 
Clauſe is, that the Promiſe can't be claim'd till the Truth of the Fact be proved; for as the Roman Lawyers ſpeak very well, Sue 
111 1 Junt certa, non morantur obligationem, licet apud nos incerta fint. Inſtitut. 1. 3. tit. 16. De Verbor. Obligab. f. b. 
E he'e ſorts of Promiſes paſs for conditional 4 52 when we treat about a Matter of Fact, of which there is no Certainty whether 
it will be true or no. For then the Uncertainty produces the ſame Effect as if the Clauſe depended upon a future Accident. 

3 The Conjunction, Sz, which can't be expreſſed in our Language, is elegant in the Lal in. | 

+ Quia gue cungue ſub eonditione traduntur, ita demum fieri poſſunt propria & peculiaria, fi conditio conſummata eſt. Quintilian De- 
clam. 336. Mr. Hertius, who quotes this Paſſage, obſerves at the ſame time that the Diſtinction made by the Roman Law about this 
Matter agrees not with the Natural Law. The Lawyers ſay, that there is a Difference between Engagements upon condition, and 
ſuch as depend on a Promiſe at a certain time. In the firſt nothing is due before the thing ſuppoſed exiſts, whereas in the other there 
is a due from the Moment the Promiſe is made, tho the Perſon can't demand any thing tl the time is come. Cedere diem ſigni- 


4 Evidence, 
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Evidence, to have already happen'd. When the 
Condition appears true, the Obligation begins to have 
a1zr2and abſolute Force; if the Condition fail, the 
Obligation expires with it. 5 

IV. Conditions are commonly divided into poſſi- 
zy and impoſſible. The former are ſuch as make an 
Obligation depend on ſome Event, which may na- 
/yrally or morally happen. And are again ſubdivid- 
ed into caſual, arbitrary, and mixt. A Caſual 
Condition is ſuch as depends, either on the plea- 
fare of a third Perſon, not obnoxious to our Power 
and Authority, or elſe on mere Chance and Fortune 
in reſpe& of us, as ſuppoſe in ſuch a Promiſe as 
this, I will give you Ten Pounds, if Caius marries 
Titia; or if it don't rain within theſe three Days, &c. 
arbitrary Condition is ſuch as depends, as to its 
being or not being, on the Will and Power of him, 
to whom a Promiſe is made under that Limitati- 
on*. But ſhould a Condition be annexcd, de- 
ending on the Pleaſure of the Promiſer 3, the 
Engagement would be inſignificant ; as if one 
ſhould ſay, I will give you Ten Pounds, if I think 
ft. Forthe Senſe of ſuch a Speech amounts to no 
more than this: I make you an abſolute Promiſe 
that at preſent, and hereafter too, it ſhall be my 
Choice to promiſe abſolutely, or not. And therefore 
the other Party can hence acquireno Right, unleſs 
the Offer be od improved to a full and per- 
fect Engagement; ſince the Condition here men- 
tion d may be perpetually ſtopt, or eluded by the 
Promiſer. So that we may reaſonably ſay, That what 
is perfectly in our Power, ought not to be confounded 
with, or thrown amongſt, Matters of Chance or Acci- 
dent. If the Condition be indeed in the power of the 
Promiſer, and yet ſuch as he is not able, or is not wil- 
ling always to elude, it muſt be enforced by ſuppo- 
ſinga particular Time, beyond which it cannot be 
deterr'd ; as if T ſay, [will give you ſuch a Sum of Mo- 
ner, if I marry, that is, when I marry. 

From what has been hitherto offer'd, we m1y be 
able to explain more accurately the Aſſertions of 
Grotius* upon the ſame Head. He ſays, That if 
the thing promiſed be not at preſent in the Power of 
the Promiſer, but may be hereafter, then the Strength 


ney, if you marry ſuch a Gentlewoman. 


5 ©... 
and Efficacy of the Promiſe lies in ſuſpenſe; for it 
muſt then be ſuppoſed to have been made conditionally, 
that is, in caſe the Promiſer ſhould have it in his 
Power. Now this Rule weallow to hold good, pro- 
vided that the other Party knew the thing not to 
be at preſent in the power of the Promiſer. For o- 
ther wiſe it looks like Knavery, when a Man expects 
an abſolute Promiſe, which ſhall begin to bind im- 
mediately, to put him off with a conditional one, 


which cannot take place till hereafter. He adds, If 


the Condition whereby the thing is promiſed, may be 
brought into our Pozver, be it ſelf in our Power, we are 
obliged to do whatever is morally fit and juſt, for the 
Performance of it : That is, if I promiſe you any 
thing, which at preſent is impoſſible to me, bur 
may by my Pains and Care be hereafter rendred 
poſſible, I am bound to uſe all my Endeavours, that 
I may become able to diſcharge my Engagement #. 
For Inſtance, a young Student in the Law promiſes 
a Man to plead all his Cauſes in the Court, if he 
arrive at any good Skill in his Profeſſion. Here 
according to Grotius's Rule, the Student is under 
an Obligation to ply his Bufineſs with his utmoſt 
Strength and Diligence, that he may make himſelf 
fit for the Bar. But this will not hold, unleſs the 
Perſon promiſing has expreſly declare, or given 
fair 2 that he will ſet himſelf in earneſt 
to the acquiring ſtrength for the Performance. O- 
therwiſe the Condition may be delay'd in infinitum. 
We may obſerve too, that Grotius here uſeth the 
Term, Conditio Poteftativa, quite contrary to that 
Senſe in which we have above defined it; he makes 
It to be in the power of the Promiſer, we in the 
power of him to whom the Promiſe is directed. 
Lafily, A mixt Condition is that the fulfilling 
of which depends partly on the power ofhim who 


receives the Promiſe, and partly on Chance; as 


thus for Inſtance, I will give you a Sum of Mo- 
Now this 
is not purely at your Pleaſure; for the Gentle- 
woman mav refuſe your Suit, or may die before 
the Match is finith'd. | 
Wehaveonly this to add, That a Condition is 
then look'd upon as perform'd, when the other Par- 


feat, incipere deberi pecuniam. Venire diem fignificat, eum diem venifſe, quo pecunia peti poſſit. Ubi pure quis ftipulatus fuerit, 
& ceſit, & wenit dies; ubi in diem, ceſſit dies, ſed nondum venit, ubi ſub conditione, neque ceſſit, neque venit dies, pendente ad huc 
cnditione, Digeſt. 1. 50. tit. 16. De verbor. ſignif. leg. 213. Hence they infer, that what Men pay through Miſtake, before 
the Condition is fulfilled, may be recovered, as if it were not due; but *tis not ſo in Payments made before the time. In diem 
Debitor, adeo Debitor eſt, ut ante diem ſolutum repetere non poſſit ſub conditione debitum, per errorem ſolutum, pendente guidem 
cmditione repetitur, conditione autem exiſtente, repeti non poteſt, 1. 12. tit. 6. De Conditione indeb. leg. 10. 16. See Laws 17,18. 
But Mr. Hertius thinks, that if we judge by the Light of Reaſon only, we may require our Due as well in the laſt as firſt Caſe. 
For (fays he) in both, according to the Roman Law, neither of the Parties can recant without the Conſent of the other, before 
the Exiſtence of the ſuppoſed Fact, or the Term agreed on. In both the Obligation deſcends upon the Heirs, in both Caſes 
there can be no Action at Law. All the difference then that can be is this, That the Condition may fail ſometimes, whereas 
the Term, either fixed or uncertain, will come certainly. Hence Mr. Hertius concludes, contrary to the Opinion of many 
Doctors, that when we promiſe a thing which is not in Nature, and which can't take place, but on the account of a future En- 
ga-ement regulated by the Laws, the Promiſe is really gonditional, tho? there be a time fixed; as if a Man promiſes 1ny one the 
Fruits of a Year, and to give ſuch a Portion with his Daughter. For it ſuppoſes that there will be Fruit, and that the Mar- 
rage will be compleated. Vid. Digeſt. I. 23. tit. 3. De Fure Dotium, leg. 21. & 1. 45. tit. 1. De Verb. Obligat. leg. 73. 


Mr. BARRBEYRAC“C NOTES on & IV. 

We find this Diviſion in the Code, 1.6. tit. 51. De Caducis tollend. F. 7. Sin antem aliquid ſub conditione relinguatur, 
vel caſuali, wel poteftativa, vel mixta, quarum eventus ex fortuna, vel ex honorate perſonæ voluntate, vel ex utrogue pendeat, &c. 

2 Theſe ſorts of Conditions, as our Author obſerves here, are alſo called promiſcuous in the Digeſts, l. 35. tit. 1. De Con- 
ditionibus & Demonſtrat. &c. leg. 11. F. 1, 7 

3 Stipulatio non valet, in rei promittendi arbitrium collara conditione, Digeſt. I. 45. tit. 1. De Verb. Obligat. leg. 17. Ilan 
autem ſtipulationem, $S1VOLUERIS DARI? inutilem c conſtat, Ibid. leg. 46. 5. 3. See alſo, the 108 Law, F. I. & I. 18. 
tit. 1. De contrabenda Emptione, &c. leg. 7. princip. &c. & 1. 44. tit. 7. De: Obligat. & Action. leg. 8. 5 a 

Probably ( ſays Mr. Thomaſius in his Inſtit. Furiſpr. Divin. 1. 2. c. 7. F. 112.) Grotius had ſome Example in his Mind, as 
this, 1% marry you, if I commence Doctor. From whence Mr. wir: infers, that as he had not a ſtock of Learning great enough 
to commence Doctor in an Univerſity, a young Man who promiſes Marriage on that Condition may eaſily diſengage himſelf. | 


— 


Lib. 2. c. 11. f. 8. n. 2. Si conditio poteſtativa. 
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ty concern'd, does himſelf hinder it from being the ſame, as if it were naturally ſo. Should th 
. perform'd®. other Party accept of this vile Condition 5, bs 


V. Impoſſible Conditions are either naturally actually fulfil it, how far he may then claim the 
or morally ſo; that is, ſome matters by the Nature Performance of the Promiſe 4, is eaſily to be 4 
of things cannot be done, others by the Laws ought ther'd from the preceding Chapter, &. &. 8¹ 
not to be done. Such Conditions annex d, eſpe- In Commonwealths, Proviſion may be made h 
cially if both Parties knew them to be ſuch, do, ac- Civil Ordinances, that in a Promiſe utter'd under 
cording to the plain and ſimple Conſtruction of the a Condition naturally impoſſible, eſpecially if the 
Words, render the Promiſe negative, and therefore Party to whom it is directed knows not that it js 
null. In Buſineſs tranſacted between thoſe who impoſſible, the Condition ſhall be null, and the 
live in a State of natural Liberty, a Conditon na- Man reſcued from the Cheat and Deluſion. As for 
zurally impoſſible does plainly ſhew that the whole thoſe Pacts and Promiſes, to which vicious Congj. 
thing is void: Only with this difference, that to tions are annex di the Laws of all Countries moſt 
deny ſome Requeſts in ſuch a round about way, wiſely declare them void; leſt the Contracts of 
by making the Anſwer run affirmatively, but private Men ſhould tend to the Subverſion of the 
clogg'd with an impoſſible Condition, is uſually publick Eſtabliſhment. And thus the Roman Laws 
reckon'd an Affront; when a plain Denial might diſannull'd all impoſſible, vile, or jeſting Conditi- 
not have been taken ill.. And as to this Point, ons inſerted in Wills; becauſe it was thought 
if the Condition be morally impoſſible, the Caſe is moſt abſurdly unreaſonable, that Men in a Buſineſe 


The Author ſays here, The other Contractor. (Si per alterum ſtet, quo minus conditio impleatur.) But the Law to which 
he refers us ſhews that 'tis badly expreſſed thro' Inadvertence. This is the Fact: A Man buys a Library upon Condition that 
the Magiſtrates ſhall allow him a place to ſet it in; but he is the Cauſe himſelf why they deny him a place. Hereupon the 
Lawyers determine that the Seller may force him to take away the Books, and pay the Price agreed on, becauſe the Buyer pre. 
vented the Performance of the Condition. Labeo ſcribit, Si mihi Bibliothecam ita vendideris, fi Decuriones Campani locum ibi 
wendidifſent, in quo eam ponerem, & per me ſtet, quo minus id a Campanis impetrem, non efſe dubitandum, quin præſcriptis ver. 
bis agi poſſit. Ego etiam ex vendito agi poſſe puto, quaſi impleta conditione, quum per emptorem flat, quo minus impleatur, Digeſt. 
1. 18. tit. 1. De contrahend. Emptione, &c. leg. 50. Further, it is certain, and it is a Maxim of the Roman Law, That is 
either of the two Contractors hinder the Accompliſhment of a Condition which 'tis their Intereſt not to be fulfilled, whe. 
ther the thing depend upon his own Fact, or not, the Condition is accounted as fulfilled in refpe& to him, and the other has! 
fuli Right to require the Performance of his Promiſe. The Lawyers extend this to the Promiſe of Enfranchiſement, and t, 
a Legacy by which a Perſon is made an Heir upon certain Conditions; inſomuch that when the Slave, Legatee, or Heir ſo 
made, have performed what is expected on their part, they have gained their Liberty, Legacy, and Inheritance. In Jure civil 
receptum eft, quoties per eum, cujus intereſt conditionem non impleri, fiat, quo minus impleatur, perinde haberi, ac fi conditio impleta 
Fuiſſet, quad ad Libertatem, & Legata, & ad Heredum inſtitutiones perducitur; quibus exemplis ſtipulationes quoque committun- 
tur, cum per promiſſorem fattum eſſet, quo minus ſtipulator conditioni pareret, Digeſt. I. 50. tit. 17. De Diver). Regul. Jur. leg, 
161. See alſo leg. 39. 174. of the ſame Title, and 1. 35. tit. 1. De Condit. & Dem. leg. 24. where we muſt read with Het. 
man, Obſerv. 4. 28. Cujus intereſt conditionem NON impleri. 
| Mr. BaxBEYRAC's NOTES on S. V. 

' Impoſſible Conditions are not, properly ſpeaking, true Conditions. For they neither ſuſpend an Engagement, nor dif. 
annul and change an Agreement which is already valid. For they either cauſe the Promiſe to be abſolved from the beginning, 
or cancel the Engagement forthwith, or hinder it from coming to an iſſue. Before we defined a Condition, we have diſtinguiſh- 
ed the different Significations. Titius Obſervat. 237. Further, the Clauſe which contains an Impoſſible Condition, is either 
Affirmative or Negative. Our Author ſpeaks only of the firſt ſort. As for the other, tis evident that it abſolves from an En- 
gagement, as if we promiſe a thing to any one on Condition that he will catch the Moon in his Teeth, or commit Parricide. 
See the ſame Mr. Titius Obſerv. 239. We may alſo find ſeveral Things about Conditions in general in Mr. Thomafi 5's Di- 
courſe, De Filios ſub conditione ſi ſe filium probaverit, hærede, inſtituto, and principally Chap. 2. It is the 10th in thoſe printed 
at Leipfich. | 

s 85 Tinpeffbili Conditione factam ſtipulationem conſtat inutilem eſſe, Digelt. I. 44. tit. 7. De Obligat. & Action. leg. 1. J. 11. 
Non ſolum /tipulationes ſed etiam cœteri quogq; contractus, veluts emptiones, locatione. . quia in ea re, quæ ex dlorun 
pluriumdi conſenſu agitur, omnium voluntas ſpectetur, quorum proculdubio in hujuſmodi actu, talis cegitatio eft, ut nihil agi exi- 

fiment appoſita ea conditione, quam ſciunt e impoſſibilem, Ibid. leg. 31. See alſo the Inftitutes, 1. 3. tit. 20. De inutil. 
Stipul. F. 11. | | : 

3 Generaliter novimus turpes ſtipulationes nullius eſſe momenti, veluti fi quis homicidium vel ſacrilegium ſe facturum promittit, 
Digeſt. 1. 45. tit. 1. De Yerbor. Obligat. leg. 26,27. Item quod Leges fieri probibent—veluti fi ſororem ſuam nupturan [161 aliquis 
ipuletur, Ibid. leg. 35. f. 1. The ſame Lawyers ſay, with Reaſon, that it hath place, when likewiſe the thing is afterward al- 
lowed by the Laws, becauſe we muſt judge of a Promiſe according to the time it was made in. Nullius momenti fore tipulatic- 
nem, perinde ac fi ea conditio, que natura impoſſibilis eſt, incerta efſet, nec ad rem pertinet, quod jus mutari poteſt, & id quod nunc 
impoſſibile eſt, poſtea paſſibile fieri ; non enim ſecundum futuri temporis jus, ſed ſecundum preſentis debet Aſtimari ſtipulatio, Ibid, 


leg 137. F. 6. 

p 155 plain, not. For every Promiſe made on ſuch a Condition, is null in it ſelf, inſomuch that none hath Right to re- 
quire the Accompliſhment. *Tis another Queſtion, whether we may require a thing actually given by virtue of a Promiſe made 
on ſuch a Condition already executed? See what is ſaid Note 2. upon F. 6. of the foregoing Chapter. 

5 See the Text quoted in Note 3. and Digeſf. I. 7. tit. 8. De u/u & hibitat. leg. 8. F. 1. 

6 That is to ſay, the Legacies which the Teſtator makes to depend upon ſuch a Condition, were not allowed to be effectual. 
Sub Impoſſibili Conditione vel alis modo factam inſtitutionem placet non vitiari, Digeſt. 1. 28. tit. 7. De Conditionibus, 
Inſtit. leg. 1. Conditiones contra Edicta Imperatorum, aut contra Leges, aut guæ Legis vicem obtinent ſcriptæ, vel contra bonos 
mores, vel deriforie, aut hujuſmodi, quas Prætores improbaverunt, pro non ſcriptis habentur, & perinde acſi conditio Hereditati, 
fine Legato adjecta non efſet, capitur Hereditas Legatumve, Ibid. leg. 14. See Mr. Daumat's Civil Laws in their Natural Order, 

Part 2. J. 3. tit. 1. Sect. 8. §. 18, &c. Tis eaſy to diſcern the difference as to Validity, which the Laws make here between Pro- 
miſes and Agreements made between Men when they are alive, under an impoſſible Condition, or diſhoneſt, and the Diſpoſals of 
a Teſtator attended with the like Condition. In the firſt the Condition is impoſed by the Conſent of both Parties, who know- 
ing it, tis ſo much the worſe for him, becauſe he knows how things were managed, and could have no reaſon to look upon it 
as a ſerious Action. See leg. 31. of the Digeſts, De Obligat. & Action. quoted Note 2. foregoing. But 'tis not ſo in Wills. The 
Legatee has no Knowledge of the Teſtator's Deviſes, and ſo is far from looking upon his Declaration as a Trifle, that he be- 
lieves he ated ſeriouſly in his laſt Moments, although the Condition ſeemed to inſinuate the contrary. 

a When Militiades in Corn. Nep. c. 1, 2. ſummon'd the Lemnians to yield up their Iſland to the Athenian Power, they an- 
ſwer'd in a ſcofling manner, that they'd then ſurrender, when the North-wind, which was directly contrary to Athens, brought 
him from home to Lemnos. The General took no more notice, but failing by them, poſſeſſed himſelf of Cherſoneſus, and there 
fix'd his Seat and Command; and ſoon after return'd to Lemnos,whither now the North-wind directly carried him, and claim'd 
their Promiſe; his Home, as he ſaid, not being now Athens, but Cher/oneſus. The Inhabitants not daring to make Reſiſtance, 
fairly quitted the Iſland ; but it was, non dio, ſed ſecunda fortuna adverſariorum capta, not won by the force of their Words and 
Engagement, but by the good Fortune of their Enemy. Such was the Promiſe of Leſdeguier made to Mapheo Barberiniabout 
profeſſing the Ramiſo Religion, which we find in Gramond. Hiſt, Gal. I. 16. p. 708. | c 
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CHAP. IX. 
oy ſerious and grave, ſhould be put upon with 
no and ee Clauſes . y 
” VI. If in Promiſes mention be made of a certain 
place, without mention of a certain time, it is taken 
for granted, that ſo much time ſhall be allow'd 
for performing the Promiſe, as will ſerve to bring 
Man conveniently into the Place of Action". 
VII. But in caſe a limited Time be expreſly 
add, this will cauſe that the Obligation ſhall not 
its Effect till ſuch a Space beexpir'd, or that 


Dana ſhall be made before the appointed 


VIII. It may be convenient in the laſt Place to 
examine in what Points theſe conditional Promiſes 
iiffer from Pats, and in what Points they may be 
reſembled to them. In this then both thoſe kinds 
of Engagements ſeem to agree, that as the former 
Jo not bind, unleſs the Condition be made good, fo 
the latter, when one Party forbears to perform the 


Articles, do by no means oblige the other*. And 


hence it is a common Remark; that the particular 
Heads of a Contract are in the manner of ſo many 
Conditions. Some indeed make one Exception to 
our Rule about Facts; that in caſe any Article 
ſhould be added, not for uſe, but e out of 
Gallantry or Compliment, the Non- performance 
of ſuch a Matter ſhall not releaſe the other Party 
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from his Obligation. But as little Indulgence as 
poſſible ſhould be granted to this Exception; as 
well leſt Men ſnould abuſe it hy applying it to the 
principal Articles, as becauſe it is not to be pre- 
{um'd, that Perſons would clog a ſerious Covenant 
with Clauſes impertinent and unneceſſary. Gra- 
mond. Hiſt. Gall. l. xvi. obſerves of the ſecret Arti- 
cles of Marriage between Charles the Firſt, when 
Prince of Wales, and Henrietta of Bourbon, that 
they were added by the moſt Chriſtian King in 
compliment to the Court of Rome; neither Pa 
imagining that they were intended to be kept. 
Promiſes under a poteſtative or arbitrary Condition, 
do in this agree with Pacts, that in both a Man 
muſt perform ſomewhat on his ſide, before he claim 
the Promiſe or Bargain of the other Party: But 
in this they differ, that in the former the Perſon 
promiſing does not think it much his Intereſt whe- 
ther the thing be perform'd, or no; at leaſt he 
does not intend to oblige the other Party to a 
Compliance, bur leaves him to uſe his own Plea- 
ſure. But in Pacts, as the Reaſon why I have un- 
dertaken any Performance, is the Proſpect of ſome- 
what to be done for me by the other Perſon; ſo 
if he fail in his part, I am not only releas'd at pre- 
ſent from mine, but I may oblige him by force to 
ſtand to the Agreement. 


| Mr. BarxnBeyYRACs NOTES on S. VI. EEE. | 
t Loca etiam inſeri ſtipulationi ſalent, veluti CARTHAGINI DARE SPONDES ? 2ue ftipulatio licet pure fieri videtar, 


tamen reipſa habet tempus adiectum, quo promiſſor utatur ad pecuniam Carthagini dandam, Inſtit. I. 3. tit. 16. 


e Verbor. O;ligat. 


5. 5. See Digeſt. 1. 45. tit. 1. leg. 73. in Princip. & leg. 137. F. 2. As alſo Mr. Daumat's Civil Laws, c. Part I. I. 1 
tit, 1. Se. 3. F. 6. And Digeſf. Tit. De eo quod certo loco dari qportet, I. 13. tit. 4. 
Mr. BARREY RAC NOTES on . VII. 


1 Id autem quod in diem ſtipulamur, ſtatim guidem debetur, ſed peti prius quam dies venerit, nom poteſt, Inſtit. 1. 3. tit. 16. F. 2. 


See Mr. Daumat in the Place above- cited, 5. 7. 


Farther, it is certain that whenever there is no time fix d for the performing 


of the thing engaged, the Promiſe is forthwith to be executed, and will admit of no other Delay than the Nature of the Thing 
requires. Quotiens autem in obligationibus dies non ponitur, praſenti die pecunia debetur, niſi locus adjectus ſpatium temporis in- 
duat, quo illo paſſit pervenire, Digeſt. 1.45. tit. 1. De Obligat. & Action. leg. 41. f. 1. See alſo Lib. 50. tit. 17. De Diver/. 
Rep. Jur. leg. 14. And Semeca's Excerpt. Controv. 3, 5. ſub fin. f | 

Mr. BARBENYRAC C NOTES on S. VIII. 


t See what is ſaid Lib. 5. c. 11. F. 9. 


Thus Eumolpus's Will runs in Petronius, Let all thoſe to whom I have given Legacies, beſides my Children, receive 
them upon theſe Terms and Conditions, that they cut my Body in pieces, and eat it amongſt them before the People.” Of 


the ſame kind is Tireſias's merry Story in Horace, |. 2. 1. 5, 84, &c. 
Me Sene, quod dicam, factum eſt. Anus improba Thebis, 


Ex Teftamento fic eſt elata: Cadaver 
Unfum oleo largo nudis humeris tulit Heres: 


Scilicet elabi fs poſſet mortua : Credo 
Qued nimium inſtiterat ident. 


Which Place the Scholiaſt thus interprets, The old Gentlewoman order'd by Will, that her officious Heir ſhould carry her 
« Body naked, well oil'd, upon his Shoulders to the Grave, with this pleaſant Thought, that ſhe might at leaſt lip from him 
% now ſhe was dead, tho' he had tuck ſo cloſe to her during her Life, that ſhe could never before eſcape his Importunity.” See 
more on this Point in the Civi/ians, in Lib. 7. tit. 8. D. de uſu & Habit. | 
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IX. 


Of the Miniſters or Agents concern d in contracting Obligations for other Men. 


The Cox ENTs of every Paragraph of the ninth Chapter. 


1. Ve may promiſe and bargain for another. 
I. How many ſorts of Commiſſions there are? 
I. How if a Deputy die before he has finiſh'd ? 


Iv. The Difference between a Deputy and Mediator. 


and Promiſes,not immediately by ourſelyes,but 
by ſome Agent or Proxy. What Rules are to 
be obſer d in fuch Proceedings, it is now our Bu- 


I. is very uſual for us to confirm and ratify Pacts | 


v. How far another may accept a Promiſe for as. 
vi. Heirs can't accept a Promiſe for a Perſon dead. 
vii. Of a Burden anne#'d to a Promiſe. 

vt. The general Diviſion of Patts or Bargains. 


ſineſs to explain. This then is certain, that a Man 
is oblig'd, not only when he makes known his Con- 
ſent to the Perſon towards whom the Obligation is 
directed, 1 from his own Mouth, — 
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Matters be inſerted in them, as are difapreeable to 


alſo when he figniGes the ſame” to another Man, 
whom he has impower'd to tranſact on his behalf. 


The Agent in ſuch an Affair is to be look'd on as 


a kind of inſtrumental Cauſe; inaſmuch as he not 
only does all by another's Authority i, but likewiſe 
acquires no proper Right, brings no Obligation to 
himſelf, referring to the Perſon with whom he is 
appointed to treat; but obtains a Right only for 
the Perſon who has employ'd him, and to him in- 
deed he ſtands under an Obligation to manage his 
Concerns with Honeſty and Faithfulneſs. For thoſe 
Actions of another do produce an Obligation or a 
Right in us, and are conſequently to be efteem'd owrs, 
for the performing of which we have inveſted the 
other Perſon with full Power, and have openly pro- 
feſs'd that we will acknowledge them for our own. 
But before a third Man can treat to any Effect or 
Purpoſe with ſuch a Perſon, tis neceſfary he be 
well aflur'd that we have choſen and conſtituted 
him the Interpreter of our Will, and that we will 
account whatever he acts as perform'd by ourſelves. 
On this Foundation depend moſt of the Rules of 
the Roman Law concerning Deputations againſt 
the? Maſters of Ships for the Facts of their Depu- 
ties againſt Merchants, for the Tranſactions of 
their Factor, and againſt the + Maſter of a Family 
for the Deed of his Slave, or his Son. | 
II. Now we are wont to depute another to co- 
venant in our Name, either by a general Commiſ- 
ſion i, impowering him to do whatever he thinks 
moſt convenient for our Affairs; or by an expreſs 
and limited Form, preſcribing him both the Sub- 
je& and the Manner of his proceeding. In the for- 
mer Caſe I ſtand oblig'd by whatſoever he has con- 
cluded about the Buſineſs in hand, honeſtly, or 
bona fide. It is neceſſary to add this Reſtriction; 
for he cannot bind me by what he does treache- 
rouſly, and with a knaviſh Deſign of circumvent- 
ing and abuſing me; inaſmuch as when I conferr'd 
ſuch Authority upon him, I muſt be 14g, to 
have ſuppos'd his Integrity as an eſſential Condition. 
Nay, the acting bona fide, or uprightly and faith- 
fully, implies this farther, that what the Subſtitute 
performs, ſhall not derogate from the Honour and 
Advantage of his Principal; at leaſt ſo far as the 
preſent Poſture of Things will bear. For to be ig- 
norant of theſe Points is almoſt as groſs a Pauls, 
as open Diſhoneſty*. The ſame muſt be ſaid of 
thoſe blank Papers with our Names ſubſcrib'd at 
the bottom, which we often deliver to our Agents 
to be fill d up and ram'd into Inſtruments of Obli- 
gation. Theſe ſhall not bind us at all, if any ſuch 


Boo III. 


the Nature of the Affair given in Charge | 
as we cannot be oof to have ms. oe — : 
We have a famous Inſtance of ſuch a Cheat . 
Blanks recorded by Zonaras, Tom. iii. and by Ch. 
cas, Tom. iii. in Roman. Lacapen. circa ae 
The Patriarch 77ypho being accus'd of ee 
Ignorance, and as one that was not ſo much as ca- 
pable of writing, to confute the Cenſure, wrote 
down his Name in a fair Paper, before the Judges 
appointed: This Paper Theophanes of Cæjarta fifld 
up with a formal Reſignation, and ſo brought it 
to the Emperor; who, as the Plot had been laid 
took hence an occaſion to eject the Patriarch. A 
Latin Poet, as our Author obſerves, ſharply re- 
roves the Pope, who by ſigning blank Papers hath 
een the Caule of a thouſand Forgeries. 


An pulchrum ſatis eſt, & ſummo Præſule dignum 

Impreſſas ſigno vacuas emittere chartas, ; 

Quas poſſit lator variis inſcribere nugis, 

Cum volet, & miſeris falſas affingere culpas? 
Gunther. Ligurin. v. 656. 


If I depute a Man with limited Orders, he can- 
not lay an Obligation on me beyond the Bounds of 
his Inſtructions. . 

If any Aſſent be ſent with a double Commiſſion, 
one open, to ſhew the Perſon with whom he is to 
tranſact, the other ſecret, preſcribing what Steps 


he ſhalt take, and how far he ſhall proceed; it | 


may be made a Queſtion, Whether the Agent ſhall 
oblige his Principal, if he exceed his private and 
ſecret Orders, yet ſo as to keep within his opey 
Commiſſion, where the affirmative Side ought to be 


maintain'd*, For by my own Inſtructions ] bind 


myſelf to the third Perſon, with whom the Con- 
tract is made, that I will ratify and make good 
what my Agent ſhall conclude on. And by my 
ſecret Orders I bind my Agent not to recede from 
ſuch poſitive Terms; in which Point if he tranſ- 
preſs he ſtands accountable to me for ſo much as! 
ofe by his Miſmanagement: But I am till tied to 
perform to the third Perſon, what was thus granted 
in my Name. For otherwiſe there could be no 
manner of Safety in treating by Commiſſioners, it 
being ever to be fear'd leſt their ſecret Directions 


ſhould differ from their pen Powers; neither could 


there be a more ſpecious Pretence made uſe of to 
overthrow all Affairs tranſacted by Mediation, and 
to deceive and abuſe Men with vain Treaties“: 
But it muſt be obſerv'd, we ſuppoſe, here, as in the 


Mr. BaRBEYRAC's NOTES on Chap. IX. I. 


= Uſus autem procuratoris perguam necęſſarius Fa ut qui rebus ſuis ipſi ſupereſſe, vel nolunt, vel non poſſunt, per alios prſſint, 
e 


wel agere, vel convenire, Digeſt. Lib. 3. tit. 3. 


Procuratoribus, leg. 1. F. 2. Poteſt quis per alium, quod poteſi facere per 


feipſum, Decretal. Lib. 6. De Regul. Fur. c. 68. Qui facit per alium, eſt perinde ac fi faciat per ſeipſum, Ibid. c. 72. 
It is called Actio Exercitatoria, which is treated of Digeſt. Lib. 14. tit. 1. | 
3 Atio Inſtitutoria, ſee Digeſt. Lib. 14. tit. 3. Code, Lib. 4. tit. 25. And Mr. Daumat's Civil Laws, &c. Part T. Liv. 1. 


tit. 16. Se. 2, 3. 


4 See Inſtit. Lib. 4. tit. 7. Quod cum eo qui in aliena poteſtate eſt, negotium geſtum eſſe dicitur, and Digeſt. Lib. 1 5. tit. 4. 


Ruod jau. 


Mr. BARBEYRA “S NOTES on . II. 


1 Procurator autem vel omnium rerum, vel unius rei efſe poteſt, Lib. 3. tit. 3. De Procuratoribus, $.1. 
* A Rrocuratore dolum, & omnem culpam, non etiam improviſum caſum præſtandum ee, Furis auforitate maniſeſte declaratiry 
Code, Lib, 4. tit. 35. leg. 13. See alſo leg. 21. and upon this whole Matter, Mr. Baumat's Civil Laws, &c. Lib. 1. tit. :6, 


Sect. 1, c. 


In fine, tis certain that a Man is bound by his own Hand, altho' he to whom the Blank is committed fills it up otherwiſe 
than he intended, provided there be no falſe Dealing between the third Perſon and him. This appears by the Example which 
Mr. Hertius brings of a Man of Buſineſs, who being employ'd by his Maſter to borrow a thouſand Crowns, took up two thou- 
ſand upon his Blank Bond; for here was no fault in the Lender, but in him only who imprudently intruſted his Deputy. 


See Grot. I. 2. c. 1. f. 12, Vid. #iequefort's Memoires touchant les Ambaſſadeurs, p. 582, 583, . 3 
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Cirae. IX. 


Lib, 17. Mandati vel contra, leg. 6. J. 10. princ. 


LE. os 


= 


Caſe; that the Agent when he thus tranſ- 
— the Bounds of is rivate Inſtructions, did 
not out of a diſhoneſt an treacherous Deſign ®. |. 
; III. If we make uſe of a Deputy in tranſmittin 
aPromiſe to another Man, and the Perſon employ” 
happen to die before he havedeclar'd our Propoſal 
to the other, or obtain'd his Aſſent, it is plain his 
Promiſe may be revok'd *. For my expreſs Will 
in this Caſe was to contract an Obligation by the 
Words of this Perſon only, whom I intruſted with 
che Affair: And therefore although he may have 
declard his Meſſage to a third Man, whence it may 
come to the Ears of the Party to whom it was di- 
rected, yet this way of communicating the Matter 
can lay no Tie upon my Conſcience. For it was 
neither my Deſign in the leaſt to render my ſelf 
is' d by the means of this third Perſon, nor is he 
ſo fully acquainted with my Will, as to give ano- 
ther any good Aſſurance of it. But the Caſe is 


otherwiſe as to a Bearer, whom I intruſt only 


with Letters of mine, expreſſing my Pleaſure to 
a Perſon at a Diſtance. Though the Bearer die 
before he reach the Perſon, and the Letters are 
deliver'd by another, yet this is no Hindrance to 
the contracting of a firm Obligation. For here 
the Letters, and not the Bearer, are the inſtrumen- 
tal Cauſe of the Engagement; and it ſignifies no- 
thing to either of the Parties concern'd, by what 
Hands the Deeds were convey'd and preſented. ; 
IV. On many other Accounts there is a great Dif- 
ference, whether a Man act by my Deputation 
purely as a Meſſenger, and a Bearer of my Opi- 
nion and Pleaſure, or as an Agent and Mediator, 
with a Liberty of interpoſing his own Judgment in 
ſome Points of the Buſineſs. Which Grotius in l. ii. 
c. 11. ſ. 17. thus expreſſeth in other Words: M he- 
ther the Perſon be pitch'd on to ſignify the Promiſe I 
make, or whether he be authoriz'd to make the Pro- 
miſe himſelf. In the former Caſe, if I revoke my 
Promiſe before it hath been accepted by the other 


concermd in contracting Obligations; &c. 


i, "es 5 
Is 


303 


Party, my Revocation ſhall ſtand good, although 


* 


the Meſſenger being unacquainted with it, ſhould 
o on in ſignifying my firſt Reſolution. But if a 


an acts for another in the latter way of Deputa- 


tion, unleſs the Change of Mind be notified to him, 
it ſhall be void, and his Principal ſhall ſtand ob1;g'd, 
POE to ſettle the Buſineſs *, as he was 


if he 
at fir 


commiſſion'd. For the Principal, when he 


choſe to offer his Promiſe by ſuch an Agent, lodg'd 
the obliging Power in his Perſon, and not in his Poc- 
tet; that is, he intended him not barely for the 
Meſſenger of his Purpoſe, but for one that ſhould 
employ his own Judgment, as well as his bodily 
Service in the Affair“. The fame Diſtinction 
the Civilians apply to the Queſtion, Whether a 
Grant ſhould hold good, in caſe the Donor die be- 
fore it be accepted? Which they affirm, if the Per- 
ſon deputed to carry the Grant were of the former 
kind, becauſe then nothing would be wanting on 
the Donor's Part. But they deny it, if the Agent 
was of the latter ſort; becauſe the Donor did not 
fully make the Grant, but only order'd it to be 
made; or had not yet actually offer'd the Thing, 
but only given Commands for its being offer d. 
Yet ſee Ziegler on Grotius, lib. ii. c. 11. ſ. 17, where 


he delivers it as his Jud 
may be accepted, in caſe the Perſon deputed made 


ent, that the Donation 


offer of it during the Donor's Life. But one would 


wonder how the other Pa 


ſhould make any Stop 


or Delay at Acceptance, if the Donation be ſup- 
pos'd to have been thus communicated. Grotius 
ſays, that the ſame Rule is to be followed indeci- 
ding the Controverſy, Whether a Perſon thus act- 
ing by a Commiſſion, can bring an Action againſt 
the Heir of the Principal, or Donor, for Recove 
of the Charges he hath been at ſince the Donor's 
Death, in executing his Orders? In which Caſe, 
the Author of the Books to Herennius, 1. ii. c. 1 3. 
informs us, that two Roman Judges gave a quite 
contrary Sentence. 


That is to ſay, There was no Tricking between him and the third Party, otherwiſe he is to make good the Damages of 


him whoſe Buſineſs he manages; but the Engagement itſelf is not leſs valid in reſpect 
Orders, which are the * of the Treaty, as I ſpake in the firſt Edition of this Work. Nevertheleſs I 


to the other Contractor by virtue of his 
ve obſerved 


that Mr. Hertius maintains the ſame thing, and ſends us to his Diſcourſe, De Obligatione mandantis & mandatarii, contemplatu 
tertii, F.2. which is in Tom. 3. of his ſmall Tracts and Comments printed in 1700. 


Mr. BarBEYRAC's NOTES on F. III. 


1 $i adhuc integro mandato mors alterutrius intervenit, i.e. vel ejus qui mandaverit, vel illius qui mandatum ſuſceperit, ſolvi- 


tur mandatum, Inſtit. Lib. 3. tit. 27. F. 10. 


Mr. BarBetyYRaAC's NOTES on . IV. 


1 The * apply this Law here, Si mandaſſem tibi ut fundum emeres, poſtea ſcripfiſſem ne emeres, tu anteguam ſcires me 
e 


vetuiſſe, emi 


s, mandati tibi obligatus ero, ne demno afficiatur is qui ſuſcepit mandatum, Digeſt. Lib. 17. tit. 1. 


Mandati vel 


cntra, leg. 15. See alſo Lib. 1. tit. 18. De Officio Prefidis, leg. 17. Clementin. Lib. 1. tit. 4. Chap. De Renunciatione, and 


Coftalius on Digeſt. Lib. 3. tit. 3. De Procurat. & Defenſoribus, leg. 6 


Mr. Thomaſtus in his Furiſprud. Divin. Lib. ii. c. 7. F. 118. ſays, d 
mine chiefly whether the Revocation of an Engagement be addreſſed to the Meſlenger, or to him to whom we are engaged 
by his Means? And further, whether the Revocation be ſent before the Promiſe was accepted? If the Revocation be addreſ- 
{ed to the Meſſenger, and he to whom he is to deliver his Commiſſion has accepted the Promiſe before he knew of the Revo- 
ation, the Promiſer is obliged to make good his Engagements, tho' he who was obliged to let him know it received the Coun - 
termand either before or after the Acceptation. And ſo all that can be done is this, if the Meſſenger has given it contrary to 


That we muſt diſtinguiſh ſeveral Caſes here, and exa- 


Order, he may be charged with an ill Management of his Commiſſion. But if the Revocation be addreſſed to him to whom 


our Engagements are made, and he has accepted the Promile before he received the Revocation, we muſt then obſerve whe- 
ther we had a Deſign to engage ourſelves in caſe the Promiſe were once accepted, or we were _ ſuppoſed to have notice of 


an Acceptation? For it is clear, that we may revoke our Word by means of ſuch a Suppoſition. 


ut it he to whom we are 


engaged has received our Revocation before he accepted our Promiſe, the Engagement is null, whether it be addreſſed to a 
third Perſon, or himſelf. For in this laſt Caſe there is a Fraud in reſpect of the latter, 5 8 : 

3 'Tis a Rule of the Civil Law, That a Commiſſion is of no Force, when he that gave it is dead before the Execution; and 
that altho' he has expreſsly ordered his Proctor to do ſuch or ſuch a thing after his Death, unleſs it be to build him a Tomb, or 
buy a piece of Ground for that End. This Mr. Nood? has ſhewed very well, againſt the Opinion of ſome famous Lawyers, in 
his Obſervat. Lib. 2. c. 1, 2, 3, 4. But if we conſider the Law of Nature, we may decide it by other Principles, viz. by ex- 
amining whether the Nature of the thing or the Circumſtances do probably make it appear, that he that gave the Commiſſion 
intended it ſhould be executed after his Death. For in this Caſe the Proctor ought to execute 1t, and all Perſons concerned 
ought to yield to it. We mull alſo ſuppoſe that the Proctor knew of the Death of him that gave the Commiſſion ; for it he 
were ignorant of it, whatever he did in that time is valid by the Civil Law, which here follows the Principles of Equity. Nan 

landatum ſolvitur morte [ Mandatoris] fi tamen per ignorantiam impletum eſt, competere actionemutilitatis cauſa dicitur, Digeſt. 


See alſo the Inſtitutes, Lib. 3. tit. 27. f. 10. 
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V. As we may declare our Conſent to an En- 
gagement by an Agent or Miniſter, ſo it is a far- 
ther Queſtion, Whether a third Perſon may ac- 
cept, in our behalf, a Promiſe made to us by ano- 
ther? And here the Diſpute is not about thoſe 
Perſons whom we have commiſſioned to make 
Acceptance in our Name; for what we do by 
them, we are ſuppoſed to have done our ſelves, 
and when we have intruſted a Matter to another 
Man's Pleaſure, our Will and Conſent is included 
in his. But the Doubt regards only thoſe whom 
we have not in this manner authorized. And here 
Grotius obſerves*, That we ought to 5 
£ whether he who makes us a | SA on behalf 
cc of a third Perſon, does addreſs and bind himſelf 
& immediately to us, or whether he promiſes di- 
& rectly to the abſent Party, and uſeth us only for 
«© Witneſſes of the Act; that is, whether the 
Words run thus, I promiſe you that I will give 


Seius /uch a thing, and you are Witneſs of this my 


Reſolution. In the former Caſe, according to the 
natural Senſe and Import of the Promiſe, ſo ſoon 
as J have accepted it, I acquire a Right of taking 
care that the thing mentioned be transferr'd to the 
third Perſon, if he too will accept it; ſo that the 
Promiſer in the mean time cannot revoke his En- 
gagement. Vet he to whom the Promiſe was 
immediately directed, may remit it before the third 


Man has declared his Acceptance. The Promiſe 


then ſeems, on the whole, to amount to this, 7 
will give Seius ſuch a thing, if you pleaſe. And 
conſequently it is in b Power and Choice, whe- 
ther you will transfer the Promiſe on Seius, or 
whether, by refuſing the Offer, you will hinder 
it from coming to him by your Means. And this 


is all you can do; for if I am abſolutely reſolv'd 


to confer the Kindneſs, I may perform it without 
your Mediation or Aſſiſtance. But if you declare 
your Approbation of the Propoſal, I am not then 
at liberty to repent, before the Matter hath been 
made known to Seius; and if he join his Accep- 
tance to yours, the Promiſe ſhall by the Law of 
Nature be good and valid. Indeed the Roman 
Laws declar'd all thoſe S:ipulations to be null *, 
which were made for the Benefit of a third Man, 
without having a Penalty annex'd to them. And 


the reaſon they gave for their Judgment is this, 


That the original Deſign of inventing Stipulations, 
was to enable a Man to obtain ſomewhat for his 
own Advantage; whereas if the thing promiſed be 


394 of the Miniflers or Agents 


Book III. 


to paſs to a third Man, he who obtains the Pro- 
miſe does not ſerve his own Intereſt, nor is him. 
ſelf concern'd in the Gain. But if I make a Penal 
Stipulation, that is, if I procure ſuch an Engage. 
ment as this, Unle/s you give Seius an hundred Pound. 
you ſhall by way of Puniſhment pay me Fourſcore f 
then acquire thus much Right at leaſt, that if you 
do not make good the firſt Sum on my Frieng', 
account, I can demand the latter on my own. This 
Rule of the Roman Courts ſeems to ee been in- 
troduced for the leſſening the Number of Suitz 
For the Judge might well rebuke the Importunity 
of ſuch a Complainant, who ſhould give him and 
others a publick Trouble, without being himſelf 
concern'd or intereſted in the Affairs. And tho 
it cannot indeed be ſaid to be no Advantage tous, 
when by our Means we derive a Benefit ona third 


Perſon, in as much as we thereby oblige him to a 


grateful Senſe of our Service; yet it was thought 
very e to grant a Man an Action for the 
recovery of a thing in another's Name, which that 


other Party could not demand in his own; and 


conſequently to give a Man the Privilege of pur. 
chaſing the Friendſhip of a third Perſon at the 
Charges of a ſecond. 

Bur in the other Caſe, when the Promiſe runs 


after this manner, I engage, or I declare before you, 


that I will give Seius ſuch a thing, if you are not 
commiſſion'd by Seius to accept the Offer *, your 
Agreement to it will have no Force or Virtue; 
you neither acquire a Right for your ſelf, nor for 
Seius, who does not acknowledge your Act for his 
own. And therefore it ſignifies nothing, whether 
the Witneſs here yield his Conſent to the Promiſe, 
or not; ſince it is not directed to his own proper 
Perſon. And the Promiſer, in as much as Seius ob- 
tains no Right by the Witneſſes acceptance of the 
Propoſal, may revoke it without Injury; tho' not 
always without a breach of Conſtancy and Truth. 
VI. It is farther certain, that if any Offer be 
made to a Perſon yet living, by Letter, Meſſen- 
fer, or the like, and he happen to die before he 
as accepted of it, his Heirs cannot accept of it 
for him; and conſequently that ſuch a Promiſe 
may fairly be revoked. For the Promiſer ſeems 
plainly to have referr'd the Acceptance to the 
Choice of the deceas'd Party, not to his Heirs. 
Nor is he preſumed to have thought of this Ac- 
cident, or to have been willing that his Promiſe 
ſhould ſtand good upon ſuch a Suppoſition. We 


Mr. BARREY RAC SC NVO TE S on S. V. 


The Words are, Alteri ftipulari nemo poteſt. Inventæ enim ſunt hujuſmodi ſtipulationes five obligationes ad bor, ut 


 anuſquiſque adguirat fibi, guod ſua intereſt. Cæterum fi alii detur, nibil intereſt ftipulatoris. Plan? ſi quis velit hoc facere, 


pœnam ſtipulari conveniet, ut nift fit ita factum, ut eſt comprebenſum, committatur pane ſtipulatio etiam ei, cui nibil intereſt. 
Penam enim cum ſtipulatur quis, non illud inſpicitur, quid interfit ejus, ſed gue fit 3 in conditione ſtipulationis. Ergo 
fs quis ita ſtipuletur, Titio dari, nibil agit, ſed fi adjecerit pænam, NIST DEDERIS TOT AUREOS DARE SPONDES? 
Tunc committitur ſtipulatio, Inſtit. I. 3. tit. 20. De Huri Stipulat. 5 0 
2 Mr. Thomaſius in his Inftit. Furiſprud. Divin. lib. 2. c. 7. 5119. obſerves, That we muſt carefully diſtinguiſh whether he 
whom we take to witneſs have any Intereſt, or no, that we give to a third what he accepts in his own Name, altho' without 
his Conſent ; a Diſtinction which the Roman Lawyers have not forgotten, and of which they alledge an Example of a Guar- 
dian, who making over the Management of the Eſtate of his Pupil to another, engaged hat he ſhould manage his Affairs 
well; or of a Perſon who obliged himſelf to give ſuch or ſuch a thing to his Commiſſioner ; or of a Debtor, who engaged 
ſomething for his Creditor, that he may not be obliged himſelf to pay, what he is engaged to give him, if he do not diſcharge 
him at the end of a certain Term, or to hinder him from ſelling a thing engaged till a certain time. For in this and like Ca- 
ſes, the Engagement is as valid as if the Promiſe had been directly made to him to whom we have promiſed. Sed & / gui 
ftipuletur alii, cum ejus is t reſſet, placnit tipulationem valere. Nam fi is, qui pupilli tutelam adminiſtrare ceperat, ceſſerit admi- 
niftrationem contutori ſuo, & ſftipulttur rem pupilli ſalvam fore, quoniam intereſt ſtipulatoris fieri, quod ſtipulatus 75 cum obli- 
gatus futurus fit pupillo, fi male res geſſerit, tenet obligatio. Ergo & fi quis Procuratori ſuo dari 3 fit, quod ſua intert), 
ze forte vel pæna committatur, vel prædia diſtrahantur, que pignori data erant, valet ſtipulatio, Inſtit. Lib. 3. tit. 20. De Initil. 
Stip. F 19. In fine, this Remark of Mr. Thomaſius is delivered in ſuch a manner in the Edition of this Work, which I have, 
which is the laſt printed in 1702. that he ſeems to have fallen upon another ſort of Promiſe, which is accepted by a third Per- 


fon without his Conſent; for having made mention of this after the other, he adds, Sed in poſteriori caſu, &c. but this, 


doubtleſs, is a Miſtake in the Impreſſion for Priori; for the Correctors have over paſſed a great number of others. 


z Lib. 2. c. 11. 1. 18. 
4 . | : are 
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CHAp. IX. concern'd in contracting Obligations, &c. 306 


inclined to make a Grant to a Perſon, 
1 by him transferr'd to his Heirs, 
which we are by no means diſpoſed to give to 
his Heirs immediately; it being a very material 
Point to conſider on whom we beſtow our Fa- 
OIL. It may in the laſt place be enquired, whe- 
er a Man can add a Charge or Burthen to his 
Promiſe, after the Words have been once deliver- 
ed? For that he may before annex what Condi- 
tions he pleaſeth, is true beyond Diſpute. This 
then may be done, ſo long as the Promiſe is not 
et perfected by Acceptance, nor made irreco ve- 
able, by the plighting of Faith for his Perform- 
ance. For the other Party, before he accepts of 
the Profer, can acquire no Right to it; and there- 
fore in the mean time, as the Promiſer may, if he 
thinks fit, utterly withdraw it, ſo he may load 
and clog it with new Conditions. But when a 
Grant is compleated by the Act of both Parties, 
no farther Terms can be annex'd to ic. Vid. Cod. 
lib. iv. De Donat. que ſub modo. 

'Twill be ask'd, What if the Burthen be added 
for the Sake and Benefit of a third Perſon ; as ſup- 
poſe I ſay, Il give you ſuch a Sum of Money, pro- 
vided you'll ingage t0 maintain Seius a Year at the 
Univerſity ? We anſwer, that he who binds him- 
ſelf under this Burthen, may recall it ſo long as 
Szius has not yet confirm'd the Promiſe by his Ac- 


ceptance; before which it does not of Right be- 
long to him. "1x | 

VIII. The moſt general Diviſion that can be ap- 
plied to Pacts, ſeems to be this, all of them create 
a Right, but in ſome that Right extends it ſelf to 
the common uſe of Mankind, in others it is limit- 
ed to the particular Benefit of certain Perſons. For 
the Life of Men would have proved too plain and 
ſimple, had they not, to the Ordinances of Nature, 
added their own Inſtitutions; by means of which 
their Proceedings were regulated, not only with 
more Convenience, but with more Comelineſs 
and Grace. Of this latter kind, the principal are 


r, Speech, or Diſcourſe, the Propriety, and the Va- 


lue of Things, together with Sovereignty, or Com- 
mand; all which preſuppoſe ſome univerſal Pa#s, 
zacit or expreſs, by Virtue of which they have been 
tied up to certain Forms and Rules. And the in- 


troducing and ſettling of theſe Engagements, was 


what Nature her ſelf, ſuppoſing the Increaſe of 
Mankind to a great Number, dire&ed and advi- 
ſed; as conducing in the higheſt degree to the 
Peace, and to the Ornament of human Life. Hav- 
ing therefore finiſh'd our Enquiries about Cove- 
nants in general, we will proceed to examine theſe 
Inſtitutions, to diſcover on what Pats they are 
founded, and what Precepts of the Law of Na- 
ture, ſuch as we have already term'd Hypothetical 
or Conditional, do ariſe from them. ; 


Mr. BarBetyYRAC's NOTES on F. VI. 


! The Law is this, Neratius conſultus, an quod brneficium dare ſe, quaſi viventi, Ceſar reſcripſerat, jam defundto dedifſe ex- 


itimaretur ? Reſpondit, non videri fibi, principem, quad ei quem vivere exiftimabat, conceſſiſjet, dgfuncto concelſiſſe, quem tamen 


nadum eſe beneficii ſui vellet, ipſius æſtimationem efje, Digeſt. I. 50. tit. 17. De Diver/. Reg. Far. leg. 191. 
Mr. BarxBetyYRac's NOTES on F. VII. | 


t The Words are, Perfecta donatio conditiones poſtea non capit. 


Mr. BARRBEYRACS NOTES on S. VIII. 
1 Mr. Tit ius in his Obſerwat. 241, reproves many things here, of which I ſhall mention ſuch only as to me appear well 
grounded, viz. 1. All the Duties of Society, of which our Author treats hereafter, and which flow from thoſe three Gene- 
nls, which I have you of above, Chap. 1. F 1. Note 3. and are only the Conſequences applied to divers Objects which are 


preſented to us in a 


which our Author ſpeaks 


vil Life; Conſequences from whence reſult ſuch Maxims, which have a Place either without ſuppoſing 
any other thing than the Quality of a Man, or ſuppoſing ſome Deed or human Eftabliſhment. So that the Eſtabliſhments of 
make 8 Matter of the Duties of natural Right as well abſolute as conditional. 2. All the Eſtabliſſ- 


ments of which our Author treats are not founded upon an Agreement. The Introduction and Uſage of the Word in general 
depends not upon any Agreement, either expreſs or tacit, if by Agreement we mean an obligatory Conſent. See what 1s ſaid, 
Chap. 1. of the following Book, 5 5, Note 1. The Property of Goods is not originally founded upon any Agreement, as ſhall 


be ſhewn, c. 4. of the ſame Book, 5 4, Note 2. 
Vid. Grat. I. 2. c. 11. ſ. 19. 
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Of SpxxECH; and the OzLiaarion which attends it. 


The ConTENnTs of every Paragraph of the firſt Chapter. 


1. Of the Uſe of Speech. | 

it. Of the Diverſity of Signs. 

nt. Of the Origin of Speech. 

Tv. Words fegnify according to Impoſition. 

v. Inpoſition is attended with a Compact. 

vi. This Compatt is either general, or particular. 

vit. I hence the Obligation of diſcovering our Mind 
to another. 

viii. hat Truth is, and what a Lye. 

ix. Every Untruth is not a Dye; and therefore not 
criminal. 

x. Of the Right which is violated by Lying, and 

whence tis deriv'd. 

xl. How far Part of the Truth may be honeſtly con- 
ceal d. 

x11. Simulation in Things, how far lawful. 


HAT Man was deſign'd by Na- 
ture for a Life of Society, this 
Klone might be a ſufficient Argu- 
RIG ment, that he only of all living 
UE Creatures is endued with the pow- 
err of expreſſing his Mind to others 
by articulate Sounds : A Faculty, 
which, abſtracting from this ſocial Condition, 
we cannot conceive to be of any Uſe or Advan- 
tage to Mankind. Tis well obſerv'd by Ari- 
ſtotle *, Nature doth nothing in vain z and Man 
is the only Animal whom ſhe hath inveſted with 
the Privilege of Speech. Not ſuch as conſiſts 
in the bare Repetition of borrow'd Sounds, like 
the Talk of Parrots, but ſuch as is join'd with a 


__—_— 


x11. Of ambiguous Speech. 

xiv. Of mental Reſervations. 

xv. How far we may be allowed in ſpeaking fallly 
to Infants. | 

xv1. It is lawful to ſpeak what is falſe, for the 
Preſervation of others. 

xvi. How far the Governors of States may be in- 
dulg'd in giving out falſe Reports. 

XVIII. In what manner it is lawful to deceive an ill- 

deſigning Curioſity, 

xIx. It is lawful to ſpeak falſe to a profeſs'd E- 
nemy. 

xx. Whether a guilty Perſon arraign'd may deny 
the Charge. 


xxI. M hat the Advocates or Council may, in this 
reſpect, do for their Client. 


Senſe and Underſtanding of what the Words 
import. By means of which one may be able 
to teach another; one may in the moſt con- 
venient manner command another, and the o- 
ther apprehend his Commands; without which 
Aſſiſtance, there would ſcarce be any Shadow 
of e f Peace, or Diſcipline among Men; 
or at beſt, ſuch only as would be in the high- 
eſt degree rude and unpoliſh'd. For (as the Phi- 
loſopher goes on) Voice (or a certain Kind of 
inarticulate Sound) is mo more than an Indication 


of Pleaſure or Pain, and is therefore to be found 


in other Animals. Nature having in them pro- 
ceeded ſo far, as to give them a Senſe of what is agree- 
able or diſtaſteful, and an Ability of fignifying in ſome 


Mr. BaRxBEYRAC'S NOTES on Chap. I. 5. 1. 
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n theſe Afections amongſt themſelves. (W hence it 
Appears, that the Sounds utter'd b Brutes, of what- 
| Gever kind, are derermin'd by Nature, not by Cu- 
jom and Inſtitution, like human Diſcourſec). But 
Speech 20S given to fegnify farther what was uſeful, or 
prejudicial 3 Juſt, or unjuſt : It being the Prerogative 
ind Property of Men, above their Fellow-Creatures, 
1 have a Senſe of Good and Evil, of Juſtice and In- 
jupice, and the like ;, fince from their Society and Com- 
munication proceed the united Bodies of Families and 
CMmonwealths*. And ſince that Want and Weak- 
nes, which particular Men lye under, may by the 
Afitance of others be conveniently remov'd, and 
vet another cannot apply himſelf to my Aid, unleſs 
he firſt underſtand what I defire ; which he may 
go molt readily by means of ſome Signs and To- 
kens, and eſpecially by articulate Words ; there- 
fore, that the moſt uſeful Inſtrument of human 
Life may duly obtain its End, in uniting Men in 
Society 3 and leſt by the Abuſe of. Speech Man 
ſhould be render*d leſs ſociable, than if he were 
dumb or ſilent, it muſt be ſuppos'd a Precept of 
the Law of Nature, That no Man deceive another 
by thoſe Signs, which have been inſtituted to expreſs 
our Meaning and our Thoughts. | 
II. Now to trace this Point from its firſt Head, 
we muſt underſtand, that the Nature and Abili 
of thoſe Objects which affect our Senſes, is ack 
as not only gives us notice of their own Preſence 
or Approach, but likewiſe affords our Reaſon an 
Opportunity of attaining the Knowledge of other 
Things. And this either becauſe there isanatural 
Alliance and Connexion between thoſe Objects 
and the Things with which they thus bring us 
acquainted z or becauſe Beings endued with Senſe 
and Underſtanding have , without this natural 
Relation, fix'd ſuch Notions upon them, as to 
make them capable of repreſenting continually the 
Images of certain Things to the Mind. Hence 
ariſeth the Diſtinction of Signs into thoſe which 
are natural, and thoſe which owe their Force 
and Validiry to Cuſtom and Compact. Of the 
former kind, we are on every {ide ſupplied with 
Inſtances from the Frame of Nature; as the Day- 
break is the Sign of the Sun's riſing quickly af- 
9 the like. 
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reported to have driven the Grecians, in a Fem- 
eſt, upon the Rock of Capbareus, to revenge the 
Death of his Son Palamedes *. As likewiſe thoſe 
other Marks ſet up to guide Ships by Day, and to 
point out the Rocks and Quickſands, together with 
the Mercuries, pointing Hands, and other Conve- 
niences for Information of Land-travellers. And 
thus heretofore the Perſians by lighting Fires all 
along on the tops of their Hills, uſed in a very lit- 
tle time to ſpread ſome Reports or Alarms thro? 
every 22 of the Kingdom. An infinite Variety 
of theſe Signs are met with in Commonwealths, em- 
ploy'd for the acquainting the Subjects with ſome 
particular Matters. To which Head belong Clocks, 
Bells, Spears ſet up at Auctions, Buſhes, Signs be- 
fore Houſes, and the like. In War, the Sound of 
Trumpet, Beat of Drum, Diſcharge of Cannons, 
Waving of Colours, Sc. And ſo too, certain Ge- 
ſtures and Motions have been taken up amongſt 
moſt People to denote ſuch or ſuch Intentions of 
the Mind: To go out of the way, to riſe up, to 
bow, to kiſs the Hand, are Signs of Honour and 
Reſpect with the greateſt part of the World. To 
uncover the Head in the Ceremony of ſaluting, or 
to pluck off the Shooes in ſome Places is interpret- 
ed as a Mark of Honour, in others of Contempt. It 
is in ſome Countries look'd on as reproachtul to 
point with the Finger, to bend the Noe, to bid 
a Fig for one (fare le fica, as the Utalians call it) 
with many the like Motions. To take by the 
Beard is in ſome Nations the higheſt Affront, with 
others it paſſes for a Token of Veneration; as with 
the Tartars, with ſome of the Indians, and, as ſome 
think, with the antient Gauls . Tis lik wiſe a com- 
mon Practice to expreſs hy ſome Geſture our de- 
ſire of performing ſuch an Action as would require 
that particular Motion of the Body, by which in 
ſtrange Countries we, after a ſort, ſupply our Ig- 
norance of the Language. To affirm a thing by 
gently bending our Head; to deny by throwing 
it onour Shoulders; to refuſe by turning our Back, 
are Cuſtoms almoſt univerſally receiv d. As for 
our pointing out a certain Thing or Place by 
ſtretching our Hand or F towards it, this per- 
haps ought to be reckon'd amongſt the natural, 
rather than amongſt the arbitrary Signs. What 
Diſcoveries may be made by Nods, Winks, Moti- 
ons of the Fingers, or of the Feet, when particular 
Men have once agreed on thoſe ways of Intelli- 
gence, is vulgarly known, and need not be farther 
inſiſted upon in our preſent Deſign*®. Lucian 
of a famous Artiſt in Nero's Court, who 
expreſs d rhe Amour of Mars and Venus as well by 
dancing, as he could have done by Narration; 
whom for this reaſon a certain barbarous Prince 
begg'd of the Emperor for an Interpreter. And the 
Sicur De Sancy, the French Ambaſſador at the Orto- 


aulo poſt princip. Plin. N. H. I. xi. c. 51. That Power of explaining our Mind, which hath 
s, hath cauſed another Diſtinction between Man and Man, no leſs conſiderable than that between 


The wiſe Inventions which our Mind conceiye 


= tr; Smoak is the Sign of Fire; an 
i By Compact, Men have impoſed the Uſe and Pow- 
= crof S:gnifying, on certain Things, Actions, and 
= Motions, and above all, on Words, or articulate 
Sounds form'd by the Tongue, and afterwards re- 
; duced into Letters : And all theſe are found to 
be in uſe either with ſome certain Perſons, or tells us 
dow with the greateſt Part of Mankind, or in gene- 
ſen ; ral, with all the World. Under the firſt of theſe 
igh- Claſſes may be rank'd the Light-houſes and 
Phi- nightly Fires on the Coaſts, for the Direction of 
1 of Veſſels: By the Abuſe of which Nauplius of old is 
lion | 
| Add. Iſocrat. ad Nicecl. 
— aſinguifh' us from the Dex t 
Man and Beaſt. Quinckilian is large on this Subject, Inſtitut. Orat. I. 2. c. 16. 
eee Sophocl. Oedip. Colon. p. 310. Edit. H. Steph. 
ome Our Speech declares 


Pliny (N. H. I. 2. c. 1.) expreſſeth the Neceſſity of Speech in a very ſmart Sentence, when he obſerves that, Exterxus elicne 


non eſt hominis vice; one Foreigner is not a Man to another. Add. Garcilas de la Vega, Comm. Reg. I. 7. c. 1. 


> Add. I. 10. D. de incend. ruin. naufrag. & Lib. 47. tit. 9. 

© Which Cuſtom is deſcribed by Barclay in his 4rgenis, I. 1. Add. Polyb. I. 10. e. 39, Ce. Isel Tuporizs V dune, 
Caſaubon. Epiſt. 8 12. Edit. Græv. Jul. African. vesov, I. 2. c. penult. See likewiſe Ferdinand Pinto, . 61. where he ſpeaks 
of the Horn, which amongſt the Japoneze every Man keeps in his Houſe for a Signal upon occaſion. 


© From that Place in Livy, 1.5. c. 41. 
Aſclyl. Agamem. ; 

Du & dvr} eis ede wpECdry wet. 
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Supply your want of Speech 


Barbarian, let your Hand 
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by Mr. Dupin, p. 122. Edit. Holl. 


308 Of Speech, and the Obligation which attends it. Boox IV. 


man Court, gives an account of two Mutes whom 
he ſaw there, one by Nation a Tyrk, the other a 
Perfian, who by reaſon of their uſing different 
Signs and Motions, could not underſtand each 
other; till at length a third Mute was found out, 
who was able to perform an Interpreter's Part be- 
tween the two former. 

III. But that which we are chiefly concern'd 


about in our preſent Enquiries, is Speech or Diſ- 


courſe, the moſt common and the moſt uſeful Sign 


amongſt Men, and introduc'd for the ſake of com- 


municating Notions and Thoughts. Of the Riſe of 
which Diodorus Siculus, Lib. i. p. 8. Edit. Rhodom. 
thro” his Ignorance of the true Origin of Mankind, 
gives this fabulous Account: The firſt Men who 
were born into the World, led a ſavage Life, without 
Culture or Refinement ; going out in Herds to the Pa- 
ſtares, and feeding on the moſt juicy Plants, and thoſe 
Fruits which plain Nature produced. Being infeſted 
with the Wild Beaſts, Uſe taught them to aſſiſt each 
other, and Fear compell'd them into Society; by means 
of which they grew acquainted, by degrees, with the 
Reſemblance of their Shapes and Features. And 
having from confus d Voice, and without Signification, 
arriv'd by flow Attempts to pronounce articulate 
Words, ſbewing every thing by Signs, that they had 


occaſion to obſerve, and to communicate; they at 


length gain'd ability to inform one another of all Mat- 
ters by Diſcourſe. But, inaſmuch as there were many 
of theſe Communities eftabliſh'd in different Parts of 
the World, and every Man join'd his Words together 
meerly as it happen'd, all did not ſpeak in the ſame 
manner. And hence aroſe the Number and the Variety 
of all ſorts of Languages. Lucretius's Deſcription is 
exactly of a piece with this, J. v. v. 1027, &c. 


At varios lingue ſonitus natura ſubegit 
Mittere, & utilitas expreſſit nomina rerum; 
Non alia longe ratione, atque ipſa videtur 
Protrahere ad geſium pueros infantia linguæ, 
Cum facit ut digito, que ſint preſentia, monſtrent. 
Proinde putare aliquem tum nomina diftribuiſſe 
Rebus, & inde homines didiciſſe vocabula prima, 
Deſipere eft : nam cur hic poſſet cuncta notare 
Hocibus, & varios ſonitus emittere linguæ, 
Tempore eodem alii facere id non poſſe putentur ? 
Preterea, fi non alii quoque vocibus uſi 
Inter ſe fuerant, unde inſita notities eſt 
Utilitatis? & unde data eft huic prima poteſtas, 
Duid vellet, facere ut ſcirent, animoque viderent? 
Cogere item plures unus, victoſque domare 
Non poterat, rerum ut perdiſcere nomina vellent; 
Nec ratione docere ulla ſuadereque ſurdis, 
Quid fit opus facto: faciles neque enim paterentur; 
Nec ratione ulla ſibi ferrent amplius aures 
Hocis inaudito ſonitus obtundere fruſtra. 


Kind Nature Power of framing Sounds affords 
To Man, and then Convenience taught us Words; 
As Infants now, for want of Words deviſe 
Expreſſive Signs,they ſpeak with Hands and Eyes, 
Their ſpeaking hand the want of Words ſupplies. 
That One the various Names of Things contriv'd, 
And that from him their Knowledge all deriv'd, 
Tis fond to think: For how could that Man tell? 
The Names of Things, or liſp a Syllable, 

And not another Man perform't as well? 


2 Add. Diog. Laert. I. 10. p. 754. Edit. Steph. Fitrav. Architect. 1. 2. c. 1. 


Beſides, if others us'd not Words as ſoon, 
How was their U/e, and how their Prof known? 
Or how could he inſtruct the other's Mind, 
How make them underſtand what was deſign'g? 
For his, being /ingle, neither Force nor Wit 
Could conquer any Men, nor would they {i übmit 
To learn his Words, and practiſe what was fit. 
How he perſuade thoſe ſo unfit to hear? 
Or how could ſavage they with patience bear 
Strange Sounds and Words (till rattling in their Ear? 


Mr. Creech, 


He concludes, that fince brute Ereatures could 
x different Sounds expreſs different Motions of 
their Mind, 


— Did in hac mirabile tantopere eſt re, 
Si genus humanum, cui vox & lingua vigeret, 
Pro vario ſenſu varias res voce notarent*? 


Since Organs fit, ſince Voice and Tongue, 
By Nature's Gift beſtow'd to them belong; 
What wonder is it then, that Men ſhould frame, 
And give each different Thing a different Name? 
| | Mr. Creech, 


The chief Deſign of Lucretius, in theſe Argu- 
ments, ſeems to have been to oppoſe Cratylus in 
Plato, who celebrates the firſt Inventor of Words, 
and the firſt Author of the Names of Things, as a 
Perſon of the higheſt Wiſdom : An Opinion which 
we ſhall examine by and by. And indeed thoſe 
who beliey'd the firſt Mortals to have crawl'd out 
of the Earth, 


Mutum & turpe pecus, 
A Dumb and Dirty Herd, 


could not eaſily hit on any other Account. For tis 


manifeſt, that no Languages are born with a Man, 
but all are learnt by Uſe and Experience. Whence 
it comes to paſs, that Perſons born deaf, are like- 
wiſe dumb. And *tis look'd on almoſt as a Prodigy, 
when ſuch an one is taught to ſpeak; as hath been 
in the preſent Age perform'd on the Brother of 
Helaſco, Conſtable of Caſtile; who having been deaf 
from his Cradle, was made to ſpeak, to write, to 
read, and to underſtand Authors. And an Inſtance 
of the like wonderful Operation was not long ſince 
given by Dr. Wallis at Oxford. Nor doth it look 
probable, that ſome one Man in the Beginning 
ſhould have fram'd a whole Language, with an 
exact Contexture of Words, and a juſt Agreement 
and Conformity to the Things which they were to 
repreſent. But *tis the general Opinion of Chriſ:- 
ans, founded on the Authority of the Holy Scrip- 
tures, that the firſt Language wasby Almighty God 
immediately infus'd * into the Original Pair, which 
their Children eaſily learnt, by the Uſe and Cuſtom 
of hearing. And that, as for the Diverſity of 
Tongues, this was miraculouſly produced by the 
Confuſion at Babel. Yet ſome have doubted, whe- 
ther even the Language which Adam ſpoke, was 
at firſt compleatly full and perfect, and rich e- 
nough to expreſs all manner of Conceptions; in- 
aſmuch as the Scripture directly mentions only 


d See Mr. Le Clerc upon Gen. ii. 23- 


and his Remarks upon the Critical Hiſtory of Father Simon, p. 422. See likewiſe the Preliminary Diſſertation upon the Bible, 
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es which he ſet on living Creatures. As 
pos true of moſt Tongues, that they 
_ at firſt very poor, and very plain, but were 
eich d in time with Copiouſneſs and Elegance: 
4s likewiſe that they have, in a long Courſe of 
Years, undergone very ſignal Alterations; and 
hat from their Corruption and Confuſion many 
ey ones have, within the Compaſs of a few Ages, 
ſprung up in the World. wed | 
IV. But this is moſt clear and evident, That the 
Power of ſignifying determinately, thus or thus, 
chat is, of raiſing ſuch certain Ideas in our Mind, 
doch not belong to Words by Nature, bur ariſeth 
urely from the Pleaſure and the Impoſition of 
Men ; for otherwiſe no Reaſon could be given, 
why different Words ſhould, in different. Langua- 
ges, be a plied to expreſs the ſame thing. Which 
1s Newt true concerning the different Forms 
and Characters of Letters. St. Auſtin (de Dofrin. 
Chriſtian. I. ii. c. 24.) hath made this Obſervation 
on the Point; 0 
« Croſs (X) imports one Thing amongſt the 
« Greeks, and another amongſt the Latins; not 
« by the Appointment of Nature, but by the 
a Pleaſure and Conſent of Men, in fixing ſuch 
« different Significations; and a Perſon who un- 
« derſtands both Languages, when he would ex- 
« preſs his Mind in Writing to a Grecian, uſeth 


« this Character differently from what he doth | 


« when he writes to a Roman. Thus too the 
« Word Beta, under one and the ſame Sound, in 
« Greek is the Name of a Letter, in Latin the 
« Name of a Pot-herb: And when I ſay, Lege, 
« theſe two Syllables are by thoſe different People 
« underſtood in different Senſes. See the Art of 
« healing, by Father Lami, B. I. c. 14. Edit. Amſt. 
1699. Nor is it any Preſumption to the contrary, 
that we believe Adam to have given Names to 


the Creatures, not as it fell out by Chance, but 


with the higheſt Reaſon and Deſign; ſuch as were 
taken from the peculiar Nature of the Things, and 
fully and accurately expreſs'd their diſtinguiſhing 
Properties, ſo as that upon the firſt Sound of the 
Words, the Nature of each Thing * be under- 
ſtood; as Philo the Few = d. For although 
we ſhould grant that the Names ſet on Animals, 
and ſome other Things (for no Man can eaſily 


“That one Letter fafhion'd like a 


nius and Diſpoſition, or their principal Affection? 
yet thoſe very Primitives whence theſe Names were 
deriv d, ſignify merely at Pleaſure. For Inſtance? 
though Adam gave this Reaſon for the Name of 
Eve, Becauſe ſhe was the Mother of all Living; yet 
that the Word havaſhould import zo live, is abſo- 
lutely owing to Impoſition: And though in all 
Hic Things allied by Nature are uſuall 
allied in Name, there being obſerved in moſt Words 
of this kind, ſome Conformity of Structure, and 
which the Grammarians term Analogy; yet this is 
by no means conſtant and regular, many Words 
having very particular Ways and Methods of Va- 
riation; and even this Azalogy it ſelf, inaſmuch as 
it conſiſts in a certain Inflexion and Combination 
of Words, is it ſelf eſtabliſh'd by human Appoint- 
ment. This is the Judgment of ©xintilian him- 
ſelf ?; Me muſt remember, ſays he, that the Rule 


and Method of Analogy cannot univerſally be drawn, 


fence in many Places it is apparently inconſiſtent with 
it ſelf: For Analogy was not, at the firſi Produftion 
of Mankind, ſent down immediately from Heaven, 


zo teach them. ue Form of Speech; but was in- 
vented after they ha accuſtom d themſelves to Di(- 


courſe, and had obſert'd the particular Cadences of 


every Word. It is not therefore built upon Reaſon, 
but Example; nor is it the Law, but the Experiment 


and Remark of Speaking; Analogy being indeed the 


Effect of nothing but Cuſtom. 

In Plato's Cratylus t, the Opinion of the Perſon 
whoſe Name the Dialogue bears, is to this pur- 
poſe; that every individual Being includes in its Na- 
ture the true Reaſon of its Name; which is vain and 
abſurd : And that that is not properly the Name of a 
Thing, by which Men agree to call it, by uttering ſuch 
or ſuch a Portion of their Yoicez which in oneſenſe 
may be admitted for true; that is, when ſome par- 
ticular Men, contrary to common uſe, impoſe odd 
Names on Things for the Deception of others: As 
in the Caſe of Jugglers, Strowlers, and Gypſies 
with regard to which, feign'd Names are oppos'd to 
true; being fix'd on Perſons, or Things, contrary to 
the publick Impoſition; but there is one and the 
ſame true Reaſon of Names, innate alike to the Greeks 
and Barbarians; which Aſſertion is likewiſe falſe. 
Hermogenes in the ſame Dialogue thus delivers his 
Opinion on the other fide; I can never be perſua- 


prove this of all) were ſuch as denoted their Ge- ded that there is any other Rule or Standard for the 


Os Mr. BarBtyRACs NOTES on $. IV. 

See the Art of Speaking by P. de Lami, Lib. 1. c. 14. 

2 This is the Opinion of Philo the Jem in the Creation of the World. For Mr. Hertius quotes another Paſſage here very 
unfitly, where he treats of the Suitableneſs of the Seventy's rendring the Original Hebrew into Greek, as Philo affirms, who 
ſys, that they have found proper Words to expreſs the Senſe of the Law of Maſes, Kai dre owrpigarme mois ein ö - 
pare E TU From which laſt Word Mr. Hertius might have obſerved, that he ſpeaks of more than one Perſon, and that it 
ought not to be tranſlated adinvenit, he found out, but they, ſeeing the Sequel of the Diſcourſe can't otherwiſe be clear. The 
Palage is in the Life of Moſes, Lib. 2. Several of the Rabbins, and moſt of the Chriſtian Interpreters follow Philo's Judgment; 
but nothing is worſe grounded. See Mr. Le Clerc on Gen. ii. 19. and F. Malbranche in his Enquiries after Truth, p. 387. 

The Latin of Quintilian is this, Sed meminerimus, non per omnia duct analagiæ poſſe rat ionem, cum & fibi ipſa plurimis in lo- 
tis epugne. Non enim cum fprimum fingerentur homines, Analogia demiſſa calo formam loguendi dedit, ſed inventa eſt, poſtguam 
lequebantur, & notatum in ſermoni, quid guogue modo caderet, itaque non ratione utitur, ſed exemplo; nec lex eſt loquendi, ſed ob- 

ſervatio, ut ipſam Analogiam nulla alia res fecerit, quam conſuetudo. But here demiſſa is falſly printed for dimiſſa, which is 
doubtleſs a Fault in the Printing, though it is not ſet down among the Errata. . | | 

+ Our Author gives himſelf liberty in theſe four firſt ay coy of this Chapter to enlarge upon Things very evident in 
themſelves, and well known ; and therefore ought rather to be ſuppoſed than proved in a Work of this Nature; and here is 
particularly in this Place a long Confutation of ſome Reaſonings which are met with in one of Plato's Dialogues. I would 
willingly have left it quite out, but not daring to aſſume that Power, have thought it ſufficient to let the Reader know that it 

is an uſeleſs Digreſſion. r | | 
Plato's Words are, 'Or6ualGr og mma 70 Lv is oyTwy QUIEt meutuiay, x) d e £0) rote, d. m &v mw; (uns hot vg- 
Av, xgAGor, + avTEY ii Wer GmpNYy ſouor amd og 274TH nu oyou wy mQvnives, Y ENNNOL Y BagCaogs F A 
TW & 291, Herm. Ou Sivapai muviivai, ws d 716 20 op go me orbual@, N cv dun, G 0pcohouict, & 8 ge. d 
meuxiras avon Sev ud 2AAG Vip Y de TAY L euer, Y KAAEVTOY. = | 8 
Comp. Hobbes Leviathan, c. 4. d This Opinion is itt founded, as Mr. Le Clerc makes appear in his Notes upon 
Cen. ii. 19. See Malbranche's Search after Truth, p. 387. < Inftit. Orat. I. 1. c. 6. Pe 2 | 
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Namts of Things, than Compact or Conſent : 'Tis 
wy Judgment, p; the Name which a Man fixeth 
on any thing, whatever it be, is true and proper; 
and that if he afterwards alter that Name for an- 
other, the laſt is no leſs true and right than the for- 
mer; as "tis uſual with us ro change the Names of 


our Servams (which will hold good, provided no 


Prejudice be hence done to the common Agree- 
ment) for nothing naturally hath ſuch or ſuch an Ap- 
pellation, but derives it purely from the Law and 
Cuſtom of Speaking. What Socrates diſputes on the 
ſide of Cratylus, doth by no means turn the Cauſe; 
thus for Inſtance, when he ſcouts it as an Abſur- 
dity, If 7 ſhould give the Name of a Horſe to what 


we commonly call a Man, it would follow, that the 
ſame thing might be truly ftiled, 4 Horſe and a Man. 


It may be anſ{wer'd, in ſhort, that Words of pub- 
lick Uſe derive all their Force from publick Im- 
oſition, which private Perſons ought not, to its 
rejudice, to contradict; as we ſhall ſhew more 
at large hereafter. Again, that Argument of his is 
no better than a Fallacy; F a whole Propoſition 


may be falſe, therefore a part of it, as ſuppoſe, the 
Noun, or Name of a thing, may be likewiſe falſe. 
For a ſingle Word is not capable of that Falſity, 


which we ſometimes diſcoyer in entire Propoſiti- 
ons. The long Diſcourſe he afterwards makes 
about the Propriety of Terms, will only hold in 
ſome Derivatives, but not in Primitives. And ſince 
the ſame things are in different Countries expreſs'd 
by different Words, it likewiſe frequently hap- 
ens, that Words which fignify the ſame thing, 
ve an Etymology utterly diſtinct. Thus es the 
Greek Name for God, is deriv'd from icy to run; 
becauſe the Stars which are 1 running 
their Courſe, were look 'd on as by the An- 
tients: But what Affinity is there in the Latin 
Tongue between Deus and Curro? So Man is in 
Greek term'd dvfgon&, quaſi d rabαν & zr, from 
conſidering or contemplating the Objects which he be- 
holds. But muſt we therefore ſay, that homo in 
Latin comes from contemplatio? The Soul in Greek 
is named 4vyj from Av], To cool or refreſh : 
Bur is refrigeratio in Latin for this Reaſon, the 
Theme of Anima? And the fame may be ſhewn 
in any other Inſtances. In ſhort, however dili- 
gent any Perſon may be in tracing Etymologies, 
and aſſigning the Reaſons of Words, yet when he 


hath gone as high as he can, to the primitive and 


ſimple Terms, he will be forc'd to acknowledge, 
that they are purely owing to Impoſition*. What 
can be more ridiculous, than that of Socrates, when, 
in the Diſputation of which we have been ſpeak- 
ing, he is required to give a Reaſon for the Words 
up andvdvg, he can ſay nothing elſe, but that they 
owe their Original to the Barbarians? Indeed he 
himſelf confeſſeth, that there can be no farther Que- 


ſtions or Anſwers, about Reaſons and Deriy 
when we are once arriv d at the fi Element 


both. Though he afterwards is very ingenious 


to mo purpoſe, in tracing out the Reaſo 
primitive ords: And yet after all, whey "a rates 


argued fo long, in all Appearance, for Cratylug's 


_— he at laſt fairly doubts on the Whole 
n e 

Soſipater Chariſius ** the Grammarian, thus d: 
courſeth out of Varro, The Latin Tongue is 0 
of Nature, Analogy, Cuſtom, and Authority. The Va. 
ture of Verbs and Nouns is immutable, and delivers 
to us neither leſs nor more than what is receiv' 
Thus if a Man ſhould ſay ſcrimbo inftead of ſcribo. 
be would be convinced, not by the Power and Firm, 
of Analogy, but by the very Conſtitution of Nature 
But we muſt confeſs ourſelves at a loſs to find out 
this Neceſſity of Nature, unleſs it be ſaid, that the 
Latin 4 having in it an extraordinary Sweet. 
neſs, wonderfully ble to the Ear, it muſt 


hence come to pals, that we reject, at the fir 


hearing, any harſh and untunable Conjunction of 
Letters in that L e. Arnobius Þ * ſpeaks 
excellently to this Point ; No way of Speaking, ſays 
he, is by Nature either true and right, or falſe and 
improper : For what natural Reaſon can be given, or 
what Law, in the general Conſtitution of the Moria 
that we ſhould ſay, hic paries, and hæc ſella? Since 
neither do thoſe things admit of different Sexes, ſo as 
to be diſtinguiſbed by the Maſculine and Feminine 
Genders; nor can the moſt learned Critick inform 
me of the Original Reaſon and Meaning of 2 
hic and hæc; or why the firſt ſhould be applied 10 
the Male, and the ſecond to the Female Sex. All this 
88 from the arbitrary Appointment of Man- 
ind. 

Grotius * rightly rejects the Opinion of thoſe 
who make this to be the difference between 7 hings 
and Words, that the latter are naturally the Signs 
of our 'Thoughts, the former not. Indeed if the 
Meaning of the Aſſertion be no more than this, 
that Words were inſtituted for.no other end, but 
to be the Signs of our Conceptions, and that there- 
fore their whole Nature and Eſſence conſiſts 
in their Power of ſignifying; whereas when 
Things are uſed for Signs, this is merely extrinſical 
and accidental to them; we ought then by all means 
to admit it as true. But if it be intended in this 
Senſe, that the Power of ſignifying ſuch or ſuch a 
particular Matter inheres naturally in Words, but 
not in Things, the Poſition is falſe and groundleſs. 
And on the contrary it is true, that Words natu- 
rally, and without reſpect to human Impoſition, 
ſignify nothing at all, unleſs it be ſome ſuch con- 
fuſed and inarticulate Sound as we make uſe of in 
Sorrow, or in Laughter, which ought rather tobe 
call'd Noiſe, than Speech. If the ſaid Notion be 


His Words are, Latinus ſermo conſtat natura, analog ia, conſuetudine, aut horitate; natura verborum nominumgue immutabi- 
lis eft, nec quicquam aut plus aut minus tradidit nobis, quam quod accepit. Nam fi quis dicat ſcrimbo, pro es quod eſt ſcribo, non 


analogiæ virtute, ſed nature iphus conſtitutione convincitur. 
+ Arnobius's 


ords are, Nullus ſermo natura eft integer, vitioſus fimiliter nullus, Duenam enim eſt ratio naturalis, aut in 


mundi conſtitutionibus Lex ſcripta, ut hic Paries dicatur, & hæc Sella? Cum negue ſexus habeant feemininis generibus, naſculi- 
niſque diſcretos, neque quiſquam docere dottiſſimus me poſſit ipſum hic & hec quid fint, aut cur ex his unum ſexum virilem deſignet, 
Se mininis generibus id quod ſequitur applicetur. Humana ifta ſunt placita. 


4 To this we = add the Remark of Quinctilian, Inſtit. Orat. I. 1. c. 6. p. 64. Edit. Lagd. Bat. Shall it be affirm'd like- 


wiſe, that Man too 


his Name of Homo, becauſe he was, Humo natus, born of the Earth ? As if all Animals had not the ſame 


Original! Or, as if thoſe Primitive Mortals firſt ſet a Name upon the Earth, and then upon themſelves ! 
d Inſtitut. Erammat. I. 1. ex Varrone. © We meet with the ſame in Diomedes, l. 2. 4 Vid. Huart. Tryal of Wits, c. 11. 
The Reaſon alledg'd by P. Nigidius, to prove that Words ſignify according to Nature, in Aul. Gell. l. 10. e. 4. is altogether 


win and frivolous. © Lib. 1. adver/. gent. p. 45, Edit. Pariſ. 1605, Lib. 3. c. 1. ſ. 8. 


RE 


ations, 


farthe! 


thus explain d, that ſuch is the Nature of Man 
above all other Animals, that he can ſignify 
to others the Conceptions of his Mind, and that 
Words were invented to be the Inſtruments of 
Communication, then the Aſſertion is true, but 
not compleat: For it ſhould be added, that theſe 
Diſcoveries are conveyed, not by Words alone, 
but by Nods and other Motions. As we find ſe- 
veral dumb Perſons who are able to expreſs their 
inward Conceptions after a very ſurprizing and 
artificial manner. Hence, in the Roman Law *; 
thoſe who have not the Gift of Speech, are yet 
ſuppoſed to fay thus or thus, By that Striving and 
Straining which they uſe, and that Sound and inar- 
ticulate Voice which is utter'd by them. And ttis 
i Rule in the ſame Law *, That dumb Perſons 
may contract Matrimony, by mutual Conſent, with- 
out Words z that is, it ſhall be ſufficient if they 
expreſs their Agreement by dumb Signs. Nay 
Pliny © tells us of ſome Nations of Ethiopia, who 
had no other Speech amongſt them, beſides theſe 
Geſtures and Motions of the Body . 

To the fame Head belong thoſe Marks and 


Characters which do not denote Voices or Words; 


but immediately the very Things themſelves. And 
this, either upon account of ſome Agreeableneſs 
which they bear to the things repreſented; as in 
moſt of the Egyptian Nieroghyphicts; or becauſe 
the Impoſition of Men hath inveſted them with 
ſuch a Power, as in the Chineſe Characters, by 
which they expreſs entire Notions and Sentences. 

It may not be inconvenient to remark ſome- 
what concerning that kind of Impoſition,by which 
ſuch a peculiar or proper Name is affix d to Per- 
ſons, Places, and ſome other Things; the Deſign 
of which 1s, that one Man, one Place, one City or 
Country, may be diſtinguiſhed from another; and 
that by theſe Marks there may be a mutual Un- 
derſtanding between Men, in determining their 
Words or Actions. Now as the proper Terms 
of other things follow the manner of appellative, 
or common Nouns, ſo with regard to the proper 
Names of Men, it is to be obſery'd, that the 
Power of impoſing them uſually belongs to thoſe 
who have others under their Authority and Go- 
vernment : Thus Parents are wont to give Names 
to their Children, Maſters to their Slaves and Vaſ- 


als, and Princes to thoſe of their Subjects, on 


whom they confer any ſignal Honour. In caſe 
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this Office be omitted by thoſe Superiors who 
have ſuch a right to perform it; or in caſe many 
have been inveſted with the fame Title, it ſhall 
be lawful for every Perſon to take upon himſelf 
ſome Term and Note of Diſtinction: But as no 
Man ought to aſſume another Name, when by 
ſuch an Act of his, the general End of impoſing 
Names may be intercepted and hindred; or when 
upon this Alteration, any Damage or Prejudice, 
or any probable Danger and Suſpicion of it, is 
likely to accrue to another Perſon; fo neither 
ought any Man to hide or diſſemble his true Name; 
unleſs in ſuch a Caſe, when by this Concealment 
we do not prejudice the Rights of others, and 
yet procure ſome Advantage to our ſelves, or ef- 
fect our Deliverance from Loſs or Danger; ac- 
cording to thoſe Rules which we ſhall hereafter 
deliver about the Obligation to ſpeak Truth. 
Add. Faler. Max. I. ix. c. alt. and 1. vii. c. 3. n. 
8, 9. See the Oration of M. Anton. Majoragius 
on the ſame Subject, and Caſaubon ad Baron. Ex- 
ercitat. XIII. n. 13. . | 

V. As all Signs, except thoſe which we call 
natural, denote ſome determinate thing by virtue 
of human Impoſition, ſo this Impoſition is at- 
rended with a certain Agreement, Conſent, or 
Compact, tacit or expreſs; from the Force of 
which there ariſeth a Neceſſity of applying ſuch 
a Sign to ſuch a particular thing, and to none elſe. 
The like Covenant muſt be ſuppoſed in relation 
to all thoſe Things which we uſe for Signs, what- 
ever Account we follow of the Origin of human 
Speech. For although we conceive the primi- 
tive Languages to have been immediately infuſed 
into Men, yet ſince each Perſon ſeparately enjoy'd 


his Power of Diſcourſe, and could uſe it freely as 


he pleas'd, by applying any Words to any Things; 
this Faculty would not have obtain'd its proper 
End and Uſe, unleſs an Agreement had pais'd 
between Men, that each Party ſhould exerciſe 
their Talent in the ſame uniform manner, and 
conſtantly expreſs the ſame Things by the ſame 
Words . For ſince he who is placed in a State 
of natural Liberty, doth not hold his Powers at 
the Beck and Controul of others, but hath the 
Privilege of uſing them as his own Judgment 
ſhall direct, another Perſon would have no man- 
ner of Right to require of me, that I ſhould 
apply my Powers in ſuch a particular way, and 


5 Nor Sirname, which may have the ſame Effect: For both of them are forbidden we the Roman Law, under pain of ſafe 


fering the ſame Puniſhment, as they who are found guilty of Fraud. Falfi nominis ve 


cognominis adjeveratio pena falſi co- 


ercetar, Dig. 1. 48. tit. 10. De Lege Cornelia de falſis, &c. Leg. 13. princ. See the Notes of Dion. Gothofred. on it. 

Mr. BARRBEYR ACS NOTES on S. V. | 
It is more probable, that the Signification of Words is ſettled by a bare Conſent, where there is no Obligation to conſider 
it in it ſelf. For, 1. Men never met together to agree upon the preciſe Signification of Words, or Rules of Speech. It came 


to paſs inſenſibly, and without any Reflection; neither was there any tacit Agreement rroperly 3» called. 
y diſcern new Words, Expreſſions, and Turns of Speech to come into uſe, 'which put a new 


We may ev 
ſe upon the Terms already 


received. And how comes it to paſs that they are practiſed by others? No Man pretends to lay any Obligation upon them, 
farther, than as they ſerve to convey the Truth from one to another in Converſation. 2. If the Signification of Words were 
ſettled by any obligatory Agreement, cither expreſs or tacit, the leaſt Change, contrary to common Uſage, would make it 
criminal, though no Man received any Damage by it, which none will dare to maintain, and which is daily confuted by onr 
uſual Practice, which all muſt own, and which on the contrary ſerves marvelouſly to ſet off and enrich all Languages. This 
is what Mr. Titias ſays very near, Ob/erv. 245. | 9 
This proves e a the Neceſſity of a bare Conſtitution, but not of an obligatory Conſent. The Obligation, which 
reſpects the uſe of a Word, depends upon other Principles, as will appear from what is faid, 5. 7, &c. both in the Text and 
Notes. Whenever we are obliged to {peak and manifeſt our Thoughts clearly, we ought to follow the common Uſage, and 
chooſe the moſt ſuitable Terms; but in any other Caſe we may put a different Senſe upon Words, which is not uſed, andiſpeak 
in Terms clear contrary to what we think, which could not be done, if there were any Agreement, either open or tacit, 
which accompanied the Inſtitution of Language. 4p 

3 It is in the Latin, the ſame Faculties or Pocvers. But good Reaſoning, and what the Author adds, That their Thoughts 
may be undertood by that Means, ſhew, that he would, or ught at leaſt to have placed that Word at the end of the Sentence, 
roo, nam at the beginning, of the Faculties of Men in general, although, in my Opinion, he expreſſes himſelf unfitly 
in all the Editions. | 


Lib. 33. tit. 13. D. de Supell. leg. 79. b Cap. 25. X. de Sponſal. N. H. 1.6. c.30. Add. Quin#ilian, 
l. 11. e. 3. 1rftit. Grat. Of the Marks or Signs uſed by the Peruvians under their Y7cas, ſee Garcilaſt de la Vega, I. 6. e. 9. 
8 | 
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no otherwiſe, ſo as to enable him to apprehend 
my Thoughts and Intentions, unleſs we had be- 
fore Enel this Point by ſome Pact between us: 


The full Extent and Force of which Pact is this, 


that altho' Signs do not inform us of the Minds 
of others by an infallible, but only by a probable 
Certainty, Men being naturally capable of Diſſi- 
mulation and Diſguiſe. (To this purpoſe the Say- 
ing of Archidamus in Plutarch, Apophth. Lacon. 
). 219. B. Edit. Wech. is obſervable: 4 Sheep 


| Gs uſeth the ſame Tone ; but a Man hath the 


Art of varying his Expreſſion and Addreſs, till he 
carries his Deſign. Moſchus Idyll. i. v. 8, 9. Kana! 
geivsc, &c. 


Ahe Fouleſt Heart, the Faireſt Tongue: 
His Mouth belies his Mind) 


Yet that which any Perſon hath expreſs'd by theſe 
Signs, ſhall be . to be his ſerious purpoſe. 
And therefore as to Matters of Right, the Effect 
ſhall follow the Conſent of the Party, as by Signs 
declar'd; though perhaps his inward Thoughts and 
Reſolutions were really different from theſe out- 
ward Indications ; for otherwiſe the Uſe and 
Deſign of ſuch general Marks would be utterly 
fruſtrated. But the mutual Communication of 
good Offices amongſt Men could not be exercis'd, 
unleſs they had ſome certain Information of the 
Wants and Wiſhes of each other; and ſince the 
Condition of human Nature would not allow this 
to be convey'd in any other way than by Signs 
ſtriking upon the Senſes; therefore the uſe of 
thoſe Signs was by ſome ſettled Compact to be 
ratified and un del, that every Perſon might 
clearly apprehend what Service or Aſſiſtance was 
deſired of him by others +. 5 | 

VI. This Compact and Agreement about the 
Uſe of Signs, — eſpecially of Words, is either 
general, or ſpecial. The former is ſuppos'd to 
pals between Men 3 the ſame Language, 
engaging them to expreſs particular Things, and 
principally thoſe which belong to daily Inter- 
courſe and Commerce, by ſuch certain Words as 
the Uſe of the preſent Times will approve and 
authorize: For tis this Uſe, 


Quem penes arbitrium eft & jus & norma loquendi, 
And at the Will of which, 


Multa renaſcentur que jam cecidere, cadentgue 
Que nunc ſunt in honore vocabula 


Uſe may revive the obſoleteſt Words, 

And baniſh thoſe that now are moſt in Vogue; 

e is the Judge, the Law, and Rule of Speech. 
: My Lord Roſcommon b 


There are, ſays Sextus Empiricus ©", and were 
and ever will be, various Alterations and Rovoluti. 
ons of Words; for the Age is ſtill delighted with 
Change; and not more in Plants and Animals, than 
in Speech. And the ſame Author“ hath this ad- 
mirable Remark to the ſame purpoſe ©: 7; in 4 
City or Country, he who is contented to take the Mo- 
ney that commonly paſſeth, may live under that Co- 
vernment, and buy and ſell, drive Bargains, and 
Trade without Moleſtation or Hindraace; but he 
who will not comply with the Coin ordinarily cur- 
rent, but frames a new kind according to bis oy 
Fancy, and offers it in Payment, is manifeſtly out 
of his Senſes; ſo in Life, he who will not follow the 
common Speech (like the common Coin) when eſta- 
bliſh'd by Uſe and Cuſtom, but invents a new Han- 
guage peculiar to himſelf, is not many Degrees re- 
mov'd from a Madman. Indeed, that ſuch a Com- 
pact 1s abſolutely neceſſary, appears from hence, 
that Men could receive no manner of Uſe or Be. 
nefit from Speech, unleſs the Parties ſpeaki 
were mutually underſtood. We are all deaf, fays 
Tully ©, in thoſe Languages with which we are mt 
acquainted. And ſo f Ovid complains in his Ba- 
niſhment, 


|  Barbarus hic ego ſum, quia non intelligor ulli, 
Not underſtood, I'm a Barbarian here. 


We may obſerve farther, that as moſt Tongues 
are varied by Dialects, ſo it often happens that 
Words of the ſame Tongue have in different Places 
different Significations : The Meaning and Impor- 
tance therefore of ſuch Words ſhall be determin'd 
by the Cuſtom of the Place where the Buſineſs is 
tranſacted; unleſs it ſhall appear that the Stranger 
hath not yet agreed to quit his own native Phraſe, 
to conform to the Idiom of the other Party. 
And thus too there are ſeveral Words which in 
ſome Places and Times are look'd on as ſcandalous 
and reproachful, in others not. Of this the Name 
of Tyrant is a known Inſtance. In the ſame manner, 
the Term of Barbarian, which the Greeks and Ro- 
mans held to beſo diſgraceful, the Gothic King The- 
odoric frequently applies to his own Nation. And 
in the Law of the Burgundians, Barbari is very of- 


The Greek is, ITejCa7oy wir de? Thy durlut xder, parks, &ybp O. IN reh, N moines, Tos dv mo NEW 
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1 On this Occaſion we e's obſerve by the bye, that we find the People of Cama obtaining leave to uſe the Latin Tongue in 


common Talk, and to have t 


eir Sales proclaim'd in it, after their humble Petition for this Privilege, Liv. I. 40. c. 42. Tho 


generally the Romans appeared to have been very ambitious of ſpreading their own Language, without being ſolicited to that 


purpoſe. Vid. Valer. Max. I. 2. c. 2. ſ. 2. 


Mr. BaxBeyYRac's NOTES on F. VI. 


His Words are, Ka? F mynia yivorrar F oavar wma, x; ae} 7% hovan, Y agey dig ye gnouraconwy 


3Þ e 6 eu@v, u tis ure ivr, Y Cd, A , Y eis p ia au. 
3 The Greek is, *Qomp 8 & Tae led“ 
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e A id ia eur , ua, iyſys av. 
8 Add. Grot. l. 2. c. 4. ſ. 3. 
4 The Author's Words are, p. 60. Edit. Lagd. Bat. 


xi, xy dum vbD¹t N, d 


v Horat. A. P. v. 70, &c. Quinctilian, Inſtit. Orat. 1. 1. c. 6. 


+ To retain Words that have been long aboliſhed and abrogated, 


Sed abolita atque abrogata reti- is a Mark of Inſolence, and of Vain-boaſting in Things of no Importance. Add. Gell. |. 1. 


nere inſolentiæ cujuſdam eft, & c. 10. 
E... 


© Adverſ. Mathemat. I. 2. c. 3. p. 17 Edit. Genev. Hbid. c. 10. Tu/e. Quel. 
fTrift. 5. El. 10. v. 37. 
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CHAT. I. 07 Speech, and the Obligation which attends it. = 


ten the Style which thoſe People beſtow on them- 


ſelves. It is here likewiſe worthy to be conlider” d, | 


that moſt Terms of Speech, beſides their principal, 
have a kind of acceflory + or additional Significa- 
tion, by which we at the ſame time expreſs our 
udgments Paſſion, or Eſteem. And this is the 
reaſon, that of many Words which as to their 


main Importance exactly fall in with each other, 


ſome are opprobrious and injurious, others not; 
becauſe this additional Signification is found in 
ſome, and not in the reſt. Thus if I give a Man 
le Lye, I not only ſignify that his Speech is diſ- 
,orecable to his Thought, but farther denote, that 
he did this with an ill Intention, and on account 
of procuring my Prejudice or Hurt. And tis on the 
ſcore of this latter Indication that the Words are 
look d upon as contumelious and injurious. So if I 
call any Perſon an Linpoſtor, or an /gnoramus, I at- 
front him; becauſe thoſe Names, beſides their 
proper meaning, include, by the bye, ſomewhat of 
Contempt and Reproach : W hereas there are many 
other Words, by which I may, without any ſuch 
Afﬀront or Abule, ſignify myſelf to have been hurt 
by another, or ſhew that another is ignorant of 
ſome things; and which a ay ſhall only 
declare the direct Senſe, without any ſuch Indica- 
tion of Diſgrace. Sometimes this additional Mark 
ariſeth, not from the general Impoſition of Men, 
but from the Tone of the Voice (which is diffe- 
rent according as we either teach and admoniſh, 
or flatter and court, or chide and reprove) from 
the Lines of the Face, from particular Geſtures, 
and other natural Signs, which are wont very con- 
ſiderably to alter, diminiſh, or increaſe, the prin- 
cipal Signification of Words. And thus too a figu- 
rative Speech very often denotes ſome Paſſion in 
the Speaker, whereas a plain Expreſſion barely im- 
ports the thing aſſerted: Uſ/que adeone mori miſe- 
yum eſta? denotes no more than if we ſhould ſay 
barely, aon eſt uſque adeo miſerum mori; becauſe it 
includes a Contempt of Death. From the ſame 
acceſſory Meaning it comes to pals, that ſome Words 
are accounted obſcene, others not; tho? as to the 


main they ſignify the ſame thing; nay, tho' the 


thing be not really in itſelf foul or indecent. The 
reaſon of which Difference ſeems in part to bethis 
that ſince ſome Words expreſs a Thing or an Act 
more looſly and generally, others in a more di- 
ſtin& manner, and with particular Circumſtances 
therefore he who makes uſe of the latter ſort, at 
the ſame time betrays his Luſt, with regard to ſuch 
a Thing or Act, and diſcovers a Satisfaction and 
Approbation which a Man of Virtue and Breed- 
ing would be aſham'd of. Sometimes too the Ob- 
ſcenity of Words proceeds from hence, that ory 
either denote a Contempt of the e ed, 
or elſe are uſed only among the baſer People, or 
towards ſuch to whom we owe no Reverence or 
Reſpe&®. Caſaubon, in his Comment on Perſius e, 
hath diſputed at large, whether it be allowable to 
apply obſcene Words even to the Reproof and 
Correction of Vice, which is the ordinary Practice 
of ſatyrical Writers. = 


ſometimes uſed for one. 


Thoſe Words are grounded on ſpecial Compact, 
which either have been inveſted with a peculiar 
Signification, different from what they bear in 
common Ule, or which are utterly unknown to 
the ordinary Methods of Speech. Of which kind 
are all thoſe Terms of Art, uſed by Mechanicks, 
and others; which on account of either the Mul- 
tiplicity and Confuſion of Things, or the meer 


Pleaſure of the Authors, have either been invented 


a-new, or apply'd to another Meaning than what 
they obtain d in vulgar Diſcourſe. Now that no 
Man may be deceiv'd by theſe Terms, amongſt 
Perſons who underſtand the particular Art, the 
very Nature of the Buſineſs in hand will be a ſuf- 
ficient Caution and Security. And amongſt the 


unskilful they ought to be explain'd and limited 


by common Words. Which Explication and Set- 
tlement is likewiſe neceſſary, when either Artifi- 
cers differ about the uſe of their Terms ; or when 


any Perſon for ſome particular Reaſons thinks fit 


either to coin new Words, or to fix a new Senſe 
on old ones*. Some few Perſons in Confederacy 
may, and often do frame to themſelves peculiar 
Words and Marks of Things, or put a — 
Signification on vulgar Terms, ſo as to be under- 


ſtood by each other, and by none beſides. (And 


ho far this Practice is lawful, will appear from 


the Sequel of our Enquiry.) In which Point it 
is enough, if thoſe Words or Marks rightly diſ- 
cover my Mind to thoſe, with whom ] have thus 
enter'd into a particular Covenant about their uſe : 
And this holds too in other Signs, determin'd by 
the peculiar Impoſition of certain Men. Amongſt 
5 the principal are the military Tokens and 
Signals of War; of which Silence itſelf hath been 
Thus in Pohhænus the 
Arcadian General undertaking by Night to ſur- 
prize the Spartans at the Togea, gave his Soldiers 
no other Sign but this, That they ſhould kill all 
who ask'd for any Sign. The Arcadians there- 
fore were ſilent; but the Spartans not knowing 
their Fellows in the dark, and ſo demanding the 
Mord, were ſlaughter'd by the Enemy. And ſo 
Pammenes, in the fame Author, put a Cheat 
upon his Enemies by altering the Signal of the 
Trumpet, and quite inverting the ordinary Me- 
thod and Uſe; commanding his Men to fall on 
when a Trumpet ſounded a Retreat, and to re- 
tire when it ſeem'd to call them to a cloſe En- 
gagement. | 

VII. But we muſt carefully obſerve, that altho* 
by this general and ſpecial Compact weare bound 
to uſe our Words and other Signs in the manner 
that hath bcen agreed upon; yet wearenot here- 
by in the leaſt oblig'd to open and diſcover our 
Minds to all Perſons. To which may be apply'd 
the Saying of Apollonius Tyaneus (in Philoſtrat. 
I. iv. c. 11. p. 191. Edit. Par. Morel An. 1608.) Pa- 
lamedes invented Letters, not only for the ſake of 
writing, but likewiſe that Men might come to the 
Knowledge of thoſe things which were not to be vurit- 
ten. But to effect this, it is neceſſary that another 
Obligation be added, ariſing either from ſome 


+ Our Author hath taken all this from The Art of Thinking, Part I. e. 14. where we may find the Reflection better ma- 
naged. I do not know why he did not quote the Book, ſince he is not ſparing of Citations. 


Virgil. En. 12. v. 646. 5 
demerment of Learning, J. 3. 6. 4. in the beginning. 


b Vid. Ciceron. Epiſt. ad Famil. IX. 22. 


d Add Bacon's 


e Sat. 4. p. 342 746.5 
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of it as a Remedy to eſcape ſome great Danger, as U/y/es often did to fave his Life, or to procure the return of his Compa- 


214 Of Speech, and the Obligation which attends it. Book IV. 


articular Covenant, or from the general Com- preſent to be tranſacted by Speech 1. Thus, for in. 
mand of the Law of Nature: Or laſtly, from the ſtance, if I undertake to be an Inſtructor to ar, 
Quality and Condition of the Buſineſs which is at Perſon, I am engag'd (by the Contract of Lettin 


CS 1 tif , NOTES S. VI -: | 
To explain this Matter diſtinctly, we are to obſerve, that Speech, as all other Actions of an indifferent Nature, is to * 
overn'd by three great Principles of Duty, of which we have ſpoken before, but muſt now repeat them, viz. Religion Self 
ove, and Society. I. When we ſpeak to Gob, we muſt always ſpeak the Truth freely. This is evident of itſelf, thy _ 
Author proves it briefly in the beginning of F. 10. Nor may we ever abuſe our Speech, when we ſpeak to Men, to the Dj Fay 
nour of Gop. See what I have faid after our Author in Note 2. upon Lib. 2. Chap. 4. F.3. II. When we make uſe f 
Speech in behalf of ourſelves, either to ſecure or defend ourſelves, or to procure ourſelves ſome innocent Advantage, which 
neither entrenches upon the Glory of Gop, or the Rights of our Neighbour. In this Caſe 'tis not only permitted, but ex. 
preſly ordain'd by the Law of Nature, either to ſpeak the Truth, or be ſilent; or to feign and diſſemble, as a lawful Defence 
of ourſelves, or our irinocent Advanta his wr III. The Duties of Society oblige us alſo, either to ſpeak the Truth plain] 
or be filent, or feign and diſſemble, f by that Means we can either do good to others, or avert the Danger which ed 
them, without doing any thing contrary to the Glory of Gop, or to the Damage of any Man. Thus, as our Author ſpeaks, 
Lib. 2. c. 3. f. 4. we muſt give Counſel faithfully to them that deſire it, and ſhew them the right way, who are out of it 
But on the contrary, we muſt be ſilent in things which may be prejudicial to any Perſon when ſpoken, either as to their Per. 
ſon, Goods; or Reputation. Thus if a mad Man running after another with a Sword in his Hand to ſhy him, asks us Which 
way he went, we may not only, but we _ to ſne him another way than that which the Perſon purſued took to fave him. 
ſelt. And I can't think that any Man will dare to maintain the contrary. By the ſame Reaſon the wiſe Midwives of Exysr 
did very well to find out ſo good an Excuſe to Pharaoh, as we may fee by the Reward Gop gave them. In ſhort, 15 
greateſt Abuſe of Speech is, without Contradiction, this, To make it an Inſtrument of Damage to another. See 9. 15. fol. 
lowing. Hence it follows, that Men ought above all things to act fincerely in Bargains, and keep their Word inviolably when 
they have made a ſerious Engagement. 11 we ought to remember what I have elſewhere obſerv'd, that when the 
Duties of Society and Self- love are equally concern'd, theſe laſt ought to be follow'd, and ſo we may lawfully uſe our Speech 
for our own Advantage rather than any others. This is grounded upon Mr. Titius's Obſerv. 248, Sc. tho? his Opinion is not x 
whit the leſs ſingular. It is certain, that, as Crot ius has obſerv'd, Lib. 3. c. 1. F. 9. moſt of the Heathen Philoſophers and 
Antient Chriſtians believed with St. Auguſtin, That whatever may be call'd a Lye, is always unlawful, altho' that Matter be 
not well explain'd, as our Author has done after Grotius. And ſince theſe two famous Works have appear'd in the World 
xery few, who have been converſant in the Study of Natural Right, but have embraced their Notions. See, for example, 
Mr. Thoinaſius, Furiſprud. Divin. Lib. 2. c. 8. Mr. Buddeus, Elem. Phil. Pra. Part. II. Sect. 6. F. 3, c. Mr. Fabriciy; 
in a Note upon the falſe Ab4ias, which makes a part of the Apocrypha of the New Teſtament; Mr. Noodt De Forma enend. 
d:li mali, &c. c. 3. and ſeveral other famous Writers. I might alſo alledge a great Philoſopher of our Time, who had not oc- 
caſion to explain this Point in his Writings, but he does not treat of it with Authority, wherefore I ſhall come to examine 
their Reaſons. Thoſe that maintain, that all Speech which is utter'd contrary to our Thoughts, is eſſentially faulty, ought 
to alledge good Proofs for it, taken either from the Nature of the Thing, or from ſome convincing Paſſage of Scripture. 1. A; 
to the Nature of the Thing, J have not yet ſeen any thing ſatisfactory produced. Our Author owes it well; and J will exz. 
mine in a few Words the new Hypotheſis of a modern Author in Note 2. on F. 10. All that has hitherto been faid with any 
ſhew of Reaſon, may be reduced to theſe two or three Difficulties, which are not hard to be reſolved. The firſt is this, If 
the Opinion, fay they, that allows Men to feign and diſſemble upon certain Occaſions, either in Deed or Word, be once 
received, all Confidence in one another muſt be baniſh'd from the Earth, and by conſequence all Society deſtroy'd. For x 
Man can't open his Mouth, or do the leaſt Thing ; but it will be firſt demanded of him, Whether he does not believe, that he 
may in that caſe do otherwiſe than he thinks? But this Argument ſeems to be built on a . e entirely falſe, ig. That 
the Confidence by which our Dꝛalings in this Life are maintain'd, is grounded only on this Perſuaſion, that they who ſpeak, 
- ought to ſay or do nothing but what anſwers exactly to their dee e their own Conſcience being Judge. For Experience 
and the Knowledge of the World prove the contrary evidently. I own, that Profeſſed Liars, Natural Diſſemblers, Falſe 
Dealers, or Slaves to vile Intereſt, in a word, all thoſe whoſe Honeſty is dubious, are not proper Objects of our Confi- 
dence, and we ought not to truſt them, but with very great Caution, if they ſhew that they believe that one may lawfully 
ſometimes ſpeak contrary to Truth, or profeſs, that they believe it always allowable. But when we have to do with honeſt 
Men, we put not the leſs Confidence in them becauſe we know they may uſe an innocent Feint or Diſſimulation, and be- 
cauſe we have ſeen them uſed ourſelves in certain Caſes with good Reaſon for their own particular Advantage, or that of their 


Parents and Friends. As every one is willing to have that Liberty, ſo he readily grants it to others; and he can't refuſe it 


them, or impute it to them as a Crime, without being accounted, and that juſtly too, unreaſonable and fooliſhly nice. But, 
fay they, the Benefit which may be obtain'd by a Lye will vaniſh into nothing, if we once teach that a Lye is allowable. For 
, Los can be of no Advantage but upbn this Suppoſition, that they to whom we Lye, believe that we do not Lye, and 
that we make a Conſcience of ſpeaking the Truth. If there be an Occaſion offer'd wherein 'tis lawful to Lye, *tis to admi- 
niſter a Medicine to a fick Perſon that may fave his Life. But ſuppoſing that we are taught that Phyſicians are exempted 
from ſpeaking Truth upon that Occaſion, it will happen that they will not be believed, tho? they ſpeak Truth; and fo we 


Mall fall into Inconveniencies infinitely greater than thoſe which we endeavour to avoid, by allowing them ſometimes to 


Lye. Either the fick Perſon believes that the Phyſician will not Lye, or at leaſt that he may as well ſpeak the Truth ; but 
how can he believe the firſt, if he knows that upon ſuch Occaſions he may Lye? And will not the Doubt keep him from 


taking the Medicine preſented to him? To this I anſwer, that all this is made evidently falſe by Experience. Whatever righ 
» 


Divines and Caſuiſts may ſay, tis certain, that there are a thouſand little Lyes, which almoſt all the World believe allow 
and which nevertheleſs fail not to produce their Effect. hen one is in general perſuaded that others are innocent, he is not 
always upon his guard to examine upon every Occaſion particularly, whether the Perſon we have heard may not have reaſon 
to perſuade us that a Thing is falſe, which is not. We are not ſo ready to diſtruſt one another when we have no Cauſe of 
Suſpicion; and there is ſcarce any Man, who, tho' he has been innocently deceived by his * or Friend, will not never- 
theleſs believe them again upon the like Occaſion, if they know How to take him aright, and behave themſelves well. He may 
rhaps doubt a while after, but the firſt Impreſſions, and the innocent Artifice, when it has had effect, is ſoon forgotten; 
— if ſometimes it is not ſucceſsful, it only proves that there were not good Meaſures taken, or that ſome Circumſtances ren- 
der'd the Thing mY but that-proves not that it was unlawful and criminal in itſelf. Some 7 farther, that if to 
ſpeak contrary to a Man's Thought is an Action of like Nature with local Motion, and other outward Actions, which having 
nothing unlawful in themſelves, may become good or evil, according to the different Intentions by which they are done, there 
will be no evil to make uſe of that Means for our moſt vile and trifling Intereſts, as if I deſire a Pin when it is neceſſary, or 
ſtoop to take it up when I ſee it lie upon the Boards of my Chamber, nothing hinders but that I may tell a Lye to get it, pro- 
yided I do no Man any wrong by it. But this Conſequence does not ſeem to be well drawn. For the uſe of Speech is not 


| only guided by Juſtice, Humanity, and Charity, but alſo by Maxims of Prudence. For no wiſe Man will have recourſe to 


the leaſt Diſguiſe, but in Caſes of Neceſſity. Let us hear a pleaſant antient Writer upon this Subject, whom neither Grotius 
nor our Author have quoted. OuJV met 74 my ie, mon © xpeias Le L. av, ovy ſuns Torzagey & . Je H = 
z uu TVs as Tar Ee, Indo ij wis Szumdonour, 1 i cwTHEG TW TUET W Papdng i x pious ro ou Ig d, 06 MING, 

> 'Oarevs ine, THY 75 awry d dpryun©r, x; + v6 ume, Nd mei cui, & d eist, pH- of aurd aviv ds 
Feeia; Ned mei mnt F dandilag; viv, id bwwa 76 Tetywan, Y weTeiCorres iT w mepgdou aul, 


Lucian in Mendac. vel Incredul. in Princip. I ſpeak not, ſays the Diſcourſer in the Dialogue, of them who Lye for their Profit, 


c they are to be excuſed, and ſome commended; as for example, ſuch as Lye to deceive their Enemy, or them who make uſe 
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| to what we think, and that is, of the Egyptian Midwives mentione 


cur. L. Of Speech, aud the Obligation which attends it. 31 
und Hiring) to explain and communicate to him a Perſon with a Commiſſion to ſearch into the 
il chat belongs to that Art or Profeſſion. If I ſend State of ſuch or ſuch an Affair; he is bound by 


« nions, but that which ſurprizes me moſt, is to ſee ſome Men, without uy Advantage to themſelves, to delight more in 
4 L ing than ſpeaking the Truth, and continue in it all their Days without eceſſity. In a | 1 
1 1 a Trade of it, they loſe all Credit with the Wiſe. Otherwiſe, though an honeſt Man believes he may innocently 
"ſme good Reaſon, by his Diſcourſe and Actiong, make another rinderſtand him of a thing he thinks not, yet he does * 
10055 neglect a Correſpondence between his Words, and Actions, and Thoughts, as the moſt natural Uſe of the Tongue, 
1 other outward Motions, ſo that this Agreement is diſturbed againſt his Will, being forced to it by the Conſtitution of hu- 
2 ne Affairs, and by the Indiſcretion, Imprudende, and Malice of the greateſt part of Mankind; at leaſt, if he be not engaged 
on a thing that brings Trouble, his Candour and Freedom, which are the Characters of a truly good Man, will hinder him 
in ſpeaking or doing any thing which may make his Sincerity and Fidelity be ſuſpected in the leaſt. But there is another 


thing which ought to keep us from uſing any Equivocation, but with much Reſerve and Circumſpe&ion, which is, that we 


:oht not only to avoid all Evil, but every thing that tends to it. For it is certain, that by Lying, Feigning, and Diſſembling 
: on ſlight Occaſions, Men get a Habit of Diſſimulation and Counterfeiting, which degenerates into a Vice, becauſe it will 


| ;acline us to be inſincere with thoſe to whom we ought faithfully to diſcover our Thoughts. For this Reaſon it is, that we 


ought to take very great Care to keep Children from Lying (See Montagne's Eſſays upon this Subject, I. 1. c. 9. and the Trea- 
tiſe of Educating Children by Mr. Locke, F. 134, &c.) becauſe this Artifice can ſerve only to hide their Faults, and they ate 
not of Age ſufficient to diſcover the Occaſions, when Diſſimulation and Counterfeiting is innocent, and ſo they'll come in 
me not to ſpeak one Word of Truth, but always have a Lye ready for the eaſt thing. But as to ſuch as are become Men of 
Underſtanding, tis not to be feared but that they'll be able to ſet due Bounds to this Permiſſion of Feigning and Diſſimulation, 
rovided they ſeriouſly labour to regulate their Conduct by the Light of right Reaſon, without which they may abuſe the leaſt 
Fiſputable and commonly received Moral Principles, and by which they'll be full of Reverence toward God, Lovers of Juſtice, 
careful to give every Man his Due, averſe to all fraudulent Dealing, and in a word, a truly good Man; and I dare anſwer for 
him, will never be guilty of any unlawful Diſſimulation, and as far as is poſſible, he will ſo order himſelf, that his Words and 
Adions ſhall exactly agree with his Thoughts. I ſay, as far as is poſhble; for as the famous Engliſb Chancellor, the Lord Bacon, 
judiciouſly obſerves, ** Serm. del. c. 6. Diſſimulation is a neceilary Conſequence of Silence and Secrecy (Taciturnitatis) inſo- 
« much, that whoſoever will conceal a thing, muſt diſſemble, do what he can. In truth, Men are too cunning to ſuffer us 
« to remain in a perfect Indifference, without ſhewing any Inclination to one or other of the things which they deſire to 
« know. They'll attack you, examine and pump you with a thouſand Queſtions, ſo cunning, that unleſs you maintain an 
« obſtinate and ridiculous Silence, you muſt diſcover ſomething of your Sentiments and if you do nothing to diſcover them, 
« they'll make ſuch Conjectures upon your Silence, that it will be all one as if you had ſpoken. You may guard your ſelf 2 
« long time by Equivocation, and dark Expreſſions, but, in a word, there can be no perfect Concealment, if ſome Degree of 
« Piffimulatio n be not allow'd ; and ſo Diſſimulation 1s nothing elſe but a neceſſary 3 upon Silence. To keep a 
« juſt Tempe t, every Man muſt get himſelf a Reputation for Sincerity and Veracity, an Habit of Silence and Secrecy, and an 
« Ability to { eign and diſſemble, when it is neceſſary. It is eaſy to anſwer all the other Difficulties raiſed againſt the Opinion 
of our Author, and to oppoſe greater to the contrary. It ſhall content me to obſerve, that if this laſt be true, thogſands of 
Actions whi zh the World accounts innocent, muſt be condemned, and are practiſed every Day with Deliberation. I do not 
ſay, by moſt of them who are zealous Defenders of this Opinion, but by all Men generally, we may ſay, that the Queſtion 
comes to this, Whether (for Example) a Man may ſay, that ſuch a one is not at Home, or find out ſome Trick to free our 
ſelves from an indiſcreet and importunate Perſon ? I do not believe that any Man of Senſe will deny himſelf to have commit- 
ted ſuch Faults, tho' he is ſorry for them. Nevertheleſs, there is no Medium; either we muſt condemn our ſelves for it, or 
reſign our ſelves to the Indiſcretion, Imprudence, and often to the Malice of another, by a general Sincerſty, and without 
Reſerve, or we muſt allow a Permiſſion to ſpeak and act contrary to our Thoughts. Further, to ſhew the Weakneſs of the 
Opinion I am now oppoſing, I deſire it may be confider'd, what Abſurdities they engage themſelves in, who maintain the con- 
Opinion: For theſe are three Maxims of St: Auguſtin, which Mr. La Placette approves in Part 1. Moral Eſſays, 1. That 
Fal Mankind were at the Point of Deſtruction, and 'twere poſlible to fave them all by a Lye, the Lye muſt be avoided, and 
all Mankind periſh. 2. That if by telling a Lye we could * one or more of our Neighbours from ſinning, we ought 
rather to ſuffer our Nei ghbour to ſin, than tell a Lye. 3. If by Lying we could keep our Neighbour from eternal Damnation, 
we ſhould rather leave him to periſh, than fave him by the loſs of Truth. In fine, it is in no wiſe neceſſary to determine, 
when and how many times we are permitted to lye; that depends upon Circumſtances, which are infinite, and every Man's 
Judgment. Here, as in 1nany other moral Subjects, we can give general Rules only. As often as they to whom we ſpeak have 
no Right to require of us to ſpeak freely what we think, we do them no Injury it we conceal the Truth from them. And ſo 
the diſguifing of the Truth has not the principal Property of a true Lye, which is to give them with whom we treat reaſon to 
complain, that we have not dealt ſincerely with them. But it does not follow, that we may always ſpeak or act in a manner dif- 
ferent from our Thoughts, when a Perſon hath a Right to require the contrary of us. I have alledged the Reaſons that con- 
cern our ſelves above, or the Conſequences of taking too large a Liberty. I own that this Permiſſion may be eaſily abuſed, and 
therefore the ſureſt way is to uſe it as little as poſſible ; but a good uſe may be made of it; and in what a bad Caſe ſhall we be, 
if we muſt condemn and diſuſe all thoſe things, by which Men take an Occaſion to excule or juſtify their Irregularities? But, 
II. If itbe true, as we have ſhew ed, that the Principles of natural Right afford nothing to prove, that all Diſcourſe, and in ge- 
neral, every exterior Sign diflering from our Intentions and Knowledge, is criminal of it ſelf. There is no Evidence to prove 
that the Holy Scriptures condemns it abſolutely, at leaſt, if we may fay (what indeed I don't believe) that the Law which forbids 
Lying and Diſſimulation, is a poſitive Law only. Thus we can't alledge any Text, either in the Old or New Teſtament, 
where Lying or Diſſimulation is mention'd, but it is accompanied with ſome Fraud or Cheat, and by which at leaſt ſome Du- 
ty of Charity is broken. Nothing is more common in the Writings of the Hebrews and Helleniſſs, than to underſtand by 
Truth, Fidelity in keeping; our Engagements ; and by Lying, Pertidiouſneſs, Deceit, and Injury done our Neighbour, after 
ſome manner or other. The Reaſon that St. Paul gives for his Exhortation, To avoid Lying, and ſpeak the Truth every Man 
to bis Neighbour, infinuates plainly enough, that he did not extend his Prohibition to Lyes profitable, and altogether innocent. 
See Velthuyſen De Princ. J'uſti & Dacori, where we may find Reflections which I have omitted. Farther, we may obſerve in 
the Scripture ſeveral Examples of good Men, who are not blamed for having uſed Diflimulation, and an innocent Lye. See 
Mr. Le Clerc on Gen. xii. 1 3. Moreover, there is one that proves 2 that it is ſometimes commendable to _ contrary 
before by the Bye. See Exod. i. 20, 21. As to my ſelf, 
I think an unanſwerable Argument for my Opinion may be drawn from it. Tis evident, theſe Women did not ſpeak the Truth 
to Pharaoh; and if any one doubt of it, he will be convinced, if he reads what Mr. Le Clerc ſays about it in his Remarks upon 
the 17th Queſtion of his Uncle; and moſt of our Interpreters and Divines agree with him. Nevertheleſs, God hath greatly re- 
warded that Lye, and conſequently not only excuſes it, but 5 it. For it is an empty metaphyſical egy to ſay, That 
God rewarded not the Lye, but the Act of Leroy, which thoſe wiſe Women ſnewed; as if one and the fame Action could be 
good and evil in divers Reſpedts, or as if a good Intention could render an Action, in its own Nature evil, good. But if this 
Example do not ſatisfy, behold another, which will make it yu that God permits, yea, e ſometimes, that Men uſe 
an innocent Deluſion. *T'is of the Prophet who is ſpoken of, 1 Kings xx. 35, Oc. This Holy Man, by God's Order, having 
cauſed himſelf to be beaten, ſet himſelf in the way where King Ahab was to paſs, and cover'd himſelf with a Veil, that it might 
not be known that he waited for him; when he perceived him coming, he cried out, and implored his Help; and he tells 
him how he came in that Condition by an Accident, which he had feigned. He ſays, That being in the middle of the Battel, a 
certain Man brought a Priſoner to him, and charged him to keep him ſafe upon pain of Life, or paying a Talent; but while he 
was buſy up and down, his Priſoner got away. Hereupon the Ling ſends to the Prophet that he had condemned himſelf; and 
then the Prophet unveiled himſelf, declared to him why God had ordered him to uſe ſuch an Artifice, 2iz. That Abaò might 
condemn himſelf by judging in the like Caſe. See Mr. Le Clerc's Notes upon the Place. | | 
| 4 Covenant 


deed, when Men lye in Bravery, 
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Covenant to acquaint me with all the Diſcoveries 
and Informations he hath gain'd about that Matter. 
If I am to exerciſe towards another any Duty of 
Humanity, which muſt be perform'd by Speech, 
it is manifeſt my Words mult be agreeable to my 
Thoughts and Intentions. If a Man undertake to 
write'an Hiſtory *, he is to deliver nothing which 
he knows to be falſe, by virtue of that general 
Obligation by which we are bound to promote 


the Uſe and Benefit of others. As we are like- 


wiſe by a common Engagement tied to expreſs 
our Minds by the cleareſt and plaineſt Signs, in 


all ſuch Caſes, when if we do otherwiſe, we may 
bring ſome Hurt or Prejudice on innocent Perſons. 


So, laſtly, in all Commerce and Buſineſs between 
Men, in which, by the Conſent of the Parties, 
ſome Right or Ob 3 is to be produc'd, we 
are to declare our Meaning openly and clearly to 
the Perſons with whom we deal. For otherwiſe 
there could be no poſſible way of rightly 9 
thoſe Concerns. But ſince it doth not always ſo 
Happen, that I am bound by any of theſe Rules 
To open my "5 608 to another about any Af- 
fair, eſpecially ſuch as is private and particular, it 
3s evident from hence, that I am not under an 
Engagement to unfold all my Opinions and In- 
tentions to Men alike, but thoſe only which they 
have a Right (either perfect or imperfect) to un- 
derſtand; which Right 1 
Obligation on my part: And that therefore I ma 
fairly conceal and diſſemble thoſe 1 whic 
another hath noRight to know, and which I m 
ſelf have no Obligation to diſcloſe*: Nay, in ſuc 
Caſes, where no body elſe is injur'd in his Right, 
and where the Advantage or the Safety of myſelf, 


or of ſome other Perſon, cannot otherwiſe be pro- 


cur'd, it ſhall be allowable for me apply the com- 
mon Signs in ſuch a manner, as to expreſs what 
is really contrary to my Judgment. For ſince the 
Compact about applying Signs in ſuch a certain 
way, bears a regard to other Obligations, which 
are by the means of theſe Signs to be fulfilled 
therefore when thoſe Obligations ceaſe, there ap- 
rs no reaſon why I may not make a different 
ſe of the Signs, if I injure no Man, and at the 
fame time have no greater Convenience of bene- 
fitting my ſelf or others. 
VIII. From theſe Principles and fundamental 


Rules, it is eaſy to underſtand both the Nature 


of Truth, which Men are obliged to ſpeak and 
ee ; and the Nature of a Lye, which is ſo ab- 

orr'd by all the good and honeſt, and the impu- 
tation of which every Man looks on as the fouleſt 
Diſgrace **. The former then conſiſts in this, 
That the Signs which we make uſe of, and eſpe- 
cially our Words, do in a proper and conyenient 
manner repreſent our Thoughts to another, who 
hath a Right to underſtand them; and to whom 
we are bound, either by a perfect, or an imperfect 
Obligation ro diſcover them: And this to the 
end, that he, by apprehending our Meaning, may 
obtain ſome Benefit, or may eſcape ſome unde- 
ſerv'd Evil, which would have follow'd upon our 
deceiving him. So that beſides that Logical Truth, 


376 Of Speech, and the Obligation wich attendr'it, Boox I 


which conſiſts in a Conformity between W org, 
and Things, this Ethical or Moral Truth, of which 
we are now eating ſuperadds the Intention and 
Obligation of the Speaker: On which Score, he 
who declares the Truth out of Error, or Impru. 
dence, hath barely recited the Logical Truth, but 
hath not exercis'd the Moral. And he who blah 
out any. Matter without any Obligation in him. 
ſelf, or any Right in the other Party, ought to 
be eſteem'd rather an idle Prattler, than a Speaker 
of Truth. And hence 'tis eaſy to gather, what 
muſt be the Nature of a He; namely that it is, 
when our Signs or Words bear a different Senſe 
from our real Conceptions; whereas the Perſon to 
whom the Signs were directed, had a Right to 
underſtand, and to judge of thoſe Conceptions; 
and we on our part lay under an Obligation to 
make him apprehend our Meaning. I take this 
to be a more clear and diſtinct way of ſhewi 

the Neceſlity we ſtand under to declare our rea] 
and undiſguiſed Intentions, than if I ſhould derive 
the Sin and the Baſeneſs of Lying, barely from 
that general Rule of natural Law, that No Man 
7s to be hurt; as if the whole Nature of aLye con- 
ſiſted in its Power of hurting. For ſtrictly ſpeak- 
ing, we do not Hurt another by with- holding from 
him what he hath only an imperfect Right to re- 
ceive; and yet the 9 of ſuch an imperfect 
Right is ſufficient to conſtitutea Lye. For the ſame 


Reaſon Philoſtratus's Notion of a Lye is confusd 


and unaccurate, when he reports, That amongſt 
ſome of the Indians, any Student in Philoſophy 
who was found guilty of this Vice, was render'd 
incapable of bearing any Magiſtracy or Honour, 
Becauſe he had by Lying cheated the common Siciety 
of Mankind. But, as in all Acts by which we re- 
cede from Law, Error, Imprudence, and Raſhne 
are diſtinguiſh'd from Malice, or wicked Deſign, 
ſo neither is any Man properly ſaid to He, but he 
who with evil Intention, nd pre-conceiv'd Ma- 
lice, tells another what is really different from his 
Sentiments or Reſolutions, either to prejudice or 
to delude him. And hence, he who having been 
deceiv'd by another Man, delivers things which 
he himſelf takes to be true, reports a He, but is 
not himſelf the Lyar. Yet a Perſon, who catch- 


ing up Things with too haſty a Credulity, after- 


wards diſperſeth them amongſt others, expoſes 
himſelf to the Cenſure of Raſhneſs and Folly. 
Nay, the ſpreading of another Man's Lye, or of a 
Matter not certainly known, may in — Caſes 


bring an Obligation on the Publiſher to e. the 


Damage occaſion'd by the Report; eſpecially 
when ſuch a Publication approacheth near to 
that Treſpaſs which the Civilians term culpa la- 
1 | „ 
IX. Having thus diſcover'd the true Source, and 
the genuine Foundation of Truth and of Lyes, we 
may aſſure our ſelves, that thoſe Authors are mi- 
ſtaken, who aſſert, That a Lye and an Untruth are 
really the ſame thing, and that he deſerves to be 
branded with the Name of a Dyar, who ſays any 
thing differing from his Judgment; and that con- 


ſequently to ſpeak otherwiſe than we think, is in 


2 See what our Author has ſaid in his Diſcourſe, De Obligatione erga Patriam, F. 23. 


I See g. 10. following. 


Mr. BarBEYRAC's NOTES on F. VIII. 
2 See Lib. 3. c. 1. $ 4. Note 2. before-going. 


2 #/chyl. Cœphor. 61 y O' zu, &c. v. 580. The Art of Silence and of well-term'd Speech. 
Þ Sophacl. Trachin. p. 347. Edit. H. Steph. ws aeuSiee evdd 1nd , &c. : 
| What Fate ſo grievous to a Free-born Man 


As to be call'd a Lyar — ? ; | 
Apollon. Tyan. l. 2. * See the Story of Ceſell. Baſſns in Tucit. Ann. 
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orceable to your inward Imaginations. But now, 


Cub. I. 


irs own Nature baſe and finful. An Untruth is 
when you apply Words in ſuch a manner, as that 
ther ſhall conceive from them a Senſe not a- 


the other Party have no Right, by Virtue of 
which he ought clearly to underſtand my Mean- 
ing; and if I do not hereby prejudice any Man 
without Cauſe, there ſeems to be no Reaſon, why, 
if J find it convenient for me, I may not uſe thoſe 
Words rather according to my own Pleaſure, than 
the Pleaſure of another. Hence every Lye is an 
Untruth, but every Untruth cannot come under the 
Name of a Lye - And if we take Ariſtotle * in this 
Senſe, when he affirms, That a Lye is in itſelf 
foul and diſgraceful, there will be no need of Gro- 
tins's Limitation, who explains ud duo, in itſelf, 
by Generally, or without regard to the Circumſtan- 
ces. For ſuch an Untruth as eſcapes Cenſure, by 
virtue of ſome particular Circumſtances, ought, 
on no Account, to ſuffer the odious Character of 
2 Lye. And, on the other fide, that every Lye, 
properly ſo called, is in its own Nature baſe and 
ſcandalous, ſeems to be beyond diſpute. 

It is worth remarking on this Head, that the 
very ſpeaking what is rrue may ſometimes create 
and conſtitute a Lye : Which not only happens 
when a Perſon affirms the Truth with the Air 
and Addreſs of a Lye, and by his * Manner, his 
Geſtures, and his Actions, which uſed to be as it 
were the Life and Soul of Diſcourſe, makes his 
Hearers believe the contrary to what he delivers; 
as Quinctilian ſhews us how tis poſſible to be 
guilty of a He, as well as of a Soleciſm, by a baſe 
Action, when we ſpeak one thing, and hint ano- 
ther, by a Poſture or a Nod ; bur it chiefly takes 
place in thoſe, who by a Practice of frequent Ly- 
ing have depriv'd themſelves of all Credit and Be- 
liel. Now ſuch Perſons as they are not eaſily re- 
garded, how willing ſoever they may be to deliver 
ſerious Truths; ſo they have an opportunity of 


| abuſing the Diffidence of a Hearer 3, to his De- 


ception and Deluſion ; who thinking them to be 
always like themſelves, may eaſily be cheated by 
believing quite the contrary of what they averr. 
The Inſtance in the Fable is well known, where 
the Boy ſo often tricked the Countrymen with a 
falſe Alarm of the Wolf, that at length, when the 
Wolf really appear'd, he could not gain Credit 
enough for their Aſſiſtance. Agefilaus + turn'd this 
Fetch into a Stratagem of War. For in as much 


a Lib. iii. c. 1. ſ. 9. 


Oßzlligation which attends it. 321 


P 


as tis reckon'd moſt impolitick in a General o- 
penly to proclaim his Reſolutions, for which rea- 
{on the Enemy is not wont to believe what is giv- 
en out in this free and ſecure manner, Ageſilaus by 
this piece of Subtilty prevail'd on the Perfian No- 
bleman who opposd him, to march his Army 
quite another way than what he had thus pub- 
liſh'd that he would take himſelf b. | 

But as no Man will preſume to condemn the 
wiſe Gravity of Epaminondas ©, who could not 
bear to utter a Lye, tho in jeſt: So, on the o- 
ther hand, it is very weak to believe, that a Per- 
ſon always incurs a heinous Guilt, when, with- 
out injuring any one elſe, and for the Advantage 
of himſelf and others, he delivers Words differing 
from his real Thoughts. It were therefore to be 


wiſh'd with Ciceros, That all Simulation and Diſſi- 


mulation were utterly baniſbd from human Life, and 
that Men were arriv'd at ſuch a happy Temper, 
as that no one ſhould envy the Goods of another, 
or plot to rob him of them : that no one ſhould 
abuſe the Simplicity and Credulity of others to 
their Prejudice or Deception : and laſtly, that no 
one ſhould in any inſtance reſiſt the Command of 
right Reaſon : Such a ftri& and accompliſh'd Per- 
ſon Achilles pretends to be in Homer d; it is his 


brave Declaration, . 


E x0pog yap 101 Ne, dude 4¹ 2 TUAYC1, 
"Os y ETepoy ev uevder Ev? ppc, anno T5 gel. 


Like Hell I hate the Man „ whoſe Tongue reveals 
A different Tale from what his Heart conceals. 


But ſince he, who is ever freely publiſhing and de- 
claring his own Concerns, lays himſelf open to 
the Fraud of wicked Men; and ſince moſt Perſons 
are inclined rather to be won upon by Artifice 
and Shew, than to be convinc'd by ſolid Plain- 
dealing ; therefore it may not be adviſable for us 
ro exclude from human Society, the Art of inno- 
cent Diſſimulation, till all the Wickedneſs, and 
all the Folly of Mankind is rurn'd into Probity 
and Wifdom. Pindar's Remaik is excellent to 
this Purpoſe, Nem. Od. v. v. 30, Cc. 


Not Truth with open Face and open Heart 
Is ſerviceable always, always wiſe - 
But often tis in Life the nobleſt Art, 
To know the prudent Uſe of Silence or Diſguiſe, 


b Xenophon Rer. Græcar. I. iii. c. 4. p. 292. Edit. H. Steph. Cornel. Mp. in Age/1. c. iti. To this 


Head likewiſe belongs the ſleight of the Old Fox in Terence, Heautontimor. Act. iv. Scen. 3. See Cornel. Nep. c. iii. n. 1. 


4 Nliad. ix. v. 312, 313. 


Mr. BARB. NOTES on H. 1x. 


His Words are, Kab 4urd 32 73 uv 5030; O, nat Cen, Eth. Nicom. l. iv. c. 13. 
* According to the Judgment of Quinctilian, Inſtit. Orat. 1. i. c. 5. In geſtu etiam nonnulli putant idem vitium ineſſe, cum 
aliud voce, aliud nutu, vel manu demonſtratur, which is the ſenſe of our Author. 5 
Twas upon this Principle that the judicious Conduct of Fohn de Vega was grounded, when he advis'd Diego de Mendoza, 
who ſucceeded him in his Embaſſage, That he would not find the leaſt Truth in the Miniſters of that Court. Mendoza replied, 
Then they have met with their Match, for if they tell me one Lye, I'll tell them an hundred. But, ſays Vega, I took another 
courſe ſometimes, for I anſwer'd their Lyes with as many Truths; and I found that it turned to as good an account: For they 
never believed me. Thus we ſce how Lyars may be deceived. This is related by John Antonio de Vera in Dilc. ij. concerning 
an Ambaſſador, quoted by Amelot de la Honſſaie upon the 13th Letter of Out. 
* Here we may add ſome Verſes of Horace, Epiſt. 1. i. Ep. 17. v. 55. 
| Nota refert Meretricis acumina, ſæpe catellam, 
Sepe periſcelidem raptam ſibi flentis, uti max 
Nulla fides damnis, veriſque doloribus adſit, &c. | 
5 Offic. I. iti. c. 15. 29d fi Aquilliana definitio vera eſt, ex omni vita fimulatio, difſimulatioque tollenda eff. Cicero ſpeaks here 
only of Feigning and Dillimulation, accompanied with Injuſtice and Falle-dealing ; although in the manner our Author expreſſes 
It in the Original, he ſeems to take the Orator's Words in a general ſenſe, as Grotius has indeed done in f. 13. of the Chapter 
often quoted. See Mr. Noodt, De Forma emendandi doli mali in contractibus admiſi apud Veteres, c. ii. 
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322 Of Speech, and the 


Theſeus's Wiſh in Euripides, Hippol. Coron. v. 925, 
Cc. is but vain and fruitleſs. Tho' tis certain 
at the ſame time, that he who makes uſe of theſe 
practices of Concealment and Cunning farther 
than is neceſſary for his own Defence, renders 
himſelf unfit to be truſted, and uncapable of being 


dealt with in any honeſt Affair or Buſineſs; in as 


much as tis impoſſible, but that ſuch a Perſon 
muſt be ſuſpe&ed in all that he ſays or does. 

The Arguments by which ſome attempt to 
prove that every Untruth is in itſelf odious and ſin- 
ful, are of no weight. They tell us, That the 
© Falſe-ſpeaker defileth and diſgraceth his Tongue, 
© that moſt noble Member, by ſuch an Abuſe ; 
ce that he deprives himſelf of Credit, to the great 
© ſtop and hindrance of many good Offices a- 
* mongſt Men; ſince he never fails to gain this 


© amongſt other Diſadvantages, not to be believed tho 


e he ſpeak the Truth, But this Charge holds good 
only againſt a ſtrict and proper Lye, not againſt 
ſuch Falſities as Prudence often adviſeth and re- 
commends. They add, That to falſify, argues 
*© Man to be of a low and abject Spirit; ſince 


© he who could rely upon ſolid Plainneſs and, 


* Truth, would have no need to ſeek Refuge in 
& Tricks and Shifts. But thoſe Untruths, which 
are both innocent and unneceſſary, do not always 
proceed from meanneſs of Soul : And ſomerimes, 
amongſt wicked Men, Honeſty and Truth itſelf 
cannot be ſupported, but by indirect and artifi- 
cial Methods. Others are more fond of this Ar- 
gument ; © Speech is given to be an Interpreter 
* of the Mind; ſince then every Untruth is con- 
e trary to this End, it ought likewiſe to be e- 
* ſteem'd repugnant to the Order of Nature: and 
© farther, that to have the Tongue differ from 
ce the Mind, quite diſturbs that Harmony which 
© ſhould appear in the Powers and Faculties of 
% Man. In Reply, we willingly allow, that 
Speech is the Interpreter of the Mind; but tis in 
ſuch a manner, as that it ought not to blab out 


more than the Mind gives it commiſſion to diſ- 


cloſe, the Mind being to judge what is convenient 
to be declared, and what to be concealed. 

X. We have aſſerted every Lye to be a Viola- 
tion of ſome Right ; but what kind of Right this 
is, and how acquired by Men, all are not agreed 


2 Genef. iv. . 


d Antigone. p. 234. init. Edit. H. Steph. 


in explaining. Some conceive, that ſince both 
God and Men have a natural Ability to under 
ſtand the Truth, which is obſtructed by the con- 
trary Speeches, therefore they have, on this very 
account, a Right of requiring others to expreſs 


themſelves in an intelligible manner. Now with 


regard to Almighty God, the thing is beyond 
diſpute : For to uſe any kind of Falſity in our Ad- 
drefles to him, is not only extremely irreverent 
as if bare and open Truth were not as prevalent 
with the Divine Majeſty, as Colours and Fictions: 
but alſo in the higheſt degree fooliſh, ſince od 
doth not ſtand in need of the Information of Men. 
And therefore Cain was not only impious, but 
ſtupid, in endeavouring to conceal his Biother's 
Murder from God, eſpecially by ſo impudent and 
ſo rude a Reply. And thus far that of Spes 
will hold good, I hate a Man, who being taken in 
Wickedneſs, attempts to make his Excuſe. But other- 
wiſe, this is no good Conſequence ; A Perſon is 
naturally capable of underſtanding a matter, 


therefore he hath a Right to underſtand it; nor 


doth a phyfical Ability always infer a moral, As 
for that which ſome add to what we are now ſay- 
ing, That he who hears an Untruth, doth yet un- 
derſtand the Words; and therefore that Falſe- 
ſpeaking doth not take away the Right of Un- 
derſtanding ; this is nothing at all to the purpoſe. 
For ſuch an one underſtands indeed; but he un- 
derſtands only a Shadow and Fiction, inſtead of 
the Truth which he deſires. 

Others there are which derive that Right which 
is violated by Lying, not from Nature, but from 
the Art of Men ; that is, from ſome tacit Com- 
pact : For, ſay they, ſince Diſcourſe, and other the 
like Marks and Tokens were introduc'd by hu- 
man Inſtitution, Men at the ſame time laid a mu- 
tual Obligation on each other to uſe theſe Signs 


in ſuch a manner, as to be able hence to make a 


Judgment of the Perſon's Sentiments, with whom 
they ſhould confer 2: Becauſe, without ſuch an 
Obligation, and if every Perſon were allow'd to 
apply Words how he pleas'd, and to hinder others 
from apprehending his Meaning, this Invention of 
Signs had been altogether vain and fruitleſs. This 
is the Opinion of Grotius©, on which we may 
make this Remark, That there is not ſufficient 


eLib. iii. c. 1. ſ. 11. 


Book IV. 


Mr. BA RRB. NOTES on g. x. 


* Our Author (in {. viii. before-going) recites the Words of Philoſtratus, De Vit. Apoll. Tyan. Lib. ii. c. 12. That among the 
Indians, if a Student in Philoſophy was taken in a Lye, he was condemned not to be capable of any Office or Dignity, becauſe 
by Lying he would deſtroy the univerſal Society of all Mankind, de zapazoyoavra gi d&vbpiry. The Reaſon which our Au- 
thor makes uſe of upon this Occaſion is very improper to diſcover diſtinctly the Foulneſs of Lying; but he had done better, if 
he had ſaid, that Philoſtratus ſpeaks nothing of it: For this is one of the Places where our Author miſtakes the Senſe of the 
Writer he quotes. For theſe are his Words, When any Indian is dead, there is a Magiſtrate appointed to go to the dead Per- 
« ſon's Houſe, and enquire how he hath liv'd. If that Magiſtrate lye, or ſuffer himſelf to be deceived for want of making an 
exact Enquiry, the Laws put him out of his Office, and render him incapable of all Offices. Becauſe he has repreſented 
« the Man's Life otherwiſe than it was. This is all Philoſtratus ſays, L i. c. 30. 

+ Mr. Placette in his Treatiſe of Lying, c. 6. affirms, © That that which makes a Lye evil, is the Sin committed, and not the 
Original Compact, which is much eaſier to imagine than prove; but a New and Particular Compact, which is made with them 
to whom we ſpeak, every time we ſpeak to them. For indeed, adds he, when I ſpeak to any Man, I do two things; I oblige 
<< ſelf to ſpeak what I think, and require that he ſhould believe me. If he to whom I ſpeak believes what I ſay, the Bargain 
is not only made but executed on the part of him to whom I ſpake. If I lye on my part, I break the Treaty I am making 
with him, and conſequently I fin againſt the Law of Nature, which requires, that all Agreements be faithfully executed. When 
« he to whom I ſpeak refuſes to believe what I ſay, and ſo accepts not the Agreement I propound, he ſtill appears to diſcredit my 
«« Proceedings, as if I deſigned to make an Agreement which I would not keep. So that whether a Man believes what I ſay, or 
« not, I am always obliged to ſpeak Truth. But I fear that this New and Particular Compact of Mr. Placetts will be more hard 
to prove than the Original Compact, which he rejects. For in both theſe ſorts of Agreements the Conſent is implied only. 
There ought to be ſomething to ſecure it by a clear Conſequence. And ſo it lies upon Mr. P/acette to prove that this New and 
Particular Compact reſults from the very Nature of the Action, which we always do when we ſpeak to any other, (i. e.) from 
the Nature of Speech, confider'd barely as ſuch. I own, that the Natural Intention of Speech is to communicate our Thoughts 
one to another; but it is ſufficient that we do it on all occaſions when any one hath right to require it. The eſtabliſh'd Cuſtom 
and Good of Society require no more. Farther, as I have already faid in Note 1. Men never pretend to engage to ſpeak always, 
and to all the World, whatever they have in their Minds, ſo that they never reſerve to themſelves a Liberty of ſhewing a 
contrary Intention by their Actions or Words, and a Man may not reaſonably require the like of others, 
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Care taken in it to diſtinguiſh. between thoſe two 
Obligations, one of which regards the applying 
Signs in general in ſuch a due manner, that ano- 
ther may underſtand our Thoughts ; and the other 
engageth us to diſcover by thoſe Signs our real 
Meaning to ſuch or ſuch a particularPerſon ; which 
two are very different, and proceed from diſtin& 
Principles: For in as much as Words borrow their 
Signification from the Force of Impoſition, we 


muſt ſuppoſe ſome 3 Agreement to have paſſed be- 


tween Men who ſpeak the ſame Language, that 
in common uſe they would apply ſuch Signs to ex- 

reſs ſuch things. But the Obligation which ties 
me actually to addreſs thoſe Signs to another, or 
to open my Mind to him about ſuch a certain Affair, 
ariſeth either from ſome general Command of the 
Law of Nature, or from a particular Covenant, as 
has been above explain'd. Hence it appears what 
Judgment we ſhould make of their Notion, who 
deny the Nature of a Lye to conſiſt in the Viola- 


tion of a Pact, on this Principle, That whatever 


« js conſtituted, not by Nature, but by the Com- 
« pact of Men (eſpecially zacit) is to be derived 
e and to be valued from the point of Profit, and 
&« from that alone, Whereas that Men ſhould under- 
ſtand all that others ſay, doth not ſeem to be a thing ſo 
very profitable and beneficial. On the contrary, it is much 
for our Iutereſt, that we ſhould have a full Liberty of 
covering either with Silence or proper Colours, ſuch 


Obligation which attends it. 323 


another account become criminal : As ſuppoſe we 
hinder by it ſome Good which we were obliged 
to procure ; or cauſe ſome Evil, which we were 
bound to avert. This is what the Poet calls 


—animumque nefas ſcelerare filendo, 


Sil. Ital. 1. xvi. ver. 610. 
The Soul with filent Miſchief to defile. 


Thus a Watchman, who is ſet to give notice of the 
Enemy's Approach, ſhall incur the ſevereſt Puniſh- 
ment upon Negie& of Information. Polybins * * 


ſays, that an Hiſtorian, who profeſſeth to give an ac- 


count of Affairs, is no leſs a Lyar, if he ſuppreſs aud 
conceal what really happen d, than if he relate what it 
falſe. But in a matter which I am not obliged to 
declare to another, if I cannot with Safety conceal 
the whole, I may fairly diſcover no more than 4 
part. An Inſtance of this is uſually given in the 
Caſe of Jeremiah, who in the xxxviti® Chapter of 
his Propheſy, v. 25, Cc. b being couſulted by the 
King concerning the iſſue of the Siege, prudently 
hides that Particular from the Princes, as the King 
expreſly order d him; aſſigning another Reaſon of 


the Conference, which notwithſtanding was alſo 


really true. Here the Prophet told only a part of 


the Truth, being in no wiſe obliged to diſcloſe the 


whole. To the {ame purpoſe the Story of Athana- 


Matters as may be kept ſecret without the Prejudice of fius is produced, who meeting himſelf with thoſe 


other Men, and with our own Advantage, Here 
thoſe Points are confounded, which ought to have 
been with Accuracy diſtinguiſh'd. For 1n this, that 
a Man ſhould underſtand the Thoughts of all o- 
thers ; or that all others ſhould underſtand his, 
there is indeed no Profit ; nor did Men, by intro- 
ducing of Speech, lay any ſuch mutual Obligation 
on themſelves. But we have already ſhewn how 
far any Perſon is bound to declare himſelf to ano- 
ther, and how far the other hath a Right to under- 
ſtand him. Suppoſing then an Obligation in us to 
communicate our Thoughts to ſuch or ſuch a Man, 
upon this the other Obligation which attended the 
Introduction of Speech falls in, and exerts its Force, 
engaging us ſo to apply our Words, that the Party 


may apprehend our Meaning. And of this the Pro- 


fit or Advantage is fo very great, that without it 


there would be no manner of uſe in Speech. 


XI. Thus much being premiſed, it will not be 
difficult to judge how rightly thoſe ſeveral Caſes, in 
which the Truth is not preciſely ſpoken, are yet, 
in common Eſtimation, exempted from the Chara- 
Ger of Lyes. And here firſt of all ſome diſtinguiſh 
between ſpeaking what is Falſe, and not ſpeaking 
or diſſembling ſome part of what is True; affirm- 
ing the former to be unlawtul, but the latter to be 
often innocent. On which point we are to know, 
that although to hold our Tongue cannot properly 
be term'd a Lye, eſpecially it we uſed no other 
Sign equivalent to Speech; yet our Silence may on 


Lib. 12. c. 7. p. 660. B. Edit. Caſaub. Wecb. 


who were ſent to apprehend him, and being ask'd, 
Whether he had ſeen A-hanafius ? ar ſwer' d, T hat 
he ſaw him lately paſs by this way, and that he was now 
gone on buard, For here he was under no Obliga- 
tion to betray himſelf, As to the Example of 
Abraham in Genefis xx. 12. ſome queſtion whether 
that moſt holy Min a&ed prudently in calling Sa- 


rah his Siſter, and concealing their Marriage: For 


he knew her Beauty to be ſuch, as might kindle a 
Paſſion in the Beholders, and at the ſame time that 
unmarried Perſons are reckon'd more capable of 
Addrefles than others 2. Nor, ſay they, was Abi- 
melech's Expoſtulation with him unjuſt ; and on 
the contrary, it was moſt inhuman in Abraham to 


ſuppoſe that there was no Piety or Honeſty in. 


a State, before he arrived to be their Inſtructor. 
Others excuſe the Patriarch on this Argument, 
That the hope of Life commonly bends the great- 
eſt and moſt ſtubborn Souls; and that ſcarce any 
thing is look'd on as baſe and infamous, which is 
undertaken on the ſcore of declining Death. Bur 
this Point we leave undecided. 

XII. Grotius diſtinguiſhes likewiſe between thoſe 
Signs which have been invented and determin'd 
ue rà ouvOyuys, or with a mutual Obligation, and other 
things about which no ſuch Agreement hath paſs'd 
(for no doubt when a Compact hath been made 
concerning the uſe of any thing, we are exactly to 
conform to that ſpecified Uſe) and as to the lat- 
ter ſort, he is of Opinion, that tis allowable to 


d See Grot. 1. 3. c. 1. ſ. 7. 


Mr. BA RB. NOTES on F. x, x1. 


3 This is true; but, as is aboveſaid, that Conſent has no Obligation in it ſelf ; and if there were no other Reaſon to lay a 
Neceflity upon us to make known our Sentiments, nothing would hinder but that every one might ſignify what he pleaſed by all 
Terms, ſo that of the two Obligations, of which our Author ſpeaks, one is only a Condition neceſſary to acquit us of the other. 

Ayveav, dr. T3 Jed dos ig, jTTOv Ege reg TE; & TR yeyoviTa youQuurag iv rare igopiatg, I. 12. c. 7. | 

2 But, as Mr. Le Clerc has obſerved, Abraham might have feigned many other Excuſes to let them know that Sarah could 
not be his Wife, or to put off his Anſwer about his Marriage, till he could get out of Egypt. Whereas, had he owned her 
for his Wife, he had laid Snares for his own Life to take him off, and get rid of him ; becauſe he was the only Obſtacle that 


hindered the Enjoyment of Sarah. 
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miſapply them, even when we foreſee that the 0- 
ther Party will thence be led into a falſe Judgment, 
rovided either that no farther Hurt follow this 
Deception, or that the Hurt which follows it, is 
(ſetting aſide the Conſideration of the Deceit) law- 
ful; and when we might fairly have hurt him in an 
open manner: And to this we willingly ſubſcribe. 
For ſince no Agreement, either general, or parti- 
cular, is ſuppos'd to have paſs'd, which might have 
laid a neceſſity on me to apply the thing in ſuch a 
manner, and no otherwiſe, to the end that the 


ſaid Party might gather my Meaning from it; 


"y 


than to feign our ſelves in a readineſs to be gone, 


therefore I am preſumed to be left at full liberty 
as to its Uſe, ſo long as I hurt no Man injuriouſly, 
or without Cauſe. The Party may thank himſelf 


for the wrong Notion he hath form'd ; and attri- 
bute it to his over-curious Impertinence in paſſing 


Judgment on other Mens Buſineſs. Whilſt. I am 


exerciſing my proper Right, I am not always ob- 
liged to hinder another from taking up a falſe O- 
pinion in other reſpects harmleſs. For inſtance, if 
a Man, to keep himſelf from being frighted in the 
Night, or to have a Light always at hand for ſome 
occaſion, ſhould ſleep with a Candle in his Cham- 
ber; he is not bound to put it out, how deeply 
ſoe ver his Neighbour may fanſy that he ſits up at 
his Buſineſs. The Example of our Saviour, Luke 
xxiv. 28. is a Caſe of no Difficulty. For every Man 
may at his pleaſure uſe the Geſture there repreſent- 
ed : And nothing is in common Life more frequent, 


that we may diſcover whether or no we are wel- 
come Gueſts : we being ſeriouſly reſolved to de- 
part, unleſs we are ſolicited and importun'd to ſtay. 
The Caſe. of St. Paul in Acls xvi. 3. ſeems a Mat- 
ter of higher Conſideration *. Bur as to the other 
Inſtance alledged by Grotius, of deceiving an Ene- 
my, by counterfeiting Flight, Clothes, Colours, 
Sails, Arms, and the like; this Practice is allow- 
able beyond Diſpute ; ſince we might lawfully have 
done him what Miſchief we could, by the moſt 
plain and open Means. 

XIII. It is the Judgment of the ſame Author *, 
© That we do not always contract the Guilt of 
& Lying, when we uſe an ambiguous Word or Ex- 
© preſſion, which admits of divers Significations, 
ec either in common Speech, or by the Cuſtom of 
« Art, or by ſome Figure unuſual or not intelli- 
6 gible,provided our inward Meaning is agreeable 
« to any one of theſe Significations; although we 
© believe that the Perſon to whom we ſpeak will 
underſtand it in a different Senſe. But he very 
rightly adds, That ſuch equivocal Speeches are 
not raſhly to be approv'd of and allow'd ; be- 


a De Lquivocis, I. 3. c. 1. F. 10. n. 1, 2. 


nbi ſupra. Vid. Theod. Hift. Eccl. l. 3. c. 9. Lib. z. 


Of Speech, and the 


d Vid. Senec. 


Book IV. 


4 ing only juſtifiable when they ſerve for the In- 
* ſtruction of one committed to our Care; or for 
te the avoiding ſome pernicious and inſnari 

© Queſtion®; or for the procuring ſome Benefit 
© to our ſelves, without the Damage of others c . 
For elſe, if you are under an Obligation to diſ- 
cover your Mind clearly to me, tis the (ame 
thing whether you deceive me by a plain Lye, or 
by a doubtful Expreſſion ; eſpecially ſince the lat- 
ter muſt, to ſerve your Purpoſe, be ſo fram'd and 
contriv'd, that I may lay hold on the more obvi- 
ous and vulgar Senſe, whilſt the more abſtruſe 
and uncommon anſwers to your inward Concey- 
tions: Otherwiſe, if both Significations are alike 
probable, ſcarce any Perſon will be ſo ſupinely 
negligent, as not to ask you which way you would 
be underſtood ? But to ſpeak ambiguouſly or ob- 
ſcurely to one whom we intend to inſtru, or 
whoſe Proficiency we would thus try and examine, 
is on no account faulty; if the good End we pro- 


poſe may by this means be better obtain d, than by 


more plain and direct Application. To this Pur- 
poſe is the Inſtance in St. John vi. v. 5, Cc. d. 80 
if Jam not obliged to declare my Mind at all to 
ſuch or ſuch a Perſon, nothing hinders but that I 
may as well let him be miſtaken, as let him be ig- 
norant, if, beſides that Miſtake, he incur no other 
undeſerv'd Prejudice. And therefore no one will 
cenſure Athanaſius * for the Deception he put on 
his Purſuers, which we have already recited. 

It is hence evident, that we ought to interpret 
Grotius, with ſome Caution, when he ſays f, It 
*© 1s requiſite to the general Notion of a Lye, that 
* What is either ſpoken or written, or by any 
* Marks and Tokens expreſs d, cannot other- 
* wile be underſtood, than in ſuch a Senſe as is 
« different from the intention of the Perſon thus 
* declaring. For in Caſes where a Man is bound 
clearly to diſcover his Meaning, he ought ſo to 
frame his Expreſſions, as that the ſame Senſe 
which either the Nature of the Buſineſs in hand, 
or the common Uſe and Cuſtom of Speech ſug- 
geſts, ſhall be likewiſe agreeable to his real 
Thoughts; nor can he, with the leaſt Reaſon, bid 
the Hearer thank himſelf for the Miſtake or Da- 
mage he ſuffers, only on the account of not div- 
ing into all the remote Quirks and Terms of Ex- 
preſſion, utterly foreign to the preſent Affair; that 
is, for not being a Conjurer. And the Remark of 
Hocrates 8 muſt be own'd for a certain Truth =, 
That to uſe ambiguous Sayings in judicial Contentions 
about Bargains, and Matters of Intereſt and Moment, 
is ſcandalouſly baſe, and ſhews a very high degree of 
Wickedneſs. 


© 1 Sam. xxvii. 10. d Vi. Grot. 


Troad. v. 597, e. 
5 Panatbenaic. p. 486. Edit. Par. 1621. 


in.. 


Mr. BARB. NOTES on F. xn, xm. 


* We may be well ſatisſied with what Grotius hath ſaid about this Matter, which I ſhall ſet down. St. Paul was not igno- 
rant that the Fees went this way, that the Command to be circumciſed, which was then aboliſhed, did yet oblige the 
Poſterity of the 7/razlites, and as even St. Paul and Timothy himſelf were once perſuaded. But this was not in St. Paul's 
Intention, but his Deſign was thereby to gain. a familiar Converſe himſelf with the Jervos, and procure it at the fame time for 
Timothy. In truth, the very fame Moment that the Divine Law which commanded Circumciſion was abrogated, Circumciſion 
could no longer be a Sign of the Inſtitution which every one was indiſpenſably to bear. But the Evil, which the Error in 
which the Ferus were for ſome time, and which they ought to be deliver'd from, was not ſo conſiderable as the Good which St. 
Paul labour'd to draw from it, I mean the Eſtabliſhment of the Doctrine of the Goſpel. - The Greek Fathers often give the 


Name of Oeconomy or Wiſe Management to this Diſſimulation, 


Sc. See Gataker upon Marcus Antoninus, 1. 11. F. 18. 


T See the News of the Republick of Learning, March 1 699. 
2 The Greek is, Ols xpfobai [abyors bnOiBiang] 769: wiv oveBoaniuv, xa? rAtoveting diu aM, xa Tornplas & ND 


ent. 
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XIV. Much more ought we to abhor and deteſt 
thoſe mental Reſervations :, which the wicked Ar- 
rice of ſome Men hath invented, by wreſting 
Words to a quite contrary Senſe to what they out- 
wardly and plainly import; and this even in 
Caſes where there was an Obligation to ſpeak the 
Truth, and in Aſſertions confirm d by Oath. The 
Effect of which is, that a Perſon ſeems outwardly 
to affirm what he inwardly intends to deny, and 
ſo vice verſa. A Practice by which the whole Uſe 
and Deſign of Speech is utterly perverted, no Man 
being ſure in what Senſe he ought to take the Words 
of another. Nor is the Invention leſs abſurd than 
it is pernicious. For ſince Diſcourſe was originally 
introduced as a means of declaring what we con- 
ceive in our Minds; and ſince our Thoughts, ſo 
long as they do not come abroad, are of no man- 
ner of Uſe or Effect in human Life; by what Au- 
thority can theſe ſecret Reſerves, ſo repugnant to 


the common Cuſtom of Mankind, take away that 


Effect which the uttering of Words would other- 
wiſe naturally produce? Thus much indeed is uſu- 
al with us, to annex to a general Expreſſion ſome 
tacit Condition or Reſtriction, taken from the 
ſubje& Matter, or ſome other Circumſtances; by 
means of which we dextrouſly adapt our Speech to 
the Buſineſs under Debate, and free it from Confu- 
ſion or Inconvenience. But where would be the 
Reaſon, or where the Subtilty of my Proceeding ? 
If, for inſtance, being ask'd, whether I have done 
ſuch a thing, I ſwear I have not done it, meaning 
another thing, or the ſame at another time ? Or, it 


when a Man deſires Money of me, I tell him, I 


have none ; that is, none to give him? Or, if I pro- 
miſe that I wil! give it him; that is, meerly for 
Form and Faſhion's ſake, ſo as to take it immedi- 
ately again? Tis a fooliſh Argument which is urged 
to excuſe ſuch Perſons from the Sins of Lying and 


of Perjury, That they do not indeed ſpeak that particular 


determinate Truth which the Hearers apprehend, and 
which the Words imply, yet they ſpeak another Truth of 
a different kind. As if it were at all ſatisfactory to 
my Queſt ion, to be told a Truth of any other dif- 
ferent kind, and utterly foreign to the Buſineſs which 
I am now upon: Or, as if a Man did at all pro- 
mote my Purpoſe, or the Reaſon of my Enquiry, if 
when I ask of Chalk, he anſwers me of Cheeſs 2/ No 
leſs ridiculous is that other Plea, that if in theſe 
Caſes we put the open Speech and the mental Re- 


Add Mr. Paſcal's Letters Provincial, Lett. 9. 


Obligation which attends it. 
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ſervation together, they will make an entire Propoſi- 
tion ; which taken in that united Senſe; ſhall not be 
falſe. As for inſtance, if I ſay; I am not a Prieſt, 
keeping this Clauſe in my Mind, ſo as to be under 
any Obligation of telling you that I am ; this whole 
Propofition taken together will be true, I am not 
a Prieſt, ſo as to be under any Obligation of telliag you 
that I am. But in as much as Diſcourſe was in- 
vented with regard to others, not that every Man 
ſhould talk to himſelf; ſo the Truth or Falſhood 
of it is meaſur d according to that which we open- 
ly declare to thoſe with whom we converſe. 
XV. That we are not guilty of Hing, tho we 
ſpeak a thing which bears a wrong Signitication !-, 
ro Children or Perſons out of their Senſes, is gene- 
rally aſſerted; and therefore tis thought very al- 
lowable. The Reaſon aſſign d by Grotius * is, 
Becauſe fince ſuch Perſons have not the liberty of 
Judging, they cannot ſuffer Injury with reſpect to that 
liberty which they want. This Principle we do not 
take to be ſufficient : For to ſpeak chiefly of the 
Caſe of Intants, it is plain indeed, that they fo 
far want the Faculty of Judgment, as ſimply and 
raſhly to catch at any thing, ſpoken or repreſented 
to them in a wrong manner ; not being able by 
reaſoning to diftinguiſh Truth from Falſhood : 
Let ſince they make a part of Mankind, and on 
that account have a Right not to be hurt by others, 
as they have likewiſe to receive the common Office 
of Humanity, and to be furniſhed with good No- 
tions, particularly by their Parents, and thoſe who 
have the Care ot their Education b, and are at 
leaſt capable of apprehending what is eaſy and fa- 


miliar ; we are by all means to hold, that they 
have thus farthe ſame Right with Perſons of ad- 


vanced Age, that what ought to be ſhewn or de- 
clar'd to them, ſhall be propoſed in ſuch manner 
as that they may underſtand it. But for as much 
as through the weakneſs of their Reaſon, -and the 
ſtrength of their Paſſions, they have ſcarce any Re- 
liſh for plain Truths, therefore tis convenient to 
inſtruct them by Fables, and to keep them in Awe 
by falſe Terrors, till ſuch time as they grow weary 


of Trifles, and are able to apprehend and to value 


the real Solidity of things. And thus we addreſs 
to them by Fiction and Diſguiſe, not to ſport with 
their Ignorance, or to procure their Harm ; but on- 
ly becauſe they cannot well be applied to in any 
more ſerious Method of Information 2. Srabo is 


b Add Matt. xviii. 10. 


Mr. Baxs. NOTES on F. xiv, xv. 


See Mr. Placette in his Treatiſe of Lying, &c. c. 8. 


For the ſame Reaſon we may invent ſomething falſe to deceive an Infant innocently, and to accommodate ourſelves to its 
Capacity: As alſo, we may ſo behave our ſelves towards ſuch as uſe feeble Reaſonings, either becauſe they think them well grounded, 
ſince they are ſuitable to their Underſtandings, or they are pre-poſſeſs'd, and there is no other way to make them receive the moſt 
profitable Truth. Hence it is, that we find in the New Teſtament ſeveral Texts of the Old deliver'd in a Senſe in which the 
Jeus commonly underſtood them, tho? they did not agree to the Original; and ſeveral Arguments ad hominem founded upon them, 
or upon other Opinions of the eros, which were falſe and uncertain. See the Latin Notes of Mr. Le Clerc upon the New Te- 
ſtament, and particularly upon the Epiſtle of the Galatians, and his Parrhafiana, Tom. I. of the firſt Edition, pag. 82, Cc. 

* Grotius's Words are, Quia cum illis nun fit Fudicii Libertas, non poteſt eis circa illam Libertatem injuria fieri. 

2 Lucretius expreſſeth this by a fine Similitude, 1. 1. v. 935, c. 


Sed veluti pueris abfinthia tetra medentes 
Cum dare conantur, prius oras pocula circum 
Contingunt mellis dulci flavoque liquore, 

Ut puerorum æ tas improvida ludificetur, 
Labrorum tenus; interea perpotet amarum 
Abſinthi laticem, deceptaque non capiatur, 
Sed potius tali fatto recreata valeſcat. 


So the Mother in Thevcritus, Idyll. 15. v. 40. 
„ & ru, TiKvov" Mephd, duet Irres · 


Phyſicians uſe 
In giving Children Draughts of bitter Juice 
To make them take it, tinge the Cup with Sweet, — 
To cheat the Lip: this firſt they eager meet, 
And then drink on, and take the bitter Draught, 
And ſo are harmleſly deceitꝰ d, not caught : \ 
For by this Cheat they get their Health, their Eaſe, 
Their Vigour, Strength, and baffle the Diſcaſe. 
1 Mr. Creech. 


— You muſt not go, my dear Delight, 


For there are Bug-bears, and the Horſes bite. 


admirable 
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326 Of Speech, 


admirable on this Point 3* : © Not the Poets 
* alone, ſays he, but long before them publick So- 
* cieties and States made choice of the Art of Fa- 
ce bles; and the Lawgivers themſelves, in regard 
© to the common Advantage, when they had firſt 
6 reflected on the Genius and Temper of Rational 
© Creatures. For Man is led on with a moſt gree- 
© dy Deſire of Knowledge; and our earthly Ac- 
e quaintance with theſe feigned Relations is the 
ce firſt ſtep this Paſſion makes towards its own Sa- 
© t istaction. Here Children begin their Informa- 
er tion, and willingly improve their Stock, for the 
cc ſake of communicating it to others. The Reaſon 
cc of all this is, becauſe Fables do ever carry ſome- 
* what of Novelty in them, whilſt they report 
© not common and conſiſtent Things, but what is 
te very ſtrange and unuſual. But now whatſoever 
cc js thus rew and ſurprizing, and what Men never 
ce heard of before, cannot fail to be ſweet and agree- 
&© able: And'tis this which breeds in them a cove- 
&© tous Solicitude, and an Eagerneſs after farther 
ce Delight. In caſe the Story be wonderful and pro- 
* digious, this Delight is highly increas'd; which 
ce is the Bait that tempts the young Learners to 
e Induſtry and Study. It is fit therefore that they 
ſhould at firſt be thus caught and inſnar'd with 
ce Pleaſures, but when they have attain'd to a 
5“ more mature Age, they are to be diſciplin'd and 
« inſtructed in the ſolid Knowledge of Things; 
© their Mind and Judgment being now ſtrengthned 
& and confirm d, and they no longer ſtanding in need 
te of being flatter d and humour d in their Good b. 
In the ſame manner it is very lawful to apply Fi- 
ctions to Perſons out of their Senſes, in all ſuch 
Caſes where they are not capable of apprehending 
true Reaſon. | 
X VI. And indeed, all in general, upon whom we 
cannot by plain Speech obtain the good end we de- 
ſign, we may, without the Cenſure of Lying, by 
feign'd Addreſſes lead into a Miſtake, for their 
own Intereſt and Safety. Nor is it needful to draw 
the Reaſon of this Practice from hence; © That 
ce we may preſume, in ſuch a Caſe, the other Par- 
te ty will not think hard of our Treſpaſs on his Li- 
© berty of Judgment; nay, that he will give us 
Thanks for the Advantage he receives from it: 
* And therefore what is done with his Conſent and 
ce Approbation, can be no Injury to him. For he 
had indeed a Right, that our Speech ſhould pro- 
cure him ſome Benefit, or deliver him from ſome 
Miſchief; but not that it ſhould produce the quite 
contrary Effect; which it would have done, had he 
underſtood the plain Buſineſs without Art or Co- 
lour. And therefore in theſe Caſes we ought as 
much to accommodate our Diſcourſe to the Tem- 
per and Condition of the Hearer, as Phyſicians do 


- 
A 


2 Lib. i. p. 19. Geogr. Ed. Par. 


and the "9" IV. 


their Medicines to the Patient's Strength and Con. 
ſtitution. Since then no Perſon can be ſaid to have 
had a Righr of hearing Words under ſuch a Form 
as would have.prov'd fatal to him, it cannot be 
properly affirm'd, that there is any Waving or re- 
mitting of Right in the preſent Caſe. And then 
for the Speaker, ſince he was in his part obliged to 
perform this Office thro' the mediation of Speech 
either by the Law of Humanity, or by ſome ſtrid. 
er Engagement, tis manifeſt, that he cannot be 
bound to apply his Speech in ſuch a manner as 
ſhall make it loſe its End and Effect. Therefore 
all ſuch feign'd Speeches, as either ſave and protect 
Innocence, appeaſe Rage, aſſwage Grief, or pro- 
cure any Benefit or Convenience to others, which 
could not have been obtain d by direct and open 
Expreſſions, are not only to be exempted from the 
number of Lyes, but to be applauded as ſo many 
Inſtances of Wiſdom. Vid. Exod. i. 17, 19. 1 San, 
xix. 1 2, Cc. xx. 5, 28, 29. 2 Sam. xiv. 4, Oc. 2 Cor, 
ix. 2, 3, 4. Plin. l. iii. Epiſt. 16. Of Arria, Hor. 
Od. I. iii. 11. v. 35, 36. Of Hypermneſta, 


Splendide mendax, & in omne virgo 
Nobilis avums; . 


Gallantly falſe, and prais'd in Endleſs Fame, 


Euripid. Phœniſſ. v. 998, &c. Sadi Roſar. Perſic. 
c. 1. A beneficial Falſity is better than a deſtrucliue 
Truth. Heliodor. ÆEthiop. J. i. c. 3. p. 52. Edit. 
Ludg. Bat. Feigned Speeches are then good and com- 
mendable, when they turn to the advantage of the Hear- 
er, and do not prejudice the Speaker . We have a 
famous Example of this proceeding in the Story 
of * Rahab the Harlot, Joſh. ii. 4. And though 
Grotius obſerves on this place, that before the Go- 
Jpel, a Lye which contributed to the preſervation of 
good Men, was not eſteem d faulty ; and that therefure 
this Att is commended by the Apoſtles, Hebr. xi. 31. 
and James ii. 25. as agreeable to the Times in which it 


was perform d; yet tis our Judgmenr, that the ſame 


thing may even now be lawfully done, provided 
no civil Obligation be prejudiced by it e. To 
the ſame Head belongs the Cale of thoſe Command- 
ers, who in the heat of an Engagement raiſe the 
drooping Spirits of their Men by ſome falſe Inſinu- 
ation or Report, on the ſtrength of which Encou- 
ragement they may force their way to Victory and 
Safety : Or thoſe, who before a Battle leſſen and 
undervalue the Number of the Enemy. Vid. Cor- 
nel. Nep. Eumen. c. 3. The like Inſtances are fre- 
quent in all Hiſtories. Xenoph. Apomn. I. iv. p. 462, 
463. Edit. Græc. H. Steph. If a General bſerving 
his Men to be in a Conſternation, falſly tells them that 
there are freſh Succours ready at hand for their Re- 


d See the Fables of Æſep peculiarly recommended by Philoſtratus, Apollon. 1. v. c. 5. 


As alſo the Fables of De Ja Fontaine, and the Diſcourſe of Mr. Buddeus, Entitled, Philoſophus Fabularum Amator, among his 


Analecta Hiſtorie Phileſaphicæ. 


© Add Socrat. Eccleſ. Hiſt. I. iii. c. 14. 


Mr. BAR B. NOTES on F. xv, xv1. 


3 The Greek is, Ka? zp@Tov, 37: TS; ub AH NR of rer wivov, AAA wat at T6ALG rn TpiTepov, wa? of voher, TA 
Xpyoins xapiv, BAibavre; g 73 Cuondy bog To Aoying Lay. Qiaudy pov yap 6 avipwrog, Tpooiprov 33 TTY 73 Qracpubov' git ⁰ο dy 
dexera Tt radia Aνονο,h⁰α nad xovevdy Acywy i Kere. *ArTiov IJ dri dave, Tis ic ò miles, & Th Nahe g T Opt, AAN 
lrepa rag aòùrà, 385. 33 79 xaivdv, xa? 6 uh TpeTepev Zyve Tig. are 8 drs ig, ual T3 Torfv Oν⅝e Ora 32 Tpo0y na} md 
duda, na? TSPaTUIEG, rr Thv 1Joviv, Jeb ic TE parbldvev Diarpov. Karapyts ergy ard yu ToToGg FeAeRov Kpijobar 
FTpoiovoug 3s naming aD Tv T@v &vTwv wabyoy dye nde Ti; Sicxvolag tfbpupivycy ua} mwyrisTi opivy; noadnuv. 

* The Greek is, Kaadv yp tors na) 79 Jeddoc: S ray oPsAoDv T2303; AVD, u⁰εον uaTaBadrTy red anoyovT at: 

> She knew that God by an extraordinary Judgment would deliver the Canaanites to the Hraelites, otherwiſe ſhe did not act 
the part of a good Citizen in hiding the Spyes of a People who came to invade their Country. See Mr. Le C/erc's Note upon that 
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Jef, and by this Stratagem compoſeth their Fears, and 
leeps them in heart; under what Species of Action: 
ue reckon it? In all appearance under thoſe that 
are juſt and good. In Sophocles (Philoctet. v. 108, 109.) 
when Neoptolemus as ks Ulyſſes, » Don't you think it 
baſe to affirm a Falſity * His Anſwer is, NM, in caſe 
the Falſity be a means of Safety. Add Frontin. Stratag. 
Li. c. I. I. ii. c. 7. Polen. l. i. c.33. Stratag. Of 
Leotjchydes, Maxim. Brius, Diſſert. iii. p- 29. Edit. 
Lugd. The bare teling the Truth is no ſuch brave and 


: comely thing, unleſs it be done to the Benefit of thaſe 


we are to inſtrudt. Thus a Phyſician often deceives 
his Patients, a General his Soldiers, a Maſter of a 
Ship his Crew, and we cenſure neither of them upon 
this account. For in ſome Caſes, a feigned Story doth 
Men good, when the plain Truth would do them harm 3, 
Though I know not wizether Agefilaus's Strata- 
gem of this kind deſerves Commendation ; who, 
when he ſaw his Soldiers in ſome Fright and Con- 
cern at their being like to be over-power'd by 
the oppoſite Forces, wrote in his Hand the Word 
VICTORY; and taking the Beaſt's Liver out 
from the Sacrificer, printed thoſe Letters upon it, 
and then ſhew'd it to the Troops, as a Divine Pro- 
miſe of Succeſs*, For the ſame Reaſon Phyſici- 
ans are not to be accounted Lyars, when they per- 
ſuade a nice or a froward Patient of the Sweetneſs 
or Mildneſs of hat they apply for his Cure. Liban. 
Declam. 29. p. 664. D. Edit. Pariſ. Morell. We ſee 
the Phyſicians beguiling their Patients Appetite with 
harmleſs Deceits. The ſame we ought to practiſe to- 
wards thoſe that are in Health, ſo often as *twould be 
better for them to be deceiv'd, than to be truly in- 
fm d. 4 Yet I queſtion whether the Artifice of 


: Plutarch. Apophth. Lacon. p. 214. E. T. 2. Edit. Mech. 
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Erafiftratus, Phyſician to King Seleucus, in making 
him believe that his Son Antiochus was in Love 
with his Wife, may be admitted into this Num- 
ber. Vid. Lucian, De Dea Syra. The Conduct 
of Joſeph is juſtifiable on the like account, who, to 
work his Brothers to a ſerious Repentance for their 
Crime in ſelling him, and to judge how they ſtood 
affected towards his Father and towards Benja- 
min, held them a long time in Conſternation and 
Suſpence by feigned Accuſations b. Laſtly, that 
the Fables of the Poets, by which they inſinuated 
Truth under a taking Diſguiſe, are not to be con- 
demn'd for criminal Falſities, every one will eaſily 
admitꝰ. And thus far the Saying of Sphecles 
will hold good, | 


Aon pev SU pipe cù Ae M d. 
J judge no Speech amiſs that is of Uſes, 


XVII. The Governours of States may ſometimes 


too very lawfully uſe a manner of Speaking not 
ſtrictly true®; in as much as their Counſels and 
Reſolutions, if divulg'd, frequently come to no- 
thing, or perhaps turn to the prejudice of the Com- 
monwealth, And therefore when bare Silence is 
not a ſufficient Covering, they may veil their De- 
ſigns with feigned Speeches, to divert the Curioſity 
of inquiſitive Men. Lying, ſays Plato f, is uſe- 
ful to Mankind only in the way of Phyfick ; and there- 
fore ſhould be allowed to publick Phyſicians, but ought 
not to be touch d by private Patients, Princes and 


Governours (if any Perſons elſe) may be permitted 


z0 uſe the ſame Stratagem *, either for the Ruin of 


the Enemy, the Preſervation of the Subjetts, or any 
b Gen. xlii, &c. Foſeph. Antiq. Jud. 1. ii. c. 3. © Vid. Pla- 


tarch. De audiend. Poet. Electra, v. 61. Vid. Grot. I. iii. c. 1. $.15. De Republ. I. iii. p. 611. Edit. Wech. 


Nr. BA RB. NOTES on F. xvr, xvn. 


* The Greek is, Neopt. Oùe 4:oxp3v i di rr r e Afyew 3 Ulyſſes, Ot ct 73 ow8 vai ye 70 833g Orper- 

3 The Greek is, OU y&p o84zv3v To 7 4Aybyj Aiyew, al wi yiyvoro in kyabs T5 wabkvrog, r ud} lar voooTvra starter, ua? 
car H do, nai} nvBepry TH; vauTHG' xa? 321vov , RAAR U e dog wryoev Evipurs;, nat T, EBaayhry | 

+ The Greek is, Ka? iv ai T8; iarpes opwpev g TEv xapvivruv ixribvaiag Ad HD, dvaBhanovTHG; 135 Tou ua? mpg Vyiuviuras 
ToUTo ro 0TAv aper, TO r dn dnoDoa, T3 Taparxpsobjivar But our Author, who quotes this Paſſage, alſo obſerves, 


Er 


that it may be doubted, whether we may uſe that as an innocent Cheat, which Eraſiſtratus made uſe of to cure the Prince Antio- 
cus, who was in Love with his Mother: in- law Stratonice. We may find the Story in Lucian's Work, De Dea Syriaca, and Mr. 
Hntinelle's Dialogues of the Dead, both Antient and Modern, Dial. 5. Our Author a little higher alſo diſallows a piece of 
Craft which Age//aus made uſe of to encourage his Soldiers: Without doubt, becauſe it contain'd an Affront to the Deity. 
But theſe Words do not ſignify what our Author ſuppoſes, following the Latin Tranſlation (not excepting the Oxford Edi- 
tion in 1705. of the two Tragedies of this Poet.) There is nothing that one may not ſpeak innocently, if it tends to our Advan- 
tage. Mr. Dacier tranſlates them differently, but perhaps to no better Purpoſe. He gives us the whole train of the Diſcourſe, 
to ſhew us that theſe Words ought to have a different Senſe. At length, ſaith Oreſtes, What evil is it to me if I paſs for Dead, if 
e ſhew by my Actions that I am full of Life, and I have gain'd an immortal Name? As for me, I am perſuaded there can be no 
© {ad Preſage, where there is ſo much Profit.“ But there may be, as I believe, a better Tranſlation given, more agreeable to Ore- 
ers Thoughts, and to the Greek, thus: *I am perſuaded that no Report can tend to our Diſhonour, and hurt our Reputation, 


* when ſo much Profit may ariſe from it.” This appears from what follows. How many of the Sages, who were for a long time 


taken for Dead, have returned to Life again, and were the more honoured by all the World? I hope I ſhall have the ſame good 
Luck, and after the Report of my Death is diſperſed every where, I ſhall of a ſudden appear again to my Enemies, c. In 
theſe laſt Words the Original thus imports, Ti; 33 Tis @yrys 47d, c. From whence it appears, that gu is the ſame as @ywy- 


In fine, We may compare this Expreſſion, iu, xaxdy, with a like one in the New Teſtament, Happy are ye, when Men hall 


ſpeak all manner of evil (wv xeno btiue) againſt you falfly, Matth. v. 11. 

The Greek is, Av Ter; dd Je doc xohoifheov, bg Iv Papmdny edel, ZijAov, Smt T6 ys TorsTov la rpg Forfov, IFidraig FI Xx &TT;ov 
— Tore dex BY T x, eimep rieb ano Tpooyne -, N Toagpinuv, 3 ToAiTav Evexc, iT" &OeAsfag TH; TAews, Terg IJ GAA 
ren A àx ri ro roαινι We ought to obſerve, that Plato treats here of ſuch Lyes only as concern a State, as appears by what 
tollows, and does by no means condemn ſuch innocent Lyes as private Men uſe one with another. This Philoſopher at the End 
of the foregoing Dialogue owns, that there is a profitable Lye, which is not to be hated. As for Example, when one ſpeaks a 


ullſe thing to one's Enemy, as well as to thoſe Friends who agree not, to hinder ſome Miſchief. This is a Medicine which we ought 


to uſe. Here Plato keeps to the Notion of a Medicine, and repreſents the Sovereign and his inferior Magiſtrates as fo many Publick 
Phyſicians, who alone conſequently may make uſe of a Lye for the Benefit of the State. But he always ſuppoſes, that in Mat- 
ters that do not concern the Government,' whoever can procure an Advantage to another by a Lye, or ſome other innocent Fal- 
lacy, he is really a Phyſician to whom it belongs to adminiſter that Medicine. T7 d 34 ; 7d & Toi AV ed dos, rere na} 72 X04. 
cairo, dee ui dE ET faiogg* &þ 8 Tpbg Ts r ToASLIBG na} rd naAvpivey MiAuvs rav d waviev, r dv, xax5v Ti M 
TP2TT6V T6786 &TFvTpoRi}; L, Og Paparcy, xpyoruacy yiverar: See alſo Lib. ii. £9 de Legibus, Lib. ii. & Lib. xi. So that Grotius 
had not throughly examined the Senſe of Plato, when he ſays, That that Philoſopher ſeems ſometimes to allow, and ſometimes 
to deny Phyſicians, properly ſo called, a Liberty to ſpeak contrary to their Thoughts; and Gronovius, who criticizes on Grotius, 
ay not much mend the Matter, affirming, that Plato allows it only to Magiſtrates and Phyſicians. 

See what our Author ſays in his Diſcourſe, De Concordia Vera Politice cum Relig. Chriſtiana, 9. 10. 
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way for the advantage of the Community : But all others 
ought ſtrictly to abſtain from this Practice. A famous 
Inſtance we have in Solomon's Judgment, 1 Kings 
iii. 25. And ſo Claudius in Sueton®, brought a Wo- 
man to own her Son, whom ſhe firſt, on probable 
Arguments, deny'd, by commanding her to mar- 
ry him. Thus a Father and a Son being arraign'd 
together for Murther of a Prieſt, when it could 
not be made out which of the two had committed 
the Fact, each refuſing to accuſe the other; Charle- 
magne, as we are told, gave Sentence of Death up- 
on them both; upon which the Father confeſs'd 
himſelf the Murtherer. So, it being a Law in 
Spain, that in caſe a Female-ſlave be with Child 
by her Maſter, ſhe ſhall be immediately reſtor'd to 
Liberty : Once it happen'd, that a Nobleman's 
Maid was diſcover'd to be in this Condition; the 
Nobleman denied the thing, and the Proofs al- 
ledg'd not being evident, King Alphonſo order d 
the Child to be publickly ſold into Servitude; the 
News of which Sentence mov'd the Father to diſ- 
cover. himſelf. So when Neleus, being about to 
lead abroad a Colony, was commanded by the 
Soothſayers to purge his Army of all polluted Per- 
ſons ; he pretended that he himſelf had murder'd 
a Child, and ſo ſtood in need of Expiation; and 
by this means perſuading others to confeſs them- 
ſelves guilty, he left all thoſe behind him, whom 
he bad thus convicted of Impurity b. *Tis a Pro- 
verb with the Spaniards, Tell a Lye, and you'll get 
out the Truth. To the ſame Head belongs the Diſ- 
ſimulation and Concealment about the Sickneſs or 
Death of Princes, for the prevention of Tumults, 
Though we are not willing to extend this Liber- 
ty ſo far as to juſtify the politick Devices of Nu- 
ma c. Nor will the ſame Privilege hold at all in 
the caſe of Promiſes and Engagements. | 

XVIII. But farther, Grotius © having thus aſſert- 
ed, © That every Lye ariſeth from the impairing 
«© of ſome Right which one Man may have to 
© underſtand the Mind of another; concludes 
* from hence, That we cannot be charg'd with 
ce this Fault *, when we direct a feigned Diſcourſe 
© to one who is not deceiv'd by it, tho' a third 


_ « Perſonſhould thence happen to entertain a wrong 


* Opinion. For tis to be ſuppos'd, that I and he, 
to whom I addreſs'd my ſelf, are tranſacting ſome 
private Buſineſs, which doth not at all belong to 
the Perſon who overhears us. Therefore the Man 
with whom I am dealing 1s certainly not de- 
ceiv'd with my manner of Speech, becauſe he well 


apprehends my Meaning by it, juſt as if I ſhould 


relate a Fable, or uſe an Irony or Hyperbole to one 
who knew how to put the right Conſtruction up- 
on the Words. And as for the third Man, I do 


2 Cap. 15. V lian. Var. Hiſt. I. viii. c. 5. 
I. xvi. c. 11. Add Bacon's Eſſ. vi. 


Book IV. 


not contract the Guilt of Lying in reſpe& of z; 
becauſe I have no bulineſs Vick him, — 8 
quently he hath no Right to underſtand my Senti- 
ments. So that if he take up a falſe Notion, from 
Expreſſions applicd to another Perſon, not to him. 
ſelf, he is to lay all the blame on his own Curioſit 
and Impertinence. But leſt, this Poſition ſhould be 
abuſed to ill purpoſe, we are to add, as a neceſ- 
ſary Caution, that tis by no means allowable for 
two Perſons to make uſe of ſuch Occaſions as theſe 
by way of Stratagem to delude or expoſe a third 
For altho' it be never ſo true, that this third Man 
hath not a perfect Right to know my Judgment 
yet the Law of Humanity and Charity requires 
that my Speech do not occaſion his undeſerved 
Prejudice. Therefore we ought on all accounts to 
make this Diſtin&ion, whether the third Party o- 
verhears our Diſcourſe without his own Fault, or 
whether out of a buſy, or a malicious Humour, 
he purpoſely intrudes into our Secrets. And there- 
fore this Aſſertion chiefly holds good againſt theſe 
inquiſitive goſſiping Knaves, who make it their 
employment treacherouſly to catch up what other 
Perſons drop in private Company. Now when we 
apprehend our ſeives to be watch'd by ſuch fly 
Deſigners, and yet are not inclin'd to be altoge- 
ther ſilent, we are wont to diſappoint their buſy 
Curioſity, by throwing in a ſett of Talk Quite 
impertinent to the Aﬀair which we were before de- 
bating of ; or by agreeing to tell ſome Story, 
which our politick Eves-dropper hugging as a 
mighty Diſcovery, may, upon his communicating it 
to others, be ſufficiently laugh'd at for his Pains ; 
provided neither he nor any Perſon elſe ſuffer any 
farther damage by this Contrivance. We know 
very well tis a general Duty, not to leſſen the Ho- 
nour and Reputation of others, nor to ridicule and 
expoſe them. Yer, as we do not think ourſelves 
guilty of any Sin, when we diſcover the Miſtake 
of another, ſuppoſing it to be done without ei- 
ther Bitterneſs or Inſolence (things ſo unworthy 
of Men of Senſe and Breeding) although we ſhouid 
hereby rather diminiſh, in ſome reſpe&, than im- 
prove his Credit : So what ſhould hinder us from 
correcting a Fault in a Man's Morals, when it 
proves troubleſome to us, even by Sport and Ri- 
dicule, that we may incline him to leave off the 
Habit? For to amend and reform others can- 
not therefore be judg'd unlawful, becauſe it tends 
to the Diſparagement of their Worth and Excel- 
lency. Thus, fince 'tis the common Intereſt of 
Mankind, that each Man ſhould not underſtand 
the Secrets of all, it is eſtabliſh'd as 'twere by the 
general Conſent of Nations, that 2 ſeal'd Letters 
ſhould be open'd by him only to whom they are 
directed 


© Add Polyen. Stratagem. |. ii. in Epaminond. n. 6, & 12. Pohl. 
„ 3 1 13-1 


Mr. Bars. NOTES on F. xvi. 


Some of the Fathers of the Church, as Grotius obſerves, recite here the Cenſure which St. Paul paſs'd on St. Peter, who 
being at Antioch, withdrew himſelf from the Company of the new converted Genti/es, becauſe he would not offend the Jes, 
Gal. ii. 11, Sc. For ſay St. Chryſo/tome and St. Ferome, St. Peter knew very well that St. Paul did not cenſure him in earneſt, 
but did it ſeemingly only to comply with the Weakneſs of the Brethren preſent. But 'tis plain, that St. Paul ſpoke very ſeriouſly, 
and blames St. Peter's Carriage, as attended with inexcuſable Hypocriſy, becauſe by withdrawing from the Gentiles, he gave 


an occaſion to believe that the Obſervation of the Ceremonies of Maſess Law was abſolutely neceflary to render them acceptable 


to God ; and this is contrary to the End and Deſign of the Goſpel. See the Interpreters on the place. 

2 See Mr. Hertius's Diſcourſe, De Commeatu Literarum, F. 3. in Tom. i. of his Comments, and ſmall Tracts, where he allo 
obſerves, that it has always been taken for a great Incivility and an.inhuman Baſeneſs, to publiſh the Letters we receive from 
others, becauſe it may produce ſome Prejudice to the Writer. Upon which occaſion it may be ſeaſonable to rehearſe the brisk 
Reproof which Cicero gave Marc Antony long ago. He alſo read a Letter, which he ſaid he had received from me. O Man 


without Humanity; and who knows not what it is to live! For is there any Man, who has convers'd ſo little with honeſt Men, 
0 i ö | f N « as 


on 
A 


Caae. I. 


directed: Therefore if I find any Perſon intercept- 
ing and ſearching my Letters, it can be no Crime 


if ] contrive to let {ome Writing fall into his Hands, 


ch ſhall give him no great Satisfaction in the 
— As a greedy —— who hath got a trick of 
plundering the Cupboard, ſuffers no injury, if a- 
mongſt the other Proviſion he meets with a Bait 
not very ſweet or ſavoury. It was a pleaſant piece 


of Deception, that which Herodetus * reports of 


Miocris or Semiramis, who order'd the following 
Words to be engraven on her Sepulchre, If any Ba- 
bylonian Prince happens to be in great Diſtreſs for 
* Money, let him open this Tomb, and take cut as much 
as he pleaſeth. King Darius 3 afterward removing 


the Stone, found no Treaſure, but only this Re- 


buke, F thou hadſt not been inſatiably covetous, thou 
 wouldſt never have plunder d Coffins to eurich thee : Or, 
as Maximus Tyrius ® gives the Story, All Curſes fol- 
low thee, thou moſt greedy of Mankind ; who for the 
ſake of Gold haft preſum'd to diſturb and violate the 
Dead. To give Credit to ſuch Inſcriptions is 
no more an Argument of Avarice than Folly. In 
the Story of Papyrius in Gellius + ©, the Senators 
rightly commend the Cauſe of the young Gentle- 
man's Fiction; that is, the Wit and Secrecy of fo 
unexperienced Years ; but adjudge the manner of it 
to be a little undutiful and diſreſpectful to his Mo- 
ther; eſpecially ſince the Jeſt occaſion d a Petition 
not much to the Honour and Credit of the Ladies, 
That one Wife ſhould rather have two Husbands, 
than one Husband two Wives. Nor could I ever 
prevail with my ſelf to be heartily angry with that 
Senator in Plutarch d, who, to divert his Wife's Im- 
portunity in asking about the Secrets of the Houle, 
told her a ſtrange Tale of a Quail F, ſaid to be 
ſeen fly through the Forum with a golden Hel- 
met. Though he ought indeed at the ſame time 
to have taken care that this babbling Dame ſhould 
not put others into a groundleſs Fright by her 
Report. For then the preſent Miſtake , which 
laſted but an inſtant, would have been ſufficiently 
recompenſed by the Diverſion and Satisfaction 
which follow'd it. Now if we are bound to ule 
Caution, that the Perſon whom we have juſtly and 
deſervedly impos'd upon, ſhould not deceive 0- 
thers ; much leſs will it be allowable to perſuade 
one Man of what is falſe, with deſign that he may 
delude a third Perſon ; although perhaps the for- 


Obligation which attends it. 


329 


mer do not hereby ſuffer any particular Hurt. For 
indeed to be thus made the Inſtrument of deceiving 
another, 1s in itſelf mean and unworthy : And as 
for our part, 'tis the ſame thing, whether we ab- 
uſe a Man immediately by our own A&, or by 
the Intervention of ſome Perſon elſe, whom we 
have ſuborn'd for that Service. Though tis an 
Art which many practiſe; firſt, to cheat thoſe whom 
they intend to make uſe of for the cheating of o- 
thers. Vid. Senec. Thyeſt. v. 320. As Davus ob- 
ſerves ©, there's a great deal of difference, ex animo 
omnia, ut fert natura, facias, an de induſtria ? Whe- 
ther a Man a&s according to real Intention and 
the plain Guidance of Nature, or according to 
the Affectation of Art and Deſign, Terent. Andr. 
Act iv. Scen. 4. Add Gell. |. xii. c. 12. 

XIX. This is manifeſt, that ſince the Obligation 
to diſcloſe our Mind ceaſeth with regard to Ene- 
mies, it cannot fall under the Sin of Lying, to give 
them a feign'd Relation ©, to terrify them with 
falſe Rumours, or any ways to procure their Preju- 
dice, provided no undeſerved Loſs or Damage en- 
ſue to a third Parry who is our Friend. For why 


may not we by Stratagem and Subtilty, and with- 


out endangering our own Perſons, hurt him whom 
we have Licence to attack with open Violence ? 
The Reaſon why ſome have diſdain'd this Method 
of Hoſtility f, was not becauſe they thought any 
Right to be violated by it, but becauſe among the 
moſt fierce and martial Souls no Action againſt an 


Enemy is look'd on as glorious, but ſuch as carries 


in it ſome ſort of Vigour and Force of Body and 
Mind. But what we ſpeak about deceiving and 
circumventing an Enemy, is by no means to be 
extended to any Pacs* or Treaties ſet on foot 
about concluding or intermitting the War. For 
ſince the Law of Nature commands us to maintain 
Peace as far as may be done with Convenience, 
and to repair any Breach that may happen in it, 
we mult ſuppoſe ourſelves commanded at the ſame 
time to uſe thoſe Means without which this End 
can ne'er be obtain'd. But now Enemies cannot 
poſſibly come to an Accommodation, unleſs there 
be on both ſides an Obligation to the clear Diſco- 
very of their Mind, in reference to what is tranſ- 
acted betwen them; and conſequently unleſs their 
mutual Diffidence be remov'd by a Neceſſity and 


Engagement to ſpeak the Truth in all Articles and 


b Diſertat. 10. in fin. Vid. Olearii Tin. Perfic. Ev. ©. 7: Lib. i. c. 23. 


* Lib. i. p. 48. Edit. H. Steph. f 
© See Exot. I. iii. c. 1. ſ. 17, 18. Vid. Grot. abi ſupra, & ſ. 20. 


4 De Garrulitate, p. 507. Tom. ii. Edit. Woch. 


Mr. BAR B. NOTES on §. xvm, x1x. 


« as upon a little brangle with a Friend to make no ſcruple to publiſh and read the Letters he has received from him before all 
« the World? Is it not to baniſh all Friendſhip out of the World, to take away the liberty of Friends writing one to another 
© when they are abſent ? How many 'Trifles do we put into our Letters, which being divulged, will appear ridiculous ? And how 
many ſerious things, which ought not to be made publick ? At etiam literas, guas me ſibi miſifſe diceret, recitavit, homo, & 
humanitatis experi, & vite communis ignarus ! Quis enim unquam, qui paululum modo bonorum conſuetudinem nofſet, literas ad /e 
ab amico miſſas offenſione aliqua interpoſita, in medium protulit, palamgue recitavit? Quid eſt aliud tollere > vita vite ſocietatem, 


quam tollere amicorum colloguia abſentium ? quam multa joca ſolent efſe in epiſtolis, que prolate '/ Ant, ineptæ videantur ? _ mults 


7 
ſeria, neque enim ullo modo divulganda, Philip. ii. 4. See an Example of this indiſcreet Rudeneſs in the News of the Republick 


of Letters, December 1685, where Mr. Bay/e cenſures the Author of the Dialogue between Photinus and Irenæus, c. which was 
the famous Mr. Gautier a Miniſter. | 

3 This Example ſeems not much to our Author's Purpoſe, relating only the manner how Darizs was cheated by the Inſcription 
which Nitecris Queen of Babylon had cauſed to be engraved on her Tomb. For, ſays he, he muſt be a ſimple and covetous Man 
to believe ſuch an Inſcription. | | 

*The Greek is, *N T4vTwv &vIpyruv dxAygiraTeE, I; ray; venpod b d kor xp. 


Mr. Bouhours relates this Story alſo in French in his Diſcourſes between Ariſiæus and Eugenius, Diſc. 3. concerning a Sectet. 


But ſome Men ſuſpect it to be a meer Fable. See Mr. Thomaſius's Nevi Furiſpr. Rom. p. 126. 


Our Author calls it a Quail, but the Original is Kspu3eg, a Lark. | 
© I can't ſee what the Paſſage here alledged by the Author makes to his purpoſe. For the true Tranſlation of them (as Madam 


Dacier gives us it) is, Do you think that there is but ſmall difference in things done by natural Inſtinct, and on à ſadden, and ſuch as 
ere done by Premeditation and Conſultation ? | 
" See what is ſaid, I. v. c. 9. §. 3. And l. viii, c. 7, 8. 
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Conditions of Peace. And when tis aſſerted as 
lawful to delude or miſchief an Enemy by any 
feign'd Report ; this ought on no account to be 
carried ſo far as to juſtity the ſpreading of falſe 
Crimes and Imputations, in order to the impairing 
his Honour and Credit, The ſtate of Hoſtility 
doth indeed licenſe me to. conceal my Meaning 


from my Foe, or by ſcattering falſe News to open 


my way to his Hurt. Burt he that goes abour to 
charge an Enemy with any grievous Crime, and 
would have his Accuſation believd by thoſe who 
are at peace with him, muſt lay aſide all the Stra- 
tagems and Deceits of War, and ſer up for an Aſ- 
ſertor of plain Truths; and therefore, with regard 
to thoſe Perſons who are ſuppos'd to be his Hearers, 
he is to play the part of an Hiſtorian, or ordinary 
Relator. Whence, if he voluntarily recede from 
the Truth and Reality of things, he cannot avoid 
the double Guilt of Lying and Slandering. Again, 
to charge an Enemy fallly to his Face, is a Mark 
of a low and impotent Reviler. To return Lyes 
for Lyes, is to imitate the Folly and Vanity of 
the Ad verſary 2. As for the Notion of Lip/ius, in 
his Treatiſe of Politicks b, who reckoning up the 
Perſons towards whom we may be allowed to pra- 
ctiſe Simulation or Diſſimulation, joins Foreigners 
to Enemies; this ought no farther to be admitted, 
than as it is for our Advantage to hide our Deſigns 
or our Affairs from their Notice, For that we 
ſhould by feign'd Speeches procure their Harm or 
Loſs, is what Nature itſelf will not bear; on ac- 
count of that nearneſs of Blood by which all Man- 


kind ſtand related and allied to each other. 


XX. Tis a Queſtion of more Difficulty, Whe- 


ther a Criminal or an Offender arraign'd on any 


account may deny the Fact“ with which he is 
charg'd, or endeavour to elude the Accuſation by 


' feign'd Arguments, and yet not incur the Guilt 
of Lying? And here we do not ſpeak of the Di- 


vine Tribunal, in reſpe& of which the ſafeſt Courſe 
is to fly immediately to humble Confeſſion, and an 


_ earneſt imploring of Pardon: Since it would not 


be leſs Impiety than Folly, to uſe Excuſes or De- 


nials before an Omnipotent Judge. And *twas on 


this Principle that Joſhua made the Exhortation 
to Achan, which we have in Joſh. vii. 19, 20. For 
there the Criminal was before detected by the 
Hand of Heaven. The preſent Enquiry therefore 
is confin d to human Judgments ; which are princi- 
pally deſign'd for theſe two Ends and Uſes : Firſt, 
that every Man may obtain what is his Right and 


2 Add Mr. oe Epiſt. 15. cum Annotat. d Lib. iv. 
gui ante ſentent. Tc. Leg. 1. 


Book IV. 
Due: And, Secondly, that fit Puniſhments ma 
be inflicted for the Correction and Reſtraint, bock 
of thoſe, who have dared with wicked purpoſe 
actually to violate the Rights of others; and of 
thoſe too, who by reaſon of their cold Affection to- 
wards Juſtice would have proceeded to the ſame 
Commiſſions, did they not dread the ſuffering thoſe 
Evils, which they have ſeen fall ſo heavily on 
other Offenders. Now, to decline the Severity of 
this Proceſs, ſome think it by no means allowable 
to make uſe of falſe Speeches: Firſt, becauſe the 
Judge hath an eſpecial Right to underſtand the 
Truth. Wherefore, neither the Sanctity of the 
Magiſtrate, who preſides in the Name of God, nor 
the Neceſſity which the Subject lies under to Obe- 
dience, will give the leaſt place or countenance to 
Contumacy or Circumventior. Beſides, they ſay, 
this Permiſſion appears rather dangerous than need- 
ful or beneficial ; in as much as conceal'd Crimes 
do the more Miſchief, Eſpecially if what is deli- 
ver d in excuſe, be not only falſe in Hic, but in 
Theory; every ſuch Untruth being of ill Conſe- 
quence, not only conſider'd by itſelf, but likewiſe 
in regard that one Error gives Occaſion and Riſe 
to an infinite Train of others. Yet the contrary 
Opinion is by many preferr'd ; who ſay, we ought 
to diſtinguiſh in every Crime between the Damage 
done, and the baſe Guilt or Commiſſion ; to the 

former of which Reſtitution properly anſwers, and 
to the latter Puniſhment. By the Law of Nature 
every Man ought to make Reſtitution for Damage 
occaſion'd by his Fault ; and at the ſame time the 
ſuffering Party ought, upon his Sorrow and Repa- 
ration, to admit him to Pardon. Therefore every 
guilty Perſon is, by an Obligation ſtrictly ſo call'd, 
bound to be always ready to repair any Damage 
he hath caus d. 

But no Man is tied to offer up himſelf freely 
to Puniſhment, and to be an Informer againſt him- 
ſelf. So that if the Fact be not known, and an 
open 2 Reſtitution would be a Confeſſion of the 
Guilt, in this Caſe the Reſtitution is to be made 
in ſome indire& and ſecret manner, All Puniſh- 
ment muſt be inflicted upon Men againſt their 
Wills; otherwiſe it could never obtain its due 
End, which is to deter the preſent Offender, and 
all other Perſons from Sin. But whatever we lie 
under an Obligation to perform, is to be undertak- 
en by our own free and voluntary Motion. Since 
then no Perſon 1s properly obliged to invite and 
call down Puniſhment on his own Head 3, but 


c. 14. n. zz. Vid. Digeſt. 48. tit. 21. De bonis ecrun 


Mr. BARB. NOTES on F. xx. 


7 Plato without doubt took the Negative Part here. For he will not allow a Private Perſon to lye before a Magiſtrate, and ſays, tis 
a greater Fault, than for a ſick Man to lye to his Phyſician, a Scholar to his Maſter, c. His Words are, 'AaaZ mp6g ye 39 rods Tor 
drug dpxovras iSdTy Yilonchai Tard na ue brndprupa Oycoper II ndavovr: mp3; Tatpiv, ij kenotvri.rpdg TaForpiByv, T6: THY TOY 


are owpaTL5 dr wh v handy afyewv, c. De Republ. I. iii. 


p. 389. Ed. Steph. Nay, he goes farther, and maintains, that 


every one of his own accord is to accuſe himſelf and Relations, that they may ſuffer the Puniſhments which the Law inflicts, though 
they be Capital, as his Words import. El py « Tic VreadBor in) TYvavriov uaTyyopeTv Ser- hAIGH wiv EauTo? Exerh 82 va Toy 


- eixelwv, na? TEv RAAGWV> 8g Rv de rd u TvYX&vy d did, wa? wi kroupytTEAai, GAA ee 79 Qavepdy dyeiv rd ddinnua, , Sd Jinyvs R 


Uyils yivyTai. Avayudtev 3} nat q urdv, ua rug AAARG wh dr, WAAR TRpEXev (UTARVTE KG] ddp GOTE THAVEY) KA) naw Tarps, 
T5 d&yabov, ua} xzadv tonovrt my Cronoyiopevov To AAynvov, ftv jiv ye TAYYEvY Aki A Find of, TUITEV TApiXovra* ftv & de de 
Nv ds dus drorivorra iv d Quyije, Crbyovra tv Id Davie: anvobvjorovre: In Gorgia, p. 480. Ed. H. Steph. 

2 Mr. Thomafius, who in his Treatiſe, De Furiſpr. Divin. l. ii. c. 8. F. 85, Cc. is of a contrary Judgment to our Author, 


objects, that the Condition of making good the Damage cauſes that the Crime can't be concealed, as is ſuppoſed ; becauſe by mak. 
ing good the Damage, the Crime is owned. But he afterwards anſwers it himſelf in his Book, Entituled, Fundam. Fur. Nat. & 
Gent. where he changes his Opinion, and fays, that the guilty Perſon may, either by way of Accommodation, or by Friends, 
ſatisfy the Perſon injured in ſuch a manner, that he ſhall not know who it was that wrong'd him, or if he has ſome knowledge of 
him, the thing ſhall not be ſo notorious as to bring him to Puniſhment. 


3 The Words are, Ignoſcendum cenſuerunt Principes ei, qui ſanguinem ſuum qualiter qualiter redemptum voluit. N 
; | mult, 


Cay. I. 


muſt, indeed, as he is a Man, naturally abhor it 
in the higheſt degree; eſpecially if it tend to Death, 
or ſome other grie vous Evil; there appears no rea- 


ſon why he may not decline it any way poſſible, 


rovided he do not hereby injure a third Party *. 
Nor can it much conduce to the Intereſt of a Com- 
monwealth, that after Reparation hath been made 
for the Damage, any ſuch Fact, as we now ſpeak 


of, ſhould be puniſh'd ; that is, a Fa& not open 


and notorious, and which conſequently might be 
dilguis d or excuſed by ſome Colour or Plea, There- 
fore, as none but a Fool will deny manifeſt Faults, 
ſo from what hath been here alledg'd, it ſeems al- 
lowable for a Man to wipe off an Imputation by a 
falſe Defence. Tho" for a Priſoner to urge falſe 
Opinions, can ſeldom turn to his Advantage, the 
Court being ſuppos'd well skill'd in Right and E- 
quiry. A Judge indeed hath Power and Liberty 
to get out the Truth by any poſſible Means #, 
in caſe the Fa& be of ſuch Conſequence, that the 
Safery of the Publick abſolutely requires it ſhould 
be puniſh'd. And therefore he cannot be tax'd with 
Lying, if to bring the Party to a Confeſſion, he 
make uſe of ſome Stratagem or Fiction: As ſup- 
poſe, by pretending that he hath receiv'd full In- 

formation ſome other way, or by threatning that 
he will proceed ro ſuch or ſuch Severitics, if the 
Perſon accus'd perſiſt in his Obſtinacy, and the like. 
Bur it cannot hence preſently be concluded, that 
the Criminal himſelf is bound to own the Charge : 
Becauſe neither doth every Power, which denotes 
the bare Exerciſe of ſome Act, infer an 7 Obliga- 
tion in the Object towards which it is directed: 
And beſides, there are other ways for the judge to 
penetrate into the Buſineſs, as by Arguments and 
Witneſſes, which Witneſſes, when examin'd about 
the Crimes of others, are obliged, though unſworn, 
to declare the Truth, in Obedience to the Com- 
mand of Authority. Farther, Self- preſervation is 
a thing which challengeth ſo much Favour and Al- 
lowance, that *tis reckon'd odious to puniſh the 
moſt notorious Offenders, without giving them a 
Hearing * b. On which account, no Perſon is blam- 
ed for caſting any Veil or Colour over his Fault. 
The Divine Tribunal and the Human are not in 
all reſpe&s alike ; nor doth a mortal Judge preſide 
with ſuch Majeſty and Authority as Almighty God. 
And if a Priſoner be not bound to make a volun- 
tary Confeſſion, his Denial cannot in the leaſt im- 
pair that Obedience which he owes to the Civil 
Power. *Tis true, a Crime, which hath been reſo- 
lutely and ſtubbornly diſown'd, commonly meets 
with the ſeverer Puniſhment ; becauſe free Confeſ- 
fion is generally a ſign of Penitence, which much 
leflens the Malignity of the Offender: Yet whether 


it be more advantageous cunningly to deny a Fact, 


i Yet compare l. xiii. D. De cuſtodia & exhibitione reorum. 
Grotii Annotat. in Flor. Sparſionib. 
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or to embrace the Ingenuity of an open Acknow- 
ledgment, is a Point which belongs to another kind 
of Enquiry, not to that which we are now engag d 
in, and which confines itſelf to Matters of ſtrict 
Duty, what a Man is bound to do, and what not 7. 
Which of theſe two Opinions ought to be choſen 
rather than the other, any Man will apprehend, 
who hath Judgment enough to weigh the Argu- 
ments offer d on both ſides. *Tis very remarkable, 
that which Hayton reports in his Hiſtory of the 
Tartars, c. 48. That although in other reſpefts they 
are moſt notorious Lyars, yet in two things they ſtrittly 
obſerve the Truth: Firſt, that no Man among them 
arrogates to himſelf the Glory of an Exploit which he 
really hath not performd And, Secondly, that who- 
ever hath committed a Crime, though ſuch as he knows 
will coſt him his Life, when examin d by his Lord, ne- 
ver conceals the Matter. And amongſt the Japoneſe, 
to be diſcover'd in a Lye before the Judge is a ca- 
pital Offence. 

XXI. Bur twill be ask'd, What liberty may the 
Council or the Advocate fairly take in this Caſe ? 
Our Opinion 1s, that we ought here to diſtinguiſh 
between civil Caſes and criminal, In the former 
it doth not appear that the Advocate can with a 
ſafe Conſcience hinder the injur'd Party from ob- 
taining his Right as ſoon as poſſibly he may. And 
therefore in ſuch Controverſies we condemn, as un- 
lawful, not only falſe Allegations and feign'd Rea- 
ſons, but likewiſe all dilatory Exceptions and De- 
murs; in as much as all theſe are a Let and Hin- 
drance to the one Party from paying what he owes ; 
and to the other from receiving what is due to 
him ©: But in criminal Caſes, where the Diſ- 
pute regards only the Puniſhment, we judge it 
ought farther to be conſider d, whether the Council 
be aſſign'd by the publick Authority, or by the 
e Appointment of the Priſoner. If by the 
ormer, it doth not ſeem allowable for them to 
make uſe of feign d Arguments and falſe Colours; 


| ſince the Deſign of the Court, in deputing them, 


was only that they might wipe off any Calumny 
thrown upon the Priſoner, and take care that he 
ſuffer no Injuſtice. Which End is ſufficiently an- 
ſwer'd by a bare Refutation of the Proofs offer'd 
by the Accuſer. But he whom the Priſoner parti- 
cularly chooſeth and retains to plead in his behalf, 
ſince he only acts as his Client's Interpreter, may, 
in our Judgment, lawfully ufe the ſame Method of 
Defence which the Priſoner might have uſed, had 
he anſwer'd for himſelf. He is under a very great 
Miſtake, ſays Tully *, that fanfies he hath got our 
real Opinion and Authority for all that he meets with 
in our Judiciary Orations. Whatever we deliver'd on 
thoſe Subjects is to be aſcrib'd to the Cauſes, and to 
the Times, uot to the Man, or to the Pleader. And 


b Vid. I. xlvin. tit. 17. Princ. D. De reguir. vel abſent. demand. & 
< Comp. I. ix. F. ult. D. Ad L. Cornel. de falſis. 


Mr. BAR B. NOTES on F. xx, xxi. 


* Yet Grotius on Deut. xiii. 8. obſerves, that the Jeus were allow'd to uſe Artifice in the Diſcovery of Criminals, only when the 


Party was accuſed of enticing others to Idolatry. 


There is always ſome Obligation, though it is not always ſo far extended as Right. See l. iii. c. 5.4. 1. n. 1. And l. viii. c. 3. 


n. 8. 


9.4. 
7 Words are, Neque enim inaudita cauſa quenguam damnari æguitatis ratio patitur. 
We may eaſily diſcern that our Author embraces the laſt Opinion. 
" Tully's Words are, Sed errat vehementer, fi quis in orationibus noſtris, quas in Judiciis habuimus, authoritates noſtras conſtonttas 
fe habere arbitratur. Omnes enim ille orationes cauſarum & temporum ſunt, non hominum ipſorum & Patronorum. Nam fs cauſee 


fe pro ſe loqui poſſent, nemo adhiberet Oratorem, Orat. * A. Cluentio, cap. 50. 
See Mr. Le Clerc's Queſtions taken ont of Ferem. Quæſt. 8. $. 14. 


and extends it to things which our Author approves not o 


In truth, Cicero explains this Maxim but ſorrily, 
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in his Second Book of Offices: he maintains, ſome- 


times to defend a guilty Perſon, is not contrary to 
any Duty of Religion. Nor is Juſtice in any great 


| _ of ſuffering by this Permiſſion : For, ſince 


the Judge is ſuppoſed fully to underſtand the Law, 
the Advocate, by producing falſe Laws or falſe Au- 
thorities, is not likely to prevail to any purpoſe: 
And he is never credited upon his bare Aſſertion, 
but obliged to produce ſufficient Proof. And 
therefore, if a guilty Perſon do by this means ſome- 
times eſcape unpuniſhed, the Fault is not to be 


charged on the Advocate, or on the Priſoner, but 


on the Judge, who had not the Wiſdom to diſtin- 
guiſh between Right ana Wrong: Yer Plato * 
would not grant even this degree ot Indulgence in 
his Commonwealth. And the antient Egyptians 
held it for a certain Maxim, That the Harangues of 
the Lawyers very much darken'd and perplex'd the 
Law ®, Eſpecially, ſince, as Euripides © obſerves, 
Truth always ſpeaks plain ; and therefore doth not 
ſtand in need of the Windi»gs and Turnings of 
Interpreters : Whereas, * unjuſt Speeches being al- 
ways fick and weak in themſelves, require ſtrong aud 
ſubti! Medicines for their Support. Tis a Saying of 
Pindar f, Three Words are enough to ſet off a good 
Cauſe. And Iſocrates, amongſt his other Rules to 
Demonicus, adviſeth him, Never to undertake in Court 
the Defence of a Wicked Man : For, ſays he, People 
will think you are inclined to thoſe Practices your ſelf, 
vhich you defend in others J. 

It is hence evident how far we may admit of 
Ouinfilian's Aſſertion 3 *; 4A Wiſe Man, ſays he, 
is on ſome Occaſions allow'd the privilege of Hing: 
and an Orator, if he cannot otherwiſe bring the Judge 
to Reaſon and Equity, muſt neceſſarily apply himſelf 


to the moving his Aﬀettions, And again, That which 


at the firſt Propoſal appears ſo harſh and ſtrange, may 
however be maintain'd upon reaſonable Grounds ; 
namely, that a giod Man in defending a Cauſe may 
Sometimes go about to perplex the Truth, and deceive 
the Judge * ©, Bur the inſtances which he offers 
require a more ſtrict Examination, Firſt, he af- 
firms, That a Perſon arraign'd for plotting againſt a 
Tyrant may be defended by falſe Allegations 5 *, And 
this is built upon the Grecian Hypotheſis, which 
makes the killing of T'yrants lawful. Other- 
wiſe, to defend by feign'd Arguments, a Perſon 
guilty of Treaſon againſt the Prince to whom we 
have our ſelves ſworn Allegiance, is therefore un- 


| lawful, becauſe every Subject is bound to guard 


« De LI. I xi. fab fx. | * Diader. Sical. L. I. e. 6. 


Of F peech, 


© Phæniſſ. ver. 475. 


and the Book IV. 


and preſerve his Sovereign to his utmoſt Ability 
Whereas the delire or endeavour of ſheltering a 
Conſpirator from juſt Puniſhment would be utterly 
inconſiſtent with that Obligation. He proceeds to 
urge, What if a Judge ſhould be about to condemm ; 
Man for ſome good Actions, unleſs we can prove the 
Actions not to have been perform d, ſhall not the Ora. 
tor who appears in his behalf be allow'd tle uſe of 
ſuch Means to preſerve this innocent, and what 15 
more, this worthy and commendable Member of the 
State *? But indeed ſuch a Caſe as this can hard- 
ly be ſuppos d. For nothing ought to be honour' d 
with the Name of a good Action, but what is à. 
greeable to the Laws of the Commonwealth. And 
it doth not appear how any Man ſhould be brought 
into Judgment for ſuch a Perto:mance. Let ys 
imagine therefore, that a Perſon by ſume good and 
noble piece of Service hath ircurr'd the Envy of 
Wicked Men, and that theſe Wicked Men have 
afterwards got poſſeſſion of the Seat of Juſtice, Here 


if the Fact were openly known, and an Accuſation 


brought againſt him for it, twould ſignify nothing 
to diſown ic. As twould have been idle for Cicero, 
had he been arraign'd for putting to death the Aſ- 
ſociates of Catiline, to deny the Charge. But if 
the Fact may {till be diſſembled with ſome colour 


and probability, there's no reaſon why an innocent 


Priſoner may not be defended by feign'd Arguments 
before a wicked Judge. As for the other inſtance 
of Quinctilian, When a Man is to diſſuade from ſome 
Unaertaking, juſt indeed naturally and in itſelf, but 
in the preſent Jualture of Affairs diſadvantageous to 
the State 3; there's no need he ſhould endeavour 
by falſe Reaſons to prove thoſe juſt Things to be 
unjuſt ; bur tis ſufficient for him to ſhew, that 
what may juſtly be done, is not always neceſſary 
to be done; and that the Times now require us to 
chooſe what is uſeful and profitable, rather than 
what in ſtrictneſs may ſeem more commendable and 
right; and all this may be urged withour receding 
from the Truth. Another Caſe propos'd by Ouin- 
Hilian is, When an Orator hath good Hopes of the 
Criminal's future Reformation 1. And this indeed 
may prevail with him to be the more willing to 
lend the Priſoner all his Parts and Cunning in or- 
der to his Deliverance, becauſe he is aſſur'd that 
twill not be to the prejudice of the Publick, that 
ſuch a Perſon ſhould go unpuniſh'd. But to reſcue 
a good Commander from ſuffering for a manifeſt 
Crime, when his Life is neceſſary for the Honour 


d Inflit. I. xi. c. 17. * Inſtit. I. xii. c. 1. 


Mr. BAR B. NOTES on F. xxi. | 


2 His Words are, Nec tamen habendum eſt Religioni, nocentem aliguando, modo ne nefarium impiumgue, defendere. Vult hoc multi- 
tudo, patitur conſuetudo, fert etiam humanitas. Our Author reflects upon the beginning of this Sentence, and falls thereby into a 
pleaſant Miſtake. For having read theſe Words of Cicero, Habendum eff Religioni, he ſuppoſes him to mean, that 'tis not con- 


To make a ſcruple of a thing. 


trary to Religion; and ſo ſays of him, Religioni non contrarium tradit ; whereas Boys know, that habere Religioni ſignifies only, 


* His Words are, O 3' 43mg Abe Noc ev dur, Q@appudruv 367TH do · 
+ The Greek is, Evwvupov is Jinav Tpia E764 Hiaprxios;: Nem. vii. 70. | 
J Tfccrates's Words are, MyZevi Tovypy mpaypar: ht Tapicac, u u. dete yep nat dure TualTE TATE, ojameg tu 


rere anno mparTBA Boyb gc. 


His Words are, Ef mendacium dicere etiam ſapienti aliquando conceſſum eſt : & affeftus, fi aliter ad equitatem perduci Fudex 


non poterit, neceſſaris movebit Orator. ii. 18. 


+ The Latin is, Ferum & iltud quod prima propoſitione durum videtur, poteſt afferre ratio, ut vir bonus in defenſione cauſe velit 


auferre aliguando Fudicii veritatem. xii. 1. 
The i 


atin of this long Sentence of Quinctilian, which our Author examines in the following part of the Chapter, is this, 


Sit aliguis inſidiatus Tyranno, atque ob id reus : utrumne ſalvum eum nolet is qui d nobis ſinitur Orator ? an fi tuendum ſuſceperit, 
non tam falfis defendet, quam qui apud Fudices malam cauſam tuetur? 2 Quid fi guædam bene fudta damnaturus eff Fudex, nif 


ea non efſe fatta convicerimus : non vel hoc modo ſervabit Orator non innocentem modo, ſed etiam laudabilem civem ? 3 Q 


, fi quedam 


juſta natura, ſed conditione temporum inutilia civitati ſciemus, nonne utemur arte dicendi, bona quidem, ſed malis artibus imilt ? # Ad 
hoc nemo dubitabit, guin fi nocentes mutari in bonam mentem aliquo modo poſſint, ficut poſſe interdum conceditur, ſalvos eſſe eos magis e 
Republica fit, quam puniri. Si ligueat igitur Oratori, futurum bonum virum, cui vera objicientur, non id aget, ut ſalvus it? Da nunc 


ut crimine manifeſto prematur Dux bonus, & fine quo vincere honeſte Civitas non poſſit: nonne ei communis utilitas Oratorem advocabit ? Ib. 


and 


* 
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and Succeſs af ube State, the beſt Expedient is, which Tully * tells us, was us'd by Amonius the 


not to have recourſe to Falſhood and Fiction, 
but rather to take that plain and open Method 


2 In Verrem, l. v. c. 1. circa finem: 


Orator, in his Defence of M. Aguilius 6. 


Mr. Baxz. NOTES on F. xx; | 
6 This Aquilius being accuſed of cruel Extortion and Oppreſſion, M. Antony the Orator open'd his Breaſt to ſhew the Judges 
the horrible Wounds he had received in the Defence of the Commonwealth. 
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CHAN 


Of an O A 7 H. of 


1. The Sanctity of an Oath. 

u. What an Oath is. | | 

m. I muſt be taken only by the Name ef God. 

iv. And according to the Religion of him that ſwears. 
v. Of the Intention of him that ſwears. 

vi. Au Oath is an additional Bond of an Obligation, 
vn. Of Oaths obtained by Deceit. | 
yur. Of Oaths obtained by Fear, 

1x. Oaths to perform thiugs unlawful bind nt. 

x. Nor theſe, which hinder a greater good. 


x1. An Oath doth not alter the Nature of thoſe | 


Actions to which they are joined. 


| WE proceed to examine and ſtate the Nature 


of an Oath, which is judg'd to add great 
ſtrength and confirmation to our Diſcourſe, and 
to all our Acts which have any dependence upon 
Speech: which though we might have treated of 
very properly and conveniently hereafter, when we 
come to explain the enforcements of Pacts and Co- 
venants; yet we choſe to aſſign it this particular 
Place rather than any other, becauſe the Cuſtom 
of Swearing is us'd for the Eſtabliſhment and Secu- 
rity not only of Covenants, but of bare Aſſertions. 
(To which purpoſe it may not impertinently be ob- 
ſerved, that amongſt the Jews no Oaths or Vows 
were eſteem'd obligatory, but ſuch as were openly 
deliverd in * Words.) 

An Oath the very Heathens look'd on as a thing 
of ſo great Force, and of ſo ſacred Authority, that 
they believ'd the Sin of Perjury to be purſued with 
the ſevereſt Vengeance; ſuch as extended itſelf to 
the Poſterity of the Offender, and ſuch as might be 
incurr'd by the bare Thought and Inclination, with- 
out the Act. Vid. Groe. l. ii. c. 13. ſ. 1. Philo 
Jud. de Sacrificiis Abel. & Cain. p. 113. E. Edit. 
Genev. Our Aſſertion derives its Force from the Oath, 
the Oath from God * . Thus Diodorus Siculus * ® re- 


2 Vid. Grot. in Levit. v. 4. Numer. XXX. 3. Deut. Xxill. 23. 


x11. An Oath excludes all Cavils. | 

xItt. But is not always to be interpreted ſtrictliy. 

xiv. Or without ſome tacit Conditions and Limitations, 

xv. An Oath is to be explained by the intention of the 

Tmpoſer. 

xvI. Of an Oath made in another's ſtead to oblige him. 

xvit. How an Heir is obliged by the Oath of the Dead. 

XVIII. A Diviſion of Oaths ; as, 1. For Confirmation. 
2. In bearing Witneſs. 3. Deciſive of a 
Controverſy. 4. Suppletory or Clearing. 

x1Ix. Whether every breach of an Oath is Perjury, 

xx. Of the ways of diſpenſing with Oaths. 


ports of the Eg yptians, That by their Laws Perſons 
who had for ſworn themſelves, were adjudg d to capital 
Puniſhment, as guilty of the two greateſt Crimes ; in 
violating that Piety which they ow'd to God ; and in 
deſtroying Faith from amongſt Men, the ſtrongeſt Pillar 
of human Society. | 
II. An Oath then is a religious Aſſeveration, by 
which we either renounce the Mercy, or imprecate 
the Vengeance of Heaven, if we ſpeak not the 
Truth. That this is the Senſe and Purport of Oaths, 
appears from thoſe Forms of Words in which they 
are commonly expreſs d; as, So help me God, God 
be my Witneſs, God be my Avenger, and other equi- 
valent Terms, which amount to much the ſame. 
For when a Superior, who hath a right of Puniſh- 
ing, is appeal'd to as a Witneſs, his Vengeance is 
likewiſe invoked in caſe of Breach of Faith; and 
God who knows all things, being ever a Witneſs, 
is ever an Avenger. Plutarch, Quæſt. Roman. 44. 
obſerves *, that every Oath terminates in the Curſe 
of Perjury; or, that is the Ground and Bottom 
upon which all Swearing depends. In the ſame 
place enquiring into the Reaſons why the Flamen 
Dialis amongſt the Romans was not allow'd to 
{wear, he delivers himſelf to this purpoſe : Vas it 


d Lib. i. c. 77. p. 69. A. Edit. Rhodom. 


Mr. Baxs. NOTES on Chap. II. F. 1, n. — 
The Paſſage of Philo the Jeu, which our Author quotes, reſpects the difference between Oaths made by God, and ſuch as ars 


made by Men, which conſiſts in this, That an Oath adds a Force to our Words, whereas God's Oath takes all its Force from his Word. 
So are his Words, Ka? ovuBiByne Tv wiv hueTipav yvwpuny Gow Tov d Gprov kuTlv Oe r- I am miſtaken, if our Author did 
not think that Philo meant by theſe laſt Words, That the Force of Oaths made by Men 2 from the Fear they have of God. The 
Impropriety. of the Latin Tranſlation, confider'd with the following part of the Diſcourſe, was apparently the Cauſe he ſo un- 
derſtood it, otherwiſe he could not have quoted this Paſſage, which had been nothing to his purpoſe. 

2 Diodorus's Words are, Tp@Tov liv gv xart Tav Exipruy d4vaTog yv Trp" duTors | AiyuaTiOG] Th Tp:igiov, &; dd Th piytgan re- 
rv dονẽi- ur Ogoug Ts kogBgvTHY: Kat Thv miyignv TAv tap kvfgbToG Tigw dvaTperivruv. See ſeveral other Authorities in Grotius, 
n : 

The Greek is, ac Sonos eig narhpav A Th; dxopulas · See alſo Grotixs, lib. ii. c. 13. F. 10. 
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334 Of an OATH. 


becauſe an Oath is a kind of Torture, or the only 


Force that may be applied to the Souls of free Subjects ; 
whereas the Prieſt cught to be exempt from all Vio- 
lence, as well in Mind as in Body : Or becauſe every 
Oath terminates in the Curſe of Perjury ; whereas all 
Curſing is ominous and unlucky ; which is the Reaſon 


that the Prieſts are forbidden by the Laws to uſe Im 


precations towards others? And indeed the Conduct of 
the Athenian Prieſt was commended, who being or- 
demi by the People to devote Alcibiades with the uſual 
Ceremonies, refus d; alledging, That his Buſineſs was 
to preſide in god Wiſhes, not in bad. Or, was it, be- 
cauſe the Guilt of Perjury might turn to the Dau- 
ger of the Publick, if an impious forſworn Wretch 
were to offer Vous and Prayers in behalf of the State, 
and to peiform the Offices of religious Worſhip £ Nor 
can a more grievous Puniſhment light upon Man- 
kind, than their loſing all Title to the Protection 
and Aſſiſtance of Providence. Yet when we ſay, 
that God is invok'd as a Witneſs in Swearing, it 
ought on no account to be hence inferr'd, that an 
Oath ſhould be look'd on as the Teſtimony of God ; 
or as if God himſelf gave Atteſtation to the Ve- 
racity of the Swearer* ; which ſeems to be the 
Opinion of Biſhop Saxderſou *. But when an 
Omniſcient and Omnipotent Being is call'd to be 
both a Witneſs or Guarantee, and likewiſe an 
Avenger, we therefore preſume upon the Truth of 
what 1s deliver'd, becauſe we cannot conceive any 
Perſon to be arriv'd at ſuch a pitch of Impiety, as 


lightly to ſtir up the Divine Vengeance againſt 


himſelf. And hence Perjury appears to be a moſt 
monſtrous Sin, in as much as by it the forſworn 
Wretch ſhews, that he at the ſame time contemns 
the Divine, and yet is afraid of human Puniſh- 
ment ; that he is a daring Villain towards God, 
and a ſneaking Coward towards Men v. The 
ſcope and meaning of Oaths is likewiſe ſuggeſted by 
the End for which they have been introduc'd: and 
that is, that Perſons might be the more firmly en- 
gag'd to declare the Truth, or to perform their 
Promiſes, by the juſt Awe and Dread of the Divi- 
nity, infinite in Knowledge, and infinite in Pow- 
er; whoſe Wrath they thus invite down upon their 
own Heads, it they knowingly deceive : Whereas 
perhaps there would not have been Force and Se- 
curity enough in the Fear of Men, whoſe Strength 
they might fanſy themſelves able to baffle or to 
decline ; or whoſe Diſcovery they might hope to 
eſcape ©. For in Caſes where the Party with whom 
we tranſact, if he deceive us after his bare Word 
or Promiſe, cannot poſſibly lie conceal'd, nor avoid 
human Puniſhment, it ſeems ſuperfluous to put 


him to his Oath. Tis the Advice of Demoſthenes d, 
b Vid. Charron. de Ia Sagefſe, l. iii. c. 8. n. 7. 


* De Osligat. Jurament. Prælect. 1. . 6. 


their Innocence &. 


B ook IV. 
Thoſe who eſcape your Juſtice, leave to the Vengeance 
of the Gods ; but thoſe on whom you can lay hands, ne 
ver confign over to Providence, without puniſhing hom 
your ſebves. And for this reaſon we ſhould judge 
it to be an Abſurdity in the Civil Laue, when - 
the contrary, it allows a Woman to ſwear that ſhe 
is not with Child. This Caution will appear to 
have the more Weight, if we conſider that the too 
frequent uſe of Oaths doth in many Perſons much 
impair the Reverence due to them. It was an ex- 
cellent Leſſon which Pythagoras gave his Scholars: 
Very rarely and very hardly to be brought to an Oat}, 
but if they had once ſworn, moſt inviolably to obſerve it. 
Nor is Iſocratess Precept on the ſame Subject to be 
deſpis d; Never ſwear, ſays he, on the account of 
Money, though you could do it with the greateſt Safety 
and Aſſurance ; leſt you draw upon your ſelf a double 
Inputation, of Perjury with ſome, and of Avarice with 
others f. | 

But as tis juſt and right to pay the moſt reli- 
gious Reverence to Oaths, ſo is it vain Preſumption 
to expect or deſire that their Truth or Faiſhood 
ſhould be evinced by an immediate Miracle; as if 


God were obliged to exerciſe his judicial Office, 


at the pleaſure and humour of Men. And yet 
this was a Superſtition which very much obtain'd 
of old, not only amongſt the Heathens, but in the 
ignorant and barbarous Ages amongſt Chriſtians 
1 Sophocles s h plainly ſpeaks of the Fiery 
Ordeal; 


Hue d EToor u Hp ether pol, 
Kat Tup Seprerv, ua Qcovg dpruporev. 


Prepar'd we ſtood to lift the burning Steel, 
To tread the Flames, and by all Heaven to ſwear. 


*Tis remarkable what Phil. Baldæus in his Trea- 
tiſe of the Idolatry of the 1adians reports of the 
Malabars, That amongſt them, the Perſon who is to 
take a Purgative Oath, hath his three firſt Fingers 
dipt in melting Butter, and then wrapt up in Leaves, 
which three Days after are uncover d, to ſee the Effed. 
Others are order d to ſuim over a River between Col- 
chis and Cranganor, full of Crocadiles : Others to 
reach an Apple out of a Pot ſtuſt with Serpents, and 
by the ſucceſs of theſe Attempts a Judgment is made of 

And indeed if we would confeſs the Truth, Oaths 
either infer or preſuppoſe the Diffidence, Unfaith- 
fulneſs, Ignorance, and Impotency of Mankind. 
For what need would there be of ſuch Engagements, 
if we could ſecurely rely on the Faith and Conſtan- 
cy of others ; or if there were no Examples extant 


© Lucian. Phalar. 1. p. 731- 


Edit. Amt. Ii may perhaps be an eaſy matter to deceive Men, but tis impoſſsble to lie conceal'd from God, Plin. 1, iv. Epiſt. 25. n. 4. 
Edit. Cellar. Men of wicked Inclinations take Confidence and Encouragement from that Reflection, quis ſciet ? Who will ever know 


zohat we do ? De falſa legat. p. 209. Edit. Genev. 


© Vid. I. iii. 1. 3. D. de jurejur. 


f Ad Demonic. Hobbes De 


Cive, c. 2. 1.23. Add. Valer. Max. 1. ii. c. 10. ſ. 2. ext. They are the trueſt Men, gui colendo fidem jurant, who have no 
other Oath than to keep their Word without Swearing. Vid. Curt. 1. vii. c. 8. n. 29. Edit. Cellar. 
In Sophocles, Oedip. Colon. Oedipus thus beſpeaks Theſeus, ver. 642. 
F'll not require an Oath as from the Wicked. 
Theſeus replies, Oaths could not force more than my Word ſhall pay. 


: Antigon. v. 269. 


Epict. Enchir. c. 44. & Simplic. in lic. Vid. Not. Grot. in Matth. v. 34. 
h See Dr. Potter's Grecian Antiq. 1. ii. c. 6. Ty ; / eee * 


i See the Forms of Exorciſms in Marcu/ph. Cap. ult. 


* See likewiſe Bern. Varen. Deſcript. Fapon. c. 18. & Jodoc. Schouten. in Deſcript. Regn. Siam. where he gives an account of 
their judicial Proceedings. Eaſeb. in Stob. Serm. xxvii. It's the Advice of many Men, that we ſhould ſrictly make good what we 
feear : But I think it no leſs a Duty of Religion to conſider well before we ſwear. Add. Grot. in Matth. v. 34. 


Mr. BAR B. NOTES on F. u. 


2 See Mr. Placette's Treatiſe about an Oath, lib. i. c. 1. 


3 His Words are, Travis pv kvivai, Xpyoapive; d reg cares TEVTWS Hj. 


of 


aa 


lie 


Ti; 


CaaP. II. | 
of Perfidiouſneſs ; or if we had ſtrength enough to 
compel Perſons to make good what they owe? 
Laſtly, what Occaſion would the Judge have to en- 

auire the Truth of ſworn Witneſſes, unleſs he were 

ignorant of ir himſelf? And from this Principle I 


ſhould draw the Reaſon of that Speech of the Em- 
peror Frederick 1n the Poet - 


Juramenta petis? Regem jurare minori 
Turpe reor. Nudo jus & reverentia verbo 
Regis ineſſe ſolet, quovis juramine major. 


Doſt thou defire an Oath ? it is below 

A Prince to Subjects ſuch Reſpe& to ſhow. 
The Sacred Awe that guards a Prince's Word, 
Hath ſtronger Tyes than ſtricteſt Oaths afford. 


Not only to have Faith and Honeſty kept up invi- 
olably in the World, is in the higheſt Manner the 
Intereſt of Princes; but likewiſe becauſe tis unbe- 
coming their Majeſty, to ſeem liable to the leaſt 
ſuſpicion of Perfidiouſneſs, Falſhood, or Deceit. 
Thus we are told, that amongſt the old Peruvians 
Oaths were not at all in uſe; but the Perſons who 


were to give their Teſtimony, barely promiſed they 


would confeſs the Truth to the Ynca ®. | 

III. Since GOD alone is of * infinite Know- 
ledge, and of infinite Power, the Abſurdity is ma- 
nifeſt of 3 any thing which we do not 
look upon as Divi; in ſuch a ſenſe as to invoke 
it for a Witneſs of our Speech, and for an Avenger 
of our Perjury. Hence as it was uſual for the Hea- 
thens to ſwear by the Stars, becauſe they judg'd 
them to be ſo many Deities; ſo for a Chriſtian to 
imitate them in that Practice, would be a Mixture 
of Impiety and Folly. As for thoſe Forms attri- 
buted to ſome of the Antients, as that of Socrates 2, 
by a Dog, by a Gooſe (whatever Porphyry © pretends 
to the contrary) and by the Plane-Tree, that of 
Zeno, by a Caper ; and that of others, by Crambe a, 
we are to eſteem them meerly jocular. They 
{wore by theſe, as Apolionius © ſaith, not as by Gods, 
but to avoid Swearing by the Gods; when by the 
practice of the generality of Men it was grown into 


Gunther. Ligurin. I. ili. v. 510, c. 
næum Deipnoſoph. 1. ix. c. 2. © In Philoftrat. I. vi. c. . 
Perque ſuos illam nuper juraſſe recordor, 
Perque meos oculos; & doluere mei. 
De Deo Sorrat. 
Ovid. Triſt. 1. v. El. 4, 45, 46. 
Per caput ipſe ſuum ſolitus jurare, tuumqus 
uod ſcio, non illi pilius effe ſus. 


* Add. Antipbhon. Orat. 15. | Lib. ii. Epiſt. 20. n. 5, 6. 


Of an OATH. 


v De la Vega, Comment. Reg. 1. ii. c. 3. 


an ill Cuſtom, to apply Oaths as the ſupplemental 
Ornament of Speech. 

But that which was moſt in uſe by the Antients, 
was to {wear by thoſe things which each Perſon 
held moſt dear, or ſet uppermoſt in his Veneration 
and Eſteem. So Aſcanius in Virgil, 


Per caput hoc juro, per qued pater ante ſolebat ; 
| An. IX. v. 300. 
By this my Head; my Father's Oath before. 


So we every where read of Perſons ſwearing by 


their own Life and Soul, and by the Life and Soul 
of thoſe Friends who ſtood firſt in their Affections. 
And the Lovers thought themſelves very Religious 
in ſwearing by the Bright Eyes, the Sweet Lips, the 
Golden Treſſes of their Miſtreſs f All which 
Speeches are by no means to be interpreted in this 
ſenſe ; either that thoſe things were invoked as 
Witneſſes and Avengers of Falſhood, as Apuleius 5 
amongſt others believed; nor that they were cited 
to give Teſtimony under the Notion of belonging 
to God, and expreſſing ſome what of the Divinity, 
namely, his Truth, Goodneſs, and Power, and which 
the Perſon thus ſwearing hereby acknowledgeth, 
that he enjoys by God's Mercy; and that he is un- 
willing to loſe by God's Juſtice; as if he ſhould 
ſay, 1 ſwear by my Life, that is, by God to whom 1 
owe my Life ; which is the Opinion of many, and 
particularly of Biſhop Sanderſon . But they only 
thus invok d GOD himſelf, deſiring that if they 
ſwore falſly, he would be pleas'd to puniſh their 
Crime in thoſe things eſpecially, for which they 
were moſt nearly and tenderly concern'd i. Thus 
it was the ordinary Cuſtom of the Athenians, in 
their ſolemn Oaths to devote themſelves and their 
Family to Deſtruction, if they deceiv'd; and on the 
contrary to beg all Happineſs from the Gods on 
themſelves and Friends, if they ſwore truly; as is 
evident from frequent inſtances in Demoſthenes *. 
And they firmly believ'd, that the Violation of 
ſuch Engagements would draw down the Anger of 
Heaven upon the Heads of others, as well as upon 
their own. Pliny tells a Story of one Regulus, 


eLib. iii. 7292 &Toy fig: 
f Ovid Amor. I. iii. El. 3. 13, 14. 

On her own Eyes and mine à Curſe ſhe laid; 

And mine have ſmarted for the perjur'd Maid. 


« Vid. Athe- 


h De Furament. Obligat. Prælect. 1. Set. 4. 


By his own Head how vften would he fwear, 
And yours, not leſs the Darling of his Care ? 


Mr. Baxy. NOTES on F. 1. 


What Confufions, Abſurdities, and Contradictions the Notions of the Heathens were! Theſe two Attributes of the Deity, 
which are the Foundation of an Oath, were ſo well known to them, as to give a great Force to that Act of Religion. They be- 
liev'd that God was preſent in all places, and ſaw all things, the moſt ſecret Thoughts of the Heart not being excepted. This 
appears, for Example, by this Fragment of the Comedian Philemon, who takes the Air for Fupiter. 


'Ey® &' & Oed g⁰α Ypyov, s1p} ravraxed. 
O d Texpov kravraXxov, 
dvr it &v4ynyc ode, * apc · 


Stob. De Rerum Nat. Tit. 3. Collect. Cler. 


I'm ev'ry where as a God ought to be, 
And ſo know all things neceſſarily. 


And ſo in the Prologue of Plautus's Amphitryo, ver. 57, &c. Mercury thus ſpeaks, 


Utrum ſit, annon, voltis ? Sed ego ftultior, 
Quaſi neſciam vos velle qui Divus ſiem, 
Teneo quid animi veſtri ſuper hac re ſiet. 


I know your Minds, for I am God, 
And can't be ignorant of your Thoughts. 


See Lucian in Chronoſol. Tom. ii. p. 614. Ed. Amt. As to God's Omnipotence, theſe Verſes of Ovid are ſufficient to alledge, 


Immenſa eſt, finemque potentia Cœli. 
Non habet: & quicquid Superi voluere, peractum eff. 


God's Power's immenſe, and has no Bounds: 


Whate'er the Gods will have done, mult be perform d. 


? See Menage upon Diogenes Laertius, lib. ii. $. 40. where he hath amaſſed together many things relating to this Matter. It 
| ſhall ſuffice at preſent to relate the Words of Philuſtratus, of which our Author quotes only a part. Hoe radra 5 Ocorooluvs iyivers 
Ti; L , EwnpiTyc, Ah vp eg: Gone quer, vic, 3g Thy A, nal Thv five, na) Thv AAT, Beds T6 yet r, ua afyuvy” wx hvory” 


To, re AAA& grog, ua? arty va; go d yap rabra, d& ds dug, GAA Toa mi) du, was 


o 


whe 
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who made a gainful Trade of Perjury, in relation 
to Wills and Teſtaments ; that giving a Viſit to 
a ſick Lady (Verania Wife to the famous Piſs) and 
perſuading her that by his Aſtrological Obſerva- 
tions he foreſaw ſhe ſhould recover : The Lady 
being eaſily credulous under ſo great an appre- 
henſion of Danger, call'd for her Will, and ſet 
down Regulus for her Heir ; but ſoon after falling 
into Extremities, ſhe died with this Exclamation 
againſt her Deceiver ; O wicked and perfidious ! O 


worſe than perjur'd Villain, who forſwore himſelf by 


the Life and Safety of his own Son! The Reflection 
which Pliny makes on the thing is this, Regulus 
uſeth this Stratagem not more frequently than wickedly ; 
whilſt he imprecates the Wrath of the Gods, whom he 
every day deceives, upon the Head of the unfortunate 
Vouth *. | 

And hence too we may gather the Meaning and 
Deſign of thoſe Oaths, which were heretofore made 
by the Life, the Genius, the Safety of Princes; 


which we are told are ſtill cuſtomary amongſt the 


Perfians, and are eſteemed more ſtrict and ſacred, 
than thoſe in which the Name of God is imme- 
diately invoked. For they did this, not as thinkin 
there was any Divinity in their Princes, whil 
alive, nor as imprecating their Diſpleaſure if they 
ſpoke falſe ; but becauſe many of them either in 
ood earneſt, or at leaſt in Flattery, intended here- 
a to ſhew, that they preferr'd their Prince's Safe- 
ty to their own ; and therefore look'd upon it as 
a more horrid - Perjury to devolve the Wrath of 
God upon Him, than upon Themſelves 3, So that 
the ſenſe of thoſe ne was properly this; 
So may my Prince be happy and ſafe, as I perform what 
1 now Promiſe ; that is, unleſs I fulfil my Engage- 
ment, I deſire the Divine Judgment may light upon 


my Prince's Head, St. Auguſtin b ſpeaks very perti- 


nently to this pugpoſe. What elſe, ſaith he, is that 
which we call (Jufare) to ſwear, but (Jus reddere) to 
pay the Due or Right; to God, if we ſwear by God; 
to our Children, if we ſwear by them? And what 
Right do we owe to our own Safety, to our Children, 
or to our God, but the Right of Love and of Truth, 
not of Treachery and Falſhood ? When any Man ſays, 
By my Safety, he pawns and engageth his Safety to 
Providence, for the truth of what he affirms ; when he 
ſays, By my Children, he configns over his Children as 
fo many Pledges to God; defiring that whatever comes 
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Book IV. 
out of his own Mouth may fall upon their Head; Tru, 
if he declares Truth; Falſhood, if he ſpeaks ally. 
Whatſoever therefore a Perſon names in his Oath, wh, 
ther his Children, his own Life, or Safety, or any thing 
elſe, he devotes and binds it over to Almighty Gad. 
And hence, although Philo the Jew is juſtly to be 
prais d for condemning raſh and protane Swear- 
ing, yet we can by no means approve of his Do- 
ctrine, when he delivers himſelf ſo looſly, as in the 
following Terms ©: If, ſays he, the Exigency of 
Aﬀairs neceſſarily requires an Oath, it is more be. 
coming to ſwear by the Health or the proſperous Age 
of our Father or Mother, if alive ; or by their Hap- 
py Memory, if they are dead. Hr their Aci of pro- 
ducing their Children into Life from nothing, matey 
them the Images and Repreſentatives of the Divine 
Nature . They too deſerve Commendation, who, a 
often as they are urged to ſwear, by delaying and hefi- 
tating ſiriks an awe, not only into the Spettators, but 
into thoſe very Perſons who require the Oath at their 
Hands, Fir "tis a Cuſtom with ſome, when they have 
pronounced the firſt Words of the Firm, So help me, 
to leave off abruptly, adding what they pleaſe beſides 
in their Mind and Thoughts. For the Sentence may 
be fill d up by ſubjoining not only the Higheſt, or 
the Creator of all things, but the Earth, the Sun, 
the Heavens, or the World. Nor do I ſee any Ex- 
cuſe that can be brought to juſtify that Oath of 
the Chriſtian Soldiers recited by Yegetius * , which 
carries in it too groſs an ex@s of Reverence to- 
wards the Emperors. They ſwear, ſays he 5, by 
God, and by Chriſt, and by the Huly Spirit, and by 
the Emperor s Majefty, which next to God is to be 
loved, and to be worſhipp d by Mankind, Fr when 
our Prince hath been once inveſted with the Title of 
Auguſtus, we are to pay to him, as to a preſent mor- 
tal God, faithful Devotion and moſt watchful Fer- 
vice, For though we ſhould grant the following 
Clauſe, A civil or a military Perſon then ſerves God, 
when he faithfully loves him who reigns by God's Ap- 
pointment and Authority ; yet this is by no means 
a Reaſon why they ſwear by the Majeſty of 
the Emperors in the ſame manner as by the Name 
of God. Nor is it to be ſuppoſed, that common 
Soldiers ſhould be capable of ſo much Subtilty as 
to diſtinguiſh the Words (by) in the ſame Form 
into two different Senſes, one as apply'd to God, 
another as ſpoken of the Emperor. This is certain 


2 Lyfas Orat. adverſ. Diagiton. I am ready with a well aſſured Mind, whenever you pleaſe to require it, to ſwear by the 
« Lives of theſe my Children, and of thoſe which I have ſince had by a ſecond Bed. And I am not yet arriv'd at fo deſperate a 
« degree of Miſery, nor am ſo unreaſonably covetous of Money, as that I ſhould be willing to devote my Family to a Curſe, only 
«& that I may leave them a Maintenance; or by an unnatural Wickedneſs to rob my Father of his Eſtate. 

And here likewiſe it may be remarked by the Bye, that the Banjans in India, who ſet the higheſt Value and Reſpect on their 
Cows, eſteem it a moſt ſacred Oath to hold a Knife near the Cow, and ſay, , what I affirm be falſe, or if I do not perform my 


Bargain, may the Cow be ſtruck through with this Knife, Pietr. della Valle Itin. Part ii. Epiſt. 1 
© De ſpecial. legib. 


Flor. Sparſ. ad 1. Xxxiii. D. de Furejur. 


b Cirat. a Grotio in 
4 De re militar. |. ii. c. 5. 


| Mr. BA RB. NOTES on g. u. 
3 Hence it appears, faith our Author, that ſuch Perſons were with Reaſon puniſhed very rigorouſly, who were perjur'd, after 


they had {worn by the Head, Throne, or Health of the Prince, becauſe they believed, that by ſuch an Oath they expoſed that 
facred Perſon, upon whoſe Safety the whole Kingdom depended, to Divine Vengeance. See what Herodotus ſays of the Scyrhians, 
Lib. iv. and Zofmus, Lib. v. In the Capitularies of Charles the Great, Men are forbid to ſwear by the Life of the King or his 
Children, Lib. iii. c. 42. See the Digefs, lib. xii. tit. 2. De Jurejur. &c. leg. xiii. F. 6. 

+ Phil's Words are, Able #zaivev na} e, dx6rs BA, d Y uν⁰E,ñ̃ xa? BDοα i uνν ua} atoruery Ewroufvrag Frog N (vey 
Tots q pd, HAAR nat Toi; Tponaroupivo el; Tov Gpxov, E1hbar yap avafheyiduever ToooDTov, v4 Tov, 5 ud Tov, una TpodAujBAvovT6) 
poÞtou TH; aToxorijs, Tpaviv Gpxov & yevipevey* Aa na? mpocaniry , a BolnoiTo, A (hiv T0 avwrkTy xa? TpeoBuTaTOY ud air, 
dA iv: ij Ao dgipas, Ypavov, Tov olprevra xiowov. See the Interpreters upon St. Mattbetv, v. 34. and Ariftophanes's Randy 
ver. 1422. where Mr. Spanbemius quotes this Paſſage of Philo, De Spectaculo, for De Legibus Special. | 
The Hiftorian's Words are, Furant autem per Deum, & per Chriſtum, & per Spiritum Sanctum, & per Majeftatem Imperatoriss 
gue ſecundum Deum generi humano diligenda eft & colenda. Nam Imperatori, cum Auguſti nomen accepit, tanguam preſenti & cor- 
porali Deo, fidelis eft præſtanda devotio, & impendendus pervigil famulatus. Deo enim vel privatus, wel militans ſervit, cum fdeliter 
eum diligit, qui Deo regnat autbore. | | 


from 


2 . WY | TY bo s bogs boy 


— — 2 


* 


8 - % 


TS *»w "uw _— * LI CES P_ d * 


Char. II. 


m Euſebius 's Eccleſiaſtical Hiſtory © *, that to 
ſwear by the Fortune of the Emperor was account- 
ed one of the Marks of abjuring Chriſtianity ; which 
therefore St. Polycarp reſolutely refus*d to the laſt. 
And ſo too it may be juſtly queſtion'd, whether we 
ought to approve of that Oath preſcrib'd by Charles 
Gmnzaga to his new Order of Knights, in the Form 
following; 1 ſwear by the Immortal God, and by the 
Antient Nobility which 1 profeſs d. Hence likewiſe 
ir appears, That the Antients had good reaſon for 
aniſhing with the utmoſt ſeverity Perſons who had 
forſworn themſelves by their Prince's Life or Safety; 
inaſmuch as they were thought hereby to make him 
obnoxious to the Divine Puniſhment, whoſe Succeſs 
and Preſervation is yet ſo cloſely connected to the 
publick Security *. Thus we find the Scyrhians in 
Herodotus d, as often as their King happen'd to be 
ſick, making ſtrict enquiry whether any of the Sub- 
jets had ſworn falſiy by the Royal Throne; and 
if ſuch a Perſon was diſcover d, he ſuffer'd Death 
for his Perjury. In Zozimus the Roman Magi- 
ſtrates declar'd they could not accept of the Propo- 
ſals of Alaric, though fair and juſt, becauſe they 
had ſworn by the Life of their Prince, that they 
would never conſent to a Peace with the Invader. 
If their Oath had been directed to Cod, they ſay, they 
might poſfably have wav'd it in this nece ity, relying 
an the Divine Mercy for the pardon of ſo impious a 
Crime; but fince they bad bound themſelves by the Life 
of the Emperor, they thought it abſolutely unlawful for 
them to break through ſo ſolemn an Engagement. In 
the Capitulary of Charles the Great *, we find a Pro- 
hibition againſt ſwearing by the Life of the King, 
or of his Sons. As to the Civil Law, Ulpian doth 
not deny it to be an Oath, when a Man ſwears b 
his own Safety” ; but ſays, it is not valid, unleſs 
it were expreſly propos'd to him in thoſe particular 
Terms3. Becauſe Oaths being taken for the Be- 
nefit and Security of him that requires them; there- 
fore Cuſtom makes it neceſſary they ſhould be form'd 
in the Words which he propoſeth, ſo that they may 
fully bear his Meaning, and anſwer his Deſign l. 
Whereas, if the Party who is to ſwear might chooſe 
his own Words, he would have an opportunity, by 
inſidious or equivocal Expreſſions, to evade the force 
of his Obligation. Another Reaſon for Ulpian's Aſ- 
ſertion may be, becauſe ſuch Speeches and Prote- 
ſtations continually loſing ſomewhat of their Reve- 
rence by daily Uſe, no Man can be bound to let the 
trite Form of another Party (with which he often 
lards his Diſcourſe when he doth not think on't) paſs 
for a ſerious and folemn Oath. And Mr. Hubbes * 
is in the Right, when he cenſures theſe cuſtomary 


fro 


b Gramond. Hiſt. Gall. 1. v. 


2 Lib. iv. e. 15. 
e J. v. in fine. Lib. iii. c. 42. 


init. Edit. H. Stepb. 
init. i Leviath. c. 14. 
e. 3. n Add Grot. ad Gen. xxiv. 2. 
P Iliad a, v. 234- 
Hanc ego, magnanimi ſpolium Didymaonis, haſtam, 
Due neque jam frondes, virides nec proferet umbras, 
Ut ſemel eſt excuſſa jugis & matre perempta, 
Fida miniſteria, & duras bit horrida pugnas; 
Teſtor, & hoc omni ductor tibi numine firmo. l. iii. 707. 
Comp. Virgil. En. xii. v. 206. 


Ovid. De Remed. Amor. 783, 784. Add Grot. I. ii. c. 13. f. 11. 


© Vid. Grot. in Sparſ. Hor. ad leg. 23. D. de Furejur. 
s Add. I. ini. ſ. 4. I. iv. I. v. princ. d. t. 


& Comp. Ziegler ad Grot. I. ii. c. 13. ſ. 10. 
o Vid. Gen. xlii. 15. 1 Sam. xxv. 26. 2 Sam. xiv. 19. 1 Kings ii. 23. 2 Kings ii. 4, 6. 


4 This place of Homer is thus imitated by Valerius Flaccus, 
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Expreſſions, as not properly Oaths, but profane 
Abuſes of the Name of God, ariſing from an ill Ha- 
bit of being too poſitive and vehement in Talk. 
From what hath been cffer'd it is clear, that 
Execrations, although ſtrictly taken, as when a 
Man barely lays Curſes, or imprecates Miſchief 
on himſelf or others, they are not Oaths ; yet 
are on all Accounts to be reckon'd part of an 
Oath, as they reſpect any Aſſertion or Promiſe, 
which they are added to bind k. And this is to 
be extended likewiſe to thoſe Prayers or Wiſhes, 
by which a Man makes the performance of his 
Oath the Condition of his obtaining ſuch or ſuch 
a Bleſſing. As that of the Boy in Alianl, Sv 
may I crack Timeſias' Skull. Thus we find Julian, 
to encourage his Army, conſtantly ſwearing (as the 
Hiſtorian ſpeaks n) not by the Graces, but by the 
Greatneſs of his commenc'd Exploits; So may J 
bring the Perſians under the Yak ; ſo may I relieve the 
weak Condition of the Roman World As Trajan is 
reported ſometimes to have confirm'd his Speeches, 
by adding, S may I ſee Dacia reduc'd into the form of a 
Province; So may [lay Bridges over the Danube and Eu- 
phrates a. *Tis remarkable in the Patanes, a Peo- 
ple of Indoſtan, that they are ſo extravagantly prouds 
as to uſe for an Aſſeveration, May I never come to be 
a King in Dehli, if I dont make good my Promiſe. 
And hence too it appears what Interpretation we 
ought to put on thoſe Oaths which we meet with 
in- Scripture, when even good and pious Men 
ſwear by ſome created Thing. That amongſt 
the Jeus of the latter Ages, nothing was more com- 
mon than Oaths *, By the Head, by the Heaven, by 
the Earth, by the Temple, by the Gold of the Temple, 
by the Altar, by the Gift upon the Altar, is evident 
from St. Matthew xxiii. v. 16, &c. Where our Savi- 
our reproves them ſeverely for their profane Abuſes, 
and impertinent Cavils in this Matter. The 
ve? pa T3: g e οο in Homer P, Didymus thus ex- 
pounds, We are to know, ſays he, that in ſwearing by 
the Sceptre they ſwear by Gd himſelf, the great Go- 
vernour and Controller of Kingdoms q Jet Ovid hath 
you us another ſort of an Explication: | 


Nam fibi quod nunquam tactam Briſeida jurat 
Per ſceptrum 5 ; non putat ele Deos. 


Who by his Sceptre ſwore Briſeis free, 
Ne'er took the Wood to be a Deity. 


We learn from Procopius f, that the Perſians, in 
the latter Times of that Nation, uſed to {wear by 
Salt. And in one of the Byzantine Hiſtorians, we 


Mel pomen. p. 154. 
d Comp. Liv. 1. xxii. c. 38. 
m Ammian. Marcellin. I. xxiv. 


V. H. I. xii. c. . 
This Spear the Spoils from ſtout Didymaon won, 
Which ne'er ſhall bud, or form a ſhady Crown, 
Since from its dying Mother rudely torn 
On bloody Services it hath been born, 
(Faithful in rough Encounters !) here [I call 
To bind my Oath, whilſt I engage for all. 

i De Bell. Perfic. I. i. c. 3. 


Mr. Baxs, NOTES on G. im. 


© I have recited the Paſſages of Origen and Tertullian about this Matter in my Notes upon Dr. Ti/lot/on's 224 Sermon, which, 
though a ſhort one, contains a ſtrong Confutation of ſuch Chriſtians who abſolutely condemn the uſe of all Oaths. 8 . 
The Words of the Civil Law are, Qui per ſalutem ſuam jurat, licet per Deum jurare videtur (reſpectu enim Divini Numixis ita 


jurat) attamen fi non ita ſpecialiter 1 ei delatum eft, juraſſe non videtur: & ideo ex integro ſolenniter jurandum ejt, Digeſt. 


ii. tit. 2. De Jurej urando, &c. Leg. 33. 


* As the Heathens did. See Mr. Baron Spanbemius upon * Plutus, v. 129. find 
n 


* 


Worſhip. Thus a Chriſtian, when he admits of the 


tiusc, from Gen. xxxi. 53. comes up to the Purpoſe; 
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and Salt, his Vizier Bajazet *, 3 

IV. To proceed: That part of the Form in Oaths, 
under which God is invok'd as a Witneſs, or as an 
Avenger, is to be accommodated to the religious 
Perſuaſion * which the Swearer entertains of God: 
It being vain and infignificant to compel a Man to 
ſwear by a God whom he doth not believe, and 
therefore doth not reverence. And no one thinks 
himſelf bound to the Divine Majeſty in any other 
Words, or under any other Titles, than what are 
agreeable to the Doctrines of his own Religion; 
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find Mahomet the Turkiſh Emperor adjuring, by Bread 


Boox IV. 
he ſhall by no Means ſtand bound, who not thin 
ing himſelf to ſwear, hath happen d to utter Word, 


which imply an Oath ; or who hath barely recited 
the Form; or who, being by Virtue of ſome Oſice 


appointed to give other Perſons their Oath, tells 


them how they ſhall ſpeak after him © In this 
Caſe Lucian's Saying will hold good, D are 1; 10 
confider his Mouth, but his Heart *, It was vain 
therefore in Cydippe to fanſy herſelf religiouſly ob- 
lig d, by reading the Oath which Acontius had 


wrote upon the Apple. And fo indeed Ovid hath 


taught her to argue, 


which in his Judgment is the only true way of 
Worſhip. And hence likewiſe it is, that he who 
{wears by falſe Gods, yet ſuch as were by him 
accounted true, ſtands obligd ; and if he deceives, 
is really guilty of Perjury. Becauſe whatever his 
peculiar Notions were, he certainly had ſome ſenſe 
of the Deity before his Eyes; and therefore by wil- 
fully forſwearing himſelf he violated, as far as he 
was able, that Awe and Reverence which he ow'd 
to Almighty God b. Yet when a Perſon requiring 
an Oath from another, accepts it under a * Form 
agreeable to that Worſhip which the Swearer 
holds for true, and he himſelf for falſe, he can- 
not in the leaſt be ſaid hereby to approve of that 


Quæ jnrat, mens eft ; nil conjuravimus illl. 
Ila fidem dictis addere ſola pateſt. 
Conſilium prudenſque animi ſenteatia jurat, 
Et niſi judicii vincula nulla valent. 
Si tibi nil dedimus prater fine pectore vocem, 
Verba ſuis fruſtra viribus orba tenes. 
Non ego juravi ; legi jurantia verba, &c. 
The Mind muſt ſwear; with that we never ſwore; 
Yer that alone can add a binding Power, f 
Oaths are the Act of Wiſdom and of Tuouglt; 
Words give the Thread, but Judgment ties the 
| Knor, 
Since all we ſaid an empty Sound we Ges 
Sound without Senſe hath loſt its Force to move. 
We did not zake, we did but read the Form, c. 


But twould be moſt ſenſeleſs and abſurd, if x 
Man deſigning to ſwear, or at leaſt pretending ſuch 
a Deſign, ſhould yet retuſe to be ty'd by what he 
ſays ; and ſhould urge in Excuſe, that when the 
Oath was adminiſter d to him, his Intention was 
barely to recite the formal Words, but not to lay 
any Obligation on his Conſcience b. Not ſo much 
(if we conſider the immediate Reaſon) becauſe Ob- 
ligation is the neceſſary Effect of an Oath, and in- 
ſeparable from it ; as becauſe otherwiſe the whole 
uſe of Oaths, nay and the whole Method of engag- 


Oath of a Jew, doth on no account ſubſcribe to 
his Opinion, who denies the one only true God, 
the Maker of Heaven and Earth, to be the Father 
of our Lord Feſus Chriſt, Yet I doubt whether the 
Example 3 of Laban in this Caſe, alledg'd by Gro- 


for the God of Abraham, and the God of Nahor, 
and the God of the Fathers, was the living and true 
God ©. 

V. But farther, it is requiſite to the Force and 
Obligation of an Cath, that it be taken with deli- 
berate Thought, and real Deſign. And therefore 


b Fuvenal. Sat. xv. 37, 38. | 
Each calls the other's God a ſenſeleſs Stor, 
Odit uterque locus; cum ſolos credat habendos His own Divine, though from the ſelf-ſame Block. 
Eſe Deos, guos ipſe colit. Mr. Tate. 
Add. I. xii. t. 2. I. v. 1. 1. De FJurejur. which is not contradicted by 5. 3. d. I. &c. or the Deciſion of Canon-Law, Queſt. 5. Caul. 22. 
c Lib. ii. c. 13. ſ. 12. Add. Fu. Can. xvi. Quæſt. 5. Cauſ. 22. Add. I. Ixiv. t. 7. I. ii. ſ. 2. D. de Obligat. & Aion. 
Pro Lapſ. inter ſalutand. s Epiſt. Heroid. xxl. v. 135, c. b See Grot. I. ii. c. 13. ſ. 2, 3. 


2 Ducaſ. Hiſt. Byſant. c. 22. 


Numina picinorum 


Mr. BAR B. NOTES on F. Iv, v. 


1 Divns Pius, jurejurando, quod propria ſuperſtitione juratum eſt, ſtandum reſcripſit, Digeſt. lib. xii. tit. 2. De Jurejurando, &c. 
leg. 6. F. 1. Oul Author adds, * 4 3. 4 82 ſame 8 is 2 . EK 1 no more than daz deen of the 
Canon Law, Cas. 22. Quæſt. 5. Further, as Gronovius obſerves in his Notes upon Grotius, Hiſtory furniſhes us with Examples of 
ſuch Heathens as have been puniſhed for their Impieties committed againſt their falſe Gods, ſuch as Cambyſes in Fu/tin. I. i. 9. The 
Gauls, who robb'd the Temple of De/phos, ibid. I. xxiv. 8. Pyrrbus and a Roman Garriſon, Liv. xxix. 18. See Mr. Bayl:'s 
Thoughts on a Comet, Art. 118. 

2 Mr. Placette in his Treatiſe of an Oath, 1. i. c. 13. diſtinguiſhes here between, requiring an Infidel to ſwear by his falſe 
Gods, and propoſing an Oath barely to him. In the firſt he is induced to commit an Act of Idolatry, which can never be allow- 
ed; but in the other he tempts him not to Idolatry, though he has reaſon to believe that he will commit the Sin in doing what 
is required. The Reaſon is, becauſe what he requires is innocent; for 'tis not unlawful to ſwear. But if he adds any thing Cri- 
minal to what is required, he does it of his own accord, without being determined or induced by him who propoſed the Oath. 
If it were otherwiſe, no Man that hath an urgent occaſion for a Sum of Money, which no body will lend him at reaſonable In- 
tereſt, could be permitted to borrow it of an Uſurer, who he knows very well will not lend but at exorbitant Uſe, c. This 
is what is ſaid, but to me this diſtinction of Mr. Placette ſeems not neceſſary. To require an Oath of a Heathen is in my Opinion 
the ſame thing as to deſire him to ſwear by his falſe Gods. He can't ſwear but by the Object of his Religious Worſhip ; 
and if he ſwears by any thing elſe, no Man will take it for an Oath. The truth is, though an Oath conſider'd in itſelf is a 
Religious Act, yet in common dealing it ought to be look'd upon as no more than a Civil Act. *Tis a Security that is required, 
and the Force of it depends upon the Impreſſion that the fear of God makes upon Mens Minds; which imports no more, than 
that he that ſwears, calls the true or ſome falſe God to witneſs, provided we {wear not lightly and without neceflity. I com- 
pare it to Naaman's Action, who, to diſcharge his Office, went into the Temple of Rimmon, and bowed himſelf there, to ſupport 
his Maſter the King of M Hria, which the Prophet Eliſba did not diſallow. See 2 Kings v. 18. and Jost. xxiii. 7. where the 1/- 
raelites are forbidden to ſwear by other Gods, which refers to the reſt of the Canaanites, with whom they were to have no Con- 
verſe, leſt they ſhould be won to ſerve and worſhip their Gods, to which they were too much diſpoſed. 

3 This Example is very well apply'd. It is very clear from Joſp. xxiv. 2. that Terah the Father of Abraham, and Nahor the Fa- 
ther of Terah ſerved itrange Gods. See Mr. Le Clerc upon that place in Geneſis, and on c. xiv. 33. of the ſame Book. 

We may find the like Adventure in Anton. Liberalis Metamorph, chap. i, | e 
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CAP. II. 


ach other by mutual Signs, would be baniſh'd 


ing 4 human Life; if any Perſon might be able nevertheleſs a Doctor, though we ſhould ſuppoſe, : 
by his ſecret Intention to hinder an Action from ob- that he, who pronounc'd the Form of his Promotion, 
raining ſuch an Effect as it was firſt inſtituted to thought all the while of dignifying an Afs. But 


roduce. Therefore, whatever your inward Purpoſe 
might be, you ſhall certainly be bound by your 
Oath, when both the Party to whom you ſwore, ap- 
prehended this to be your Meaning and Deſign, and 
you your ſelf, when you utter d the Words, evidenc d 
by all outward Tokens, that you were in earneſt, 
and not in jeſt. And "ris indeed a downright Con- 
tradition to deſire ro take an Oath, and yet not 
to be obliged by the Oath ; to deſire to promiſe, 
and not to be bound by your Promiſe ; to defire to 
utter Words in a ſerious Manner, and yet not to let 
them bear that Uſe and that End which hath been 
aſſign d them by the common Agreement of Men. 
Thus *twas grolly ridiculous for the Milaneſe to tell 


Frederick I. We ſwore indeed, but we did not promiſe 


20 keep our Oath a. And cis much to the ſame Ef- 
fect, what Father Pau! reports in his Hiſtory of the 
Council of Trent > ; That during the Vacancy of the 
Hyly See, the Cardinals are wont to draw up a Form 
conſiſting of ſo many Heads, for the Reformation of the 
Papal Government, which each of them ſwears he will 
exatily obſerve, in caſe the Eleclion falls on him. Tho 
the Experience of all Ages teſtifies, that not one of them 
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Doctor's Degree conferr'd on him in the Schools, is 


if a Player upon the Stage inveſt another with the 
Habit and Formalities of that Degree, he ſhall be 
juſt as much a Doctor as he was betore. 1pſa ſtatin 
ſcena rem fittam eſſe teſtatur, as Quinfitiaz e ob- 
ſerves on a like Occafion ; the Place ſhews the Acli- 
on to have been inſignificant. Whence we ſee that *tis 
an idle Queſtion, Whether a Perſon be obliged, 
who deliberately utters the Words of an Oath, yer 
with an Intention not to ſwear ? for it he barely 
rehears'd the Words without any farther Purpoſe, 
tis plain he hath neither ſworn, nor is oblig d. But 
when the Matter hath been perform'd in earneſt ; 
that is, when he who ſpoke the Words, gave all 
Proofs of his real Deſign to (ſwear, and the other 
Party underitood him in that Senſe, no doubt but 
the Oath is properly taken, and the Obligation con- 
tracted, whatever ſecret Drift the Swearer might 
entertain in his own Mind 2. 

VI. We ought likewiſe carefully to obſerve, That 
Oaths do not of themſelves produce a new and pe- 
culiar Obligation, but are only applied as an ad- 
ditional Bond to an Obligation in its Nature valid 
before. For whenever we ſwear, we always ſup- 
pole ſome Matter, upon Non- performance of which 
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fo tauds to the Engagement ; inaſmuch as immediately 
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after their being choſe Popes, they declare, that either we thus imprecate the Vengeance of Heaven. But 
they could not be tied by any ſuch Bonds; or that now this would be to no purpoſe *, unleſs the O- 
their very Inveſtiture with that Dignity quite releaſes miſſion of the thing ſuppos'd had been before un- 
them from the Obligation. If therefore any Perſon lawful, and conſequently unleſs we had been before 
ſhall pretend that he took an Oath with ſuch a oblig'd. Tho indeed it frequently happens, that 
prepoſterous Deſign, the Excuſe ſhall avail no- we comprehend in one Speech both the principal 
thing towards reverſing what he promis'd, but Obligation, and the additional Bond of the Oath ; 
ſhall paſs for meer Trifling. We may illuſtrate as for Inſtance, if I ſay, So God be my Helper, as I 
the Caſe by a like Inſtance : A Perſon who hath his ſhall pay you an Hundred Pounds, And yet it doth 


bd Lib. i. Add. I. v. p. 358. Edit. Gorinch. 1658. © Declan. 342. 


a Radevic. I. il. c. 25. Add. Grot. ad Matt. v. 33. 
Mr. BAR B. NOTES on F. v, v1. 


2 Except Oaths extorted by ſome unjuſt Fear. 
Grotius, Lib. ii. c. 13. J. 14. ſuppoſes on the contrary, that every Oath by which we engage our ſelves to do or not do any 


thing to another, contains a double Promiſe; the one reſpecting the Perſon that took the Oath, and the other the God by whom 
we {wear ; and that one of theſe Promiſes may oblige, though the other does not. Mr. La Placette, who had been once of this 
Opinion, hath retracted it publickly. He maintains, in his Treatiſe of an Oath, lib. ii. c. 2. © That, properly ſpeaking, we promiſe 
“ nothing to God in an Obligatory Oath, otherwiſe there would be no difference between a Vow and an Oath. See what our 
Author ſays, $. 8. Moreover, we often ſwear to do things wherein God is not at all concerned, and ſometimes with which he 
is diſpleaſed. For it is ridiculous to ſay that we have promis'd a thing to any Man, who has no Intereſt by it, or which will be 
no Advantage to him, becauſe it diſpleaſes him. Laſtly, Promiſes become void in themſelves, when they are not accepted. If 
then an Oath confirms a Promiſe made to God directly, it can't be of force, till we know that God accepts it; and how can we 
be aſſured of this, that God accepts a thouſand Promiſes confirmed by an Oath, if they have no reſpect at all to his Service? what 
then is there in an Obligatory Oath, more than a bare Promiſe made to the Perſon who is ſworn to? Mr. La Placette finds nothing 
that can give us a better Notion of this, than Treaties of Warranty ſo common among Princes. Two Men, ſays he, make a Bar- 
gain, but one ſuſpects the other will break it; to aſſure himſelf of the contrary, he propounds taking of an Oath, i. e. to take 
« God for the Warranty of the Agreement, and conſents, that in caſe he breaks it, God ſhall declare againſt him, and puniſh his 
« Perfidiouſneſs.” I thought, when I read theſe Words, that he had been of our Author's Opinion, which ſeems to be a Conſe- 
quence of it; and I thought, when I put out the firſt Edition of this Work, I had given three good Reaſons for my Opinion, 
as may appear from the Extract made of them by Mr. Bernard in the News of the Republick of Letters, June 1701. but I now ſee, 
that Mr. La Placette ſtill maintains, That Oaths may be of Force and Obligatory, although the Promiſes added to them be null. 
This he pretends to prove in the End, but the Reaſons he brings are weak, and not to the purpoſe, as I ſhall ſhew hereafter. And 
we may ealily foreſee, that he can produce nothing ſatisfactory in this matter, and agreeable to his own Principles. He rejects 
the Opinion of a double Promiſe included in an Oath, becauſe we can have no certainty that God accepts an infinite number of 
things indifferent in their own Nature, to which we engage our ſelves by Oath. But then he ought to be ſure that God will be 
the Warranty of the Oath taken, after the ſame manner as the Prince, who is Warranty in a Treaty, ought to agree to it. Fer 
here is no Revelation, and I defy Mr. La Placette and all the rigid Caſuiſts to prove that God will be Warranty in an Engagement 
otherwiſe invalid, at leaſt, that it is his Will, that the Holineſs of an Oath may ſecure to the wicked Man the benefit of his Extortion. 
According to Mr. La Placette, Fraud diſpenſes with keeping an Oath, and why may not Violence have the ſame effect? 
2 This Reaſon does not appear to be good, or at leaſt is not well expreſs'd. For as the Author ſays a little after, and $. 19. 
It happens ordinarily, that we engage our ſelves and ſwear at the ſame time, otherwiſe we can't conceive of an Obligation ante- 
cedent to an Oath, and valid without any dependence upon that religious Act. The Notion of an additional Bond, which the 
Author mentions above, is ſufficient to prove what he maintains. Men engage not themſelves by ſwearing, but ſwear to confirm 
their Engagements. An Oath, in reſpect of the Obligation we take on us, is as Modes and Accidents are to the Subſtance, with- 
out which they can't ſubſiſt. So that from the Moment that the Engagement, to which we have called God to witneſs, includes 
ſomething that makes it null in itſelf, an Oath loſeth all its Force, and we ſwear only with the Mouth, as all thoſe apparently 
do, from whom a Promiſe by Oath is extorted either through fear of Death, or ſome other great Danger. | 


F 3 1 2 not 


5 
| 
j 
4 
, 
1 
* 
za 7 
C +; 
« 
i 
Fs 
L 6 
$ © 


— 


+ 


„ a eg 


340 
not follow, that an Oath is unneceſſary or ſuper- 
fluous, becauſe it is thus added to an Obligation 
before firm and good in itſelf. 
Men, except downright Atheiſts, believe that God 
will puniſh the violation of Promiſes, not confirm'd 
by Oath ; yet they believe at the ſame time, and 
with good Reaſon, that thoſe Wretches will feel a 
more ſevere Vengeance, who have in expreſs 
Terms call'd down the Wrath of God upon them- 
ſelves, and, ſo far as in them lies, have ſhut them- 
ſelves out from all Hopes of Mercy ; whilſt they 
engag'd in Wickedneſs with ſo full a Purpoſe and 
Delign, as to ſhew, that they valued not the diſ- 
pleaſure of Him who is able to beſtow the greateſt 
Good, and to inflit the greateſt Evil. Whence 
we may conclude, that thoſe Acts which were 
before attended with ſome inward Flaw hindring 
any Obligation to ariſe from them, cannot be 
rendred obligatory even by the Addition of an 
Oath. As neither can a prior Obligation, truly 
valid, be diſannull'd by a ſubſequent Oath, or 
the Right which it gave another Perſon, be revers'd. 
Thus for a Man to {wear that he will not pay a 
juſt Debr, can be no Prejudice to the Claim of 
the Creditor. | 

VII. Ard hence too it follows, that ſince in Pro- 
miſes and Pads, Conſent, grounded upon Miſtake, 
is not effectual towards producing an Obligation, 
therefore an Oath is not binding, in caſe it be 
evidently made out, that the Perſon who {wore 
ſuppos'd ſome Matter to be otherwiſe than it real- 
ly proves to be ; and which if he had not thus ſup- 
pqs'd, he would not have taken the Oath: eſpeci- 
ally, if his Miſtake was caus'd by the Deceit of the 
Party to whom he ſwore. For here the Point ſup- 
pos'd was in the nature of a Condition, which fail- 


ing, all that was built upon it falls of courſe. Thus 
if a Perſon brings me ſome very welcome News 


from a remote Place, in conſideration of which TI 
ſolemnly ſwear to reward him ; in caſe I afterwards 


find his Relation to have been falſe, my Oath ſhall. 


fix no Tie upon me. Grotius a adds, F it be 
doubtful whether a Man would not have ſworn, altho 
he had not been thus miſtaken, then he ſhall ſtand to 
his Oath. Becauſe Simplicity and plain Meaning are 
the moſt agreeable attendants of Oaths, and all Tricks 
and Evaſions are ftriftly to be baniſh d from them. 
And likewiſe, becauſe the Promiſe was not built on 
that Miſtake only, though ſuch a falſe Proſpe might 
be the occaſion of its being expreſs d in larger Terms. 
But this doth not clearly ſettle the Caſe ; for who 
ſhall be the Judge whether in this Caſe, abſtracting 
from the Miſtake, the Promiſe would have been 


Lb. 3. c. 13. f. 4. 41. 
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nevertheleſs made? Certainly, not the Party to- 
wards whom the Oath was addreſs'd : For how is 
it poſſible he ſhould be able right y to diſcern what 
Mind the other Perſon would have been of, upon 
ſuppoſal of ſuch or ſuch a Condition ? Bur neicher 
can the Perſon who {wore give a full Determination 
of this Difficulty ; ſince we are not wont to he e- 
qually pleas'd with the ſame things propos'd at dit. 
terent Times, or at the ſame time in different Man. 
ners. It ſeems probable therefore that even ſuch 
an Oath is not valid; at leaſt, ſo far as it is found- 
ed upon Miſtake. Yet if the Party who made it 
thinks he ſhall pay ſome kind of Regard to the Ho. 
nour of Gpd, in not receding from it altogether, he 
ought to judge by the Condition of his Affairs, how 


far he may conveniently go in the Performance. 


And whilſt we are ſpeaking of this Caſe, it will 
not be improper to make a Reflection or two on 
the Oath which Joſhua pertorm'd to the Gibeon- 
ites b. Where we may firſt obſerve, That the Subtil- 
ty uſed by that People was not culpable, nor did 
fall under the Notion of a Lye ſtrictly ſo term'd. 
For who will blame a Man tor endeavouring by 
ſome Fiction of Speech to preſerve his Life from an 
Enemy bent upon his Deſtruction ? Nor, properly 
ſpeaking, was this Stratagem the Cauſe of any Da- 
mage to the Iſraelites : For what doth a Man loſe 
by being hinder'd from ſhedding the Blood of ano- 
ther Perſon, whom he may nevertheleſs ſpoil of all 
his Poſſeſſions, and drag into perpetual Servitude, 
ſo weaken'd and diſarm'd, as to be incapable of fu- 
ture Oppoſition or Reſiſtance > The whole Point 
therefore turns upon this Queſtion, Whether or no 
it was the expreſs Command of God, that they 
ſhould kill all and each of the Inhabitants of Ca- 
naan, without Diſtin&ion ; even ſuch as ſhould vo- 
luntarily ſubmit to their Yoke, and from whom they 
could apprehend no Danger hereafter? If this be ab- 
ſolutely affirm'd, Joſbua's Oath was void. For then 
the only uſe of it would have been to evade a Divine 
Injunction; that is, Jeſpua would have invok'd God 
to puniſh him, if he did not break his Command. 
Nor can it be urg'd, that Joſhua was therefore wil- 
ling to keep his Oath, leſt it ſhould ſomewhat a- 
bate the Awe and Reverence towards the Divine 
Majeſty, in thoſe Nations, to ſee him break a Co- 
venant which he had call'd God to atteſt. For the 
Inconvenience in this reſpe& would have been the 
ſame, had he neglected to put the Divine Command 
in Execution. Grotius © therefore is of Opinion 
that the Order in Deut. vii. 2. and xx. 16. is to be 
underſtood with this Limitation , unleſs any Peo- 
ple ſhould ſubmit upon the firſt Summons ; which 0 
urget 


b Jb. ix. © Ibid. 
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7 In this Hypotheſis there is more Difficulty. For when Jeſpua knew how things were, he ſtill certainly determined to re- 
ceive the Gibeonites; not to treat with them as Equals, and make them his Allies, but as Tributaries, or at leaft as Slaves to the Chil- 
dren of Iſrael. So that he could not diſpenſe with his Word, though an Oath had not intervened in the League concluded with 


them. But Mr. Le Clerc has fully proved, that Grotius is miſtaken in his Notion, and confutes him thus: The Law expreſly exa 
cepts the Seven Nations of the Canaanites from the number of ſuch as they ought to offer and give their Lives, if they would 
yield at Diſcretion. See Deut. xx. 15, 16. Farther, there is a great difference between a Law which orders the Deſtruction of 
a People, for fear that if they are ſpared they will enſnare their Conquerors into Idolatry, and a Law that orders the Deſtru- 
ction of all, at leaſt every one of them that does not voluntarily become tributary, and embrace the Religion of their new Maſters. 


If the laſt had been Maſes's Meaning, he would have deliver'd himſelf clearly in ſome of the Places where he mentions the Cans 
antes. This Matter ought to have been taught the Hebrews carefully, yet we do not find any Footſteps of an Exception to that 


ſeyere Order given by God in ſeveral Places to ſlay the Seven Nations of Canaan with the edge of the Sword, and make no Treaty 
with them. Again, the Vow, which the Hebrews call'd Cherem, was of that Nature, that he that had vow'd it could not redeem 
it, but it muſt be deſtroy'd. See Lev. xxvii. 29. Now it appears from ſeveral Places, that the Seven Canannitiſh Nations ought to 
be look'd upon as ſuch, as may be ſeen in the Law mention'd, Deut. vii. 2. The Examples alledg'd by Grotius do not prove the 
contrary. For, 1. The Hiſtory of Rahab is a particular Inſtance, from whence no Conſe 
i the Hebrews, to whom ſhe had done ſo conſiderable a piece of Service, ſpared her; an 


123 can be drawn. Tis no wonder 


ſa much the more, becauſe ſhe did it 
5 before 
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urgeth many Reaſons to confirm. Mr. Selden like- 
wiſe has ſhewn at large , that the utter Slaughter 
and Extirpation of thoſe People was rather a Per- 
miſſion to the Mraelites, than a Command. And o- 
thers think this the more probable, becauſe the Rea- 
ſon afſign'd for that Commiſſion againſt the Canaanites 
was, partly leſt the 1ſraelites ſhould imitate their 
Idolatry, being then ſtrangely prone to foreign Su- 
erſtition ; and partly leſt the antient Inhabi- 
rants, if left in any conſiderable Numbers, ſhould 
ain Strength to turn out their new Gueſts ; eſpe- 
cially in caſe they were allow'd to live with them 
upon equal Terms®. 'This Danger therefore be- 
ing once ſurmounted, they judge it would have 
been no Fault to admit ſome to Mercy and Fa- 
your ; eſpecially ſuch as ſhould abjure their Idola- 
trous Worſhip. However this were, tis plain that 
Jyhua, upon diſcovery of their Fraud, interpreted 
his Oath in a more ſtrict and ſevere Senſe. They 
had profeſs d themſelves the Servants of the Hrael- 
ies, a Phraſe common with the Eaſtern Nations, and 
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had deſign d to Deſtruction) they had been left in 
Poſſeſſion of their Goods and Liberties ©. But on 
account of the Deception they had us'd, he inſiſts 
ſtrictly upon his Words; and, as it appears, letc 


them notning but their Life and neceſſary Mainte- 


nance 4. 


VIII. But what are we to think of Oaths extort- 


ed by unjuſt Fear? Surely the Perſon who by means 
of this Fear procur d a Promiſe upon Oath, is no 
leſs obliged to releaſe the Promiſe thus violently 
obtain ' d, than if no Oath had been added to con- 
firm it. Therefore there appears no reaſon, why 
Compenſation ſhould not be admitted in this Caſe, 
in oppoſition to the claim of the Injurious Party; 
according to the Rules laid down by us, when we 
treated of the general Subject of Fear. Indeed tis 
the Opinion of Grotius ©, that if either the Wards 
of the Oath do not reſpect the Man, by conferring any 
Right upon him; or if they do reſpect him, yet ſu as 
that ſomewhat may be oppoſed to his Claim, then the 
effect of the Oath ſhall be this: That the Man ſhall ob- 
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Tom. ii. p. 487. the Reaſons brought on each fide, tho" what is faid by our Author may be ſufficient for any Man of Judgment. 


had deſir'd a League. Joſbua had promis d them tain no Right, but that the Swearer ſhall nevertheleſs 
their Life, and had enter'd into League with them, ſtand to his Oath, by virtue of his Obligation to Al- 
according to their Perition: And by this Agreement mighty God. And he urgeth, as an Inſtance, the caſe 
(had they prov d ſuch as they pretended, that is, of one, who by ſome unlawful Fright, or Terror, 
none of the Number of thoſe Nations which God hath forced a Promiſe from another. But it we 


2 Lib. vi. e. 16. b See Judg. i. 34 ii. 2. ili. 5 6. E.'Y Kings XX. 4+ d Add. Ambroſ. Off. 1. ili. c. 10. 
e Lib; ii. c. 13. f. 14. 
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before they had declared War againſt her Country. 2. Tis certain that Solomon contented himſelf to make the Remnant of the 
Canaanites tributary to him, 1 Kings ix. 20, 21. But the Law, which order'd the Deſtruftion of that People, did not extend to 
their Poſterity ; it is enough to ſuppoſe that it reached to them only, over whom God made them victorious in Jaſpua's time, or 
after, till they were well ſettled, and in poſſeſſion of as great an extent of Ground as was neceſſary. So that if any of the Ca- 
naanites eſcaped into the neighbouring Countries, as the Text above quoted ſeems plainly to prove, and they after fell into the 
Hands of the 1/-ae/ites or their Poſterity, they ought not to ſlay them without Mercy. 3. As to what is ſaid in the Book of 
Foſbua, chap. xi. v. 19, 20. That there was no Town of the Seven Nations of the Canaanites that would make Peace with 
the Ijraclites, becauſe God had hardned their Hearts, ſo that they fought againſt rael, that he might deſtroy them utterly with- 
out ſhewing them any. Mercy: Tis not meant, as Grotizs tells us, that the 7/-ae/ites were obliged to ſpare them which yielded 
to them at diſcretion, but that through the influence of Divine Providence all the Seven Canaanitiſh Nations, except the Gibeo- 


nites, agreed together to fight, and would not ſubmit to the Hebrews, who would not have had the Courage to have put them 


all to the Sword without Mercy, as Divine Juſtice had reſolved to puniſh them, had they laid down their Arms and open'd their 
City-Gates to the Conquerors. Theſe are Mr. Le C/erc's Reaſons, to which I freely aſſent. But if this be ſo, what ſhall we ſay 
to Joſpua's Oath ? As for me, I can ſee no Reaſon but we may ſay, that his Oath was raſh and null in itſelf. The Sacred Hiſto- 
rian ſeems to grant the firſt, when he ſays, v. 14. that they did not ask Counſel at the Mouth of the Lord, i. e. of Urim and 
Thummim. In truth, ſince he ſuſpected ſomething, as appears from Verſe 7. he ought to have been cautious how he engaged 
himſelf by Oath in a Matter of ſuch Conſequence, and in a manner run the hazard of oppoſing God's Command, which being 
ſo formal and abſolute, the Artifice of the Gibeonites had been ſoon diſcover'd, and then Jaßbus's and the Elders of 1/-ae/'s Oath 
had been of no Force. For all the World agrees that an Oath engaging us upon a thing unlawful is of no Force, ſee F. ix. follow- 
ing. Nevertheleſs we ſee that Jaſbua thought himſelf obliged to keep his Oath. Tis poſſible that God by ſome poſterior Act 
might ratify this Oath, though the Holy Scripture, which omits many Circumſtances, ſpeaks nothing of this Ratification. The 
ſevere Puniſhment which God laid on the Jraelites and Poſterity of Saul for ſlaying the Gibeonites, 2 Sam. xxi. 1, &c. may give 
ground to ſuch a Conjecture, although the Action of Saul was otherwiſe inhuman and cruel ; becauſe, as I ſay with Mr. Le Clerc, 
the Law which order'd the Deſtruction of the [/-ae/ites was not in being. But be that as it will, it is certain, that a Superior 
may render an Act good contrary to his own Prohibition, eſpecially in the Caſe of a poſitive La ſo rigorous as this we are treat- 
ing of. Moreover, we know that the Civil and Canon Law permit certain Acts confirmed by an Oath to be valid, though for- 
bidden by thoſe Laws, and ſo the Oath does not render them effectual of themſelves. See Grotius, lib. ii. c. 5. F. 14. n. 4. and 
$. 16. and c. xiii. f. 20. n. 4. and what our Author ſays F. 19. following. Nor is it hard to diſcover why God would ratify Fo/bua's 
Oath. The Breach of ſo ſolemn a Promiſe made with an Oath, which is accounted by all people in the World a moſt facred and 
inviolable Act, would have doubtleſs begat an ill Opinion both of the 7/-ae/ites and of God himſelf with all the neighbouring Na- 
tions, with which they were to live in Peace, ſo that they would have had no Commerce with them, nor value their Word. Our 
Author pretends that the ſame inconvenience will follow upon our Neglect to execute an abſolute Order of God; but in vain, 
becauſe it is not in the leaſt to be feared, that the Neighbours would make any ſuch Reflection. They might think it ſtrange, 
that the Iſaelites ſhould treat the People they conquer d with ſo much Rigour, but they could never be offended in the leaſt to 
ſee that Rigour mitigated by the Sanctity of an Oath. See what I have ſaid in the firſt Edition of this Work. But Mr. Le Clerc 
has changed his Opinion, as appears from his Comments upon the other Books of the Old Teſtament printed in 1708. where he 
lays, That the Haelites did ill in not informing themſelves fully of the place from whence the Gibeonites came, although theſe 
laſt might uſe any innocent Arts to fave their Lives; but he believes that they did not inſert that Clauſe in the Treaty, but it 
was made upon the ſuppoſition, that the Gibeonites were a People who dwelt at a great diſtance, upon which account it was null. 
But the Iſraelites not inſiſting upon that, and having directly ſworn that they would do them no harm, they were obliged to keep 
their Word, which they had confirmed with an Oath, and ſo much the more, becauſe it engaged them to do nothing con- 
trary to their Law, as he proves by the ſame Reaſons that Grotius had uſed. To this Action of the Tjrac/ites we may apply 
a Sentence of Publius Syrus, which ſhews that we do well to keep our Word, though we have committed a Fault in giving it. 
Etiam in peccato ref? præſtatur fides, v. 192. We mult look into Mr. Le Clerc's new Edition of the Pentateuch, to ſee how he 
confutes his own Reaſons ; for I hear, that while I am writing this Comment (in 1709.) he has reprinted that firſt Part of his 
uſeful Work on the Old Teſtament. | | | | 
See what is ſaid on lib. iii. c. 6. $. 11. n. 6. As to the Queſtion itſelf, we ſhall find in Mr. Muelen's Comment on Grotius, 
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would truly ſettle this Point, we ought to diſtin- 
guiſh between the different Kinds and Natures of 
Oaths. Firſt, for thoſe Words which are directed not 
to Man, but to God ; as if I ſay either alone, or be- 
fore Witneſſes, 1 ſwear to God that J will give Seius 
thus or thus*, Here the Oath hath the Nature of 


a Vow, by which I promiſe to God that I will per- 


form ſomewhat in reſpe& to his Honour; and con- 
ſequently by which I intended to transfer a Right on 
God, and not on Man. The caſe is quite otherwiſe 
in Oaths which are directed ro Men, or in which I 
promiſe a Man ſomewhat, calling God to witneſs. 
For here the Obligation ſeents altogether to expire, 
it it appear that the Perſon, to whom the Promiſe 
was made, lay under ſome Fault which render'd 
him uncapable of receiving it. Thus in a Promiſe 
to a Thief, I neither directed the Engagement to- 
wards God, nor expreſs'd my ſelf thus, That I 
would, in regard to the Honour and Glory of the 
Divine Name, pay the Man what was mention'd. 
And tho' we ſhould grant never ſo freely and abſo- 
Jutely, that even ſuch an Oath hath likewiſe the 
Force of a Vow : Yet ſince a Vow binds not, unleſs 
it be accepted by God, how ſhall I be ſure that *is 
conſiſtent with the Divine Pleaſure and Approbati- 
on, that I, an innocent Perſon, ſhould rob my ſelf 
of my Goods, to beſtow them on an ungodly Vil 
lain, only to put him into a way of making ſome 
gain of his Wickedneſs ? And then there is no Fear 
that my negle& of my Oath ſhould leſſen the Awe 
and Reverence of God in ſuch a Wretch, who by 
his very Profeſſion, and way of Living, ſhews how 
little he values God and Religion, Yer if there be 
any Man who in this caſe, to avoid giving Scan- 
dal to the Weak, and that he may not ſeem, now 
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he hath eſcaped the Danger, to treat the Divine 
Name in a {lighting or irreverent Manner, which 
before was the cauſe of his Deliverance; if any Man 
we ſay, on theſe Conſiderations, is reſoly'd to part 


with the Sum thus promis d, it ſeems not only to be 


more ſafe and expedient, but likewiſe more ac- 
ceptable to God, that he ſhould rather convert it to 
pious Uſes, than to the maintaining of the Wretch 
in his villainous Courſes. And this method of pro- 
ceeding is the more juſtifiable and ſecure in Go. 
vernments, where all Oaths of this kind are by the 
municipal Laws declared void a. The Examples 
alledg'd by Grotius to the contrary will, to thoſe 
who rightly conſider things, appear not at all to 
reach the Purpoſe. *Tis ſtrange that Matthæus the 
Civilian b ſhould, in his Diſcourſe on this Point, 
commend the Act of Julius Ceſar, who being tan 
by Pirates, and made ſwear to pay his Ranſom, ſent 
the Mone), but afterwards putting to Sea, took them 
and brought them to Execution. For Plutarch e, Vl. 
leius d, Suetou ©, and Polyanusf, who all tell the 
Story, do none of them mention a Word about 
any ſuch Oath : And Matthæus ſeems in this to fol- 
low the Notion of thoſe who fanſy that a Perſon, 
thus compell'd to ſwear, may ſatisfy his Oath by 
paying, juſt for the preſent, what he promis'd ; yer 
ſo as that it ſhall be lawful for him immediately 
after to recover what he gave, cither by his own 
Scrength, or by calling in the aſſiſtance of the Ma- 
giſtrate. Which is indeed but a vain piece of Su— 
perſtition; it being the ſame thing not to pay, 
and immediately to take back what we paid. Tuly 
aſſerts *, That it is no Fraud to withhold from 


a Robber a Ranſom promis'd him for ſaving our 


Life 3, for this Reaſon, Becauſe a Rubber is a common 


Add Paul Servit. de Inquiſit. p. 55, 56, 57. when he diſtinguiſheth between an Oath directed to God, and an Oath given to 


Men. „ De Criminibus, tit. de perjur. n. 5. 
Lib. vii. c. 23. s Offic. I. iii. c. 29. 


© In ejus vita init. 


4 Chap. 41, 42. © Chap. 4. & 74. 


Mr. Baxsy. NOTES on F. vim. 


2 This is thus decided by a Conſtitution of the Emperor Frederick II. inſerted in the Code, lib. ii. tit. 28. Si adverſus venditionem, 
Leg. 1. per vim autem, vel per juſtum metum, i. e. not by a juſt Fear, but by ſuch a Fear as is ſuſficient to move a Perſon not very 
timorous. Extorta etiam d majoribus ¶ ſacramenta] (maxim? ne querimoniam maleficiorum commiſſorum faciant) nullius monumenti eſſe 
jabemus. The Poet Gunther alſo makes mention of a like Conſtitution of the Emperor Barberaſſa in his Ligurinus, I. viii. v. 793, Ce. 


Furamenta metu, mortiſque dolore concta, 
Praecipue ne quis multis nocitura loguends 
Publicet, aut in ſe crudeliter acta queratur, 
Nellius meriti, vel ponderis efſe jubemus. 


Oaths took on Force, or Fear of threat'ned Fate; 
And chiefly thoſe forbidding to relate 

Deſigns of publick Harm, or to complain 

Of cruel Wrongs, we here revoke as vain. 


B OOK IV. 


Our Author quotes theſe Verſes at the End of the next Chapter. See Fud. lib. ii. tit. 53. F. 3. 
3 Mr. La Placette, in his Treatiſe of an Oath, 1. ii. c. 21. takes our Author's Words in a wrong Senſe. Theſe are his Words. 
« He makes Cicero ſay, That there is a Fraud in keeping theſe ſort of Promiſes.” Whereas theſe are Mr. Pyfendorf*s Words, Cicero 
quoque, prædoni pactum pro capite pretium, fine fraude non afferri afſerit. Where the whole Connexion of the Diſcourſe ſhews, 
that there is no appearance of any ſuch Imputation to Cicero by our Author, but that he fairly relates the Opinion of that famous 
Orator. For he ſays not, aan fine fraude afferri, ſed fine fraude non afferri 3 which is very different, and comes up exactly to the 
Senſe of Cicero's Words, which are, Si prædonibus pactum pro capite pretium non attuleris, nulla fraus eft, ne fi juratus quidem id non 
feceris, &c. Mr. La Placette, after he has made this Miſtake, infers from it what our Author never did, and of which none ought 
to ſuppole him guilty without very great Reaſon, ſuppoſing that through Careleſſneſs it had been ill expreſs'd, as it happens to 
him ſometimes ; he infers, I ſay, from thence, that Mr. Pyfendorf ſeems to aſſert, that a Traveller can't in Conſcience, to ſave 
his Life, either promiſe Thieves the Sum that they demand of him, or pay it them; and that 'tis an Offence againſt the Publick 
to do either of them. So that this Oath is ſinful, and we ought not to make it; ſince no Man may lawfully oblige himſelf to 
that which he can't do without a Sin. And ſo upon ſuch Occaſions a good Man ought rather to ſuffer himſelf to be kill'd, than 
promiſe a Shilling to ſuch Thieves as offer to ſpare his Life, provided he'll oblige himſelf to do a thing which is in his Power. 
I am of Opinion, that Thieves trouble not themſelves, whether it be in their Power or no to perform the Promiſe which they 
have extorted, with or without an Oath. In fine, there is not the leaſt thing in our Author, which can give ground to ſuſpect 
any ſuch Notion as he attributes to him, nor can it be inferred from his Principles, but by ſuppoſing the thing in queſtion. He 
affirms, that a Man is not bound to keep a forced Oath, but he elſewhere leaves him at liberty to obſerve it or not, as he ſees fit, 
and ſo makes it a matter of Prudence ; and though he believes he can't keep it without offending againſt the Publick, yet it follows 
not, that he may never do it, becauſe he ſuppoles (to ſpeak properly) that it is no true Oath; and as he makes no Engagement 
with the Thief, who had no Right to require or accept it, ſo he called not God to witneſs ; and ſo 'tis paſt all Contradiction, that 
he only {wore with his Mouth. Mr. La Placette, after theſe weak Reaſonings, concludes nevertheleſs with this fharp Cenſure: 
See how the Liberties which the Enemies of ſevere Morality propound, do uſually end]! They carry the Severity and Rigour 
« much farther than thoſe whom they accuſe of caſting good Souls into Deſpair. * But T'll refer it to any judicious Man to 
_ examine whoſe Books have done more Harm and leſs Good, whether thoſe who are of our Author's Judgment, or thoſe Moral 
Divines who are full of Myſteries, ſcholaſtick Notions, and metaphyſical Impulſes to the higheſt Degree, and impracticable Maxims. 
Mr. La Placette affirms alſo, © That to maintain that a forced Oath doth not oblige, is to do great Miſchief to Society, by mak- 
ing Pyrates and Banditti deſperate, and hindring them from coming to any Treaty.” But he may aſſure himſelf, that they will 
neither read this Author's nor his own Works. They depend more upon the Fear which ſuch Men have of falling into their 
Hands again, than upon the Obligation which lies upon them indiſpenſibly to keep their Word or Oath. See what 1s ſaid upon 
the Corjairs of Barbary, I. viii. c. 4. F. 5. following. As for the Treaties in which we engage our ſelves to an Enemy or Con- 
queror through Fear, we ſhall ſpeak of that, l. viii. c. 8. TI ep"; rw I | * e 
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Enemy to al Mankind, to whom no Faith can be en- 
ao d, with whom no Covenant can be tranſatted. For 
which he is cenſured by Grotius ?, who obſerves, 
That although a Robber hath no Title to thoſe 
common Rights which the Law of Nations hath 
eſtabliſh'd between Enemies, in a fair and open 
War, yet he ought to be admitted to Fellowſhip 
and Communion ſo far as the Law of Nature ex- 
tends ; one Precept of which is, That Covenants 
be faithfully obſerv'd. And yet there are not want- 
ing Arguments which might be urg d in Tully's 
Defence “; as, That ſince a Robber is a common 
Foe to all Men, or ſuch an one as without any 

recedent Injury or Provocation ſpoils and mur- 
thers all that fall into his Hands, and conſequently 
makes it his very Profeſſion to break and diſturb 
that Society which God hath ordain'd amongſt 
Men ; therefore he ought to receive no Benefit from 
any ſuch common Bond (as Oaths are) invented 
by Men to knit themſelves more firmly together, 
after the Divine Appointment hath made them ſo- 
ciable Creatures. And that a way of Life, which 


\ declares for Atheiſm, ought noF#be admitted to 


any Gain or Advantage from Religion. As, on 
the other ſide, the Oaths and Proteſtations of ſuch 
Villains are little regarded or relied on by Wiſe 
Men b. And we find the Pander in Terence © rec- 
koning it amongſt the neceſſary Accompliſhments 
of his Art, to have the kuack of Perjury. Nic. Ma- 
chiavel. Hiſt. Florent. l. iii. Then Religion and the 
Fear of God are once extinct, the Conſequence is, that 
Men regard and obſerve their Oaths only ſo far as ſuits 
with their Advantage; uſing them not with an intention 
of performance, but as Means and Inſtruments of deceiu- 
ing with greater Eaſe ; and thinking themſelves to have 
won the more Praiſe and Glory, the leſs Trouble and 
the greater Security they have met with in bringing a- 
bout their kuaviſh Deſigns. 

IX. It is farther requiſite, in order to the Va- 
lidity of an Oath, that the Obligation be lawful, 
which it is added to confirm *. Therefore a Promiſe, 
tho' ſworn to, ſhall be of no Force or Effect, if the 
Subject of it were a matter either repugnant to the 
Natural or Divine Law, or to any Human Law (if 
the Party lives under Civil Government) inconſiſt- 
ent with the Natural and Divine l. The Exam- 
ple of David is moſt illuſtrious in this Caſe © ; who 
having in his Paſſion ſworn to deſtroy the Houſe 
and Family of Nabal, for denying him a reaſonable 
Kindneſs in abuſive and ſlanderous Language, yet 


"1 ©. Cre. Elk erg £% 
Act. ii. Scen. 1. v. 35. 
e. 13. £6. © 1 Sam. xxv. 
Add. I. v. c. 40. in fin. n. Sylv. Hiſt. Bohem. c. 18. 
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being pacified by the Interceſſion of Abigail, he 
thanks God, that he hath been thus hindred from 
a more ſinful Performance of a ſinful Engagement *. 
And ſo Alboinus was no doubt in the right, for 
retracting a Vow which he had made to cut off all 
the Inhabitants of Pavia, upon their refuſing to 
ſurrender at his Summons. For *tis abſurd to in- 
voke the Divine Vengeance upon any Action, bur 
ſuch as God himſelf hath, under a ſevere Penalty, 
forbidden. To do otherwiſe would be to abulc 
the Awe and Reverence which we owe to the Divine 
Majeſty, in making it, as it were, a means of af- 
fronting him. And the defign of introducing Oaths 
amonglt Men was, that they might add Strength 
to good Actions, not that they might afford Ex- 
cuſe and Protection to bad. Dionyſ. Halicarn. l. xi. 
p. 694. Edit. Lipſ. The Gods would have us make 
uſe of Covenants for juſt. and honeſt D-figas, not for 
thoſe that are vicious and unreaſonable 3, The very 
Alcoran forbids Men to ſwear unlawfully ?; as 
ſuppoſe, That they will never come near their 
Wives : And injoins any Perſon who hath happen'd 
to make ſuch an Oath, to ſer a Slave at liberty by 
way of Expiation, before he preſumes to break ir. 
And here tis made a Queſtion, Whether a Man 
falling amongſt Thieves, and being by them com- 


pell'd to ſwear that he will for ever keep Silence, 


and as far as in him lies, provide for their Security, 
be bound to ſtand to his Oath 2 To which we are 
inclined to anſwer in the Negative; in caſe his Si- 
lence be likely to prove the occaſion of expoſing 
many other Perſons to Danger. For as to his own 
part he might lawfully enough ſuffer the Villains to 
eſcape with Impunity ; but not if their Safety 
was to be follow'd by the Murther and Ruin of 
many innocent Men. And we might apply to a 
Perſon under theſe Circumſtances the Saying of 
Ateius Capito to Tiberius in Tacitus, Sane lentus in 
ſuo dolore eſſet; reipublice injurias ne largiretur ; So 
far as he was concern'd himſelf, or, in regard to his 
own particular Grievance, he might be as merciful as 
be pleas'd ; but he ought not to forgive the Injury done 
to the Commonwealth. Ann. III. c. 70. In Gunther. 
Ligurin, l. viii. ubi ſupra, Frederick makes the fol- 
lowing Ordinance : 


Juramenta metu mortiſue dolore coaca, 
Præcipue, ne quis multis nocitura loquendo 
Publicet, aut in ſe crudeliter acta queratur, 
Nullius meriti vel ponderis eſſe jubemus. 


d See what has been ſaid in J. iii. c. 6. towards the End. © Adelpb. 
4 See the Paſſages collected out of the Fathers by Gratian, Cauſ. 22. Quæſt. 4. See Gratius, lib. ii. 


f See Grotius, lib. ii. c. 13. f. 7. 
n Cap. de Diſputat. 


s Paul Warntfrid. de Geſt. Longobard. I. ti. c. 27. 


Mr. BARB. NOTES on F. vm, ix. 


* With the Limitation which our Author makes above, lib. iii. e. 6. $. 9, and 11. about the End. 

* 'Tis in this Senſe that we may allow the common Maxim to be true, That an Oath that ought not to be made, ought not 
to be kept ; for if the thing to which we oblige ourſelves be good or indifferent in itſelf, the Oath is valid and obligatory, whe- 
ther we fin or not in making it. Here are two Examples which will clear this Matter : A Man obliges himſelf by Oath never 
to ſwear all his Life ; nevertheleſs ſome time after he ſwears, and by this ſecond Oath obliges himſelf to reſtore ſomething he 
has borrowed. Doubtleſs he fins b making the ſecond Oath, which he ought not to have done, but yet is bound to keep it. 
Another borrows, and ſwears he will reſtore what he has borrowed, having yet no Deſign to do it. He commits an horrible Sin 
by it, but will any Man ſay he is not obliged to perform his Oath ? The Maxim by which he acts is not true, but in reſpe& to 
ſuch Oaths by which he engages himſelf to do ſome wicked Action, or forbear ſome good one, which he ought to do. This is 


what Mr. La Placette ſays, 1.11. c. 5. of his Treatiſe of an Oath. 


See the Comment of Mr. Le Clerc upon this Story. Mr. Hertius obſerves here, that David was not yet a King, and the 


_ refuſal of ſuch a Service did not authorize him to uſe thoſe Methods with the Refuſer. He was not in extreme Neceſſity, and if 


he had, that was not Cauſe ſufficient to revenge himſelf in that terrible Manner. 
* The Greek is, Oger yp er! fg, ua? Sixaiarg TEparapBtverda Qiagow dU⁰h,Eeαpfiαe, tnx z dicx gas. da due See what 
r. Buddeus ſays about the Oath that Hamilcar made his Son Hannibal to ſwear when he was a Child, That he never ſhould have 


Peace or Amity with the Romans, Spec. Fariſprud, Hiſt. f. 68, &c. among his Selecta Fur. Nat. & Gent. 
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Oaths took on Force, or fear of threat*ned Fate; 
And chiefly thoſe forbidding to relate 
Deſigns of publick Harm, or to complain 

Of cruel Wrongs, we here revoke, as vain. 


X. But to go farther, altho the thing promis'd 
be not in itſelf unlawful, yet the Oath ſhall be 1n- 
valid, in caſe it hinders any greater moral Good *, 
or if we are by it withheld from diſcharging any 
Duty of Humanity or Piety *. And under this 
Head we may rank thoſe Oaths, by which Men tie 
themſelves up from diſcovering and communicating 
to others any honeſt Art, tending to the Uſe and 
Benefit of Mankind: Unleſs I or others, who 
© are already privy to the Secret , can ſufficiently 
« ſupply the Needs of Men in this Particular; and 
© upon ſuppoſal that my Diſcovery cannot preju- 
dice and endamage the Party who required the 
* Oath from me. Such an Oath we find in Lu- 
cian ¶ Tagopodag.] Tom. ii. p. 118. in fin. Edit. 2 
The Sacred Oath of Silence which J have taken, ſulfers 
me not to declare what you defire. To which is added 
the Command of my dying Father, enjoining me never 
to diſcloſe the force of this Compoſition. Plin. Nat. Hiſt. 
1. xxv. c. 1. It adds ſome kind of Strength and Autho- 
rity to our Knowledge, when we refuſe to communicate 
it to others, The Reaſon of all which is, becauſe 


we owe all our Proficiency in good and uſeful 
| things to Almighty God, and are each of us bound 


to carry our Endeavours to the higheſt degree that 
we are capable of attaining . ſo that 'tis not in 
our power to abridge ourſelves of this Liberty, or 
by our own Acts to abſolve our Conſciences from 
a Duty enjoin'd by the Law of God. Oaths of 
this kind were not uncommon amongſt the Jews, 
which are inſiſted on at large by other Authors . 
Thus too we judge that Oath to have been inva- 
lid, which Narſes in Paulus Diaconus* requir'd of 


an Old Man who had dug up a quantity of Gold, 


engaging him never to acquaint any Perſon with his 
good Fortune, And the Old Man was in the right, 
when upon the Death of Narſes he diſcover'd the 
Treaſure to Tiberius the Emperor. And in this re- 
ſpect the caſe of a Vow is the ſame with that of 
an Oath : For neither is a Vow to be look d on as 
good and valid, not only if it be unlawful, but 
if it be filly and impertinent. The Spartaz who 
had ſworn to throw himſelf headlong down the 
Promontory Leucate, when he beheld the dreadful 
Height, turn'd back at the Proſpe& ; and being 
reproach'd for his want of Reſolution, viſely 


See Grot. I. ii. c. 13. f. 7. v Vid. Mart. xxv. 27. 


Selden. de J. N. & G. ſecund. Hebr. I. vii. c. 2. Conflantin.  Empereur in Babakama, c. 
e Vid. Plutarch. Apophtheg. Lacon. in fin. 


Lib. xviti. Add. Gratian. c. 2. Diſtinct. 13. 
Guntherus above-mentioned. s Add. Grot. d. I. ſ. 18. 
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anſwer'd ©, 1 did not confider that my ff. 
_— need of a much ce Low to . Shag 
rm it f. | 

X. Laſtly, That Oaths do not alter the nature 
and ſubſtance of thoſe Promiſes and Pars to which 
they are join'd *, is ſufficiently evident, Thus 
an Oath about a thing abſolutely impoſſible, is not 
obligatory ; though the Party is guilty of a very 
heinous Sin, in thus raſhly abuſing the Divine 
Name. So an Oath added to a Promiſe which was 
before conditional, doth by no means render it ab. 
ſolute. For the Oath, which ſuppoſeth ſuch a Con- 


dition, doth no leſs ſtand and fall with that Con- 


dition, than the bare Promiſe would have done 
without this Confirmation. Thus too an Oath, as 
well as any other Promiſe, ceaſeth and expires 
upon failure of the Quality which the Perſon held 
when he ſwore, and with regard to which alone the 
Oath was made. For inſtance, a Magiſtrate, when 
he leaves his Office, is no longer bound by the 
Oath which he took at his admiſſion. And on the 
other ſide, the Subjects owe no farther Obedience 
to a Magiſtrate, who hath either quitted his Dig- 
nity, or been fairly depriv'd of it; though no ſuch 
Releaſe be expreſly and in formal manner granted 
them. For thus much is implied in the very Na- 
ture of the Affair ?. So likewiſe it is no leſs requi- 
ſite to Promiſes confirm'd by Oath, than to others 
which are not ſo confirm'd, that they be accepted 


by the other Party. And he who obtains a Right 


by any Covenant, may equally releaſe the perform- 
ance of it, whether it was {worn to, or not In 
the ſame manner we are to judge from the Nature 
of Covenants, whether an Act undertaken con- 
trary to Oath be only unlawful, or whether it be 


likewiſe void and ineffectual b. For unleſs the 


Swearer did by his Promiſe diveſt himſelf of his 
Right, and confer it on another, though he after- 
wards give the thing to a third Perſon, yet the A& 
ſhall be valid. If a Man, for Inſtance, hath ſworn 
that he will leave ſuch a thing in Legacy to any 
Party, and afterwards ſells it to another Party, the 
Sale ſhall not be void, though the Seller is per- 
jur' d 2. Thus if a Perſon, who, in the Life-time 
of his Parents, hath promis'd them upon Oath that 
he will never marry ſuch a particular Woman, ſhall 
nevertheleſs after their Deceaſe take her for his 
Wife; the Man indeed will be guilty of Perjury, 
but the Marriage ſhall ſtand good and firm, un- 
leſs the municipal Laws ordain the contrary. Far- 
ther, an Oath added to a Promiſe or Pact ſhall de- 


rive its Force and Efficacy either from natural or 


© Vid. Grot. I. ii. c. 1 4: ſ. 7. & notas ſuas ad Matt. xv. 4, Ge. 
ſ. 20. Gratian. c. 21. Cauſ. 2 2. Quæſt. 5. 

f See the Paſſage of 
b Vid. Grot. ubi ſupra, 1. 19. | | 


Mr. BARB. NOTES on F. x, x1. 


7 Moſt of the Examples alledged by Grotius and Pufendorf conſiſt of things abſolutely unlawful, as Mr. Thomaſius very well 
obſerves, Furiſpr. Divin. lib. ii. c. g. F. 20. In truth every one is neceſſarily obliged to honour and help his Father and Mother 
and although no Man hath right to require our Service rigorouſly, the Law of Humanity lays an indiſpenſible Obligation on us to 
do all the Good we can to another. And ſo no Man may directly ſwear with a good Conſcience that he will forſake his Father or 
Mother in their Need, to do no Kindneſs to ſuch or ſuch a Man, Sc. We may then ſuppoſe here, I think, this Caſe, that a 
Man may do a thing innocent and permitted in itſelf, yet he can't well diſcharge himſelf of it, without putting himſelf out of the 
the way of doing ſome other Duty ; or a thing good and laudable in itſelf, but joined with ſomething better, which lays a greater 
Obligation upon him, as our Author ſpeaks in ſeveral Places. As for Example, every Man is free to give his Eſtate to whom he 
pleaſes ; but ſuppoſe any one imprudently ſwears to give out of it, to any one who has no need of it, or to the Poor, a Sum from 
which he can't diſengage himſelf with Reputation, without entrenching upon his Duty to ſuch Perſons as are more nearly related 
to him, and whom he is obliged to maintain. In this Caſe an Oath is altogether void. 

2 See Mr. Placette's Treatiſe of an Oath, 1. ii. c. 10. f. 183, Ce. 

4 See Cajacius's Obſerv. 22. | 
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CAP. II. 


from civil Law, according to the Nature of that 
promiſe or Pact. For the Oath hath not in itſelf 
a Power of cauſing that which otherwiſe produced 
only a natural Obligation, to produce likewiſe a 


civil ; unleſs the municipal Laws interpole parti- 


cularly in the Matter. As neither can it change 
che Species of an Act: A bare Donation, for in- 
ſlance, cannot by the addition of an Oath be turn- 
ed into a chargeable Contract, nor vice verſa, And 
here we fall in with the common Queſtion, Whe- 
ther a Contract confirm'd by Oath, in which the 
ſwearing Party is remarkably prejudiced, may be 
revers'd, and the Party reſtor'd in full ro what he 
loſt ? Grotius * takes the negative Part, adding for 
a Reaſon, That although, in this Caſe, we may per- 
haps owe the Man nothing, or however leſs than is re- 

uired, yet we are bound to perform our Oath to God: 
Which Argument we juſt now conſider d and re- 
jeted. The Expounders of the Roman Law handle 
the ſame Queſtion at large in their Obſervations 
upon Lib. ii. tit. 28. C. Si adverſus vendit. and the 


Authentick ſubjoin'd : which many Civilians, and 


eſpecially thoſe of the French Nation, cenſure as 
unjuſt. To the Reſcript of Alexander they anſwer 3, 
That it doth by no means contain a general Deciſion, 
but was directed wholly to a particular Caſe. For the 
matter ſtood thus : The Emperor was petition'd 


here by a Soldier, who muſt conſequently be a 


Man of ripe Judgment, being in his eighteenth 
Year; and yet he alledg'd no extraordinary Loſs 
or Damage, but only his Dete& of Age. Now the 
Contract, which this Perſon had made and con- 
firm'd by an Oath, that religious Prince would on 
no account evacuate : and his pious Caution had 
no leſs a Precedent than Hercules himſelf; who, as 
the Hiſtorian ® reports, never ſwore but once in his 
Life. And then as for the Authentick, they ſay it 
was extorted by Force from the Emperor Frederick 
by Pope Honorius III. who refus'd to grant him his 
Imperial Crown on any other Terms: and that 
Frederick had reſolv'd to alter it, but was pre- 
vented by Death. The Reaſon why + the Pope 
ſnould inſiſt on obtaining thar Decree, is eaſy to 
be diſcover'd by all thoſe who are acquainted with 
the Policy of the Roman Court © We, for our 
Parts, muſt think it neceſſary to the clear Deter- 
mination of the Point, firſt of all to obſerve, that 
thoſe Pats, in which there appears a very conſi- 
derable Inequality, thoſe which depend on any 
Deceit, Fraud, or unjuſt Fright, and thoſe which 
are {truck without Thought and Deliberation, 
have all of them a natural and intrinſick Defect, 
and are therefore ſuch as the Law of Nature en- 
joins ſhould be either revers'd, or corrected. But 
that the Party's being under the Age of Five and 
Twenty, is not ſufficient of itſelf to render the 
Covenant defective. Tho' thus much indeed may 


d. J. b Plutarch. Quæſt. Rom. xxviii. 


Mornay, add. d. J. See likewiſe Auguſt. Barboſa ad d. I. & Groenezegen. de LL. abrogat. 


: Of an OATH 


fairly be preſum'd, that the Minor had ſuffer'd 


ſome Damage in the Tranſa&ion, on account of his 


weak and unexperienc d Judgment, which lays him 
open to the Circumvention and Treachery of o- 
thers. But if there appears no ſuch Damage, no 
Reaſon can be given why the Act ſhould be diſ- 
annull'd. This being premis'd, we affirm, that 
if a Covenant or Promiſe made under Oath be in 
no other reſpect faulty, it cannot be revers'd on this 
bare Score, that it was made by a Minor, pro- 
vided he was capable of underſtanding the Buſineſs 


in Hand. But if the other Party was guilty of any 


Deceit; or if, without any ſuch Deceit, the Minor 
happens to ſuffer any ſignal Prejudice, only through 
Infirmity of Age, the Oath ſhall not hinder him 
from petitioning either to have the Bargain revers'd, 
or at leaſt amended to his Advantage. For in this 
Caſe, the Youth, who ſwears to the Contract, ſup- 
poſes it to be free from all Defect, and the other 
Party pretends as much. This then is, as it were, 
the Condition on which his Oath is founded, and 
upon failure of which it comes to nothing. The 
Caſe is different, if a Youth, without any Deceit 
in the Perſon with whom he deals, hath knowingly 
and deliberately given more than the Purchaſe was 
worth. For then the Buſineſs was a mix'd Act, 
made up partly of a Contract, and partly of a Do- 
nation. It is unneceſſary to add, as a general 
Remark, that a Perſon ſubje& to the Power and 
Authority of another, cannot oblige himſelf far- 
ther than he is by that Authority allow'd d. If 
he exceed theſe Bounds, the Governour may, if 
he thinks fit, declare the Buſineſs to be void, whe- 
ther {worn to, or not. 

XII. Yet in as much as Oaths are made by the 
Invocation of the Divine Majeſty, whom no Man 
can fraudulently deceive, and whom no Man can 
ſecurely mock and deride, they ought to be al- 
low'd this Effect; that, on their account, ail Tricks 


and Cavils ſhall be excluded from every Buſineſs 


which they are added to confirm. Hence the 
Roman Cenſors juſtly condemn'd the Subtilty of that 
Captive ; who having obtain'd leave to depart 
from the Enemy's Camp, giving his Oath to re- 
turn, when he was got a little way, ſtept back, 
on the Pretence of having left ſomething be- 
hind him, and then fix'd himſelf at Rome, as if 
he had fulfill'd what he ſwore 2. The Fallacy 
of Dercyllides deſerves a Cenſure no leſs ſevere ; 
who beſieging the Tyrant of Scepfis, ſolemnly 
ſwore to him, That if he would come out to a Par- 
ly, he ſhould immediately return into the City, The 
Tyrant coming out on his Promiſe, Dercylides 
commanded him, on Pain of Death, to ſer open 
the Gates, and then told him, Now I give you 
leave to return into the City, and I intend too with 
my Army to bear you Company ©, For Fraud, as 


© That this Law is not obſerv'd in France, we have the Teſtimony of 


© See the laſt Section of this Chapter. 


* Polyen. Strateg. 1. ii. c. 6. The wicked ſhuffling of the Locrians is likewiſe to be condemn'd, as we find it reported by Poly. 


J. xii. c. 4. 


Mr. BARB. NOTES on H. x1, x11, 


3 The Reſcript of Alexander is this, Imp. Alex. A. Horentino Militi. Si minor annis viginti quingue emptori prædii caviſti nul- 


lam de cetera te eſſe controverſiam facturum, idque etiam jurejurando corporaliter præſtito ſervare confirmaſti, neque perfidiæ, negue 


perjurii me auctorem tibi futurum ſperare debuiſti. The New Conſtitution of Frederick is, Sacramenta puberum ſponte fata ſuper 
contrafibus rerum ſuarum non retractandis inviolabiliter cuſtodiantur, Code 1. Ii. tit. 28. Si adverſus venditionem. 
This has afforded the Clergy a Means to gain to themſelves, under a pretence of Religion, the Eſtates of Children under Age, 


i. Boys at fourteen Years, and Girls at twelve. 


* The Oath makes the Cheat the more Criminal; but indeed every Action done without an Oath excludes alſo all vain Subtil- 


ties. See what is ſaid upon the Paragraph following. 


© For the Fraud heigktens, and doth not take away the Perjury. Frans enim aſtringit, non difſolvit perjurium, Cicero de Offic. 


I. ili. c. 32. 


Yy Tully 
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Tully obſerves , doth not looſen Perjury, but bind it 
ſtronger than before. Thus Harry Stephens, in his 
preliminary Treatiſe to his Apology for Herodotus , 
is very pleaſant on the common Sophiſm,-of the 
Tradeſmen, when they ſwear they cannot /afford a 
Thing under ſuch or ſuch a Price, unleſs they de- 
ſign to loſe by it; obſerving that in this Conduct 
they have always an Eye to the Proverb, 4 Tradeſ- 
man l.ſeth when he doth not get. I know not whe- 
ther we are to rank under this Head the Act of the 
Count de la Fintain, who in the Battle at Rocroy 
was carried in a Chair; having bound himſelf by 
Oath, Never to fight againſt the French on Foot, er 
on Horſeback:. Or that of Pope Alexander VII. 
who having, at his Admiſſion to the Papal Dignity, 
ſworn that he would never receive his Kinſmen in 
Rome (di non recivere i ſuci parenti in Roma) by 
the Advice of the F:ſuirs made uſe of this Eva- 


fion ; he receiv d his Relations firſt at the Caſtle 


of Gandolf, and then brought them with him into 
the City*, Or what Tavernier reports*© of the 
Dutch Agents of their Eaſt- Indian Company; who, 
before they leave Holland, engage themſelves by 
Oath never to drive any Trade on their own pri- 
vate Account, but to reſt ſatisfy'd with the Salary 
allow'd them by the Publick. Yet when they once 
arrive at the Indies, many of them marry, and ſuf- 
fer their Wives to carry on that forbidden and 
clandeſtine Traffick. Tis a barbarous Story, 
which ZElian tells of Cleomenes the Spartan, that 
making Archonides privy to his Deſign on the King- 
dom, he ſwore to him, F his Enterprize ſucceeded, 
dr Go Th durod Hepuny TpdTTHUY, that he would 
do nothing without his Head. But having ſecured 
the Government, he cut off his Friend's Head, 
and kept it in a Veſſel of Honey, and before he 
undertook any Buſineſs turn'd towards the Veſſel, 
and declar'd his Reſolutions. Aryandes, in Polya- 
nus &, treating with the Barceans, brought their 
Commiſſioners to a Trench, which he had con- 
triv'd for that Purpoſe, lightly cover d with Earth 
and Wood, and there ſwore: to them, That he 
would obſerve the Articles of Agreement, as long 
as the Earth continued. And preſently after throw- 
ing down the Trap, ruſh'd upon the City, when 
under no Suſpicion of Violence b. To the ſame 
Caſe belongs the common Inſtance of two Rogues ; 
one of which ſteals a thing, and the other. hides 
it; the former ſwearing that he hath it not, the 
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latter, that he did not take it; who are both to 
be judg'd guilty of Perjury. It was a moſt groſ; 
Evaſion of the Turkiſh Emperor Sohman, She. 
having ſwore to 3 Hrabim Baſſa, that he wy! 
never hurt him while he liv'd, he order'd him to be 
kill'd in his Sleep, as if he were not then to be 
reckon'd amongſt the Living. On the other hang 
the Antients extol the Conſtancy of O. Meiellus 
Numidicus ', for refuling to ſwear to the Law pro. 
poſed by Saturninus; though Marius the Conſul 
and others, endeavoured to perſuade him to 2 
Compliance, by telling him, That the preſent M. 
ceſſities of the Commonwealth would juſtify him in tak. 
ing the Oath, and that he might decline the Force of it 
by this ſecret Reſerve, That he ſwore to the Lau, pro- 
vided it were a Law ; that is, if it were duly pro- 
pps d and enacted. Whereas it would be eaſy for 

m afterwards to ſhew, that it was indeed no 
Law, being made in the time of Thunder, when, by 
the Rites of their Religion, they were forbidden to 
tranſa& any Buſineſs in the Aſſemblies of the Peo- 
ple. Yet that good Man choſe rather to go into 
Baniſhment, than to make uſe of this ſhift ; know- 
ing that when Perſons {wore to a Law, they muſt, 
at leaſt in Pretence and Appearance, acknowledoe 
the manner of its Ena&ment to be right and true. 
But we think Lycurgus to have been over ſolicitous, 
when he order'd his Aſhes to be thrown into the 
Sea, for fear, if they ſhould be brought to Par, 
the People ſhould tanſy their Oath to expire, by 
which they had bound themſelves not to repeal his 
Laws, till he ſhould return home. For the bring- 
ing back of a dead Body can with no Propriety 
be look'd on as the Return of the Perſon to whom 
it belongs“. 

XIII. Yet on the other ſide, the interpretation of 
Oaths is not always to be extended, but ſometimes 
to be made in the cloſeſt and narrowelt Senſe, if the 
Subject Matter ſeem to require it *; as ſuppoſe we 
{wore to the Prejudice of another, and confirm'd 
in this ſolemn manner not Promiſes, but Threats, 
which are not in themſelves capable of conferring 
any Right on another; the common Inſtance 
of which Caſe is the Example of the Hraelites in 
Judges xxi. who having ſworn not to give their 
Daughters to the Benjamites, afterwards perſuaded 
them to ſteal themſelves Wives, and interceded for 
them with the Virgins Fathers. For tis one thing 
to give, and another thing not to reſume what hath 


2 Off. iti. 251 ſupra. Add. Stobæ. Serm. xxviii. of Lydia. Tacitus, Ann. xii. Rhadamiſtus, as if he would pretend to be mind- 
ful of his Oath, doth not uſe his Sword or his Poiſon againſt his Uncle or Siſter ; but, as they lay upon the Ground, ſtifles them 


with a load of heavy Garments. b Chap. xvi. 
© Voyages, Part II. c. 14. CV HL ed. 
attributes this Action to the Perſians. 

* Vid. Plutarch. Lycurg. Fuſtin. 1. iii. c. 3. 


© Benj. Prioli Hiſt. Gall. I. 2. 
s Lib. vii. c. 34. Strateg. 
i Vid. Appian. I. i. de Bell. Civil. p. 368. Edit. H. Steph. Plutarch. in Mario. 


See Grot. I. ii. c 13. 1. 5. 


« Il Nepotiſm. Rom. Part I. 1. ii. 
h Yet Herodotus, Melpom. cir. fin. 


Mr. Baxs. NOTES on g. xn, x11. 
3 Our Author unfitly imputes this to 1brahim. See the Continuers of Chalcondylus upon Solyman II. 


It is certain, that we ought to reſtrain the Senſe of the Words of an Oath, as the Nature of the thing requires, but that is 
not peculiar to an Oath, ſingle Promiſes and Agreements neceſſarily require it. As for the Examples which our Author alledges, 
they have moſt of them a ſhew of Subtilty, either wicked, or unprofitable and ſuperſtitious. It is not ſufficient to give the Words of 
an Oath a Senſe that may rigorouſly be put upon them ; we muſt alſo ſee, if in the Circumſtances in which they were pronounced 
that Senſe is ſuitable, and agrees with the Intention of him that ſwears, and him to whom the Oath is made. If it be not fo, 
and the Senſe in which the 'Terms are taken contains nothing that can render it null, I don't know how any can ſecure them- 
ſelves from Perjury by putting another Senſe upon them, which was not thought on in taking the Oath ; but if in following the 
' Senſe which was in view when the Oath was taken, the Oath is null in itſelf, we ought not to put another Senſe upon the Words, 
tho? they are capable of it, and we may without ſcruple diſpenſe with keeping a like Oath in any manner. See Mr. Titius's Obere. 
273- who ſends us to Mr. Thomaſgus's Inflit. Fariſpr. Divin. l. ii. c. 8. F. 50, Sc. where he maintains the ſame thing againſt our 
Author, as I have ſeen my {elf ſince the firſt Edition of that Work, but tis the eleventh and not the eighth Chapter. I ſhall 
ſpeak ſomething of cach of theſe Examples in particular in the following Notes. 
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CAP. II. 


been forcibly taken:. And there was the more 
Reaſon for inſiſting thus cloſely on the Words of the 
Oath, becauſe it had been Cruelty to extinguiſh a 
whole Tribe 3, though for the moſt heinous Of- 
fence: and perhaps they had in their Oaths except- 
ed this very Caſe*. In Ammianus Marcellinus b, 
Athanaricus the Gothick Judge and Commiſſioner 
for the Treaty of Peace, alledging, that he was 
bound by a dreadful Curſe, and by the Commands 
of his Father, Never to tread upon the Roman 
« Ground, and no Arguments proving ſufficient 
« to move him to the contrary ; it being likewiſe 
« giſhonourable for the Emperor to paſs over to 
him; the wiſe Heads found out this Expedient, 
to have the Emperor and the Judge meet in 
their Boats about the midſt of the River (the 
« Danube) and thence to ſettle the Articles of A- 
« oreement between their People on both ſides #. 
So when the Romans, in Livy ©, requir'd the Acha- 
ans to repeal ſome Decrees which they had made, 
the latter urg'd in their own Excuſe, That they 
were engaged by Oath not to do it. But Appius, the 
Roman Commiſſioner in the Affair, telling them, 
ze would by all means adviſe them to undertake that 
willingly, which otherwiſe they would be brought to- by 
Compulſion : They were ſo terrified, as only to re- 
quelt, That the Romans world give themſelves the 
trouble of making what Alterations they thought fit, 
and not bring the Achzans under the Curſe of Per- 
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the Laws, to be different from that 5 of repealing 
them by their own free Act. Thus Agamemnon, 


in Euripides, ' refuſeth to puniſh Polymneſtor of 


Thrace d, in regard that he was the Friend and 
Allie of the Grecians , yet he promiſeth Hecuba 
not to hinder her from taking any Revenge on him 
by her own Force, and on her own Account ©. 
Thus the knaviſh Servant in Terence *, begging 
the Maid to take the Child which he had in his 
Arms, and to lay it at his Maſter's Door, being 


demanded, why he could not do't without Aſſiſt- 


ance ? anſwers, Becauſe if my Maſter makes me 


ſwear that I did not lay it here by my ſelf, I may 


do it with a ſafe Conſcience. But Davus was in our 
Opinion bur a very poor Caſuiſt ; it being in this 
reſpe& the ſame, to perform a thing by one's ſelt, 
or by another. The Emperor Aurelian, when he 
found the Gates of Thyan ſhut, ſwore in a Rage, 
That he would not leave in it one Dog alive? 5, Alex- 
ander the Great having reſolv'd to deſtroy the 
City Lampſacus, when Anaximenes came to petition 
him on the Behalf of the City, immediately ſwore, 
He would do nothing which Anaximenes ſhould de- 
fire. Anaximenes took the advantage of the Oath, 
and deſir d him to deſtroy Lampſacus * h. Antigo- 
nus, on account of a ſtrange Dream which he 
had i, fully deſigning to kill Mithridates; and diſ- 
covering the Matter to his Son Demetrius, after 
he had forced him to ſwear that he would never 


jury. Here, we ſee, they look d on the Caſe of ſpeak of it; Demetrius being concern'd for the Life 


not oppoſing a formidable Superior in cancelling 


Add. Foſeph. Archeol. I. v. c. 2. & Ambroſ. Off. I. iii. c. 14. 
v. $69, Ce. © Add. Pelyb. Excerpt. leg. viii. circa fin. 


of the young Prince, took him once aſide from 


e Lib. 39. c. 37. 4 Hecub. 


d Lib. xxvii. c. 4. | 
s Aurelian was but juſt in 


f Andr. Act. iv. Scen. 3. 


interpreting his Threats according to the ſtricteſt Senſe, when he commanded his Men to run up and down, and kill all the Dogs 


they met with, Fav. Vopiſc. Aurelian. c. 22. 


Add. Valer. Max. l. vii. c. 3. Sect. 4. inter extern. 


h When Etearchus in 


Herodotus in (Melpom.) p. 171, 172. Edit. H. Steph. had obliged Themiſon by Oath to aſſiſt him in any Service he ſhould command, 


the Waves, but preſently pull'd her up again without Harm. 


and afterwards order'd him to throw his Daughter into the Sea; Memiſon, tying the young Lady to Ropes, let her down amongſt 


i Vid. Appian. de Bello Mithridat. p. 176. Edit. H. Steph. 


Mr. BAR BEB. NOTES on F. xm. 


2 But as Mr. Vander Muelen has alſo obſerved in his Comment upon Grotius, Tom. ii. p. 472. if at the time that the 1/-aelites 
ſwore, they had been demanded what they meant by not giving their Daughters in Marriage, could they ſincerely ſay, that they 
intended thereby to hinder them from taking them; and the rather, becauſe without any prejudice to their Oath they were free to 
adviſe the Benjamites to have recourſe to ſuch an Expedient, and afterwards to intercede for them to the Fathers of the Virgins they 


had taken away? We may 


add, that theſe ſort of Oaths, which give no Right to any Perſon, are properly ſpeaking, Vows. 


Now what aſſurance can we have that God accepts them? And on the contrary ought we not to ſuppoſe that he rejects them, ſince 
they only proceed from a principle of Hatred and Animoſity ? In a word, all minatory Oaths have two eſſential Marks which ren- 
der them null ; the firſt is, That ſo long as there is any Knowledge of them in the Perſon againſt whom any thing is threatned to 
be done, or not, he always hopes that they'll not be performed; the other is, That theſe ſort of Oaths are always made raſhly and 
without Conſideration ; for they either proceed from Hatred next to Madneſs, or ariſe from ſuch a Motion of Choler, as caules a 


menacing with an Oath of ſuch as we are not angry with, becauſe we love them, and would make them ſenſible that they have 


committed things that have provoked our Indignation. In all theſe Caſes we ought to beg God's Mercy for thoſe unwarrantable 


_ Paſſions with which we have ſuffered our ſelves to be tranſported, and for the Raſhneſs we have been guilty of in uſing his Holy 


Name, as if he ought to authorize our Paſſions and Weakneſſes ; but we are not obliged to keep ſuch Oaths, and we often ſin 
much more in executing our Threatnings with Rigour. 


3 Mr. La Placette, in his Treatiſe of an Oath, 1. ii. c. 9. maintains, That it is impoſſible to prove with the leaſt Solidity, that 


theſe Oaths are evil. There was indeed, ſays he, a great deal of Severity in this Treatment; but we mult alſo own, that it was 
* deſerved. This Decifion certainly is not moderate, if we conſider the Nature of the Thing determined, for it authorizes an 
Action very harſh, or rather extremely cruel ; but as to the Deciſion it ſelf, it ſeems to me, that to qualify it ſingly with Mode- 
ration is a Term very ſweet and pleaſing. It is not neceſſary that I ſhould prove this, but ſend the Reader to the Hiſtory it ſelf, 
and to Mr. Le C/erc's Commentary upon it. 

lf the Peace could not have been concluded, unleſs Athanaricus had went into the Romans Country, he had been diſcharged of 
his Oath by this only, that Caſes of Neceſſity are always excepted. 
We mult {ay the ſame thing in this Example as in the preceding. Otherwiſe all publick Deliberations may be revoked, when 
it is neceſſary for the Good of the State, there being nothing in which this Condition is not tacitly included. 

© In this Example there is no Oath, and the Explication of Agamemnon's Words helps not the Matter. 

This way of keeping Oaths is to burleſque them. The Hebrews have a proverbial Expreſſion ſomething like this of Aurelia, 
which is to make them paſs under the Edge of the Sword, underſtanding it of Men, and not of Beaſts, although the Words pro- 


perly taken belong only to Dogs. See 1 Sam. xxv. 22. and what Mr. Le Clerc ſays of it againſt Bochartus. The Truth is, the 


mperor's Oath was null. See what I have ſaid in Note 2. And ſo was Alexander's for the fame Reaſon, when Azaximenes 
begged the contrary to what he wiſhed for. | 

8 As the Propoſition of Etrarcbus was wicked, it is clear that Themiſon's Oath was null, and that he ought not to keep it in the 
Senſe that the Tyrant took the Words, as alſo that he did wrong in putting the Virgin into the Sea, although he reſolved to pull 
her out again; for he could not be ſure that the Cords would not break, or that he ſhould not do her fome Miſchief in throwing 


her into the Sea. 
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the Company, and ſaying nothing to him 9, only 
wrote with his Javelin in the Duſt, ſo as to be ob- 


ſerv'd by him, Fly, Mithridates *® To the ſame 


Head belongs that Inſtance which Suetcn * gives 


of Ceſar's great Clemency of Nature; That hav- 
ing ſworn to crucify the Pirates by whom he had 
been taken, he orders them firſt to be ſtrangled, 


and then faſtned to the Croſs. Of the like kind 
was David's Oath of Safety to Shimei, 2 Sam. 


xix. 22. notwithſtanding which, on his Death-bed 
he commands Solomon to take due Care that ſuch 
a wicked Rebel ſhould not die a peaceable Death, 
1 Kings ii. 9. For David's Promiſe of Pardon was 
made only in his own Name. Nor did he here 
properly enjoin Solomon, that he ſhould drag the 
Man to Puniſhment tor his old Crime, bur only 
that he ſhould diligently watch ſo notorious a 
Villain, and by no means ſpare him, if taken in a 
ſecond Fault. And Solomon acted with great Wiſ- 
dom ©, in obliging ſo turbulent and ſo implaca- 


ble an Offender to live in the Royal City under 


his Eye, for fear he ſhould engage in new Treaſons, 
threatning him with Death upon his Diſobedience 
in this Particular ; which Condition Shimei him- 
ſelf gladly approved of, and accepted. Nor did 
it fail out without the ſpecial Dire&ion of Pro- 
vidence, that being caught tranſgreſſing this Com- 
mand, he ſuffer'd the juſt Reward of his former, 


as well as of his preſent Guilt. Add. Montaign's 


EA. I. i. c. 7. Perhaps we ought to allow a Place 
under this favourable Head to the Action of Mary 
Queen of Hungary, Wife to the Emperor Sigiſ- 
mund, who having promiſed Indemnity to Herva- 
tus, Governor of Croatia, by whom ſhe had been 
taken, and very hardly uſed ; upon the Reco- 
very of her Liberty is ſaid to have put her Hus- 
band upon revenging the Injury; alledging, That 
ſhe had no Power to engage for him, though ſbe might 
for her ſelf. Bonfin. Rer. Hungar. l. iii. c. 2. I 
know not whether we may put in the ſame rank 
the Act of Timoleon recorded by Pulyanus ; he was 
engaged in Purſuit of Milarchus d the Tyrant, an 
impious Wretch, who had cheated many Perſons 
out of their Lives, by ſwearing to preſerve them, 
and afterwards deſpiſing his Oath. The Tyrant 
made an Overture of coming in Perſon to Sracuſe 
to take his Tryal, provided Timoleon would not be 
his Accuſer : Timoleon ſwore he would not; and 
on theſe Terms Milarchus came to Syracuſe : Timo- 
leon bringing him into the open Aſſembly, addreſſ- 
ed him in the following manner, I will not accuſe 
you, for ſo I covenanted beforehand ; but Il command 
you inſtantly to be executed : for he who hath deceiv'd fo 
many to their Ruin, may juſily be thus deceivd himſelf. 


2 Plutarch. Demet. 


Of an OA H. 


Book IV. 


XIV. In like manner an Oath doth not exclude 
any tacit Conditions or Limitations properly ari- 
ſing from the Nature of the Subject. As ſuppoſe 
I have given a Perſon his Option to deſire of me 
whatever he pleas d; if his Requeſt ſhall be either 
unjuſt, or abſurd, I am not tied by my Engagement. 
For he that makes an indefinite Grant to another. 
before he knows what he will ask, preſuppoſeth that 


the other Party will petition for what is honeſt © 
9 


what 1s morally poſſible, what is not ridiculous, 
and what is not miſchievous either to himſelf, or 
to any beſides” . Twas a good Caution of P;.y. 


bus to his raſh Son, 


Ne dubita, dabitur (Stygias juravimus undas) 
Quodcunque optaris ; fed tu ſapientius opta e. 


I've ſworn by Styx, doubt not, I'll not refuſe 

Whate er you ask; but with more Wiſdom chuſe. 
Such a Caſe as this gave occaſion to that noted Say- 
ing of Hippolyrus in Euripides * , which Tully ſo 


much commende, ; yAgoo” 0puuox, 1 Te gpiy A 


porog, My Tongue hath ſworn, my Mind uijwru re- 
mains. For it ſeems he had ſworn to the Nurſe, 
that he would keep ſecret whatever ſhe diſcover'd 
to him. But when ſhe made a Propoſal of Adul- 
tery and Inceſt with his Mother in Law Phadra, 
he denies that his Oath oblig'd him to conceal 
ſo foul a Villany. Though the Poet makes him fo 
ſcrupulous as to recede from this Judgment, and 
to keep cloſe the Matter in regard to his Oath. 
Nicomachus in Quintus Curtiuss makes the ſame 
Exception, reſolutely denying that he had given his 
Oath in confirmation of the Parricide, or that any tye 
of Religion ſhould be able to hinder him from declaring 
Jo barbarous a Treaſon 2. For it is indeed one Part 
of the Duty and Obligation of a Subject, not to 
hide any Deſigns that he ſhall obſerve to be car- 
rying on againſt the Perſon or the Government of 
his Prince. So Tully (Offic. 1.) It may ſo happen, 
that the performance of a Promiſe or an Engage- 
ment ſhould be prejudicial to the Party io whom it was 
made. Fir if Neptune, as we have it in the Story, 
had not made good what he promiſed to Theſeus 
upon Oath, Theſeus had not hf? his Son Hippoly- 
tus. The Death of his Son being one of the three 
Wiſhes, which, in his Paſſion, he put up to Neptune. 
(Comp. Euripid. Hippolyt. Coron. ver. 315.) Thoſe 
Promiſes therefore are not to be kept, which would be 
hurtful to the Perſons, whom in promifing you defigu'd 
to ſerve. Add. Diod. Sic. I. iv. c. 65. And thus too 
Herod ought not to have ſold the Head of John the 
Baptiſt to his Daughter in Law for a Dance; be- 


e Ovid. Metamorph. 


N Ee a a 


e Verſ. 36, &c. d Stratag. I. v. c. 12. n. 3. 


> Þ Ful. c. 74. 
55 E Lib. vi. c. 7. n. 7. 


Hippolyt. v. 612. 


I. 11. v. 101, 102. 


Mr. Bars, NOTES on F. xin, xiv. 


This Expedient was ſuperfluous, and could not have preſerved Demetrius from Perjury, if the Oath had been valid. But every 
one is indiſpenſibly obliged, as much as in him lies, to avert the Evil from others with which they are threat'ned unjuſtly. So 
that Demetrius might without any Evaſion have delivered Mithridates from the Danger he was in. All that Mr. de Sacy has 
ſpoken in his Treatiſe of Friendſhip, p. 110, &c. upon the Queſtion, Whether a Man may break his Oath to diſcover to his Friend 
a Secret of that Nature, that he hazards his Life if he hides it from him? All, I ſay, that this ingenious Author has ſaid upon this Sub- 
ject, taking the Negative part, is void and of no Force. The Reaſons which he himſelf alledges for the Affirmative are ſufficient 
to ſhew that his Determination is extremely wrong. | 

” Our Author cites this Paſſage out of Ovid's Metamorphoſes, lib. ii. v. 101, 102. but it is ſo far from eſtabliſhing, that it con- 
tradicts our Author's Principles. Phebus ſuppoſes here, and the Sequel of the Story proves it plain enough, That an Oath made 
by the Waters of Styx was inviolable, although the performance of it was fatal to him, for whoſe ſake it was made. This 1s con- 
trary to both Reaſon, and the Syſtem of the Author. | 

Curtius Words are, Quibus juvenis [Nicomachus] auditis, ſe vero fidem in parricidio dediſſe conſtanter abnuit, nec ulla religions 
ſcelus tegat, poſſe conſtringi. 
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cauſe, ſince there can lie no Obligation to what is of Perjury, when being conſcious to themſelves of the 
unlawful; in ſuch a general Promiſe this Conditi- 
on ought to have been underſtood, If ſhe defir'd bled and faulter d in their Oath, changing the Words 
any thing which he might lawfully perform 4. We with much Artifice and Slight. So Ulyſſes and Dio- 
find King Solomon not adhering to his indefinite medes in Dictis Cretenfis ©, like true Maſters of So- 
Grant, when his Mother ask'd a Favour which was phiſtry and Guile, ſware to the Trojans, That they 
likely to rurn to the prejudice of his Government , would ſtand by the Agreement they had ſettled with An- 
1 Kings ii. 20, c. There is a very remarkable tenor: By which Agreement they meant the Arti- 
Story in Diodorus Siculus b, which bears ſome rela- cles for betraying the City, which Antenor and 
tion to the Point now under Debate: Xerxes they had adjuſted. As for that Form us'd in ad- 
« being warmly engag'd in proſecuting a new Ex- miniſtring Oaths amongſt the Romans, ex animi ſui 
« pedirion againſt Greece, deſired Themiſtocles, who ſententia, according to their Judgment and Opinion, it 
« as then in his Court, to be his Guide and Di- is not ſo to be expounded, as if Oaths receiv'd all 
cc rector in the War. Themiſtocles conſented, upon their Force and Validity from the Notion which 
© condition the King would ſwear, ever to attack Men form'd of them in their Mind; but to ſew, 
« the Grecians without him, A Bull being ſacri- that thoſe who ſwore ought to perform ſo ſolemn an 
* fic'd, and the Oath taken with the uſual Solem- AR in the moſt ſerious Manner, and with the molt 
ce nity, Themiſtocles took a Cup of the Blood, and real Intentions *, not in the way of Diſſimulation, of 
« drinking it off, immediately expired.” And by Fiction, or of Sport. This too was an uſual Form of 
this means diverted Xerxes from his Reſolution, the Queſtions put by the Cenſors; as for Inſtance, 
But here, if Xerxes had no other Reaſon to alter his Ex animi tui ſententia habes uxorem? Have you a Wife 


A 


' Purpoſe, he need not have been deterr'd by his according to your real Mind? Which a Roman Knight 


Oath, in which Themiſtocles's Life was a Condition once anſwering with this cavilling Jeſt, I have a 
ſuppos d; it being no more than if he had promis'd Me, according to my Mind, not according to your 
that Grecian Captain never to undertake any thing Mind, incurr'd the Penalty of a Fine for his in- 
againſt his Countrymen, whilſt he liv'd, without diſcreet Wit. Cicero, in his Academicat * Queſtions, 
his Counſel and Aſſiſtance. So that upon his Death endeavouring to prove that human Knowledge can 
the force and virtue of the Oath died with him. reach no higher than Probabilities, in a very ele- 

XV. Although the Invocation of the Divine Name gant manner alledgeth this and other the like Cu- 
in Oaths is to be adjuſted according to the Perſua- ſtoms as Proofs of what he aſſerts. This is evident, 
fiog of the Perſon who ſwears, yet the whole Pro- ſays he, in the diligent Caution of our Anceſtors, who 
poſition ſhall bear that Senſe which he who requires firſt required Men to ſwear only according to the belt 
the Oath proteſteth to underſtand it in ©. For 'tis of their Judgment ; and then told to the Party who 
on his account chiefly that the Oath is taken, and took the Oath, that he ſhould be rendred guilty by it, 
not on the Swearer's: And therefore it belongs to en), if he knowingly deceiv'd. As likewiſe, when 
him too, to ſettle the Form of Words; and he ought they order d a Witneſs to ſay no more than that he 
to do this ſo plainly and clearly, as both to ſignify thought ſuch er ſuch a Matter, though perhaps he had 
how he underitands them himſelf, and to bring the ſee it with his Eyes; and pronounc'd a Fatt which the 
Swearer to acknowledge that he apprehends his ſworn Judges had examin'd and determin d, not to be, 
Meaning. And to conclude the Buſineſs, the Swearer but only to ſeem, or to appear thus or thus, Tis 
is to pronounce the ſame Words openly and diſtint- Remark of the ſame Author 2, That what is 
ly, ſo as to leave no poſſible room for Cavil or ſworn agreeable to the Mind and Intention of him 
Evaſion, Therefore, thoſe Wretches whom Tacitus who requires the Oath, ought ſtricily to be perform'd ; 
ſpeaks of ©, in vain declined to attempt the Guilt but what is not, may without Perjury be omitted; that 


2 Matth. xiv. 6, &c. d Lib. xi. c. 58. p. 44. A. Edit. Rhodom. c See Grot. I. ii. c. 13. ſ. 3. n. 2. d Hiſt. 4. c. 41. 
eLib. v. c. 10. f Lib. iv. c. 47. ſub fin. & l. iii. c. 29. de Offi. | 


\ 


Mr. BARB. NOTES on F. xiv, xv. 


+ The Promiſe was not granted with an Oath. Solomon did not ſwear, till having refuſed his Mother's Petition; he on the con- 
trary declared, that what Barhfheba came to do, ſhould colt Adonij ab his Life. The Rigour of this Prince is very hard to be ex- 
cuſed, being againſt his Brother, whoſe evil Deſigns he might have prevented another way. See Mr. Le Clerc upon 1 Kings ii. 24. 


The Roman Lawyers ſay, That if a Man has promiſed with an Oath to appear before a Judgment Seat, and is prevented by 


ſome lawful Reaſon, he is not perjur'd. Qi jurato promifit judicio ſiſti, non videtur pejeraſſe, ſi ex conceſſu cauſa hoc deſeruerit, Digeſt. 
I. it. tit. 8. Qui ſatis dare cogantur, &c. Our Author here criticizeth upon the Reflection which Homer makes upon the Oath of 
Hector, by which that 779 an Hero had promiſed to Do/on to give him the Horſes and Chariot of Achilles. Ka? i rio Eniyzoce, &c. 
He ny and was perjur'd, ſays the Poet. But our Author ſays, Hector ſwore only under this tacit Condition, © It we take the 
* Horſes and Chariot, and if you return from the Battle ſafe and ſound. So that he underſtands by the Word #iopxcs, porjur'd, an 
Oath that did not take effect. | ; 

Our Author quotes this from his Memory, and does not tell us where he had it. He has it from Aulus Gellius, where he 
of whom he ſpeaks was not a Roman Knight, but a captious Fellow. Moreover, the laſt Edition of Mr. Gronot ius reviewed by 
the MSS. relates the Jeſt after a different manner, ſo that it had nothing offenſive for the Cenſor to puniſh ; for he that made this 
unſeaſonable Jeſt, ſaid only, that he had a good Wife, but not to his Humour; for his Anſwer was, Habes equidem, inguit, unxorent, 
ſed non hercle ex animi mei ſententia. Vid. Cicero de Orat. I. ii. c. 64. & Fuft. Lipfius Var. Lect. 1. i. c. 1. In fine, a famous Law- 
yer very unfitly concludes from this Paſſage of A. Gellius, That Women were ſubject to the Reproof of the Cenſors. See Mr. Ta- 
maſius's Diſcourſe, De Fudicio ſeu Cenſura morum, c. 2. F. 12, &c. 

2 Cicero's Latin is, Juod enim ita juratum eff, ut mens conciperet fieri oportere, id ſervandum eft 3 quod aliter, id fi non feceris, 
nullum eſt perjurium. Non enim falſum jurare, perjurare eft : ſed quod ex animi tui ſententia juraris, cut verbis concifpitur more 


noſtro, id nun Facere perj urium eſt. Grotius, and our Author have followed the ordinary Editions in the firſt Words, which import, 


ut mens deferentis conciperet fieri oportere. But ſeeing the Manuſcripts acknowledge the Word deferentis, which is not there, as 
Aldus Manucius teſtifies, the ſequel of the Diſcourſe ſhews plain enough, as I think, that it is a Gloſs which has been thruſt into 
the Text by ſome body that did not attend to Cicero's Reaſoning. The Example which is found in the following Words, will 
not permit us to doubt but that he treats of him that ſwears, and not of him that impoſeth the Oath. A Cor/aire without doubt 
A Pay what he has promiſed with an Oath, or why doth he ſwear ? "Tis then mens jurantis, and not mens deferentis, in 

is, 


Wickedneſs with which they were charg'd, they trem- 
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is, if a Man happens to miſunderſtand the Party 
who puts him to his Oath, ſo as to ſwear in a diffe- 


rent Senſe from what the other conceives, he is not 


perjur'd by Non- performance. For ſince the other 


Perſon had a contrary Meaning, he muſt be ſup- 


pos'd not to have accepted of this Propoſal made 
upon Oath by the Juror; and without Acceptance 
there ariſeth no Obligation from a Promiſe. For 
it is not, as Tully goes on, always Per jury to ſwear 
what is falſe; that is, to aſſert by Oath thro' ſome 
Miſtake what is really otherwiſe ; but you are then 
perjur d, when you fail in making good what you 
ſwore, ex animi tui ſententia (as the Form is in our 
common Praflice) according to your real Sentiments and 
Perſuaſion. | 

XVI. It hath been a Diſpute amongſt ſome of our 
modern Caſuiſts, whether an Oath could be taken 
by Proxy *; that is, whether one Man could in 
the Place and in the Name of another take an Cath 
which ſhould bind the abſent Party? On which 
Point our Judgment is this: As a Perſon may in his 
Abſence contract an Obligation, ſince Conſent may 
as well be ſignify d in Writing, as viva voce; ſo 
there ſeems no Reaſon why an Oath likewiſe may 
not be expreſsꝰ d in the ſame manner. Which, after 
it hath been once ſolemnly recited, ſhall as fully 
oblige, as if the Party were there preſent, and had 
taken it by word of Mouth. Yet before it hath 
been rehears'd in this ſolemn Manner, it ſeems al- 
lowable to. revoke it; ſo that a Perſon who retracts 
an Atteſtation which he made upon Oath at a Di- 
ſtance, before it be convey'd to the Place for which 
it was deſign'd, ought not to be look d on as per- 
jur'd. Bur in the common Proceedings of Courts 
in this Affair, there ſeems to be ſomewhat not ve- 
ry proper or convenient, as that the Proctors who 
read the Inſtrument, uſe ſuch a Poſture and Cere- 
mony, as if they were to ſwear in their own Name, 
and that, for fear they ſhould ſeem to be themſelves 
obliged, they change the concluding Clauſe of the 


Oath after this manner, S help him God. Whereas 


1t might be ſufficient barely to recite the Oath of 
the abſent Party, as it lies in the Writing. How- 
ever, ſince it hath been with good Reaſon, the re- 
ceiv d Cuſtom of moſt Nations to render Oaths more 
ſacred and auguſt by the Ceremonies of Religion, 
and by ſome Sign of Devotion, to ſet the Awe and 
Reverence of the Divine Majeſty more ſenſibly 


before the Eyes of the Juror, as by Sacrifice, by 


approaching to the Altar, and the like Acts of Wor- 
ſhip ; therefore we are of Opinion, that if the Matter 


be of very important Concern, the abſent Party 


ought to be put to his Oath with the uſual Solem- 
nity, in the place where he lives ; eſpecially fince 


the Caſe requires a corporal Oath :; which Name 


we cannot give to an Oath expreſs d and convey'd 


Vid. leg. Wiſogoth. I. ik. tit. 4. c. 5. 


Of an OATH. 
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in the manner we before deſcrib d. For it is 
much more to invoke God as a Witneſs, in the 


| midſt of thoſe ſacred Rites ; which, not without 


ſome kind of pious Horror, ſignify the Divine 
Preſence ; than to write ſo many Words on Paper 
which never bluſheth. And *tis a material Conſige- 
ration, that Evidences thus given in Writing at a 
diſtance, are by the Lawyers themſelves term'd 
Teſtimonia caca , Blind Teſtimonies. 

XVII. Laſtly, It is a Queſtion uſually diſcuſs'd 
on this Head, Whether or no, and how far an Heir 
is bound by the Oaths of the Perſon ro whom he 
ſucceeds ? In which Cafe this is certain, that if by 
ſuch an Oath ſome other Party obtain'd a perfect 
Right, which ought to be ſatisfy'd either in whole 
or 1n part out of the Goods of the deceas'd; then 
the Heir is oblig'd to ſee it fulfil'd : Since this 


Burthen or Debt inhering in the Poſſeſſion, paſſeth 


to him with it. But when the Oath hath given no 
one a perte& Right, and the Obligation itſelf was 
founded barely in the Piety, Fidelity, or Conſtancy 
of the Juror, then it's plain that the Heir doth not 
ſtand bound, inaſmuch as he doth not repreſent an- 
other, as to thoſe Obligations which terminate ul- 
timately and ſolely in the Perſon deceas'd. Thus, 
for Inſtance, if a Man hath ſworn or vow'd with 
an Oath, That he will faſt once every Week; that 
he will continue in Celibacy five Tears; or, that he 
will undertake a Pilgrimage to the Holy Land ; if he 
die before he hath fulfill'd his Engagement, his Heir 


ſhall by no means be tied to perform it. But the 


Caſe is different, if a Perſon hath been Heir. ex- 
preſly under ſuch a Condition. So likewiſe, if a 
Man hath ſworn to give au Hundred Pounds yearly 
go the Poor for Ten Tears to come; and dies before 


the time is expir'd, his Heir ſhall be free from the 


Obligation ; unleſs the former Grant conferr'd on 
certain Perſons a Righr of demanding the ſaid Sum. 
For he who makes a Promiſe, and doth not withal 
give the Party a Right of challenging it as his Due, 
intends to engage his own Word only, and not his 


Eſtate ; and thereſore upon his Deceaſe the Obli- 


gation ſhall not in the leaſt affect his Poſſeſſions, 
or his Heir, unleſs an eſpecial Injunction to that 
Purpoſe were added in the Will. Erotius ® ob- 
ſerves farther, That if ſuch a Promiſe confirm'd by 
Oath was in ſome reſpect faulty, ſo as to produce a 
Right, not in regard of Man, but of God only, then 
the Heir ſhall not be charg d with the Performance. 
Which we allow, if it be ſuppos'd that the Party 
who ſwore, reſolv'd either out of a Point of Honour, 
or a Scruple of Conſcience, to fulfil ſuch a defective 
Oath, which he might, if he pleas'd, have utterly 
evacuated, by alledging ſome Deceit, or ſome Fear 
unlawfully caus'd. For otherwiſe the Queſtion is 
inſignificant ; we having above ſhewn that the Ju- 


d Lib. ii. c. 13. f. 17. 


| Mr. Bars. NOTES on F. xvi. 


7 Our Modern Law calls it, Furare in animam alterins. Mr. Hertius recites here a Paſſage out of a Letter of William the Good 


King of Sicily to Henry II. King of England, written A. D. 1176, where that Prince ſays, That all his Time it has been a Cuſtom 
in his Realm and among his Anceſtors, not to ſwear himſelf, but it is all one to lift up our Hand, or cauſe another to lift up his 
Hand for us in our preſence. Quum unum e idem putemus Sacramentum, quod vel manu propria fit, vel in anima jubentis & pre- 
ſentis juratur. That the Antient Romans ſometimes ſwore after this manner, appears by an Example which Mr. Hertius alledges 
of an Oath which Anthony made to Pompey by the Ambaſſadors he ſent to him. Dion. Hiſt. Lib. xL1x. Tit. Livius alſo tells us, That 
C. Valerius Flaccus not being able to ſwear himſelf, his Brother L. Valerius Flaccus ſwore for him by the allowance of the Se- 
nate and People, who eſteem'd ſuch an Oath good, and for the advantage of him for whom it was made. Plebeſg; ſcivit, ut per- 
Inde effet, ac fi ipſe AEdilis juraſſet, Lib. xxxi. c. 50. & ult. See what the Expoſitors of the Civil and Canon Laws ſay about 
Oaths taken by a Proxy. ; 
2 Furamentum Corporale, or, as it is called in the Code, Furamentum corporaliter præſtitutum. See the Law cited about this 
Matter, F 11. n. 3. and 1, ii. tit, 43. $7 minor ſe majorem, 8c, leg. 3. in fin, Tis an Oath that a Man takes himſelf with the ordi- 

nary Formalities. 5 e e | 
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| Caaz. II. 


ror himſelf is not in this Caſe effectually oblig'd. 
Bur what if the Heir neglects to perform a Pro- 
miſe or Covenant under Oath made by the deceaſ- 
ed, doth he hereby contra& the Guilt of Perjury ? 
It ſeems reaſonable to anſwer in the Negative. 
For that which 1n ſtrict Speech we call an Oath, 
or the Invocation of the Divine Vengeance ſuper- 
added to a common Engagement, paſſeth no far- 
ther than the Perſon of him who ſwears . Since 
e cannot (ay that the Heir put a Slight on the 
Reverence due to the Divine Majeſty, becauſe 
it was not he who call'd God to Witneſs: And 
therefore he ſhall be chargeable only with breach 
of Truſt, It alters the Matter, if the Oath were 
taken by a whole People: Ir being the Judgment 
of many, that a People, whilſt they remain ſuch, 


are by their publick Oaths put under perpetual 


Obligation. Which Opinion nevertheleſs ſeems to 
us not altogether clear and deciſive: For an Oath 
and the breach of it affects only the natural Will, 
or the Will of particular Men, and reacheth the 
compound Body, or moral Perſon, only by Com- 
munication from each Individual. The People 
therefore, as a moral Perſon, cannot invoke the 
Wrath of God upon themſelves ; but this is done 
by thoſe ſingle natural Perſons, of whom the Com- 
munity was made up. And conſequently upon the 
violation of a Promiſe or Pa& made by Oath in 
the Name of the State, thoſe Perſons only ſhall 
be guilty of Perjury, who corporally ſwore to the 
Buſineſs, if they are now conſenting to the Omiſ- 
ſion of it; but the reſt ſhall be only branded with 
the Mark of ordinary Perfidiouſneſs 2. And for 
this Reaſon we ſhould be unwilling to accuſe the 
Spartans of Perjury, in receding, after ſo many 
Ages, from Lycurgus's Inſtitutions : Or, the Ro- 
mans, in caſe they had inveſted the Ceſars with the 
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Title of Kings, notwithſtanding the Oath which 
Brutus of old impos'd on the People to the con- 
trary. Which will appear yet more evidently, if 
we conſider, that this Oath confterr'd a Right on 
no Perſon ; but the Deſign of the Romans in it was 
only to lay a Reſtraint on the Liberty of their 
Will, that they might not think of reſtoring that 
Form of Government, which had prov'd ſo unfor- 
tunate to them. By which means they might in- 
deed bind themſelves, never to ſet up a Monarchy 
in Rome ; at leaſt, ſo long as the publick Safety 
could be preſerv'd without it. For in this caſe the 
very Perſons, who took the Oath, muſt be ſup- 
poled to be releas'd from it ; becauſe then the 
Neceſſities of the State, which is conceiv'd inca- 
pable of ſubſiſting without a ſingle Governour, 
render the Matter or Subje& of the Oath unlaw- 
ful. Bur their Poſterity, unleſs they repeated the 
Oath, could not be tied by it ; as well becauſe 
their Anceſtors had no Authority thus to impoſe 
arbitrarily upon them, as becauſe the Conſent of 
Poſterity was wanting, as at preſent we ſuppoſe. 
Nor 1s it any Argument to the contrary to urge, 
that a Nation is reckon'd the ſame, tho' the par- 
ticular Members who compos'd it are all chang'd : 
And that therefore the Acts of paſt Generations 
ſeem juſtly enough to be attributed to the preſent. 


For the Acts of former Ages can then only be im- 


puted to the latter, when ſome other Party ob- 
tain d any Right as the neceſſary Conſequence of 
thoſe Acts. But in ſuch things as reſult to the 
whole Body from the Actions of particular Mem- 
bers, the Deſcendents in a People do not always 
repreſent the Progenitors, As, tho' a People have 
been heretofore eminent for martial Glory, yet 
their lazy and degenerate Race can claim no Share 
in their Triumph, or in their Fame. Yet till the 


Mr. Bars. NOTES on F. xvi. 
r Bodin, De Repub. I. v. c. alt. concludes hence very unfitly, That Princes are not obliged to ſtand to the Treaties made by 
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their Predeceſſors, though confirmed by Oaths, as Grotius has obſerved, De Fur. Bel. & Pac. 1. ii. c. 16. F. 16. n. 4. For, 
« ſays he very well, Nothing hinders but that the Promiſe may oblige the Heir, though the Obligation of an Oath be purely Per- 
&« ſonal. ” x which Gronovizs athrms, * That a Prince and his Succeſfor being one Perſon, becauſe they both repreſent the 
People, an Oath binds the Succeſſor. ” But what I ſhall ſay with our Author in the following Note, will make it appear that 
the Repreſentation falls only upon the Engagement, and not upon the Oath that attends it. 

2 Mr. Hertizs declares here againſt the Notion of our Author, and much depends upon the Authority of Grotius, which yet 
ſeems to make nothing for him. For this great Man, treating upon the Agreements made with rebellious Subjects, ſays, Lib. iii. 
c. 19. F. 8. n. 1. © That they may be confirmed by Oath, not only by the King and Senate, but alſo by the Body of the State, as 
* Lycurgus and Solon made, the one the Lacedemonians, the other the Athenians, to ſwear to obſerve their Laws; and, THAT 
© THEIR OATH MIGHT NOT LOSE ITS FORCE BY ANY CHANCE OF PERSoNs, they order'd it to be renew'd 
< every Year. In this Caſe, ſays Grotius, we can't break our Word, when the Publick Good requires it; for the Eſtate may re- 
« cede from its Right, and the Terms of the Treaty may be ſo clear as to admit of no Exception. Either I am much miſtaken, 
or theſe Words ſuppoſe the clear contrary to what Mr. Hertius infers from them, as appears from thoſe Words which I have 
written in Capital Letters, eſpecially if we compare them with the following Places of the ſame Author, iz. Grot. I. ii. 
c. 13. F. 17. C. iii. c. 19. §. 5. In ſhort, Grotius does not ſpeak at all of the Poſterity of them with whom the Treaty was 
concluded, at leaſt, he will have us know, that the Obligation of an Oath has as much force upon Poſterity, as the Promiſe to it 
annexed. The Reaſon of Mr. Hertias is no whit ſtronger. He ſays, “A People may be ſworn,' as a People.“ Be it fo, vet the 
People which is to day, is not the ſame it was an hundred Years ago; it is only thought ſo, by reaſon of the perpetual Succeſſion 
of New Citizens, who fill up the Place of thoſe who are dead, or have left their Country, and the Continuation of the Govern- 
ment. So that he comes under the real Engagements of his Anceſtors, by which he hath acquired a true Right, and which are 
by Nature perpetual, and not into that which muſt be looked upon as purely Perſonal. Now ſuch is the Oath here. In a word, 
the People that are to day have no other relation to the People that liv'd an hundred Years ago, than an Heir has to a dead Per- 
ſon, whole Promiſes, confirmed by an Oath (as Mr. Hertius holds) are to be performed, not upon account of the Oath, but upon 
the account of the Promiſe. For an Oath is only a thing accidental, a fimple Confirmation of an Engagement, which were not 
leſs valid without a kind of a religious Formality, which hath no other effect, than to aſſure him more of our F idelity, with whom 
we reſolve to keep our Word. The Example which Mr. Hertius brings of the J/rae/ites, who about 150 Years after the Death 
of Foſeph made good what that Patriarch had made their Anceſtors to ſwear, viz. to carry his Bones out of Egypt into the 
Land of Promiſe : This Example, I fay, proves only, that the I/raelites did think themſelves obliged to perform the Promiſe of 
their Anceſtors ; but there is nothing that inſinuates, that if they had not done it, they had been guilty of Perjury. We may 

lay the fame of the Murther of the Giheonites, ſuppoſing that Saul did it under a pretence that the Oath of Foſvua was null. But 
Mr. Le Clerc has well obſerv'd, that that Prince had another Pretence. See Fo/: xxi, 1, 2. As to Oaths which give no Right to a 
Perſon, as when a People having made a Law, ſwear ever after to-obſerve it, it is clear that theſe are Vows which have no Force 
any farther than as we may preſume that God accepts them, ſo that as no Perſon can oblige himſelf, but as he judges it for his 
Advantage, nothing hinders, but that not only Poſterity, but the People themſelves, who have engaged themſelves by Oath to ob- 
ſerve a Law, may afterward abrogate it, if they find it prejudicial to the End for which it was eſtabliſhed; for that exception is in- 
cluded in all Engagements which concern them only that enter into them, and we may believe that God no farther requires the 
conltant performance of Vows. See Lib. i. c. 6. F. 6. and Lib, iii. c. 6. F. 15. aforegoing. | 

Caſe 


— 
— — 


> — a 
—— — — = — cet. 
— * - 


3 — 


2 I — 
— 2 — —— 
SI = 
ES EEE 


LY 
"2 


* 425 


— 8 — — 
N —_— -” b 


= I 
— 
— 


EXE 
R 


rr 
— — — 


// / mon gre I 5 
EIS p : * : » — 
2 7 „ — 
* * 
23 EIN 


— , 
— — — 
. —— 


—— — 


o + —_ — 
* - _ 
ALE - === 
4. —— 


= * — - 
—— MESS = 


. 
4 
| 
' 


— . —— rnern—et — ah =o She. 
— — = — — . — —— — 
P * — - _ — — 
— — — — — — — — 
2 — . —— — — 
- ee _ — 


3572 


— . er order 


Caſe would be quite otherwiſe, if ſuch an Oath as 
we are ſpeaking of, hath been ſolemnly renewed by 
Poſterity, each particular Man engaging for himſelf. 
But in regard to theſe publick Obligations, Sopho- 


cles's Advice 3 might paſs for a general Rule; 


Let nothing thus be ſworn beyond recall ; 
Fir Men are frail, and human Thoughts will change. 
Antigon. ver. 394. 


And *tis no trivial Remark which Joan. Labardee 
makes in his Hiſtory of France a, That the Leagues 
of Monarchs are more firm and ſacred, than thoſe made 
by Republicks, or popular Guveruments : Becauſe when 
one Perſon only engageth tis Faith, he is ſtruck with a 
more religious Concern for the Obſervation of it, than can 
affect each Man in a Multitude, where every one conſi- 
ders, that but a little of the publick Faith, if any at 
all, comes to his ſhare ; by which Means all are eafily 
induc d to recede from the common Engagement. 
X VIII. The two principal Ends to which Oaths 
may be, and commonly are applied, are, either to 
ſtrengthen and confirm a Promiſe by ſuch a ſolemn 
Act of Religion; or to open a way to the clearing 
ſome Fact, which is at preſent doubtful, and cannot 
be conveniently made out any other way. And 
tis in this Senſe we ought to interpret Ariſtotle's 
Definition of an Oath, when he ſtiles it , an un- 
demonſtrable Aſſertion made with an Appeal to the 
Divinity; that is, an Aſſeveration, not demonſtrat- 
ed by any Arguments, but credited purely on ac- 
count of the Piety and Religion of the Swearer. 
For when the matter may be prov'd by evident and 
convincing Reaſons, tis not fair or regular to have 
recourſe to Oaths. On the other hand, when Oaths 
are to decide a Cauſe, no ſearch is made after other 
Proofs 2. Why Oaths are admitted only in deter- 


mining matters of Fact, not matters of Law or 


Right, is very obvious. For we cannot ſwear whe- 
ther a Thing be done well, or ill, but barely whe- 


ther it were done, or not done. Which being once 


known, the Court may proceed upon the Points of 

Right and Law, by infallible Evidences and Rules. 
As for the Oath which the Judges themſelves take, 
it is not aſſertory, but promiſſory; for they engage 
by it, That they will give Sentence in the Caſe before 
them, as Juſtice and Equity ſhall direct. And this 
Diviſion of Oaths into promiſſory and aſſertory, 
may comprehend them all, with regard to the two 
Ends or Uſes but now mention'd. | 


Of an OATH 
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XIX. It hath been generally the Cuſtom to make 
uſe of promiſſory Oaths in publick, as well as in 
private Cauſes, and perhaps more frequently than 
was neceſſary . Concerning which Authors haye 
obſerv d, That ſome of them are taken to introduce 
an Obligation, and are call'd Promiſſory in Specie . 
Others are added to confirm ſome Act already in 
Being. Which Diſtinction is not to be underſtood 
as if every Oath were not acceſſory to another 
Obligation; but becauſe ſome Promiſes include an 
Oath in the Compaſs of the ſame Propoſition; as 
when one ſays, I ſwear to do ſo or ſo on your Ac- 
count : Whereas many times the principal Buſineſs 
is expreſs'd in a difterent Sentence from the Oath 
which confirms it. Now tis rightly obſer vd by 
the Expoſitors of the Roman Law, and 'tis no 
more than we have already prov'd, That all Oaths 
are void which Men apply to ſtrengthen any Buſi- 
neſs in itſelf unlawful or vicious *, and which 
tends either to the impairing of the publick Good, 
or to the Prejudice of a third Perſon, tho' at the 
ſame time there are ſome ſort of Tranſactions which 
are of themſelves, in civil Cogniſance, invalid, and 
yet are rendred good and effectual by the Addi- 
tion of an Oath 3. The reaſon of which is, be- 
cauſe they are not defective in their own Nature, 
but only capable of being eaſily turn'd to the harm 
of the Party, who thus by ſwearing to them ſhews 
his full Conſent and Approbation. For ſince any 
Man may wave a Privilege or Favour not deſigu' d 
for his Benefit, he who thus refuſeth to lay hold 
on the Invalidity of the Affair, and peremptorily 
proceeds to the confirming it by an Oath, is pre- 


ſum'd to have conſider'd very ſeriouſly whether it 


makes for his Intereſt, or not. 

XX. Aſſertory Oaths, or ſuch as are applied 
to the Deciſion of Controverſies not to be ter- 
minated by other Proofs, are taken either by the 
Party concern'd in the Buſineſs, or by a third 
Man: Thoſe, who ſwear to the Facts of others, 
are term'd Witneſſes * ; whoſe Honeſty and Fi- 
delity, unleſs by ſome probable Token render- 
ed ſuſpicious, are with Juſtice allowed a very 
great Weight and Sway ; it being well ſuppos'd, 
that no Man of any Religion or Goodneſs will 
expoſe himſelf to the Divine Vengeance, for the 
Affair of another Perſon: Yet is it a wiſe Conſti- 
tution in moſt civil Governments, not lightly to 
admit Perſons to give Evidence in the Cauſe of 0- 
thers, engag'd to them by nearneſs of Birth ; which 


2 Lib. vi. p. 329. Comp. Anton. Matth. de Crimin. tit. De Perjurio, n. 15. 
Mr. BAR B. NOTES on F. xvn, xviIl, XIX, xx. 


3 The Greek is, Ava, Gore d ig àrdν“ẽ ev. 
Fedde yip A T, Thy YVOLYv: 


I The Greek is, Opnss ig: pert being raparyyrng Odo νν id · Rhet. c. 18. 


2 See F. 21, 22. following. 
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* Theſe ſorts of Oaths are either unjuſt or raſh for the moſt part. To make them innocent, we ought moſt certainly to know, 


that the Deed or Omiſſion to which we are obliged, is allowable or innocent; whether it be a thing that depends on us, and is in 
our Power; and we ought to examine whether it will not bring us into ſome Danger, though inconſiderable, of offending God, 
and breaking his Law, and if there be a neceſſity of Swearing. See the Treatiſe of Mr. Placette, 1. ii. c. 4. & 25. 

2 The Words of the Law are, Secundum itaque prædictam regulam, qua ubicungue non ſervari factum lege probibente cenſuimus, 
certum eft nec ſtipulationem hajuſmodi tenere, nec mandatum ullius efſe momenti, NEC SACRAMENTUM ADMITTI, Cod. |. 1. 
tit. 14. De Legibus, &c. leg. 5. f. 1. See alſo the Digeſts, 1. ii. c. 14. De Pais, leg. 7. F. 16. & 1. 30. tit. 1. De Legat. 


leg. 112. $. 4. 


3 *Tis a Maxim of the Canon Law, That every Oath ought to be performed, which can be _ without any Prejudice to our 


Eternal Salvation. On this account the Engagements of a Woman, the Promiſes of a Minor, and other Acts which are null by 
the Civil Law, are valid by the Pope's Sentence, upon the account of the Oath which is join'd with them. See the Decretals, 
I. 11. tit. 24. De Furej urando, c. 9. 28. & F. 11. n. 3, 4. above. But Mr. Thomahus obſerves with reaſon in his Fundam. Fur. 


Nat. & Gent. I. ii. c. 9. $.9, Sc. That it is contrary to the Nature of an Oath, which, as our Author ſufficiently proves, is 


only an Acceſſary to our Engagements, and that the Roman Clergy would by it uſurp a Power to correct the Civil Law, and the 


Sentences of the Judges; as alſo hinder, that the Promiſes and Donations made to the Church, ſhould not be weaken'd by ſuch 


juſt Exceptions. 
See J. v. c. 13. $. 9. following. 
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.. ſo ſtrong a Motive to Affection and Love: It Contract or Agreement which ſhall be burthenſome 
5 ſider d that ſuch Perſons might eaſily ſuf- to me. Whereas, in Court, when the Oath is of- 


becher Paſſion to gain the Aſcendant of their Re- fer'd by one Party, the other ſhall not decline it, 
_ 2 Nor was it altogether without Reaſon, unleſs upon very weighty Reaſons ; bur ſhall either 
= the Romans of old requir'd Witneſſes of Wealth take it himſelf, or return it to his Adverſary; that 


nd Subſtance, eſpecially in difficult and impor- is, when the Judge conceives the Claim not to be 
ant Cauſes 3 - groundleſs, and yet there is no full Evidence of the 
; XXI. But a Man may likewiſe in his own Buſi- Matter ready at hand; then if one of the Parties 
neſs, when tis his Intereſt to do ſo, ſolve the Diſ- thinks fit to refer the Buſineſs to the Conſcience of 
ute by Oath, and this either by Agreement of the the other, the Judge may fairl y look on him as Con- 
3 1 „ or by order of the Judge. For when a vi&, who neither dares in this religious manner 
Controverſy ariſeth concerning ſome Due demand- to deny the Debt, nor yet, in Return, challenge 
ed by one Man, and denied by another, the Claim- the other to affirm it with the like Solemnity, For 
ant may challenge the other Party to his Oath, this ſtarting and boggling can be attributed to 
romiſing to let fall the Suit, if he ſwears the thing nothing but to his inward Conſciouſieſs of the 
not to be owing which is requir d: And if the Per- Debt; becauſe, if he pretend to fear that Men ſhould 
ſon thus challeng d be doubtful whether he can ſwear think he ſwears only on the account of Gain, tis 
clearly and peremptorily to the Matter, as ſuppoſe eaſy for him to avoid this Suſpicion, by returning 
the Debt was transferred to him from another, then the Oath to the Claimant 7. If he is afraid that 
he may return the Oath to the Claimant, engaging the other will be perjur de, why doth not he 
to pay, if he ſhall ſwear it is his Due ?. And this ſwear himſelf? Yet Plato in his Laws * admits of 
giving and returning of the Oath between the Par- an Oath, only in ſuch Caſes, where, according to the 
dies may be made either in Court, or out of Court; Judgment of Men, no Advantage can be got by for- 
yet with this difference, that out of Court Tam ſwearing ; but where any profit may be reap'd from the 
not neceſſarily oblig'd to take the Oath when of- Perjury, there he orders that the Proceſs ſhall be manag d 


fer'd me, becauſe it implies a Contract 3; by without Oaths. 


means of which J ſhall, upon my refuſing, become XXII. And laſtly, In ſome Caſes, when other 
a Debtor. But now no Perſon, who is not inveſted Proofs are not ſufficient *, the Judge may put the 
with an Authority over me, can compel me to a Party to his Oath, though he do not deſire it; and 


2 Lib. xii. p. 987. C. Edit. Francef. 
Mr. BAR B. NOTES on . xx, xx1, XXII. 


2 The Latin of the Digeſts is, Teftium fides diligenter examinanda eff ———— an amicus ei fit, pro quo teſtimonium dat. Dig. 
I xxii. tit. 5. De teſtibus, leg. 3. See the following Law. | 

3 An lacuples, vel egens fit, ut lucri cauſa guid facile admittat, ibid. 

1 $o the Roman Law directs, Maximum remedium expediendarum litium in uſum venit jurisjurandi religio : qua vel ex pactione ip- 
forum litigatorum, vel ex auctoritate Fudicis deciduntur controverſiæ, Digeſt, Lib. xii. tit. 2. De Furejurande, &c. See Daumat's Civil 
Laws in their natural Order, Part I. I. iii. tit. 6. Se. 6. | 

2 The Roman Law ſpeaks thus, Alterum itaque eligat reus, aut ſolvat, aut juret Datur autem & alia facultas reo, ut, 
F nalit, referat jusjurandum ; & i is, qui petet, conditione jurisjurandi non utetur, judicium ei Pretor non dabit : æguiſſime enim hoc 
facit, cum non deberet diſplicere conditis juriyjurandi ei, qui detulit, Digeſt. ibid. leg. 34. $ 6, 7. Manifeſt turpitudinis & confeſſio- 
zit eft, nolle nec jurare, nec ine phayangs referre, ibid. leg. 38. 


3 'Tis a kind of Tranſactation ſay the Roman Lawyers, very well. Fusjurandum ſpeciem tranſactionis continet, Digeſt. abi ſupra, 

leg. 2. 
i But when we have once accepted an Oath, we can't refer it. Jusjurandum, quod ex conventione extra judicium defertur, re- 
ferri non poteſt, Ibid. leg. 17. And in the very Moment that the Oath is taken, the Controverſy is at an end, fo that either of 
the Parties cannot retort ; whereas, when an Oath is taken by the order of the Judge, we may require a Review of the former 
Proceedings, averring, that he hath new Matter to produce, and that he will only infiſt upon that. Admonendi ſumus, interdum 
etiam poſt jusjurandum exattum permitti conſtitutionibus principum, ex integro cauſam agere, fi quis nova inſtrumenta ſe inveniſſe dicat, 
guibus nunc ſolis uſurus fit ed fi alias inter ipſas jurejurando tranſactum fit negotium, nam conceditur eandem cauſam retractare, 
Ibid. leg. 31. See Mr. Titius's Obſervation on Lauterb. 338. 

5 Nevertheleſs, Plato, as our Author obſerves here, allows not an Oath in all affairs of Intereſt, and where Perjury may be 
an advantage in the Judgment of Men. See l. xii. of the Laws of this Philoſopher, p. 948. Edit Steph. 

6 This is a nice queſtion, Whether an Oath may be required of a Perſon, when we have reaſon to believe that he will ſwear 
fully? We ſpeak not here of a Judge; for as Mr. La Placette ſpeaks very well in his Treatiſe of an Oath, I. i. c. 13. The 
« Laws in certain Caſes order an Oath to be adminiſter'd, and he muſt conform himſelf to them without troubling himſelf about 
the manner how they who take the Oath, can do it. They alſo ſuppoſe, without doubt, that ſome conſiderable Intereſt is con- 
* cerned” This being allow'd, I am of Mr. Thomafius's Opinion, who ſays, © That this Queſtion is more curious than profitable, In- 
« flit. Juriſpr. Divin. I. ii. c. 9. For we cannot be certain that any one reſolves to forſwear himſelf; for though he have often 
« ſworn falſly, he may have repented, and may reſolve never again to commit ſuch a foul Crime deliberately ; but if he threatens 
to do it, we may believe, that he docs it that we may not put him upon ſwearing ”. I may add, That there are Men who are 
inclinable enough to do great Wickedneſſes, and yet dare not ſwear, either through ſome ſcruple of Conſcience, or through I 
know not what monſtrous pretence of Piety, which they make after their way, tho' they are free, as they think, to accommo- 
date themſelves to another's Intereſt as far as they can without falling into ſuch enormous Crimes as incenſe the Deity. Further, 
ſuppoſing we may preſume, That he, for example, who denies a Debt, or thing truſted, can't be convicted judicially ; and he 
is willing to clear himſelf by Oath, is it not almoſt the ſame thing, as if he had ſworn falſly ; ſince he is willing to do it? 


Mr. La Placette owns, that what ſuch a Perſon adds to his horrible diſpoſition by actually ſwearing falſly, is ſo ſmall a thing as is not 


tobe regarded, yet he determines, that an Oath ought not to be adminiſter'd in ſuch a Caſe, for fear of provoking God's Anger, 
and offending our weak Brethren. But the fear of Scandal does not indiſpenſibly require that a Man ſhould loſe his Goods with- 
out trying all ways poſſible to recover them, if it be a thing of Conſequence, as we ſuppoſe here it is. Beſides, the Scandal is 
leſs, if we declare the Reaſon why we will have the Party ſworn. As to God's Anger, that is not ſo much excited by the out- 
ward Act, as by the inward Diſpoſition, which in this Caſe is ſuppoſed full and entire, and is looked upon as the Act. 

In bone fidei contractibus, necnon [etiam] in ceteris cauſis, inopia probationum, per Fudicem jurejurando cauſa cognita res decidi 
oportet. C. Lib. iv. I. 1. Derebus creditis & jurejurando, Leg. 3. This pa: is ordinarily quoted, as if it meant that a Judge may ad- 
miniſter an Oath when there is an half 16 on the ſide of one of the Parties, as for Example, but one Witneſs, who may 
not be credited, though he be a Senator. But Mr. Noodt has well ſhewed in his Probabilia Faris, I. iii. c. 6. that inopia has: won 
(1. e.) want of Proofs, is when there are ſuch Proofs on both fides, that the Judges know not how to determine. For when a 


little matter would weigh down the Balance, we ought not raſhly to adminiſter an Oath. See Dige/. I. xii. tit. 2. leg. 31, where 


is, in dubiis caufis. 
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thiseither gat be may poſſeſs himſelf of ſome Right, 


or clear himſetf from the Suſpicion of ſome Fact. 
But here it muſt be obſerv'd, that tis never the 
Cuſtom to offer theſe Oaths, when either capital Pu- 
niſhment, or any grievous Inconvenience, muſt be 
the conſequence of confeſſing the Truth. For, be- 
ſides, that it looks very hard to bring a Man into 
ſo dangerous a Neceſſity on the account of an un- 
certain Fact, as that he muſt either deeply wound 
his Conſcience, or incur ſome very conſiderable Da- 
mage; little Truſt is to be given to an Oath thus 
exacted, the Minds of Men being always ready to 
entertain this Hope, That God Almighty may again 
be appeas'd, whoſe Mercy even the Perjur'd Sinner 
is not forbidden to implore. *Tis a good Remark 
of Libanius *, He ubo deſpairs of all other Means, and 
hath but one Remedy left, which is not to be obtain'd 
otherwiſe than by Lying, will certainly dare to change 
one Danger for another, knowing the preſent Miſ- 
chief which is before his Eyes to be unavoidable ; 
but, as for the future Evil, often flattering himſelf 
that he ſhall be able, by Wirſhip, Sacrifices, Gifts 
and Oblations, to bribe Heaven into a Pardon, But 
for an account of theſe ſeveral kinds of Oaths, 
the Writers on the Civil Laws are to be conſulted 
at large 3. | 

XXIII. In relation to the Breach of Oaths, this 
Queſtion till remains to be reſolv'd, ſince it is 
uſual in civil Governments. to bind Men by Oaths 
to the faithful diſcharge of their reſpective Truſts 
and Imployments, whether he is always to be 
deem'd guilty of Perjury, who hath neglected any 
one part of this Duty? Where the Controverſy is 
not about thoſe Oaths which regard ſome peculiar 
Act; as, when a Man gives his Evidence, denies 
a Truſt, forſakes a particular Promiſe, and the like 
(cor he who violates theſe ought, no doubt, to be 

branded as forſworn) but about ſuch in which the 
Party binds himſelf ro many Things together: As 
when Perſons are admitted to any Office, to be diſ- 
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art. Nor ought we to give any heed 
bene who are of 8 that N in _ 
Circumſtances may be abſolv'd from the Sin of Per. 
jury, by ſubmitting to the Penalty of the Law. For 
unleſs, when the Obligation was firſt entred Deny 
it was expreſly left to the choice of the Perſon, ei. 
ther to perform what he promis'd, or at a certain 
Price to purchaſe the liberty of doing the contra. 
ry b, the Puniſhment ſhall by no means render him 
clear from the Crime *; as we ſhall make out more 
at large hereafter. Thus he who hath ſuffer . 
Whipping for Thievery, is no leſs a Rogue =, than 
if he had never felt the Laſh. Hs 
XXIV. What is uſually canvaſs d amongſt Au- 
thors about the Diſpenſations, and relaxations of 
Oaths and of Vous, may be wholly determin'd by the 
fixing two Principles, or Rules. The firſt, That z 
Perſon, who in regard both to his Actions and his 
Poſſeſſions is under the Government of another, can 
diſpoſe of nothing to his Governour's Prejudice; and 
if any ſuch diſpoſal be made, it ſhall be lawf.1 for 
the Governour to revoke it. The other is, That he 
who is inveſted with ſuch Authority over any Per. 
ſon, may, as he ſhall think convenient, retrench 
and confine any Rights, which the Party under his 
Direction hath already obtain'd; and much more 
thoſe which he ſhall obtain hereafter. Whence it 
appears, that the Acts of Superiors are not of {ufii- 
cient force to hinder the Performance of an Oath, 
ſo far as it was truly obligatory; that is, an Oath 
not defective in it ſelf, and made about a thing 
which the Juror may diſpoſe of at his Pleaſure, can- 
not be diſannull'd by a Superior. Thus the Raman 
© Senate could not revoke the Oath which Regulus 
made to the Carthaginians, engaging him to returu: 
Thongh indeed in this particular Caſe there was 
another Reaſon ; inaſmuch as Regulus was now in a 
Condition of Slavery under his Conquerors, and 
therefore the Romans had loſt all their Power and Au- 
thority over him. But when the Subject of the Oath 


charg'd by different Performances. And here there is any 2 or Action falling under the Dirc&i- 


ſeems to be no reaſon why we ſhould ſcruple to 
take the Affirmative ſide, in caſe the Breach was 
made againſt Knowledge, and with deliberate Wick- 
edneſs. Only, that there are different degrees of 
Perjury, as well as of other Crimes. For as he is 
reckon d leſs guilty, who hath tranſgreſs d a Law or 
two, than he who hath at once renounc'd all civil 
Government, or hath committed Treaſon againſt 
his Prince; ſo he who hath violated the whole ſum 
of his Duty, contracts a more heinous and aggrava- 
ting Perjury, than he who hath broken only a 


2 Yet add Sanderſon de Oblig. Furament. prælect. iii. ſ. 18. 


Wales and Henrietta, in Gramond. Hiſt. France, B. xvi. Artic. 23. 


on of the Superior, it ſhall then borrow all its 
force from the Superior's Conſent, either tacit or 
expreſs; and he may, if it diſpleaſe him, declare 
it null and void. Nor is there the leaſt danger 
of Perjury to be fear'd, when an Oath is thus te- 
vers'd. Since the Perſon under Government ought 
to have preſuppoſed his Governour's Approbati- 
on as a neceſſary Condition. Nor doth the Su- 
perior ſin in thus cancelling what the other hath 
ſworn: becauſe he only exerciſeth his Right in hin- 


dring the Inferior from acting in Prejudice of his 


b See the Articles of Marriage between Charles Prince of 
© See Grot. I. ii. c. 13. ſ. 20. n. 1, 2. 


Mr. Bars. NOTES on F. xx11, xx11. 


2 Libanius's Greek is, „Ora & r pv Jaan &riyvogar, 25; 3Þ Vroacirerar T6pog, du ur for mA Lavokuevor Zyoiv. à 3Y TorfTo; Toaud 
uivSuvov &vTAAAQCTT Pevog nivStvg. +3v wiv iv sb, dQuxrov dg, dre 3} Fxeivs Tohadng airdv dwrarhv wg vai Bugiarg, xe) 
hep ua} Rd, na} iepeiorgs nai αανðjs kvablyuiroy, cvyyvapdvag Rv raTtorevdkont Ti; ben ExeiTa TE iv Thy Ji MEAAGY HYVES, 


Ti N T5 Zewvov 600d; iQegauar d d Th; Sr, , Thv Exw TRPSIAv npiver, nar avTrov Tov Xpbvov- 


3 Such is the Oath called Furamentum calumniæ, or de Calumnia ; which conſiſts in this, according to the Roman Law, that 
both Parties ſwear when they enter their Action, that they act honeſtly, i. e. the one, that he believes his Demand well grounded, 
and the other, that his Defence is juſt, and that neither of them deſign to find out Tricks and Evaſions to hinder or delay an equ!- 


table Determination. See Cod. I. il. tit. 59. De Furejurando propter calumniam dando, 


and the Novel xlix. c. 3. F. 1. But ſince 


this Oath is often an occaſion of Perjury either to the Plaintiff or Defendant, and ſometimes to both, it is with much reaſon 
baniſh'd moſt Courts. Another ſort of Oath famous in the Roman Law is Furamentum in litem, when the value of a Debt is re- 
ferred to the Oath of the Creditor, and the Debtor is not allowed the ſame privilege, becauſe he is a perſon not to be credited, 
or is guilty ofſome groſs fault. See Digepe. I. xii. tit. 3. De in /item jurando, & Cod. I. v. tit. 53. Mr. Thomafius in his Diſſertation, 


De pretio 1 ile N in res fungibiles non cadente, reprinted at Hall in 1707, ſpeaks many curious things on this Subject, and which 
: Ya | 


may rectify the Notions of our Modern Lawyers. 
I See Lib. viii. c. 3. f. 4. at the end. 
2 See Lib. i. c. 9. 5. 6. above. 
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Cult. II. 


juſt Prerogative. And 'tis the ſame thing as to the 
Nullity of the Oath, whether the Superior prohi- 
bits all Oaths on ſuch certain Subjects beforehand, 
or whether, when they have been already made, he 
forbids their Performance, Though, in the former 
Caſe, the Inferior incurs a very heinous Guilt, in 
thus raſhly preſuming to ſwear againſt the Prohi- 
bition. The Father, by the Jewip Law, Numb. 
xxx. 4, Cc. was allow'd to revoke the ſworn Vows 
of his Daughter, whilſt under his Direction; the 
Husband of his Wife, the Maſter of his Servant, 
if they thought convenient: For otherwiſe, the Par- 
ties here, who were to live in Obedience, might by 
ſwearing and vowing have render'd the Power of 
their Governours wholly uſeleſs. Nay, Leo Muti- 
nenſis a reports, That if any Perſon had entred on an 
Oath or Vow of what kind ſoever, and afterwards up- 
on good Reaſons repented of it; and if it did not lead 
to the Prejudice of a third Party, the Reaſon of his re- 
tracting having been produc'd and approu'd, he might 
by one Rabbin, or three other Men, be abſolu'd. An- 
other way there is, by which the effect of an Infe- 
rior's Oath may be made to depend on the Pleaſure 


of his Superior; namely, if the Superior ſo conſti- 


ture and ordain, that what the Inferior ſhall ſwear 
in ſuch a particular Caſe, ſhall not be valid till it 
hath receiv'd his Approbation. And thus in the 
Civil Law, under the Head of Oaths, it b is inſerted 
as a neceſſary Caution, That the Right of Superiors is 
always excepted in the Caſe of Swearing ; Or, that all 
Oaths are to be conſtrued with a Salvo to that right. 
Now it is evident in all theſe Inſtances, that the 
relaxation of an Oath can only be made by him 
who is inveſted with Authority over the Swearer, 
and with ſuch Authority, as implies in it this de- 
gree of Power. And therefore it was of old very 
properly claim'd and executed by the Roman Em- 
perors: As appears from l. ult. D. ad municipalem 2, 
where Antoninus and Verus diſpenſe with a certain 
Perſon's Oath, who having ſworn never to come 
into the Aſſemblies of his Order, was afterwards 
created Duumvir : Becauſe a Subject cannot by any 


Oath of his withhold his Service, when requir'd, 


by the Commonwealth. And ſo Tiberius, in Sue- 
ton „ granted a Roman Knight the Power of be- 
ing divorced from his Lady, whom he had taken 
in Adultery with his Son in law, though he had 


De ritibus Hebræorum, Par. II. c. 4. ſ. 4. 
1 Comp. Grot. loc. cit. Sect. 20. n. 3. & ad Matt. v. 37. 


d Vid. Jus. Can. c. 19. Add. tit. 55. I. it. udorum. 


Of an OATH. _—_ 


before ſworn never to put her away: The Empe- 


ror declaring, That the Oath could not be fo far e- 


tended, as to reach the preſent Caſe, where the Wife 
by ſo infamous a Crime had rendred her ſelf un- 
worthy of cohabiting any longer with her Husband. 
Afterwards the Chriſtian Emperors very frequent- 
ly delegated the Biſhops to preſide and to deter- 
mine in the Affair of Diſpenſations ; that if any 
Scruple ſhould happen to ariſe, the Opinion of 
their Sanctity and Goodneſs might ſatisfy the 
Minds of leſs intelligent Judges. Yet it is too no- 
torious how extravagantly ſome Eccleſiaſticke, 
and eſpecially he who pretends to be the chief of 
that Order, the Biſhop of Rome 3, have ſtretch'd 
this Privilege, and what a Flood of Miſchiefs 
hath over-ſpread the Chriſtian World from its 
Abuſe. And indeed, ſince we are to proceed 
by the Principles of Law in determining what 
kinds of Oaths may be releas'd, and for what Rea- 
ſons, I know not why. the Clergy ſhould aſſume 
more Authority in this Point, than the Men of the 
other Profeſſion. | 

And farther, ſometimes when an Oath cannot be 
made void on the fide of the Swearer, the force and 
efficacy of it may yet be ſtopp'd by the Superiority 
of the Party towards whom the Oath is directed, 
and who obtains a Right upon it; either by taking 
this Right from him, or by forbidding him to make 
uſe of it, in receiving what the other hath ſworn 
to pay. And this may be done either in the way 
of Puniſhment, or on account of the publick Ad- 
vantage, by virtue of the Superior's Prerogative. 
In which caſe the Swearer is free from all danger 
of Perjury, becauſe he is not the occaſion of the 
Non-performance ; and he is releas'd from all ne- 
ceſſity of fulfilling his Oath by the Party, who ei- 
ther in a dire&, or in a more eminent and extra- 
ordinary Manner, acquir'd a Right by virtue of 
it . To conclude, a Prince, who upon juſt Rea- 
ſons diſpenſeth with an Oath, doth not commit 
the leaſt Sin, in thus hindring an A& which was 
ſolemnly undertaken with the Invocation of the 
Divine Majeſty, from producing its regular Effect: 
Though the Subject may ſometimes incur a Guilt, 
by raſhly uſing the Name of God to confirm an 
Act, which he ought to have known was preju- 
dicial to the Right of his Superior. 


© Tiber. 35. 


Mr. Baxsy. NOTES on g. xx1v. 


The Latin is, Inperatores Antoninus & Verus reſcrip/erunt, gratiam ſe facere jurisjurandi ei qui juraverat, ſe ordini non inter- 
Futurum, & poſtea Duumvir creatus efſet, Digeſt. 1. 50. tit. 1. Ad municipalem, & de incolis, leg. 38. 

3 See Mr. La Placette's Treatiſe of an Oath, 1. ii. c. 24. It is evident, that an Oath is one of thoſe things by which the 
Clergy have moſt effectually advanced their temporal Intereits, and encroached upon the Rights of the Magiſtrate. Before the 
Emperors were Chriſtian, an Oath was never required of Witneſſes. *T'was Conſtantine that made the Formality neceſſary. See 


Mr. Thomaſius's Diſcourſe, De Fide Furidica, c. 2. F. 61, Cc. and in his Fundam. Fur. Nat. & Gent. 1. ii. c. 9. F. 3. After the 


Uſe of Oaths was introduced into the greateſt part of the Affairs of Life; and as the Clergy took upon them the right of judging 
of the Validity of Oaths, they by that means took upon them the Cognizance of almoſt all Civil Cauſes. We know that the Pope 


has aſſumed the Authority of diſannulling Treaties moſt ſolemnly ſworn to, as Exgenius IV. did in favour of Ladiſſaus * of 
Hungary, to Sultan Amurath II. and to abſolve all Subjects from the Oath of Allegiance made to their lawful Sovereigns. In 


a 


word, the Clergy have omitted nothing in this reſpect, no more than in other things, to ſtrengthen and increaſe their Power under 
the Name of Spiritual, which they have extended to the utmoſt, and accordingly have leſſen'd the Temporal, which they have 


left with regret to Magiſtrates and Princes, 
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356 Of the Power of 


Book IV. 


8 CHAP. III 
Of the Power of Mankind over the Things of the World, 


1. The greateſt part of the Law is employed about || iv. Some doubts about kil ing and eating living Creatures. 


worldly Things. 
11. Man uſes other Creatures by God's Ordination. 
III. Man does no Injury by deſtroying Vegetables. 


UCH is the Conſtitution of Man, that it can- 
O not be preſerved by its own internal Subſtance, 
but needs continually to take in the aſſiſtance of 
certain Things from without, as well for its Nou- 
riſhment and Support, as for its defence againſt thoſe 
many Enemies which ſeek to ruin and diflolve its 
Frame. Again, a great part of what the World af- 
fords, turns another way to the Service of Mankind, 
in rendering Life more commodious and more ealy. 
Hefiod. Op. & Dier. ver. 684. Fr Riches are the Soul 
of feeble Men * . Now with regard to theſe Matters, 
a multitude of Buſineſs and Tranſactions paſs be- 
twixt Men, and large Occaſion is adminiſtred to 
Controverſies and Strifes : And left the common 
Peace of Mankind ſhould be diſturb'd by ſuch Diſ- 
putes, as the Law of Nature hath with due Cau- 
tion provided, fo the civil Ordinances of moſt Na- 
tions are in this reſpe& found moſt careful and ſo- 
licitous. For the full illuſtration of which Subject, 
we ought firſt of all to enquire, by what Right it 
is that human Race claims the diſpoſal of other 
Creatures, whether animate, or inanimate ; for their 
. Uſe, their Conveniency, or their Pleaſure ; as like- 
wiſe on what Principle this Power is founded, in re- 
ſpe& both of the Creator, and of the Creatures 
themſelves, which Man not only ufeth, but very 
often perverts, embezzles, and deſtroys. 

II. It is therefore beyond Diſpute, that Almigh- 
ty God, inaſmuch as he is the Maker and the Pre- 
ſerver of all Things, doth likewiſe hold, as it were, 
an originary and fuper-eminent Property over all, 
and they belong ſo frictly to him, as that no one 
can pretend to the leaſt Right in them, without 
his Permiffion or Conſent. Concerning which Do- 
minion or Property of Almighty God, Philo the 
Jew (lib. de Cherubim) p. 97. Ed. Genev. treats at 
large, and with regard to that ſuperior Right, cal- 
led the Right which Men hold over things * Uſu- 
fructuary only. Yet becauſe he himſelf ſtands in 
need of no foreign Succour, and becauſe it is not 


* Apud Diogen. Laert. |. vi. ſ. 37. ubi vid. Menag. 
tom. 1. Edit. Ame. 
biſhop King's Treatiſe De Origine Mali, c. iv. ſ. 2. $. 5. 


bd Politic. I. i. c. 8. p. 304. C. Edit. Pari/. 
4 See the Honourable Mr. Boyle's Diſſertation concerning the final Cauſes of Natural Things. See Arch- 
© De Ira, I. ii. c. 27. Add Charronde la Sageſſe, I. i. c. 40. n. 3, 4,5 


v. Which yet is proved to be lawful. 
vi. The abuſe of our Right over living Creatures is 20 
be reproved. 


poſſible for any thing beſides to make an Addition 
to his Happineſs ; therefore his Goodneſs inclin'q 
him to be bountiful and gracious to his Creatures, 
and to give them the Privilege of uſing each other 
for their mutual Benefit. But Man eſpecially hath 
in ſo extraordinary a manner taſted of the Divine 
Favour, that all other Creatures are by a common 
ſtrain of Speech ſaid to have been at firſt made for 
his Uſe and Service. Though this Right of God 
over all things is very different from the Right of 
Men to the ſame Poſſeſſions. So that the Rea- 
ſoning of Diogenes the Cynick à was falſe and vain, 
when he thus argued, A Things belong to the Gods; 
wiſe Men are the Friends of the Gods ; all Things are 
common amongſt Friends ; therefore al Things belong to 
wiſe Men. Yet it is too bold and arrogant a Pre- 
tenſion in ſome Authors, whilſt they tell us, That 
ſhould any thing fail of turning to the Advantage 
of Mankind, it muſt follow, that ſuch a thing was 
created in vain ; and that tis hence apparent, that 
the whole World is the common Poſſeſſion of hu- 
man Race, and what they may (if thus taken as 
a general Body) not unjuſtly term their own. This 
was Ariſtotle's Miſtake ; ¶ then, ſays he, Nature 
males nothing imperfefaly, and nothing in vain, ſhe 
muſt of | neceſſity have made all theſe things for the 
fake of Men. Lucian © delivers himſelf to the ſame 
Purpoſe ; Had not Men been created, the Conſequence 
of the Omiſſion had been no leſi than this, That all the 
Grace and Beauty of the reſt of the World had ſhone 
without a Witneſs, or Beholder ; and that the Gods 
themſelves had deſpis d their own Wealth, as not worth 
the enjoying *. But certainly the great Frame of 
the Univerſe might, in all appearance, have been 
more compendiouſly erected and adorn'd, had it 
been the Intention of its Author to make nothing 
but what ſhould in ſome reſpe& or other ſerve the 
Occafions of Men 43. And it was not ill ſaid of 
Seneca, Nimis nos ſuſpicimus, fi digni nobis videmur, 
propter quos tanta moveantur : We are too much taken 


© Prometh. p. 181. 


Mr. Baxz. NOTES on Chap. III. b. 1, n. 


See Gronovius's firſt Note on Grotius 1. ii. c. 1. F. 11. 


The Greek of Heſod is, Rpyuara yip H THACTHL donor, B! 
* Seneca uſes the ſame Expreſſion, as Mr. Hertius has obſerved, Lſugfructus noſter eſt, cujus tempus ille arbiter muneris ſui tem. 
erat, Conſol. ad Marc. c. 10. As for that Paſſage of Euripides which M. Hertius joins to it, beſides that the Notion is much the 


fame, our Author quotes it in the next Chapter, F. 1. 


z See an E 775 Treatiſe written by Mr. e calbd 4 Diſcourſe concerning the final Cauſes of natural Things, the Extract of 


which may be found in the univerſal Library, Tom. ix. p. 63. 


And alſo a Treatiſe, De Origine Mali, written by Dr. King, Biſhop 


of Londonderry, and ſince Archbiſhop of Dublin. | 

3 Montaigne in his Eſſays ſpeaks ee like this, 1. ii. c. 12. He makes me to underſtand by his Diſcourſe upon what Foun- 
dations theſe great Advantages are built, which he prides himſelf to have over the Creatures. He perſuades himſelf that this admi- 
rable Architecture of the World, conſiſting of the Celeſtial Arch, bedeck'd with the inextinguiſhable Lights of the Sun and Stars 
moving ſo ſwiftly above our Heads, the prodigious Fluxes and Refluxes of the vaſt Ocean, were at firſt created, and have conti- 
nued ſo many Ages for our Convenience and Service. Mr. Bayle alſo in his Thoughts about a Comet, p. 226. cites another Paſ- 
ſage of Seneca, where the Philoſopher ſays, that the Cares of Providence do indeed extend to us, and we have a Part in it, but 
their end is more conſiderable than our Preſervation. Et quanquam majus illis [Soli, Lune, & ceteris Celeſtibus] propoſitum ſit 
majorgue actus ſui fructus, quam ſervare mortalia ; tamen in noſtras quoque utilitates 2 principio rerum premiſſa mens eft, & is oro 
mundo datus, ut appareat curam noſtri non inter ultima eſſe habitam. De Benefic, 1, vi. c. 23. | 
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C H AP. III. 
with the admiration of our own Nature, if we fanſy 
uur ſelves worthy to have all theſe glorious Works move 
only on our Account. Yet let this be as it will, thus 
much is evident; that Man makes his advantage 
of other Creatures, by the Grant and Licence of 
Heaven: As we may apprehend from this eaſy 
Argument, That without the uſe of thoſe things 
human Lite could not be preſerv'd, for which Ser- 
vice ſome of them do, as it were, freely deliver 
themſelves up into our Hands. Since then God 
Almighty hath conferr d on Man the Privilege of 
Life, he is at the ſame time ſuppos'd to have al- 
low'd him the Ule of every thing neceſſary for the 
keeping and maintaining of that his Gift. The 
ame Truth is confirmed by the Authority of the 
Holy Scriptures, which expreſty mention God's 
inveſting Man with Power and Dominion, not on- 
jy over Vegetables, but over every living Thing, 
produced either in the Air, in the Earth, or in the 
Sea be, Yet this Conceſſion hath not the Force of 
2 Command, but only the Allowance and Indulg- 
ence of a Privilege; which any Perſon may uſe ſo 
far as he thinks fit, but is not bound to exerciſe 
it at all times, and upon all Occaſions. For o- 
therwiſe Man would offend againſt the Divine 
Law, ſhould he let any Animal go free, or ſhould 
he neglect any Opportunity of bringing the ſame 
Creature again under his Subjection; which no 
Man in his Wits will affirm +. But ſtill this 
Power of Man over Brute Creatures is of a dif- 
ferent Nature from that Dominion or Sovereignty 
which is exercis'd over Men: Becauſe Brutes are 
not capable of any correſpondent Obedience ari- 
ſing from the Obligation; and becauſe this is a 
much more abſolute Sway, than that with which 
Men govern each other. The Divine Prohibition 
to the Jews from feeding on ſome certain Animals, 
doth by no means retrench or impair the Right of 
Men over Beaſts; the Reaſon of that Injunction 
ſeeming to have been taken from Phyſick . Mr. 
Selden d reports it, as the Opinion of the antient 
Rabbins, That Adam was forbidden to eat any 
manner of Fleſh (God having commanded him 
to feed on the Herbs of the Field e) but that Noah 
afterwards was diſpens'd with in this Particular, 
by the Grant in Gen. ix. 3. Yet ſo as to be till 
under an Obligation to abſtain from Blood, and 
from any Joint or Limb of any Creature taken from 


it whilſt alive f. The ſame Author adds, That the 


Blood of Fiſhes was excepted from the Prohibition : 
Nay, That they might eat theſe Creatures alive, as 
Oyſters, Qc. or ſuch of them as died by Chance; 
neither of which it was lawful for them to do, 
with regard to terreſtrial Animals. 


Add. Arrian. Epictet. l. i. c. 16. initio. 
ſec. Heb. 1. vii. c. 1. © See Gen. i. 29. 


| Mankind over Things. 


d Gen. 1. 28, 29. 
| Add Deuteron. Xu. 20. 
Grot. ad Gen. ix. 3. Selden de Jur. Nat. & Gen. ſec. Heb. I. vii. c. 1. 


III. If, in the next place, we conſider this Power 
of Mankind, with reſpe& to the things themſelves, 
whether animate or inanimate, which Men uſe, and 
waſte, and deſtroy; that no Injury is hereby offer'd 
to thoſe Creatures, may clearly be evinc'd, as well 
from the Nature of Man, as from the Grant and 
Allowance of God. For it can on no account ſeem 
probable, that a Maker of infinite Goodneſs, and 
of infinite Wiſdom, would impoſe ſuch a Neceſſity 
on Man, the principal of earthly Creatures, as 
that he ſhould not be able to preſerve himſelf with- 
out injuring others, and conſequently without the 
perpetual Commiſſion of Sin *. To which, if we 
add the expreſs Licence of God, that muſt remove 
all Doubt and Scruple, which might otherwiſe have 
riſen, eſpecially about the Slaughter of Animals. 
And if there appear any Cruelty or Barbarity in 
ſuch a Practice, it is ſufficiently taken off by this 
one Conſideration, That their Divine Author hath 
appointed theſe his Creatures to ſuch a Condition, 
and to ſuch a Service in the World, and hath 
granted to Men ſuch an Authority over them, 
which if they exerciſe (whether by the Deputa- 
tion, or only by the Permiſſion of God) they cer- 
tainly do no Injury. Now, as for Vegetables, and 
other things deſtitute of Senſe, there ſeems, with 
regard to them, to be no more of Difficulty in this 
Point; it being impoſſible to diſcover that they 
ſuffer any hard Treatment, or unjuſt Hurt, when 
they are conſum d by Men; eſpecially, ſince they 
mult neceſſarily periſh, and be deſtroy d, either by 


Beaſts a, or by the ſpeedy turn of the Year, and 


the Change of the Seaſons 5 and farther, ſince ma- 
ny of them had never been produc'd without hu- 
man Pains and Endeavours. The Superſtition of 
the Egyptians in abſtaining from certain Pot-herbs, 
is not of weight enough to give us any ſtop in the 
preſent Determinations. +47 

IV. But then, as to living Creatures, which are 
endued with a Senſe of their own Being, and cannot 


leave it without Pain and Trouble, the point ap- 


pears in ſome meaſure dubious to many, who have 
conſider'd the Liberty of Men againſt Brutes, only 
on the Principles of Reaſon. For, from God's al- 
lowing the firſt Man to have Dominion over other 


Animals, it doth not preſently flow as an evident 


Conſequence, that he was at the ſame time inveſted 
with ſo wide a Commiſſion, ſo infinite a Licence, 
that he might ſlay them even for unneceſſary 
Uſes*: For Man hath Dominion too over Man, 
and yet cannot in the leaſt pretend to any ſuch Li- 
cence as this againſt his Fellows. Nor could Men 
have complain'd, that the Divine Goodneſs was 
ſparing towards them, or had made an ill Pro- 


4 -De Jur. Nat. & Gen. 


© See Pſalm. exv. 16. 
b Add 


s Vid. Diodor. Sic. I. i. c. 89. 


| | Mr. Baxsy. NOTES on F. u, 11, | 
* This Remark of our Author's ought to be placed at the end of this Paragraph, where it will much better agree with the 


Senſe. 


? This is not to be doubted, although our Authors, and particularly Mr. Fleury, in his Treatiſe of the Manners of the 1/rae/ites, 


ſpeaks of it. The 1jraelites had not a better Conſtitution, nor a more. vigorous Health than the other Nations, who eat of ſuch 


ſorts of Food as they abſtained from. It ſeems that the Prohibitions of the Law were grounded upon mere politick Reaſons, ſo far 


as concerned their particular Notions, Opinions, and the Conſtitution of their Commonwealth. See Mr. Le Clerc's Note upon 

Levit. xi. 2. and Grotius, De Verit. Relig. Chriſt. 1. v. J. 9. But be that how it will, whatever Motive we attribute to the Le- 

gillator, as this Law was only poſitive, it in no wiſe deſtroys the Natural Right which Man has over the Beaſts and all other 

carthly Creatures, | 

Here is a great Diſorder in this Part of our Author's Diſcourſe, and therefore I have tranſpos'd ſome Sentences, and put them 

* RR natural Order, treating firſt of Vegetables, and then of Beaſts. | | 
Qur Author ſpeaks very pleaſantly here in all his Editions, By other Beaſts, as if the Beaſt Man did not ſpend and deſtroy 


the Vegetables, the other Beaſts would. And Mr. Hertius has overlook'd this great Miſtake in his Edition of 1706. iſi 
| viſion 
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viſion for their Neceſſities, tho they ſhould have 
been denied a Power over the Life of Animals; at 
leaſt of ſuch as did not threaten any Hurt or Dan- 
ger to the Life of Men: Inaſmuch as the Work of 
thoſe Creatures in cultivating the Earth, together 
with what comes from them otherwiſe, as Milk, 
Eggs (ſuch as are not neceſſary for the Propaga- 
tion of the Species) Wooll, and the like, might 
have been ſufficient to ſuſtain Men in a tolerable 
way of Living. Nor did God by commanding 
Men to ſacrifice them, as a Token of. Divine Wor- 
ſhip, confer any Power or Privilege of turning them 
at pleaſure into Food. For ſuch things as are law- 
ful to Mankind, only by ſome peculiar Command 
of God, may ſtill remain unlawful, except in that 
particular Caſe. Hence it was, that many of the 
antient Philoſophers utterly diſapprov'd of this 
Practice. For why ſhould Man, on the bare ac- 
count of ſuperfluous Pleaſure, rob an harmleſs Ani- 
mal of that Life which it enjoys by the Gift of 
the ſame common Creator ? Eſpecially, fince even 
the Examples of the fierceſt Wild-beaſts, of Lions, 
Wolves, and other Devourers of Fleſh, will do 
them no Service, if urg'd in their Excuſe. For 
theſe are ſo fram'd by Nature, as not to be able to 
ſupport Life, without feaſting on Blood, and to 
loath and reje& that common Proviſion afforded by 
the Earth, Whereas Men are not under the like 
caſe of Neceſſity; receiving very commodious Nou- 
riſhment from other Food, and being obliged to 
prepare Fleſh by dreſſing or ſeaſoning it, before 
they can make it agreeable to their Digeſtion, We 
hear indeed of ſome barbarous Nations, which make 
uſe of no Fleſh or Fiſh but what is raw, and ſup- 
port themſelves with that; as Rochefort: reports 
of the Coaſts on Davis's Streights. But the ſame 
Author tells us“ of the Inhabitants of the Province 
of Paſto in Peru, That they eat no manner of Fleſh ; 
and that if defired but only to taſte any, their Anſwer 
is, They are not Dogs. | DES 
Others have obſery'd, in relation to the preſent 
Enquiry, that whereas thoſe Animals, which natu- 
rally feed on Fleſh, have their Fore-teeth oblong, 
ſharp, anddivided from each other, that ſo by clo- 
ſing them with a deeper ſtroke they may grind and 
ſeparate the Prey ; Man's Teeth are ſhort, join'd 


one to the other, and ſpreading round, after the 


manner of thoſe Animals, which live on Herbs and 
Fruits: And that on this account we are neceſſi- 
tated to make uſe of Knives for dividing the Fleſh 
we eat ; whilſt the Creatures, which eat this as 
their natural Food, ſtand in no need of ſuch Aſſiſt- 
ances or Inventions : That thus we ſee Children 
by the bare impulſe of Nature loving Fruit beyond 
all other Proviſions, and preferring Apples, Cher- 
ries, and Nuts, to the moſt exquiſite Dainties of 
Fleſh ; becauſe in them Nature is not yet corrupt- 
ed, nor their Appetites debauch'd by ill Cuſtoms 
of Eating ©. It is farther evident, that the fierce- 
neſs and cruelty of Men, having been firſt ex- 
cited, encourag d, and harden'd by the Slaughters 
of Beaſts, afterwards broke out againſt their own 


Deſcript. Anti/ar. Par. I. c. 18. in I. . 11. 
4 Lib. viii. Sect. 13. 
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Kind; and thoſe, who had taken a delight in de- 
ſtroying the harmleſs Race of dumb Creatures 

made it their next ſtep to murther weak and de. 
fenceleſs Men. Diogenes Laertius, in his Life of 
Pythagoras d, reports that Philoſopher to have fotbid 
the killing of Animals * , e de hutv eU 

Wuxie, As enjoying the ſame common Right of Life and 
Sul with our ſelves. This indeed (as the Hiſtorian 
goes on) was his Pretence : But the true reaſon of his 
commanding his Followers to abſtain from all living Crea- 
tures was, That he might exerciſe and train Men u in 
a more eaſy method of Food, by means of which they 
might always have ready at hand a large Proviſion of 
Meat, requiring no Fire to dreſs it; aud as much Dri 
as they had plain Water. Fr this way of Suftenance 
he thought moſt proper to produce Health of Body, and 
Quickneſs of Mind Though Lucian (in ſomniq 
Jeu Gallo, Vol. II. p. 174.) bringing him in under 
the Shape of a Cock, makes him give this Rea- 
ſon of his Opinion : © I conſider, ſays he, that if 
the Precepts I ſet on foot were common, and 
“ ſuch as many had deliver'd before, I ſhould not 
© be able to prevail with the World to look upon 
© me as any extraordinary Perſon ; but the mor: 
* ſtrange and unuſual the Doctrine ſhould be which 
*I offer d, the more new and ſurprizing I ſhould 
appear, and gain the more Admiration. Add. 
* To. Scheffer. de Philoſoph. Ital. c. 14. 

Plutarch. in Grill, © Man, with a craving Appe- 
tite, drawing all things to himſelf, trying all 
things, taſting all things, as being ſtill ignorant 
ef his own Nature, or whatis agreeable to it, is 
the only Creature in the World that lives in ge- 
neral upon every thing which comes to his hands. 
« Firſt, He uſeth Fleſh, without the excuſe of 
„ Want or Neceſſity, when he might at any time 
e gather other Food from the Seeds and Plants, 
* with an inexhauſtible and never failing Store. 
But thro Luxury, and Diſdain of his proper and 
neceſſary Proviſion, he follows ſtrange and pol- 
luted Diet in the (laughter of Beaſts, exceeding 
the moſt ſavage Creatures in Fierceneſs and Cru- 
* elty : For Blood, and Slaughter, and Fleſh are 
* the proper ſuſtenance of the Kite, the Wolf, and 
the Dragon, as Fiſh and Spoon-meat are of Men. 
The ſame Author, in his ſecond Otation about the 
eating of Fleſh, among many other things, offers 
what follows: © At firſt they fed perhaps on ſome 
* wild or hurtful Animal; then on Birds and Fiſh ; 
* *rill their Appetite, thus taught and accuſtom'd, 
© proceeded to the Ox that labours in our Ser- 
ce vice; to the Sheep that cloaths and adorns us; 
** to the watchful Cock that guards our Houle. 
* Hence, by degrees, adding Strength and Force 
* to their inſatiable Deſires, they broke out into 
the Murther of their Brethren, and the Miſe- 
e ries of Blood and War. 


» 
cc 
cc 
cc 
cc 


cc 
cc 
cc 


cc 


Aratus Phænom. 
te The faithful Ox, accuſtom'd to the Plough, 
© Defil'd the Table. 


© Vid. Anton. le Grand. Inſtit. Philoſ. Carteſ. Part VI. Art. 3. 


Mr. BARB. NOTES on F. iv. 


I The original Greek is this, Treu yap na). T5 QoveLerv &Txyopeurv, u GT: ye Areal Thy Nd nowdy FSinatov ij ur Inovrov e 

ua} rd ev jv 79 Tpcoxyma* Td & aaybi;, Tov tpbixov &Ieyopevev dcr, ouuαννν. ua} cuvelbitov eg dung Bis Ti; dub, 056 5v- 

ropigus dur oc eivac THg TpoPt, drvpa TpooPepopivorg, na} Arby uSwp TivBaiv, Bure hp na? cwuare; Vyluav, xa? Cx ie GELTyTE TH 

viveedas. See alſo Pythagoras Speech in Ovid's Metam. xv. Fab. 2. v. 75, &c. Grot. ad Gen. xlvi. 34. Plats Timæo circ. fin. 
> Here is an heap of very needleſs Quotations, which teach us only what divers Perſons and People * 


of Meats. As the Author quotes them all at length, they make a large Page in the Original, and form a confus'd Chaos, which 
« Add. 
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« Add. Plin. l. vii. c. 45; & Val. Max. I. viii. c. 1. 


« inter damnatos, n. 8. 

« Fueton. Domitian. cap. 9. lian, V. H. lib. v. 
6 cap. 14- Dio Chryſoſt. Orat. 64. P. 592. Edit. Mo- 
« ,of}, Cicero de nat. Deor. lib. ii. c. 60. 

« Nicol. Damaſcenus reports of the Phrygians, 
© That it was a Capital Crime amongſt them to kill 
« labouring Ox, or to ſteal any Inſtrument of 
“ Agriculture. So Aloys Cadamuſt in his Voyages, 


-« c,57, 60, tells us, That the People of the King- 
% Jom of Calecut ſhew the like ſacred Veneration 


« to Oxen. And the Nomades, as Diodor. Sic. re- 


© jates, l. iii. c. 32. p. 165. Ed. Rhodom. gave the 


« Bull and the Cow, as likewiſe the Ram and the 
« Ewe, the Name of Parents, as aftording the dai- 
ey Support of Life. Strabo, l. xv. p. 490. ob- 
te ſerves of the Brachmans, that they eat the Fleſh 
« of thoſe Creatures only, which do not aſſiſt 
« Mankind in their Works. Varenius, Deſcript. 
&* Japon. c. 23. reports much the ſame of the Ja- 
© poneſe; who are ſaid likewiſe to profeſs an Aver- 
c {on to Blood, and no leſs to Milk, which they 
© take to be nothing elſe but white Blood. 
We may here likewiſe, by the way, remark 
© what is in Plutarch's Smpofiac. lib. iv. c. 4. to 
prove that Fiſh are the moſt proper Diet. For, 
« ſays he, as to the Creatures which live with us 
e upon the Earth, ſuppoſing them to have no other 
* common Rights with Mankind, yet at leaſt they 
© receive the ſame Nouriſhment, they breathe, and 
«© waſh, and drink as we do; and when we kill 
* them, their piteous Cries make us bluſh for our 
“ Cruelty : Beſides, that the greateſt part of them 
c are made familiar to us, by dwelling and feeding 
« ſo near. Whereas on the contrary, the Race of 
«* Sea Animals is utterly ſtrange to us, is born and 
© bred, and lives as twere in another World; nor 
are we reſtrain'd from killing thoſe Creatures by 
te their Cry, by their Aſpe&t, or by any Service 
te that they can do us. For they can indeed be no 
“ way uſeful in our Buſineſs, not being able ſo much 
* as to live in our Element. Our Earth is a kind 
* of Hell to them; they die almoſt as ſoon as they 
* touch it. On the other fide, the P3thagoreans 
* were more averſe to eating Fiſh than any other 
* Animals ; rhe grounds of which Opinion are exa- 
* min'd at large by the ſame Author, Symp /. l. viii. 
c. 8. So likewiſe X'philin. reports, That the Ca- 
* ledonians never taſted Fiſh ; nay, though they 


had them in great Plenty, Epit. Dien. in Sever. 


One of the Reaſons there given is this, That o- 
* ther Animals deſerve their Death at our Hands, 


by ſome way or other doing us Miſchief; where- 


as the Fiſh neither hurt us, nor are able to hurt 
* us. That amongſt other Animals ſome ought ne- 
ceſſarily to be kill'd, leſt by multiplying too faſt 
* they ſhould rob Men of their Suſtenance, as Cun- 
* nies and Hens. Whereas (again) the Fiſh, being 
born as it were in another World, give us no 
* Occaſion to hurt them: But we are ſet againſt 


2 Lib. iv. x6} &roxf5- d Add Abrah. Roger. de Bramin. 


Antillar. P. II. c. 8. 


Par. I. c. 1. & 18. 
e Cicero de Finib. bonorum & malorum. |. iii. c. 20. 
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them only becauſe our extravagant Greedineſs 
* and Luxury is ſupplied by their Deſtruction. ” 
Porphyry * is very prolix in attempting to ſhew, 
that abſtinence from Fleſh is in the higheſt manner 
the Duty of Philoſophers, who place all their Hap- 
pineſs in God, and in the Imitation of the Divine 
Nature. Amonglt a great number of Arguments, 
the Subſtance of which hath been for the moſt parr 
already deliver'd, he endeavours to demonſtrate, 
That all Souls, endued with Senſe and Memory, 
are likewiſe Partakers of Reaſon ; and that ſince we 
may diſcover thus much in other Animals, we ought 
to extend our Juſtice to them, which conſiſts princi- 
pally in offering no hurt without due Cauſe : And 
that we have a convincing Evidence of the Reaſon 
of Brutes, in their being capable of Madneſs and 
Diſtraction. To this time the Benjans in Cambay, 
believing the Souls of Men to remove at Death in- 
to the Bodies of Beaſts, never harm any living 
Creature, nor dare to turn them into Food : Nay, 
they have Hoſpitals erected on purpoſe, for the re- 
ception of diſeaſed and maimed Birds *. Phill. Bal- 
dzus in his deſcription of the Iſland Ceilon © reports, 
That the Bramines, even when converted to Chriſtiani- 
ty, keep their old Method of Living ; and that if they 
be encounter'd with that Text of Scripture, To the 
Clean all things are clean; they reply in another, 
that, The Kingdom of God is not in Meat and 
Drink: That they have been ever accuſtom d to their 
light and eaſy Diet, and find themſelves very well up- 
on it, Thus the whole Nation of the Apalchitæ, 
of old, never taſted Fleſh or Fiſh, till they learnt 
this Cuſtom from the Europeans a. 

V. Bur, though in theſe Arguments and Au- 
thorities ſo much ought j.ſtly ro be commended, 
as makes for the Encouragement of Temperance 
and Frugality, and for the hindering the finer Spi- 
rits from being obſtructed, and as it weie mir'd up 
with too groſs Feeding ; yet, that the killing and 
the eating of animate Creatures is really not ſinful, 
way be ſufficiently made out on the bare ſtrength 
of Reaſon : And the main Evidence ſeems to be 
this, That no mutual Right or Obligation paileth 
1 between Men and Brutes, nor ought to paſs by 


the direction of Nature . For we neither find that 


the Law of Nature, by virtue of its abſolute Au- 
thority, commands us to maintain Friendſhip and 
Society with Brutes ; nor are they capable of ſu- 
ſtaining any Obligation rowards Men ariſing from 
Covenants. From which Defect of all common 
Right there follows, as it were, a State of War 
betwixt thoſe who both are able to hurt each o- 
ther, and are upon very probable grounds ſuppos'd 
to be willing. And in this State each Party hath 
liberty to do to the other, with whom he is thus 
engag'd in Hoſtility, whatſoever he thinks condu- 
cive to his own Intereſt and Convenience. Yer 
ſuch a ſtate of War, in which Men ſtand towards 
Brutes, is very different from that which ſometimes 
ariſerh from Men's Claſhing amongſt themſelves: 


1. 4 Rochefort deſcript. 


Mr. BARB. NOTES on g. v. 


1 See l. ii. c. 3. F. 2. before-going, and Grotius, 1.1. c. 1. f. 11. Cicero has a Paſſage alſo from whence this Conſequence 
ſeems to be drawn, Homini nibil juris efſe cum beſtiis. Preclare enim Chryſippus, catera nata efſe hominum catiſa & Deorum, eos 
autem communitatis & ſocietatis ſue, ut beſtiis homines uti ad utilitatem ſuam paſfint fine injurid. The ſame Author alſo has ano- 
ther Paſſage, ſhewing the Right that Man has over Beaſts and other Creatures: Jtaque ad hominum commoditates & uſus tanta re- 
rum ubertaten natura largita eſt, ut ea, que gignuntur, donata conſulto nobis, non fortuito nata pideantur; nec ſalum ea que frugibus 
atque bactis terre fartu profunduntur, ſed etiam pecudes; quod perſpicuum fit, partim ofſe ad uſum bominum, partim ad fructum, partim 


ad veſcendun procreatas. De Legibus, 1. i. c. 8. 
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Inaſmuch as the latter is neither univerſal, nor 


\ a perpetual, nor extends itſelf promiſcuouſly to all 


manner of Licenſe againſt each other *. As for 
the fiercer Animals, they give evident Proofs of 


their being placed in this hoſtile State, whilſt up- 


on every Advantage and Opportunity they are rea- 
dy to exerciſe their Violence againſt Men ; and he 
that would have us ſpare theſe, doth at the ſame 
time require us to put them. under fiercer Circum- 
ſtances, and a more ſecure Condition than our 
ſelves. And then the more mild and gentle Crea- 
tures do not offer themſelves to the Service of Men, 
by virtue of any Obligation, but as they are either 
bribed by Food, or conſtrained by Force ; upon 
Removal of which Inducements they will return 
to their natural Liberty, and ſome of them will be 
ſo hardy as to aſſault and encounter Man. Again, 
others increaſe ſo prodigiouſly, that tis neceſſary 
for us to retrench their Number, leſt we ſhould be 
our ſelves reduced to a narrow and inconvenient 
Dwelling *. Tis to no purpoſe denied by ſome, 
that the lawfulneſs of hurting and of eating Brute 
Creatures may be inferr'd from this Defe& of com- 
mon Right between them and Men : Becauſe (ſay 
theſe Authors) though no Injury be done to the Brutes, 
jet we injure the Creator of them (unleſs we are ſure 
of his Conſent) as likewiſe their Owners or Proprietors. 


But this Objection is vain and idle: For that ve- 


ry Conſideration, that the Divine Creator hath 
not eſtabliſh'd a Right common to Men with 
Brutes, is a ſufficient Evidence that he ſuſtains no 
Injury, when they are hurt by Men; becauſe he 
himſelf was pleas'd to ordain this State and Con- 
dition between the former and the latter. And, 
as to the other Part of the Obje&ion, tis a dit- 
ferent Queſtion, Whether Man can do any Injury 


to a Brute? And whether by the Intervention or 


Occaſion of a. Brute, he may 1njure another Man ? 
The firſt is only denied by what we are now aſ- 
ſerting, and not the ſecond : Nor will it be im- 
pertinent to the Argument in hand, to add this 
farther Remark, That ſince the tame and harmleſs 


2 See Exod. xxiii. 29. Deur. vii. 22. Add Gaſend. Syntagm. Philoſoph. Epicur. Part III. c. 27. 
4 Exod. xx. 10. xxiii. 12. Deut. v. 14. xxv. 4. 1 Cor. ix. 9. Num. xxil. 


Gyot. I. i. c. 1. f. 11. © Matt. vi. 26. 


Of the Power of 


Book IV. 
Beaſts would be otherwiſe expoſed an eaſy Prey 
to the Violence and to the Hunger of the wild ang 
ravenous, their Condition is rather better'd than 
impair d by that high degree of Power which Men 
exerciſe over them; which, in affording them a 
conſtant Proviſion of Food, doth, as it were, pay 
them the Price of their Lite, and likewiſe protects 


them againſt the Aſſaults of their ſavage Enemies. 
Now, what hath been here ſuppos'd, That there 


is no common Right uniting and equally affecting 


Men and Brutes, others have long ſince demon- 
ſtrated *. Which too is the Reaſon (as we may 
_ add by the way) why Property obtains its 

orce and Effect only againſt other Men, and not 
in like manner againſt Brutes; inaſmuch as they 
when they devour what we poſſeſs, cannot . 
ſaid to do us an Injury. Thus God, in the 
Language of Scripture, feeds the Birds +, even 
when they conſume the Corn produc'd by our 
Toil and Labour. Yet the Owner of Beaſts may 
ſometimes do us Injury or Damage, when they 
break in and deſtroy our Harveit ; for not keeping 
them with a ſtricter Care. In one reſpe& indeed, 
and in a very wide Senſe, the Beaſts themſelves 
may be ſaid to have the ſame Right with us ; 


when, by the ſame Right (as it were) by which 


they invade our Poſſeſſions, by the ſame we drive 
them from thence. | 

VI. Let that the Abuſe of this Power, and eſpe- 
cially ſuch as is attended with fooliſh Cruelty and 
Barbarity, deſerves to come under Cerſure ?, is be- 
yond Diſpute. For, as it is the Intereſt of particu- 
lar States, that no Perſon ſquander away, or waſte 


and ſpoil his Poſſeſſions; ſo it turns to the preju- 


dice of the univerſal Society of Mankind, and to 
the diſhonour of G op, the giver of ſo great Gifts, 
to conſume them idly and wantonly, withoutpro- 
moting any Benefit or Advantage of Life. Thus 
God was pleas d eſpecially to command the Jews, 
to allow their Cattle a Reſt from all Work on the 
Seventh Day d. Plutarch e tells us, The Atheni- 


ans inflifted a Penalty on a certain Per ſon who had 


d See Lib. ii. c. 3.1. 2. & 


28, 32. Prov. Xt. 10. Comp. Deut. xx. 19. Rom. viii. 19, &c. © Orat. 1. De Uſu Carn. 


Mr. BAR B. NOTES on g. v, vi. 


2 From this Place to the end of this Paragraph J have been obliged to tranſpoſe almoſt all the Sentences of the Original, upon | 


the account of the extreme Careleſſneſs of the Author in putting in ſome Additions. 

3 Twill be proper here to put in two Reflections made by Mr. Le Clerr in his Phyſicks, I. iv. c. 12. f. 1 5. 1. The Beaſts which 
« we kill would die of themſelves in a few Years; and when they die, their Souls die as well as their Bodies; ſo that they loſe no- 
thing by Death. It is certainly a piece of Cruelty to deprive thoſe Beings, that have Senſe, of a thing which they are ſenſible 
they have a Loſs of, and which may be a Grief to them, but not to deſtroy a Being which has no Senſe after its Deſtruction. So 
« that the Man that kills another ought to be puniſh'd for his Cruelty, becauſe Mens Souls ſurvive their Bodies, and paſs into an 
«« Eſtate, where they lament their Deprivation of Life. But Beaſts, being once dead, feel nothing; becauſe their Soul periſhes at 
« the ſame time, in what manner ſoever it be done. 2. It is Cruelty to ſeparate from the Body of a living Creature a Nature that 
«© hath Senſe, and is profitable to another ſo long as it is united to the Body, as it happens when a Man is ſlain, whoſe Loſs is an 
« Injury to the Society of which he was a Member. But tis no Cruelty to ſlay a living Creature, which is of no Uſe to another 
« but when tis dead, and would do Miſchief while it lives. For tis evident, that if no Beaſts were ſlain, their great Number would 
« be noxious to Man.“ All theſe Reaſons prove beyond contradiction, that Man doth Beaſts no Injur y by ſlaying and eating them. 
But it may not be alſo unprofitable to ſhew, after Archbiſhop King, De Origine Mali, c. 4. Set. 5. F. 5. 'That Beaſts can't com- 
Plain, that they were appointed by the Creator to be Food for Men. God gave them Life upon that Condition, and they had never 
been, had it not been for that. Wherefore they ought, if they had Senſe enough, to praiſe their Creator of whom they hold it, 
becauſe it is better to enjoy Life and Senſe for {ome time, than to be always a Lump of Matter, and void of all Perception. Be- 
ſides, Beaſts enjoy preſent Satisfaction always, without remembring what is paſt, or diſquieting themſelves with what's to come; 
and after all they ſuffer leſs by being kill'd, than they would if they died of a Diſeaſe or old Age. | 

7 See Note 1. on Section iv. of the following Chapter. 

Marcus Antoninus ſpeaks to this purpoſe in this fine Paſſage of his Reflections, Tore wiv &a6yor; bels na? c mpkypacn va 
u ros ονν, &g Abyov Exuv, AS⁰ MA EX XKph eyaaoMptvus, xa? SAU ip. Torg 33 &vBpwTog, bg Abyov & ph rowvarineg, |. vi. c. 23. 
2. e. uſe all Creatures and all other things nobly and freely, as a Man who hath Reaſon ought to uſe ſuch things as have none. 


As for Men, uſe them according to the Laws of Society, as Men of Reaſon ought to be uſed. See alſo Sad-der in the Religion 


of the antient Perfans put out by Mr. Hyde, Port. 38. In ſhort, the Abuſe of that Power, which Men have over Beaſts, is the 
more criminal, becauſe it often tends to the Prejudice of Men. Hence it is, that the Laws of Triprolemus forbid the killing of any 
Creatures, whoſe Labour we make uſe of. Porphyr. De Alſtinen. l. iv, f. 22. And it was a Capital Crime among the Phrygians, 
as Nicolas Damaſcenus teſtifies, | | : 
ftripp d 


* 


n.. 


Car Ill. Mankind over Things. "= 


* 44 Ram of his Skin whilſt alive *. And the Aud them. Comp. Dent. xxii. 6, 7, agreeable to 


Followers of Pythagoras, as Porphyry obſerves, made which is that of Phocylides, 

Gentleneſs and Mercy towards Beaſts the Intro- | | 

duction to Love and Pity towards Men, l. iii. The Neſt's whole Family you muſt not ſeize, 

c. 20. p. 125. Ed. Cantab. de Abſtinentia. Nor was But leave the Dam a future Brood to raiſe. 

the Advice of the Chineſe Philoſopher, Mentius, al- | 

together amiſs, That the King ſhould give no Perſons The Action of Alexander Severus 3 (recorded by 

leave to ufe Nets with ſmall Maſbes; that by this means Lampridins, c. 22.) is likewiſe worthy to be men- 

the greater Fiſb only ſhould be taken, and the leſſer have tion d on this occaſion. When the People of Rome, 

power to eſcape ; which ſufficiently growing up in the complain'd to him of a grear Dearth and Scarcity, 

following Tears, would afford a ſupply at all times, and he ask d them, by a publick Officer, what kind of 
y all Perſons. As likewiſe, that none ſhould be al- Meat was dear; and finding by the common Cry 

Id to kill Hens, Porkers, or other Animals, before that Beef and Pork were the Subject of the Com 

they were come to their full growth; that they might plaint, he did not lower the Price, but order d that 

the more eafily give a full and conſtant Proviſion of none ſhould kill a Cow or Heifer, a Sow or Sucking 

Fleſh. Whence it became a Cuſtom amongſt the Chi- Pig: And by this means within a Lear, or leſs than two 

neſe, never to kill any living Creatures, till they had Years, there was ſuch Plenty of both Sorts, that from 

attain d that pitch and maturity, which Nature had aſ- Eight-pence the Pound, they came to Three-pence. 


Mr. Bars. NOTES on F. vu. 


2 The Greek is, Of 82 Iludayipeo: Thu pg 7% hui, wpairyrae (erairyv Exoryonvro TY Qiazviidry na) O. ATI pov, Porphyr. 
de abſtinen. l. iii. c. 20. Sec Mr. Le Clerc's Comment. on Gen. ix. 4. and what I have ſaid in my Treatiſe of Gaming, I. iii. c. 5.4.7. 


3 This Example is not much to the purpoſe, becauſe it reſpects an Expedient which Alexander Severus made uſe of upon a 


particular occaſion, wherein it does not appear that there was any abuſe. 
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CH AP. IV. 
Of the Origin of Dominion or Property. 


1. Property and Community are moral Qualities. | vm. The Opinion of the Antients about the Original 


u. What is Property and Community. of Dominion or Priperty. 
ui. That it has no place, but where there are more ix, Grotius's Judgment con ſider d. 


Men than one. xX. X1, XII, xII. The Arguments 7 thoſe who deny 
iv. It proceeds immediately from an Agreement a- the Community of Goods uſed amoug the An- 
mong Men. tients. 
v. Of the Antient Community of Goods. | | wiv. In what Senſe Dominion is ſaid to be by natural 


Right. 


I. By what degrees Men departed from it. | | 
xv. How far Infants are capable of Property. 


vn. That it was profitable to Mankind. 


—— 


HAT this Power of Mankind over Things all owing to another Principle: Of, which, before 

ever began to take effect in relation to other we proceed to treat, it ſeems neceſſary to premiſe, 
Men (for no human Property ought to be op- that Property and Communien are moral Qualities, 
pos d to the tranſcendent Right of GOD) *® * or, which do not affect the Things themſelves, as to 
that this indefinite Right was converted into their intrinſick Nature, but only produce a moral 
Diminion * , by virtue of which ſuch or ſuch a Effect with regard to other Perfons : And that theſe 
Thing belongs to one Perſon, and to none elſe, is Qualities, as all others of the ſame Kind, derive 


their 
Vid. Exripid. Phœniſſ. v. 558, 6c. 


Mr. BAR B. NOTES on Chap. IV. 6. 1 
T Furipides's Words are, 


Obo, Ta xpynar' ie xixryvra: Boro), Men poſleſs nothing of their own, but are 
Tz Tov Od 3' Axor ET HEASneda' 'The Stewards of the Goods, which to their Care 
"Orav d xf, adrà dQaipivrar . The Gods commit, and take away when they ſee fit. 


| | | | See Lev. xxv. 23: Pſal. xxiv. x. 

2 Men by the Conceſſion of the Creator and Supreme 2 of the Univerſe have naturally a full power to make uſe of 
the Creatures, as they ſee fit, according to the ſtrength of their Reaſon. If there had never been but one Man in the World; 
2s Adam was alone for a little time, the effect of his Power had been reduc'd to this, That nothing had been done contrary to 
the Will of the Creator, by diſpoſing of what had been preſented to him according to his Humour. But Mankind began to frame 


and perpetuate themſelves from Generation to Generation, from the moment that they became more than one Man, firice by Na- 


ture one had not more power than another over the Beaſts and inanimate Creatures. Every one acquir'd a Right, by virtue of 
which another ought to permit him to enjoy, as well as himſelf, all thoſe things which their Creator had granted them the uſe 
of in common. When any one finds a thing to pleaſe him, from the time he had got the Poſſeſſiom of it, no other Man ought 
to take it from him, but ſuppoſing it to be of that Nature, as not to be conſumed by the uſage, he may appropriate it to himſelf 
0 long as he has occaſion for it; and others do him an Injury, if they would make uſe of it in their turn. So long as there 
were but few Men, and they contented themſelves with ſuch Fruits of the Earth as grew up without Tillage, they needed to 
poſſeſs themſelves of nothing but what was for preſent uſe, and here we may believe that all their Cares and Claims were bounded, 
and ſo all things were common. But when Mankind was conſiderably multiply'd, and they contriv'd to til} the Ground, and 
ſeek out ways to render their Lives more commodious and agreeable, there was no way left to live in that Community; but 


Men muſt fix upon ſomething, and *twas juſt, that what was gotten by Labour and Induſtry ſhould be made ſuch a Property, that 
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362 Of the Origin of © 


their Birth from Indiſpoſition. And therefore tis 
an idle Queſtion, Whether the Property of things a- 
riſe from Nature, or from Inſtitution? Since we 
have plain evidence, that it proceeds from the Im- 
poſition of Men; and that the natural Subſtance of 
things ſuffers no Alteration, whether Property be 
added to them, or taken from them. 

II. In the next place, we ought with due accura- 
cy to weigh and examine what Communion is, and 
what Property, or Dominion. The Term Communion 
15 taken either negatively, or poſitively. In the 
former manner things are ſaid tobe common, as con- 
ſider d before any human Act or Agreement had de- 
clared them to belong to one rather than to another. 
In the ſame ſenſe, things thus conſider d are ſaid to 
be No Body s, rather negatively, than privatively, i. e. 
that they are not yet aſſign d to any particular Per- 
ſon, not that they are incapable of being ſo aſſigu d. 
They are likewiſe term'd res iu medio quibuſvis ex- 
puſitæ, Things that lie free for any Taker. But in 
the poſitive Signification of the Word, common 
Things differ from appropriate only in this Reſpect, 


That the latter belong to one perſon only, the for- 


mer to many Perſons together, though in the very 
ſame manner. To proceed, Property or Dominicn, 
is a Right, by which the very Subſtance *, as it were, 
of a Thing, ſo belongs to one Perſon, that it doth not 
in whole belong, after the ſame manner, to any other, 
For we take Dominion and Property to be the very 


ſame. Though ſome affirm the Right, as ſeparated 


from the Uſe and Profit, to be Property, and as join'd 
with the Uſe and Profit, to be Dominion; which ne- 
vertheleſs is a difference that doth not perpetually 
hold. Some again are over-nice, whilſt by Proper- 
ty they underſtand the Thing it ſelf under that 
Quality, by which it belongs to me, and to none 
beſides; and by Dominion a Right to diſpoſe of the 
ſaid Thing, as I pleaſe, which flows from Property 
in the manner of an Etfect; ſo that the Dominion 
ſhall be lodg'd in the Perſon, but the Property ſhall 
ſeem rather to inhere in the Thing. In which 
Diſtin&ion it is falſly ſuppos'd, that Dominion is as 
it were the Effect of Property; whereas if a Man 
thinks it at all neceſſary thus to divide them, the 
reyerſe of this is rather true. For the Right, ſtrict- 
ly ſpeaking, inheres in the Perſon, from which the 


things themſelves derive ſome kind of. extrinſical 
Denomination. And this appears ſufficiently evi 
dent from hence, That the Right dying with the 
Perſon, the things ceaſe to be appropriated, with. 
out any change in their Subſtance, or in other na- 
tural Qualities and Affections. | 
Now the force of Property is ſuch, that we ma 
at our pleaſure diſpoſe * of the things which we hold 
by this Right, and may keep any other Perſon 
from the ule of them; unleſs he hath obtain'd from 
us, by Covenant, a particular Right to this pur- 
poſe: And that therefore whilſt they continue ours 
they cannot after the ſame manner, and in Whole 
3, be another's. I ſay, after the ſame manner; for 
neither as there is no reaſon to the contrary, ſo 
Cuſtom intorms us, that the ſame thing may belong 
to ſeveral Perſons at once, according to their diffe- 
rent ways of holding or owning it. Thus the Com- 
monwealth, the Landlord, and the Tenant, by 
Copy or Leaſe, may be ſaid each of them to have 
the Property of the ſame piece of Ground ; the firſt 
an eminent Property !; the ſecond a direct, and the 
laſt an aſefuls. It was added likewile, in whole *; 
for many Perſons may, even in the ſame way, hold 
the ſame thing, yet not in whole, but each accord- 
ing to his determinate Share. As is the caſe in thoſe 
Goods which are, without Diviſion 7, poſſeſs d by 
many together, who all happen to have the ſame 
kind of Property with regard to the ſame thing, 
Sometimes we conceive Property to be divided in- 
to ſeveral Parts; or (if any one I kes this Expreſſi- 
on better) to admit of ſeveral Degrees. For thus 
tis frequently diſtinguiſh'd into plenary, and dimi- 
nutive. The former is either join'd with what they 
call eminent Property, in which manner civil States, 
or the Heads and Governours of them, poſſeſs their 
Goods; or elſe disjoin'd from it, and term'd vulgar; 
by which a private Man enjoys a full power of diſ- 
poſing of his Goods, except ſo far that the Ule of 
them be not under the Direction of the municipal 
Laws. Diminution of Property may be made ſeve- 
ral ways, as that the bare Exerciſe or Adminiſtra- 
tion of ir ſhall be reſtrain'd ; or that the Profic and 
Advantage of it ſhall be leſſen'd; or laſtly, that 
ſome what ſhall be cut off from the very Property 
it ſelf. The firſt happens * , when by Covenant, 


* Vid. Ziegler ad Grot. 1 ii. c. 2. ſ. 1. Þ Plures eandem rem in ſolidum poſſidere non poſſunt, D. I. iv. tit. 2. De acquirenda 


vel amittenda poſſeſſione, leg. 3.1. 5. 


Mr. BRB. NOTES on H. 1, 11, 


no other might have to do with it without his Permiſſion. Wherefore every one poſſeſſed himſelf of certain things with a deſign 
to keep them always, and not to part with thera unleſs it be by diſpoſing of them to whom they think fit, either alive or dying, at 
leaſt declaring openly not to abandon them, and leave them to the firſt Occupant. Thus the property of Goods was firſt eſta- 
bliſh'd, of which the Mark of Diſtinction is, That others are always excluded, whereas when all things were common, others 
were not excluded from the things of which every one was poſſeſſed but for a little time, 7. 6. as long as they were actually in 
uſe. Then were civil Societies formed, the Rights of Property were ſettled, and order'd divers ways according to the Laws 
agreed on. Thus have I given, as I think, in a few Words, a clear and exact notion of this Matter, about which our Author 
enlarges much, and yet reaſons obſcurely ; and which has long been perplex'd with vain Subtilties. If we joyn this with Note 4. 
of Paragraph 4. we ſhall have Principles ſufficient to judge well of it, and to rectify the Notions of other Authors, who have 


written about it. See alſo chap. vi. F. 1. Note 1. 


See Note 2. of the precedent Section, where you'll find a more natural and exact Definition. Our Author gives us a Notion 
of a particular property, rather than a general one, conſider'd in oppoſition to an univerſal Community of Goods. 

2 So fays the Civil Law, Nam ſue quidem guiſque rei moderator, atque arbiter, &c. Cod. I. iv. tit. 35. Mandati, &c. leg. 21- 

3 So the Civil Law ſpeaks, Et ait Celſus filius, duorum quidem in ſolidum dominium, vel palſeſſionem eſſe non poſſe, Digeſt. J. xut. 


tit. 6. Commodati vel contra, leg. 5.4. 15. 
4 See Lib. viii. c. 5. 1. 


7. + 3 

5 Our Author explains in the next Line, what is meant by direct and uſeful Property, as the Modern Lawyers diſtinguiſh. 

In ſhort, Uſeful Property imports a greater Right than direct Property, and is rather a Right Perſonal than Real, as Mr. 7:1:us ob- 
ſerves in his Jus Privatum Romano German. &c. which was publiſh'd in 1709. Lib. iii. c. 11. $. 3. 


s See Chap. viii. $. 3: following. 
7 So the Civil Law ſp 
Digeſt. I. xiii. tit. 6. Commod. vel contra, leg. 5. F. 1 


eaks, Nec quenquam partis corporis dominum eſſe, ſed totius corporis pro indiviſo pro parte dominiam havere. 


5 
See the Iaſtitutes, I. ii. tit. 8. Quibus alienare licet, vel non licet. 
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or by Teſtament, or by the Command and Autho- 
criry of Law, on account either of the Condition of 
the Perſons, or of the Quality of the Things, or for 
ſome other juſt Cauſes, the Alienation of Poſſeſſions 
is either prohibited, or confin'd within certain Li- 
mits ?, yet ſo as that no Right to the ſaid Poſſeſ- 
fons is hereby derived upon others. Add Theo- 
phraſtus's Will in Diog. Laert. l. v. ſ. 53. The Ad- 
vantage of Property is leſſen d, if either the full 
Uſe and Enjoyment of my Goods is in the Hands of 
another, without Loan or Hire; or otherwiſe, if 1 
am bound to allow another ſome particular Uſe of 
them, by way of Service. Laſtly, the Property it 
ſelf is then retrench d, when we grant to another, 


belides the full Right of uſing and enjoying what 


js ours, a Right likewiſe of alienating it after a cer- 
tain manner; and ſuch a Right too, as is in ſome 
ſort perpetual, In which caſe, he who retains the 
Property, though thus abridg d, and holds a ſuperior 
Power over the Poſſeſſion, is ſaid to have a dirett 
Property; and he who, together with the Right of 
uſing and enjoying, partakes likewiſe of the Pro- 

rty in the manner betore deſcrib'd, is ſaid to have 
an uſeful Property «in the Poſſeſſion thus granted to 
him * Where we may. obſerve, by the way, what 
Limitation ought to be added to that common Rule 
with the Lawyers, What is already a Man'sown, can't 
became more his own *?, Whence they conclude, 
that no Pawn u, no Charge, no Bargain of Buy- 
ing, or of letting to Hire, can poſſibly ſtand, when 
made to him who is already the Proprietor of the 
thing thus diſpos d of. As likewiſe if a Teſtator 
happens to bequeath to the Legatee what was his 
own before, the Act is void and fruitleſs 2. And 
ſo too, that no one can , to any purpoſe, ſtipu- 
late or bargain for a thing that will be his own 


without any ſuch Conditions; with other the like 


Caſes. All which are true, unleſs it ſo happen, that 
a diminutive Property ſhould, by any of theſe means, 
be advanc'd to a greater degree of Plenitude b. 
Farther, ſince the ſame thing may be poſleſs'd ei- 
ther in whole by one, or elſe by many “, with- 
out falling under a Diviſion; ſo that each Perſon, 


according to his determinate Share, ſhall have an 


equal Right in it; hence it comes to pals that things 
are, in this reſpect, diſtinguiſh'd into proper, and 


Dominion or Property. 363 


common, as the word common is taken in its latter 


Signification ; implying that the ſame thing is by 


the ſame kind of Dominion heid by ſeveral Men; 
without being divided, or parcell'd out amongſt 
them. And this Communion differs from Property, 
ſtri&ly ſo called, only with regard to the Subject in 


which it is terminated and lodg'd ; a prefer or ap- 


propriated thing belonging to one Perſon aione, a 
common thing to ſeveral, but not with regard to the 
manner or the virtue of the Dominion; for many 
Perſons have the ſame Right over a commen thing; 
as a ſingle Perſon hath over a proper thing : And 
as the Propriety of a thing appertaining to one only 
excludes all others from an equal Right in the ſame 
thing; ſo a common thing excludes all others but 
thoſe to whom it is ſaid to be common. Now ſince 
neither of theſe Commoners hath a Right extending 
it ſelf to the whole thing, but only to a part of it, 
though ſuppos'd to remain undivided ; it is manifeſt 
that no one Perſon can, by his own Right, diſpoſe 
of the thing entirely, but only according to his 
fix d Proportion : And that if any Reſolution 
is to be taken, any Bargain to be made about the 
whole, the Conſent and Act of each Commoner 
is neceſſarily required. Ziegler, Felden , and 
Bæcler „ in their Obſervations on Grotius, have 
all confounded negative Communion with poſitive : 
On account of which Miſtake many Arguments 
have been thrown away to no purpoſe, in diſcuſſing 
this Point; as will appear hereafter. Whar Seneca 
hath deliver'd about the ſeveral kinds of Commu- 
nion, may not be impertinent to our preſent Sub- 
jet f: I hoid all things, ſays he, in common with 
a Friend , not as 1 do with a Sharer, ſo that 
one part ſhould be mine, and another part his 3 
but as Children are commun to their Father and 
Mother, who, ſuppofing the Children to be two, 
are not ſaid to have each one, but each both. The 
Knights Seats belong to all of that Order, yet 
in them, by taking Poſſeſſion of a place, I appropri- 
ate it to my ſelf. And if I refign this place to ano- 
ther Perſon, though he had an equal Right to it, yet it 
ſeems to be my Gift. Some things belong to ſome Men 
under a certain Condition. Thus, again, 1 have a place 
in the Knights Seats, not to ſell; not to let out, not to 
make my Home, but barely to fit in whilſt I am a Spe- 


Comp. Struvi. Syntagm. Exerc. 11. Th. 55, &c. Seneca de Beneficiis, I. vii. c. 12. It's no Argument that a thing is not your 
own, becauſe you cannot ſell or ſpend it, becauſe you cannot change it for better or for worſe. For that likewiſe may be truly 
call d your own, which is your own under certain Terms and Conditions. As Lucilius in the Antholggia, 1. ii. jeſts ſmartly 

on the old Miſer Hermocrates, in feigning that he had ſet down himſelf in his Will as Heir to his own s 


© Add Grot. I. ii. c. 2. ſ. 1. init. 4 d. I. ſ. 2. 


ed. I. p. 47. 


f De Benef. l. vii. e. 12. 


Mr. BAR B. NOTES on G. it. 


9 Seneca's Words are, Non eft argumentum, ideo aliguid tuum non efſe, quia vendere nom potes, quia conſumere, quia nutare in di 


terius aut melius. Tuum enim eſt etiam, quod ſub lege certa tuum eff. 


1 Quod proprium eſt ipſius [Legatarit] amplius ejus fieri non poteſt, Inſtit. I. ii. tit. 20. de Legatis, ſ. 10. See alſo l. iv. tit. 6. de 
Actionibus, f. 14. & Digeſt. I. xliv. tit. 2. de exceptione rei judicatæ, leg. 14. F. 2. ep 
Negue pignas, neque depoſitum, neque precarium, neque emptio; neque locatio rei ſuæ conſiſtere poteſt; Digeſt. L. I. tit. 17. De 


Diverſ. Reg. Juris, 1. xlv 


'2 Sed ft quis rem Legatarii ei legaverit, inutile eft legatum, Inſtit. 1. ii. tit. 20. ſ. 10. See alſo Cad. I. vi. tit. 37: de Legatis, leg. 
13. And Mr. Daumat's Civil Laws in their Natural Order, Part. II. I. iv. tit. 2. Sect. 3. F. 8, &c. 
Nemo rem ſuam futuram, in eum caſum, quo ſua fit, utiliter ſtipulatur, Inſtit. 1. iii. tit. 20. De inutilib. Stipalat. 1. 21. 


So the Civil Law ſpeaks, Servus mg" op omnium eſt, non quaſi ſingulorum totus, ſed pro 3 utique indiviſis, ut in- 
45. tit. 3. De Stipulat. Servorum, leg. 5. See alſo 


tellectu magis partes habeant, quam corpore, Digeſt. 
2. leg. 66. F. 2. 


Ib. Xxxi de Legatis & Fideicom. 


*? Thus the Civil Law commands, Nemo ex ſociis plus parte ſua poteſt alienare, etfi totorum bonorum ſocii ſint, Digeſt. 1. xvii. fit. 
2. 2p Socio. leg. 68. prin. See Cog. Lib. iii. tit. 37. Communi dividends. 
Seneca's Latin is, Non enim mihi fic cum amico rommunia omnia ſunt, quomodo cum ſocio, ut pars mea fit, pars illius; fad guo- 


modo Patri Matrique communes Liberi ſunt; quibus cum duo ſunt, non finguli fingulos habent, ſed finguli binos 


Deinde plut ibus 


modis communia ſunt : Egueſtria omnium Equitum Romanorum ſunt : in illis tamen locus neus fit proprius, quem occupavi. Hoc fi cui 


effi, quamvis illi communi recefſerim, tamen aliquid dedifſe videor. Quædam quorundam ſub certa conditione ſunt. Habeo in Equeſtri- 


bus locum, non ut vendam, non ut locem, non ut habitem 3 in hoc tantums ut ſpeftem. Propterea non mentiar, fi dicam me habere in Eque- 
Hribus locum, fed cum in theatrum veni, /i plena ſunt Equeſtria & jure babeo locum illic, quia ſedere mibi licet ; & non habeo, quia ab 


bir, aum quibus jus mihi loci commune oft, occupatus eft 
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364 Of the Origin of 


Aatir. It will be no Falfity then, if I ſhould ſay, 1 
have a place in the Knights Seats ; yet if they happen 
to be full when I ccme into the Theatre, I both have 
a place there by Right, becauſe I am allow'd to uſe 
them; and 1 have not a place, becauſe it is already puſ- 
ſeſsd by theſe who had a common Right to it with my 
_. 
F of From what hath been offer'd, tis evident that 
as well politive Communion, as Propricty, doth 
imply the Excluſion of others from the thing thus 
ſaid to be either common, or proper, and conſequent- 
ly doth preſuppoſe more Perſons in the World than 
one. As then, if there were but a ſingle Man up- 
on Earth, it could by no means be ſaid, that 
things were appropriated to him; ſo thoſe things, 
from the uſe ot which no Perſon is excluded, or 
which belong no more-to any one, than to ano- 
ther, are to be ſtiled common in the former, not in 
the latter ſenſe of the Word. And thus it appears 
in what reſpect we may attribute the Dominion of 
things ro Adam, whillt he yet ſtood alone in the 
World. Namely, although by reaſon of the vaſt 
Extent of the Earth, and his {mall Occaſions, he 
needed to apply to his Service but a very inconſi- 
derable Portion of things; yet ſuppoſing him to 
have had Inclination, and likewiſe Ability and Con- 


venience to turn all that God had given him to his 
| own uſe, there was no Right of others to oppoſe 


or hinder him. Therefore the Right of Adam over 
things was of a different kind from that Dominion, 
-which is now ſettled amongſt Men: We may call 
it an indefinite Dominion , not formally poſſeſs' d, 
but abſolutely allow'd; not actual, but potential. 
It had indeed the ſame Effect which Dominion now 
obtains; that is, the uſing things at Pleaſure; yet 
was it not Dominior, ſtrictly ſpeaking, by reaſon 
that there was no other Perſon againſt whom this 
Effect might prevail; but *rwas capable of paſſing 
into Dominion, when the number of Mankind ſhould 
afterwards increaſe. And thus on the whole, whilſt 
Adam was the only Man, things in reſpe& of him 
were neither proper, nor common, For Community 
ſuppoſeth a Partner in the Poſſeſſion; and Propriety 
denotes an Excluſion of the Right of others to the 


thing erjoy' d: So that neither of them can be un- 


derſtood, till the World was furniſh'd with more 
than one Inhabitant. 


Book IV. 

IV. But farther, it ought no leſs carefully to be 
obſer v d, that the Grant of Almighty God, by which 
he gave Mankind the uſe of earthly Proviſions; was 
not the immediate Cauſe of Dominion, as this ig 
directed towards other Men, and with relation to 
them takes Effect (which is evident likewiſe from 
hence, that even Brutes *, by the Divine Permic. 
ſion, uſe and conſume the Fruits of the Earth, and 
yet they are certainly incapable of Dominion) but 
that Dominion neceſſarily preſuppoſeth ſome hu- 
man Act 2, and ſome Covenant either tacit o- 
expreſs. GOD indeed authoriz d Mankind to ap- 
ply to their Service and Convenience the Earth 
with the Product of it, and the living Creatures 


upon it; or, he gave Man an indefinite Right to all 


theſe Poſſeſſions; but ſtill it was left to their own 
Choice and Diſpoſal, what Manner, what Degree, 
what Extent they would fix to this Power; that is, 


whether they would circumſeribe it with certain 


Bounds, or leave it unconfin'd ; as likewiſe whether 
they would allow each Perſon a Right to all things, 
or only to one and the ſame determinate part of 
things; or whether they would aſſign to every par- 
ticular Man his own Portion, with which he ſhould 
reſt contented, and pretend no Right or Claim to 
any thing beſides, Ambroſ. Off. L. i. c. 28. Nature 
pour'd out all things in common to all Men : For 
ſo God commanded the whole Stock of things to be 
produc'd, that Men ſhould have a general Supply 


of Suſtenance, and ſhould hold the Earth as a gene- 
ral Seat. Common Right therefore was the Work 


of Nature; private and peculiar Right the Work 
of long Uſe and Poſſeſſion. Add. Selden. de J. N. 
& G. ſec. Hebr. l. vi, c. 1. Tis in vain therefore to 
diſpute whether God conferr'd the Dominion over 
things on our firſt Parents, as the Repreſentatives of 
all human Race; or whether he gave it them as 
their own Peculiar 3, and ſo as to terminate in 
their fingle Perſons ; that they, by their own proper 
Right, ſhould hold the Lordſhip of the whole World, 
and that all other Mortals ſhould owe their private 
Dominion to their Bounty and Favour, For that 
Divine Grant only confirm'd Men in a fuller Aſſu- 
rance of the Goodneſs of their Maker towards them, 
and ſatisfy d them that *rwas his pleaſure they 
ſhould diſpoſe of other Creatures for their own Ulc 
and Service, But it was left to the Reaſon of Men 


? Mr. BARB. NOTES on F. m, Iv. 


7 The Author expreſſes himſelf very ſcholaſtickly here, ſaying, Quod quis vocare part dominium indefinitum, non formaliter, 
0 


ſed conceſſive 3 non actu, ſed potentia; which I think may be thus better expreſs d: A ſha 


with Property, rather than a true and actual Property. 


w of Property, or a power of poſſeſſing 


7 I wonder our Author ſhould in this place make uſe of ſo weak a Reaſon. For he himſelf obſerves in more than one place, 


that Beaſts are not capable of any Right or Obligation, neither among themſelves nor with others, nor is there any Law for 


them, properly ſo call'd ; ſo that tho' in one ſenſe God permits the Beaſts to uſe what is for their Convenience, yet 'tis not ſuch 
a real Grant, as has the Nature of Right; and in that reſpe& we can no more ſay, that God wills (for example) that the Birds 
ſhould eat the Fruits and Corn where-ever they find it, than that God would have a Bear or a Lion to pull that Man in pieces, who 


has the Misfortune to fall into their Paws: 


2 An human Right: I grant, that is to fay, taking poſſeſſion, by virtue of which every one acquires a particular Right 
over that which before he had only a common one. But Contracts are neceſſary, when a thing is to be parted, of which ſeveral 


Have poſeſſion at the ſame time. 


3 An Engliſh Knight, named Robert Filmer, maintains it with a great deal of Heat, and makes uſe of it to prove the abſo- 


kate Power which he attributes to Sovereigns, and which, as he pretends, has come down by Succeſſion from the Authority of 


Adam, whom he makes the firſt Sovereign. He chiefly infiſts on this Text, Gen. i. 28. where God ſays to our firſt Parents, In- 
creaſe and multiply, and repleniſh the Earth, and ſubdue it: and have Dominion over the Fiſh of the Sea, over the Fowl of the Air, 


and over every Beaſt that moveth upon the Earth. But Mr. Lock, who has confuted that Book in an Engliſb Work, of which we 


may find an Extract in the Univerſal Library, Tom. 19. anſwers judiciouſly, 1. That in theſe Words God gives Adam no Power 


but over the Beaſts. 2. 'That he gave him no property over theſe living Creatures to 


Right with all Mankind. This the Author proves at large from diverſe parallel Paſlages of the Holy Scripture, and particularl 


by the very Grant that God repeated to Noah and his Sons. The Text in P/a/m cxv. 16. is not anſwer'd. God, faith the Pal 
miſt, bath given the Earth to the Children of Men; which, according to the Hebrew Stile, is to Men in general, or to Mankind- 


Treatiſe of Government, 1: i. c. 4. 


ſſeſs them as his own, but as in a common 


rr OSD HW ©mSO 
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CAP. IV. = 


rmine what meaſures ſhould be taken to pre- 
5 Diſcord that might ariſe amongſt them 
from the Exerciſe of this Right. But we can by no 
means ſay, That there was any univerſal Rule and 
Manner of Poſſeſſing preſcrib'd by God himſelf, 
which all Men ſhould be obliged to oblerve. There- 
fore things were rendred neither proper, nor common 
(chat is, in a pofitive Communion) by the expreſs 
Command of God: But this matter was afterw-ards 
adjuſted by the Diſpoſal of Men, according as the 
peace of human Society ſeem'd to require. Whence, 
thoſe Authors mult needs be under a Miſtake, who 
deliver themſelves in ſo groſs Terms as theſe : The 
Diviſion of Things belongs to the Law of Nature; 
hat is, it doth not only receive its Riſe and Fuunda- 
tion from Nature, ſo as afterwards to be turn d into 
Law by the Conſent of Mankind ; but Nature herſelf 
frames and compleats this Law by her own Act and 
Authority. And again, The Divifion of Things is one 
Command of the Decalogue ; that is, one Head of the 
Law of Nature. For he that ſaid, Thou ſhalt not 
ſteal, in effet# ſaid, Let there be a Property and Di- 
ſtinction of Things; let every one hold what is his own, 
and net covet what is another's *. For there is no 


Precept of natural Law to be diſcover d, by which 


of Men, whether tacit, or expre 


Dominion or Property. 368 


Men are enjoin'd to make ſuch an Appropriation 


of things, as that each Man ſhould be allotted his 


particular Portion, divided from the ſhares of others. 
Though the Law of Nature doth indeed ſufficient- 
ly adviſe the introducing of ſeparate Aſſignments, 
as Men ſhould appoint, according to the Uſe and 
Exigencies of human Society; yet ſo as to refer it 
ro their Judgment, whether they would appropriate 
only ſome particular things, or whether they would 
poſſeſs ſome things without bringing them to a Di- 
viſion, and leave the reſt as they found them, only 
forbidding any particular Man to challenge them to 
himſelf alone. Hence too, the Law of Nature is 
ſuppos d to approve and confirm all Agreements 
made by Men about the Poſſeſſion of things, pro- 
vided they neither imply a Contradiction, nor tend 
to the Diſturbance of Society. Therefore the Pro- 
pert; of things flow d immediately from the compact 

5 For although at- 
ter the Donation of God nothing was wanting but 
for Men to take poſſeſſion; yet that one Man's ſeiz- 
ing on a thing ſhould be underſtood to exclude the 
Right of all others to the ſame thing +, could not 
proceed but from mutual Agreement. And though 
right Reaſon moy'd and perſuaded Men to intro- 


Vid. Bacler. ad Grot. in prefat. p. 9. * 
Mr. BAR B. NOTES on g. Iv. | | 


4 No, in no wiſe. It is certain on the contrary, that the immediate Foundation of all particular Right, which any Man has 
to a thing which was before common, is the firſt Poſſeſſion. This was the moſt antient way of Acquirement. And indeed, when 
ſeveral things are given in general to a number of Men which exiſt not at the ſame time, and who neither can nor will poſſeſs all 
things in common, and ſuch are Men of all Times and Places, the Intention of the Donor doubtleſs is, That thoſe who come firſt 
ſhall gain a perſonal Right to thoſe things that they have gotten, excluſive of the Pretenſions of all others, without any Conſent 
of theirs needful to be given. All taking poſſeſſion, according to the Will of the Donor, hath in it an effectual Virtue to make the 
fir Occupant appropriate to himſelf lawfully any thing before held in common, provided he takes no more than he needs, and 
leaves enough for others. This is what Mr. Titius ſays judiciouſſy, Osſerv. 278. n. 2. in which he was prevented by Mr. Lock, 


who, in his excellent Treatiſe of Civil Government, has among other things ſearched to the Bottom with much Curiofity and 


| Solidity into the manner how the Property of Goods is acquired. Take, in ſhort, his Judgment, how Men may poſſeſs in divers 
parts what God gave them in common, and enjoy it without any Agreement made between them, who have the fame Natural 
Right. God, who gave Man the Earth, and all things in it for his Subſiſtence and Convenience, intended, without doubt, that 
they ſhould put them to ſuch an Uſe, as would be moſt advantageous to their Life, and moſt conformable to the Reaſon of him 
that holds them of him. Now no Man can receive any Benefit from the Fruits which are produced of themſelves, and the Beaſts 
which are brought up by the Care of Nature only, unleſs he appropriate to himſelf, ſome way or other, ſome of theſe Fruits 
and Animals. If it were a Crime to take. the leaſt thing which 1s given in common, before we had the Conſent of all others 
who had any Right, we might periſh a thouſand times with Hunger in the midſt of Plenty. When a Maſter of a Family provides 
a Diſh of Meat for his Children or Servants, he does not divide to each of them a Part; but what each of them fairly takes, 
belongs to him, although before none of them had more Right than others, and although none of them had an allowance given 


them to take this or that Portion. Farther, ſeeing every one is the only Maſter of his Perſon and Actions, the Labour of his 
Body and Work of his Hands entirely and ſolely belong to him, as his own proper Goods. So that all that he has derived from 


the ſtate of Nature by his Labour and Induſtry, what he has gotten by his Pains, belongs to him only, and others can't pretend 
to them, unleſs there does not remain enough of the ſame things, or as good, among thoſe that are common. A Man who 
feeds on the Acorns he has gather'd under an Oak, or wild Apples which he has gather'd in a Wood, certainly makes them his 
own. But when is it that theſe Acorns and Apples come to be his Property? when he eats them, or when he dreſſes them, or 
when he carries them home, or when he lays them up? 'Tis plain, that nothing but his Labour in gathering them can make 
them his own. Quod omnibus naſcitur, induſtries premium eff, Quintil. Declam. 13. Tis our Labour that diſtinguiſhes theſe 
Fruits of the Earth from other common Goods, and which adds ſomething more than the common Mother of all Men, I mean 
Nature, hath beſtow'd. See Plautus in his Rudens, or Fortunate Shipwreck, Act iv. Scen. 3. v. 33, &c. By the ſame Reaton, 
the Graſs that a Man's Horſe hath eaten, the Turf which his Servant hath cut, the Ditch he hath digged, and the Water which 
he hath drawn, become his own Goods and Inheritance, without the Conſent of any other. Tis the fame at this day with the 
Stag which we have kill'd, the Fiſh we have taken, the Ambergreaſe or Pearls which we have fiſh'd up, and the Hare which we 
have hunted down, in the Places where Hunting and Fiſhing are allow'd to every body, or in them that belong to no body, as 
the vaſt Ocean. So that ſo many Acres of Ground as a Man can till and ſow, and whoſe Fruits he can ſpend for his Mainte- 
nance, belong properly to him, and he hath a Right to incloſe that Space with Hedges, Ditches, Walls, or after any other 
manner, without any Man's Permiſſion. And this 1s the rather true, becauſe the Creator himſelf, in giving the Earth to Men in 
common, hath commanded them to labour, and has put them into ſuch a natural State, that they are neceſſitated not to be idle. 
But it doth not hence follow, that we may gather as many Fruits, take as many Beaſts, or poſſeſs our ſelves of as many Acres 
of Land; or, in a word, appropriate to our ſelves as many Goods as we pleaſe. For the fame Law of Nature which hath given 
every one a particular Right to the things ſhe hath beſtow'd, by his Labour and Induſtry, ſeparate from the State of Community 
wherein they were ; the ſame Law, I ſay, has ſet certain Bounds to our Right. God hath —_ all things abundantly, 1 Tim. vi. 17: 
Why ? to enjoy them. This is the Voice of Reaſon confirm'd by Revelation. Wherefore the Property of Goods acquir'd by 
Labour muſt be regulated by the good Uſage which may be made of them for the Neceſſity and Convenience of Life. See what 
our Author ſays, c. vi. $. 3. following. If we paſs the Bounds of Moderation, and take what others have occaſion for, 
without doubt we ſeize on that which belongs to others; eſpecially, if having got any thing ſuperfluous, we leave not ſufficient 
to relieve their Neceſſities, and ſupply them with things convenient and uſeful. We muſt not ſuffer any thing which God 
hath created for the Service of Man, to periſh or become uſeleſs. If we conſider with attention the abundance of natural Provi- 
fions which have been a long time in the World, the ſmall Number of thoſe who can uſe them, and for whom they are ap- 
pointed, and how litttle a Man can appropriate to himſelf with the excluſion of others, eſpecially if he keep himſelf in the juſt 
Bounds preſcribed by Reaſon, we muſt be obliged to acknowledge, that the Propriety of Goods ſo eſtabliſh'd would not produce 
the leaſt Diſputes and Quarrels. We may ſee this diſcourſed at large in the Work of Mr. Lock, Lib, ii. c. 4 Moreover, Mr. 
Vander Muclen hath alſo confuted our Author in his Conunent upon Gretius, l. il. 5. 1. P. 56- 9 
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$00 Of the Origin of 


duce diſtin& Ptoperties, yet this doth not hinder 


but thar they might derive their Riſe and Original 


trom human Covenanr, 

V. Thus much being premis'd, it is manifeſt, 
that, antecedently ro any Act or Agreement of Men, 
there was a Communion of all things in the World; 
not ſuch as we have before term'd a poſitive, but 
a negative Communion ; that is, all things lay free 
to any that would uſe them, and did not belong 
to one more than to another. Bur ſince things 
could afford no Service to Men, were we not al- 
low'd to lay hands at leaſt on Fruits and Products 
of them, and ſince this would be to no purpoſe, if 
others might lawfully rake from us what we had be- 
fore actually mark'd out for our own Uſe : Hence 
we apprehend the firſt Agreement, that Men made 
about this Point, to have been, that what any Per- 
ſon had ſeiz d out of the common ſtore of things, 
or out of the Fruits of them, with deſign to apply 
to his private Occaſions *, none elſe ſhould rob 
him of. This may be illuſtrated by the Caſe of 
Beaſts, amongſt which none can claim a peculiar 
Right to any thing above others * ; but each ſa- 
tishes his Appetite with what he firſt meets with 
in his way: And if any of them hath been ſo pro- 
vident as to lay up a Stock for future Uſe, the reſt 
are under no Obligation to forbear invading and 
plundering it: Inaſmuch as no Agreement can have 

aſs'd amongſt them, which might lodge the chief 
Riohr to any thing in the firſt Taker. 

The Author of the Treatiſe De Principiis juſti & 
decori > hath advanc'd ſomewhat on tnis Subject, 
which may ſerve to ſet it in a fuller Light, He ſup- 
poferh beforehand, that Man may lawfully p:ſſeſs and 
uſe Creatures void of Reaſon ; and thence injers, that 
fince Men are by Nature equal, all muſt bave an equal 
Right to the Creatures 3; there being in reſpect of the 
Creatures themſelves no Rule aſſigning one Part to me, 
aud another to my Neighbour : What remains then, 
but that the Diſtinction and Divifion of Goods muſt 
be deduc d from Compact? But foraſmuch as all hu- 
man Inſtitutions and Ordinances are made with the ex- 
ception of extreme Neceſſity, therefore when ſo deſpe- 
rate a Caſe happens, the primitive Right to all things 


to others with this Reſerve and Reſtriction, Unleſs I 
am voable otherwiſe to compaſs my own Preſerva- 
tion, My Calamity doth not give me a Rigl+ 10 thoſe 
things, to which I had none before; but the extremi 
of my Danger makes that Condition ceaſe, under which 
I gave up my firſt Right. For the ſame Reaſon it ;; 
lawful in War to ſeize the Goods of the Enemy: Be- 
cauſe all Compatts being diſſolv'd s, the original Right 
returns, He adds, p. 110. That, before the ſettling of 
Covenants, firſt Occupancy did not by its own force con. 
fer any Right. Becauſe firſt, in whatever neceſſitous 
Condition I was plac d, I could then have no Right tg 
recall theſe Goods to my own Uſe ; this Privilege taking 
place only in Goods which I voluntarily refign'd 10 my 
Neighbour : But there are not many Perſons to be mc 
with, who would allow ſuch a Prerogative to Thing, 
thus acquired. 

Which Reaſon might be thus propoſed in clearey 
Terms, | | 

If firſt Occupancy of itſelf conferr d a Right ex- 

clufive of all others, it would follow, that, even in a caſe 
of Neceſſity, Goods thus attain d could not be made uſe 
of by any other Perſon than the Poſſeſſor : Becauſe the 
Right of Neceſſity foluws from an Exception added ty 
the firſt Compatt about the Diviſion of Goods; but we 
before ſuppoſed, that no ſuch Compact had paſyd about 
Things which came into Mens Poſſeſſion by theſe Means, 
It being then abſurd and unreaſonable, that a Perſon re- 
duc'd to Extremity ſhould not be allowed to uſe what 


another hath by Occupancy made his own ; it follows, 


that the Right, by virtue of which Occupancy fixeth a 
Property, is likewiſe owing to Covenant, Though this 
Argument is at the beſt but very feeble 5. 


He proceeds Secondly to affirm, That there is in 


Nature no more Reaſon why Men ſhould defire a Right 
from the firſt Occupancy of things *, than from the 
firſt diſcovery of them with the Eye. Therefore the 
Difference muſt ariſe from the Inſtitution of Men, or- 
daining, that the Right to a Piece of Land, for In- 
ſtance, ſhould be in him who firſt took poſſeſſion of it, 
not in him who ſaw it before others. "Thirdly, he 
ſays, Let us ſuppoſe two Men, one ſwift, and one ſlow 
of Hot, tis evident what an ill match'd Couple we 
have here, as to the Buſineſs of acquiring Property; and 
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revives : Becauſe, in the common Agreement for the by conſequence, that the Right by which he who firſt 
Divifion of Things, every one is ſuppos'd to have re- ſeizeth the thing, in this Caſe, ſhould be the true Owner 
nounc d his Right to thoſe Things which were allotted of it, is not borrow'd from Nature, but from implicit 


To this belongs l. ali. t. 2. D. De acguir. vel admittenda paſſ. I. i. d Feltbuyſen, p. 100, c. Ed. in 120. 


Mr. BARB. NOTES on g. v. 
© This Agreement is in no wiſe neceſſary, as may appear from what has been ſaid in the preceding Note. The Roman Law. 


yers do not ſuppoſe any, even in that Law to which our Author refers them; and whereas to ſhew, that Property of Goods did 


begin by taking Poſſeſſion, they ſay, there remains to this day ſome footſteps of it in things which yet remain common, which be- 
long to the firſt Occupant. Dominiumgue rerum ex naturali poſſeſſione carpiſſe Nerva filius ait, ejuſque rei veſtigium remanere, de hi!, 
gue terra, mari, celo capiuntur ; nam hæc protinus eorum _ gui primi poſſeſionem eorum I eee Digeſt. 1. xli. tit. 2. De 
acguirenda aut amittenda poſſeſſione, leg. 1. There is alſo a Place in the Iyfitutes, which I ſhall quote, c. ix. $. 9. n. 9. from 
whence it will appear, that, according to the Notion of the Roman Lawyers, Poſſeſſion is all that transfers Property by virtue of 
the Intention of -him who gives any thing to many in common. 

2 See F. iv. Note 1. aforegoing. | 

This is true, but they have it only for their Uſe. All that follows from this Equality of Right is, that no Man ought to poſ- 
ſeſs himſelf of ſuch a great quantity of Goods, that there remain not ſufficient for others. See Note 4. upon F. iv. aforegoing. 

+ This is not ſo ; but the true Reaſon is the ſtate of War, where two are Enemies the one to the other. And indeed ſuppoſing 
that they, who have had each their Goods in Property, ſhould come of a ſudden to ſaffer them to be common by an unanimous 
Conſent, and without ceaſing to be Friends, every one may after this take what is convenient, and none have right to deprive o- 
thers of what they are poſſeſſed of for their Uſe. Thus Velthuyſen argues upon the falſe Principles of Hobbes. 

The Rights and Privileges of Neceſſity are not ſo bounded as to diſpenſe with ſuch Duties, as ſuppoſe an Agreement in certain 
Caſes. They alſo make Exceptions to ſeveral natural Laws, which in no wiſe depend upon human Agreements. 

* Flie Reaſon of it is very clear, and 'tis this, That he declares thereby an intention to- ſet apart ſuch a thing for his Uſe, or 
to appropriate it to himſelf, as he may by virtue of his common Right to uſe it, which without that would become uſeleſs to 
any Man. The meer ſight of a thing can't have the ſame Effect, becauſe we ſee many things without any deſign of taking 
them to our ſelves only. But if at the ſame time we perceive a thing firſt, and we diſcover any ways an Intention of reſerving it 
to ourſelyes, others may no more pretend to it, than if we were actually ſeized of it. See what is ſaid on c. vi. So that tis not 
neceſſary to ſtay to prove, that the third and laſt Reaſons of Velibuyſen are of no force. 1 5 
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Cruenant or Agreement: He might have ſaid more 
2 upon — that-all Men had original- 
ly an equal power over things, we cannot appre- 
hend how a bare corporal Act 7, ſuch as Seizure is, 
ſhould be able to prejudice the Right and Power 
of others, unleſs their Conſent be added to confirm 
it; that is, unleſs a Covenant intervene. What 
the ſame Author diſpures farther ; That in the 
imitive State owe Man might have brought the whole 
Mord under his Subjection, is vain and idle, and is 
confuted by Mr. Hobbes himſelf P. = : 
VI. To proceed, Men left this original negative 
Communion, and by Covenant ſettled diſtinct Pro- 
perties, not at the ſame time, and by one ſingle 


Act, but by ſucceſſive Degrees; according as either 


the Condition of Things, or the Number and the 
Genius of Men ſeem'd to require. Thus the Sy- 
thians of old appropriated only their Cattle, and the 


Furniture of their Houſes; leaving their Land in 


its primitive Communion . Indeed the Peace 
and Tranquillity of Mankind, for which the Law 


of Nature appears eſpecially concern'd, gave no ob- 


ſcure Intimation, what would be moſt convenient 
for Men to appoint in this Affair. For that each 
Man ſhould retain an equal Power over all Things, 
or that the univerſal Proviſion ſhould be laid in 
Common, ready for the promiſcuous uſe of every 
Perſon, was not conſiſtent with the ſafety and quiet 
of human Race; eſpecially after they were multipli- 
ed into conſiderable Numbers, and had cultivated 
and improv'd the Method of living. Becauſe * 
there could not bur ariſe almoſt infinite Claſhings, 
frem © the deſire of many Perſons to the ſame 
Thing, which was not able to ſatisfy them all at 
once; it being the Nature of the greateſt part of 
waar the World affords, to be incapable of ſerving 
more than one Man at the ſame time. As for the 
preciſe Order, and the particular Cauſes of Things 
paſſing into Properties, I conceive we may thus 
come to an apprehenſion of them: Moſt things of 
immediate uſe to Men, and which are applied to 
the ends of Nouriſhment and Cloathing, are not by 
bare unaſſiſted Nature produc'd every where in ſo 
great abundance, as to yield a plentiful ſupply to 
all. As often therefore as two or more ſhould want 
the ſame thing, which could not content them all 
together, and ſhould endeavour to ſeize and ſecure 
it for themſelves ; ſo often there muſt ariſe a moſt 


probable occaſion of Quarrels and Hoſtilities. 


Again, many things ſtand in need of human Labour 
and Culture, either for their Production, or to fit 
and prepare them for Uſe. But here it was very 
inconvenient that a Perſon, who had taken no pains 


2 Ibid. & 103. 266. 


d De Cive, e. 1.1. 11. © Fuftin. I. ii. c. 2, 
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about a thing, ſhould have an equal Right to it with 


another, by whoſe Induſtry it was either firſt rais'd; 
or exactly wrought and fram'd, to render it of far- 
ther Service. It was highly conducive then to the 
common Peace, that immediately upon the Multi- 
plication of Mankind, Properties ſhould be appoint- 
ed in moveable Things, eſpecially ſuch as require 
the Labour and Improvement of Men; and in thoſe 
Immoveables which are of immediate and neceſſa- 
ry Uſe, as Houles, for Inſtance; ſo that the Sub- 
ſtance of them ſhould belong either ſeparately to 
particular Perſons, or to ſuch a number of Men as 
had by peculiar Covenant agreed to hold them in 
the way of prfitive Communion. Farther, although 
there appears ſome reaſon in theſe Things, why they 
ſhould rather belong to ſome than to others; yer 
the Dominion or Property of them, ſuch as implies 
the excluſion of all Perſons beſides, was to be con- 
firm'd at leaſt by tacit Compa& *: And this tacit 
Compact involv d a tacit Ceſſion of the reſt of Man- 
kind; intimating, that whatever had been aſſign'd 
for any one's private Share, they would never chal- 
lenge any Right or Title to, upon pretence of its 
receiving its Matter, or its Nouriſhment, from the 
Earth, the common Habitation of Men. As for 
thoſe Immoveables which Nature produc'd, without 
the concurrence of human Induſtry, that is, Lands, 
ſince they were ſo widely extended, as abundantly 
to ſatisfy the ſmall number of the firſt Men; fo 
much of them was from the beginning taken into 
Poſſeſſion, as Men thought convenient for their pre- 
ſent Occaſions; the reſt being leſt in its natural and 
negative Communion, to be poſſeſs d by any Per- 
ſon tliat ſhould afterwards think fit to uſe it. Here 
therefore * we muſt conceive a Covenant to have 
paſs'd to this Effect: That thoſe Lands which had 
been aſfign'd to particular Men by the expreſs A- 
greement of the reſt, or ſuch as the reſt were ſup- 
pos'd to have reſign'd all their Title to, by permit- 
ting a ſingle Perſon quietly to enjoy, and by taking 
to themſelves other Lands in the ſame manner, 
ſhould belong to the Manurers and Improvers of 
them: And that what remain'd ſhould paſs into 
the Property of thoſe who would afterwards fix up- 
on it. | 

VIE. That the ſettling diſtin& Properties turn'd 
to the real Benefit and Advantage of Men, when 
grown more Numerous, may be illuſtrated from the 
{ame Arguments which Ariſtotle brings to over- 
throw the Platonick Communion of Goods, Though 
indeed his Deſign was to refute a pofitive Commu- 
nion; whereas our Enquiry proceeds about the Rea- 
ſons inclining Men to quit that Communion which 


* . 


Vid. Digef.. I. viii. tit. 2. De ſervitut. predior. 


urbanor. leg. 26. © Vid. Hobbes de Cive, c. 1.1. 6. Polit. I. ii. c. 5. p. 316. Ed. Pariſ. 


Mr. BAR B. NOTES on H. v, vi. 


It is available by virtue of the Intention of the Creator, who has given Men this common Right, that they may make uſe 
of it. And every one ought to think, that it belongs to him to do no prejudice to the Rights of any other, who in their turn may 


one way or another plead the privilege of the firſt Occupant. 


a0 
tacit. 


- 


y What I have ſaid in the foxegoing Notes, we may fee that there is no need of any Renunciation, either expreſs or 
it. This may ſuffice to rectify the attentive Reader in underſtanding all that our Author in the following part of this Work 
builds upon that falſe Principle, without which I ſhould be obliged to enlarge my Notes to no purpoſe every moment to correct it. 

Our Author doth here by the by criticize upon an Expreflion of the Fewiſp Hiſtorian Foſephus, 1. i. c. 3. where he ſays, 


That Cain was the firſt that ſet bounds to Lands, "Opus 73 vgs pd Tos ©0670, p. 7. in which he deſerves, ſays our Author, not 
to be believed more, than in what he fays in the ſame place, That Cain barbarouſly uſed and inſolently treated all thoſe that 
dwelt with him; that he gather'd great Wealth by Rapine and Violence, and that he cheriſh'd Companies of Thieves. For how 
can ſuch things be attributed to the eldeſt Son of the firſt Man and firſt Woman, from whence all Mankind are deſcended ? Sec 
Becler's Diſſertation, entitled, An Exercitation upon Fl. Foſephus's Antiq. Jud. Lib. i. e. 2. printed in 1701. and what is ſaid, 


5. 10. Sc. about the Primitive Community of Goods, 
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we have already ſhewn to be negative * . V, 
ſays he, Men labour'd in common, and laid up all they 
got in one Heap, out of which they were freely to take 
For their ſupport ; tis impoſſible but that Heats and 
Quarrels ſbeuld ariſe from the Inequality which muſt 
be obſerv'd between ſome Mens Getting and Spend- 
ing * Ii general (as he well remarks) the living 
ti gether, aud upon the ſame Stock and Maintenance, 
is grievous aud uneaſy. Which is the Reaſon that we 
are never ſo highly diſpleas'd with other Perſons, as 
with our Servants and Family-Dependents, who are 
continually under our Eye, But now upon the intro- 
ducing of Property, all theſe Complaints are ſilenc d 3, 
every one grows more Iuduſtrious in improving his pe- 
culiar Portion; and Matter and Occaſion is ſupplied 
for the Exerciſe of Liberality and Beneficence towards 
ethers, Jt were better therefore that Goods ſhould be 
made proper as to the Piſſeſſion * , and ſhould be common 
only in the Uſe. Again, To confider a thing as our 
own, raiſeth the Pleaſure wwe take in enjoying it ® . To 
gratify and aſſiſt a Friend, a Gueſt, or a Companion, 
fills us with ſenſible Satisfaftion and Delight; and this 
we cannot do, unleſs we have a ſeparate Share of Good 
things to our ſelves. Beſides, ſince there are few things 
which can be made uſe of by all Men at once, when 
many Perſons ſheuld happen to ſet their Mind on the 
fame Object, which could not ſuffice them together ; they 
muſt of Neceſſity fall out, were not the defired Object 
already aſſign'd to a particular Owner. It muſt be 
confeſs d theſe Reaſons did not weigh ſo much with 
Sir Thomas Myr and Campanella, as to hinder them 
from ſetting up a Communion of Goods, the former 
in his Utopia ; the latter in his Realm of the Sun : 
It being much more eaſy to fanſy perfe& Men, than 
to find them 5 But tarther, we may hence too 


2 To "which add Ariſtopbhan. Concionatr. ver. 586. 
Eft aliguid guocungque loco, quocunque receſſu, 
Unius ſeſe Dominum feciſfſe lacertæ. 


Of the Origin of 


Book IV. 


diſcover the Falſity of that vulgar Saying s, Meum 
and Tuum are the cauſe of all the Wars and Quarrel; 
in the World. For on the contrary the Diſtinction 
of Meum and Tuum was rather introduc'd to Pre- 
rent all Contention. Hence Plato, LL. l. viii. p. 214. 
Ed. Wech. calls the Meer-flone 7, the Boundary of 
Friendſhip and Enmity, confirm'd by Oath, and ap. 
prov'd of by the Gods, Of the Sacredneſs of the 
Landmark, ſee likewiſe Deut. xix. 14. Job xxiv. 
2. L. xxvii. t. 21. D. de Termino moto, Collat. leg. Mo- 
ſaicarum cum Rom. tit. 13. Paul. Sentent. i. 16. v. 
22. Frontinus de re agrar. Let every one keep his own 
Buunds and not diſturb thoſe of other Men : for 
therefore was the Mark-ſtone ſet up, litem ut diſcer- 
neret agris, to end the Quarrels of the Field. 
But that infinite Field of Holtilities and Strifes a- 
riſeth only from hence * That the Avarice of 
Men 1s ever aiming to break through thoſe Bounds 
of Meum and Tuum, which have been by Law or 
Covenant eſtabliſh'd . 

VIII. Though what hath been here deliver'd ſeems 
plain and evident, yet we think it not impertinent 
to examine more largely the Opinions of ſome an- 
tient and ſome modern Writers on this Subje&. A- 
mongſt the former, Diodorus Siculus d reports, That 
the firſt Earth. born Men led a wild and irregular 
Life, went out in Herds to ſeek their Fod, which 
conſiſted of the moſt juicy Herbs, together with ſuch 
Fruits as the Trees ſpintaneoufly produc'd: But mt 
knowing how to bring their Proviſion together, and to 
lay up a Store for future uſe, many periſh'd during the 
Winter, partly through the Inclemency of the Air, 
and partly through want of Suſtenance ; till by degrees 
gaining Inſtruction from Experience, they began ty 
retire into Caves in the cold Seaſon, and to reſerve 


d Fuvenal Sat. 3. ver. 230. 
Tis ſomewhat to be Lord of ſome ſmall Ground, 
In which a Lizard may at leaſt turn round. | 


Mr. Dryden. 


© Ly/ias Orat. 17. De Nicie bonis publicatis, chap. iv. The main gg of Difentions among Subjects are, that ſome covet ather 
1. 


Mens Paſſeſſions, whilſt ſome again, are robb'd of their own. 


M. BAB R. NOTES on F. vn. 


The Greek is, Ka? yap iv Tai; &wronatuerct, na? I Tore tpyorg my yivohivuv Lo RAN” Gviewvs Rvaynatov t νννν0ei H⏑¾ͤi yivecla pg Tv; 
&Xongtovrasg jiv 5 AapBivourag ToAAt, 6alya e Tg TT; FAdTTH A AnpBAvgo: , 33 rege | 

2 The Greek is, "Oawg d rd oviiv na} wowvorsrv Tov kvfpwambv TAvTw WHAAETEY, na} panes Thy TosTwy Iyago: 3 al Toy 
EvvaToIyjpauy xowuiat xd yap of TAcIGu: FtaPeptpever fue Tv iv Tee, na? tx juxpaov Tpooxpdorreg kAAGAog: TT. IF Ogpatovruv TYTIG 
ud Tpooxpdopev: of; TA mpooxpuusha mpdg Ti; Siaxoving Ti; Eyxurnlsc: 

3 So Ari/totle expreſſes it, Al uv yap e xa Fiyphpaevat, TH E RAG LATE Tpd; GAAGARG & emorouor pwArkov 33 STA, Wy x Ide 


zucken TpoosSpetovFoge 


This is well expreſs'd in a Law of the Code, Naturale guippe vitium, negligi quod communiter pojſidetur 


ztque fe nibil habere, qui non totum habeat, arbitretur : denique ſuam quopue partem corrumpi patiatur, dum invidet alienæ, Lib. x. 


tit. 34. Quando & guibus guarta pars, fc. leg. 2. in princip. 


4 And again, ®avepdv Tolvuv 0T1 Hνð˖d cv wiv e rg nTHIEG» Th 33 X?. ToreTv nowltg 
AAA& iv nai T3 xapioadai, nai Boyobfjoa: Qiao, na? Et voc; I ETEpois Se 6 yiverai ThG KTyoeu; 


i ias Boug- Epicurus (to uſe Mr. Bayle's Words in Hiff. Diction.) would not imitate Pythagoras, who taught, that among 


g cov dier pipe: 73 vente id 71 


Er. d na? Tpdg or djauberov 


Friends Goods ought to be common. (Diog. Laert. I. x. F. 11.) He found it out, that ſuch an Eſtabliſhment betray'd Dith” 
denice ; he Iik'd better that things ſhould remain on the ſame foot, that every one might voluntarily contribute to the Wants o 


others when there was a neceflity. He aſſures himſelf, that this Notion comes nearer Perfection, than to maintain a Commu- 
nity of Goods, and we can't ſufficiently admire the Union of Epicurus's Followers, and the Goodneſs by which they aſſiſted one 
another, while every one remain'd Maſter of his own Eſtate. See Cicero de finib. bonorum & maluorum, I. i. c. 20. 

An univerſal Community of Goods, which might have place among Men perfectly juſt and free from all irregular Paſſions, 
can't but be unjuſt, chimerical, and full of Inconveniences among Men ſo diſpoſs'd as we are. For the Agreement which is 
obſervable ſometimes among the Members of certain particular Communities, can't be drawn into a Conſequence for an univer- 
fal Society of all Nations and Pleople ; nay, not ſo much as of a Village, or ſome other place, which contains ſeveral Families ot 
different Conditions, and makes up a number of unequal Perſons. See Mr. Daumat's Civil Laws in their Natural Order, Part II. 
in the Preface, 5. it. and the Diſcourſe of Ulric Obrecht, De Communione, which is the firſt of- the Collection publiſh'd in 1704. at 
Strasburg. To this we may add that Mr. Bruyere (in Chara#. penult. du dern chap.) ſap r That if Men abound with Goods, 
and no body in this Caſe live by his Labour - - we ſhall want Neceſſaries and Conveniences. If there be no Wants, there 
will be no Arts, Sciences, Invention, nor Mechanick Trades. Farther, an equality of Poſſeſſions and Riches would ſettle all 
in like Condition, baniſh all Subordination, reduce Men to a ſtate of ſerving themſelves and not helping one another, render 
Laws frivolous and uſeleſs, introduce an univerſal Anarchy, and bring in Violence, Injuries, Maſſacres and Impunity. The reſt 
of the Character is pleaſant to read, but too long to be inſerted whole in this place. See alſo 24intil. Declam. 261. 

6. Puieta vita iis qui tollunt, Meum, Tuum. Publ. Syr. Sentent. v. 620. 

7 Plato's Words are, Epmpov Aibov 6pitovre m, na? DU. | | | 
8 Lyjas's Words are, OiaGÞipeodai dd v Gnazars cx Thy Tory ing": Rv of ud 10 AAA Gib, o dd i Thv dure 
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g ſufficient Stock of ſuch Fruits as were fit for keep- —— Nor had they yet begun Scene 


„. yme new Advantage or Improvement being eve- 
| b added to Life *. This Hypothelis-concern- 
the Origin of Mankind, though Halle, being 
taken for granted, it follows, that Men in the be- 
ginning liv d upon the Supplies of Nature in com- 
mon; aftetwards ſettling by Covenant the Pro- 
perty of Houſes, and of Fruits treafur'd up for 
turure Service, till by flow Advances the Appro- 

ciation of Land was introduc'd. To the ſame 
purpole is frequently alledg'd what Juſtin * relates 
of Saturn * , King of the Aborigines, who, he tells 
us, was ſo remarkable for exact Juſtice, As that no 
Perſon under his Reign liv'd in a Condition of Slave- 
;y, or held any private Poſſeſſions; but all things, like 
ine univerſal Patrimony, lay undivided, and in com- 
non to al. The Authorities of the Poets are like- 
wiſe produc'd in great Numbers, where they de- 
ſcribe the happy State of their golden Age, Virg!l. 


Georg. I. 125, c. 


Ante Jovem nulli ſubigebant arva coloni ; 

Nec figaare quidem, aut partiri limite campum 
Fas erat: in medium quærebant; ipſaque tellus 
Omnia liberius, nullo piſceme, ferebat ©. 


Before Fove's Reign none vext the peaceful Ground, 
Which only Turts and Greens for Altars found. 
No Fences parted Fields ; nor Marks, nor Bounds 
Diſtinguiſh'd Acres of /itigious Grounds : 

But all was common, and the fruitful Earth 


Was free to give her unexpected Birth. 
Mr. Dryden. 


Tibul. Eleg. 3. B. I. ver. 41, Ge. 
Il nou validus ſubiit juga tempore taurus, 
Nun domito frænos ore momordit equus : 
Niu domus ulla fores habuit ; non fixus in agris, 
Qui regeret certis finibus arva, lapis. 


No ſturdy Ox did to the Yoke ſubmit, 

No broken Courſer champ'd the galling Bit : 
No Door the fearleſs Cottager conceal'd, 

And the wide Earth was but a common Field. 


Senec. Oftav. ver. 402, Cc. Act. ii. 
—— Cingere aſſuerant ſuas 
Muris nec urbes ; pervium cunctis iter. 
Communis uſus omnium rerum fuit : 
Et ipſa tellus læta fæcundos finus 
Pandebat ultro, 


To fence their Towns with Walls, but Nature's 
Lay a free Road : The univerſal Store 
Supply d Mankind; at large they liv'd and fed. 
The willing Earth her fruitful Boſom ſhook, 

Rich with diffuſive Plenty | 


Again in his ZHippoltus, Act. ii. ver. 525, Oc. 
Prima quos mixtos deis 

Profudit atas, nullus his auri fuit 

Cæcus cupido ; nullus in campo ſacer 

Divifit agros arbiter populis lapis. 


'The firſt good Race of Men, 
Companians of the Gods and mixt with Heaven, 
Not blindly led by Avarice and Gold, 

Forbore to fix the conſecrated Stone 

To bound the Fields, and judge between the Swains, 


— — 


Thus tis one of the Alterations which Ovid, Met. i. 
ver. 135, ©c. deſcribes in the Iron Age, 


Communemque prius, ceu lumina ſolis, & auras, 
Cautus humum hugo fig navit limite meſſor d. 


Then firſt the wary Swain inclos'd his own; 
All common was before, as Air, or Sun. 


Theſe a, and the like poetical Relations, La- 
Aantius © interprets in the following manner: 


Nec fignare quidem aut partiri limite campum 
« Fas erat : in medium quarebaut. 


That is, God Almighty gave the World in common to 
Men, that they ſhould live freely together, nt that fu- 


rious Avarice ſhould claim the whole Store to itſelf, or 


that any one ſpould want what was preduc d for the 
ſake of all, This Saying of the Poet we ought not to 
take ſo ſtricily, as to imagine that in thoſe Times there 
was no private Poſſeſſion ; but in a figurative Senſe, 
fo uſual in thoſe Compoſitions ; giving us to uader- 
ſtand, that Men were ſo generous and liberal, as not 
zo ſhut up to themſelves the Fruits of the Earth, or to 
lie hovering over a conceal d and ſeparate Store; but 
that they admitted their poorer Neighbours to the com- 
mon Enjoyment of what they had gitten by their own 
Pains. But indeed as no ſenſible Perſon will let 
the Poet perſuade him, that theſe primitive Mor- 
tals had omnia in medium quæſita, or a poſitive Com- 
munion of Goods; ſo the Reaſon which Lafan- 
tius aſſigns to thoſe Expreſſions, doth not in our 
Judgment appear ſatisfactory : For as on the one 


pix. Nat. Hiſt. I. xxiii. Proœm. de Arborib. Pomona urgeth this in her own Honour and Defence, % That the firſt Food of 
Men was owing to Trees; and that this taught them to look upright towards Heaven: Nay, that they might {till find a Suſte- 


« nance from the ſame Stores, without Corn and other Products of the Earth. 
4 Macrob. Saturn. i. c. 8. The Romans appointed the Temple of Saturn to be their Trea- 


laſtrated by Seneca, Epilt. go. 


d Lib. xliii. c. 1. © See this Place il- 


* ſury, for this Reaſon, becauſe during the time of his Reign in Italy no Robbery was committed: Or, becauſe under him there 


* were no diſtinct Poſſeſſions or private Eſtates, 


Nec fignare guidem aut partiri limite campum 


Fas erat. in medium querebant. 


© therefore it was thought convenient to lodge the common Treaſure under his Protection, in whoſe Reign all things had been 


common to all Men. © Inſtitut. I. v. c. 5. 


Mr. BAR B. NOTES on F. vii. 


15 Juſtiu's Words are, Taliæ cultores primi Aborigines fuere, guorum rex Saturnus tantæ juſtitiæ fuifſe traditur, ut nequ? ſervierit 
ub illo quiſquam, neque guicguam private rei babuerit 3 ſed omnia communia & indiviſa omnibus fuerint, veluti unum cunckis patrimo- 


nium effet. 


* LaGaztius's Words are, Quippe cum Deus communem omnibus terram dediſſet, ut communem degerent vitam, non ut rabida, & 
Furens avaritia fibi omnia vindicaret, nec ulli deeſſet, quad omnibus naſceretur. Quad Poete diftum [viz. Virgilii in his verſibus, nec 
fignar e, &c. ſupra memoratis] fic accipi oportet, non ut exiſtimemus nibil omaino tum fuiſſe privati, ſed more Pittico figuratum, ut 
intelligamus tam liberales fuiſſe homines, ut natas ſibi fruges non includerent, nec ſoli abſcunditis incubarent, ſed pauperes ad commu- 


Bbb fide 


nionem proprii laboris admitterent, 
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fide Men were not then perhaps greatly inclin'd to 
Covetouſneſs, being yer ignorant of Wealth, and 
finding an eaſy Supply of Food from Nature's 
Store, whilſt they remain'd Strangers to Delicacies 
and Exceſs ; ſo, on the other ſide, we do not {ce 
what matter they could have for Bounty, when 
there was no occaſion to ſcrape up Treaſure. "T's 
a good Conſideration that ſome recommend to us, 
in order to a right underſtanding of the whole Fa- 
ble of the golden Age; that the diſpoſitions of ru- 
ſtick and barbarous People make them almoſt natu- 
ral Friends to Eaſe and Lazineſs, and Enemies to 
Labour; that the more rude and ſimple way of 
Life any Perſons are engag'd in, the leſs inclinable 
they would be to Plenty and Luxury, to Magnifi- 
cence and Splendor , which commonly require 
much Induſtry and Pains . And that, laſtly, tis 
the general Vice of old Perſons to commend the 
Times of their young and flouriſhing Days, to de- 
{piſe for the molt part preſent things, and what they 
{ce before them ; extolling whatever comes mark'd 
with the Advantages of Age ; and that therefore 
it ſeems very probable, thoſe rude and ignorant 
Men, when the Legiſlators compell'd them to a Life 


Contentique cibis null cogente creatis, 

Arbuteos fetus, montanaque fraga legebant, 
Cornaque, & in duris harentia mora rubetis, 

Et que deciderant patuld Jovis arbore glandes © 


Content with Food which Nature freely bred, 

On Mildings and on Strawberries they fed; 

Cornels and Bramble-berries gave the reſt, 

And falling Acorns furniſh'd out a Feaſt, 
Mr. Dryden 2 


There's a famous Place produc'd on this Head from 
Tully's firſt Book of Offices, c. 7. Tis the part 
of Juſtice to diſtinguiſh berween Things common and 
peculiar, and to = them accordingly. Now nothing 
is private by Nature, but as it becomes ſo, either by 


antient Poſſeſſion, as appropriated by the firſt Occu- 


pant, or by Conqueſt, upon the Right of Arms ; or elſe 


by Law, Agreement, Condition, or Lot. Hence cm; 
the Names of the Arpinate and the Tuſculan Lands. 
And in like manner are private Poſſeſſions ſettled and 
deſcrib d. Since therefore the Things which Nature 
made common, have by this means been turn'd into 
Property, let every Man quietly enjoy his Lot: Wine 


BG ox IV. 


of Manners and of Induſtry 3 might be very un- ever covets more than this, ſhall be deem'd to have vo- 


eaſy under the Change, and frequently ſend out a . 
With for their Acorns and their Idleneſs. From lated the Law of human Sixiety. 


which Complaints of their old Sires Poſterity might - f 3 
frame their Dreams about the golden Age. This — 6 in, giving his Judg. 
Conjecture is ſtrengthen'd by the Character which : 
Saluſt ® + gives of the Aborigines, the People of thoſe 
primitive Times; They were, ſays he, a chyuniſb 
Race of Men, without Laws or Government, tied up 
to no Order or Rule. And Ovid himſelf placeth 
the Happineſs of the golden Days chiefly in this ; 
that Men obeyed Faith and Honeſty without Law, 
and fear'd no Puniſhment, becauſe no civil Socie- 
ties were yet eſtabliſh'd. | 


Nam propria telluris herum natura, neque illum, 
Nec me, nec quenquam ſtatuit : nos expulit ili; 
Ilum aut nequities, aut vafri inſcitia juris; 
Poſtremum expellet cert? vivacior haves. 
Nunc ager Umbreni ſub nomine, nuper Ofelli 
Difus erat; nuli proprius ; ſed cedet in uſum 
Nunc mibi, nunc alii. 

Lib. ii. Sat. 2. ver. 129, Cc. 


Add Montaign's Eſſays, lib. i. d. zo. d Catilinar. Bell. init. Add the Character given of the ſame People by Dion. 
Halicars. |. i. p. 8, Sc. Edit. Oxon. et. i. ver. 103, &c. As for what follows about the perpetual Spring, the 
ſpontaneous Production of the choiceſt Fruits, and the Rivers overflowing with Milk and Nectar, 'tis no truer than that extravagant 


Rant of Pherecrates 3 | 
Hora u bd4pyys wat wiraves Lops rain, The Rivers run with Oatmeal and black Broth, 
Aid Tov Geverov TovBoauydvre; I | Murmuring, when new-bak'd Biskets ſtopp'd their Speed. 
*AuvTa7o: uva nai vagey TpiOy: Links and hot Sauſages in Fiſh-pools ſtood, 
Oden I} nai Los, hAnGvTHY THphor apc And fatted Oyſters skimm'd the wealthy Stream. 
Tore Torauorg oltovreg ixexuvr” dvr bgpdxuvs Fowls nicely dreſs'd ſerv'd up themſelves, and flew 
About Mens Mouths, ſtill courting them to feaſt. 


Ora xixati yip kviBpag emu wept Td Gia ; 
"ExeTovT' &vTiBeAsoa nRTATUTV. See Atheneus, l. vi. c. 19. and Pollux's Onomaſticon, I. vi. J. 58. 


Mr. BAR B. NOTES on F. vm. 


3 Mr. Le Clerc has throughly proved, that the Men, that lived in the Times when the golden and filver Ages were ſaid to 
have been, were not a whit better than thoſe of the following Ages. See his Notes upon Heſiod's Theogonia, ver. 211, and what 
he has extracted out of it himſelf in an Article added to his Memoirs, De Trevoux in March and April 1701, Tom. i. 

+ Saluſt's Words are, C umgue his [Trojanis] Aborigines, genus hominum agreſte, fine legibus, fine imperio, liberum atque ſolutun. 
This Poet makes the Felicity of the golden Age partly to conſiſt in this, That they had neither Laws nor Puniſhments, but 

every one was free, in theſe Lines 

| Aurea prima ſata eft ætas, que, vindice nullo, 
Sponte ſua fine lege fidem rectumque colebat. 

Pæna metuſque aberant. — 


becauſe they had no Cities. $4 
* Tully's Words are, Deinde juſtitiæ munus eft, ut communibus utatur quis pro communibus, privatis ut ſuis. Sunt autem privata 
nulla natura, ſed aut veteri occupatione, ut qui quondam in vacua venerunt, aut victoria, ut qui bells pofiti ſunt, aut lege, pactione, 
conditione, forte. Ex quo fit, ut ager Arpinas Arpinatum dicatur, Tuſculanus Tuſculanorum, femiliſque eft privatarum poſſeſtonum 
aeſcriptio. Ex quo, quia ſuum e 2 fit, eorum gue furrant natura communia, guod cuigue obtigit, id quiſque teneat, ex qu f 
guis fibi appetet, violabit jus e riogens But Mr. de Bynker/ſpoek, in his Treatiſe De Dominio Maris, printed in 1703» 
Chap. i. believes, that about the middle of this Paſſage there is a Corruption, which he thus amends, aut lage, PACTIONE, 
CONDITIONE, ex quo fit, ut ager FORTE Arpinas Arpinatum dicatur. Upon this Suppoſition the Tranſlation muſt be, 
Or Laws and Compa#ts, whence it is that the Country of Arpinas, for Example, belongs to that City, &c. The Reaſon why 
this Author changes /orte into forte, and puts it in another Place, is, becauſe the parting of Goods made by Lot always ſuppoſes 
an Agreement publick or private. He might likewiſe have ſaid, that Cicero, who often uſes Words ſynonymous, and 1s not very 
exact in his Diviſions, would, after he had ſpoken of Covenants in general, add ſome particular kind, as he knew is very common 
in the beſt Latin Authors. But then ſtill there will a Doubt remain, whether in Ciceros Days the Word FORTE was uſed in 
the Senſe, for Example, as the Roman Lawyers uſe it now. Nor is the Law which Mr. Bynkerſhoek quotes here very ſuitable 
in my Opinion to eſtabliſh that Senſe, for there *tis nif forte, an Expreſſion. very common, in which the laſt Word is not likely 
to ſignify, verbi gratis, Digeſt. I. vii. tit, 1. De aſufructu, &c. leg. 9. 5. 7. 
| Nature 
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CAP. IV. 


e, nor him, nor me, nor any made 
2 Maſter of the Stage we tread. : 
He turns out me; and him ſome vile Deceit, 
Or a dull Head at Law ſhall ſend to ſhare my Fate. 
At leaſt he one day muſt, with all his care, 
Yield to the ſtronger Vitals of his Heir. 
Ofellus lately gave the Farm its Name, ; 
And now Umbrenus: None of Right may claim 
The Property; the Uſe is paſſing ſtill ; | 
And all are Fortune's Tenants at her Will. 


Fit proprium cuiquam, puncto quod mobilis hor 

Nunc prece, nunc pretio, nunc vi, nunc forte ſuprema 

Permutet dominos, & cedat in altera Jura. 

Sic quia per petuus nulli datur uſus, G. hares 

Heredem alterius, velut unda Jupervenit undam, 

Ouid vici proſunt, aut horrea ? L. ii. Ep. 2. v. 171, 
c. 


As if the Treach'rous World had ever ſhown 

A thing we might preſume to call ozr own ! 
Since in one fleeting point of Time, convey! d 
By Grant or Sale, to Force or Fate betray d, 
New Lords it may enrich, new Titles wear: 
And thus, ſince none are fix d, but Heir to Heir 
Succeeds, as Wave to Wave ; in vain we learn 
To lengthen out a Street, orcroud a uſeleſs Barn. 


We have an Epigram of Lucian, Tom. ii. p. 838. 
which is alſo recited in the Anthologia, much to the 
ſame purpoſe : "Tis a Farm that ſpeaks ?. 


Once Achemenides I ſerv'd, and now 
Menippus, and to thouſands more ſhall go: 
Each vain Poſſeſſor cheats himſelf a while, 
But Fortune is the Miſtreſs of the Soil. 


The ſame Author hath told us as much in Proſe. 
Nature 1, ſaith he, hath made us Lords and Pro- 
prietors of nothing; but obtaining by Law and Succeſ- 
fon the uſe of things, for an uncertain Period, we paſs 
for the (\uyoxpdvier Seondra, the temporary Maſters or 
Poſſeſſors of them; and when the appointed Term is 0- 
ver, then another receives them from our Hands, and 
enjoys the ſame Name and Title. But indeed theſe 
kind of Speeches refer rather to the Inſtability of 
Fortune and of human Poſſeſſions, than to the Ori- 
ginal of Property *. VV 5 

IX. We proceed to examine Grotius s Opinion; 


Dominion or Property. 371 


> in which we ſhall paſs over what he delivers 
contrary to the receiv'd Doctrine of the Church, as 


ſufficiently refuted by other Hands. He tells us then, 


That God conferr d on Mankind a Right in General to 
things of this inferior Nature, both immediatel 'y upon the 
Creation of the World, and again upon the repairing 
of it after the Flood, This we allow in the follow- 
ing Senſe, that God impower'd Mankind to uſe 
theſe carthly Things, in a General Manner; that is, 
without determining whether they ought to poſſeſs, 
either under Diviſion, or in Common, all, or only 
ſome things; bur leaving this whole Matter to the 
Judgment and the Choice of Men, to ſettle it ac- 
cording as they ſhould think moſt convenient for 
the publick Peace and Welfare. But we ought by 
no means to ſuppoſe, that any poſitive Communi- 
on was at the beginning inſtituted by divine Ap- 
pointment ; from which Men afterwards departed 
by their own Decree ; for, on the contrary, with 
regard to Almighty God, things were rather laid, 
as a Free-Stock, to beus'd inany Service that Men 
ſhould apply them to. Amongit whom, ſo long 
as the very Subſtances of things were not affien'd 
to particular Perſons, we muſt conceive this tacit 
Compact to have prevailed, That every Man ſhould 
take for his Occaſions whatever he pleas'd, eſpeci- 
ally of the Fruits, and ſhould conſume what was in 
its Nature conſumeable. And ſuch a univerſal uſe of 
things ſupplied, in ſome ſort, the room of Proper- 
ty ; and what any Perſon had thus taken for him- 
ſelf, none could deprive him of, without Injuſtice. 
Now as the Simile borrow d from the Theatre, which 
Grotius produceth, fitly enough illuſtrates this Mat- 
ter © *, ſo his other Inſtance of the Aborigines is 
not applicable, as Juſtin deſcribes them d. For 
the Hiſtorian's Words repreſent ſome poſitive Com- 
munion, quite different from the primitive ; as if 
the whole Country was indeed the Poſſeſſion of the 
People, but not yet divided into private Eſtates ; 
whilſt Men reſted ſatisfied with the Fruits produ- 
ced without their Aſſiſtance, ſuch as the vaſt extent 
of the Lands and Woods afforded them in great a- 
bundance, their Number being as yet inconſidera- 
ble: But that they gathered theſe Fruits into a com- 
mon Store doth not ſeem probable. Thus far Gro- 
tius eis in the right, that were the firſt negative 
Communion to continue, without diſturbing the 
general Peace, Men muſt live with great plainneſs 
and ſimplicity, contented to feed on what they 
found, to dwell in Caves, and either to go naked, 


2 As Tully, for the ſame reaſon, affirms, 3 nullam off gentem, That Eſtates are not enſured to Families and Kindred, 


4 Lib. xliii. c. 1. eLib. ii. c. 2. 


pro Balb. c. 25. in fin. d Lib. ii. c. 2. ſ. 2. © Vid. Arrian. Epictet. I. ii. c. 4. 
{ 1. n. 4. | 
| | Mr. Baxz. NOTES on F. vill, 1x. 
9 The Greek is thus, *Ayp3%; *Ayaimevidy yeviuyv Tor? viv 33 Mevitte, 


Ka? xd if ET#ps Byooa el; Trepe. 
Kai yip & ne7vog M (ue Tor” Gero, ut} THAW Hrog 


* 


Ole rat, ein! 3* Saws 8 


In Nigrino. Natura quidem nullius rei Domini ſumus, lege autem, & per ſucceſſionem uſum earum in tempus incertum adquirentes, 
6MYoypbvis Frome, temporarii poſſefſores habemus.z ac poſtea quam terminus ille conſtitutus preterierit, tunc rurſus alius eadem accipiens 


nomine illo fruitur, 


The Compariſon is taken out of Cicero de finib. bonorum & malorum, I. iii. c. 20. Sed guemadmodum theatrum, quum commune 
fit, recte tamen dici poteſt, ejus efſe cum locum, quem quiſque occuparit 5 fic in urbe mundove communi non adverſatur Jus, quo minus Juum 
guodgue cujuſque fit. And in the Note he quotes a part of a Pailage in Seneca, which we may ſee at length, F. ii. n. 16. Our Author 

ſo refers us to a Paſſage in Arrian's Diſcourſe on Epictetus, where we find the ſame Thought, upon the occaſion of that Philoſo- 
Pher 's Saying, That all Women by Nature were common, till the Laws aſſigned to every Man his own. Aye, 73 W 864Tpov v £51 c 
10 T0AiTG dre gv nablowow, Ab, fv cor Qavg, exBaAs Twva dur ˖ r ua} at yuvaTre; Os nowal, 3rav 3} 6 voher, & 5i4Twp, Zita 
EUT%, d diu nai avrd; 80 {Epos CyTEHV» RANG H RARGTprov UMapwilog na? Aumgverer 5 |. ii. c. 4. in the end. This Example might 
Prove to our Author, that there is no need of any Agreement to acquire a particular Right in that which is otherwiſe common, ſince 
every one ſeats himſelf in a Theatre, where he can, without the conſent of others, who have a Right as well as he to take the firſt va- 
cant place. But of this I have ipoken enough in the Notes before-going. 
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or to cover their Bodies with the Barks of Trees, 
and the Skinsof Beaſts: Whereas, if they grew more 
inclined to a Life of Elegance and Refinement, the 
Conveniences of which muſt be acquir'd by Dili- 
gence; there was a neceſſity of introducing diſtinct 
Properties. But when he adds, That this Communi- 
on might have laſted, had Men liv'd under the Influ- 
ence of an eminent Charity and Friendſhip towards 
each other ; he confounds negative Communion with 
politive; ſuch as was obſerved by the Eſſenet of 
old, by the primitive Chriſtians inhabiting Je- 
ruſalem, and by thoſe who now follow an Aſcetick 
Life b: For this can never be conſtituted nor kept 
up, except amongſt a few Perſons, and thoſe 
endued with ſingular Modeſty and Goodneſs. 
When Men are ſcattered into different places, and 
fixed at a diſtance from each other, twould be a 
fooliſh Labour to gather all the Proviſion into one 
Heap, and to diſtribute it out of the common Maſs. 
And where ever there is a great Multitude of 
People, many muſt of neceſſity be found, who 
through Injuſtice and Avarice, will refuſe to main- 
tain a due Equality, either in the Labour required 
for the getting of the Fruit, or afterwards in the Con- 
ſumption of them. Plato inſinuates as much as this, 
when he makes only Deities, and the Sons of Deities, 
Members of the Republick where he would have this 
Communion abſolutely obtain. But tis idle to be- 
lieve, that when Men were divided into numerous 
Families, they neither actually eſtabliſh'd, or had 
any deſign to eſtabliſhſuch a Communion. Laſtly, 
it's a true Remark of Grotius, © That things were 
at firſt turn d into Property, not by the bare Af of 
the Mind, or by Thought and inward inclination. For 
neither could others know what any Perſon intend- 
ed to keep for his own, to direct them in abſtaining 
from it; and beſides, twas very poſlible that many 
ſhould be Competitors for the ſame thing. There 
was need therefore of ſome external Act 2, or of 
formal Seiſin, which, that it might be capable of pro- 
_ ducing a Moral Effect, or an Obligation in others 
to forbear what each Man had thus taken for his 
peculiar, muſt neceſſarily have depended on the 
force of ſome precedent Covenant : When things 
which lay together in Common were to be parted 
amongſt many, then the Buſineſs was tranſacted by 
expreſs Covenant. But a tacit Covenant was ſuffi- 
cient, when Men fix'd a Property in things which 
the firſt Dividers had left for waſte 3 . For we 
muſt ſuppoſe them to have agreed, that whatever 
in the primary Partition had not been aſſign'd to 
any particular Owner, ſhould belong to him who 
firſt took poſſeſſion of it. | 
X. Amongſt the other Moderns, many, as to the 
Origin of Property, eſtabliſh a quite contrary Noti- 
on. Let us take the pains to ſee what ſtrength 
their Arguments afford. They acknowledge then 
a double Senſe of the Term Communion, ſo as to 


= Of whom amongſt other Authors, ſee Phil. Fad. in his Book inſcrib'd, that every good Man is free. 


Hift. Sin. I. v. c. 34. 


LL. I. v. p. 847. Edit. Wecb. 
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import either that which being undivided, and ha 

ing its Property fix d in many together, 8 
common Service to each Perſon; or that which 8 
ing 1n no manner appropriated, lies free for the 
promiſcuous Uſe of all. But then they cxclud 

from the primitive State of things, not only * 
former Communion ( which is no more than "ny 
have done) but likewiſe tlie latter; and ſo > ia 
that things were inthe beginning expoſed as a oc. 
neral Store, void of Property in every kind; and 
therefore (which is the conſequence of this) thar 
Properties ſprung originally from Diviſion, and 
from firſt Poſſeſſion. The Reaſon they lay down is 
to this purpoſe ; Whatever Right that was, which e 
ther in Kind or Degree the firſt Man enjoy d over 4. 
ther Creatures, he receiv'd it all in that very mayye; 
from his Creator, If therefore he receivd à bat 
Power of uſing, without any ſettled Property, his De- 
JScendents could not afterwards uſurp a Property, with. 
out incurring the Guilt of unlawful and covetcus De- 
fire, and of arrogatiag that to themſelves, which their 
Maker had forbidden them to aſſume, The Anſwer 
to this is eaſy, from what hath been formerly ad- 
vanced : Man receiv'd indeed, by the Divine Do- 
nation, a Right to things : bur ſuch a Right as wag 
indefinite, general, and indifferent, neither reſtrain'd 
to Property, nor to Communion ; and ſuch a8 
Men might reduce, as it were, into any particular 
Form, according as Reaſon or Neceſſity ſhould 
adviſe. Whence it is alſo clear, that the primitive 
Communion did not denote a bare Uſus fructus, but 
Men were at their liberty to quit it by Agreement, 
and to eſtabliſh either Property or poſitive Commu- 
nion in its ſtead. Nor is this any Conſequence ; 
the firſt Man did not receive or aflume a Right to 
things in the formal Nature of Property, therefore 
his Poſterity could not exerciſe it under that For- 
mality. Neither doth that Divine Grant expreſs'd 
in holy Scripture, deſcribe any determinate man- 
ner of Property, but only and indefinite Right of 
applying things to ſuch Uſes as ſhould be agreea- 
ble to the Wiſdom, and to the Occafions of Men; 
which Right may be exercis'd full as well in a ne- 
gative Communion, as in a poſitive, Beſides, tis 
not fair thus to conclude; Men receiv'd a Right to 
things from the Donation of God, therefore Property 
did not firſt ariſe from Occupancy and Divifin. For 
this Donation of God only gave Men full Securi- 
ty and Satisfaction, that twas conſiſtent with the 
Divine Will they ſhould conſume on their Neceſſi- 
ties, the Works of their common Maker. But Pro- 
perty, ſtrictly ſo called, ought to have produc'd 
this Effect, in relation to other Men, that none elſe 
ſhould invade what had been adjudg'd to one par- 
ticular Poſſeſſor. And here certainly there was 
need of ſome human Act and Agreement, that 
others might know what belong'd to every diſtinct 
Perſon, ſo as to quit all Pretenſions to it, when thus 


| | b Add Martin. 
4 Add Fo. Strauch. diſſert. de Imper. Maris, c. 1. f. 8. 
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An External, I grant, but not always an Actual and Corporal Poſſeſſion, properly ſo call'd, as ſhall appear by what is {aid 
e. 6. much leſs an Antecedent Agreement, as J have ſhewed above. 

This firſt Parting or Diviſion of Goods, which our Author ſuppoſes, is a meer Chimera, Mankind never met together 
to regulate and order, what every one for the future ſhould poſſeſs as his own, out of thoſe Goods, which were before common. 
They poſſeſſed themſelves of them by inſenſible degrees, one got one thing, another another; ſome to day, others to morrowW 3 
one after this manner, another after that. All that can be faid is, that thoſe who invaded a Country all at the ſame time, or 
were inclined to poſſeſs themſelves of it, for example, did agree ſometimes to part it among them for Peace-ſake, and to ſe- 


cure themſelyes a peaceable poſſeſſion of what fell to the 


m. Sometimes alſo ſeveral perſons agreed together, that one ſhould go 


and ſearch one Coaſt and another another, where to provide for and ſettle themſelves, 
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jated before. A Theatre is erected by the 
4 5 ber the common Uſe of the Subjects: Bur that 
in the time of the Show, this or that Perſon ſhould 
obtain a particular Seat, of which others ought not 
to deprive him, is owing to ſome corporal Act, that 
is, to his firſt ſeizing upon it. Nay, each Perſon 
may; with the conſent of the Publick, acquire a Seat 
which he ſhall hold by a perpetual Right. Thus, 
before any human Act had paſs d capable of in- 
troducing Property, every thing muſt be conceiv d 
to have lain free and common (in a negative Senſe) 
ro all; that is, not to have appertained to one ra- 
ther than to another. But when Diviſions were eſta- 
bliſh'd by expreſs, or Poſſeſſions confirm d by ta- 
:it Covenant, then things paſſed out of this negative 
Communion, into ſettled Properties. 
If any will come ſo low as to aſſert, That by the 
Dominion which God conferr d on Men antecedently to 
any Alls of theirs, is meant ouly a potential Dominion, 
ir a Power of taking aud prfſeſſing ; and conſequently 
1m more than a Dominion in actu primo; from which 
they paſs'd on to Poſſeſſion, and from Poſſeſſion to Do- 
miniou in actu ſecundo : Theſe Men differ from 
our Opinion in Words only, not in Senſe. Yet 
in this reſpe& they are not ſufficiently accurate, 
that call the Power of entring upon things, Do- 
minion in actu primo; and the Right which follows 
Poſſeſſion, Dominion in au ſecundo. For the Power 
of acquiring any Right, and the Right it ſelf now 
habitually inhering, yet without Operation or Exer- 
ciſe, are different things. As tis quite another caſe 
to be a Muſician porentzally, and not to uſe the Art, 
when the Habit of it hath been fully attain'd. Nor 
is their potential Dominion very aptly illuſtrated 
by the Example, they bring of Inheritances ; the 
Dominion of which, upon the Teſtator's Death, paſ- 
ſeth out of the Habit, or Power, direfly and immedi- 
ately upon the Heir, without the Formality of taking 
polſeſſon. For, beſides that to paſs out of a Habit, 
or, out of Power, is by no means the ſame thing ; 
there is always a Fiction of Civil Law conceiv'd to 
interpoſe in the Caſe which they alledge. Tis the 
Rule of Nature, that in the transferring of Domi- 


nion from one to another, it ſhall be requiſite for 


the former Perſon to tender what is thus convey'd, 
and for the latter to accept and receive it. But in- 
aſmuch as the Laws have conſented, that the Will 
of the Teſtator ſhall remain uncertain and change- 
able till his laſt Breath, and ſhall be accounted ſe- 
cret till after his Deceaſe; they therefore hold, as 
twere, in ſuſpence, the Will of the deceas'd Perſon 
importing the conveyance of Goods on his Heir, till 
ſuch time as the Heir ſhall have ſignified his 4c- 
ceptance; or (as ſome may chooſe to exprels it) they 
bring back the Heir's Acceptance to the Moment 
in which the Teſtator expired, his Will being then 
properly fix d and ſettled; ſo that from that time 
the Goods are conceiv'd to paſs immediately to 


the Heir, as deliver'd to him. This Fiction pro- 


duceth ſo far the Effet of Dominion in the Heir, 
as that he may challenge the Inheritance, even be- 


* Vid. Strauch. de imp. mar. c. 1. 


Dominion or Property. 


fore he is actually poſſeſſed of it. And without 
ſuch a Ficlion * , the Dominion would no more 
belong to a Man in an Inheritance before actual 


Entrance, than it doth in a Donation before Accep- 
tance. And hence too, amongſt Perſons who live 


only under the direction of the Law of Nature, 


which is for the moſt part unacquainted with theſe 
Fctions introduced by civil Conſtitutions, there will 
be no admittance given to any poteſtative Poſſeſſion 
as oppoſed to actual; nor will the bare Right and 
Power of acquiring Poſſeſſion obtain the Name of 
Poſſeſſion it ſelf . 

XI. Many have thought fit to appeal to the Au- 
thority of Scripture in this Point; whence they have 
ſuppos'd that it may be made evident, that there 
never was any ſuch mmunion as we have aſſerted, 
in the World: They tell us, That the univerſal Maſs 
of things paſs'd immediately to Adam, by virtue of the 
Divine Donation; ſo that he held it as his own proper 
aud entire Poſſeſſion. The farce of which Propriety was 
ſuch, that it nit only excluded all others from the uni- 
verſal Prſſeſſion which he enjoy'd, but likewiſe from 
the Right of taking to themſelves any one particular 
thing: Inſomuch that even his Children could claim 
no Property, ſo long as they continued in the Family 
of their Father, unleſs he convey'd ſomewhat to them 
in the manner of a peculium, or ſeparate Stock: 
That they became Proprietors, firſt, by poſſeſſing that 
ſhare which he aſſigned them, when diſmiſs d from un- 
der his Tuition ; and afterwards, upon his Death, by 
dividing his Store amongſt themſelves > They ex- 
plain their Notion in this manner : The Form of 
God's Grant conferr'd a Right only on the primitive 
Pair, before they had Children. Therefore either the 
Property of things was given to Adam and Eve ori- 
ginally, ſo that their Deſcendents were to derive from 
them all their Title to any Poſſeſſion; or elſe the whole 
World was, in the Perſon of Adam, beſtow'd in com- 
mon on all Mankind. The latter of theſe as it im- 
plies ſeveral Difficulties, ſo it is particularly repug- 
nant to the Right of Occupancy, which obtains only 
in things void of a Poſſeſſor. For if the entire Maſs 
was given to all Mankind, it dith not appear, how a 
particular perſou could by ſeizing any thing to himſelf, 
convert it into his diſtin} Property, exclufive of hu- 
man Race in general, or, ſo as to hinder Men from 
making any Pretenſions to it by virtue of their com- 
mon Right. For ſuch is the Nature of things which 
lie in common, and which admit only of undivided 
Shares, that every fingle Atom of their Subſtance is no 
leſs common, and no leſs undivided, than the whole ; 
Jo that if any private Man apply it to himſelf alone, 
he is an injurious Robber of the Community. But 
now, they who defend a primitive Communion, confeſs 
that the firſt Occupants of things did by that Act ac- 
quire ſuch a diſtint# Right over thoſe things, as exclud- 
ed the Right of all others to the ſame. What Reply 
may be made to all this, is evident from the Afler- 
tions already confirm'd *. The divine Donation con- 
ferred on Man a Right of applying other Creatures 
to his uſe; which Right was indifferent to poſitive 


d Comp. Ziegler. ad Grot. I. ii. c. 2.1. 2. 
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So the Civil Law ſpeaks, Omnis hereditas, quamvis poſtea adeatur, tamen cum tempore mortis continuatur, Digeſt. L. I. tit. 


18. De diverſ. Regul. Furis, leg. 138. See c. 9. F. 2. following. 


Ir. Hertius obſerves here, that this permiſſion which was given to Adam, and renewed to Noah, does make no mention of 
any thing but living Creatures, as I have already obſerved above, 5. 4. Note 3. out of Mr. Lock, of whom it appears from other 
Places, that Mr, Hertius had ſeen the Treatiſe of Civil Government in the French Trrandlation which was printed in 16917. 
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Communion; or to Property; being of neceſſity to 
be turn'd into one of theſe, before it could take any 
Effect with relation to other Men. And therefore 
when others add further, That the common or pub- 
lick Dominion of Mankind over things was given by 
God, under Condition, that they ſbou d parcel it out, 
and conſtitute it private ; for which reaſon, it neither 
can, nor ought to be conceived without a reſpect and ten- 
dency towards private Dominion, Jo to be eſtabliſhed as 
was agreeable to a rational and a ſocial Nature : This 


we may without any inconvenience interpret on our 


fide. That is, God by his firſt Grant plac'd things 
in a negative Communion : But fince that was una- 
ble to procure the ſafety and peace of Society, when 
human Race was multiplied, and Life began, by 
the Arts of Induſtry, to be poliſh'd and improv'd, 
Men eaſily apprehended that twas the divine Plea- 
- ſure they ſhould introduce diſtin& Properties. In 
order to the actual Settlement of which, it was re- 
quilite that ſome Tranſactions and Agreements of 
Men ſhould precede. For that a thing ſhould be 
appointed by the Will of God, and yet ſhould not 
be introduced but by ſome antecedent Compact of 
Men, ought not to be look'd on as an inconſiſten- 
cy: As it is certainly none, that God would have 
Mankind propagated by Marriage, not by uncer- 
tain Luſt; and yet Marriage is not actually con- 
tracted between particular Perſons without ſome 
Covenant paſſing before. Farther, ſince poſitive 
Communion and Property both imply a relation to 
other Men, it can with no manner of accuracy be 
ſaid, That all created things were proper to Adam; 
but only thus, That he held the Dominion of all 
things, not formally, but permiſſroely ; inaſmuch as 
there was then no Right of any Perſon elſe to in- 
terfere with his, and to hinder him from converting 
every thing to his own Uſe, had there been occa- 
ſion. When God was pleaſed to give him a dear 
Partner and Companion, they agreed to hold this 
indefinite Right over things without dividing it: 
as being united to each other in the ſtricteſt Band of 
Society : For which Reaſon many Nations at this 
Day obſerve a Communion of Goods between the 
Husband and the Wife. Nor was there any need of 
ſeparate Properties, ſo long as Adam's Children, be- 
ing yet in their Minority, were to be maintain d by 
their Father, and made but one Houſe, For though 
in the uſe of things, they were at that time obliged 
to conform to their Father's Pleaſure, yet this pro- 
ceeded not from his Dominion (ſtrictly ſpeaking) 
over the Things, but from his paternal Power and 
Authority over the Perſons, Therefore the Property 
of things came then to be diſtin&, when by Con- 
ſent of the Father the Sons fell into ſeparate Fami- 
lies; which Separation was undoubtedly owing to 
the Emulation between Brothers; and to another 
good Reaſon, that every one's own Induſtry might 
be his own Advantage; as the Idleneſs of others 
might be a Puniſhment only to themſelves. Nor 
muſt we believe that the whole World was pre- 
ſently ſhar'd out amongſt that ſmall Number of 
Perſons; or that all things were turn'd into Pro- 
perty by one Act, and at one time. But it was ſuf- 


2 Vid. Becker. ad Grot. d. l. 


Book IV. 


ficient at firſt to fix a Property in thoſe things 


which either afford an immediate uſe, not Capable 


of being divided amongſt many; as Cloaths, Cot 
tages, and Stores of Proviſion already gather'd by 
particular Men; or which require Indultry and Im. 
provement to make them fit for Service; as Houſ- 
hold Goods, and Inſtruments, Cattle and Fields: 
By degrees, what remain d was brought under the 
ſame Condition; according as either the Inclina- 
tion, or the Number of Men directed and adviſed 
Thus the Paſturage continued a great while in its 
firſt and common State; till upon the abundant In. 
creaſe of Cattle, Quarrels ariſing, the Diviſion of 
this likewiſe was made neceſſary to Peace and 
Concord. As for that part of the Argument, That 
the Right of Occupancy cannot be admitted, where Poſ 
ſeſſion belongs to a general Body; this will hold good 
againſt thoſe who pretend any poſitive Communion 
to have been the primitive State of Things; in 
which indeed no private Perſon can take any thing 
to himſelf, excluſive of the whole Society. But 


the primitive Condition in which we have placd 
things, is equally diſtant from poſitive Communion, - 


and from Propriety in the ſtrict ſenſe of the Word: 
And we aſſert, that before Occupancy can pro- 
duce Dominion, it is neceſſary that ſome Compact 
(a tacit one at leaſt) ſhould have been firſt ſettled 
to that Effect. 

XII. Others form their Scripture Account of the 
Origin of Dominion in this manner: That God gave 
our firſt Parents that common Dominion which he de- 
an d for all Men in general, to be held undivided; 
inaſmuch as the primitive Pair repreſented the Perſon 
of all human Race: In which ſenſe it may ſtill rightly 
enough be ſaid, That the Dominion of the World, or 
of the things in the World, as they are capable of paſſing 
into Property, belougs to Mankind. But this common 
Dominion doth not exclude private; fince we neither 
can, nor ought to conceive it without a reſpect and ten- 
dency to private Dominion, ſo to be conſtituted as 
ſhould be agreeable to a rational and a ſucial Nature. 
But in Adam the latter of theſe Dominions met in 
Conjunction with the former, excluding his Children 
without any previous Ceſſion or Surrendry a. Now, 
as to this Account, we will make no Quarrel about 
words; that is, we allow the Name of common Do- 
minion to what we ourſelves have rather choſe to 
call a Right of uſing the Creatures, inherent in 
Men by virtue of the Divine Conceſſion ; provid- 
ed this common Dominion, conſider'd by itſelf, be 
ſuppos d to obtain no Effect between Man and Man. 
On which Point we have before affirm'd, that Men 
might have reſted ſatisfy'd with that Right of uſing 


things as they lay in common; and that twas not 


neceſſary ſeparate Dominions ſhould immediately 
be introduc'd, ſo long as Men were yet few in num- 
ber, and follow'd a ſimple unimprov'd way of liv- 
ing; but when their Race was conſiderably multi- 
plied, and when Induſtry had advanc'd the Conveni- 
ences of Life, then the neceſſary Regard to the Pre- 
ſervation of Society recommended the Diſtinction 
of Properties; yet ſo as that things did not paſs all 
at once into this Condition, but ſucceſſively, accord- 


my 
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2 It appears from the Sacred Hiſtory, that in Abraham's Time Men went from one Place to another with their Families, Ser- 
vants, and Flocks, which were their Riches. We alſo ſee that Patriarch followed that Cuſtom in the Land, wherein he was 3 
Stranger. So that at that time great part of that Country was common, and when there was not room _— in one place to feed 


the Flocks of divers perſons, they parted by common Agreement, as Abraham and Lot did. *Tis alſo obſerv' 


, that the moſt antient 


Inhabitants of Greece lead ſuch a wandering Life, about which conſult the Hiſtorical Explication of the Fable of Ceres by Mr. Le Clerc 


In the Bibliotbec. Univerſal. Tom. 6. p. 104, 105. 
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CAP. IV. 


ing as the occaſional Methods of Peace and Agree- 
ment ſeem d to demand. But that Adam held a 
;vate Dominion over all things, before his Sons 
had left him, to ſet up Families of their own, is 
a very 8 Aſſertion. . 
For firſt, private Dominion always takes its Riſe 
from ſome human Act ; theretore Adam could not 


have ſuch a Dominion over thoſe things, which he 


was ſo far from having taken Poſſeſſion of, that they 
did not ſo much as fall under his Knowledge. 
That Place of the Civil Law *, L. iii. $. 1. D. De 
adquir. poſſeſs. is very unfitly applied to the pre- 
ſent Buſineſs; as if Adam, by ſetting his Feet on 
one part of the Earth, ſhould be ſuppos d to have 
taken Poſſeſſion of the whole World. If any one 
perſiſts in giving the Name of Property to that 
Right of uſing things which Men receiv'd by the 
Grant of their Creator, then we might admit what 
theſe Authors lay down, That Property was the 
Cauſe of Occupancy and Diviſim; or that it was 
therefore lawful for Men to challenge things to 


| themſelves by laying hands upon them, and by 
. parting them into ſeparate Shares, becauſe God 


had given them a general Commiſſion to apply o- 
ther Creatures to their own Uſe. But if we take 
the Word Property in its ſtrict and general Senſe, as 
it denotes the Excluſion of all others from a par- 
ticular thing already aſſign'd to one; then tis al- 
together true, that Diviſion and Occupancy are the 
Cauſes of Property. Farther, Adam's Children, whilſt 
they yet continued part of their Father's Family, 
were bound indeed to obey his Pleaſure in regard 
to their uſe of things; yet this, as was before ob- 
ſerv'd, proceeded not from the Force of any pri- 
vate Dominion in Adam, but from the Force of his 
paternal Power. For whilſt they were young and 
helpleſs, he was oblig'd to maintain them, And 
when they were capable of doing ſome Service, 
ſtill the ſame paternal Authority required both that 
in uſing the common Store they ſhould be guided 
by their Father's Directions, leſt they ſhould in- 
cur any Miſchief by Intemperance ; and likewiſe 
that ſuch things as they had either gather'd from 
a ſpontaneous Growth, or had produc'd by their 
own Induſtry, they ſhould deliver into the Hands 
of their Father, to be given out as he ſhould think 
fit: And he, fo long as he enjoy'd this Right, 
was bound to provide Neceſſaries for his Children, 
even after they were arriv'd at Maturity, as Time 
and Occaſion ſhould require. And hence, if any 
one of his Sons ſhould, for inſtance, contrary to 
his Prohibition have privately feaſted with too 
much Greedineſs on ſome particular Fruit, the 
Youth had been by no means guilty of Theft, bur 


of Diſobedience to his Father's Command. Or, if 


Adam had order'd one that was grown up to ga- 
ther Proviſion for the Suſtenance of a young Bro- 
ther, and the Party thus employ'd had either 
devour'd it himſelf, or laid it up ſecretly for his 
future Uſe, he deſerv'd Correction, not for Theft, 
but for violating the Charge which his Father laid 
upon him, During this Period therefore, neither 
Adam nor his Children had any private Dominion: 


Vid. I. xli. tit. 2. D. De acquirend. vel admittend. paſſeſſ. 


Dominion or Property. 


The Right of primitive Communion was ſufficient 
for his Turn ; and as for them, they in the Exerciſe 
of the ſame Right depended on his Care and Gui- 
dance. So that Adam's private Dominion then be- 
gan, when he diſmiſſed his Sons from under his 
Tuition, and gave them leave to erect ſeparate 
Families for themſelves. 

XIII. Let us conſider too the Arguments of thoſe 
who maintain that this primitive Communion was 
impoſſible Þ. They ſay, That ſuch a Communion 
neither could have been, nor ought to have been, in the 
State of Innocence ; becauſe as every Order and Me- 
thod is conformable to right Reaſon ; ſo the moſt comely 
Order of piſſelſing thoſe things, the Dominion of which 
God had granted to Mankind, agreed in an eſpecial 
manner to that State, in which the Virtue of abſtaining 
from what was another*s de ſerv'd to bear an honourable 
Name. Whence the Decalogue as it eſtabliſbeth the 
Duty of forbearing the Gooods of others, ſo it ſecures 
every one in the Enjoyment of a certain aud ſeparate 
Poſſeſſion. To this we anſwer, 

Firſt, That we can have no ſuch clear Evidence 
what kind of Life (with reſpe& to theſe external 
things) Men would have led, had they continued 
in their firſt ſinleſs Condition; and conſequently 
whether the Community, or the Propriety, of things 
would have been moſt ſuitable to that State. 

But farther ; we may venture to make it a Que- 
ſtion, whether it be not a higher Degree, a greater 
Perfection of Virtue to enjoy quietly a common 
Proviſion, and to deſire no particular Advantage 
above the reſt who have the ſame Title to it, than 
to abſtain from the diſtin& Portion of others? 

Laſtly, Whatever we are to ſay as to the Eter- 
nity of the Law of Nature, thus much is certain; 
That there's no Neceflity every Obje& of that 
Law ſhould have always exiſted *, many of them 
proceeding, in the courſe of Time, from the A- 
greements and Inſtitution of Men: Thus the Law 
againſt Murther had no Object, whilſt Adam was 
the only Perſon in the World ; nor the Law againſt 
Adultery, whilſt none of his Sons were arriv'd to 
Man's Eſtate ; nor the Law againſt Theft, be- 


fore the Diviſion of Things; nor the Law againſt 


bearing Falſe-witneſs, before the judicial Proceſſes 
were introduc d; nor the Law againſt coveting 
the Houſe, the Man-ſervant, or Maid-ſervant, of 
others, whilſt they lodg'd in Caves, and e're Ser- 
vitude was eſtabliſh'd ; nor laſtly, the Law of ho- 
nouring Parents, before Eve was a Mother ©. 
They proceed to tell us, That neither was ſuch u 
Community poſſible in the State of Men after the Full: 
Firſt, Becauſe we can't ſo much as form any Nition of 
it in our Mind : For Grotius ſo deſcribes its Laws and 
Rules, as that every Perſon might immediately ſeize 
for his Uſe what he pleas'd, and might conſume any 
thing that was conſumable, But ſuch an Exerciſe of 
the general Right ſerv'd then inſtead of Property: for 
what any one had thus ſeized, none elſe could take from 
him without Injury. Therefore this Notion eftabliſh- 
eth a Property in Community, and conſequently implies 
a Contradittion ; the only End and Effect of Property 
being this, That one Perſjn ſhould not rob and plunder 


d Nid. Bœcler. abi ſupra. © See above, I. ii. c. 3. f. 22. 


Mr. BAR B. NOTES on F. xit, XIII. 


* This Law will be quoted, c. ix. F. 7. n. 7. following. 
See l. ii. c. 3. aforegoing F. 22, 2 4 


. . and the Author's Preface of his Abridgment of the Dutics of a Man and Citizen, 
$. 8, 9. in the Fronch Tranſlation printed at Anſterdam in 1707. | | 
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veither are we, who are utterly baniſh'd the pri. 


another, But here they vainly pretend a Difficulty 
where there is none : For antecedently to any hu- 
man Act, and to the uſe of any thing in the World, 
when the bare Caſe is thus, That each thing be- 
longs no more to one Man than to another, and 
conſequently belongs alike to neither ; the primitive 
Communion bears a different Aſpect from what it 
hath, after Men begin to lay hands upon the ge- 
neral Store, and to imploy it in their Service; 
Since in the latter Caſe, by virtue of a previous 
Covenant, whatever any Man hath ſeized for his 
private Uſe, becomes his Property. Other wiſe 
Men muſt altogether abſtain from the Uſe of 
things. Hence in this qualified Communion, as we 
may call it, the Subſtances of things belong to 
none, but their Fruits become matter of Property, 
when gather d. This Notion of Community, tem- 
per'd with ſuch a degree of Property, may, we 
think, be eafily apprehended by Perſons of no ve- 
ry nice or philoſophical Heads. To give a plain 
Inſtance : The Acorns were his that took the pains 
of getting them, but the Oak had no particular 
Owner. Thus much being laid down,, the way 1s 
the better clear d towards anſwering what they 
farther object. They pretend, that ſuch a Commu- 
nion could not poſſibly laſt one Moment of Time, that it 
was contrary to the human or rational Nature, ſavage, 
and unſ.ciable ; and conſequently is capable of afford- 
ing no other Uſe, than that from it, as a feign'd Hypo- 
theſis, may be ſhewn the Neceſſity of a diſtinct or pri- 
vate Dominion in a civil Sate. | | 
It's true, this Communiox conſider'd preciſely in 
itſelf, and before any Application and Exerciſe of 
it, could not ſubſiſt, unleſs Men could have always 
walk'd naked, and liv'd without cating. Yet why 
it ſhould not ſubſiſt, when thus qualified with a 
mixture of Property, there was nothing to hinder 
whilſt the number of Men was yet few, and their 
Life plain and unrehned. It is certain however, 
that the more Mankind was multiplied, and the 
more Life was improv d, the greater Neceſſity there 
was of appropriating more things than before. 
Hence thoſe Pcople lead but a rude and barbarous 
Life, who make the neareſt Approach to the pri- 
mitive Communion ; thoſe, ſuppoſe, who live on 
Herbs, Roots, Fruits of chance growth, and what 
they take in hunting and in fiſhing, and who claim 
no other Eſtate and Wealth than a Cave with its 
wretched Furniture. Farther, when we aſſert that 
all things were by Nature negatively common, we 
don't mean that the Law of Nature commands Men 
perpetually to preſerve ſuch a State; but that things, 
if conſider d antecedently to any act of Men, were 
ſo diſpoſed, as that no one Perſon ſhould claim them 
rather than another. On the other ſide, in affirm- 
ing that Men left this Communion upon the advice 
and direction of Reaſon, we pretend not that it was 
neceſſary all things ſhould be appropriated in the 
ſame Moment; but according as the Temper or 
Condition of Mev, the Nature of the things them- 


ſelves, and the difference of Place required ; and as 


was judg'd moſt convenient for the cutting off all 
manner of Quarrel or Diſſenſion. And therefore, 


a En. iv. ver. 58. 


BO OE IV. 


mitive Communion, nor thoſe barbarous Nations 
which ſtill retain many Foot-ſteps of it, guilty in 
this reſpect of a Breach of the Law of Nature 
Thus too, what they add hath little Difficulty ; 
After the Fall, ſay they, Men could not live with, 
Law, and yet maintain a ſocial Life ; therefore, neithey 
without the diſtinction of Properties; fiuce the Commus- 
nion of things is inconſiſtent with Law, which is won tg 
aſſign and diſtribute particular Poſſeſſions. But ſince all 
Laws do not preſuppoſe ſeparate Dominion, why 
might not thoſe others be obſery'd ſo as to keep up 
a Lite of Society under that qualified Cummunian ? 
Tho' it muſt be confeſs d, that before the Diviſion 


of Properties a very fe Heads of Law might have 


been ſufficient for the Government of Mankind. 
Therefore when Servius, in his Obſervations on 
Virgil *, reports it as the Reaſon why Ceres was by 
the Antients called Legifera *, and her Rites Theſ- 
mophoria, becauſe ſhe is ſaid to have been the Eundreſs 
of Laus; inaſmuch as before the Invention of Corn 
Men wander'd about without Law or Government ; which 


wild Condition was taken off, after Corn came into uſe, 


and after Laws had been inſtituted upon the Diviſon 
of Land. This Account ought not to be admitted 
without ſome Limitation. Indeed a more pompous 
Train of Laws became needful after Proprieties 
were fixed, Men being ruled before by a ſmall num- 
ber of Ordinances; yet Communion conſider'd b 
itſelf, doth not render Lite altogether lawleſs and 
unſociable, but only more ſimple and unpoliſh' ; 
and, as it were, not well ſettled and compacted. 
As for Platonical Community, it hath nothing to 
do with the Caſe before us; it being profeſledly 
poſitive, and extended not only to Goods, but to 
Wives and Children. | | 
XIV. We may hence diſcover in what Senſe we 


are to take that Aſſertion laid down by ſome Au- 


thors, That Property and Dominion belong to the Law 
of Nature, ſftridtly ſo called, and which is written in 
the Minds of Men. Where tis to be obſerv'd, that 
this Expreſſion, ſuch or ſuch a thing belongs to, or 
is of the Law of Nature, hath a different Mean- 
ing, according as tis ſpoke either of any expreſs 
or immediate Command, or elſe of ſome Cuſtom 
or Inſtitution eſtabliſh'd in human Life. In the 
firſt Senſe it imports, that the Law of Nature en- 
joins the doing, or the not doing of ſuch a Mat- 
ter: In the ſecond, that ſound Reaſon adviſeth 


the Reception and Settlement of ſuch a thing a- 


mongſt Men, from the general Conſideration of a 
ſocial Life. For as for thoſe Cuſtoms or Regula- 
tions which are introduc'd for the particular Ad- 
vantage of ſeparate Commonwealths, ſuch are 
ſaid to proceed from civil or pofitive Law, When 
therefore tis demanded whether or no Property 


owes its Original to the Law of Nature, the lat- 


ter Senſe of the Word is to be regarded, and 


not the former: That is, inaſmuch as a ſocial 
Life is the very Foundation of a natural Law, and 
ſince it is at the ſame time ſufficiently evident 
from the Temper and Genius of Mankind, that in 
a great Multitude, where all join their Endeavours 


Mr. BARB. NOTES on F. xm1, 


2 Legifere Cereri.] Leges enim ipſa dicitur inveniſſe. Nam & ſacra ipfius Theſmophoria, i. e. legum latio, vocantur. Sed hut 


ideo fingitur, quia ante inventum frumentum à Cerere paſſim homines fine lege vagabantur, que feritas interrupta eſt, invento uſu | 
poſquan ex agrorum ee nata ſunt jura. Servius ad AEneid. iv. ver. 58. See alſo Callimachus's Hymn. in Cerer- 
omment on it, as alſo the hiſtorical Explication of the Fable of Ceres by Mr. Le Clerc in 


ver. 19. and Baron Spanhemius's 
Tom. vi. of his Bibliothec. Univerſal. p. 106. 
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ds improving Life with. various Inventions, 
2 * _ Beauty of Society could not be kept 
up without diſtin Dominions of things; ſuch Do- 
minions were therefore ſettled; and this very right 
y and agreeable to the Aim of nature's Laws, hu- 
man Affairs plainly requiring it to be done. And 
after this Eſtabliſnment, the ſame Law commands 


the obſervance of every thing that may conduce to 


che End for which theſe private Dominions were 


erected : Yet was there no expreſs and determinate 


Command of the Law of Nature, by virtue of 
which all things ought to be brought under Proper- 
ty, immediately upon the Origin of Mankind, or 
in all Places alike; but Property was gradually in- 
troduced, according as it appear d requilite to the 
common Peace. But the Precept of Nature about 
abſtaining from what is another's then firſt began 
ro exert its Force, when at length Men, by mutual 
Agreement, had mark d out and appointed what 
ſhould belong to others, and what each Perſon ſhould 
claim as his own. Before this time it lay conceal'd 
(as it were virtually or potentially) in that general 
Precept which enjoins ns to ſtand to our Covenants, 
and not to injure the Right of our Neighbour. Nor 
is it any Abſurdity to affirm, that the Obligation 
we lie under, not to invade the Goods of others, 1s 
coeval with human Race. And yet that Diſtin- 
&ion of meum and tuum was afterwards ordained. 
Thus we are often bound to yield Obedience, before 
we know what will be enjoin d: As when we have 
an Obligation in general to follow the Directions 
of ſome certain Perſon in all things that he ſhall 
hereafter require us to perform; or when we may 
ſuppoſe ſeveral particular Commands to be implied 
in — eneral Rule *. 

XV. Tis needful in this place to add a word or 
two concerning the Subject of Property; on which 
Head the principal Queſtion is, Whether thoſe are 
capable of being Proprietors, who have not the uſe 
of Reaſon, as Infants and delirious Perſons? Now 


here it is certain, that neither of theſe can original- 


ly acquire the Property of any thing, or make it 
their own by taking immediate Poſſeſſion of it. The 
Reaſon is, becauſe in this Method of acquiring Pro- 
perty the Intention of the Acquiſitor is neceſſary, 
ſignifying that he will for the future hold ſuch a 
thing as his own; and he ſhould at the ſame time 
be able to underſtand, that ſuch an Act is effectual 
towards the creating a Right in him. But this can» 
not be ſuppoſed in the Perſons of whom we ſpeak. 
Yet, as to the obtaining the Property of ſuch things 
as are deriv'd upon them from others, the Caſe is 
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different. For tho here likewiſe, to make a thing 
paſs to me from another, tis in the common and re- 
gular courſe requir'd, that 1 have an Underſtand- 
ing able to judge of what is done , and to ſhew 
by Signs proceeding from real Intention, that I am 
willing to receive ſuch a thing; and to keep it to 
my ſelf; yet *tis the receiv'd Practice of all civi- 
liz d Nations to permit Children in their moſt 
tender Age, and even before their Birth *; to re- 
ceive and to retain a Property deſcending to them: 
And this 1s no more than what natural Reaſon and 
Equity adviſed ; inaſmuch as the things which Men 
uſually appropriate, belong to the Uſe and Service 
of Lite, and are no leſs neceſſary for Infants than 
for grown Perſons ; nay indeed ſomewhat more ne- 
ceſſary for the former; who, by reaſon of their Weak- 
neſs in Body and Mind, cannot ſo well provide for 
their own Occaſions. In Infants therefore a pre- 
ſumed Conſent is judg'd equivalent to a formal Ac- 
ceptance; it being taken tor granted, that no one 
will refuſe what conduceth to his Benefit: Yet on 
Account of their Immaturity of Judgment, the Poſ- 
ſeſſion only, and not the Exerciſe, of this Right 
could beconferr'd upon them; The general Cuſtoms 
of Nations in their Favour might allow them to 
hold, but not to uſe any thing by their own Diſpo- 
ſal . However, leſt their Right ſhould by this 
means come to nothing, Humanity farther requir'd, 
that Perſons of Years and Diſcretion ſhould a& as 
their Repreſentatives, in the Management of their 
Goods, till they are capable of underſtanding it 
themſelves. This Management is either committed 
to a certain Perſon by him who transfers the Goods 
upon them; or, in civil States, the Matter is ſettled 
by Direction of the Laws, and of the Magiſtrates 3 
or, where both theſe Proviſions are wanting, near- 
neſs of Blood, or of Habitation, or the bare Law 
of general Kindneſs, recommends the good Office 
to fit Hands . But all Perſons who have engag'd 
themſelves in this Caſe, by what means ſoever they 


came to be entruſted with it, are oblig d to diſcharge 


it with the utmoſt Fidelity; in regard to that ten- 
der Age, inſufficient for its own Guidance and De- 
fence. Therefore Hefiod ranks in the ſame Claſs of 
Sinners him that hath hurt a Stranger, or one that 
ſued to him for Prote&ion ; him that hath defil'd 
his Brother's Bed; him that hath uſed rigorous 
Treatment toward an antient Parent ; 


"Og Ts rev aopedlys dhiruiverm dp FE: 
Op. & Dier. I. i. ver. 330. Edit. Cleric. 
And him whoſe Fraud the Orphan's Hope beguiles; 


« Vid. I. vii. c. 26. D. De Statu hominum, I. iii. D. Si pars hered. petatur. | Gal. iv. 1. 


Mr. BAR B. NOTES on g. uv, xv. 


T7 See l. i. c. 6. F. 2. aforegoing. | 7 
See l. i. c. 1. f. 7. aforegoing, and l. iv. c. t2. following F. 16. 5 8 1 
2 On this occaſion we may mention the Law of Charondas (recorded by Diodor. Sic. 1. xii. cs. p. 81. Edit. Nhodom.) which 
aſſigns the Goods of Minors to the Care of the Kindred by the Father's Side, but their Perſons and the Buſineſs of their Education to 
the Kindred by the Mother. Judging it probable, that the latter, to whom the Inheritance could not deſcend, would make no At- 
tempt on the Life and Safety of their Wards; and that the former would have no opportunity for any Deſign againſt their Perſons ; 
and yet at the ſame time would be very diligent in managing their Fortunes, becauſe after their Death, whether natural or caſual; zhe 
Eſtate would fall to themſelves. 
So alſo Publius Syrus, Male ſerum agit æger, medicum qui hæredem facit. 
He that makes an Heir of his Phyſician, 
Is a good Patient, but a bad Politician. 


Diogenes Laert. (in Solon) gives us a Law of Solin's much to the ſame purpoſe ; ordaining, That no Guardian ſhould cohabit with the 
Mother of his Ward, and that he ſhould be incapable of the Guardianſhip, to whom the Eſtate fell upon the Minor's Deceaſe, Sex alſo 
Menage upon this Paſſage of Diog. Laert. 


o | Cce | Plato 


I Of the Object of _—_— © IV. 


Plato 3 in his Books of Laws (lib. xi. p. 972. Edit. upon Grotius, B. II. I. iii. c. 6. where they endeavour 
Wechel.) calls Orphans, The greateſt and moſt ſacred to prove, contrary to his Judgment, that Infants 
Charge: Where he likewiſe offers many. Conſidera- have a Propriety in their own Goods, not only in 
tions about the Duty of Guardians. Yet that a reſpe& of the firſt Act, or Right of poſſeſſing, but 
Man ſhould ſuſtain this Office and Truſt without alſo in reſpe& of the ſecond AR, or adminiſtration 
Reward, or with Expence, Humanity and Equity of their Goods by themſelves ; for ſay they,“ The 
do not always require. Grotius and his Commen- . Guardians have only the bare Management ot 
tators, viz. Bucler, Ziegler, and Felden may be con- © the Right and Goods of another.“ In all ap- 
ſulted farther on this Subject, in their Obſervations pearance this conteſt is about words only. 
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3 His Words are Ilapzuarabyxy weyigy, ual leprον, where are alſo divers other things of the Duties of Guardians. Sce al 
Mr. Daumat's Civil Laws in their Natural Order, Part I. I. ii. tit. 1. and the Interpreters of the Digeſts, I. xxvi. tit. 1, e. By ra 
Civil Law a Guardian, who was convicted of unjuſt Dealing, was expos'd to Diſgrace, if he was guilty of wilful Knavery ; but if it ap. 
pear'd that his Fault proceeded from Negligence only, though groſs, he was not ; as Mr. Noodt very well proves in his Probabilia 
Juris, I. i. c. 13. againſt the common Opinion of the Doctors, who affirm'd, that the Puniſhment was to be inflicted in both Caſes alike. 


HA? V. 
Of the Object of Dominion or Property. 


W E are in the next place to enquire into the not be effectually exerciſed; twould be in vain for 
Object of Property, or to examine what you to claim that as your own, which you can by 
things are capable of coming under that Condition. no means hinder others from ſharing with you. 

Now to give a thing this Capacity, we judge theſe II. Yet ſome things there are, which, tho' very 
two Qualifications to be neceflary : Firſt, That beneficial to Mankind, yet by reaſon of their vait 
it be able to afford ſome uſe to Men, mediately or Extent, are inexhauſtible, ſo that all may enjoy 
immediately; by itſelf, or by its connexion with them together, and yet no Man ſuffer in his parti- 
| ſomewhat elſe : And Secondly, That it be ſome way cular uſe. To appropriate things of this Nature, 
or other ſo far under the Power of Men, as that would be malicious and inhuman : And on this 
they may faſten on it, and keep it for their Occa- account *tis uſual to attribute an exemption from 
ſions. And farther, ſince Property implies a Right of Property to the Light and Heat of the Sun 2, to 
excluding others from your Poſſeſſion, without which the Air, to the running Water, and the like* 3. 
Right would be altogether inſignificant, if it could Although ſince Nature, by denying Men Wings, 


2 Petron. © Is there any one of the moſt excellent Works of Nature, which ſhe hath not made common to all the World ? The 


Sun ſhines with an univerſal Influence. The Moon, attended with her numberleſs train of Stars, lights the very Beaſts to their 


« Food. What is there in Nature more bright and beautiful than the Waters? Yet they flow for publick Uſe. 
Latona thus pleads in Ovid, Metam. I. vi. ver. 349. : | 


Quid prohibetis aquas? uſus communis aquarum eſt ; What Rudeneſs Water for my Uſe denies, 


Nec ſolem proprium natura, nec aera fecit, Whoſe endleſs Store the common World ſupplies ? 
Nec tenues undas; ad publica munera veni. Nor Light nor Air did Heaven create for One, 


Nor gentle Streams: I crave a publick Boon. 


Mr. Baxs. NOTES on Chap. V. 5. 1, u.. 


It is very hard to bring an Example of any thing altogether uſeleſs, as Mr. Thoma/ius obſerves in his Fariſprud. Divin. I. ii. c. 10. 
$. 123. It is ſufficient, in my Opinion, that we find ſome pleaſure in poſſeſſing, and ſo all that we enjoy is in ſome meaſure uſeful. 
I think then, that this Condition ought to be omitted as ſuperfluous. | 

Cuj acius in his Obſervations, 1. x. c. 7. brings two Examples; the one of the ſhadovy of the Plane-tree, the other of the Air; 
upon which a Tax was laid. The one is found in Pliny, I. xii. c. 1. The other is in Cedrenus, who relates it of Michael Palæologus. 
See Mr. Selden's Mare Clauſum, c. 21. | 

2 Nothing hinders nevertheleſs but we may appropriate theſe things to ourſelves in ſome manner, as to ſuch an extent as is con- 
tained within our own Lands. Our Author himſelf falls voluntarily upon the Subject of running Waters, 1. iii. c. 3. f. 4. But we 
muſt ſay, that by the Laws of Humanity we are obliged not to deny any Man the lawful uſe of theſe Things, Titius Obſerv. 287- 
See alſo Mr. Thomajius's Inftit. Fariſprud. Divin. I. ii. c. 10. f. 127. I obſerve alſo, that our Author follows that Notion in his 
Elements Furiſprud. Univerſal. p. 84. See alſo 5. 4. following. 5 

3 Petronius's Words are, Quid autem non commune eſt, quod natura optimum fecit? Sol omnibus lucet. Luna innumerabilibus comi- 
tata fideribus etiam feras ducit ad pabulum. Quid aguis dici formoſius poteſt? in publico tamen manant, c. 100. See Ovid Metamorph. 

vi. 349. The Roman Lawyers fay poſitively, that theſe ſorts o things are common by natural Right. Naturali jure communis 
ſunt omnium hecs aer, agua profiuens, & mare, & per hoc littora maris, Inſtit. 1. ii. tit. 1. De rerum diviſ. &c. 5. 1. They alſo call 
them publick, in the ſame ſenſe, tho' they ordinarily make a diſtin kind of them. See Mr. Noodt's Probabilia Furis, I. i. c. 7, 8. 


+ | hath 


1. What is requir'd to make things our own. | vr. Reaſons againſt all Property of the Sea. 

11. Things conſumed in their uſe are in vain made vii. What the uſe of the Sea is, | | 
our on. 5 vi. What Parts of the Sea are made a Piſſ:ſ- 

III. A thing become our own ſhould be capable of keeping. | | fron. | 22 

IV. T. . uſe of ſome things made our own is common Ix. The main Ocean can t be in any Man's Domi. 
to all, nuns. | 

v. The divine Grant is not contrary to our Dominion x. How far Navigation and Commerce on the Sea is 
over the Sea, . | 
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Ca Ak. V. 
hath made the uſe of the Earth neceſſary to their 
aſing the Light hence it comes to paſs, that ſome 
Perſons may be utterly debarr'd from the latter ; 
a5 Criminals, for inſtance, in their Dungeon. In 
like manner, fince the Air is in ſome places more 
clear and pure than 1n others, in this reſpec the va- 
ue of a place may be inhanced. As we ſee Men 
who allow pleaſure any ſhare in their choice, very 
highly regard the proſpect of Buildings, or of Lands, 


and eſpecially of the former: For which reaſon thoſe 


Froices + have been introduc'd * , of not raiſing a 
Building higher; of Lights, and of not hindring 
Lights; of Proſpects, and of not hindring Proſpects. 
So though on other accounts no one will pretend 
to fix a Property in the Wind 7, yet we may ap- 
oint a Service or Duty of not intercepting the Wind 
to the prejudice of our Mills © 
III. We are likewiſe to obſerve, That as the Sub- 
Rances of thoſe things which Men have Dominion 
over, are compos'd of different kinds of Matter ; ſo 
each thing is taken and poſſeſs d in that way which 
the condition of its Nature admits : For the more 
cloſely any thing can be contin'd, and as it were 
ſhut up, the more eaſily will it produce the effects 
of Property againſt the Claims of others. And con- 
ſequently, the more capable a thing is of being guard- 
ed from unjuſt Invaders, the greater Security we pro- 
miſe our ſelves in the Property of it. Yet, as we 


are not immediately to conclude a thing exempt- 


from Property, becauſe it cannot without ſome 


trouble be kept from other Hands; ſo in caſe a thing 


be in ſo wide a manner ſpread and diffus'd, as that 
either *tis morally impoſſible it ſhould fall under 
any method of keeping, or that it cannot be kept 
without much greater charges than the Fruits and 
Advantages of it would countervail, it is not to be 
ſuppoſed, that any Perſon deſires to fix a Property 
which can bring him nothing but Burthen and Ex- 
pencein defending it.. Though, to render a thing 
capable of being appropriated, it is not ſtrictly ne- 
ceſſary that we ſhould incloſe it, or be able to in- 
cloſe it within artificial Bounds 2, or ſuch as are 
different from its own Subſtance ; tis ſufficient if 
the compaſs and extent of it can be any way deter- 
min'd. And therefore Grotius hath given himſelf 


a a needleſs Trouble, when to prove Rivers capable 


of Property, he uſeth this Argument, > That although 
they are bounded by the Land at neither end, but uni- 


ted to other Rivers, or the Sea, yet tis enough that 


the greater part of them, that is, their Sides, are in- 
chſed. | | 


2 See hereafter, c. 8. 1. 6. dIGDGHEeE tC 53: 


Mr. BAR B. NOTES on H. U, Uf, Iv, v. 


+ The Author will treat of this, c. 8. F. 6. following. 
See l. v. c. 1. F. 5. following. 


Dominion or Property. 
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IV. Laſtly, we farther diſcover, that the uſe of 
ſome things is confin'd, as it were, within narrow 
Limits, and cannot admit of Shares; the appropri- 
ation of which was highly expedient to the peace 
of Mankind. - 

Again, There are things, which as they afford 
us different Uſes, may in regard to ſome Uſes be 
ſpent and exhauſted, and yet in regard to other Uſes 
yield a never-failing abundance. Now, as on the 
one ſide, there is no reaſon why ſuch things as thoſe 
ſhould not be brought under Property; ſo, on the o- 
ther ſide, the Law of Kindneſs and Humanity for- 
bids us to deny the inexhauſtible Uſe of them to any 
Perſon that in a friendly and peaceable manner de- 
ſires it. But if any thing could be found inexhau- 
{tible in all its Uſes, *rwould be abſurd not to leave 
that in its primitive Community. Indeed in a po- 
ſitive Communion, if the Object be ſufficient to 
ſerve all, when divided, nothing hinders but that 
we may divide it; if it would not be thus ſufficient, 
tis beſt to poſſeſs it ſtill without Diviſion: But that 
a thing lying in common to Mankind, and ſuffici- 
ent for the promiſcuous Uſe of all *, ſhould be 
ſhared out into diſtin& Parts, is certainly repugnant 
to Reaſon. The Earth is of ſuch a magnitude, asto 
ſerve the Occaſions of all People in all Uſes to 
which they can apply it; yet it would not thus 
ſerve them, were it poſſeſs d, without Diviſion, by 
ſo vaſt Bodies of Inhabitants as it now contains: 
Becauſe it could never afford them Suſtenance, un- 
leſs manur d and improv'd. Therefore there is 
plainly this particular Reaſon, why the extent of 
the Earth ſhould not hinder its being divided; and 
yet the ſame Reaſon would make the diviſion of the 
Ocean appear a ridiculous Abſurdity ©. 

V. Indeed all other things have little difficulty 
in this Point ; but as to the Sea, whether or no that 
be capable of Property, hath been diſputed by the 
greateſt Genius's of the preſent Age. On which con- 
troverſy tis eaſy to remark, that many of the 1//ri- 
ters engaged in it were more guided by their Aﬀe- 
ction to their Country, than by their regard to 
Truth. Yet by theſe, and by others who have 
ſhewn themſelves more diſ-intereſted and impartial, 
the whole Subject hath been ſo fully diſcuſs'd, that 
tis hard to ſay any thing that others have not al- 
ready offer d. We may therefore be allow id to uſe 
more Brevity on the Queſtion before us; the Au- 
thors 1, who have throughly canvaſs'd it, being ſo 
univerſally read. This then is manifeſt, that the 
ſame Divine Grant which firſt gave Man a Right 


© Comp. Zeigler ad Grot. I. ii. c. 2.1. 3. 


6 See Mr. Thomaſius's Diſcourſe, entitled, Non ens Actionis forenſis contra edificantem ex emulatione, F. 28. Mr. Titius treats 
in general of the Right of Mills, in his Fus Privatum Romano-Germen. l. viii. c. 16. : 


We cannot when we will. 


The Will alone doth not ſuffice here; we muſt beſides this be inclinable to get the poſſeſſion 


of the thing, and moreover, the thing it ſelf muſt be of ſuch a Nature, as to be poſſeſs'd in ſome manner or other. We ſeize 
upon a thing, that we may poſſeſs it; and nothing is more ridiculous, than to pretend to poſſeſs what we can't either hold, nor 


preſerve in any ſort. 


2 The Bounds of a thing made our Property, are the ſame with thoſe of Poſſeſſion. Whatever a Man is ſeiz d of, it belongs 
to him ſo far as he hath poſſeſſion of it; and how far he is actually poſſeſſed of it, is eaſy to determine. See Mr. Bynker/hoeh, 


De Dominio Maris, c. 9. p. 69, 70. 


This Reaſon is of force only when a thing is joined with an impoſſibility of poſſeſſing it. For on this account alone, that 
a thing is in ſo great an abundance, that whatever quantity we take of it, others have enough {till remaining, -it follows on the 
other fide, that we may appropriate as much as we will, or can poſſeſs, ſince every one may do the ſame in their turn, and no 
Man loſeth any thing. I am ſurpriz'd that our Author made not this Remark. 8 : 

The moſt conſiderable are Grotius in his Book, entitled, Mare Clauſum, and Selden in his Book, entitled, Mare Liberum. 
A few Years fince Mr. Bynterſbueſ publiſh'd a Diſcourſe, which I have quoted ſeveral times before; in which, tho? 'tis ſhor t, this 
Matter is treated of, in my judgment, more exactly, and with more Elegancy than it was ever yet. It was printed in 1703, join'd 


to a Commentary upon the Law of Rhodes, De Fats, 


Cech 


of 
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of aſſuming the Sovereignty of the Earth, includ- 
ed likewiſe the Sea. The Commiſſion as well runs, 
have Dominion over the Fiſhes of the Sea, as over 
the Beaſts of the Land, And we cannot conceive a- 
ny Supremacy and Rule over Animals, without a 
Right of uſing the Element which they inhabit, ac- 
cording as the Nature of it will allow. Indeed 
mention is likewiſe made of the Fowls of the Air, 
yet ſince we cannot move and ſupport our ſelves in 
that Element alone, therefore we are unable to 


exerciſe Dominion over the Air any farther than 


we can reach while we ſtand upon the Earth. But 
on the Sea we ſtretch our Empire much farther, by 
the means of Ships, now brought to their higheſt 
Perfection; which are not only ſerviceable in tranſ- 
porting Burthens, but likewiſe carry Mars through 
the Kingdoms cf . Neptune in a far more dreadful 
Array, than he is attended with when he rageth by 
Land. No one is now ſo ſuperſtitious as to join 
in the Poet's Scruple ; wy: 


| Nequicquam Deus abſcidit 
 Prudens Oceano diſſociabili 
Terras, fi tamen impiæ | | 
Non tangenda rates tranſiliuut vada. 


In vain did Nature's wiſe Command 

Divide the Waters from the Land, 
If daring Ships, and Men profane 

Invade th inviolable Main. L. i. Od. 3. 21, Oc. 
a | Mr. Dryden. 


Nor doth the Sea appear to have any Privilege a- 
bove the Earth, by virtue of which Men ought leſs 
to apply it to their Occaſions and Uſe. However, 
ſince the Donation of God doth not immediately 
conſtitute ſuch Dominion as ſhall take effect againſt 
the Claims of others; therefore it was left to the 
choice of Men, whether they would appropriate the 
Sea likewiſe, as they had done the greateſt part of 
the Land; or whether they would let it remain in 
its primitive State, belonging no more to one Per- 
fon than to any befides. 

VI. The Queſtion is, therefore, Whether any 
thing particular may bediſcover'd in the Sea, which 
ſhould hinder it from being an Object of Proper- 
ry? This ſome have undertaken to affirm, partly 
upon natural, and partly upon moral Reaſons. 
Amongſt the former they have alledg'd the Flu- 
idity of the Sea ; that * , according to the com- 
mon Nature of all 1iquid Bodies, the parts of it 
are held together by no proper Bands; whereas 
Poſſeſſion can take place only in things that are fix'd 
and terminated. To which others make anſwer, 
That Fluidity conſidered in it ſelf is no Bar againſt 
Property: And beſides, that the Sea is not without 
its Limits ?, being ſurrounded by the Shore; and that 
it is a Work of no ſuch great difficulty to confine 
the ſeveral parts and tracts of it within ſtricter 
Bounds. It may be added, that as Rivers are not 
the leſs capable of Property, becauſe they paſs away 
in a 8 Stream; ſo neither is the Sea, on ac- 
count of its being driven about by the force of the 


a Lib. ii. c. 3. ſ. 7, 8. 


Of the Object of + 


Book IV. 
Winds and Tide. The River is one thing, and the 
Stream or Current another: And in the ſame man- 
ner the Sea is conſider'd diſtinctly from the Waters 
which it contains. The vaſt extent of the Sea doth 
by no means render it impoſſible to be kept, and 
therefore doth not altogether hinder it from com. 
ing under Property. For we may abridge others gf 
the uſe of the Sea, either by Forts upon the Shore 
where it toucheth our Territories in narrow Creeks. 
and Streights; or by Ships of War, which are able 
to perform the ſame Service on the Water, as Ca. 
ſtles and Forts on the Land. Though it cannot be 
denied, but that for one People to keep the whole 
Ocean, is morally impoſſible : Nor would it be 
worth their while to maintain Fleets in all Parts 
for the defence of it againſt all others who ſhould 
deſire to ſhare with them in the Uſe. Now ?:is 
great folly to covet what one can't keep; eſpecial- 
ly when by ſuch a purſuit we do not aim at the Ne- 
ceſſities of Life, but at the Gratification of vain 
Ambition, and of needleſs Avarice. For though 
otherwiſe the Defe& of natural Ability doth not 
preſently extinguiſh a moral Capacity, yet ina(- 
much as the latter, by reaſon of the Corruption 


of Mankind, is almoſt infignificant, Prudence ad- 


viſeth us to graſp at no more than we can well 
ſecure our ſelves in the enjoyment of, Greotiug's 
Limitation on this point ſeems ſuperfluous, when 
he remarks , That Rivers or part of the Sea may 
be appropriated, upon ſuppoſition that either the former 
or the latter are but inconfiderable in reſpect of the 
Land, or however, are not ſo large; but that whey 
compared with the Land, they may only ſeem to have 
the proportion of a part to the whole, For let us 
conſider a People ſeating themſelves on the fide of 
a vaſt River, on a long and narrow Slip of Land; 
here the River will by no means be inconſiderable 
in compariſon with the Land; and yet we don't 
imagine that this would hinder it from a capacity 
of Appropriation. Thus there are Kingdoms, which 
in extent are far exceeded by their Provinces and 
Appendages. 

The moral Reaſon which theſe Authors urge to 
prove the Sea incapable of becoming Property, is 
taken from this Conſideration, that the uſe of it is 


inexhauſtible 3, and therefore ſufficient for the 


promiſcuous Service of all. So that twould be vain 
and impertinent to attempt the Diviſion of it into 
ſeparate Portions and Shares. Which Argument we 
would indeed acknowledge to be the ſtrongeſt that 
can be produced in the preſent Caſe, were it once 
made appear that the Sea is, with reſpe& to all its 
Uſes, ſufficient for all Men in all Parts. Becauſe 


the appropriation of things was introduced on no 


other account but to preſerve the Peace of human 
Society. And ſince one effect of it is this, That he 
who againſt my Will invades and uſurps my Pecu- 
liar, really doth an Injury to me, which I might 
juſtly revenge in an hoſtile manner; therefore thoſe, 
who ſhould have deſired to turn a thing into Proper- 
ty, which, whilſt expos'd to common Uſe, was not 
likely to breed any Quarrel amongſt Men, ought to 
have been look'd upon not aspromoters of the Peace 


Mr. Baxzy. NOTES on F. vi. 


X See Mr. Selden's Mare Clauſum, c. 21, 22. 


other, the Iſles ſcattered up and down in diverſe Places. 


2 As for Example, the Rocks which appear above Water, the Banks of Sand, the Capes which are one over againſt the 


3 See F. 4. n. 2, aforegoing, and Mr. Bynkerſpoek's Treatiſe, c. 9. p. 68. 
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CAP V. 


nkind, but as Perſons who brought in new 
<—_—_ of breaking and diſturbing it. But whe- 
ther the Sea be thus inexhauſtible in all its Parts, 
with reſpe& to every Uſe, will be made more evi- 
dent, if we examine more diſtinctly the particular 
Services which it affords. i | 
VII. The vſe of Bathing and of drawing Water 
is indeed incxhauſtible ; but then this is of no great 
Conſequence, and extends no farther than to the In- 
habitants of the Shore. The Sea- water is likewiſe 
ſerviceable for the making of Salt : But this Ad- 
vantage as well as the former is confin'd to thoſe 
who dwell on the Coaſts. Farther, as to the con- 
venience of Navigation, the Sea is inexhauſti- 
ble, and ſuffers no damage from being thus im- 
loyd ev. But then, beſides theſe, there are o- 
ther Uſes, part of which are not altogether inex- 
hauſtible; and part may prove an occaſion of da- 
mage to maritime Countries, whoſe Intereſt will 
not admit that the Sea ſhould every where lie pro- 
miſcuouſly free to all. Of the former kind is Fiſh- 
ing, as likewiſe the gathering of any thing which 
grows in the Water. As for Fiſhing, though it be 
much more abundant in the Sea, than in Lakes or 
Rivers; yet tis manifeſt that it may in part be ex- 
hauſted; and that if all Nations ſhould defire ſuch 
2 Right and Liberty near the Coaſts of any parti- 
cular Country, that Country muſt be very much 
prejudic'd in this reſpect; eſpecially ſince tis very 
uſual, that ſome particular kind of Fiſh, or perhaps 
ſome more precious Commodity, as Pearls, Coral, 
Amber, or the like, are to be found only in one part 
of the Sea, and that of no conſiderable extent. In 
this Caſe there is no reaſon why the Borderers 
ſhould not rather challenge to themſelves this Hap- 
pineſs of a wealthy Shore or Sea, than thoſe who are 
ſeated at a diſtance from it: And other Nations 
can with no more Juſtice grudge or envy them ſuch 
an Advantage, than they can be angry that, 


ä Non omnis fert omnia tellus. 
India mittit ebur, molles ſua thura Sabæi, &c. ed 


All ſorts of Goods their ſeveral Countries know, 

Black Ebon only will in India grow, 

And odorous Frankincenſe on the Sabean Bough. 
Mr. Dryden. 


An Uſe of the latter kind it is, that the maritime 
Countries are guarded and defended by the Sea, as 
a Rampart. Hence the Duke of Somer ſet, Protector 
of England under Edward VI. in an Epiſtle to the 
Scots, which we find in Sleidan's Commentaries *, 
tells them, Oceano claudimur undique, tanquam mæni- 
bus & vallo firmiſſimo : We are on all fides encloſed 
with the Ocean, as with the ſtrongeſt Wall and Bulwark. 
And we may with much more Juſtice beſtow on 
the Sea that Name of addverov T5Tyog , an Immor- 
tal Wall, than Iſocrates * complemented the River 
Nile with it. Yet this Defenco is not altogether 
certain and ſecure. It hinders indeed any Expedi- 
tion on Foot, but lies open to the Approach of 
Veſſels. For which Reaſon it muſt needs be a Diſ- 


Vid. I. xxiii. ſ. 1. D. De Servitut. pred. 
of the happy Shore about Byzantium. 


Domimon or Property. 


* » Vid. I. viii. t. 3. D. De Servit. pred. ruftic. 
d Vid. Virgil. Georg. I. i. ver. 57, &c. 
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advantage to any People thus ſeated, that other 
Nations ſhould have free acceſs to their Shore with 
Ships of War, without asking their leave, or with- 
out giving ſecurity for their peaceful and inoffen- 
ſive Paſſage. But we cannot, with any Accuracy ?, 
determine in general how large a Space of the Sea 
ought to be allow'd for ſuch a Defence, in reſpect 

of which it may be for the Safety and Intereſt of 
the Borderers to claim a diſtinct Dominion over it. 

Yet certainly it would argue a very unreaſonable 

Fear and Jealouſy, ſhould any Kingdom barely on 

this account deſire to extend their Sovereignty over 

the Sea for ſome hundreds of Leagues together. 

What Cæſar reports of the Germans may ſerve to il- 

luſtrate this : The particular Communities look on it 

as the higheſt Honour to make a vaſt Extent of Deſert 

round about them, waſting all the Confines of their 

Neighbours ; this they reckon the ſureſt Mark of an ex- 

traordinary Valour, that the former Borderers have re- 

tired, and been driven to a greater diſtance, and that 

none dare ſeat themſelves in ſo formidable a Neighbour = 

hood. And then, befides, they thought themſelves the 

ſafer by this Policy, having taken away all Fear of ſud- 

den Incurfions, De Bell. Gall. l. vi. c. 23. However we 

ſee by what hath been offer'd, that there may be 

very weighty Reaſons for a People ſo far to appro- 

priate to themſelves ſome part of the Sea, as to 

oblige all others to acknowledge the Uſe of the ſame 

Part, as a Permiffion from them, and an A& of 

Bounty and Favour. 

VIII. But ſince all Dominion; capable of pro- 
ducing any Effect againſt the Claims of others, takes 
its Riſe from ſome A& of Men ; therefore how far 
the Bounds of any People ought to reach on the 
Sea, is to be diſcover'd cither from their own right 
of Poſſeſſion, or from their Treaties with their 
Neighbours. Thus Jſocrates (in his Panegyr. p. 111. 
Ed. Pariſ.) boaſts that the Athenians, by their Arti- 
cles of Peace with the King of Perfia, had obliged 
him not to come beyond Phaſelis with his Ships of 
War. Yet ſuppoſing the Matter to be dubious, and 
that there are no clear Memorials to be found of 
ſuch Acts as might prove the Occupancy to be real, 
which is alledg'd ; what Preſumptions are to be 
made in this Caſe, we may underſtand from the fol- 
lowing Remarks. In the Beginning theh, whilſt we 
were yet ignorant of Navigation, it is not probable 
that the People, which had taken poſſeſſion of any 
Territories, extended their Dominion farther than 
to the neighbouring Shore. For, inaſmuch as the 
Fiſhing-Trade was yet but poor and barren for 
want of Boats, and the utmoſt Advantage they 
could make was to pick up the Shell-Fiſh which 
were left by the Tide, or to angle from the Rocks; 
there was no Fear that they ſhould in this reſpect ſuf- 
fer from their Neighbours; who, being neceſſitated 
to make their Approaches by Land, might be re- 
puls d with little Difficulty. Nay, after the Inven- 
tion of Shipping, moſt Nations, for a conſiderable 
time, left each other at full liberty to fiſh where 
they pleas'd : Becauſe they imagin d that an Im- 
ployment of ſo great Labour and Hardſhip would 


© See Pliny, |. ix. c. 15. 


eLib. xx. f Encom. Bufr. 


Mr. Bars. NOTES on F. vn. 


> Mr. 4e Bynker/bek, in his Diſſertation, c. 2. ſays, © That ſo much of the Sea may be thought to be ſeized from the Land, as 
« can be defended y our Arms, #. e. according as we expreſs it, ſo far as is within Canon-ſhot. ” He thereupon ſets down an 
Order whick the States-General of the United Provinces gave the Captains of their Ships in 1671. to falute as they paſs'd the 


A fim and everlaſting Wall. 


Coaſts of any Foreign Prince, that they might know that they were within Canon-ſhot, near the Places of that Country. 


nor 
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not engage ſuch a numerous Train of Followers, as 
that any publick Diſturbance ſhould be apprehend- 
ed from their Diſputes and Contentions. And whilſt 
hoſtile Heats were yet unknown, the Sea was a ſuf- 
ficient Defence without other Aſſiſtances. And at- 
rerwards when they began to build Ships of War, 
Men were contented a long while to appropriate on- 
ly the Havens and Bays, leaving the other Parts of 
the Sea in their primitive Community. This Mo- 
deration embolden'd the Pirates to carry on their 
Profeſſion with greater Liberty; whilſt they were 
of Opinion, that 'twas a leſs heinous breach of the 
general Peace to commit theſe Outrages in places 
ſubje& to no Juriſdiction. At length, when they 
had found out the benefit of Merchandiſe, and the 
conveniency of ſo ſhort a Paſſage by Water for 
Goods and Traffick, ſome Governments ſeated near 
the Streights, or narrow Seas, challeng'd to them- 


ſclves a Property in them ; that, by requiring Toll 


and Cuſtom , they might come in for a ſhare in 
the Gain, or that their T'owns might be frequented 
by the Trading Part of the World. After this, o- 
ther parts of the Sea were likewiſe brought under 
Subjection, either on account of their great Plenty 
of Fiſh, or becauſe this was a neceſſary Expedient 
{or the Security of the bordering Provinces. 


Yet in theſe times they ſcarce exerciſed any o- 


ther Right of Sovereignty beſides the giving out In- 
junctions, that all who paſs'd within ſuch Bounds 
ſhould abſtain from all Harm and Violence ; that no 
Piracies ſhould be there committed, and no Veſlels 
of War enter without Permiſſion. Thus when the 
Lacedemonians, in Thucydides , had convey d ſome 
Forces to Epidaurus by Sea, the Argives in an Em- 
baſſy to the Athenians complain'd, that they, having 
promis d by League not to grant the Enemies of 
Argos Paſſage thro* their Dominions, had never- 
theleſs ſuffer d them to ſail by unmoleſted. And 
accordingly the Athenians interpreted this Act of 
the Lacegemonians as a breach of Peace. We ſee it 
is now the receiv'd Cuſtom, in order to the acknow- 
ledgment of this Sovereignty, that foreign Veſſels, 
as they paſs by any Fort on the Shore, or any Ship 
of War belonging to the Prince, who at preſent car- 
ries himſelf as Lord of the * Sea, ſhall pay ſome mark 
of Reſpect. | 


CER» ach. Edie: Dal 


Of the Object of 


Boo IV. 


It doth not ſeem neceſſary that particular Nations 
ſhould make out the preciſe time when they ob- 
tain'd the Dominions of ſuch or ſuch parts of the 
Sea, by . Poſſeſſion of it: But, inaſmuch as 
the Exerciſe of this Dominion may not at all times 
be of Uſe and Advantage, tis enough if they then 
perform'd any Act of Sovereignty, when the Intereſt 
of the Commonwealth ſeem'd to require it: Nay 
in our Judgment, it might be no Abſurdity to 5 
firm, that when Naval Forces are once brought in- 
to common Uſe, the parts of the Sea, fo far as 
they ſerve only for a Defence or an Appendage, 
do without any ſpecial corporal Act paſs immedi- 
ately under the Dominion of that People whoſe 
Shores they waſh ®. For in this reſpe& the Sea 
is to be look'd on as an Increment of the Land, as 
the adjoining Moors and Fens are reckon'd the In- 
crement of a City. Now, as in the Occupancy, or 
the taking poſſeſſion of Immoveables, it is not ne- 
ceſſary that our Body ſhould touch each Part, but 
the touching of one part only is conceiv'd to create 
a Property over the whole; fo when a People have 
ſeiz'd on one particular Region incloſed within ſet- 
tled Bounds, {till under the Notion of taking all the 
void Space about that they ſhall afterwards have oc- 
caſion for, tho at firſt they have no Deſign to en- 
large, or exerciſe their Dominion farther than thoſe 
Bounds, as not thinking what lies beyond to be of 
Uſe or Service to them; yet when they come at 
length to find, that there is a neceſſity of adding 
ſuch a void Space to their preſent Poſſeſſions, their 
bare Intention and Reſolution ſhould ſeem ſufficient 
to extend their Sovereignty over it, as a Part cr 
Appendage of their Empire. Eſpecially when it 
once appear d, that other Nations had thus ſtretched 
their Command over the void Sea: Whence tis a 
fair Preſumption, that the reſt of the World pre- 
tend not that they ſhould be behind with them in 
this Advantage 3, From which Conſiderati- 
ons it is maniteſt, that in theſe times, when Ship- 
ping is brought to its higheſt Perfection, it is pre- 
ſum' d, that every maritime People, at all acquaint- 
ed with Navigation +, are Lords of the Sea, where 
it roucheth their own Shore, ſo far as it may be 
counted a Defence, eſpecially in Ports and other 

5 Places 


d Comp. Ziegler lee. . 1. 


In all the Editions of the Original the Word eum is wanting, which makes our Author very difficult to be underſtood. 


Mr. BARB. NOTES on F. vin. 


1 See Grotius, l. ii. c. 3. F. 15. 


2 Mr. Bynker/hoek in his Diſcourſe, c. 5. near the End, maintains, That that is not always an acknowledgment of the Sove- 


reignty of that Perſon, to whom that Reſpect is paid, over that Part of the Sea where it is done. 


As for Example, ſays he, 


“% The States-General in their Treaties of Peace made in the Years 1654, 1662, 1674, and 1684, obliged themſelves to lower 
« their Topfails to the Ships of the King of Zxg/and in all the Northern Seas as far as Cape Finifer ; but that was only, becauſe, 
« according to the Law of Nations, all Republicks ought to give place to a crown'd Head, and to thoſe that repreſent him. ” In 
ſhort, the Cuſtom of ſaluting the Veſſels of ſuch Nations to whom they are inferior, in one manner or other, is not ſo new as our 
Author would infinuate ; for we find in Appian, as Faftus Lipfius has long ſince obſerved, Elect. i. 23. p. 729. that Mark Anthony 
and Domitius AEnobarbus meeting one another, the firſt Serjeant of Anthony, thinking himſelf obliged according to the Cuſtom, 
cry'd out, that he ſhould lower his Standard, which was then us'd inſtead of a Maſt (#adsAsTv Td e to pay his Homage ta 


his Maſter. De Bell. Civil. 1. v. p. 1118. Edit. Jollii. 7 


3 When our Author ſays, That they may, without taking a new Poſſeſſion, ſeize on a thing which they had before neglected, 
as a thing of no Profit, it is not to be underſtood, that they have called to mind ſome new Reaſon, which of itſelf renders it 
neceſſary to acquire that which before they had not troubled themſelves to make a Property of. 'Thus, fince the Invention of Ca- 
non, the Sea, which adjoins to a Country, hath upon that account been thought to belong to the Lord of the Country, as far as 
a Canon can ſhoot. But yet there muſt be a formal Act of taking Poſſeſſion neceſſary, without which every one may look upon 
thoſe Seas and Lands to be common, becauſe they do not appear poſſeſſed by any; for why may not he, who finds them conve- 


nient for him, ſeize on them ? 


+ See F. vii. Note 2. above, As for all that Space of the Sea which can't be defended from the Land, Mr. Bynker/boek thinks 
none can make themſel ves Maſters of it farther than they ſail, with a deſign to appropriate it to themſelves, and he adds, That 
they can't preſerve the Property of what they have ſeized on, but by conſtant failing, and having always a Fleet abroad. Hence 
it was, that the Romans heretofore, when their Empire extended through Europe, Africa, and Aſia, were Maſters of the Mediter- 
ranean Sea, becauſe they always kept four Fleets a- foot; the firſt at the Port of Milene, the ſecond at Ravenna, the third at Fe- 
jus, and the fourth at Byzantium or Conſtantineple. They commanded alſo that part of the Ocean that is between England and the 


Continent, as well becauſe they poſſeſs'd the Lands on both ſides, as becauſe they had a Fleet in the Eng/iſþ Chanel. 


But now, 
according 


GB © 2 


Q oY Q. = 


CHAP V. 


laces where there is Convenience of Landing 7. 
Tn like manner the Gulphs and Channels, or Arms 
of the Sea, are, according to the regular Courſe, 
ſuppoſed to belong to the People with whoſe 
Lands they are encompaſſed. But in caſe differ- 
ent Nations border on the ſame Channel, the So- 
vereignty of each ſhall be conceiv d to reach into 
the middle of the Water, from every part of their 
reſpective Shore ; unleſs either all the States have 
agreed by Covenant to uſe the whole Water pro- 
miſcuouſſy amongſt themſelves, and to exerciſe a 
general undivided Sovereignty over it, againſt Fo- 
reigners : Or elle, if one particular People has ob- 
tain d a Dominion over the whole by Pact, or by 
the tacit Conceſſion of the reſt, or by the Right of 
Conqueſt, or becauſe they firſt fix d their Station 
near it, and immediately took it into full Poſſeſ- 
ſion, exerciſing Acts of Sovereignty againſt the 
people of the oppoſite Shore. In which latter 
Caſe, nevertheleſs, the other neighbouring States, 
their Fellow Borderers, ſhall be ſuppoſed to be 
Lords of each of their particular Ports, and of ſo 
much of the Sea as the convenient acceſs to the 
Shore requires. Of the Effects of the Sovereignty 
| (if it may be ſo term'd) over the Sea, vid. Alberic. 

Gentil. Aduocat. Hiſpan. |. i. c. 8, & 14. and Sel- 
gen Mar, Clauf. 1. 11. c. 20, 21, 22. To which we 
may add by the way what Dr. Chamberlain takes 
notice of in his Preſent State of England, Part I. 
c. 4. That Perſons born on Shipboard upon thoſe Seas 
which are ſub ject to the Engliſh Dominion, are ac- 
counted Natives of England, and have no need of Na- 
turalixation, as others born without the Realm. 

IX. But what ſhall we ſay of the main Ocean, 
which ſpreads itſelf between thoſe vaſt Continents 
of Europe, Africa, America, and the unknown 


Southern Coaſts 2 Was this ever brought under 


Property, or doth it ſtill remain in its primitive ſtate, 
free and common to all the World ? As for the pro- 
digious extent of it, this however doth not abſo- 
lutely render it incapable of being appropriated. 
Yet we muſt confeſs, the Dominion of it would 
not be only unprofitable, but unjuſt ; ſhould either 
any one Nation challenge it all to themſelves, or 
ſeveral States divide it into ſo many Shares, ex- 
cluding all the reſt of Mankind. Navigation, or 
the convenience of Water- paſſage, is a thing which 
ſuffers no Damage by being enjoy d; on the bare 
account of which the Appropriation of the Sea is 
needleſs and ſuperfluous; ſince Men may ſail no 


Dominion or Property. 


leſs commodiouſly, were the Sea common to all 
Nations, than it it were peculiarly ſubject to one. 
The Fiſhing-Trade is ot no very great Conſe- 
quence in the main Ocean; and ſince you do but 
vainly call a thing your own, when *tis morally 
impoſſible to hinder others from uſing it promiſcu- 
ouſly with your ſelf ; we cannot think any State 
would find it tantamount to maintain Fleers in all 
parts of the Sea, only to ſecure the Fiſhing againſt 
Interlopers; But what if a particular Nation, ei- 
ther through Ambition and the Vanity of being 
ſtiled Lords of the Ocean; or prompted by Ava- 
rice, and the hopes of drawing to themſelves all 
the Advantages of Navigation and Trade, ſhould 
claim the Ocean as their peculiar Poſſeſſion 2 Eſpe- 
cially if they urged by way of Title, That they 
were the firſt who entred upon the Uſe of it with 
Sails and Shipping, and that they poſſeſs Lands in 
every Continent round it: And that, ſince the Sea 
was Originally a void Space, he, who before the 
reſt attempted to fix a Uſe and Occupancy in it, 
might thereby acquire a Property excluſive of all o- 
thers. To this we anſwer, That Men have in- 
deed a Privilege of making waſte Places their own, 
by firſt ſeizing upon them: But then they are al- 
ways to remember, that God gave the World not 
to this nor to that Man, but to human Race in 
general ; as likewiſe, that all Men are by Nature 
equal. Wherefore, that tacit Covenant between 
the firſt Introducers of Property, aſſigning the Right 
of thoſe things which did not fall under their prime 
Diviſion *, to the Perſons who ſhould firſt take 
Poſſeſſion of them, can by no means be extended 
to ſuch an Object, which if one ſhould hold alone, 
he might oppreſs all others with moſt unjuſt Sla- 
very, or might intercept ſome moſt important Ad- 
vantages, which would otherwiſe accrue to all 
Nations in common. Inaſmuch as ſuch a Caſe as 
this could not enter into the Imagination of thoſe 
primitive Diviſors. As then no one would deſerve 
Cenſure for taking out of a common Store what- 
ever is neceſſary for his own Occaſions, tho' in 
order to future Uſe; ſo he is not to be endur'd, 
who out of a vain and ſenſeleſs Greedinefs ſhould 
lay claim to more than he could ever ſpend ; and 
ſhould deſire infinitely to enlarge his own Domini- 
on, for no other Reaſon, but to debar others from 
the uſe of thoſe good things which Nature affords. 
There can then no probable Ground or Colour be 
alledged, why any one People ſhould pretend to 


Mr. BARB. NOTES on F. vnt, 1x. 


according to Mr. Bynker/hoek, there is no part of the main Ocean, nor of any Sea inclos'd with Land, that belongs to any Porter 
farther than he can command it from the Shore, becauſe there is no Power in actual Poſſeſſion after the manner we have before 
mentioned. As to the Queſtion of Fact, I will not meddle with it. Our Author may be conſulted about that. As for the matter 
of Right, altho', as I ſhall ſhew hereafter, I do not reſt altogether in the Opinion of that learned and judicious Lawyer, who lays 
it down for a general Maxim, That, without regard had to the Laws of Kingdoms, Property is always extinguiſh'd with the actual 
Poſſeſſion ; yet I think he hath reaſon to maintain it in reſpect to the Sea, and other things of like Nature, which remain ſuch as 
Nature has produced them. As the Induſtry of Man has added nothing but the bare Poſſeſſion, it follows, that from the very Mo- 
ment that Poſſeſſion is left in any manner, the things are and may be look'd upon as quite abandoned. As for Example, ſuppoſe 
there be a great Extent of Land unoccupied, which is not encompaſſed on any fide with the Lands of any State, tho” they are near, 
if the Maſter of the Country takes no care to till them, or ſecure them; or if he has ſometimes done it, and does diſcontinue it, 
any Man may ſeize it as well as he, eſpecially if the Neighbours have reſigned all their Right to him ; and in this caſe alſo the 
Renunciation of theſe laſt can't be drawn into conſequence for others who would ſettle there, ſo long as they are not actually poſ- 
ſeſſed. By a much ſtronger Reaſon we muſt acknowledge the neceſſity of a continual Poſſeſſion in reſpect of the Sea, which, ex- 
cepting a little Diſtance from the Shore, is much leſs in uſe both in itſelf, and by all the Care that any Man can take to make it 
profitable in any Manner ; wherefore nothing but inſatiable Avarice, and a prodigious Diſregard to the Equality of all Men by 
Nature, can ſuggeſt ſuch vaſt Pretenſions, and ſo difficult, not to ſay impoſſible, to maintain. See F. following. ; 

7 Bodinus de Republ. 1. i. c. ult. on the Authority of Baldus affirms, That by a kind of common Right enjoy'd by all Princes 
of Maritime Countries, the particular Sovereign may command and controul thoſe who approach within ſixty Miles of his Shore. 
| It is not neceſſary to have recourſe to the intent of the Agreement, which, as I have ſhewed above, is a meer Chimera. 

The impoſlbbility of ſeizing upon the main Ocean, and preſerving a non-interrupted Poſſeſſion, is ſufficient to prove the Ridicu- 
louſneſs and Injuſtice of theſe proud Pretenſions. See F. viii. n. 6. before-going. And Mr, de Bynker/p2e's Diſcourſe, c. 7. 


the 


* 


the Dominion of the whole Ocean, ſo as by virtue 
of this Right to aim at excluding all others from 
ſailing there. Not one of thoſe Reaſons, which firſt 
moved Men to the Settlement of Property, doth af- 
fe& the main Sea. To make it fit for e 
there is no need (in regard to the Sea itſelf) of 
the Pains and Induſtry of Men. The Winds labour 
no more to drive all the Fleets in the World, than 
a ſingle Veſſel. Nor do thoſe Tracts, which the 
Keels plough up, make the way rougher to thoſe 
that follow them. As for the Paſſage to the other 
Continent, this is not rendered leſs convenient to 
one Nation, though another uſeth the ſame Road. 
And to have been the firſt Travellers through any 
Place doth by no means give a People the Domi- 
nion of it, or prohibit others from turning it to 
the ſame Advantage. It is a moſt imprudent Plea 
to urge, T hat any one State, by intercepting the naval 
Afairs of all others, may be able to draw to it ſelf 
the whole Profit of a S:a Trade, which Intereſt all Per- 
ſons ought induſtriouſly to purſue. As if all the reſt 
of Mankind ought to be oppreſs d by a moſt un- 
juſt Monopoly, to gratify the inſatiable Avarice of 
a ſingle Government : Or, as if all others muſt 
voluntarily turn Slaves, becauſe the wicked Am- 
bition of one Prince or State luſts after the Sove- 
reignty of the whole World. Such hath been the 
Bounty of Providence towards Mankind, as to 
give an abundant Supply of all things uſeful to 

their Neceſſities. But as to the manner of poſ- 
ſeſſing theſe things, Reaſon enjoins Men to uſe 

ſuch Moderation in it, as to reſt contented with 

the Acquiſition of ſo much as is likely to ſuffice for 
the Service of themſelves and of their Dependents. 
Nor doth the ſame Principle forbid them to be 
concern d for the future, provided they do not, ei- 

ther by Envy or Avarice, hinder others from gain- 

ing a needful Maintenance and Relief, If any one 
.carries his Purſuits further, and ſcrapes up ſuper- 

fluous Stores, to the Injury and Oppreſſion of o- 

thers, it can be no Fault in the reſt, if, when Op- 

portunity ſerves, they engage in a timely Enter- 

prize of reducing him to Reaſon. 

X. From what we have obſerv'd, it is clear, 
that to ſail the Ocean in a peaceful manner both 
is and ought to be the free Privilege of all Nati- 
ons: I is, becauſe no one People have attain d ſuch 
a Right over the Ocean, as will juſtify them in 


Of the Objetr of 


ſhutting out all others from the ſame Benefit: And 
it ought to be, becauſe the Law of general Kindneſ 
and Humanity requires it. Whence it follows 3 
no Sovereign can hinder the Nations which 3 
on the main Sea, and are not under his Gavera- 
ment, from maintaining a Trade with each other 
unleſs he have by Covenant obtain'd ſuch a Right 
as either that ſome particular State is bound, on 
his account, to exclude ſome certain People from 
all Commerce with them (of which kind was the 
Contract between the Dutch Eaft- India Compan 

and the Emperor of Ceylan) or that ſome 2 
Nation have ſurrendred up to him their right of 
ſailing to another *. For ſince I may, at my plea- 


ſure, either retain or alienate my Goods, eſpeci- 


ally ſuch as regard rather the Superfluities of Plea- 
ſure than the Neceſſities of Life; there is no rea. 
ſon but that I may, on ſome certain Conſidera. 
tions, oblige my ſelf to diſpoſe of them to one 
Perſon, and to none beſides. And this indeed is 
one proper effect of Liberty, that Men may by 
Covenant give up their Rights between themſelves: 
though no ſuch Covenant ſhall be allowed, if ay 
ally prejudicial to a third Perſon, Hence likewiſc 
as a Prince may juſtly ordain, that no Goods, * 
the Growth or the Manufacture of his Dominions, 
ſhall be exported by Foreigners, unleſs by ſuch as 


have obtain'd this Privilege, either upon Cove- 


nant, or by free Grant (tho' the Law of Nature 
doth not at all oblige him to ſtrike ſuch a Cove- 
nant, or to make ſuch a Grant, unleſs ſome Nation 
abroad be reduced to ſuch Extremity, as that with- 
out this Liberty of Commerce they muſt neceſſarily 
periſh) ſo if a People of Europe, for Inſtance, 


have appropriated any Country in Africk, or the 


Indies, by ſuch means, and in ſuch manner as the 
Cuſtom of Nations makes effectual towards the 
acquiring Dominion ; they may with like Juſtice, 
if they think fir, cut off from others all Paſlage 
thither on account of 'Traffick, or not allow it, 
but under certain Conditions, or ſome ſettled Bur- 
thens and Duties. And this we now ſee in every 
Day's Praftice : Nor doth it appear to be in any 
reſpe& 7 to natural Reaſon. For that 
Liberty of Commerce, on which ſome ground ſuch 
high Pretenſions, doth not hinder but that a State 
may allow more Favour to its own Subjects, than 
to Strangers. 


Vid. Philipp. Baldæ. Deſcript. Orz Malabar. & Coromandel. c. 10. & 1 2. 


Mr. BAR B. NOTE on F. x. 


7 See lib. iti. c. 3. $. 6, 9, 11. above. 
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CHAP. VI. 
Of Occupancy. 


i. The ſeveral ways of acquiring Dominion. | vitt. When things occupied are underſtood to be im- 
u. The Original Methods of acquiring it. moveable. 
ut, Occupancy is gain d in whole, or by Parcels. 1x, When they are moveable. | | | 
1v. The Poll Jon of Moveables depends on the Diſ- x. Whether a wild Beaſt becomes mine as ſoon as 1 
poſal of the chief Governour. have wounded it. | | 
v. In ſome Places the catching of wild Beafts is al- x1. Whether the Fiſh are ours, that are in our Ponds. 
lowed to every one. x11, Things left become immediately the firſt Occu- 
vI. In other Places tis the privilege of great Men only. pant's. | 
vi. Whether he that hunts contrary to the Law, has XII. Of Treaſures, 
a Property in the Beaſt he takes. | xiv. Of Poſſeſſions obtain d by War. 


T follows in courſe, that we conſider the ſeveral Again, the originary way of acquiring Property 
[| ways of acquiring Dominion, which, after 2 is either /fimple and abſolute, as when we obtain 
Grotius's Judgment, may conveniently be divid- Dominion over the Subſtance and Body of a thing: 
ed into originary and derivative. The former are Or only primitive and with reſpect, as when we 
thoſe by which the Property of any thing was firſt add to a Thing already our own ſome further 
introduced: The latter thoſe by which a Property Improvement and Increaſe. 
already ſettled paſſeth from one Man to another. 


2 Lib. ii. c. 3. ſ. 1: a : | | 
Mr. BAR B. NOTES on Chap. VI. H. I. 


I Before we proceed farther, we muſt here determine a Queſtion which Mr. Bynker/hoek has given us an Occaſion to examine. 
That able Lawyer maintains, That by the Law of Nature, Property, which begins with a corporal Poſſeſſion, ends with it alſo.” 
According to him, that ſame Moment that a thing is out of our Power it becomes common. And if for a long time there has been 
an Ulage that every one remains a Proprietor of his own Goods, although he keeps not the corporal Poſſeſſion of them, this is the 
Effect of civil Laws, and of the Agreement of the Members of every State.“ Inſomuch, adds he, that if a thing belonging to 
« any Man be found in a ſtrange Country, he being abſent, and not ſecuring it, it belongs to the firſt Occupant, provided there 
« be not ſome particular Treaty between the two States, by virtue of which they ought to be look'd upon as Friends ; for if 
« they are only engaged not to make War upon one another, this Agreement leaves every one's natural Right entire to ſeize upon 
« that which is not in the poſſeſſion of the former Owner. Mr. Bynterſboeſ alledges here the Authority of the Roman Law, and 
a Paſſage of St. Auſtin quoted in the Canon-Law 3 but fince he treats there only of the Light of Reaſon, I will not ſtay to examine 
whether thoſe Paſſages are well applied, or no, as a German Lawyer affirms, who endeavours to confute the firſt Chapter of a 
Dutch Lawyer, De Dominio Maris. It was Mr. Titius, who in 1704, the Year after Mr. Bynker ſhoek's Book was publiſh'd, main- 
tain d a publick Diſputation at Leipfict, De Dominio in rebus occupatis ultra plſeſſionem durante, a Diſcourſe which I never ſaw ; 
but the Author himſelf gives us the Abridgment of it in his Fus Privatum Romano-Germanicum, &c. I. iii. c. 6. As to the Quota- 
tions of the Civil Law, I ſhall only obſerve, that the Raman Lawyers did not agree perfectly among themſelves about the continu- 
ance of the Right of Property, as Mr. Noodt has proved; that they differed in the manner of getting Poſſeſſion, Probabilia Juris, 
I. ii. c. 6. As for the Proofs taken from the thing it ſelf, Mr. Titius, as above, delivers himſelf briefly thus: “ 1. That the Hy- 
« pothelis of Mr. Bynker/hock deſtroys all ſorts of Right, and particularly reduces Property to nothing. For of what Uſe can 
« that Right be which is extinguiſh'd by the Act with which it is acquired? 2. That there is no plauſible Reaſon to be given why 
« ſuch great Force ſhould be attributed to Poſſeſſion, if the continuance of Right and Property depends fully and abſolutely upon 
« it. 3. Laſtly, As to human Right, perpetual Poſſeſſion is impoſſible, and ſo we ought not to believe that it is neceſſary to 
« preſerve them. From whence he concludes, That to follow the Maxims of the Law of Nature, we muſt on the contrary ſay, 
“That Property being once admitted continues always, tho? there be no Poſſeſſion ; eſpecially if the Conſent of the Proprietor 
« himſelf, or the civil Laws do not order it otherwiſe.” Theſe Reaſons, in my Judgment, prove ſufficiently what they were in- 
tended for, but we muſt explain them a little, and add what is wanting to them. I fay then, that ſince Property has its Original 
from taking Poſſeſſion, it doth not follow that the Right ſo acquir'd ceaſes, when there is no Poſſeſſion. The intention of Nature 
in making all things common to Man is, that every one ſhould uſe and diſpoſe of what he has gotten according to his own Plea- 
ſure, *till he leaves it, and permits it a- new to be ſeized by the firſt Occupant, without which this Right will be of little Uſe. So 
that Poſſeſſion is nothing elſe but an indiſputable Mark of the Will to retain what a Man has ſeized. To authorize us then to 
look upon a thing as abandon'd by him to whom it belong'd, becauſe he is not in Poſſeſſion, we ought to have ſome other Reaſons 
to believe that he has renounced his perſonal Right to it. Now, as I have oblerv'd in Note 6. $. 8. of the foregoing Chapter, 
we may preſume this in reſpedt to thoſe things which remain ſuch as Nature has produced them, eſpecially ſuch as are very nume- 
rous, or are of a vaſt Extent ; tho' Mr. Tirius does not make that Diſtinction, and maintains, that one may be Maſter of the Sea, 
altho* he be not in Poſſeſſion. But as for other things, which are the Fruits of human Induſtry, and are either produced by Nature, 
or are put into a new Form, or are tamed, or are hunted out of their Holes; all this is done with great Labour and Contrivance 
uſually ; and it can't be doubted but every one would preſerve his Right to them, 'till he makes an open Renunciation ; and fo they 
ought to be looked upon as his, tho' he . not keep them ever after, or he loſes the Poſſeſſion by ſome Accident, which may eaſil 
happen, and is almoſt unavoidable. In the main there is nothing but what is juſt in this Claim, as may appear from what is ald. 
c. iv. F. 4. n. 4. of this Book. And Mr. Bynker/hoek owns, that the firſt Men left nothing common but what they could not 
diſtinctly poſſeſs. Their Covetouſneſs and Deſire of having was ſo great, that to expreſs it, the Fable of Clambering up into 
Heaven was invented, c. 2. p. 10. Can we then believe, that Men of this Temper would conſent that the Right of Property 
ſhould be always extinguiſhed with corporal Poſſeſſion, which can never be without Interruption ? Having thus taken liberty to 
ſpeak my Thoughts about Mr. Bynker/koek's Principle, I ſhall declare my Indignation againſt what Mr. Tirius (as above, F. 2, 5.) 
has diſcourſed fo boldly. He ought in his firſt Lecture of that Diſcourſe to have conlider'd the Worth of the Author, and not 
to have accuſed him of favouring Habbes's Opinions, if he had been cautious, at the End of Chap. iii. 

8 This Diviſion may alſo agree with Acquiſitions derivative. See what is ſaid upon the following Chapter, F. 1. Farther, we 
mult diſtinguiſh alſo the manner of acquiring Property, into natural and civil. Natural Acquiſition is that which is made either by 


the Will alone of the A nirer, in relation to ſuch things as belong not to any Perſon, or by the mutual Conſent of him that 
transfers the Property, a. 


nd of him that obtains it, as to ſuch things as belong to any Perſon. Civil Acquiſition is that which either 
transfers a Property with the Conſent of the particular Owner, or requires ſomething more than the mutual Conſent of Parties. 
Titius's Obſerv. 290. We find the like Diviſion in the Iuſtitutes: Quarundam enim rerum Dominium nanciſcimur jure naturali 


IL. We 


quarundam vera jure civili, 1. 2. tit. 1. f. 11. See Chap. 10. F. 1. n. 1. and c. 12. f. 1. n. 1. following. 
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II. We have ſufficiently made it appear in our 
former Remarks , that after Men came to a Re- 


ſolut ion of quitting the primitive Communion 


upon the Strength of a previous Contract they aſ- 


fign'd to each Perſon his Share out of the general 
Stock, either by the Authority of Parents, or by 


univerſal Conſent, or by Lot, or ſometimes by the 
free Choice and Option of the Party receiving. 
Now 'twas at the ſame time agreed, that what- 
ever did not come under this grand Diviſion, ſhould 
paſs to the firſt-Occupant ® ; that is, to him who, 


fore others, took bodily Poſſeſſion of it?, with 


Intention to keep it as his own. Hence, when 
Grotius © affirms, That original Acquifition antient- 


the word is uſed in? Seneca Thyeft, ver. 202, 


5 In wadio eft ſcelus Ppofitum occupanti. 
In Tacitus, H. 1. v. c. I. in fin. Multi qu0s urbe atg; 


Tralia ſua, quemq; ſpes acciverat occupandi Principe 
adhuc vacuum, | 

In Pliny, 1. iv. Epiſt. 15. In ea civitate, in qua an- 
nia quaſi ab occupantibus aguntur, que legitimum tem- 
pus expelant, non matura, ſed fera ſunt. 

III. In Relation to the Occupancy of Immovea. 
bles, eſpecially of Lands, we are carefully to ob- 
ſerve and diſtinguiſh, whether it be made by one 
Perſon only, or by many in Conjunct ion. One Man 
is then adjudg d to be the Occupant of Land, when 


Boox IV. 


& 203. 


ly, whilſt tuas poſſible for all Mankind to meet in one he tills and manures it, or when he encloſeth it 
place, might be made by Diviſion alſo, whereas now it with ſettled Boundaries and Limits: Yer Kill with 
can be made only by Occupancy : The words ought this Proviſo, That he graſp at no more than what 
to be explain'd in the following Senſe, When Man- upon a fair account, 3 tenable by one Fami. 
kind firſt began to ſeparate into many Families, di- ly, however enlarg d and multiplied. Should one 
ſtinct Dominions were ſettled by Diviſion: After this Man, for Inſtance, be, with his Wife, caſt upon 
Diviſion, he is ſaid originally to acquire a thing a deſert Iſland, ſufficient ro maintain Myriads of 
lying void and wirhout'a Poſſeſſor, who happens ro People; he could not without intolerable Arrogance 
be the moſt early Occupant of it; i. e. he who lays challenge the whole Iſland to himſelf upon the Right 
hold on ſuch a thing before others, or gets the of Occupancy, and endeavour to repulſe thoſe wao 
ſtart of them in putting in his Claim to it. Thus ſhould land on a different part of the Shore. 


Chap. iv. ſ. 4. « Duod enim nullius eſt, id ratione naturali accupanti conceditur, Digeſt. 1. xll. t. 1. leg. 3. princip. 
© Ubi ſupra. 


Mr. Baxsy. NOTES on F. u, 11. 


We have ſhewn in c. 4. f. 4. n. 4. That the firſt Occupyer makes himſelf a Property by that only, without ſuppoſing any 
Agreement either perſonal or common, ſo that taking Poſſeſſion was in it ſelf the only way of getting an original Property, as 
well from the Beginning as at this Day: Dyed enim nullius eſt, id ratione naturali occupanti conceditur, ſay the Lawyers, Digeſt. 
I. xli. tit. 1. leg. 3. princip. But if ſeveral perſons ſeize upon one thing in common without an Owner, and part it alike, that 
Diviſion will then be, in relation to every one of thoſe who make up that Multitude, the original Title of their Acquiſition, i. e. 
the immediate Foundation of that particular Right, which he hath acquired by what hath happen'd to him, and to which he had 
before only a common Right. Mr. Titius's Obſerv. 291. on Pufend. 

2 What our Author means by, Ws primus eadem corporaliter apprehendifſet animo, &c. he will explain himſelf in F. 8, 9. Yet 
we may obſerve with Mr. Titius, that taking Poſſeſſion actually (Occupatio) is not always abſolutely neceſſary to acquire a thing 
that belongs to no body. Tis only a means to let all others know, that we have an Intention to appropriate ſuch a thing. In- 
deed, that which properly makes the Right of the firſt Occupyer is, that he makes known to others his deſign to ſeize upon a 
thing. If then he declares his Will by ſome other Act, as ſignificative, or if others have openly renounced with reſpect to him 
the Right which they had to any thing which belong'd no more to him than to them, he may then acquire the original Pro- 
perty without any actual poſſeſſion. Oꝶſerv. on Pufend. 292 and in Lauterb. 110. We may alſo add, that he mult be inclined to 
take what he declares his deſign to ſeize on, otherwiſe the boundleſs Covetouſneſs of moſt Men will render his Right unprofita- 
ble to others, and be a Foundation for 2 Diſputes and Quarrels. In fine, the Notion which I have laid down concerning 
the exterior Act, which is neceſlary to ſeize on a thing, ſo that we may acquire ſuch a Right to it as may exclude the Claims of 
all others; this Notion, I fay, is not altogether new. I learn from Mr. Noodt, Probabilia Faris, 1. ii. c. 6. That among the Anti- 
ents, as alſo the old Roman Lawyers, there were ſeveral of the moſt famous who were exactly of the ſame Opinion, tho' none 
took notice of it before this judicious and quick ſighted Lawyer. 

3 This Grammatical Remark, that the Latin word occupare, i. e. to occupy or poſſeſs, often ſignifies prevenire or to prevent 
others, might have been ſpared by our Author. 

We muſt put among Immoveables, firſt of all, Space, which is in its own Nature altogether immoveable. We may divide 
it into Common and Particular. The firſt is publick places, as Markets, Temples, Theatres, great Roads, c. The other is that 
which is perpendicular under the Sun, from a particular Poſſeſſion of Lines drawn, as well from the Center of the Earth to the 
Surface, as from the Surface to the Heaven. Every one hath a Right to raiſe a Building under the Sun, as high as he will, and 
nothing may hinder him but that he may carry it in a direct Line as far as the Orb of the Moon; and likewiſe as much from 
thence, if we may ſuppoſe that Planet habitable. But if we may dig as deep as we will, we muſt not go farther than the Center 
of the Earth, becauſe what is beyond, in reſpect of us, belongs to the Antipodes, although the Civil Laws of ſome Countries give 
to the King's Treaſury whatever is found in the Lands of private Men, at any Depth greater than the Plough-ſhare reaches. We 
muſt alſo farther obſerve always, that perpendicular Lines may be drawn from the Surface of the Sun as well upwards as down- 
wards, and ſo as my Neighbour may not lawfully raiſe a Building which by any way may anſwer directly (to my Sun, although 
it be not at all ſupported, but born upon Beams laid in an Horizontal Line; ſo likewiſe neither can I in my turn raiſe a Pyramid 
whoſe Sides and Foundation extend beyond my Space, eſpecially if there be no Agreement about it between my Neighbour and 
my ſelf. After Space comes the Subſtance of the Earth, which we call the Ground, ſuch as the places for Building, Meadows, 
Fields; and Vineyards. We may next account for things immoveable, whatever ſticks faſt to the Surface of the Earth; either by 
Nature, as the Trees; or by Man's Labour, as Houſes and other Buildings; although theſe ſort of things may be ſever'd and be- 
come Moveables. Such are alſo not only Wind-mills, whoſe Foundation is faſten'd to the Earth, but alſo Water-mills ; for tho 
they may be carried about, they can't be made uſe of without ſome Anchor or Stake, which is firſt fixed in the Ground. What. 
ever alſo is faſtened to Houſes or other Buildings, as what is joined together with Iron, Lead, Plaiſter, or otherwiſe for a perpe. 
tual Continuance, 1s alſo reputed immoveable. Things moveable are conſequently all things that are ſeparated from the Earth 
and Water; whether they have been looſened from it, as Trees fall'n or cut down, Fruits fall'n or gather'd, Stones dug out of the 
Quarries ; or are naturally ſeparated as living Creatures. There are two ſorts of things Moveable; the one ſuch as live and move 
of themſelves, and they are call'd living Moveables, or living Creatures; others are inanimate, and may be called dead Move. 
ables. TI have taken all this partly out of the Elements of Jar, r. Univerſal. of this Author, p. 87, 88. and partly out of the Civil 
Laws of Mr. Daumat. Prelim. tit. 3. Sect. 1. f. 4, Cc. The Roman Lawyers often call Immoveables, Res, gue ſoli ſunt. Labes 
ſcribit, ediftum ædilium Curulium de venditionibus rerum eſſe, tam earum, que ſoli ſunt, quam earum, quæ mobiles, aut ſe movenics, 
Digeſt. I. xxi. tit. 1. De Adilitio Edicto, &c. leg. 1. J. 1. It would be. too long for me to recite here the other Paſſages of Lawyers 
to ſhew particularly what things they comprehend under the Name of Immoveables. | | 


But 
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But when any number of Men jointly poſſeſs 
themſelves of a Tract of Land, this Occupancy is 
wont to be made either by the Whole, or by Par- 
* former happens, when Men in an united 
Body ſeize on ſome deſolate Region, encompaſs d 
with certain Bounds, either by Nature, or by hu- 
man Appointment. The ſeveral Parcels of which 
Region are either granted to the particular Mem- 
bers of the Community, to take and to hold as 
each ſhall think fit (a Method but rarely practiſed) 
or what ſeems more convenient for the Prevention 
of Quarrels and Diſputes, are allotted to every 

Perſon by 2 Deſignation. For that a pro- 
miſcuous Occupancy is apt to breed Confuſion, we 
may obſerve from that Deſcription which * Livy 
gives us of Rome, Forma urbis erat occupatæ magis 
quam diuiſæ fimilis ; Such was the Appearance of the 
City, as if it had been firſt Poſſeſs'd rather by Occupancy 
than by a regular Divifon. Tacitus and Caſar will 
furniſh us with Inſtances. The former reports of 
the antient Germans to this Purpoſe © 3 Such a num- 
ber of Men dwelling together (for Grotius reads Vicos, 
not Vices) occupy or poſſeſs ſuch a Portion of Land, 
which they afterwards parcel out into private Shares, 
according to the Worth and Eſteem of particular Per- 
ſons ; the vaſt extent of the Country making theſe Par- 
titians eaſy and prafticable. They change their arable 
Ground every Tear, and are never at a loſs on this ac- 
count. So likewiſe Cæſar tells us of the Suevia, 
They kave an hundred Cantons, from each of which 
they draw every Tear a thouſand Men for the Camp-. 
ſervice ; the reſt keep at home, and till the Ground for 
themſelves, and for their abſent Friends. The next 
Year they relieve each other; thoſe who. ſerv'd in the 
Army return to take care of the Land ; and thoſe who 
tarried behind hiſt themſelues for the Wars. Thus they 
never interrupt either the Bufineſs of Husbandry, or the 
Uſe and Diſcipline of Arms. But there is no ſuch 
thing as ſeparate or private Fields known among them; 


nor are they allowed to inhabit any one Place longer 


than the Space of a Tear... And again ſpeaking of 
the German Nations in common; No Perſon, ſays 
he, hath any certain Quantity of Land, any ſettled or 
proper Boundaries, But the Princes and Magiſtrates 
every Tear aſſign the ſeveral Tribes their Reſidence, in 
what Place, and to what Extent they judge conveni- 
ent; and, the Tear after, force them to remove to a 
neu Seat, The Deſign of which Inſtitution was, 
no doubt, to preſerve the antient Simplicity of 
Life, ſo unacquainted with Avarice and with Lux- 
ory. We find Horace alluding to this Cuſtom in 
Lib, III. Od. xxiv. ver. 9, &c. 


Campeſtres melius Scythe | | 
(Quorum plauſtra vagas rite trahunt domos ) 
NMvum, & rigidi Getz A 

See Grat. I. ii. 8 2. . 4. b Lib. v. in fin. | 
Of the Inhabitants of the I 


Of Occupancy: 


| © German. e. 26. 
d Lipare, ſee Diodor. Sic. l. v. c. 9. p. 292. B. Edit. Rhodom. The fame Author, I. v. c. 34. p. 310, 


Immetata quibus jugera liberas 
HFuges & Cererem ferunt, 
Nec cultura placet longior annua; 


Defunctumque laboribus 
Aguali recreat ſorte vicarius * 


The Rovers of the Sythian Plains, 
| Whom peaceful Want inur'd of old 
To wheel their Houſes in their Wains, 
And Getans ſtiff with native Cold, 
In ſolid Happineſs outv 
The Pomp and Pride of Italy. 
Unmeaſur d Lands free Plenty yield, 
And Ceres loves to ſhift the Scene, | 
A ſingle Harveſt loads the Field, 
A ſingle Year confines her Reign : 
And if the Farmer weary grow, 
His honeſt Second takes the Plough.” 


IV. As for this Occupancy in general, or by the 
whole, we are farther to obſerve, that it confers on 
the Community, as ſuch, a Dominion over all things 
contain'd within the Tra& which they thus poſſeſs, 
not only immoveable, but likewiſe moveable Goods 
and Animals ; at leaſt, it gives them ſuch 'a Righr 
of taking the latter kind, as excludes all others 
from the ſame Privilege. And ſuch an univerſal 
Dominion, as is here deſcrib'd, is ſo very different 
from the Dominion of private Men, that the latter 
may be transferr d to a Stranger or Alien, whilſt 
the former remains ſafe in the Hands of the Com- 
munity 5 7, Nor is it neceſſary that all things which 
are firſt occupied in this general way, ſhould be af- 
terwards diyided amongſt particular and diſtinct 
Proprietors. - Therefore, if in a Region thus poſ- 
ſeſſed, any thing ſhould be found which is not aſ- 
certain d to a private Owner, it muſt not preſently 
be look d on as void and waſte, ſo that any one Per- 
ſon may ſeize it as his Peculiar; but we muſt ſup- 
pre it to belong to the whole People ®. And the 
ame Rule may, in our Judgment, be extended to 
ſuch deſolate Iſlands as lie in any Sea under the do- 


minion of a particular Commonwealth * ; or ſuch 


as, tho' they do not now appear, yet happen to riſe 
afterwards in the ſame place; of which we find ſe- 
veral Examples recorded by Pliny. Now in the diſ- 
poſal of ſuch things as theſe, the People take differ - 
ent Methods : Sometimes the Profits of them are 
laid;up in a publick Stock, to be taken out again 
for publick Uſes ; ſometimes all the Subjects, ſome- 
times thoſe only of a certain Order or Degree; and 
ſometimes Foreigners too are allow'd to hold and 
enjoy them, as Tenants of the State. Yet in all 


. Caſes, whatever Right private Perſons obtain over 


theſe things, depends on the Appointment of the 


whole Community. But there is ſome Difference, 
as to this point, between Immoveables and Movea- 


4 De Bell. Gall. I. iv. c. 1. © Lib. vie. 22. 


311. attributes to the Vaccæans a more ſtrict kind of Communion, The Nation of the Vacræans, ſays he, divide their Land yearly 
into ſo many Partitions, in order to the tilling it: The Fruit and Product they bring into a common Stock, out of which they 


© aſſign every Man his Share. If the Countrymen imbezzle any Part, it is a capital Crime. See likewiſe l. v. c. K. 
P. 320. D. Of the Commonwealth of the Panchæans. So too the Apalchitæ labour for the common, and each 


Ibid. c. 45. 
uſholder, - 


cording to the Number of his F amily, received every full Moon his Proportion out of the publick Store-houſe. Vid. Rochefort. 


Deſcript. Antillar. Part II. c. 8. n. 8. Comp. Got. I. ii. c. 3. ſ. 4. 


Dio Chryſoſtom. Orat. 3 1. in Rhodiac. The whole 


Country belongs to the civil State; yet this doth not in the leaſt hinder, but that every Man is Lord of his own Poſſeſſions. 


Vid. Gror. 1. ii. C. 2. f. 4. 


lowing 


i Vid. Plin. Nat, Hiſt. . IV« © Iz. 
MX.lr. BARE. NOTES an &. 1. | 
\; Dio's Greek is, N vibe Tis mans d. ddr red Tv anner Trace; adh de igt r- iaerd. See alſo I. vii. e. f. g. fol- 


bles, 
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bles. The former, in regard that they lie in open 
View, and cannot be forced out of their Place, are 
by virtue of that univerſal or general Occupancy 
immediately ſuppos'd to belong to the People, ſo 
far as concerns the Body and Subſtance of them. 
Bur now, as to moveable things *, ſome of theſe 
are fo framed or diſpoſed, as that the Region may 
indeed be the Seat of their Production; and yet 
there is need either of Labour in finding or gather- 
ing them, as Metals in the Bowels of the Earth, 
Jewels, Pearls, and the like, ſcatter d about the 
Shores and other Places: Or elſe of particular Care 
in taking and ſecuring them, that they may not af- 
terwards get out of our Hands ; as Beaſts, Fiſh, 
and Fowl, Men having no Power over theſe things, 
fo as to uſe them at their Pleaſure, before they are 
found or taken; it follows, that a People by poſſeſſ- 
ing themſelves in this general manner of the Seat 


where they are to be met with, do not properly ac- 


quite a Dominion over them, but only a Right of 
obtaining ſuch a Dominion hereafter, by particularly 
taking and ſecuring them. Hence, for Inſtance, we 
cannot rightly ſay, that the wild Beaſts of any 
Country, which ſtill remain in their natural Free- 
dom, are the property of the Prince: But the Prince 
alone hath the Right of taking them, inaſmuch as 
he is Lord of the Soil where they run; and he may 
communicate this Right to others, in what De- 
gree, and under what Reſtraints he pleaſeth. There- 
tore he, who is Sovereign of the reſpective Lands or 
Waters, may grant a Right of taking and appropri- 
ating things of this Nature, either promiſcuouſly 
to all Perſons, or to none but his own Subjects, or 
ſtill only to his Subjects of ſuch a Quality: Or, 
laſtly, he may, if he thinks fir, reſerve the Privilege. 
wholly to himſelf, For tho* the things themſelves 
be not yet, in ſtri& Speech, under Dominion, yet 
foraſmuch as the Act of appropriating them cannot 
be accompliſhed without uſing ſome other things 
which are ſubje& to Dominion; as ſuppoſe the 
Earth, or the Water; it follows, that he who hath 
the Sovereignty of the latter things, may, by a De- 
cree to this Purpoſe, prohibit others from ufing 
them, as means of acquiring the former 


V. Hence it is apparent, that it depends on the 


Will of the Sovereign, and not on any natural and 
neceſſary Law, what Right the private Members of 
2 State ſhall enjoy, as to the gathering of Movea- 
bles not yet poſſeſs d, as Hunting, Hawking, Fiſh- 
ing, and the like : Nay, and as to the Occupancy 


= Comp. Grot. I. ii. c. 2. ſ. 5. & c. 3. ſ. 5, & 19. 


d De Jur. Nat. & Gen. ſec. Hebr. 1. vi. e. 4. 


Book IV. 
of deſolate Regions; which the ſupreme Gove 

may hinder any of their Subje&s A enttftip pen, 
Such a Prohibition cannot indeed prejudice Fo- 
reigners *, who by taking poſſeſſion of thoſe Regi- 
ons may make them their own : But it will be 2 
ſtop to the Subjects of the reſpective Governours, ſo 
that none of them ſhall acquire the ſaid things 
but thoſe only who have obtain'd a Grant ang 
Commiſfion ſo to do. For in ſome Places private 
Men are allow'd more of theſe Advantages, and in 
ſome leſs, according as the Rulers in every State 
have judg d convenient. By the Fewiſh Cuſtom, ag 
Mr. Selden b informs us, Whatever was found in de- 
ſolate Places, or in ſuch as were void F the Dominion 


and Culture of private Perſons, became the Property) of ' 


the Occupant ; as Graſs, Fruit, Wood, and the like 
Alſo the Fiſh, whether in ſalt or freſh Water, and the 
wild Beaſts and Birds : Tet no one was permitted 10 
hunt or to hawk in another Man's Ground; tho even 
there, if he had once taken any Game, it was his oun. 
But to rob the Parks and Ponds was utterly unlaufyl, 
The Roman Lawyers talk much to the ſame pur- 
poſe. For thus Gaius; All Animals taken on tie 
Land, on the Sea, or in the Air, that is, wild Beaſts, 
Birds, and Fiſh, belong to thoſe who take them. Fir 
what is yet no Body's, natural Reaſon aſſigns to the firſt 
Occupant. On theſe and the like Places the Expo- 
ſitors of the Civil Law obſerve, that under the 
Term Fræ are comprehended all living Creatures, 
which Nature hath endued with an unlimited Pow. 
er of ſtraying up and down abont their proper Ele- 
ments ; ſo as to take in thoſe likewiſe which have 
been tamed by the Uſe and Company of Men. 
Though perhaps the Diſtinction between wild and 


tame Creatures might be thus better expreſs d; 


that the former are more averſe to human Society, 
take greater delight in enjoying their boundleſs 
Liberty, and cannot, without great Difficulty, be 
accuſtomed to live with us; nor may we, aſter 
all, depend very ſafely on their Fidelity: Whereas 
the latter are quite different in each of theſe re- 
ſpects. Yet tis a Saying of Grotius ©, That the 

eaſon why ſome Creatures fly and avoid us, is nit the 
want of Gentleneſs and Mildneſs on their Side, but on 


ours : Which he grounds on the Obſervation of 


Travellers ; that in the moſt remote Parts, where 
Men had ſcarce ever or very rarely came before, 
Birds have been found, which offer'd themſelves 
freely to be raken. Some may rather chooſe to 
form the Diſtinction by ſaying, That wild Crea- 


c Hiſt. Belg. I. v. 


Mr. BARE. NOTES on G. , v. 


2 This Diſtinction is founded upon a falſe Notion of taking poſſeſſion. See F. 2. n. 2. above. The Truth is, we may make our 
ſelves a Property in things moveable, as much as immoveable, becauſe they are often additional to them. See Mr. Thomafius's Juri/- 
ow Divin. |. ii. c. 10. $.147, Sc. Our Author to maintain his Principles runs himſelf into manifeſt Abſurdities. See 9. 7. n. 3. 

wing. | 

7 Our Author doubtleſs means a deſert-Country, bordering upon a Kingdom, but taken into it. For every thing that is encom- 
paſſed with ſomething already occupied, mult alſo þe {o eſteemed, and conſequently others cannot pretend to it. So that I can't 
fee why Mr. Hartius, an exact Author, ſhould ſuppoſe the contrary” Tis not a Sequel of Mr. Pyfzndorf”s falſe Hypotheſis con- 
cerning the Foundations of the Right of Property. For the Agreement which he ſuppoſes neceſſary to make one Matter of a thing, 
extends itſelf in his Judgment to every thing that bas a N dependence on it, which appears plainly by what J have ſaid above 
about the Sea, c. 5. $. 8. But as it may be the Intereſt of a State to keep its Members from ſeizing any deſert Lands without its 
Joriſdiction, by their own Authority, the Author here obſerves upon this Occaſion, and expreſſeth it in this manner; Sovereign. 
may likertiſe, &c. which makes it | may enough to underſtand. It is certainly a thing much more confiderable to ſeize upon a large 
12 of — than to take Deer ar Fiſh; ſo that this is ill placed, if he treats of any thing which belongs already to 
the State in general. | 


2 The Words of the Civil Law are, Feræ igitur beſtiæ, & volucret, & piſces, & omnia animalia, que mari, cœlo, & terre 


naſcuntur, ſimul atque ab aliquo capta fuerint, jure gentium ſtatin illius efſe incipiunt. Quod enim ante nullius eſt, id naturali rationt 


occupanti conceditur. Inſtit. I. ii. tit. 1. De rerum divifione, & adquirends ipſarum Daminio, 5. 12. Concerning Fiſh there is an - 


gant Paſſage in Plautus's Rudens, Act iv. Scen. 3. ver. 32, (oc. Ecquers effe dices, &c. Can you ſay that any one of the Fiſh 
«* longs to me, whilſt in its own Element? Vet thoſe which I catch arc any pwn, and 1 #eckon chem amongſt my proper Goods 
No one lays hands on them to challenge them from me; no one claims a ſhare in the Booty. I ſell them all fairly in the open 


Market as my honeſt Store. Tho' the Fiſherman was foinewhat out when he applied this Argument to the Bag of Money- 
| | 4 tures 
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tures have naturally a more intraQable, a more 
rough and ſtubborn Diſpoſition than the tame. 
17 may here remark by the way, that in one 
lace of the Inſtitutions, * and another of the Di- 
4 Pigeons and Peacocks are falſly reckon'd a- 
vaſt thoſe Fowls which we term Wild 3. The 
Miſtake about the Peacocks hath been already noted 
by Gothofredus, on that Paſlage of the Inſtitutions : 
And as for Pigeons, the Reaſon which in the very 
next Section is there given to prove Hens and Geeſe 
to be tame *, will reach them likewiſe, there 
being other Pigeons expreſly denominated Wild. 
And therefore, by the Jewiſh Cuſtoms, none might 
rake them, unleſs at thirty Furlongs diſtance from 
the Dove-houſe ®. ; | 
Yet Bees are no doubt wild by Nature *, ſince 
their Cuſtom of returning to their Hive doth not 
roceed from their familiarity with Mankind, bur 
trom their own ſecret Inſtin& : They being in all 
other reſpe&s utterly unteachable. It is neverthe- 
leſs one of Plato's Laws, © Whoever ſhall purſue the 
Swarms which belong to others, and by ſtriting on the 
Braſs ſhall draw them with the delightful Sound to 
fix near himſelf, let him make Reſtitution for the 
Damage. Where he ſeems to preſuppoſe, that the 
Owner of the Bees did not follow them, when rhey 
left his Hives 4. Pliny © will have the Bees to be 


neither wild nor tame: Others divide them into 


both thoſe kinds. f But that, ſo long as they re- 
turn to our Hives, they are properly our own, and 
cannot be hurt without our Loſs and Damage, is very 
laboriouſly proved in that Declamation of Quintti- 
kan, entituled, The poor Man's Bees b. | 
According to the Roman Laws, tis the ſame thing 
whether a Man take Game in his own Land ©, 
or in thoſe of others; Becauſe wild Creatures, in 
whatſoever place they are found, are no Body's Pro- 
perty, whilſt they retain their nataral Freedom. 
Yet the Qwner of Land may hinder others from 
coming there to follow their Sport 7 . But ſtill 
what another hath taken with his Dogs or his 


Hawks, chough againlt che expreſs prohibition of 


the Lord of the Soil, he thereby makes his own. 
Indeed, as to this laſt Particular, Czjacius h is of a 
different Opinion; grounding his Exception on a 
Law of the Digeſts *. | | 
VI. But in moſt Places the privilege of Hunting 
zs left wholly to the Governours of the Common- 
wealths; who in ſome Countries admit their prin- 
cipal Subjects to be Sharers with them: Only Beaſts 
of! Prey are almoſt every where allow'd to be kill'd 
by all Perſons without Diſtinction. Many Reaſons 
may be aſſign d for this general Cuſtom, It did not 
ſeem convenient that Country-men and Labourers 


2 Sect. 15. De rer. diviſ. 
e. 11. De L. L. |. viii. p. 915. C. Edit. Vecb. 
Digeft. De Furtis, I. xxvi. & lib. x). t. 1. I. v. ſ. 3. 
— = D. de A. R. D. 

J. i. ixitio. 
Chaltandyl. I. iii. 
their Country 


? Plin. Panegyr. 
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ſhould be permitted to quit their Work, that they 
might ramble about the Woods; which Indulgence 
might have drawn them on by degrees to the pra- 
Rice of Robbery and Plunder * . Sometimes too 
it is reckon d unſafe to truſt the common People 
with Arms. Tully 1 mentions one Lucius Domitius; 
who executed a Slave only for ſtriking a large Boar 
with a hunting Spear, hen after the Servile War 
in Scily an Order had paſs d, forbidding any Slave 
to appear with a Weapon. On the other fide, for 
the Princes and Nobles, on whoſe Arms the Safety 
of the Commonwealth was to depend, Hunting was 
elteem'd a moſt agreeable Exerciſe, as a Repreſen- 
tation of War, and very proper to inure them in 
bearing the Hardſhips and Labours of the Field. 
On which account what a high Value the Parthians, 
Medes, and Perfians ſet on this manly Sport, we may 
learn from Azxophon ® and other Authors 2. Ba- 
jaxet the Turk is faid to have maintain'd ſeven 
thouſand Men only for the care and management of 
his Hawks; and to have had fix thoufand Dogs for 
the Chaſe. When he was taken Priſoner by Tamer- 
lane, and upbraided with this Fanſy by a Preſent 
of Hawks and Dogs from the Conqueror, he fierce- 
ly replied, For me who owe my Birth and Education 
to Amurath the Son of Orchan, both Sovereign Prin- 
ces, Hounds and Hawks are proper Diverſion : Not 
for you a rambling Free-booter of Scythia, bred up to 
Thieving and Rapine ®. And indeed it was but 
equitable to allow this manly Recreation to Princes 
and Chief Men, by whoſe Toils and Cares the pub- 
lick Welfare is ſecur d. But ſhould the ſame Fa- 
vour, in great and flouriſhing Countries, be granted 
promiſcuouſly to all Perſons, ir would be of very 
little Benefit and Advantage to any one in particu- 
lar P. For theſe, therefore, and the like Reaſons, 
a Sovereign, if he thinks it for the Intereſt of the 
Kingdom, may againſt the conſenc of the common 
People abridge them of the Liberty of Hunting, 
without any Injuſtice. For he doth not hereby 
take from them what was their own, but barely for- 
bids them to uſe certain means of acquiring things, 
which the meer Law of Nature, if it obtain'd with- 
out any civil Conſtitutions, would allow them. For 
as to what ſome ignorant Perſons have urged, that 
the prohibition of Hunting is therefore unlawful, 
becauſe God Almighty inveſted Men in general with 
the Dominion over Beaſts, the pooreſt Subjects be- 
ing no leſs Men than their Superiors: Or, as to that 
common Aſſert ion of the Roman Lawyers, that Hunt- 
ing is free to all by the Law of Nature and of Na- 
tions; learned Men have long ſince put an end to 
theſs Doubts, by diſtinguiſhing between the precep- 
tive and permiſſive Law of Nature, and by explain- 


d Vid. Conflantin.  Empereur Baba Kama, c. 7.1. 7. Add Selden de J. N & G. ſec. Heb. I. vi. 
4 Comp. ſ. 14. Inſtit. dict. Tit. 

c Lib. viii. ſ. 1. D. Famil. erciſcunde. 

* Vid. Conflitut. Frederic. II. I. ii. feud. t. 27. ſ. 5. & guis ruſticus. 

2 Cornel. Nep. Alcibiad. c. 11. Jaſtin, I. xli. e. 3. Tacit. Annal. I. i. e. 2. Sueton. Caligul. 5. 

| <« "Theſe were the Arts and Exerciſes in which their future Generals were train'd for 

s Service; to contend with the ſwifter Beaſts in Speed, with the bolder in Strength, with the more cunning int 


f Vid. I. xlvii. t. 2. 
> Obſerv. 4,2. i Leg. 55. t. 1. 

1 Lib. v. c. 3. in Verr. ® Cyro- 
o Faconick 


e Lib. xi. c. 5. 


Policy and Craſt: Nor was it look d an as an inconſiderable Ornament and Triumph of Peace, to remove from the Field the 
* Inroads of the ſavage Herd, and to deliver, as it were, from a Siege the Labours of the Countrymen. 


| Mr. BAR B. NOTES on . v. 
3 The Words of the Digeſts are, Pavonum guogue & columbarum fera natura eft. See alſo Digeſt. I. xli. t. 1. leg. 5.$. 5. & 


Dion. Goth efred. upon that place of the Inſtitutes. 


* Gallinarnm & anſerum non eſt fera natura, idque ex es poſſumus intelligere, quod alie ſunt galline, guas ferat vocamus, item 


alii ſunt anſeres, quos feros appellamus, Ibid. 5. 16. 


Apium quogue fera natura' eft. Ttaque, que in arbore tua conſedrrint, antequar d te alveo includantur, non magis tua intelli- 
tam effe, quum volucres, que in arbore tua nidum fecerint, Ibid. F. 1 4. See Micron. Magii Mijeell. I. i. c. 3. 


4 The La 


w is, Nec intereft, feras beftias & volreres utrum in ſuo fundo quis capiat, an in alieno. Ibid, 5. 611 
F Plane gui alienum Fundum ingreditur venandi aut occupandi gratia, poteſt & Domino, fi is pr awiderits prohiberi ne ingrediatur, Ibid. 
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ing the different acceptations of thoſe Terms Jus 
Gentium, or the Law-of Nation 
But farther, it is very probable, that in many 


places this Right was conferr d on Princes by the 
voluntary Motion and Act of the People? . For 


ſince there was a Neceſſity of aſſigning them ſome 
Advantages for the ſupporting their Dignity: with 
a ſufficient Train and Splendor; it was wiſely con- 
fider'd, that *twould be moſt convenient to. allot 
them ſuch. things as might be given without the 
Damage or Prejudice of any Man: And of this 
kind are all thoſe in which no other Perſon can yet 
claim a Property ©, __ - -. HE 4115 
VII. But ſuch Laws as theſe did not, ſtrictly 
ſpeaking, confer on Princes the Dominion over wild 
Beaſts, but only a Right, by virtue of which they 
alone ſhould afterwards make them their Property, 
by ſeizing and poſſeſſing them. Which Right, ne- 
vertheleſs, had this effect in common with Domini- 


on, that in caſe any other Perſon had illegally taken 


the ſaid Beaſts, they might be challeng d at his 
Hands. For it doth not ſeem reaſonable to admit 
the Opinion of ſome, who tell us, that even before 
actual Occupancy the Law might fix the Domini- 
on of theſe things, nothing more being required to- 
wards the producing of Dominion than a legal Ap- 
pointment. Thus much indeed the Law of any 
Country may effect, that a Dominion already eſta- 
bliſhed over things ſhall paſs from one Subject to 
another, without any antecedent Act of the Parties. 
But the Law alone is not ſufficient to introduce o- 
riginally a Dominion over ſuch things as have not 
yet been actually brought under the Power of 
Men: But there is requir d farther ſome corporal 
Action; eſpecially as to the Poſſeſſion of living 
Creatures. But now the firſt conſtituting Domi- 
nion, and the preſerving it after it hath been once 
conſtituted, are different things 
Some again there are who aſſert, that Prohibi- 
tions of this Nature by civil Ordinances only ſtop 


the Right of taking Game, not of keeping what 


hath been already taken. For two things, they ſay, 
there were which the Law of Nations allowed with re- 
ference to wild Beaſts : Firſt, 'T bat al Men ſhould en- 
joy the liberty of Hunting: And Secondly, That the 
Dominion of theſe Beaſts ſhould: be acquired by the way 
of Occupancy. The former of which Privileges ſeems in 
this — to be reſtrain d, but by. uo means the latter. 
Whence if a Perſon, who was forbidden tv hunt, ſhall 
zevertheleſs have follow'd the Chaſe, and ſucceeded in 
it, any Game found upon him may be forced away ; 
act becauſe he had not made it his own, but in way. of 
Puniſhment he was unworthy..to poſſeſs it. In the ſame 
manner altogether, as Nets,, Spears, and other hunting 
Inſtruments are ſeized in ſuch Mens Hands; tho' none 


vid. Grot. I. ii. 0.3. .f. wy 


Of: Occupancy. 


* b Vid: Grot. I. ii. c. 8. ſ. 8. 
Yacas, conſult at your Pleaſure Garcilaſſ de la Vera, Comm. Reg. l. vi. c. 6. 
and from him Arnold. Vinn. ad Sect. 13. Inſtit. De rer. diviſ. Zi, 
Purpoſe; That a Law may indeed hinder the taking of Game, 


Book IV. 


can deny theſe to be their real Property. For which Rea. 


Jon, if Game, thus taken contrary to Law, be given in 


charge to another as a matter ¶ honeſt Truſt, it may 
not be forcibly chaleng d from him by the Magiſtrare . 
As it might be, were it indeed ſtolen, ſome other Perſon 
being the - juſt Owner of it. But the Prince cannot he 
cal d the Owner of theſe Beaſts, before he hath actual) 
caught them; and therefore he, who hunts contrary fo 
the Royal Prohibition, doth not commit Theft, nor tale 
away the Goods of another ; but ouly acquires a thing 
which another had à privatiue or exclufive Right of 
acquiring; and therefore he may be puniſh'd ; but as for 


the thing which he thus got into his Poſſeſſion, it oug}; 


not to be look d on as matter of Theft, or to be chalen- 
ged accordingly * *, But indeed tis very ſimple to 
imagine, that a Man is by any natural Neceſſity 
made Proprietor of the things which he firſt lays his 
Hands on; we having already ſhewn, that this 
Right 1s grounded on the Strength of a previous 
Covenant. Therefore if a Prince ſhall forbid his 
Subjects to uſe this Method of Acquiſition, in re- 
gard to ſome particular things; their being the fir 
Takers ſhall avail them nothing in order to the 
obtaining of Dominion over them. And that Law 
of the Prince hath ſo far the Effect of Property, as 
that after it the Subject ought not to lay hands on 
the ſaid Beaſts; or if he doth ſo, he cannot there- 
by make them his own. Nor doth it follow, that 
becauſe. tis not uſual in theſe Caſes to challenge the 
Fleſh, eſpecially from a third; Perſon, when per- 
haps 1t is ready to corrupt ; therefore the unlawful 
Hunter was the juſt Proprietor of it. Again, tak- 
ing muſt not preſently be conſtrued acquiring: The 
former bing a bare natural Action, whereas the 
latter includes a moral Effect. It may rather be 
ſaid, that the Poſition of theſe Men is a plain 
Contradiction ; for thus it runs, The Right of 
Hunting 1 to Princes alone, and if any private 
Perſon "ates ame, he thereby acquires the Dominion 
of it; that is, Princes alone may uſe that. means 
by which the lawful Dominion over wild Beaſts is 
gain d and eſtabliſh'd ;; and yet another Perſon 
may acquire the ſame Dominion, whilſt he cannot 
lawfully apply the ſame. means. 3 

- But what if it ſhould be demanded, Who then is 
the Proprietor of Game thus taken contrary to Law? 
We have abſolutely denied the Taker himſelf to be 
ſo* ; and as for the Prince, how could he fix 2 
Property in the Game, when he was not concern d 
in the Sport? It ſeems reaſonable in this Caſe to al- 
firm, that here the Hunter, tho in a very unaccept- 
able way of Service, labours for the Prince; and 
conſequently, by taking the Game, he makes it the 
Prince's, / in the ſame manner as other H 

who act by a Royal Commiſſion and Deputation. 

e Of the Hunting allowed the Peravians under their 
4 Vid. Gudelin. de jure noviſſimo, 1. ii. c. 2. 


1 upon Grotius (I. ii. c. 2. ſ. 5.) ſpeaks. much to the ſame 


ut that no Law can hinder it, when taken, from immediately 


«« paſſing into Property, as acquired. For that the Right of prohibiting is conſiſtent enough with this Right of Aeguiſition. That, 
'« vyhether a Man by taking Game acquires it as his Property, and whether a Man ought to make uſe of this way of acguiring, are 
ec two different Queſtions. That, as to the former, the Sovereign hath no Authority to interpoſe : Becauſe, as he cannot make 


<« thoſe things become ſome body's, which are no body 


s, or theſe to be poſſeſſed which are not poſſeſſed (1. iii. ſ. 14. D. D- 


* adquir. pofſ.) ſo neither can he hinder Arquifition, or cauſe that thoſe things which are already acguired, ſhall not be acquires. 


“ But that,” as to the latter of theſe Queſtions, the Sovereign is free to enact what he pleaſeth. 


arquirend. vel amittend. pal. 


We have proved the contrary, c. 4. $. 4. n 
2 This Suppoſition, to which Dee 

Tufficient almoſt to ſhew that he reaſons upon 

we have ſaid in the Note before quoted, ©, 


* 0 


* Vid. D. I. 41. tit. 2. D- 


x. Baxs. NOTES on 5. un. 


Aten to have recourſe, and which does not appear to be the leaſt ſatisfa®tory, is 
falſe. Principles, and that he knows not how to keep himſelf from yielding to a 


* 3 


It 


untſmen, 


Caar. VI. 


It is, moreover, certain; that a Stranger likewiſe 
bound by ſuch Conſtitutions as theſe ; tho per- 
haps in his own Country the Liberty of Hunting 
may be univerſally allow'd. Foraſmuch as this 1s 
neceſſary Law of all States, without which their 
inward Peace and Tranquillity -cannot be ſecured, 
chat he, who enters upon the Territories of another 
Prince, tho only: for a time, ought fo long to con- 
form to the Cuſtoms and Orders of the Place ; at 
leaſt to all thoſe, the Reaſon of which will hold 

ood againſt him as well as againſt others, and from 
which the Legiſlator hath nor peculiarly exempted 
Foreigners. But, on the whole, tis the Admoni- 
tion of wiſe Men, that Statutes of this kind ought 
with great Moderation to be put in force; unleſs 
ſome particular Aggravation in the Offender de- 
(-rves a greater Severity of Proceedings ®. 

VIII. We are then ſaid to have occupied any 
thing, when we actually rake poſſeſſion of it; and 
this commenceth at our joining Body to Body, ei- 
ther immediately, or by a proper Inſtrument. The 
regular Courſe therefore is, that the Occupancy of 
Moveables be made with the Hands; the Occu- 
pancy of Soil with the Feet, together with an In- 
tention of manuring it, and the Action of ſetting 
Boundaries to it, whether exactly, or with a wi- 
der Liberty. But the bare ſeeing a thing, or the 
knowing where it is, is not judg'd a ſufficient Ti- 
tle of Poſſeſſion * . Thus Ceres ſpeaks in Ovid, 
Metamorph. 1. v. ver. 518, 519. 


En quaſita diu tandem mihi nata reperta eſt, 
—— Si 


Fire ubi fit, reperiſſe vocas.— 
Sought for ſo long, my Maid, I've found thee now; 
If we have found, when where to find, we know. 


VIA. Ger. I. ii. c. 2. f. 5. 


d Vid. Bæcler. ad Grot. ibid. Sect. 4. 


Whether Poſſeſſion of an immoveable thing may 


be taken by an Inſtrument, we may underſtand 


from the famous Story which Plutarch © relates to 
this Parpoſe: The People of Andros and Chalcis 
made a Progreſs together into Thrace, to find out new 
Seats where they might fix and inhabit ; and ſoon after 
their Arrival the City Sana was by Treachery put into 
their Hands : After this, being informed that the Bar- 
barians had deſerted the City Acanthus, they ſent two 
Spies to diſcover the Truth of the Intelligence. Theſe, 
as they drew near, ſaw the Place to be really forſaken. 
HWhereupon the Chalcidian Spy ran with all his Force 
to take poſſeſſion of it in the Name of his People; but 
the Andrian ſeeing himſelf outrun, threw the Spear 
which he had in his Hand at the City Gate, and as it 
ſtuck there, cried out, That by this Caſt of his Spear 
he had taken the prior Poſſeſſion in Behalf of his 
Countrymen. A Diſpute ariſing hereupon, the Ere- 
trians, the Samians, and the Parians were chaſen Un- 
pires ; of whom the two former gave Judgment for 
thiſe of Chalcis, and the laſt for theſe of Andros. The 
diſappointed Party were ſo enraged at the Arbitrators, 
as to engage themſelves by Oath, never to make or to al- 
low any Marriages with them. Indeed a Spear ſeems 
a very improper Inſtrument for the Occupancy of 
Immoveables, ſince we may ſtrike many things 
with ſuch a Weapon which we can never approach 
ſo near as to touch with our Body 2. 

IX. It is the general Opinion, that moving things 
cannot be made our own but by bodily Seizure ; 
and this we are to uſe in ſuch manner, as to take 
them from the Place where they were found *, in- 
to our Lordſhip, or at leaſt into our ſafe Cuſtody. 
Thus a Neſt of Birds, tho” I lay my hands upon 


them, yet are not my own, unleſs I carry them 


home. If I find a Litter of young Beaſts of Prey, 
| 1 


© Duel. Græc. 30. p. 298. Ed. Week. 
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I This Paſſage, tho quoted by Grotius, b ii. c. 8. F. 3. as well as our Author, upon this Occaſion, can be no farther to the, 


Purpoſe, than as an Illuſtration, becauſe he treats here of another thing. He might much better have memion'd that Diſpute 
which Plautus feigns to have been between two Servants, one of which had fiſh'd out of the Sea a Cloak-bag, and the other claimed 
a Part, becauſe he ſaw him fro; the Shore. For thus they argue; | 


Grip 
Trachal. At ego inſpectavi littore. 


Duemne vidulum ego excepi in nari? 
Rudens, Act. iv. Scen. 3. ver. 79. 5 
Nothing is more impertinent than this Reaſon. For beſides that Gripus could not know the Intention of Trachalion, this laſt could 


' 


not have any Thoughts of taking the Cloak-bag, till the other was poſſeſſed of it. The 1 that follow are not at all con- 


vincing. I ſhall give them in Madam Dacier's Tranſlation. “ Should the Man to whom the C 
c not I that ſtood by, and beheld afar off, be counted the Thief as well as you who fiſh'd it up? How then can you prove, that I, 


oak-bag belongs come now, ſhall 


« who mult be an Abettor in the Theft, ſhould not allo ſhare in the Gain ? 

2 The Determination of the Arbitrators, and that of our Author, is not at all ſatisfactory. He had better have ſaid, when two 
Perſons at the ſame time declare their Intention to ſeize a thing that belongs to neither of them, the thing is common to both, 
Titius Obſerv. 293. Indeed, as I have already ſaid, that which properly conſtitutes the Right for the firſt Occupant is, that he 
has declared before ſome others, ſome way or another, his Intention to make a thing his own 3; inaſmuch, as ſoon as he hath ſo 
done, all others, who have yielded him ho firſt Place, ought not to paſs over his Bounds, becauſe it would be as diſhoneſt and 

- unjuſt as if one over-runs another's Land; but if two Perſons declare at the ſame time that they'd have a thing, and one makes 


known his Deſign one way, and the other another, ſuch an Agreement gives them equal Right, in ſo much that neither of them 
can exclude his Companion; wherefore they muſt accommodate the Matter between themſelves, and both, according to the Pro- 
verb, have a Part. See the Interpreters of the Paſſages quoted by Mr. Nood?, Prob. Fur. 2. 6. P. Vavaſſor, De vi & uſu gua- 
rund. locut. p. 165. But I am amaz'd that he did not ſee, that in the Example he uſes there was a ſpecial Reaſon, why neither the 
Running of the Chalcidian Spy, nor the Dart ſhot by the Andrian, was of any Uſe to ſecure the Poſſeſhon of the City that they 
went to for their Countrymen. They were both ſent, doubtleſs, in Behalf of the whole Colony; ſo that they could not ſeize upon 
= City but in common, whatever Notion they might otherwiſe have af the nature of taking Poſſeſſion by the Right of the firit 

ccupyer. | 

This is always neceſſary, as is before proved. So that in the Example propounded by our Author, ſuppoſing that one finding 
a Neſt, and ſeeing that the young ones need to remain yet with their Dam, leaves them, with a Deſign to come again another 
time; they to whom he tells it, declaring to them his Intention at the ſame time, do not deal well with hum, if they do as the Cu- 
rate, of whom Bourſault ſpeaks in one of his Letters, did to a Countryman; who to revenge himſelf went to him to put a falſe Con- 
hdence in him about ſomething curious; whereupon the Curate, deſirous to know all the Particulars of the Matter, to play a like 
Trick with the Countryman, anſwer'd him, A Bubble, the Birds are gone. By the Laws of Saxony, if any one has found a Swarm: 
of Bees in the Hollow of a Tree, and makes a Mark whereby it may be known that he is gone to ſeek an Hive to put them in, no 
Man may meddle with them ; they are thought by Right to belong to him that firſt diſcover'd them, as the firſt Occupyer, becauſe 
he has manifeſted his Deſign to make them his own. This Account I have from Mr. Thomafius's Notes upon Huber. De Fure 
Civitatis, I. ii. Sect. 4. c. 2. p. 455. Where nevertheleſs he affirms, that this Law is not agreeable to the Law of Nature and Nations, 
but it does not appear to me that he has ſaid any thing which deſtroys theſe Principles, upon which my Arguments are built, no 


more 
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I then fix a Property in them, when I either remove 
them as Priſoners to my own Quarters ; or for 
ſome time ſet a Guard over them where they lie, to 
hinder their Eſcape. Now this Seizure is made not 
only with our Hands, but with Inſtruments ; as 
fuppoſe, Snares, Gins, Traps, Nets, Weels, Hooks, 
and the like * : Provided the Inſtruments be, as 
they term it, in noſtra poteſtate, under our Power; 
that is, ſet in a Place where we have a Right of 
following the-Game, and not yet broken by the 
Prey, but holding them faſt, at leaſt till ſuch time 
as we might probably come up. And hence we 
may decide the noted Caſe of the. Boar in the Toil, 
propoſed in the Digeſts . For if the Beaſt were 
{o entangled, that he could not poſſibly break thro, 
and the Snare were laid either in your peculiar 
Lordſhip, or in a publick Place where you had a 
right of Hunting, then he was cetainly your own ; 


and I, if I had loos'd him, and reſtor'd him to his 


natural Liberty, ſhould have been bound to make 
full Satisfaction, whatever Name ſuch an Action 
might bear at Law, or under what Head ſoever it 
might be ranked. But if the Snare were ſet on my 
Ground, as I might at firſt have hinder'd your En- 
trance thither, ſo if I afterwards break what you 
placed there without my Leave, you have no Rea- 
{on to think your ſelf injured. 
X. It hath likewiſe been diſputed, Whether by 
giving a Beaſt a Wound in Hunting we preſently 
make him our own? Trebatius long fince declar'd 
on the Affirmative ſide ; but then he ſuppoſeth us 
to purſue the Beaſt, which if we omit to do, he 
ſays, M'e hſe our Property, and the Right paſſeth to the 
firſt Occupant. Others are of the contrary Opinion, 
maintaining, That we can by no other means ap- 
propriate the Beaſt, but by actually taking him, 
becauſe many Caſualties may hinder him from ever 
coming into our Hands, The Emperor Frederick 


a See Grot. I. ii. c. 8. ſ. 14. e Godefred. ad iſtam leg. 
L 4, & 6. * Metam. l. viii. ver. 427. 
Gen. ſec. Hebr. l. vi. c. 4. 


/ 


© Add. Alberic. Gentil. Advoc. Hiſpan. 1. i. c. 4. 


Boo IV. 
made this Diſtinction in the Caſe b: If the Beaſt 
were followed with the larger Dogs or Hounds, then 
he was the Property of the Hunter, not of the Chancę. 
Occupant ; and in like manner, if he were wounded y, 
killed with a Lance or a Sword. But if he were folbu- 
ed with Beagles only, then he paſſed to the Occupayy 
not to the firſt Purſuer. If he was ſlain with a Dare. 
a Sling, or a Bow, he fell to the Hunter, provided he 
was ſtill in Chaſe after him, and not to the Perſon mY 
afterwards found or ſeized him. According to the 
Conſtitution of the Lombards ©, he who tonnd or 
kilbd a Beaſt wounded before by another, was to 
carry off a Shoulder and the Ribs, and to leave 
the Reſidue as the Hunter's Right: Though this 
Right to the Remainder continued no longer than 
the Space of twenty-four Hours. We judge it may 
in general be affirm'd, That if the Beaſt be mor. 
tally wounded, or very greatly maim'd, he cannot 
fairly be intercepted by another Perſon whilſt we 
are in Purſuit of him, provided we had a Right of 
paſſing through ſuch a Place: Bur the contrary is 
to be held, in caſe the Wound were not mortal 
nor ſuch as would conſiderably retard the Beaſt in 
his Flight *.. Therefore when Meleager in Ovid 4 
admits Atalanta to a Share in the Glory of killing 
the Caledonian Boar, it was not ſo much an Act of 
Juſtice, as of Love. But the Game which my 
Dogs kill, when I did not ſet them on, doth not 
become my Property, till I have actually taken 
hold of it ©. | 

XI. The Jewiſh Cuſtoms, as Mr. Selden informs 
us f, decided theſe and the like Points in the man. 
ner following : Fiſh or Beaſts were not to be taken 
from the Repoſitories or Places of Store Tet it wa; 
lawful to take Fiſh out of ancther Man's Net, whilf 
yet in the Sea, and Beaſts out of another Man's Snare, 
if it were laid in a deſert Place. He that ſpread a 
Net in ancther s Ground might poſſeſs the Game he had 


ex Radevico de geſt. Frederic. l. i. c. 26. e Lib. i. tit. 22. 


De Far. Nat. & 
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more than in the following Caſe, where he determines otherwiſe than I do. Suppoſe that one ſeizes upon a thing which he finds 
in a publick Place, but which he can't carry with him that Moment; whereupon he leaves it, declaring to ſome other preſent, that 


* 
+ „„ „ &2 =t 


he intends to take it, and will come ſoon for it. In this Caſe, ſays Mr. Thomafius, the firſt can't complain, if the laſt takes it, 
ſeeing it is out of his Poſſeſſion, and left in a publick Place; but in my Opinion the contrary muſt be underitood, that eithei he 
that took poſſeſſion of the thing has relinquiſh'd it, or that he may reaſonably preſume it, becauſe he delays long his Return to 
take it, and ſo may be thought not to mind it. In fine, I can't but take notice, that in the Place which I have quoted, p. 452, 
Sc. Mr. Thomaſius confutes the Hypotheſis of Mr. e Bynker/hoek, upon which I have given my Opinion above, F. 1. n. 1. = 
I had not then ſeen the Note of that able and judicious Lawyer when I wrote mine, which I have not fince changed; yet 
muſt own, that I have not always the ſame Notions, tho' for the main we are agreed. 

2 The Words of the Digeſts are, In /aqueum, quem venandi cauſa puſueras, aper incidit ; cùm eo hæreret, exemptum eum abſtuli; 
—— Reſpondit Proculus, laqueum videamus, ne interfit in publico an in privato puſuerim: & fi in privato Poſut, utrum in me, an 
alien: & i in aliens, utrum permiſſu ej us, cujus fundus erat, an non permiſſu ejus poſuerim? Præterea, utrim in eo caſu ita heſerit 
aper, at expedire ſe non poſſit ipſe, an diutius luctando expediturus ſe fuerit? ſummam tamen hanc eſſe puto, ut fi in meam poteſtatem 
pervenit, mens factus fit. Sin autem aprum meum ferum in ſuam naturalem laxitatem dimiſiſſes, eo facto meu, eſſe defrifet, & aftir- 
nem mihi in factum dari oportere, veluti reponſum, cum quidam poculum alterius ex nave ejeciſſet, Digeſt. 1. xli. tit. 1. De acguirende 
rerum Dominio, leg. 55. This Law ought not to be underſtood as it is by the Interpreter; no, not by Trebonianus. Mr. Nut 
with his uſual Sharpneſs has happily diſcover'd the true Senſe of that antient Lawyer; for he proves in his Probab. Juris, 1. ii. c. b. 
$. 3. that Proculus was one of thoſe who believed, that to obtain a thing by the Right of firſt Occupancy it was not always neceſ- 
fary to take a corporal Poſſeſſion; and he proves it from theſe Words, Ut ſi in meam poteſtatem PERVENIT, neus factus ſits, 
ſignifying, provided that he who laid the Nets, was inclined to ſeize it corporally, when he ſaw the Boar that he had been taken, 
(i. e.) That no other can looſe him, though he be in a publick Place, and that if it is upon another's Land, the Proprietor may not 
hinder him from going on it, though otherwiſe he has Right to do it. Mr. Noodt afterward quotes, and at the ſame time corrects 
another Law ; from whence it appears, that Paul the Lawyer, reaſoning upon the ſame Principle, maintains, that one ſeizes upon 
4 Treaſure found in his Field, as ſoon as he knows it, and will make it his own. - ; 

The Words are, Ilud guæſitum eft, an fera beftia, que ita vulnerata fit, ut capi poſſit, flatim noſtra efſe intelligatur ? Treba- 
tio placuit, ſtatim noſtram eſſe, & eo uſque noſtram videri, donec cam perſeguamur. Quod fi defierimus eam perſequi, definere noſtran 
N, & rurſus fieri occupantis. Ttaque ſi per hoc tempus, quo cam perſequimur, alius eam ceperit, eo animo, ut ipſe lucrifaceret, furtun 
eum videri nobis commiſiſſe. Plerique non aliter putaverurt eam noſtram eſſe, quam ſi eam ceperimus, quia multa accidere pgfſunt, ut 
tam nom capiamus, quod verius eft, ibid. leg. 5. F. 1. | 158 

2 This Diſtinction is not neceſſary. The Author always reaſons from a falſe Notion of the Nature of taking poſſeſſion. The 
Truth is, that till we ceaſe purſuing the Beaſt, and ſo leave it to the firſt Occupant, it belongs to us as much as can be; ſo that 
no Man can lawfully put in a claim to it. Ol 


caught, 
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caught, unleſs it were found by the Lord of the Soil, 
and challeng'd as his Right, by virtue of that Proper- 
19. Fiſþ that leapt into a Ship belong d to the Maſter : 
Jnaſmuch as a Ship may be eſteem d a place of firm and 
ſecure Cuſtody, not of ſuch as is paſſing and uncertain ; 
the motion it hath not proceeding from its Nature, but 
from the force of the Waters, It is worth while to 
examine that Law of Nerva on the ſame Sub- 
ject, which determines, That we are properly the 
Poſſeſors of the Fiſh in our Pond, not of thoſe in our 
Take: And ſo of the Beaſts in our cloſe Park, not of 
thoſe in our Woods and Foreſts, though ſurrounded with 
a Face, Which Diſtinction Grotius * diſlikes, be- 
cauſe Fiſh and Beaſts are no leſs ſecured in the 
larger Priſons of private Lakes, and well fenc'd 
Woods, than in the cloſer, of Ponds and Parks. 
Yet Nerva's Aſſertion is indeed founded on very 
good Reaſon. For the Propriety both of wild 
Beaſts and Fiſhes commenceth upon their being 
taken 2. Now the Fiſh preſervd in our Pond, 
and the Beaſts in our Park, were once actually 
taken by us, but not the Fiſh which ſwim in our 
Lake, nor the Beaſts which run in our Woods, en- 
joying thus far their natural Liberty, though per- 
chance they are ſo incompaſs'd, as not to be able to 
wander without end. For to take theſe Creatures, 
and to beſet them with an Incloſure for the more 
eaſy taking them hereafter, are different things; 
yet inaſmuch as I alone have a Right to take them, 
I may therefore both hinder others from doing the 
like, and may challenge what find in their Hands; 
ſo that as to this Effect, it is all one as if I were 
ſtrictly the Proprietor. And the Beaſts thus ſur- 
rounded at large, may ſo far only be ſaid to enjoy 
their natural Liberty, as that they never yet were 
caught by any Perſon; not as that all Perſons with- 
out Diſtinction have a Right to catch them. 

XII. We likewiſe acquire by Occupancy things 
in which the Dominion they before lay under is ex 
tin *: And this happens if a Perſon either open- 
ly throws aſide a certain thing, with ſufficient In- 


* Lib. ji. c. 8. f. 2. 
Sect. 8. I. 8. D. ad leg. Rhodiam. 
& J. v. princip. D. de A. R. D. 
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dications, that he deſires it ſhould no longer be his 
own, but ſhould lie free for the firſt Taker, without 
deſigning hereby to gratify any Man elſe 2: Or, 
if having at firſt loſt Peſſeſſion againſt his Will, he 
afterwards gives the thing over 3; either as de- 
ſpairing to recover it, or becauſe the Recovery of 
it is not tantamount. For otherwiſe, a Man, though 
he loſeth the actual Poſſeſſion +, yer never forfeits 
the Dominion and Property of a thing (unleſs it 
be taken from him in way of Puniſhment, or by 
the chance of War) but he ſtill keeps a Right of 
regaining it, till ſuch time as his Inclinations to 
that purpoſe have ceaſed, or may be preſum'd to 
have ceas'd. Wherefore the Dominion of ſuch things 
as theſe cannot be acquir'd by Occupancy, fo long 
as the Right of the former Owner ſtill ſubſiſts ®, 
But ſince to make a thing compleatly abandon d or 
forſaken, Two Points are neceſſary; Firſt, That the 
Perſon refuſe to own it for the future; and Second- 
ly, That he diveſt himſelf of the Poſſeſſion, by 
leaving the thing, or caſting it away : If either of 
theſe Conditions be wanting, the Property is not e- 
vacuated. Thus if I throw a thing by, yet with- 
out Intention to quit my Right in it, I do not pre- 
judice my ſelf by that Action. And on the other 
hand, though I am reſolved utterly to quit my Ti- 
tle to a thing, yet unleſs I actually caſt it off, I am 
ſtill the Proprietor ©, | 

_ Amongſt the things which by this means are 
brought under Dominion, we may reckon wild 
Beaſts, or any ſort of Game, when eſcap'd out of 


our Hands, and repoſleſs'd of their natural Liber- 


ty. Grotius is not pleas'd with this Poſition of the 
Roman Laws , Becauſe, ſays he, 4 rhe lofing our Do- 
minion over wild Beaſts, doth not immediately follow 
upon their Eſcape from us, but ariſeth from this pro- 
bable Conjetture; That by reaſon of the great difficul- 
ty of purſuing and recyvering them, we may be pre- 
ſumed to have given them over. Bur the ſame Laws 
hint as much as this; for they tell us e, A wild 
Beaſt is then ſuppos d to recover his natural Liberty, ei- 


d See 1 Sam. ix. 3. D. I. xli. t. 2. 1. 13. & Lib. xiv. tit. 2. princip. D. De acquir. 27 I. ti. De j acta. 
Vid. I. xli tit. 2.1. 17. ſ. 1. D. De acguir. pofjeffe 3 


d Lib. ii. c. 8. © D. 1b. 


Mr. BAR B. NOTES on F. xt, xn. 


The Words are, Item Nerva filius ait, feras beſtias, quas vivariis incluſerimus, & piſces, guos in piſcinas conjecerimus, à no- 


bis peſßderi; ſed eos piſces qui in ftagno fint, aut feras que in ſilvis circumſeptis vagantur, 


% 


à nobis non poſſideri, quoniam relictæ ſint in 


libertate naturali. Alioguin etiamſi quis ſylvam emerit, videri eum omnes feras poſſi dere, quod falſum , Digeſt. 1. xli. t. 2. De ad- 


quirenda vel amittenda poſſeſſione, leg. 3. F. 14. But in this Sentence there is a Word omitted, which makes this antient Lawyer 
ſpeak what he never thought. For it ought certainly to be read, Feras guæ in filvis NON circumſeptis vagantur. And fo Nerva 
oppoſes the wild Beaſts in a Park, whether it be great or ſmall, to thoſe in a Foreſt not incloſed, and the Fiſh in a Stew-pond, 
to thoſe which are in a Lake or Pool, which lies open to any one on all Sides. And he affirms, that by theſe Incloſures within 
certain Bounds we are in actual poſſeſſion of the Beaſts ſo incloſed. Francis Hamam made this Corretion firſt, and Mr. Noodt 
has ſolidly confirmed it after his manner, in his Obſervations publiſh'd in 1706. I. i. c. 11. See alſo what he ſays in the fore- 
going Chapter, p. 54, 55- | . 

* We have ſufficiently confuted this in the foregoing Notes, and conſequently the Cenſure of Grotius is well grounded, if 
the Words of Nerva, recited in the Law of which he ſpeaks, be not corrupted, as J have obſerved in the foregoing Note. 

: "Tis a Determination of the Roman Lawyers. Qua ratione verius e videtur, fi rem pro derelicto à Domino habitam occupa- 
Vit guts, flatim eum Dominum effici. Pro derelicto autem habetur, quod dominus ea mente abjecerit, ut id in numero rerum ſuarum 
105 nolit, 3 ſtatim Dominus ej us 405 definit, Inſtit. 1. ii. t. 1. De rerum diviſ. &c. F. 47. Thoſe things, which are forſaken, 

ng once belong'd to a private Perſon, can't be thought to be any part of his Eſtate; but it is natural to ſuppoſe them to be- 
long to no body, and conſequently they become the firſt Occupant's, at leaſt, if there be no Law to hinder private Perſons from 
making them their own, Titius Obſerv. 296. In fine, things immoveable become the firſt Occupant's, when they are abandoned. 

r. Hertius obſerves here, that he uſes the Word j icere to expreſs a Renunciation of Property to theſe ſort of things, and 
grounds it upon the Clauſe of a Will explain d by Aſes, where that cunning Slave ſays, that the Harlot alienated the Lands 
Which had befallen to her in Coparcenary, Phedr. 1. iv. Fab. 4. ver. 42. but as the Interpreters expound it, adj icere ſignifies to 

it to the higheſt Bidder, and not to leave it to the firſt Perſon that ſhall ſeize it. 

x As when we caſt Money or other things to the common People, which become the Property of thoſe that firit catch them. 

See what is ſaid, c. 12. C. 8. following about the Foundation of Preſcription. : 
See F. 1. of this Chapter, and n. 1. on it, where J have examin'd the Opinion of ſuch as maintain the contrary. 22 
& ; zicgquid autem eorum ceteris, eo uſque tuum eſſe intelligitur, donec tua cuſtodia coercetur. Cum vero tuan evaſerit cuſtodiani, 
in libertatem naturalem ſee receperit, tuum eſſe definit, & rurſus occupantis fit: Naturalem autem libertatem cepifſe intelligitur, 
. vel ocules tuos effugerit, vil ita fit in conſpectu tuo, ut difficilis fit ejus perſecutio, Inſtit. I. ii. tit. 1. De reram dioiſ. & adguir. 
Harun Dominio, g. 12. See alſo Digeſt. I. xli. t. 1. leg. 3, 5. | | 


E e e ther 


ther when he is quite dut of our fight ; or when, tho 
he is within view, yet it would be very difficult to fol- 
low him. And again they determine , That what 
the Wolf takes from us, is 7, long our Property, as there 
is a poſſibility of recovering it 

By theſe Reſtrictions we muſt qualify the Argu- 
ment laid down by Zeigler in his Remarks on Gro- 
tius d; That fince wild Beaſts are made ours by lo- 
fing their Liberty, therefore by regaining their Li- 
berty they ceaſe to be ours; and, by conſequence, the 
Dominion of them is judg'd to confiſt in Actual Poſ- 
ſeſſion. For a wild Beaſt is not ſuppos'd to have 
recover'd its Freedom, ſo long as any Perſon pur- 
ſues, with probable hopes of retaking it. As a 
Priſoner, though he be got out of hold, yet hath 
not clearly made his Eſcape, ſo long as the Offi- 
cers are in ſearch of him, and he remain in a 
place where tis poſſible for them to find him. As 
for what Grotius conjectures, that by means of ſome 
yvuplopere , ſome Badges or Marks we may re- 
rain the Property of wild Beaſts, after they have 
broke from our Cuſtody, ſo that they ſhall not paſs 
to the firſt Taker : We are of Opinion, that this 
ought to be confin'd to thoſe only, which by the 
Application of Men have been diveſted of their na- 
tive Ferity, and are therefore deſervedly admitted 
to the ſame Rights as tame Creatures. Hence if 
Tyrrhus's Deer in Virgil ©, was thus diſtinguiſhed 
by any proper Mark, Aſcanius offer d a fair occaſi- 
on for the Commotions that follow'd. But thoſe 
which are only kept in Parks, though they ſhould 
happen to wear any ſuch Note in Diſtin&ion, yet 
when they get looſe into their natural Liberty, it 
ſeems more agreeable that they ſhould paſs to 
him who firſt lays hold on them. For there is 
need of a moſt ſtrict Guard, or a kind of perpe- 
tual Occupancy, for the retaining a Creature, 
which is by Nature impower'd to wander with- 


» Vid. I. viii. f. 2. D. Famil. erciſcund. b Di8. loc. 
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out Bounds * , and which always ſtruggles, and is 
uneaſy under the Confinement of a Poſſeſſor; no 
Mark or Badge being in the leaſt effectual towards 
the bridling this natural Diſpoſition . Therefore 
Juvenal makes the Informers about the Turbot 
argue very wrong, though very ornamentally to his 
Deſign; 

Non dubitaturi fugitivum dicere piſcem, 

Depaſtumque diu vivaria Ceſaris ; inde 

Elapſum veterem ad Dominum debere revert. 

Si quid Palphatio, fi credimus Armillato, 

Quicquid conſpicuum, pulchrumque eſt zquore toto, 

Kes fiſci eſt, ubicunque natat. | 

Sat. IV. 50, &c. 

— —— They'd ſwear, 

The Fiſh had long in Cæſar's Ponds been fed, 

And from its Lord unduritully fled ; 

So, juſtly ought to be again reſtor'd; 

If we may take the greateſt Lawyers word, 

Who tells us, that all fine things in the Sea 

Belong alone to Cæſar's 'T reaſury. 


As to the Caſe of fugitive Slaves, the Ryman 
Laws particularly ordain'd 9, Thar their Maſters 
ſhould ſtill retain ſuch a 1 Poſſeſſion of them as is 
term'd civil (a Poſſeſſion in Right, though not in 
Aci) in Oppoſition to the natural or corporeal; that 


ir might not be in the Power of the Slaves to de- 


prive the Maſters of ſo great an Advantage f, 
This is certain, that if we loſe the Poſſeſſion of 

any thing elſe, againſt our Will; as ſuppoſe we 

drop a thing by the way, the Property doth not 


paſs from us, or accrue to the Finder **, till it 


appears we abſolutely give it over for loſt ; which 
is uſually underſtood by our forbearing to ſearch or 
enquire after it. Hence, if a Man find ſomewhat 
which tis not probable the Owner ſhould volunta- 
rily reject, he ought to give fair notice, that upon 


n. vii. 483, &c. Add I.. Salic. t. 35. Under this Head we may 


take notice of what P/iny N. H. I. ix. c. 59. reports of the Fiſh Antias, whom the Fiſhers make uſe of to betray the reſt of his 
Kind. There is this advantage, ſays he, in knowing the Leader, that he may not be caught with the reſt ; the Fiſherman 
<«« ſpares him, that he may deceive and miſlead another Company. It is upon Record, that a certain Fiſher, to do his Partner 
« an ill turn, againſt whom he had ſome Grudge or Quarrel, took this Captain of the Shoal, whom he might eafily diſtinguiſh 
c from others: His Partner eſpying the Fiſh in the Market, brought an Action againſt the Taker, and, as Mucianus adds, re 


« cover'd ten Pounds for Damage. 


4 Vid. Zeigler in Grot. ubi ſupra. 
f Vid. D. I. xli. tit. 2. De adquir. vel amitt. poſſefſ: leg. 3. princip. 


© Lib. i. c. 14. D. De adquir. poſfſeſſ. 


Mr. Bas. NOTES on C. xu. 


6 Et ſane melius eſt dicere, & quod d lupo eripitur, noſtrum manere, quam diu recipi poſſit id, quod ereptum eft, Dig. Ib. leg. 44. 
Conciliatorem noſſe ad hoc prodęſt, ne capiatur, parcit fiſcator fugituro in retiquum gregem ferunt diſcordem ſocium duci inſidiatun 
pulcre noto cepilſè malefica voluntate, agnitum in macello a ſocio, cujus injuria erat, & dati damni formulam editam condemnatum{us 


addidit Mucianus, æſtimata lite decem libris. 


7 As Chains, See Scheffer, De Antigquorum torquibus, F. 13. and laſt. 
8 This Reaſon is not good. Our Author always follows his falſe Notions about taking poſſeſſion. But we muſt ſay, that the 
Difficulty, or rather Impoſſibility, that there uſually is to know theſe ſort of Beaſts, when they are eſcaped out of their Inclo- 
ſures, is a ſufficient ground to preſume, that the Proprietor has relinquiſh'd them; but if they have any Mark by which they can 
be diſtinaly known, the Proprietor has no leſs right to claim them, than any other thing he has unwillingly loſt, and of which 


he never ſhewed any ſigns of his Neglect. 


The Words of the Law are, Namgue fugitivus idcirco à nobis poſſideri videtur, ne ipſe nos privet poſſeſſione, Dig. I. xli. tit. 2. 
De acquirend. vel amitt. poſſeſione, leg. 13. in princip. See allo leg. 1. 5. 14. | 7 


x2 See c. 9. F. 7. following. 


** The Roman Lawyers ſay very well, that it matters not, whether we know, or not, to whom the thing we have found 
belongs, if we take it to our own uſe. without a Deſign to reſtore it to its Owner, or endeavouring to find him out, we really 
commit a Robbery. Qui alienum quid jacens, Iucrifaciendi cauſa ſuſtulit, furti obſtringitur, 2 ſeit cujus fit, five ignoravit ; nibil 
enim ad furtum minuendum facit, quod cujus fit, ignoret. Digeſt. I. xlvii. tit. 2. De Furtis, leg. 43. $- 4+ Plautus in his Rudens, 
or Naufrag. Fl. brings in a Servant endeavouring to perſuade his Maſter to keep his Cloak-bag till he went a Fiſhing on the Ses, 


his Maſter, who was an honeſt Man, ſaid to him, 
Although I know to whom the thing belongs, 


Egone, ut quod ad me allatum efſe alienum ſciam, 
Celem ? Minime iſtut faciet noſter Demones. And might conceal't? I will not, for ſuch Wrongs 
Our Demones will not bear. 


'The Roman Lawyers alſo maintain with much reaſon, that the Goods which are caſt into the Sea to lighten a Ship in a Tempeſt, 
when Men are in danger of being loſt, do not leſs belong to thoſe who caſt them in. So that if any one fiſh them up, or find 
them on the Shore, they can't keep them to themſelves without being guilty of Robbery. Alia ſane cauſa et earum rerum que 
in tempeſtate levande navis cauſa ejiciuntur. He enim dominorum permanent, quia palam eſt eas non eo animo ejici, quod quis eas ha- 
bere nolit, ſed quo magis cum ipſa navi maris periculum effugiat. Qua de cauſa, fi quis eas fluftibus ex 1 vel etiam in ipſo mar! 
nactus, lucrandi animo abſtulerit, furtum committit, Inſtit. 1. ii. tit. 1. f. 48. See alſo Levit. vi. 3., wi e Notes of Mr. Le Clerc, 
and what ſhall be ſaid, c. xiii. 5. 4. in the end, following. i * | 
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C HAP. VI. 
2 juſt Claim it may be reaſſumed. But if the Own- 
er can't be diſcover d, then tis but right the thing 
ſhould be kept by him that found it. Yer Zliau 
2 reports it a8 4 Law of the Kagirites, & wy, eb, 
J MpBave 3 Take not up what you did not lay down. 
And elſewhere dhe tells us of the Biblians ; That 
if they light upon any thing in their way, they never 
nuch it, unleſs they laid it there themſelves : To do o- 
'herwiſe, they ſay, is not to find, but to ſteal. A- 
monglt Sons Laws there was one to the ſame pur- 
poſe; à py 208, wy vere ©, And the Chineſe, in O- 
bedience to the Doctrine of Confucius, exactly ob- 
ſerve the like ſcrupulous Nicety 414 The anti- 
ent Jews, as Mr. Selden informs us *, held that the 
Law of Deut. xxii. 1. belong d to thoſe of their 
own Religion, not to a Gentile; yet ſo as if ſuch a 
Beaſt were utterly relinquiſh'd by the Owner, it 
became his who found it and took it into his Poſſeſ- 
ſion. They diſtinguiſh'd likewiſe between thoſe 
things which were mark'd, and thoſe which were 
unmark'd. The latter they preſumed to be given 


over by the Proprietor, but not the former; unleſs 


he made expreſs and open Declaration to that pur- 
poſe. So again, they thought it unlawful to keep 
the former, till they had been twice or thrice pub- 
lickly cried, but not the latter. For which uſe there 
was a Scaffold erected in the Suburbs of Jeruſalem, 
from which the Cryer made Proclamation of loſr 
Goods. But in caſe they belong'd to an Apoſtate, 
they did not look on themſelves as bound to reſtore 
them. As for things loſt by Gentiles, they judg'd it 
reaſonable to deliver them again to their Owners, 
only on this Conſideration, that by ſo kind and 
friendly a Treatment they might purchaſe a like 
return of Humanity and Favour. Wherefore they 
concluded, that the Dominion of the Gentiles Goods 
did, by the Law of Nature, immediately expire 
upon the loſs of them; bur that the Reſtitution of 
the ſame Goods depended wholly upon the force of 
civil Conſtitutions. Which falſe Opinion, as ma- 
ny others, low'd from the covetous Temper of that 
Nation, and from their extream Hatred and Aver- 
ſion to all the reſt of the World. 

XIII. Amongſt the things in which the Dominion 
or Property is extin&, the Civilians likewiſe reckon 
what they term Theſaurus, Treaſure-Trove n, or 
Money found, the Owner of which is not known, 
If therefore a Man either on the Account of Fear, 
or for the better Defence and Security, ſhall have 
hid his Money in the Earth, it doth not fall under 
this Name of a Chance Treaſure; and he that takes 
it, is guilty of Theft. As the Slave in Plautus's 
Aulularia, that carried of Buclion's Pot of Gold. 
But ſuch caſual Treaſure, as we firſt mention'd, doth 
naturally and without the particular Interpoſition 


V. H. I. iii. c. 41. b Lib. iv. c. 1. p. 302. Edit. Perizon. 
« Martin. Hit. Sin. I. iv. c. 21. Add Edict. Theodoric. c. 58. 
c. g. . 7 1 Lib. zi. de L. I. h Hiſt. Six. I. v. 


of ? civil Ordinances paſs to the Finder; that is, to 
him who firſt lays hands on it and removes it out 

of its place. Becauſe a thing, the Proprietor of 
which is undiſcovered, is in moral Eſtimation judg'd 
the ſame as if it were under no Property, or be- 
longing to no Body, and conſequently is the Right 
of the firſt Occupant, On which Point, neverthe- 
leſs, this Queſtion will ariſe, Whether a Perſon liv- 


ing in a place where the Laws adjudge ſuch things 


to him that finds them, is bound, for the making 
his Title good in Conſcience, to give publick no- 
tice of what he hath found, though ir ſhould ap- 
pear to have lain hid a very conſiderable time? 
(For if it proves to have been lately hid, we doubt 
not but ſuch a publick Diſcovery is always neceſ- 
ſary.) In the Caſe propoſed, it ſeems moſt reaſon- 
able thus to determine: If a Man dig up Money in 
his own Ground, he is not in Conſcience obliged to 
diſcover his good Fortune, but may enjoy it in Si- 
lence, till ſuch time as another of his own accord 
makes Enquiry, and withal produceth probable Rea- 
ſons, both of his hiding his Money at firſt, and of 
his omitting to ſpeak about it till now. For here 
the former Owner, from whom the Land or Tene- 
ment paſs'd to the preſent (the Finder of the 
Treaſure) cannot be preſumed to have knowingly 
lefr a ſecret Store in a place, which he alienated 
and convey'd from himſelf. Again, he who hath 
hid any ſuch Treaſure in another's Ground, without 
acquainting the Lord of the Soil, is judg'd to have 
ſlipt his Opportunity, and neglected his means of 
claiming and ſecuring it; ſince there was at firſt 
good Reaſon for him to fear leſt it ſnould fall into 
other Hands, which he ought to have provided a- 
gainſt. But if the Ground belong to another, then 
the Finder ſeems engag'd by his Conſcience to en- 
quire, at leaſt indirectly, of him concerning the 
Matter: Becauſe without this it cannot certainly 
be known, but that the Money was laid there by the 
Maſter of the place, only for the greater Security, or 
by ſome Perſons elſe with his Privity and Conſent. 
But as for poſitive Laws, we find them in different 
Countries 3, very various on this Point. * Plato 
orders, 8 That neither Treaſure, nor any kind of 
loſt Goods ſhall belong to the Finder, but that the O- 
racle ſhall be conſulted in order to the diſpoſal of them. 
Which, without doubt, was too ſcrupulous a Super- 
ſtition; ſomewhat like the Humour of Chiungai the 
Chineſe Philoſopher, who, as Martinius obſerves, 
h held it unlawful to touch any thing that was ſuſ- 
pected, either to be in itſelf evil, or to have proceed- 
ed from evil, and unjuſt Men : For which Reaſon he 
refus'd to dwell in his Father's Houſe, believing the 


Builders to have been wicked Perſons ; nor would he take 


his Meat from the haads of his Parents or Brethren, 


© Dieg. Laert. I. i. ſ. 57. Add Platon. de L. L. I. xi. ſub init. 
© De J. M & G. ſec. Heb. l. vi. c. 4. i Vid. Grot. I. ii. 


M. BAUR. NOTES on F. x11, XIII. 


4 Theſe Opinions of the Jewiſh Doctors had no other Foundation, than the inſatiable Avarice of that Nation, and the impla- 


cable Hatred which they bore to other people. 


The words of the Law are, Theſaurus eft vetus guædam depoſitio pecuniæ, cujus non extat memoria, ut jam dominum non habeat, 


fic enim fit ejus qui invenerit, quod non alterius fit. Alioquin ſi quis aliquid vel lucri cauſa, vel metus, vel cuſtodiæ, condiderit fab 
terra, non eft theſaurus, cujus etiam furtum fit, Digeſt. I. xli. tit. 1. De acquirend. rerum Dominio, leg. 31. See allo, I. vi. tit. 1. De 


rei vindic. leg. 67. & Lib. xli. tit. 2. De acquir. vel amitt. poſſeſſ. leg. 3. J. 3. a 
* Or a Workman, who is paid by an Rae or Malon, for his Labour. For he acts not in his Maſter's Name, who 


has hired him, but in the Work that he has to do. Nemo enim ſervorum opera theſaurum querit, nec ea propter tunc terram fodiebat, 
ſed alii rei operam inſumebat, & fortuna aliud dedit, Digeſt. I. xli. tit. 1. De acquir. rerum Domino, leg. 63. f. 3. See alſo Mr. 4. 


Bynkerjboek's Obſervations, 1. ii. c. 4. where he confutes the contrary Opinion. - 
See l. v. c. 3. F. 3. and Not. 1. following. Grotius, I. ii. e. 8. C 7. Philoftrat. in vit. Sophiſt. I. ii. and in Herod. N. 2. Mr. Dau- 


mat's Publick Right, 1. i. tit. 6. Sect. 3. F. 7. and Mr. Titius's Jus Privaturs. Romano-German. l. viii. c. 13. 5. 3. Oc. 
E e e 2 fearing 


fearing it might be il gotten. It ſeems to have been 
the Law of the Fews, That Treaſure found ſhould 
paſs to the Owner of the Land *, as is gather'd 
from Matt. xiii. 44. Spartian in vit. Adriani men- 
tions a Decree of the Emperor Adrian to this pur- 
poſe ; That if a Man found Money in his own Land, 
he ſhould enjoy it all himſelf ; if in another's, he ſhould 
reſtore it to the Owner of the Soil; if in a Place that 
belong'd to the Publick, one Moiety ſhould go to him- 
ſelf, and the other to the Treaſury. And to the ſame 
purpoſe, in Vit. Severi. Zonaras, Tom. ii. in Ner- 
va; we read a Story of Atticus, Herod's Father, 


That lighting upon a vaſt Treaſure in his Houſe, 


he wrote to Nerva, deſiring to know his Pleaſure 
about diſpoſing of it ; the Emperor return'd no 
other Direction than this, Utere que inveniſti, Uſe 
what you have found. And when Atticus in a ſecond 
Letter complain'd, That the Sum was tos great for 
his Occafions, and quite overloaded him, Nerva anſwer- 
ed, Abutere invento, quando tuum eft ; Why e en abuſe 
it, and fince Fortune hath made it your own, get rid 0 
it how you can, ® Philoſtratus Apollonius, © in a Con- 
tention about this Point between the Buyer and the 
Seller of a Field, orders Enquiry to be made which 
was the beſt Man of the two; an Expedient which 
can never paſs into a general Rule. 

XIV. The Roman Lawyers, to the Claſs of 
things acquired by Occupancy *, add farther, the 
Goods of Enemies. For the right underſtanding of 
which we are to know, that by a State of War, 
as all other peaceful Rights are interrupted, ſo Do- 
minion thus far loſeth its Effect, with regard to 
the adverſe Party, as that we are no longer oblig- 
ed to abſtain from their Poſſeflions, than the Rules 
of Humanity and Mercy adviſe us. In War there- 
fore the Goods of one Party, in reſpe& of the 0- 
ther, are render d, as twere, void of Dominion: 
Not that Men do, by virtue of the Right of War, 
ceaſe to be Proprietors of what was before their 
own ; but becauſe their Propriety is no Bar againſt 
the Enemy's Claim, who may ſeize and carry away 
all for his own Uſe. As the bare taking hold of 
a thing, which lay void, is a ſufficient ground for 
Dominion. Though indeed, in the Caſe of War, 
thoſe who come to make uſe of this Claim, and 
to take a violent Poſſeſſion, may very juſtly be re- 
fiſted and repuls d with equal Violence; as we ſee 
in daily Practice. We may therefore obſerve, that 
the Dominion of things taken in a War doth then 
at length gain its full Strength and Validity, when 
the Perſon, from whom they were taken, renoun- 
ceth his Pretenſions to them, by conſenting to a 
Peace. 1285 - 

Farther, and what is very particular, this vio- 
lent Seizure, in a hoſtile Method, may likewiſe 
intitle us to a Sovereignty over Men *: Whereas 
otherwiſe 3, Men do not come under the Object 


Add Plaut. Trinumm. Act. i. Scen. 2. ver. 141. & Philoftrat. Apollon. I. ii. c. 15. 
ee 


Lib. ii. c. 15. Vid. Hobbes, De Cive, c. 9. ſ. 4. 
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of Occupancy, whether ſubject to a Lord, or en. 
joying their natural Freedom; excepting only that 
one antient Caſe of expoſed Infants 4 + , who be. 
long d to thoſe that found and preſerv'd them 
For Liberty, as well as all other Rights, is attend. 
ed with this Effect, that it cannot paſs without 
my Conſent, into the Power of any other Man be- 
ſides an Enemy. But now Occupancy in thoſe 
things which are capable of it, ſuppoſeth no Con- 
ſent; but to the completion of it theſe two Points 
only are required; Firſt, The Act of the Occu- 
pant, in ſeizing on ſuch things; and Secondly, The 
Abſence of all Right on the part of the Objects 
which might elſe hinder them from being acquired 
by this means. Hence when upon the Deccaſe of 
a Man who hath no Heir to ſucceed him 7, either 
by Teſtament, or by Law, all thoſe Righrs die 
with him which he held over things or Perſons, 
the things pals to the next Occupant, but the Per- 
ſons recover their natural Liberty, For we can 


F hardly imagine, that there was ever one Inſtance of 


a Wretch ſo baſcly low-ſpirited, as that he would 
voluntarily deſert his Freedom, and as it were give 
it up to any one that would accept of the Re- 
ſignation. Should Men in this Caſe be never ſo 
much inclin d to continue in a ſervile Condition, 
yet, at leaſt, they will reſerve to themſelves the 
Power of chooſing their own Maſter. 

Indeed Grotius © ſeems to reckon Sovereignty 
amongſt the Objects of Occupancy; whilſt he tells 
us, That in things which belong to no Body, there are 
two Rights which may be in this manner acquired, 
Sovereignty, and Dominion, as diſtinguiſhed from Sove- 
reiguty. But this Aſſertion muſt be explain'd with 
great Caution and Dexterity. For Sovereignty in 
proper Speech is applied only to Men; which ex- 
cept in War, and in the Caſe but now mention's, 
can't be obrain'd by Occupancy : Becauſe he who 
is not Another's, is not therefore Np Body's but his 
Own, But we improperly uſe the term of Sove- 
reignty in ſpeaking of Places or Territories ; for 
then the Effect of it is only this, That no one can 
fix in ſuch a Place without the Sovereign's Con- 
ſent; and they who come to ſojourn there only 
for a time, are, during that Space, obliged to ac- 
knowledge his Juriſdiction. 

But now this Sovereignty 1s really nothing elſe 
but the Effect of that Dominion or Property which 
was before eſtabliſh'd over the Place, and includes 
a Power and Command over Men, indirectly, and 
by Conſequence. Becauſe what is mine, none can 
take to his own Uſe, without my Leave: And he 
that enters a Place belonging to me, is ſo far at 
leaſt under my Rule and Guidance, as that I way 
hinder him from endamaging my Dominion, or ma 
provide that my Right over the Place ſhall not (ut- 
fer on his Account, 


„Add Conſtitut. Sicul. I. iii. t. 3. 


Mr. BAR BEB. NOTES on h. xiv. 


7 The Law is, Item ea, 2 ex hiftibus capimus, jure gentium fatim noſtra fiunt. Bello capta —— ejus fiunt, qui primus ccrun 


Monem nactus eſt, Inſtit. I. ii. tit. 1. f. 17. And 


igeſt. 1. xli. tit. 2. leg. 1. F. 1. 


See what our Author ſays, 1. viii. c. 6. L. 17. 


2 Ades quidem ut & liberi homines in ſervitutem noſtram deducantur; qui tamen, fi evaſerint noſtram poteſtatem, & ad ſuos rt- 


verſe fuerint, priſtinum flatum recipiunt. Vid. Inflit. ubi ſupra. 
'; — 4 — 


Turks pretend, that when a Stranger comes into their Country, they have a Right to confiſcate his Goods, 


and take him for their Slave, eſpecially if he belongs not to a Nation in Amity or Alliance with them. Sec Mr. de Bynker/þott's 


Diſcourſe, De Dominio Maris, c. 1. p. 4, 5. 
+* See what is faid, I. vi. c. 2. f. 3. following. 


5 T have here left out a Sentence which I met with a little higher, where it is much better placed. 
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CCH AP. VI. 
Of Additional Acquirements. 


I. How many ſorts of Additions there are. Vr. How Buildings go along with the Soil. 
11. Additions properly belong to the Owner of the vii. The Paper goes along with the Writing: 
thing. viii. The Canvaſs with the Picture. 
HI. How many ſorts of Fruits. Ix. The Purple with the Garment: 
iv. The young one of Beaſts belong to the Owner of x. Of neu Models in Things, 
the Damm or M.ther. | x1. Of whole Countries left by Waters: 
v. Things planted paſs with the Soil. | xm. Of Fields belonging to private Perſons. 


OST of thoſe things which are ſubje& to adhere. It is needleſs therefore to derive the Do- 
the Dominion of Men, have this common minion of Acceſſions from the Title of a feigued Oc- 
Affection, That they do not always continue in cupancy, by which we ſhould ſeem, through the in- 
the ſame State, but abound with great variety of tervention of a thing belonging to us, to take poſ- 
Increaſe. Some of them ſwell their inward Sub- ſeſſion of any Afﬀeer-improvement ; or by virtue 
{ance to larger Dimenſions, ſome receive external of which, a Thing already our own, ſhould be 
Improvements 3 others are attended with ſeveral ſuppoſed, on account of its Pre-eminence, to make 
Fruits and Advantages of a different kind from ſome other inferior thing cleave to it, as an Ap- 
themſelves ; many riſe very conſiderably in Value, pendage. 
from the Faſhion and Figure which human Indu- III. The Increments *, Multiplication, and 
ſtry hath put upon them. All theſe additional Pro- Profits of any kind of things are uſually ſtiled 
fits may be compriſed under the general Term of Fruits; except that the Increaſe of Animals hath 
Acceſſions , and will for the moſt part fall under the peculiar Name of Firtus, or the Breed. Fruits 
one of theſe two Claſſes : Thoſe which proceed are moſt commonly divided into thoſe of which 
purely from the Nature of the things, without the the thing itſelf is the proper Cauſe and Original, 
aſſiſtance of any human Act; and thoſe which the and thoſe of which it is only the Occaſion. The 
Labour and Diligence of Men doth either wholly, former are called natural: The latter legal or ci- 
or in part, procure. vil 3, Amongſt the natural, ſome ariſe from the 
I. Tis a general Rule in this Caſe, That who- bare Operation of Nature +, without the Cul- 
ever is Owner of a thing, to him likewiſe belong ture or Labour of Men: In others, we aſſiſt Na- 
the Acceſſions of it * : Which evidently flows from ture's Strength 5, and render her more kind and 
the very Nature of Property, and from the End for fertile by our own Pains, whether in a greater or 
which it was firſt introduc'd ; inaſmuch as the poſ- a leſſer Proportion: On which account theſe are 
ſeſſion of many things would be vain and uſeleſs, wont likewiſe to be termed, The Fruits of Induſtry. 
ſhould the Fruits of them accrue to others; and As for civil Fruits, we ſee Inſtances of them in 
the common Peace of Mankind would be very lit= Uſury *, Hire, Carriages, and the like. Tis ob- 
tle promoted, if other Perſons might challenge ſervable, that Fruits of the former kind, ſo long 
theſe Improvements with the ſame Right and Title, as they are not ſeparated from the thing whence 
as the Proprietor of the Subſtance to which they they proceed, are look'd on as parts of it ; but 


Mr. Baxsy. NOTES on Chap. VII. 5. 1, n, m. 


7 All that our Author means by this Word Acceſſiones, or Acceſſions, may be look'd upon as an Acceſſory, which follows the 
Principal or Foundation of the thing. For to ſpeak with the Roman Lawyers, it ſignifies, Quæcungue aliis adjuncta, five adj ecta, 
acceſſionis loco cedunt, Digeſt. I. vi. tit. 1. De rei vindic. leg. 23. F. 5. In truth, as Mr. Titizs obſerves, Oßſerv. 297. our Author 
does not well to refer additional Acquirements only to primitive Acquirements. See F. 1. of the foregoing Chapter. For it appears 
by the Examples there treated of, that we often acquire by the Right of acceſſory things belonging to others. There are alſo ſeve- 
ral forts of Acceſſories which interpoſe without producing any Acquiſition themſelves, and which only gain an Opportunity of 
getting ſomething, either by the Conſent of Parties, or by virtue of ſame poſitive Conititutions of Law. 

This Rule is very uncertain and imperfect, and we may better put theſe two inſtead of it. I. If the Addition made to a thing 
belonging to us proceed from the thing itſelf, or from any Act of our own; and if coming otherways it belongs to no body, it is 
naturally our Acquirement, or at leaſt we can't be deprived of it upon the account of any other. II. But if the Thing or Work 
which is added to our Poſſeſſion belongs wholly or in part to another, it naturally follows, that there muſt be a kind of Community 
in relation to the whole between us and him, ſo that one of us muſt transfer his Right to the other, tho' this does not often happen 
for this Community ends, and conſequently the additional Acquirement is then made, either by the mutual Agreement of the Par- 
ties, or by the Settlement of ſome poſitive Law, which * the Difference according to the nature of the Circumſtances and 
Maxims of Equity, Titis's Obſerv. 298. See alſo his Obſervations in Compend. Lauterbach. Obſerv. 1018. and his Tus Privatum 
Romano German. printed in 1709, 1. iti. c. 5. $. 25, e. 

The Roman Lawyers underſtand by Fruits what remains over and above any recent Acts or Deeds. So they ſay, Fuctus in- 
telliguntur deductis expenſis, guæ querendorum, cogendorum, conſervandorumgue eorum gratia fiunt, Digeſt. I. v. tit. 3. De heredi- | 
tatts petitione, leg. 36. F. 5. See alſo Cod. |. vii. tit. 51. de frufibus, &c. leg. 1. 

> This Author obſerves here, that that which is brought forth by a Beaſt has a particular Name given it, viz. the Fætus; but 
this is done only in Latin; and we likewiſe (as every one knows) uſe the ſame Word, Fetus, in ſpeaking of Plants. I may add 
alſo, that the Word Fructus is ſometimes attributed to young Beaſts, as Mr. Nood? ſhews us in his Obſervations, I. i. c. 10. p. 55. 

Or Legitimi, which can't be well expreſs'd in French, but imports, that they ariſe from a Right founded on the Law. 

* As for Example, Food, Fruits of Trees that grow wild, Underwoods, the Oar of Mines, and Stones of Quarries. 

: As Bread-Corn, and other ſorts of Grain, c. 5 "i 

So, according to the Roman Lawyers, Fruits hanging on the Boughs, which are not yet gather'd or fallen, but join'd with 
the Tree, are part of the Ground. Fuctus pendentes pars fundi videntur, Digeſt. l. vi. tit. 1. De rei vindic. leg. 44 


when 
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when ſeparated 7, they are conſider'd as diſtinct 
Beings: But both kinds agree in this; That they 
belong to him who is Maſter of the thing from 


which they flow. 
IV. As for the Breed of Animals *, it hath 


been generally determin'd,” That they ſhould fol- 


low the Venter *, and ſo ſhould belong to the 
Owner of the Female, not of the Male ; not only 
for this Reaſon, becauſe the Male is for the moſt 
part unknown, but likewiſe becauſe the young was 
once a part of the Female, as it never was of the 
Male ; and becauſe what the former contributes 
to the Birth, is much more conſiderable than what 
procceds from the latter ; though we ſhould allow 
them to be equal, when look'd on barely as natu- 
ral Cauſes : For the Queition here is not whether 
the exiſtence of the Calf is to be aſcrib'd more to 
the Cow, or to the Bull ; but whether the Calt 
belongs rather to the Proprietor of the one, than 
of the other. Now the Male is obliged to little 
Trouble, ſo that his Service in this reſpe& brings 
very little or no Damage to the Owner. But the 
Female, whilſt ſhe carries her Burthen, is almoſt 
uſeleſs to all other Purpoſes, and belides requires, 
at this time, more than ordinary Care and 
Charge in the keeping : Therefore, at leaſt, the 
Owner of the Male cannot pretend to ſo much 
Merit as the Owner of the Female. Eſpecially, 
fince one Sire is ſufficient for a great number cf 
Breeders. Yet in caſe a Man keeps Males purely 
for this Uſe, tis but juſt he ſhould receive ſome 
Conſideration from others who ſhall deſire to im- 
ploy them *. | 

V. It is likewiſe a common Rule, That things 
planted or ſown ſhall go with the Soil ; becauſe 
they are not only nouriſh'd by it, but growing in- 
to a molt ſtrict Union, are made, as it were, parts 


of the ſame Body. For which Reaſon it is far- 


Add Ziegler ad Grot. I. ii. c. 8. ſ. 18. & Helden, ibid. 
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ther required, that they ſhall have taken Root: 
they belonging till then to their firſt Owner? 
Yer Grotius is of Opinion, That this APppointmenz 
proceeds only from pofitive, and not from natural I, 
fince the nouriſhment of a thing already exiſtent, bein, 
no more than a part of that thing, the Lord of the 
Soil can only pretend to a part in the Right over it: 
which, naturally ſpeaking, cannot take away the Right 
of him who own'd the Seed, the Plant, or the Tie - 
And therefore in this Caſe the thing muſt be hell in 
common by them both. But notwithſtanding what is 
thus objected, the Roman Laws, in giving the for- 
mer Judgment, went on very good Realon, For 
they did not hereby deſign that the Owner of the 
Seed, the Plant, or the Tree, provided he acted 
with honeſt Intention, ſhould ſuffer an utter Loſs; 
nor do they forbid but that the two Proprietors 
may, if they pleaſe, hold the thing henceforth in 
common, according as the Uſe and Benefit of the 
Ground on the one ſide, and the Worth and Ex- 
cellency of the Plant on the other fide, ſhall aſſign 
them their fix d Proportions. But becauſe they 
would compel no Man to hold on in a common 
Poſſeſſion againſt his Will, and becauſe ſuch things 
as theſe are incapable of Diviſion, therefore they 
take the Queſtion to be, Whether it will not be 
more equitable to aſſign the whole thing to one 
of the two Proprietors, with this Burthen, 'That 
he ſhall be obliged to pay the other the Value of 
what he receives from him 2 Now here, fince it 
happens moſt frequently, that the things we ſpeak 
of, being cloſely knit and faſten'd to the Earth 
about them 3, cannot conveniently be tranſplant- 
ed, or be any way preſerved out of their Place, it 
was thought fit to ordain in general, that things ſet 
or {own ſhould go with the Soil; yet ſo, as that 
the Lord of the Soil ſhall ſatisfy the other Party 
for his Seed, or his Plant, in caſe he aced like an 


b Lib. ii. c. 8. ſ. 22. 


Mr. BARB. NOTES on F. n1, Iv, v. 


7 So the Civil Law, Prædiorum urbanorum penfiones pro fruftibus accipiuntur, Digeſt. 1. xxii. tit. 1. De uſuris & frufibus, 
&c. leg. 36. Operæ guogue ſervorum in eadem erunt cauſa, qua ſunt penſiones, item vecturæ navium & jumentorum, l. v. tit. 3. De 


beredit. petit. leg. 29. F. 31, 32. 


The Roman Lawyers do not reckon. the Children of Slaves among Fruits ; becauſe, according to the Principles of the Stoicks, 


it is abſurd to look upon a human Creature as a Fruit, for whoſe Uſe Nature has allotted all other Fruits which it produceth. In pe- 


cudum fructu etiam fetus eſt, ficut lac, pilus, & lana. Partus vero ancillæ in fructu non eſt 


abſurdum enim videbatur, homi- 


nem in fructu eſſe, cum omnes fructus rerum natura gratia hominis comparaverit, Inſtit. I. ii. tit. 1. De rerum diviſ. &c. F. 37. See 


c. 8. F. 7. following. 


Others ſay, *tis only becauſe a Female Slave is ordinarily bought to do the Service ſhe is able, and not bring 


Children into the World; Quia non temere ancille ejus rei cauſa comparantur, ut pariant, Digeſt. I. v. t. 3. De heredit. petit. leg. 27. 


in init. See alſo Vinnius upon that part of the Inſtitutes, we we have cit 


a little above. 


2 So the Law appoints, Si equam meam equus tuus pregnantem fecerit, non efſe tuum, ſed meum, quod natum eff, DigeR. I. vi. t. 1. 


De rei vindic. leg. 5. F. 2. 


See the ſame Title in the Code, leg. 7. 


1 The Roman Law is, Si Titins alienam plantam in ſolo ſuo poſuerit, ipſius erit; & ex diverſo, fi Titius ſuam plantam in Mævii 


foto poſuerit, Mevii planta erit : Si modo utrogue caſu radices egerit ; ante enim quam radices egerit, ejus permanet, aj 


as erat 


Dua ratione autem plantæ, que terre coaleſrunt, ſolo cedunt; eadem ratione frumenta guogque, quæ ſunt ſata, ſolo cedere intelliguntur, 


Inſtit. I. ii. tit. 1. F. 31, 32. As for a Tree, whoſe Roots ſpread into our Neighbour's Field, ſee Hieron. Magius Miſcell. 4. 7. 
and Mr. 7itius on Lauterbach. Obſerv. 1020, as allo a curious Diſcourſe of Mr. Thomaſius's, De Pretio affetionis in res fungibiles nor 
cadente, c. 3. F. 63. This laſt, from F. 38. to the end of the Chapter, endeavours to ſhew that the Roman Lawyers are very confus'd 
in determining the Caſes which preſented themſelves about this Matter, becauſe they have argued upon ſubtile Principles, rather than 
by an attentive Confideration of the nature and uſage of things, or upon that plain Rule which Mr. Thomafias lays down, viz. That 
we ought to content ourſelves with an Equivalent in ſuch things as are capable of re- placing (res fungibiles) and that they ought 
not to be prized in this Caſe, as is done to him to whom they belong, for ſome particular Love to them. 

2 The Roman Lawyers add this Reſtriction about Trees and Plants, as appears from the Place of the Iaſtitutes, which I have 
quoted in the foregoing Note, and better by this Law of the Code; Si quis ſciens alienum agrum ſevit, vel plantas impoſuit, poſtquam 
he radicibus terram fuerint amplex&, ſolo cedere rationis eff, l. iii. tit. 32. De rei vindic. leg. 11. And indeed, the means of ga- 

_ the Grain which was once ſown. The Law which Vinnius quotes, Digeſt. 1. xxii. tit. 1. De ꝝſuris, &c. is of no worth 
ere. | | | | 

3 Mr. Thomaſitis, in the Diſcourſe before quoted, ſays, that theſe ſorts of things are of that Nature, that they may be reſtor'd ei- 
ther by other things of the ſame kind, or their Value may be given in Money. There are but few People but will be contented to 
recover them in that manner; and it rarely happens, that there is any particular Reaſon which may make Men to inſiſt upon reco- 

- vering what is planted or ſown in the ſame kind. We muſt add this Conſideration to thoſe of our Author. 
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CAP. VII. 


honeſt Man 4. Yet if a Perſon ſows my Field 
with a meaner Grain, when I deſign'd it for one 
more generous, here I don't ſeem obliged ſo much 
as to pay him for the Seed ; it being really a Da- 


mage to me, that my Ground is like to afford ſo 
ignoble a Crop. But ſhould the Plants admit of 
being removed, eſpecially if they be more in Value 
than the Uſe of the Soil amounts to, it would, no 
goubt, be equitable that the Owner of the Plants 
ſhould be allow'd to take them away, only pay- 
ing the other for the Uſe of his Ground. On 
which Point the Law of Solon is remarkable ; He 
commanded (ſays Plutarch, in Sol. p. 91. Ed. Mech.) 
that every Perſon, who planted the common kinds of 
Trees in his own Ground, ſhould ſet them at five Foot 
diftance from his Neighbours. But that he who ſet a 
Fig-Tree, or an Olive-Tree, ſhould enlarge the Diſtance 
10 nine Feet ; becauſe theſe not only caſt a longer Root, 
but are very miſchievous, when they ſtand too near 
"me others; either by drawing away the Nouriſhment 
from them, or by ſending out a Steam offenſive and 
hurtful to them. | 
VI. Moſt of what hath been here offer'd may 
likewiſe be applied to the Caſe of Buildings, raiſed 
either on the Ground, or out of the Materials of 
other Men, Indeed if the Structure be moveable, 
tis certain the Lord of the Soil can claim no Right 
to it * ; provided it be removed, and Satisfaction 
made him to the Value of what his Ground ſuffer d 
by it. If another builds a Houſe with my Mate- 
rials, it is commonly beſt for me to receive the Va- 
jue rather than the things themſelves ; ſince what 
is thus fitted to one Building will not ſerve again for 
the like Uſe. But if the Materials are not preju- 
diced by being thus applied, and I have occaſion 
for them, and cannot conveniently furniſh my ſelf 
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with others of the ſame kind, then I ought in Equi- 
ty to be allow'd the privilege of ſeizing them for 
my own Service. And tho' this is forbidden by the 
Law of the T'welve Tables, yet they relieve the 
Owner of the Materials another way, by granting 
him an Action for double their Value *. In Cafe 
a Man builds with his own Materials upon ano- 
ther's Ground, if he knew what he did 3, it ſeems 
hardly poſſible but that he muſt have had a diſho- 
neſt Deſign ; and it being preſum d that he purpo- 
ſed to ſteal the Ground, the Owner of it doth not 
ſeem obliged to pay the Price of the Materials, or 
the Hire of the Workmen ; or to permit the other 
Party to pull down, and carry off what he brought 
thither *. If there was no knavery in the Deſign, 
and the Building cannot be removed without be- 
ing utterly demoliſh'd, the Roman Laws enact, 
+ That it ſhall go along with the Soil ; yet ſo, as that 
in caſe the Buiider be in aftual Poſſeſſion, the Lord of 
the Soil ſhall pay the Price of the Materials, and the 
Expence of the Work d. For tho' the Pile which is 
raiſed be for the moſt part of greater Value than 
the Soil and Surface on which it ſtands, yet they 
judgd it inconvenient, that an immoveable thing 
ſhould cleave as an Appendage to another, which 
at leaſt, if taken to pieces, is moveable. Yet ſtill, 
if the Owner of the Ground can conveniently be 
without the Spot on which the Building is erected, 
and cannot ſo well purchaſe the Building it ſelf, 
it ſeems moſt reaſonable, that upon receiving the 
worth of his Ground, he ſhould leave the Build- 
ing to be enjoyed by the other &. 

VII. But when the Roman Lawyers extend this 
Rule, That things built and ſown ſhall go with the Soil, 
to Papers and Parchments, we cannot fubſcribe 
to their Opinion . As if when I with a good and 
honeſt 


2 Lex Longobard. I. i. tit 27. Set. 1. d Edict. Reg. Theodoric. c. 137. e Comp. I. 7. ſ. 16, 11, 12. D. de A. R. D. 
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4 We muſt here obſerve this. For if there was a knaviſh Deſign in him who planted or ſowed, I mean, if he knew that the 
Land did not belong to him, he deſerves to loſe both his Labour and Goods, becauſe he has mixed them with the other. Without 
this every Man would be expos'd to ſee his Land ſown or planted with Trees by ſome other, who would leave it, becauſe he can't 
enjoy it himſelf, See the Law of the Code cited above, Note 2. and Inſtit. I. ii. tit. 1. f. 32. We ſhall add a Remark made by 
Thomafius, Inſtit. Furiſprud. Divin. l. ii. c. 10. F. 227. which is this, When a Perſon with a good Defign ſows another Man's 
Field, if there happens a great dearneſs of Corn, Equity obligeth the Maſter of the Soil to permit the Perſon who ſow'd it to take 
the Crop, and be contented to accept of Satisfaction for the Uſe of the Ground. | 

This is determined in the Digeſts, 1. xli. tit. 1. De acquirend. rerum Dominio, leg. 60. Titins horreum frumentarium novum, ex 
tabulis ligneis factum, mobile in Seii prædio poſuit. Quæritur, uter horrei dominus fit? Reſpondit, ſecundum que proponerentur, non 
eſſe fatum Seii. See alſo l. vi. tit. 1. De rei vindic. leg. 38. - | ; | 

2 This Action is call'd, atio de tigno juno, underſtanding by tignum all ſort of Materials for Building. The Reaſon why the 
Twelve Tables ſo order'd it was, to * 8 a Building, that was a great Ornament to the City, from being demoliſh'd ſoon after it 
was raiſed. Cum in ſuo ſolo aliquis ex aliena materia ædificaverit, ipſe intelligitur dominus ædiſicii, quia omne quod ſolo inadifi- 
catur, ſolu cedit. Nec tamen ideo is, qui materie dominus fuerat, definit dominus ejus efſez ſed tantiſper neque vindicare eam poteſt, 
neue ad exbibendum de ta re agere, propter legem duodecim tabularum, qua cavetur, NE QUIS TIGNUM ALIE NUM 
E£DIBUS SUIS FUNCTUM EXIMERE COGATUR, fed duplum pro eo præſtet per ationem, que vocatur de 
tigno juno; appellatione autem tigni omnis materia ftgnificatur, ex qua ædificia fiunt. Quod ideo proviſum eſt, ne edificia reſcindi 
neceſſe fit, Inſtit. I. ii. tit. 1. A - 29. But if the Building was pull'd down for any other Reaſon, then he, to whom the Materials 
appertained, might recover, if he had not already received double Damages. Quod ſi aligua ex cauſa — edificium, poterit 
materiæ dominus, fi non fuerit duplum jam conſecutus, tunc eam vindicare, & ad exhibendum de ea re agere. e Interpreters com- 
monly think, and the Sequel of the Diſcourſe ſhews, that the Paragraph of the [n/itutes that I have quoted a Part of, grants an 
Action for double Damages to the Owner of the Materials againſt the Proprietor of the Ground, provided the other had an honeſt 
Deſign in building, i. e. he made uſe of the Materials, not knowing that the Materials belong'd to another. See Arn. Vinnius upon 
this Place. But Mr. Thomaſius, in his Diſcourſe already quoted, De pretio affeionis, &c. c. 3. F. 59, &c. maintains, That Trebo- 
RANKS, in compoſing the Iuſtitutes, miſapprehended the antient Lawyers, and the Senſe of the twelve Tables, which ſpeak only of 

him who builds with an ill Deſign with another's Materials; whence it comes, that in the Digeſfs, the Title, De tigno juncto, 
|. xlvii. tit. 3. is placed immediately after that, De furtis. See alſo Fan. Vincent Graving's Orig. Fur. Civil. I. ii. p. 356, 


3 

, Ex diverſo, fi quis in alieno ſolo ex ſua materia domum edificaverit, illius fit domus, cujus & ſolum eff ; ſed hoc caſu materia 
1mnus proprietatem ejus amittit, quia voluntate ejus intelligitur eſſe alienata, utique fi non ignorabat ſe in alieno ſolo ædificare, & 
ideo licet diruta fit domus, materiam tamen vindicare non poteſt, Inſtit. 1. ii. tit. x. F. 30. | ; | 

+ Certe illud conftat, fi in poſſeſfione conſtituto ædificatore, ſoli dominus petat ſuam eſſe, nec ſolvat pretium materiæ & mercedes fa- 
brorum, poſſe eum per exceptionem doli mali repelli, utique fi bone fidei poſſeſſor fuerit qui edificavit. Nam ſcienti alienum ſolum 
M, poteſt objici culpa, quod edificaverit temere in eo ſolo, quod intelligebat alienum eſſe, Ibid. See Digeſf. I. xli. tit. 1. De acquir. 
bo es Dominio, leg. 7. 4 10, 11, 12. | 
: Literæ quoque licet aurtæ fint, perinde chartis membraniſque cedunt, ac ſolo cedere ſolent ea que intdificantur, aut inſeruntur; 
*deoque fi in chartis membraniſve tuis carmen, vel hiſtoriam, vel orationem Titius ſcripſerit; hujtts corporis, non Titius, ſed tu —_ 

e//e 


- 
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honeſt Intention hade wrote ſomewhat on another 
Man's Paper, I muſt be oblig'd immediately to re- 
ſign it to him, only receiving ſome Conſideration 
for my Pains in writing. But rather, ſince com- 
monly the Writing is of more Worth than the Pa- 
per, tis much the faireſt Method that the other 
ſhall reſt ſatisfy d with being paid for his Paper *. 
Eſpecially, if we refle& on what ſome have added, 
and not without Reaſon, That Paper being uſcd, 
doth, as it were, die and periſh ; and that there- 
fore Writing is of a quite different Nature from 
Building. For the true and proper Eſſence of Pa- 
per ſeems to remain no longer than it continues 

clean and fair, capable of admitting any Chara- 
cters. When tis once fill'd, it paſſeth in the Name 
of a Book, a Letter, a Roll, or the like. There- 
fore writing Paper is, in this reſpect, loſt and dead 
to me, that I have no longer the Power of com- 
mitting to it what I pleaſe. And hence, if I do 
but receive the Value of it, I have no Cauſe to 
complain, fince I can furniſh my ſelf with new, 
which will ſerve my Occaſions as well. 

VIII. They are more in the right, when they de- 
termine, that the Table ſhall go along with the 
Picture; the latter being uſually of far greater 
Value than the former; and it being eaſy tor a 
Man to part with ſo common a thing, upon receiv- 
ing its Price. Yet this very Reaſon ſhews, that in 
ſome Caſes Equity will direct a contrary Deciſion. 
As ſuppoſe a vulgar Dawber, whoſe Skill never 
carried him beyond a Sign-poſt, ſhould have laid 
his vile Colouring upon ſome precious Wood, which 
we ſhould gladly reſcue, as ſoon as poſſible, from 


the Injury it ſuffer d; or if ſome awkard Figures 


ſhould be cut in Plates of Gold or Silver, or in 
Pearls and Gems. As it would be an unparallel'd 


Of Additional Acquirements. Book IV. 


Impudence for a Raſcal that rubs his Bruſh upon 
my Walls, on that account to claim my Hoy . 
nay farther, ſince this Labour was perform'd pure; 
ly for his own Humour, he can hardly require to 
be paid for the Work, unleſs perchance the Owner 
of the Houſe be in ſo good Circumſtances, as that 
we may think he would willingly have put him. 
ſelf ro ſuch an Expence *®. 

IX. The ſame Lawyers declare *, that Purple 
applied to, or engraffed on. another's Garment 
ſhall go with the Garment, however the former 
may exceed the Value of the latter. Now this 
may be underſtood two ways; either that a per- 
{on ſhall interweave among his own viler Thread 
ſome Purple Yarn belonging to another 2, or that 
he ſhall fit another's Purple Cloth to his own Gar- 
ment. In the former Caſe there is ſcarce the 1: ai: 
Doubt, but that the Cloth thus made ought to be 
judg'd to the Owner of the Purple. For that 
without which another thing cannot exiſt 3, and 
which is, as it were, the natural Ground to ſup- 
port and uphold it, is not always to be look'd on 
as an Acceſſion to that other thing + ; but we ought 
by all means to take the Value of each thing in- 
to the Account; ſo that if they are equal in all 
other Reſpects, that which is more precious ſhall 
draw to it that which is leſs. Indecd if we ſpeak 
of the phyſical Concomitancy or Adherence of 
things, it is neceſſary that thing ſhould go along 
with another, which cannot be without the other; 
or that the Adjunct ſhall follow the Subject. But 
in aſſigning the Property of things, where we are 
chiefly to conſider the Price and the Uſe of them, 
and how eaſily a Perſon may bear the want of ſuch 
or ſuch a part of his Poſſeſſions; this Reaſon can- 
not always prevail, | 


= Lib. xxxviii. D. De rei vindic. d Vid. lib. vi. tit. 1. D. De rei vindic. 
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efſe videris 3 ſed ſi a Titio petas tuos libros, tuaſve membranas, nec impenſas ſcripturæ ſolvere paratus ſis, poterit Titius ſe defendere 
per exceptionem doli mali, utique fi earum chartarum, membranarumve paſſilſionem bona fide nactus eff. Inſtit. I. ii. tit. 1. f. 33. See 
Note 22. upon $: following. This Place, ſays Mr. Daumat in his civil Laws in their natural Order, Part I. I. iii. tit. 7. Sect. 2. 
« F. 15. ought to be underſtood of ſome other Matter more precious than the Paper, or of a Writing that is not more worth than 
« the matter on which the Writing is, being uſed by the Writer, as what is written upon waxed Tables, to be blotted out after- 
« wards. But as for writing on ſuch Paper as ours is, he ſays, that the Owner of the Paper does not become the Owner of the 
Writing, be it ſo much only as a bare Letter; and much leſs, if they are Writings or Acts of ſome Conſequence. ” This Ex- 
plication ſalves in part the Abſurdity of the Deciſion of the Raman Lawyers; but the Misfortune is, it has no Foundation. The 
Text is too clear to admit of a favourable Interpretation ; and nothing can better prove that the Notions, which the Roman Law- 
vers have framed of what is to be look'd upon as an Acceſſory, are falſe and very ill connected together, fince they make a clear 
different Deciſion as to Painting, although they be exactly the ſame. 

2 Francis Hotman ; and it comes to the Rule of Mr. Thamgſius ſpoken of before. See his Diſcourſe, De Pretio affectionis, &c. 

C. 3. $. 65, 66. and Vinnius upon the Paragraph of the Iuſtitutes, which I have ſet down in the foregoing Note. 
Si quis in aliena tabula pinxerit nobis videtur melius efſt, tabulam picturæ cedere. Ridiculum eſt enim picturam Apellis 
vel Parrhaſii in acceſſionem viliſſime tabule cedere, Inſtit. 1. ii. tit. 1. $. 34. See Thomafias's Diſcourſe, 5. 67, and Mr. Titias's 
Jus Privatum Romano-German. |. iii. c. 5. F. 55, 6c. 4. | 

_ > Moſt Lawyers pretend here, that as to what hath been ſown or built in another's Ground, a good Deſign is neceſſary to 
give right to recover and preſerve the Canvaſs, paying the Value of the Cloth to him to whom it belongs. And indeed, Fu/tinian 
or rather Trebonian tells us in 5. 34. before quoted, Utigue f bone fidei poſſefſor fuit ille, gui pituram impoſuit. See Vinnius above. 
But to me this Deciſion ſeems to deſerve Amendment. The Matter on which we paint, as well as that on which we write is uſu- 
ally of a ſmall Value; ſo that we can have little Reaſon to ſuppoſe an ill Deſign, and that it can happen very rarely; and when 
it evidently appears, the Principle that hath produc'd it can never be ſo ill, but he muſt ſee ſo much Worth as to deſerve a much 
greater Value than can belong to him, and ſo not deſire that the thing which it is incorporated with ſhould be returned to its true 
Owner. So that unleſs ſome extraordinary Circumſtance aggravate the Fact, Equity, in my Opinion, will engage every Man to 
be content to recover the Value of the Paper, the Canvas, or the Board, or at leaſt, by preſerving the Picture or Writing, ſecure 
the Painter or Writer from loſing his Labour, or depriving him of the things, which not being poſlible to be reſtored, would be 
abſolutely Toft as to him, with all that depends on it. | 

Si alienam purpuram veſtimento ſuo quis intexuerit, licet pretiofior fit purpura, tamen acceſſionis vice cedit veſtimento, ib. f. 26. 
2 The Roman Law does not relate here the Caſe of Specification, of which our Author ſpeaks in the following Paragraph. But 
in both Caſes we may ſay with Mr. Thomaf7us, that it ought to be indifferent to the Owner of the Purple, whether he reſtore the 
Wool, or Cloth in kind, or give him another like it, of the ſame Nature, and ſame Price. So that it is juſt, that he content 
himſelf with this Equivalent, knowing that the other has acted with an honeſt Intention. 

The Text ſpeaks the contrary expreſly, ſaying, That withont which another can't exiſt, and which ſupports it, as we may ſay 

phyfically. The Author here thro' Inadvertence has confounded the Principal with the Acceſſory. | 

As the Roman Lawyers affirm, ſaying, In omnibus igitur iſtis, in quibus mea res, per prævalentiam, alienam rem trabit, mean: 
gue efficit, fi eam rem vindicem, &c. Digef.. I. vi. tit. 1. De rei vindic. leg. 23. f. 4. There went before immediately, Sed nec ofe 
eft ei rei cedi, quod fine illa fe non poteſt, 5. 3. | | 
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As for what Grotius * affirms in this Matter, 
That for the greater part to ſwallow up the leſs, is na- 
tural only in Fact, not in Right; we allow it under 
the following Senſe. In Fact what is ſtronger may 
draw to itſelf what is weaker ; but tis not always 
rightful or juſt, that a ſtrong Man ſhould carry off 
the Goods of his weaker Neighbours ; or that a 
Perſon ſhould loſe a thing of his own, which is 
leſs, if it happen to be join'd with ſomewhat of 
another's, which is greater. For he who bath but 
the twentieth part in a Field, is as much a Lord 
and Proprietor, as he who hath the other nineteen. 
But indeed the Queſtion we are now upon is not 


ſtrictly, whether he who hath the greater part in a 


thing, ought on that Score to gain the leſs ; but 
what Expedient may be found out to decide the 


Buſineſs, in caſe two Perſons happen to be joint 


Proprietors of a thing, which they are unable or 
unwilling to hold in common, or to divide. Now 
here certainly the entire thing ought to be adjudg- 
ed to one of the Parties, upon Condition that he 
ſatisfy the other to the Value of his Share. And 


which of the two Perſons ought, in this caſe, to 


carry the whole thing, is to be determin'd from 
the Price and Excellency of one Share above the o- 
ther, and from conſidering which of the Men is 
in the greateſt want of that for which they conteſt. 
Thus ſuppoſe a Man to have us'd my Purple in 
2 Garment for himſelf, tho' poſſibly the Purple be 
of much the greater Value, yet "twill be my beſt 
way to leave him his Garment ſafe and whole, 
upon receiving Satisfaction: for ſhould the Gar- 
ment be taken to Pieces, the other Party muſt 
needs be endamaged; and where's my Advantage 
in receiving my Cloth, when reduced to Rags? And 
as for the whole Garment, this being already fit- 
ted to the Body of another, is commonly diſpropor- 
tion d and unſerviceable for mine. So indeed in all 
the Compaſs of this Subject it is more eaſy to judge 
what's fit and equitable from the Conſideration of 
particular Caſes, than from any general Deciſion. 
X. As for Specification * , or the turning a thing 
into ſuch a Form or Shape, we are firſt of all to 
obſerve, that it cannot ſtrictly and properly be 
ranked amongſt the originary ways of Acquiſition : 
For ſince in the Courſe of Nature nothing can be 
made but out of ſome Matter before exiſting, we 
ought to enquire whoſe that Matter is. If it were 
our own, then upon the introducing of a new 
Shape, our Dominion ſtill continues. If it were 
no Body's, then we ſhould obtain the Dominion 
of it by the preſent A& of Occupancy: Bur if it 


* Dif. loc. F. 21. 
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were another's, then the Queſtion lies, Whether tis 


now to be adjudged to the Owner. of the Matter; - 


or to the Author of the Form? On which point 
the old Maſters of the Roman Law being divided 2, 
at length they came to this middle Reſolution } 
That if the Form could be reduc'd to the firſt rude 
Maſs, then the thing ſhould go to the Owner of 
the Matter; if not, to him who gave it the new 
Shape and Figure. Some have thought this Di- 
ſtinction to be founded on moſt evident Reaſon; 
Becauſe, ſay they, when the Shape cannot be thus un- 
made, the thing ſeems to have utterly periſhed, and ſome 
new Being to have riſen in its Place ; Wherefore it 
ought, in this Caſe, to be adjudged to him who cauſed 
it to exiſt under this new Firm : Whereas, when the 
Figure may be reduced to the firſt Lump, theu the 
thing is ſuppos'd ftill to exiſt, and not to have periſh'd at 
the Arrival of the new Form, and conſequently not to 
have chang d its Owner. Others, on the contrary, 
are of Opinion, that the whole Bulineſs turns on 
this Iſſue, Which of the two, the Matter or the 
Form, is higheſt in Value ® 3, In our Judgment, 
neither of rheſe Determinations can with Equity 
be apply d to all Cafes ; bur the other particular 
Circumſtances ought likewiſe to come under Con- 
ſideration and Regard. Thus ſuppoſe a Man hath 
made Wine, Oil, or Bread out of my Grapes, O- 
lives, and Corn, or hath taken my Honey and 
Wine to mix in a compound Liquor, why ſhould he 
have a Right to the Forms thus produced rather 
than I, only becauſe they cannot be reitor'd to 
their original Matter? Therefore, if the things of 
which we are ſpeaking, will admit of Diviſion, 
they ought to be parted according to the Value of 
the Matter, or the Labour in working out the Form. 
Yet in caſe the Owner of the Matter hath occaſion 
to enjoy the thing entire, we think that his Claim 
ought on all accounts to be preferr'd to that of the 
Faſhioner. Thus, if a Man caſts or ſhapes a Work 
out of another's Metal, where the Form is much 
more precious than the Matter, tis but fair that 
however capable the thing is of being brought 
back to its Principles, yet it ſhould be left in the 
Poſſeſſion of the Faſhioner ; provided he either re- 


ſtore the like Metal in Quantity and Kind, or 


Pay the juſt Value of it. But a contrary Deciſion 
eems moſt reaſonable, if I had deſign d that Metal 


for the very ſame Work, of which I ſtand in great 


Neceſſity, and cannot procure new Metal for that 
Purpoſe. For here Equity will favour the Owner 
of the Matter, though the Form or Make ſhould 
perchance far excel in Value. 


d Vid. Connan. Comm. Jur. Civ. 1. iii. c. 6. 


Mr. BaxBs. NOTES on F. x. 


Mr. de Courtin (in his Indic.) defines Specification to be the Introduction of a new F orm in a Matter belonging to another. 


2 The Words are, 


2 


Auum ex aliena materia ſpecies aliqua fatta fit ab aliquo, guæri ſolet, quis eorum naturali ratione Dominus fit ? 


Et pot multam Sabinianorum & Proculianorum ambiguitatem, placuit media ſententia exiſtimantium, fi ea ſperies ad priorem 
& rudem materiam reduci poſſit, eum videri dominum efſe, qui materiæ Dominus fuerit ; fi non peſſit reduci, eum potius intelligi dominum 
ſui fecerit 3 ut ecce vas conflatum poteſt ad rudem materiam æris, vel argenti, vel auri reduci, vinum autem, vel oleum, vel frumentum 
ad uvas, vel olivas, vel ſpicas reverti non poteſt, ac ne mulſum quidem ad vinum vel mel reſolvi poteſt. Quod fi partim ex ſua materia, 
bartim ex aliena ſpeciem aliguam fecerit quis, veluti ex ſuo vino & melle alieno mulſum miſcuerit, aut ex ſuis & alienis medicamentis 
emplaſtrum aut collyrium, aut ex ſua lana & aliena veſtimentum fecerit, dubitandum non eſt, hoc caſu eum eſſe dominum gui fecerit, cum 
non folum operam ſuam dederit, ſed & partem ejuſdem materiæ præſtiterit. 

3 The moſt plain and general Rule which can be gven here is Mr. Thomafus's before - mentioned, according to which the Whole, 
or the Work which ariſeth from two things belonging to two Perſons, uſually appertains to him that brought it into a new Form, 
becauſe Matter for the moſt part is of that Nature, that-it may be reſtored either in itſelf, or by its Value in Money. But if the 
Matter be ſomething produced by Labour, for which we have ſome particular Reaſon to prize. it above its juſt Value, as if it be a 
Silver Cup given us by a Prince, which we have made into a Baſon, the Owner of the Cup ought to be contented with another Cup 
of like Weight, or with the Value of it. For if he ſhould give him the Baſon, or make it again into a Cup of the ſame Form, it 
will not nevertheleſs be the ſame Cup which the Prince gave him. The Sum of all is this, if he that turned the Cup into a Baſon, 
knew that the Cup was another Man's, the true Owner may make him pay for the Cup according to his private Eſtimation. See the 


Diſcourſe, De pretio affetionis, &c. c. 3. F. 43, Ce. 
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idem juris ¶ e placuit. 


Others conceive, that in the caſe before us we 


- ought farther to enquire, whether the Power which 


the Matter had to receive a particular Form was 
near, or remote If the former, they think the 
Owner of the Matter ought to be preferr d; if the 
latter, the Faſhioner. For Inſtance, That if a Ship 
be thus made out of the rough Wood belonging to 
another, then it ſhall go to the Builder; but if the 
Timber were before fitted and prepared for the build- 
ing a Ship, then the Ship ſhall go to him who own d 
the Timber: That, if a Man works my Wooll into 
a Garment for himſelf, he ſhall keep it, when he 
hath done; but if he cuts a Coat out of my Cloth, 
I have a Right to challenge the Coat, and to re- 
fuſe any Equivalent: That a medicinal Compoſi- 
tion, if the Ingredients were before perfected and 
prepared, ſhall go to the Owner of thoſe Ingredi- 
ents; if not, to the Author of the Compoſition. 
But neither will this Diſtinction alone be always a- 
greeable to the Rule of Equity: For it I hold any 
ſuch Matter in my Poſſeſſion, whether rude and 
unwrought, or whether fitted or diſpoſed to receive 
a Form, which I either keep for Sale, or elſe have 
in ſuch Abundance, as — th {11 furniſh'd for my 
own Occaſions, there's no reaſon why I ſhould not 
leave ſuch a thing to the Faſhioner ot it, upon his 
refunding the Price of the ſaid Matter. But if I 
have defign'd any Quantity of Matter to my own 
particular Uſe, and have no Convenience of pro- 
curing the like, then the Want which J am in turns 
the Favour of my Sentence on my fide, though per- 
haps the Matter was only in potentia remota, had 
only a diſtant Capacity, not an immediate Fitneſs 


for this Work. Nay, tho a Man ſhould frame 


a thing partly out of his own Matter, and partly 
out of another's, yet even this doth not in all caſes 
make it undubitably certain, that — ought 
to be aſſignd to him that made it, on this Reaſon ; 
becauſe the Shape and Figure is not only owing 
to his Pains, but he likewiſe contributed Part of 
the Matter : For, it may be, his Pains were of 
little worth, and likewiſe his part of the Matter 
inconſiderable, ſo that the Matter belonging to the 


other Perſon exceeds both. And again, there are 


ſome things which take up a certain Quantity of 
Matter ; 4 that in any Degree to leſſen it renders 
it unſerviceable, if not abſolutely, yet however to 
that particular Deſign. In this caſe Judgment is 
to be given for him who ſtands moſt in need of 
the thing thus framed. 

As for what remains, Erotius's Aſſertion ® is uni- 
verſally true, That fince things confift of Matter and 
Form, as their conſtituent Parts, if the Matter belong 
to one, and the Form to another, there naturally follows 
a Community to each, according to their reſpective Pro- 
portions * : Juſt as a whole Body compoſed by the mix- 
ture of two Parcels of Matter of the ſame kind, is 
common to the two Owners ©, But when a thing can 
neither conveniently be held in common, nor divided, 


Vid. I. vi. tit. 1. & 1. 61. D. De rei vindic. 
Dig. De rei vindic. 


then either poſitive Laus or Equity muſt determin; 


: d Dia. loc. 1. 19. 
| q Vid. J. vi. t. 1. I. 23. ſ. 2, 3. D. De rei vindic. 


Bos K IV. 


which. Party ſhall reſign the whole to the other, upon re- 
eeiving the Value, ef bis Share d. It is ſtill. in all 
caſes to be enquired, Whether the Perſon who be- 
ſtows a Shape on.another's, Matter, doth it with 
an honeſt or with a diſhoneit Defign ? For he who 
acts thus out of a knaviſh Principle, can by no 
means pretend that the thing belongs to him, ra- 
ther than to the Owner of the Matter; tho all the 
former Reaſons ſhould concur; that is, tho' the 

Figure ſhould be moſt valuable; tho the Matter 
ſhould, as it were, be loſt and ſwallow'd up in 
the Work; and tho he ſhould be in very great 
want of what he had thus compacted. For the 
greater part of the two doth not draw to itſelf the 
leſs, barely by its own Virtue, or on its own Ac. 
count; but there is required farther ſome probable 
Ground and Plea in the Owner-of that part which 
exceeds, on which he may build his Claim, Hence. 
if a Man out of wilful and deſign'd Fraud, puts 2 | 
new Shape on my Matter, that he may by this 
means rob me of it, he neither gains any Right oyer 
the Matter by this Act, nor can demand of me 2 
Reward for his Labour, any more than a Thief 
who digs thro' my Walls can deſire to be paid for 
his great Trouble in making a new Door into my 
Houſe ; or than one can delire a Fee, who breaks 
an Impoſthume, otherwiſe incurable, with a Blow 
that he deſign d for my Death; or than Autolcus 
could have ask'd a Price for painting the Hurles he 
firlt ſtole. And all this doth not proceed from any 
poſitive Conſtitutions, but from the very Dictate 
and Appointment of natural Reaſon *, tho' Na- 
ture doth not determine any particular Penalty in 
the Caſe. For to. have exercis'd ſuch a Villany 
gratis, is not properly a Puniſhment : And on the 
other hand tis moſt juſt and reaſonable, that I 
ſhould not be obliged to pay a Man Wages for en- 
deavouring to do me a Miſchief, 

XI. What the antient and modern Lawyers 
have ſo laboriouſly deliver'd concerning Increment 
by Rivers, depends, for the moſt part, not fo 
much on any conſtant and natural Reaſon, as on 
the poſitive Ordinances of particular Nations: And 
therefore we may be allow d to uſe more Brevity 
on this Subje&. 5 | 

The two chief Enquiries made in the caſe before 
us are, Firſt, /hether the Rivers, by thus ſecretly for- 
Jaking their Banks, do add to the Dominion of while 

Territories? And, Secondly, H/hether they improve, 
in the like manner, private Eſtates ? 

The former Queſtion is of greater Moment, in as 
much as it may often prove the occafion of great 
Controverſies between Nations ; it being uſual for 
Rivers to lie as the common Boundaries of different 
States. Now when ſuch a River hath any way al- 
ter'd its Courſe, the Point in Diſpute is, Whether 
the Limits of the Seigniories are likewiſe chang d, and 
whether the additional Land goes to them whoſe Banks 


pid. ſ. 1 Vid. I. vi. tit. 1. leg. 3. ſ. 2. & leg. 5: 
Add Leg. Viſgoth. |. x. t. 1. c. 7. 


| Mr. BAA NOTES on 5. x. 


+ The Latin is, Si duorum materie ex voluntate dominorum confuſe ſent, totum is corpus, quod ex confuſione fit, utriuſque commu- 
ne eft, veluti fi qui vina ſua confuderint, aut maſſas argenti vel auri conflaverint ; ſed & f diverſe — 7 & ob id propria 
Species faca fit, forte ex vine & melle mulſum, aut ex auro & argento electrum, idem juris eft, nam & hoc caſu communem eſſe pe- 
ciem non dubitatur. Quid fi fortuitu, & non ex voluntats dominorum, confuſe fuerint, vel ejuſdem generis materia, vel diverſe, 
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leg. 5: 


Caae. VII. 
; s ? Here we are firſt of all to ſuppoſe a 
. — between ſuch States as are limited, 
or encompaſs d with artificial Bounds (with which 
we may reckon thoſe that are parcell'd out by 
Meaſure, as by the number of Acres, being as to 
the preſent Buſineſs the ſame) and arcifinian, ſuch 
as are naturally fenced againſt Invaders, with the 
Boundaries of Rivers and Mountains. After this 
we are to enquire, Whether the neighbouring Peo- 
ple of the two oppolite States lefr the River be- 
tween them void of particular Dominion, and 
common to the Uſe of both; or whether they a- 
greed to fix their reſpective Limits in the midſt of 
ir, ſo that balf ſhould belong to one People, and 
half to the other ? And laſtly tis to be conſider d, 
Whether the whole River belongs to one People, 


ſo that the Limits of their Dominions reach to 


the Bank of their Neighbours? If then both the 
States are bounded in the manner firſt deſcribed, 
by artificial Encloſures, or by Meaſure, which im- 
mediately touch each other, without any void 
Space between, tho the River ſhould change its 
Courſe, yet the Territories will remain of the ſame 
Extent : Nor can there here be any room for the 
Caſe before us; ſince whatever Space ſhould thus 
happen to be left, already belongs to one or to the 
other State. If the River in the middle were left 


void and common, then the Ground added to the 


Bank or little Iſlets which ſtart up, ſhall go to 
thoſe who firſt take them into Poſſeſſion: Yer tis 
moſt convenient, that both the former and the lat- 
ter ſhould be occupied by that People to whoſe 
Banks they are moſt nearly ſeated. If the whole 
River belong to a ſingle State, the Iſlets riſing in 
it ſhall belong to the ſame State only; but as for 
what is gotten from the River by the oppoſite 
Banks, it ſeems moſt reaſonable that it ſnould be- 
long entirely to the other People. But it moſt com- 
monly happens, as tis moſt agreeable, that the 
Lands reaching to the Stream on each fide are ſup- 
pos d to be fenced only with theſe natural Bounds ; 
and that conſequently the End of each Dominion 
is to be conceiv'd in the Midſt of the Channel: 
For here the Water, as it plainly ſeparates and di- 
| ſtinguiſheth the reſpective Lordſhips, ſo it affords 
to each County a kind of natural Bulwark. Yer 
ſtill it is requiſite in this Caſe, that the River do 
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not, as it were, make a common Cuſtom of drown- 
ing irs Banks, and of cutting it ſelf out a new 
Channel every Year. When therefore two neigh- 
bouring Nations poſſeſs Lands thus bounded by 
Nature (which in a doubtful Caſe is always pre- 
ſumed) the River by gradually changing its Cur- 
rent, changeth likewiſe the Limits of the Domi- 
nions, and whatever Addition it makes to either 
ſide belongs to thoſe on whoſe Banks it falls, pro- 
vided that this * Alteration be made by ſmall De- 
grees, and that the River do not at one ſudden 
Rupture forſake its Channel, and force a new way. 


For the gaining or loſing of inſenſible Parts, or any 


ſuch Change as entirely leaves the old Shape and 
Figure, ſuffers a thing to remain in all 3 appear- 
ance the ſame as it was. And the Conveniency 
of a natural Boundary is too great to be ſlighted 
and forſaken upon a ſmall Damage. But if a Ri- 
ver, deſerting the Channel it once fill'd, ſhall have 
broke up another Paſſage for its whole Current; 
and the People through whoſe Lands it now runs, 
do not think the advantage of a natural Boundary 
to be of ſo great Conſequence, as that for the ſake 
of it they ſhould reſign ſo conſiderable a part of 
their Territory, then the Borders ſhall continue as 
before, in the middle of the forſaken Channel. 
For as a Stone is uſed for a Boundary, not on the 
account of its Nature, but of its particular Poſi- 
tion; fo a River concludes and ſeparates different 
Countries, not in its vulgar Notion, as tis a Bulk 
of Water gather'd from certain Fountains and Ri- 
yulets, and from other Streams of Note and Size, 
and then diſtinguiſh'd by a particular Name ; bur 
as it runs in ſuch a Channel, and hath ſuch Banks 
to encompaſs and confine it *. 

XII. As to the Lands of private Perſons in this 
Caſe, we are of Opinion it ought firſt to be conſi- 
der'd, whether the River on which ſach a parti- 
cular Eſtate happens to lie, divides the Territories 
of two diſtin& Governments ; or whether it only 
paſſeth thro* the Dominions of one: And then, 
whether the River be publick or private. In the 
former Caſe it depends abſolutely on the Pleaſure 
of the Government, either to leave ſuch Increments 
in private Hands, or to challenge them for the 
common *. For at firſt jr generally happen'd, 
that ſuch or ſuch a People ſeiz'd on this or that 

Tract 


Comp. Grot. I. il. c. 3. ſ. 16. & ad eum loc. Btecler. & Ziegler. 


Mr. BAR B. NOTES on F. x1, x11. 


' Grotizs, from whom our Author took this Diſtinction, had not read carefully enough the antient Writers, who treated upon 
the Bounds of Lands, which is the Cauſe that he has miſtaken their Senſe. They call that ager /imitatus, Land bounded, which 
is diſtributed by the Order of the Prince, to every one a certain number of Acres compaſſed about with Fences, whence it is that 
they are called Lands divided and appropriated. We underſtand by Lands contained within a certain Extent by Meaſure, ager 
menſura comprebenſus, a Space of Ground meaſured into Acres, of which a certain Number are given to Men in general, without 
aſſigning any particular Part, which from hence is called ager affignatus fer univerſitatem. Laſtly, arcifinian Lands are thoſe 
which never were meaſured, ager e arcifinius, qui nulla menſura continetur, ſays Frontinus, De re agraria, c. 1. and of which 
the firit Occupyer appropriates to himſelt as much as he pleaſeth, and he can till, from whence they are named agri occupatorii. 
Theſe laſt have not always natural Bounds, and every one fixes them as he pleaſeth, viz. an Hedge, Rail, Ditch, Sc. Thus 
Gronowius the Father (on Grotius, I. ii. c. 3. F. 16.) delivers himſelf in general, and he is a ſufficient Judge in theſe Matters; but 
his Notes of another fort, which he makes on Grotius, would have been much better, if he had applied himſelf more to the Study 
of the Law of Nature, and Matter of good Reaſoning in general, than to grammatical Niceties and Criticiſm, as Mr. Le Clerc 
obſerves in his Bihlioth. Choiſe, Tom. iv. p. 266. But tho' our Author has made a Miſtake here by following Grotius inconſiderate- 
ly, yet the Fault had not been great, if he had otherwiſe reaſoned well from this Diſtinction taken in the Senſe he gives it. 

2 Hence it is, that the Roman Lawyers take it for certain, Eft autem alluvio incrementum latens ; per allupionem autem id videtur 
a ici, quod ita paulatim adjicitur, ut _— non paſſit, quantum guoguo temperis momento adjiciatur, Inſtit. I. ii. o. 1. F. 20. See 


allo, Dige#. 1. xli. tit. 1. De acquir. rerum 


leg. 76. 


ominio, leg. 7. F. 1. 3 ; SS 
3 The Law 1s, Quapropter cujus rei ſpecies eadem conſiſteret, rem quogue eandem eſſe ex iſtimari, Digeſt. 1. v. tit. 1. De Fudiciis, &c. 


On the contrary it is credible, as Mr. Hertius obſerves, that for the moſt part ſuch as united themſelves together in civil Socie- 
ties, were every one in particular poſſeſſed of Lands. He alledges a Paſſage in Cicero to this purpoſe, De Offic. I. ii. c. 21. which 
15 Quoted J. viii. c. 5. F. 2. n. 1. following; but it doth not fully prove it; for they who went together to find out ſome uninhabited 
Country, did doubtleſs defign as much to ſecure themſelves the peaceable Enjoyment of the Lands, which ſhould be aſſigned them, 


as thoſe that they were already poſſeſſed of by the Right of the firſt Occupyer, if they ſhould unite with ſeveral other Families to 
| | Ff 
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Tract of Land by the Great, and afterwards par- 
cell d out to each Man a particular Poſſeſſion in it, 
uſually contain d under a certain and definite mea- 
ſure, As therefore what remain'd of the Territory, 
after this Allotment to private Perſons, was {till 
the publick Poſſeſſion of the State; ſo whatever 
happens to be added to any particular Share, is 
likewiſe ſuppoſed to accrue to the Publick. Yet 
inaſmuch as the adjoining Fields frequently ſuffer 
great Damages from the Rivers by Floods, and be- 
cauſe the Increments we are ſpeaking of, advan- 
cing by flow degrees, ſeem to be of little Conſe- 
quence to the publick Revenue ; therefore many 
Governments have thought it a reaſonable Favour 
and Bounty to grant theſe Improvements to the 
Perſons on whoſe Lands they happen to fall. And 
there is the more Equity in this Conſtitution, in 
caſe the reſpe&ive Perſons were wont to keep up 
the Banks at their own Charge. This Right 1s pre- 
ſum'd to accompany any piece ot Land aſſign d to 
a private Perſon, not by any determinate meaſure, 
but in groſs ; though perchance in the formal De- 
livery of it ſome kind of meaſure might be ex- 
preſs'd *: And 'tis the ſame Caſe, when in aſſign- 
ing the Bounds of any Land, the neighbouring 
River is mention'd at large. Bur it this Increment 
be very conſiderable, and far exceeding the mea- 
ſure of the private Poſſeſſion, then it ſhall. be ad- 
jadg'd to belong to the Community. As for the 
Iflets which ariſe, theſe no private Man can claim 
to himſelf, without the expreſs Grant of the State; 
becauſe being plainly ſeparated from the particular 
Demeſn, they can on no account be eſteem'd a 
Part or Increment of it. And their being ſeated 
next to ſuch a Poſſeſſion, is no more an Argument 
that they ought to pals to the particular Proprietor 
of it, than that any other Man ſhould challenge a 
part of a Street or a publick Place, only becauſe 
it lies juſt by his Door. 

If a River ſeparates the particular Lands of Per- 
ſons ſubject to the ſame State, then, ſince it can 
add nothing on one ſide, but what it took from 
the other, tis by all means reaſonable, that the 
Increment ſhall go to him on whoſe Land the Da- 
mage is committed. Thus the Roman Laws * right- 
ly ordain'd, That in caſe the Violence of the Cur- 
rent adds a piece to my Land, which it hath torn 
from yours, it ſhall remain your Property as be- 
fore. Which Judgment will more eſpecially hold 
good in floating Lands, ſuch as Strabo ® mentions 
in the Fens of Euphrates, built upon Hurdles of 
Reeds, and moved with Boat-Poles into their for- 
mer Seat, when the Water had carried them off. 


Vid. I. xix. t. 1. I. 13. f. 14. D. De act. empt. & vendit. 
© Enuterpe, p. 81. Edit. H. Steph. 1 


Of Additional Acquirements. 


B OOK IV. 


But if it hath ſtuck long upon my Banks, and the 
Trees which it brought with it have there take 

Root, from that time torward it ſhall be deem'g = 
acquiſition to my Eſtate. . Whence tis clear, — 
the Owner of the loſt Fragment ought to hay 

brought it back again to its former Place, * a 
it was incorporated with my Land, if he intend to 


reſume the Property of it. When tis uncertain 


what and how much hath been waſted from anc. 
ther's Soil, the Sufferer is hereby hindered from 
putting in his Claim to the Increment ; which yer 
according to natural Law, doth not accrue to him 
who owns the Ground where it faſtens, but to the 
People who are Sovereigns of the River. For tis 
in the higheſt manner agreeable to Reaſon, that 
not only the Warer of a common River, and the 
things contained in 1t ſhould be publick, bur like- 
wiſe the Channel, and the Banks, and whatever In. 
provement either that or theſe happen to gain. For 
it ſeems very improper to ſay, that the Chapne! 
conſider'd in it ſelf, is a part of the adjacent Land. 
but that it is look'd on as publick, ſo long as it's 
cover'd with the publick River ; which being once 
remov'd, it becomes private, according to its pri. 
mirive Nature: As it twas only a Burthen or Ser. 
vice laid on the Grounds of particular Men, that 
they ſhould grant the River a Paſſage thro them, 
It a River forſakes its Channel, or any Part of 
it, and cuts out a new way, ſince the latter is 
taken from the oppoſite Land, the former deſerted 
Channel ought in Equity to be adjudg'd to the 
Owner of the Land, who now ſuffers, to comfort 
him for his Loſs : And in caſe the River ſorſake 
likewiſe this new Paſſage, the Ground ſhall then 
return to the antient Proprietor, and not to thoſe 
who poſſeſs the Country about it. But whatever is 
determin'd in thoſe Caſes of the Increments left 
by the Current, and of the Alteration of Channels; 
this, no Doubt, is but juſt, that the Burthen which 
before lay on any Ground, ſhould be leſſen'd in 
proportion to what it loſeth by ſuch an Accident. 
Which Point, as © Herodotus informs us, was ſet- 
tled amonglt the Egyprians by a particular Law. 
It is not leſs equitaple, that Land drown'd by a 
Flood ſhould belong to the former Owner, either 
when the Water + is gone off without trouble, by 
one violent outlet, or by flow degrees ; or when 
his Pains and Labour have cut out a Paſſage for it. 
But *rwill be ask'd, To whom ſhall the new Bulk of 
Water belong, till ſuch time as the Land by draining 
ſhall be recover d ? Here we judge it neceſſary to 
enquire, Whether the drown'd Land hath paſſed 
into the Form of a Lake, or a Fen, or whether it 


d Geograph. l. xvi. p. 528. Edit. Genev. Caſaub. 


Mr BARB. NOTES on h. X11. 


* 

form the Body of a State. It does not nevertheleſs follow from hence, as Mr. Hertius aſſirms, that the Right which a Subject 
may have to appropriate ſuch things as he finds without an Owner, within the Bounds of the State, as the firſt Occupyer, does 
not depend either upon the tacit or expreſs Will of the Sovereign. After what manner ſoever the State is form'd, the whole Coun- 
try belongs to all the Body; and ſo it follows, that the Laws of Union extend ſo far as to give the People, or them that repreſent 
them, Right to diſpoſe in divers manners the Goods of each particular Perſon, as the publick Good requires. See l. viii. c. 5. 
This is ſo much the more certain at preſent, becauſe our Kings have for a long time enjoyed this Right by the conſent of the People. 

he Words of the Roman Law are; 2nd fi vis fluminis de tuo prædio partem aliguaem detraxerit, & vicini prædio attulerit, 
palam eff eam tuam permanere. e long iore tempore fundo vicini tui hæſerit, arboreſque, quas ſecum traxit, in eum fundum radices 
egerint; ex eo tempore videntur vicini funds acquiſite ee. (It ought to be read, Videtur adquiſita, as the Florence MSS. has 
= 5 upon the Place, Inſtit. I. ii. c. 1. $. 21. and Dzgep.. I. xli. leg. 7. H. 2. and l. xxxix. tit. 2. De damno infecto, &c. 
eg. 9. F. 2. 3 | ht | 955 
4 Theſe Alluvions happen for the moſt part thro* the Negligence of the Proprietors, who take not ſufficient Care to ſecure the 
Banks of the Rivers bordering upon their Poſſeſſions. The Roman Law did not reſtore Lands overflowed to their former Owner, 
unleſs they had not changed their Form, 7. e. when they were covered with Water for a ſmall time, without making a true Chan- 
nel. This Mr. Modt proves contrary to the Opinion of the Lawyers in his Probab. Furis, I. i, c. 1. | 
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Cay: VIII. 


and whic 


„ .4ded to the Channel of a publick River? In 
2 Caſe, the Lake or the Fen ſhall for 
erer appertain to the Owner of the Ground 3 
and in like manner in the latter Caſe 7, for ſo 
long time as he ſhall entertain any Deſign of re- 
ducing the Current to its former Banks. As for 
orivate Rivers, which give me in one Place as 


much as they rob me of in another, the Matter 


is clear beyond Diſpute. But what if a River 
eee to my private Eſtate ſhall make it ſelf 
4 new Channel through the Ground of another 
Man, ſhall that Parr of it, which covers my 


Neighbour's Ground, belong ro me, or to him? fi 


r Opinion Judgment ought to be given for 
. Yer ſtill I rerain a Right of turning the 
Current to its proper Place. But if I refuſe thus 


to bring back the Current to my own Demeſns, 


1 cannot oblige the other Party to pay for the 
Water, nor ſp much as pretend that ir ought to 
be common to us both in that Part. For thoſe 
things which are our own barely on account of 
their being contain'd within our Limits or Space, 

b therefore ſeem Acceſſions to the ſaid: 
Space , when they once happen to get out of it, 
are either to be recall'd by our Care and Diligence, 
or elſe to-paſs out of our Propriety, and to be rec- 
kon'd henceforward the natural Increments of the 
new Space to which they are removed. But in all 


do - 2 1 4 1 A 2 eres 2 . 
Of Right over, QC. 


theſe Caſes the poſitive Laws of different Govern- 
ments may variouſly determine, as ſhall appear 
convenient. In Aggenus Urbicus's Comment we 


find the following Rules laid down, 1f this be done 


in Lands taken by Occupancy, whatever the Force of 
the Water hath ſtolen away, uo one may have the pri- 
vilege of recovering which Conſideration lays a Ne- 
ceſſuty on Men to keep up their Banks, yet ſo as not to 
endamage their Neighbour. But if it be done in Lands 
that have been meted out, and aſſign d in Portious to 
diſtin Owners, then the Poſſeſſor ſhall loſe nothing; 
becauſe every one knows the exact Firm and Dimen- 
ons of what was allott?d for his Share in the Hundred 
to which he belongs. ONE 6D 

Concerning the Lands which border on the Po, 


Caſſius thus determines ; Whatever the Water waſheth 
away in its ordinary Channel, the Poſſeſſor ſhall hoſe : 


Becauſe he ought to defend his own Bank, without pre- 
judicing other Mens Property. But if the Flood fall 
down with a greater Firce, ſo as to alter its Channel, 
every Man ſhall regain his own Meaſure ; becauſe *tis 
manifeſt the Damage happen d not through the Neglect 
of the Poſſeſſor, but through the Violence of the Tor- 
rent. If in this Caſe the Water form an Iſlet, it ſhall 
be his Property from whoſe Land it was taken ; but if 
it was borrowed from out of ſeveral Eſtates together, 
each Perſon ſhall receive his own, Comp. Grot. I. viii. 
c. 8. 1.8, Cc. and Ziegler ad dict. loc. 


Mr. BA RB. NOTES on F. xit. 


5 Our Author inconſiderately mentions Lakes and Fens in this Place. 


6 See Mr. Thomafius's Furiſprud. Divin. 1. ii. c. 10. F. 151, Ec. 


6 
Of Right over other Mens Goods or Poſſeſſjons. 


1. 4 Man may have a Right over other Mens 
Goods diverſe ways. 

u. How many ſorts of Right we have over others 
Goods. = 

m. The Right of holding in Fee. 

1v. The Right of a Ground-plat. 


vi. Services, what ; and of how many ſorts ? 
vn. The Uſe uith the Profits. 

viii. The bare Uſe. | 
ix. The Habitation. 

x. The Works of Servants. 

xI. The Services of City Eſtates. 


v. The Right of an honeſt Poſſeſhr. 


_ 8 UCH is the force of Property or Dominion, 


that the Proprietor alone hath Power to diſ- 


poſe of his own Goods ; and all others are bound 


to abſtain from them. Yer inaſmuch as the Divi- 
ſion of things amongſt Men was not introduc'd 
with this Deſign, That all Communication of 
Goods ſhould thereupon ceaſe; it hence comes 
to paſs, not only that we are often by the Law of 
Humanity engaged to grànt others the Subſtance 
or the Uſe of our own Poſſeſſions, but likewiſe that 
others may acquire a * Right to them, either per- 


fect or imperfect, and conſequently may procure by 


To whom add Sc/den, de Fur. Nat. & Gent. 1 vi 6.2 


XII. And of Country Farms. 


a good and juſt Title ſome Benefit or Advantage 
from our Peculiar. 

We ſhall here obſerve in ſhort, how many 
ways this may happen ; the whole Subje& being 
ſo largely explain d by the Expoſitors of the Civil 
Lau“. 

II. The chief Rights over the things of others, 
accruing to Perſons who are not the Proprietors, 
are by ſome reduc'd to theſe five: The Right of 
holding in Fee; the Right of Ground-plats ; the 
Right of Poſſeſſion upon an honeſt Preſumption ; Pledges 
or Mortgages, and Services. 


Mr. Bax B. NOTES on Chap. VIII. F. 1,1, 


The Author expreſſes himſelf more clearly in his Abridgment of the Duties of a Man and Citizen, I. i. c. 12. f. 8. thus; 


either by ſome Agreement, or ſome other way, a Right greater or leſs to obtain ſome certain Profit or Advantage from a thing that 


longs to us, c. 


We may add the Right of Fealty, of which we ſhall ſpeak in Note lt. of this Chapter. I ſhall alſs by and by ſhew that 


Hertius hath taken notice of this plain Omiſſion. 


III. The 
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III. The * Right of holding in Re, which is 
granted to another by the Owner of an immove- 
able thing, upon condition of paying ſuch a re- 
ſerv d e ae impowers the Tenant in 
e, not only to uſe and enjoy the ſaid thing after 
the fulleſt manner, but likewiſe to diſpoſe of it; 
though not without ſome little Reſtraint as to the 
Point of Alienation. The particular Contract, by 
virtue of which this ſort of Right is immediately 
ſettled, can be rank'd neither under Buying and 
Selling, nor under Letting and Hiring ; fince it doth 
not confer an abſolute Property on the other Par- 
ty, and yet a much greater Degree than in ordi- 
nary Leaſes ; but eſpecially fince the reſerv'd. Ac- 
knowledgment is (commonly ſpeaking) far leſs 
conſiderable than the Rent of vulgar Tenants. 
As the Rules obſerv'd either by common Law, 
or by particular Agreement, in the renewing of 
this Contract, in the paying of the ſettled Rent, 
in the Alienation of the Fee, and in the Conti- 
nuance of it, the Civilians afford us large In- 
formation. | | 

TV. He that either upon paying ſuch a Fine, or 
engaging for ſuch a certain Rent, hath obtain'd 
the * Right of a Grcund-Plit, may enjoy the ſame, 
and make any Diſpoſal or Conveyance of it, as 
much as if he were the firſt Proprietor * ; and con- 
ſequently may claim the Lordſhip, though not of 
the Soil irlelf, yet of all that is built upon it. It 
was otherwiſe in the former Caſe; where even 
profitable Dominion of the Soil belongs to the Te- 
nant of the Re. The Reaſon of introducing ſuch 
a Right was this; That Perſons were willing to 
admit Strangers upon their Land, yet ſo as not 


to loſe any thing in the Bulk and Dimenſions of 


it. Therefore they made a Grant of the Surface, 
reſerving the main Soil to themſelves, and requir- 


Vid. Juſtin. I. xvii. c. f. n. 14. Edit. Grev. 


Of Right over other 


| Book IV. 


ing a moderate annual Rent to be paid on this 
Conſideration. If the Surface be loſt, as ſu 
poſe, if the Buildings fall, or are conſum d by ik. 
the Right of the Ground Tenant 3 expires, ſo. that the 
Lord of the Ground may again diſpoſe of it as he 
thinks fit. Es | 
V. The Right of Poſſeſſion * upon an honeſt Pre- 
ſumption (belonging to thoſe who with a good and 
ſincere Intention receive a thing of another's from 
a falſe Proprietor, yet upon a juſt Title, and ſuch 
as would otherwiſe be ſufficient to convey: the reg] 
Dominion to them) is thus far equivalent to jtrig 
Property, That ſuch a Poſſeſſor may challenge all the 
2 Fruits and Profits as his own, may diſpoſe of the 


thing as he pleaſeth, and defend his Poſſeſſion, nay, 


and ought to be maintain'd in it by the Laws a: 
gainſt all Claimants, except the, juſt Lord, Ang 
this Poſſeſſion after a certain Term of Years will 
give the Poſſeſſor an irrevocable Dominion, and 
ſuch as ſhall hold good even againſt him who was 
at firſt the lawful Proprietor. On which Point we 
ſhall hereafter enlarge d. | 


Now this Right was at firſt ſet on foot for the 


Benefit of human Commerce, and the Peace of 
Society and Government ; to the intent that he 
who endeavours to obtain a thing upon a good Ti- 
tle, and with an honeſt Mind, ſhould not after- 
wards be unreaſonably oppreſs'd, or incommoded; 
as he muſt needs be, were all other Perſons for ſuch 
a Space allow d to diſturb him in his Hold; or were 
he bound upon the true Proprietor's challenging 
the thing to refund likewiſe the Fruits and Profits 
which he had conſumed : Or, Laſtly, If his Poſ- 
ſeſſion were always to hang in an uncertain flu- 
ctuating Condition. As indeed it is a Rule not 
only enacted by civil Conſtitutions, but likewiſe 
founded on natural Reaſon, that every Man ſhall 


Mr. BARE. NOTES on F. m, w, v. 


The Word Emphyteufis, from which this Jus Emphyteuticum is derived, comes from the Greet Word ik@uTivev which ſigni- 
ſies to engraft or plant. Since the Owners of barren Land can't eaſily find ſuch as will farm them, it has been thought expedient to 
make over theſe ſort of Inheritances for ever, to till, plant, and improve them any way. By this Agreement the Proprietor of the 
Ground reſerves to himſelt a certain Rent for ever, and the Emphyteute or Leſſee on the other ſide entitles himſelf to the Profit of his 
Labour and Induſtry by gathering the Fruits of another's Eſtate, which he has enrich'd by his own Care, only paying ſome ſmall 
Rent. In the Iflue the Lands are reſtored to the Leſſor, not only fertile and in a good Condition, but the Eſtate likewiſe, which in 
its own Nature produces no Fruits, although it is otherwiſe of ſome Value, as Houſes and other Buildings are. See Inſtit. I. iii. c. 25. 


De Locatiune & Conductione, h. 3. Digeſt. I. vi. tit. 3. Si ager vettigalis, i. e. Emphyteuticarius, petatur, Cod. I. iv. tit. 66. De Jure 
Emphyteutico, and Mr. Daumat's Civil Laws reduced to their natural Order, Part I. I. i. t. 4. Sect. 10. Mr. Titius, in his Obſervat. 
on Lauterbach, 209. affirms, That it is not neceſſary to make any particular kind of Contract in Emphyteufis. * For, ſays he, when 
« we have transferr'd to another the Property of a thing either in whole or in Part, if he doth it gratuitouſly, 'tis a Donation; if 
«© he requires a certain Price, tis a Sale, altho' he otherwiſe makes ſome private Agreement for an annual Rent.“ See the ſame 
Author's Jus Privatum Romano German. |. iii. c. 11. f. 5, Sc. where he alſo treats of the Right of Place. 

I See Chap. 4. F. 2. above. | | 

2 This Right may be moſt properly called Dominium utile Fundi, and not Jus Superficiarium, as our Author does. For he that 
has this Right has Power to place any thing upon the Surface of that Ground, though it belong to another. Indeed, the German 
Lawyers expreſs themſelves ſometimes after that manner. And Mr. Hertius has an entire Diſcourſe (among his Comment. and 
Opuſc. Tom. 3.) which he entitles, De Jure Superficiario. And the Roman Lawyers call him that has this Right Superfictarius, 
i, e. as they expound it, gui in aliens ſolo ſuperficiem ita habet, ut certam penſionem præſtet, Digeſt. 1. vi. tit. 1. De rei vindic 
leg. 74, 75- The Buildings alſo which are poſſeſſed after that manner are named Bona Superficiaria, Digeſt. lib. 1. t. 16. De ber- 
borum 1 leg. 49. and the Rent paid Solarium. Vectigal enim hoc fic appellatur, Solarium, ex eo, quod pro ſolo pendatur, 
Digeſt. I. 43. t. 8. Ne quid in loco publico vel itinere fiat, leg. 2. f. 17. See a whole Title in the Digefs upon this Matter, I. xl. 
t. 18. De Superficiebus. | | | | 

3 Others differ in their Opinion, becauſe, ſay they, this part of the Property which the Owner of the Ground transfers to him 
that hath Right of Place, Superficiario, falls in ſome manner upon the Ground itſelf. See a Book printed at Wittemberg in 1704 
entitled, Baltbaſaris Wernheri Furis profeſſ. publici, &c. Elementa Fur. Nat. & Gent. &c. c. 14. F. 37. And Mr. Hertiss 
takes to the ſame fide. He ſays, that at leait, unleſs the Parties have agreed otherwiſe, and there be {ome Rule of the Civil Laws 
about it, we muſt believe that no Man can affirm otherwiſe, than that the Right of Place ends with the firſt Building. Real Ser- 
« vices, adds he, have not ſo great an Effect as Right of Place, and yet they muſt be renewed, when the Building to which they 
« are annexed, comes to be built again, Digeſt. 1. viii. t. 2. De Servitut. Prediorum urban. leg. 20. F. 2. 

The Law ſays, Vel etiam poteſt dividi puſſeſſionis genus in duas ſpecies, nt poſſideatur, aut bona fide, aut non bona fide, Digel: 
I. xli. tit. 2. De acquir. vel amitt. poſſeſſione, leg. 3. F. 22. bo ond 3 

The Law is, Bone fidei emptor non dubie percipiendo fructus etiam ex aliena re ſuos interim facit, non tantum eos qui diligent! 
& opera ejus pervenerunt, ſed omnes; quia quod ad fructus attinet, loco Domini pæne eft. Digeſt. x11. tit. 1. De adquir. rerum Domino, 


leg. 48. in princip. See alſo Mr. Noodt's Probab. Furis, I. ii. c. 7. and what will be faid c. 13, F. 8. following. 
| be 
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Duelling, and the Works of Sarbanes 1. Uſe and 


to enjoy what he hath got with honeſt In- 
ks 1 l ſuch time as the Claimant ſhall 
have demonſtrated a ſtronger Right than Paſſeſſion. 
For what Troubles and Diſquiets 1 be every 
day brought on any Perſon, if upon Suit of every. 
Petitioner he ſhould be oblig'd to relinquiſh what 
he fairly holds, and to proſecute the other Party in 
order to a Recovery *? The Caſe of Pledges or 
Mortgages will hereafter be explain d o. | 
VI. Services, in reſpe& of the Perſon to whom 
they are due, are ſo many Rights of receiving cer- 
tain Profits or Advantages from things which be- 
long to others, or of abridging the right Owner in 
the uſe of what he poſſeſſeth, ſo that he ſhall not 
be able to apply it to all purpoſes. But in reſpe& 
of the Perſon who is to pay them, they are ſo ma- 
ny Obligations to grant another ſomewhat out of 
> Man's own Poſſeſſion * ; or, for the benefit of an- 
"cher to forbear uſing his own Property in ſuch a 
arcicular manner. Services *, in reſpe& of the 
Obje& towards which the Payment of them is di- 
refted, are divided into perſonal and real: Not as if 


Profits'is à Right of enjoying freely what belongs to 
another, yet ſo as not to impair the main Sub- 
ſtance 2 ; or, a Right of receiving all ſuch Advan- 
rages from another's Property, as can ariſe from it 
without injuring the Principal. For, though in the 
ordinary Courſe of Nature, he who is Lord of the 
Thing is alſo Lord of the Fruits, yet there is nothing 
to hinder, but that theſe two may be ſeparated, 
and the Dominion or Property lodg'd in one Perſon, 
whilſt another hath a Right to all the Benefits. And 
this may be ordained and appointed, either by the 
ſtanding Laws of any Government, or by the oc- 
caſional Sentence of the Judge; as when a thing 
held before in common, cannot conveniently be di- 
vided any other way 3: Or by the Act of private 
Men, as by Teſtament +, or by Compact . Only 
there is one Caſe which ſeems to require Service by 
the bare Notion of Nature and Reaſon; and that is, 
That the Father ſhall have the Uſe and Profits of all 
Goods which fall to the Son in his Minority 5. Ir 
is evident that Uſe and Profits can be appointed pro- 


the Benefit of each did not ultimately terminate in perly in thoſe things alone which afford ſome outward 
the Perlon, but becauſe ſome Profits of this kind uſe of themſelves diſtin& from their Subſtances, or 
accrue to a Man, only on account of his poſſeſſing which are not conſum'd by being enjoy'd ; provided 
ſome certain Eſtate ?. Which Diſtinction others they are really capable of yielding any Service, 
expreſs in this manner: Advantages, ariſing from other Ornament, or Delight. But there can be no proper 
Mens things, either come to a Perſon direłily and im- room for the like Tenure in things which are no 
mediately; on the ſcore of his being ſuch a Perſon, or way ſerviceable, but in being ſpent : Inaſmuch as 
elſe medrately, by the Intervention of ſomewhat which the very Body and Subſtance, and conſequently the 


he holds as his Property, and to which this Service is Propriety of any thing is preſumed to belong to him, 


ging. 6 | | who hath a Right to waſte or conſume it at his plea- 
VII. In the Liſt of perſonal Services are common- ſure. Yer tis a Rule in the Civil Lau, That Mo- 
ly reckon'd thoſe which follow, Uſe and Profits, Uſe, ney and other conſumable things may be turn'd by 
2 See the Expoſitors of the Civil Law, ad t. 6. I. 2. P. De Pabliciaid in rem Hine. 9 Lib. v. c. 10. ſ. 13, &c. 
e Vid. Grot. I. I. c. 1. ſ. 4. Add. I. viii. t. 2. leg. 32.1. 1. in fin. D. De ſervit. pred. urb. 
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3 See l. ii. c. 6. n. 4. and 5. aforegoing, and l. iv. c. 12. $.9. and l. v. c. 13. $. 6. as alſo Mr. Daumat's Civil Laws in their 
natural Order, Part I. I. iii. t. 6. Set. 4. $. 1. | | ; : 3 

I The Roman Lawyers ſay, That the Nature of Servitude conſiſts not in doing ſomething in favour of another, but in ſuffer- 
ing or not doing certain things. Servitutum non 2a natura eſt, ut aliguid faciat quis, veluti viridia tollat, aut amæniorem proſpectum 

ſet, aut in hoe, ut in ſuo pingat 3 ſed ut aliquid patiatur aut non faciat, Digelt. I. viii. tit. 1. De Servitutibus, leg. 15. J. 1. 

2 The Words of the Law are, Servitetes, aut perſonarum ſunt, ut uſus, & uſusfructus; aut rerum, ut ſervitutes ruſticorum præ- 
diorum & urbanorum, Digeſt. ibid. leg. 1. i | 5 a . 

1 Ujusfruftus eſt jus alienis rebus utendi & fruendi ſalva rerum ſubſtantia, Digeſt. 1. vii. t. 1. De gſufrudtiu, & quemadmodum quit 
utatur, fruatur, leg. 1. and Inftit. 1. ii. t. 4. princip. We ought to obſerve, that Uſufruct or Uſe for the Profits, and other ſort of 
Servitudes are the Rights which we enjoy gratuitouſly : For if we pay an Annual Rent, twill be then a kind of Letting or Hiring. 

2 See l. vi. c. 2. F. 8. following. | 

3 Conflituitur adbuc uſusfruftus, & in judicio familiæ erciſcunde, & communi dividundo, fi judex alii proprietatem adjudicaverit, 
alii uſumfructum, Digeſt. 1. vii. t. 1. De uſufrufu, c. |. vi. F. 1. | 

* Uſusfrufus pluribus modis conſtituitur, ut ecce fi legatus fuerit, ſed & proprietas deducts uſufruttu legari poteſt, ut apud here- 
dem maneat 9 mah ibid. princ. [tem alii uſumfruftum, alii deducto eo fundum . 6g Inſtit. I. 11. tit. 1.h. 1. So a Teſtator 
may bequeath a Property, and leave an Uſufruct, either to an Uſufructurer or to his Heir, or any other Legatee, as alſo he may 
make a Reſerve of his Uſufruct for a Portion, a Gift among Survivors, to be fold, exchanged, paſſed away, or other things of 
like nature. Dniſguis rem aliquam donando, vel in dotem dando, wel vendendo uſumfructum ejus retinuerit, &c. Cod. I. viii. t. 54. De 
Donationibus, leg. 28. See concerning this whole Matter Mr. Daumat's Civil Laws in their natural Order, Part. I. I. i. t. 11. 

b Et fine teſtamento autem, fi quis velit uſumfructum conſtituere, pactionibus & ſtipulationibus id efficere poteſt, Digeſt. I. vii. t. 1. 
eg. 3. princip. | | 

6 gin Houſe, Land, a Slave, a Beaſt, Sc. But Wine, Oil, Bread-Corn, Money, Ec. are not capable of an Uſufruct. 
Conſtituitur autem uſusfructus non tantum in funds & ædibus, verum etiam in ſervis & jumentis, & ceteris rebus, exceptis its, que 
uſu conſumuntur. Nam he res, neque naturali ratione, neque civili recipiunt uſumfructum; quo in numero ſunt vinum, oleum, frumentum, 
veſtimenta, quibus proxima eſt pecunia numerata. Namgque ipſo uſu aſtdua permutatione quodammodo extinguitur, Inſtit. I. 11. t. 4. F. 2. 
Trebonianus has very unfitly joined to theſe Habits, as Cajacius has obſerved, for they do not conſume at all by their Uſe. See 
Mr. Noodt's Probab. Furis, I. ii. c. 4. and Mr. Thomaſius's Diſcourſe, De Pretio, affect. c. 1. F. 18. Medals, and ſuch pieces of Mo- 
ney as are not current, but are Sefred for their Antiquity, may be beſtowed as an Uſufruct, as appears by the following Law 
which Mr. Noodt explains learnedly after his mannner in his Obſervations, I. i. c. 5. Nomiſmatum aureorum vel argenteorum vete- 
rum, guibus pro gemmis uti ſolent, uſusfruftus legari poteſt, Digeſt. 1. vii. tit. 1. leg. 28. We may ſay the ſame things of Pictures 

and Statues. Statue & imaginis, uſumfructum poſſe relingui magis eſt, quia & ipſæ habent aliquam utilitatem, fs quo loco opportuno po- 

nantur, Ibid. leg. 41. The Antient awyers do not agree upon this Queſtion, Whether we can have the Uſufruct of a thing in- 
corporeal or of a bare Right, as a Permiſſion to paſs through another Man's Ground, or to carry Water through it, c. As for 
my {elf I am of Opinion, that if we conſider the thing in it ſelf, without any of the Subtilties of the Roman Lawyers, there is no 
Difficulty in it, and we may without ſcruple affirm it: For theſe ſort of Rights are valuable, and do not periſh in the uſing. Nor 
15 it neceſſary that the Ground of an Uſufruct ſhould be a ſenſible thing, and really exiſt any where but in the Mind. It is ſuffi- 
cient, that tis a thing that may be look'd upon as belonging to any one, and from whence we may receive ſome advantage, and 
Without which it ceaſes to be as before. So alſo Debts owing may be reputed a real, good, and a true Fund. 
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Wil? into this kind of Tenure, and be given in 


Legacy; in which caſe the Money or Things are ſo 
made Over to the Legatee, as to be his own ; but 
under this neceſſary Condition, That he give Secu- 


fity to the Heir to reſtore the like Sum, and the like 


things, or the Value of the things, when the Term 
of his Grant is expired. So that the Security here 
given to the Proprietor doth, as it were, ſupply the 
place of the real Subſtance. | | 

He that holds the Uſe and Profits of a thing hath a 
| Right to claim all the Advantages proceeding from 
it, as well natural as civil *. Yet the Roman Laws 
excepted ? the Iſſue of a Maid-ſervant ; probably 
on this Reaſon, That the deſign of granting an- 
other the Uſe of our Servants reſpected their Work 
only, and not their Off- ſpring. As for the other 
natural Fruits, they become the Tenants of Uſe and 
Profit, by taking or gathering them; that“ is, when 
he hath ſeparated them from the Body or Subſtance, 


- and laid them by themſelves. Whence it follows, 


that the Fruits or Profits, if not yet ſeparated, be- 
long to the Proprietor; and in caſe the Tenant for Uſe 
and Profit dies before he hath gather'd them, they 
cannot be challeng'd by his Heir: Though, if it ap- 
pear that any Pains were ſpent, or any Induſtry 


Of Right over other 
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from labouring in vain; Civil Fruits belong to the 
Tenant for Uſe and Profit, till the time is lapg'q 1: 
for which the Grant was firſt made. e 
Farther, As he who holds a thing in this manner 
ought to uſe it like an honeſt Man *3, or as be. 


comes 2 good Husband, and ſo apply it to that par- 


ticular kind of Advantage, which either the Nature 


of the thing, or the Will of the Proprietor requires; 
ſo is he likewiſe bound to guard, maintain, ang 


keep it ſafe, and whole '+; as alſo to pay Taxes u, 


Dues, and other Burthens, ordinary and extraordi- 
nary, at leaſt ſuch as do not exceed the main Pro. 
fits. For all theſe Troubles, as well as that of Cul- 
ture and Improvement, neceſlarily fall on him who 
defires to reap the Benefit and Gain: Nor is it pre- 
ſum'd that any Perſon would lay ſo grievous a hard- 
ſhip on himſelf, as not only to grant another the 
Profits of his Goods or Eſtate, bur likewiſe to reſerye 
the Burthens to be diſcharg'd at his own Expence. 

This way of holding is ſaid to expire at the de- 
ceaſe of the Tenant ** ; becauſe, commonly ſpeak- 
ing, at the firſt making ſuch a Grant, the Merit 
of the Party was confider'd, which cannot deſcend 
to others. And inaſmuch as tis a great Burthen 
upon a Man to have the Fruits of his Property paſs 


ſtill into other Hands, therefore the Words in theſe 
Grants are to be interpreted in the ſtreighteſt man- 
ner; ſo that if the Form ran thus, to him and hi; 
Heirs, it ſhall not be extended to the Heirs in a 


imploy'd **, in bringing the Fruits to Perfection, 
it will then be equitable ro admit the Heir to a 
Participation of them; ſo far, at leaſt, as to com- 
penſate the Pains of the Deceas'd, and to hinder him 
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7 Quaſi aſusfructus, tis an Expreſſion of the Roman Law, ſed utilitatis cauſa ſenatus cenſuit, poſſe etiam earum rerum uſun- 
frufum conſtitui, ut tamen eo nomine heredi utiliter caveatur. Itaque fi pecuniæ uſusfruttus legatus fit, ita datur legatario, ut ejus 
fat, & legatarius ſatisdet hæredi de tanta pacunia reſtituenda, fi morietur, aut capite minuetur. Cetera quogue res ita traduntur 
legatario, ut ejus fiant, ſed eftimatis his ſatiſdatur, ut tanta pecumia reſtituatur, quanti ha fuerint eftimate. Ergo ſenatus 
non fecit quidem earum rerum uſumfruttum (nec enim poterit) ſed per cautionem quaſi uſumfructum conſtituit, Inſtit. 1. ii. tit. 4. F. 2. 
See the Title of the Dige/?s, which treats, De ufufruttu earum rerum que uſu conſumuntur vel minuuntur, |. vii. t. 5. 

8 Uſufrudu legato, omnis fructus rei ad fructuarium pertinet, Digeſt. I. vii. tit. 1. De aſufructu, & quemad. quis utatur, fruatur, leg. 

. prin. where we may find all the Particulars at length in the reſt of this Law and the next. The Uſufruttuary for example may 
ſearch for Mines, Quarries, Beds of Chalk, Coal, c. which are found in the Ground, of which he has the Profit, although the 
Proprietor himſelf knows nothing of them, provided nevertheleſs that he do no Damage to the Corn, Trees, Vines, and in a word, 
all things uſed in Husbandry, to which the Owner of the Ground has deſigned it. See Mr. Noogt's Obſervations, 1. i. c. 9. This 
abie Lawyer in the following Chapter of the ſame Work examines how, and by virtue of what the Uſufructuary of the Ground, 
where there are Deer, may appropriate the Profit and Revenue to himſelf. We may read all this in the Original, and withal the 
Reflection which Mr. Bernard makes thereon in his Extract of the News of the Republick of Letters, April 1706. p. 430, 431. 

9 See c. 7. F. 4. n. 1. aforegoing. : 

1 Is vero ad quem uſusfruftus fundi pertinet, non aliter fructuum Dominus efficitur, quam fi ipſe eos perceperit. Et ide licet na- 
turis fructibus, nondum tamen perceptis, deceſſerit, ad heredes ejus non pertinent, ſed Domino proprietatis acquiruntur. Eadem fere, & 
de colono dicuntur, Inſtit. I. 11. t. 1. De rerum divifione, &c. F. 36. | 

1 This is no point of the Roman Law; but the Saxon Law follows a Maxim fo juſt, requiring that in this laſt Caſe all the 
Fruits ſhould belong to their Heirs. See Ba/th. Whernher's Element. Fur. Nat. & Gent. chap. xiv. F. 42. 

12 For Example, if a Rent commence at the Beginning of the Year, and the Uſufructuary die in October, the Heirs ſhall have 
the Surmount of the Rent for that time, and the reſt to January following ſhall return to the Proprietor. See Digeſt. l. vii. tit. 1. 
leg. 26, and 58. princip. | 

13 Cavere autem debet uſufruftuarius viri boni arbitratu perceptum iri ꝝſumfructum, hoc eſt, non deteriorem ſe cauſam uſusfrufus 
facturum, ceteraque facturum, que in re ſua faceret, Digeſt. I. vii. t. 9. zſafructuarius guemadmodum caveat, leg. 1. F. 3. Debet enim 
omne quod diligens paterfamilias in ſua domo facit & ipſe facere. Tbid. tit. 1. De uſufrutu, &c. leg. 65. mancipiorum guogue uſusfructus 
legato non debet abuti, ſed ſecundum conditionem corum uti, Ibid. leg. 15. F. 1. So that the Uſufructuary may neither miſuſe the 
Ground, nor impoveriſh it, nor change what the Proprietor hath deſigned for his bare Diverſion, tho” it be to augment his Revenue. 
For Example, he may not cut up the Trees which are planted in a Walk to make himſelf a Garden, or ſow it with Corn. Et , 
forte voluptare fuit predium, viridaria, vel geſtationes, vel deambulationes arboribus infruftuoſis opacas, atque amenas habens, non 
debebit dejicere, ut forte hortos olitorigs faciat, vel aliud quid, quod ad reditum ſpectat, Ibid. leg. 13. f. 4. There are ſeveral Laws 
with this Title that may. be conſulted. | 

1+ Eam, ad quem uſusfruftus pertinet, ſarta tecta ſuis ſumptibus præſtare debere, explorati juris eſt, Cod. I. iii. tit. 33. De aſafruct. 
& habit. & miniſterio ſerv. leg. 7. This extends to the leaſt Reparations, and other neceſſary Expences to improve and preſerve 
the Goods they have the Profit of. For if the Houſe, for Example, tumble down without the Fault of the Uſufructuary, he ſhall 
not be obliged to rebuild it. Si gue vetuſtate corruerunt, reficere non cogitur, modica igitur refectio ad eum pertineat, quoniam & 
alia onera agnoſcit, uſufruttu legato, &c. Digeſt. 1. vii. t. 1. leg. 7. F. 2. See 5. following of the ſame Law. 

15 Ut puta ſtipendium, vel tributum, vel ſalarium, vel alimenta ab ea re relicta. See allo Law 27. F. 3. and Lib. xxxiil. tit. 2. 
De 7 S wſufr. &c. leg. 28. | 

Morte quoque amitti uſumfructum, non recipit dubitationem; cum jus fruendi morte extinguatur, ficuti fi quid aliud quod perſone 
cobæret, Digeſt. 1. vii. t. 4. Quibus modis uſusfructus vel uſus amittitur, leg. 3. J. 3. This hath place when the Uſufructuary dies 
before the time his Uſufruct expires, or before the accompliſhment of the Condition, which ſhould put an end to it. See Cod. 
I. iii. t. 33. De aſufr. & habit. &c. leg. 12. For the Reaſon why a certain or uncertain time is fixed, is only, that the Uſufructua- 
ry, if he lives beyond it, may not preſerve his Right; ſo that if he dies before, the general Rule holds in its full Force as to him. 
Farther, our Author ought not to have forgotten another way by which his Uſufruct may be loſt ; and that is, when the time of 
its Continuance is at an end, or when a certain Condition is to be accompliſhed. 
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ſecond Deſcent 73 ſince the Property of a thing, 
ir for ever excluded from the Ule s, is utter! 

inlignificant: In which Senſe we are to take Ciceros 
Definition, 14 cujuſque proprium eſt, quo quiſque frui- 
tur atque utitur: That's truly the Property of every 
, which he uſeth and enjoys. Hence, if a Lega- 
cy only for the Uſe and Profits was left to a publick 
Community, which in other reſpects may be perpe- 
cual, yer the Roman Laws order'd '9 , That the 
Grant ſhould expire at the end of a hundred Tears : 
As it muſt ceaſe before, if the State or City be diſ- 
(aly'd or raz d by the Violence of an Enemy . 
From the ſame grounds it proceeds, that a Tenure 
of this kind cannot be alienated ** ; becauſe at 
chat rate the Proprietor s Claim might be for ever 
ſhifted off, and the thing might paſs ro one whom 
he would look upon as an Intruder into his Rights 
and Poſſeſſions. A grant of Uſe and Profits was like- 
wiſe, according to the R:man Laws, made extinct 
by the two higher degrees of the Capitis diminutio, 
or Disfranchiſement of a Citizen **. For as they 
were unwilling to let this Burthen lie on the Pro- 
prietor, after the Party, in whoſe favour it was at 
frſt appointed, could receive no benefit from ir; ſo 
they judg'd it by no means convenient, that a Per- 


or Poſſefſions. | 409 


ſon, who had forfeited the Privilege of a free Sub- 
ject, ſhould be ſtill capable of holding ſuch a Right 


over the Goods of thoſe who were true and lawful 


Members of the State: 3 | 
To proceed; this Right, by virtue of ſome pub- 
lick Law, or of ſome private Covenant, may in 4 
certain period of time *3 be loſt by Diſuſe (which 
alters many things for the worſe) or by uſing it in 
a different manner from the Rules pteſcrib'd 24; 
or by impairing the thing, either through defign'd 


Wickedneſs, or groſs Neglect. The Right is like- 


wiſe extinct, if the thing happen to periſh * ; 
nor doth it revive, though the thing be renewed or 
repaired ; by reaſon of that ſtri& Interpretation 
which this Aﬀair demands. For Inſtance; If I 
build a Houſe in the ſame place with another which I 
loſt by Fire, it is not judg'd to be the ſame as the for- 
mer. And indeed, fince the Work muſt have puc 
me to conſiderable Charges, it would be very hard, 
if J muſt raiſe a Building which on my ſide will 
turn to no account. | | 
Laſtly,. If either the Proprietor make over his 
Right to the Tenant 25, or the Tenant reſign to 
him, the Uſe and Profit expires; ſince a Man cannot 
receive Service from what's his own ; or, becauſe this, 
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17 This is proved commonly by this Law of the Cade, 1. iii. t. 33. Sancimus & hujuſmodi lagatum firmum efſe [ fi quis fundum, 
vel aliam rem cuidam teſtamento relingueret, quatenus uſusfruftus apud hæredem maneret] & talem uſumfructum una cum herede finiri, 
i illo moriente, vel aliis legitimis modis eum amittente, exſpirare, leg. 14. But 'tis evident, as others have obſerved, that he treats 
there of the Heir of a Teſtator, and not of the Heir of an Uſufructuary. See Vinnius upon the Inftitutes, 1. ii. t. 4. f. 3, and 


Mr. Titius upon Lauterbach. Obſerv. 225. 


18 This is the Reaſon that the Iuſtitutes give, to ſhew how many ways the Right of an Uſufruct may be extinguiſhed. Ne 
tamen in univerſum inutiles effent proprietates, ſemper abſcedente uſufruttu, placuit certis modis extingui uſumfruttum, & ad proprieta- 


tem revert, J. ii. t. 4. F.1 


19 The Term is fixed on as that to which the longeſt Life of Man can extend. Et plaruit centum annis tuendos eſſe in 2 
fruliu municipes, quia is finis vite longevi hominis eſt, Digeſt. De ſufructu, &c. I. vii. t. 1. leg. 56. See alſo 1. xxxiil. t. 2. De 


uſu & uſufruftu, &c. leg. 8. 


20 The Law does not ſpeak at all of an Enemy; it only ſays, If a Plough paſſes through a City, &c. (i. e.) if it be deſtroy'd 
any manner of way, which may happen by the Order of the Supreme Governour for the Puniſhment of the Inhabitants. Si Af 
fructus civitati legetur, & aratrum in eam inducatur, Civitas efſe deſinit; ut paſſa eff Carthago, ideogue quaſi morte deſinit habere uſum- 
fruftum, Digeſt. I. vii. t. 4. Quibus modis uſusfr. vel uſus amittitur, leg. 21. The Sacking of a City is expreſſed here with an al- 


luſion to a Cuſtom of which Horace ſpeaks, 1. i. Ode 16. 


—— Imprimeretque muris 
Hoſtile aratrum exercitus inſolens. 


Th' inſulting Army brought unto the Wall, 
The Hoſtile Plough to raze it till it fall. 


See the Notes of Dion. Gothofred. upon the Law itſelf, of which he treats. VIS e 

21 1. e. The Uſufruct being a Right purely perſonal, it can't be transferred to a third; ſo that he acquites and enjoys it in 
his own Name, as holding it immediately of the Proprietor. But this does not hinder but that the Uſufructuary may not only 
let it out to farm, but reſign, ſell, or give the Enjoyment of it to a third. All that is meant is this, that the third perſon ſhall 
enjoy it no longer than the Uſufructuary enjoys it himſelf, yet not ſo fully as if he had the proper and immediate Uſufruct. Hy- 
fructuarius vel ipſe frui ea re, vel alii fruendam concedere, vel locare, vel vendere poteſt; nam & qui locat, utitur , & qui vendit, utitur. 
Sed & alii precario concedat vel donet, puto eum uti, atque ideo retineri uſumfructum, Digeſt. I. vii. t. 1, leg. 12.F. 2. Whence it 
appears, that when the UſufruQuary diſpoſeth of the Enjoyment of the Goods, of which he has the Uſufruct, according to his 
Mind, 'tis the ſame as if he enjoy'd it himſelf; and in this Caſe the Right of the Uſufruct remains always in the Uſufructuary, 
though he has transferr'd the Enjoyment of the Fruits to a third, as the Expreſſion of the Roman Lawyers implies, Ut ipſum qui- 
dem jus remaneat penes maritum [ qui poſt divortium reddere teneretur uſumfruftum fundi dotis nomine acceptum ] perceptio vero fructuum 
ad mulierem pertineat, Digeſt. I. xxiii. t. 3. De Fure Dotium, leg. 66. This Law is a matter of Diſpute among the Interpreters of 
the Roman Law, about which we may conſult Vinnius on the Iuſtit. I. ii. t. 4. F. 3 numb. 4. and Mr. Titius on Lauterb. O8/. 226. 

*2 Finitur autem uſusfruftus norte uſufruftuarii, & duabus capitis diminutionibus, maxima & media, Inſtit. I. ii. t. 4. J. 3. See 
alſo the Code, I. iii. t. 33. leg. 16. F. 2. in fine. And for Diminutio capitis, (i. e.) the Disfranchiſement of a Citizen, of which he 


peaks, ſee what I have obſerved above, 1. iii. c. 6. . 3. n. 


. 5 . = - 

23 That is to ſay, If he neither enjoys himſelf, nor by any other the Goods of which he has the Uſuftuct. This is what ts 

called, non uti 45 =" 7 Inſtit. 5. 3. ut ſupra. Non utitur (ſay the Lawyers elſewhere) gſafructuarius, fi nec ipſe utatur, nec no- 
ige 


mine ejus alius, 


I. vii. t. 1. leg. 38. See Note 21. above. Before Fuftinian the Uſufruct of things Moveable was loft, if 


they were not uſed for a Year, and of things Immoveable in two Years. But that Emperor order'd that the Uſufruct of both 
ſhould not be loſt, but by Non- uſage for ten Years, if the Uſufructuary was in the place where the Goods were, and twenty, if 
he were at a diſtance. See Code, 1. iii. t. 34. De ſervitur. & aqua. leg. 13: 


23 


* Non utendo per modum, Inſtit. abi ſupra. See Digeſt. I. viii. t. 6. Quemadmodum ſervitutes amittuntur, leg. 10. J. 1. & 11. princ. 
Rei mutatione interire uſumfruttum placet. Veluti uſusfruftus mibi ædium legatus eſt, ædes corruerunt vel exuſtæ ſunt, fine du- 


big extinguitur. In this caſe the Uſufructuary hath neither right to the Materials nor Place where the Houſe ftood. Certi/fmun 

off —— nec areæ, nec cementorum uſumfrutum deberi, Digeſt, I. vii. t. 4. leg. 5. F. 2. See alſo, leg. 8, 9, 10, 12, 23. Ef enim 

% in corpore, quo ſublato, & ipſum tolli 1 . et, Inſtit. 1. ii. t. 4. in princ. But this muſt be ſome particular Uſufruct, for when we 
e 


have an univerſal Uſufruct, (i. e.) over all t 


oods, the Enjoyment of the reſt is preſerved. Bonorum autem uſufructu legato, are 


edinm incenſarum] uſusfruftus peti poterit, quoniam qui bonorum ſuorum uſumfruttum legat, non ſolum eorum quæ in ſpecie ſuntz ſ2d & 
ſubſtantia omnis u umfructum legare videtur, in ſubſiantia autem bonorum etiam area e, Digett. 1. vii. t. 1. De uſufrafu, Ofc. leg. 34- 
y. 2. Farther, the Interpreters of the Roman Law lay, That to know whether the thing of which we have the Uſufruct be deſtroy 
"= muſt conſider whether the Name be changed. See Yinnius upon the Inſtitutes, I. ii. t. 4.1. 3. n. 5, 6. 
6 Item Anitur uſusfructus, % Domino proprietatis ab uſafructuario cedatur — vel contrario, fi uſufrutuarius proprietatem rei 


aquifierit, que rei conſolidatio appellatur, Inſtit. I. ii. t. 4. J. 3. 
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and all other Services do properly denote à Right 
over ſomewhat that belongs to another. But when 
a Perſon uſeth his own Poſſeſſion, and receives Ad- 
vantages from it; this he does by virtue of his 
Dominion /, and wants not a new Title or Com- 
miſſion. 7 
VIII. Uſe, as they term it, is when a Man re- 
ceives from a thing belonging to another *, only 
the daily and neceſſary Service, the Subſtance re- 
maining as before. And this is of leſs Extent than 
Uſe and Profits, the Perſon to whom it is granted 
being only allowed to take ſo much Advantage 
from the thing, as is ſufficient for himſelf and his 
Dependents ; which Allotment is meaſur'd ac- 
cording to his Dignity and Condition *. Thus, 
for Inſtance ; As he, who hath obtain d the Uſe of 
another's Houſe, may dwell in it with his own Family ; 
ſo he cannot fairly receive either a Gueſt of long con- 
tinuance 3, or an Iumate who ſhall lodge there without 
zeing a Member of the ſame domeſtical Society; in caſe 
the Proprietor himſelf dwells likewiſe under the ſame 
common Roof ; (bur tis otherwiſe if the Grant runs 
for the ſole Uſe of the entire Tenement) nor can 
he, according to the regular Courſe, transfer the Uſe 
to another ; it being a Matter of very weighty Confi- 
deraticn, and of great Difference, whom a Man takes 
to cohabit with him. As to the Preſervation and 
Reparation of the thing in which any Perſon hath 
thus obtain'd a Uſe, it ſeems moſt agreeable to 
Equity, that if ſuch a Uſe be once granted, there 
remains no farther Fruit or Benefit to the Proprie- 
tor, than the Uſer ſhall be obliged to keep the 
thing ſafe and ſound, If the Profit accruing to 
both be equal, they ſhall maintain or repair the 
thing at joint Charges +. Bur if the Uſe be incon- 
ſiderable in compariſon with the Profits which the 
Owner ſtill reſerves to himſelf ; in this Caſe tis 
eaſily preſum*d, that he intended not to charge it 
with any Burthen. 
IX. Dwelling, in the Civil Law, is a Right by 


Mr. Bars. NOTES on F. vn, vm, ix, x, xi. 
27 Nulli enim res ſua ſervit, Digeſt. I. viii. t. 2. De ſervitut. pred. urban. leg. 26. princip. See alſo I. vii. t. 6. Si uſusfrufu 


_petetur, &c. leg. 5. princip. | 


Minus autem Furis eft in uſu, quam in uſufruttn. Nam is qui fundi nudum habet uſum, nihil ulterius habere intelligitur, quam 
ut oleribus, pomis, floribus, fæno, fframentis & lignis ad uſum quotidianum utatur. By the Roman Laws the Uſer can neither ſell, 
nor make over, nor give away his Right. Nec ulli alii jus guod habet aut locare, aut vendere, aut gratis concedere poteſt, Inſtit. . ii 
t. 5. De uſu & habit. F. 1. This Right is eſtabliſh/d, and ceaſed in the ſame manner as the Uſufruct. IJiſdem illis modis, quibus aſuſ- 
Frudtus conſtituitur, etiam nudus uſus conftitui ſolet, iiſdemgue illis modis finitur, quibus & uſusfrufus deſinit. ibid. princip. See 
Mr. Daumat's Civil Laws in their Natural Order, Part I. I. i. t. 11. Se. 2. | 

2 Aliquo enim largius cum uſuario agendum eſt pro dignitate ejus, cui relictus eſt uſus, Dig. I. vii. t. 8. De uſu & habit. leg. 12. U. l. 

3 All that our Author ſays about the Uſe of an Houſe is not at all agreeable to the Raman Law; but I muſt own, that ſeveral of 

the Laws which I have quoted, and ſome of which our Author refers to, are confuted. See one of them corrected by Mr. Nov? 
in his Probab. Faris. l. iii. c. 7. who in the following Chapter of the ſame Work corrects and explains another which relates to this 
Matter. One general Remark may be alſo made upon all the Places mention'd in this Chapter, which is, That the Laws of cach 
State, and the mutual Agreements of Parties, or the Will of him that gives freely, may be diſtinguiſhed a thouſand ways. So that 
no Rule can be made which can abſolutely and unchangeably agree to all Caſes, and we muſt ſeriouſly attend to the particular Cir- 

 enraſtances of every Affair to decide it afterward according to the Nature of the thing and Maxims of Equity, what are the Engage- 
ments both of him that confers any of theſe Rights, and of him who receives them. 

+ $i domus uſus legatus fit fine fructu, communis refeio eft rei in ſartis tectis, tam heredis, quam uſuarii. Videamus tamen n þ 
Fructum heres accipiat, ipſe reficere debeat. Si vero talis fit res, cujus uſus relegatus eſt, ut heres fructum percipere nen poſit, le- 
gatarius reficere cogendus eff. Due diflinfio rationem habet, Digeſt. 1. vii. t. 8. leg. 18. ; 

Sed fs cui habitatio legata, five aliguo modo conſtituta fit, neque uſus videtur, neque uſusfruftus, ſed proprium aliguod jus — un 
Hum in ea degere, ſed etiam aliis locare, Inſtit. I. ii. t. 5. F. 5. See alſo the Code, 1. iii. t. 33. De uſufrut. & habit. &c. leg. 13. 
We neither loſe this Right by Non-uſage, or a civil Death. See the Digeſts, 1. vii. t. 8. De uſu & habit. leg. 10. 

* Operis res legatis neque uſns neque uſugfructus in eo legato efſe videtur, l. xxxv. t. 2. Ad legem Falcidiam, leg. 1. f. 9. This 
Right 1s loſt only by the Death of the Slave, and not by the natural or civil Death of him who might ſo diſpoſe of the Slave, nor by 
Non-uſage. See Digeſt. I. vii. t. 7. De operis ſervorum, and l. xxxiti. tit. 2. De uſu & uſufruftu, &c. leg. 2. 

The Law is, Servitutes ruſticorum prædiorum & urbanorum, Digeſt. I. viii. tit. 1. De Servitut. leg. 1. Some Men maintain, that 
this Diſtinction is of no Uſe, becauſe it hes no Difference as to the effects of Right. See Mr. Thomafins's Diſcourſe, De /ervit. 
Stillicidii, which is the fifteenth among his Diſcourſes at Leipfick, F. 14. as alſo Mr. Titius's Obſerv. on Lauterbach. Compend. 


Obſerv. 243. 


2 The Words of the Law are, Urbana prædia omnia ædificia accipinus, non ſolum ea que ſunt in oppidis, ſed & fi forte fle- 
bula ſunt, vel alia meritoria in villis & in vicis, vel fi Pretoria voluptati tantum deſervientia, quia urbanum pr dium non locus 


Facit, ſed materia, Digeſt. lib. I. t. 16. De werbor. fignificat. leg. 198. 


Of \Right over other 


of human Inhabitants, for the Exerciſe of Com- 


Men, that many of them ſhould join their Dwel- 


which a Man receives all the Advantages com 
monly proceeding from the letting out the Houſes 
of others. This is of a narrower Compaſs than 
the Uſe and Profits of the ſame Houſes ; the latter 
taking in likewiſe the Benefit ariſing from the Re. 
ception of Goods, and many the like Cauſes, And 
yet it is of a wider Extent than the bare Uſe; in 
aſmuch as the Perſon who hath obtain'd it, may 
let out the reſpective Buildings to other Tenant; 
inſtead of inhabiting them himſelf. n 

X. By the Right of Servants Works is receivd al 
the benefit ariſing from the Labour of another) 
Servant *. Which Right the Roman Laws make 
more contracted, than the Uſe and Profits of the ſam: 
Servant; becauſe he is capable of bringing in Ad- 
vantage by other means befides his Work. 

XI. Real Services, due to any Perſon on account 
of ſome Eſtate or Poſſeſſion, are, in general, f 
many Rights, by virtue of which my Neigh. 
bour's Eſtate is charg'd with yielding ſome certain 
Advantage to mine. The Civil Law divides them 
into Services of City Eftates *, and Services of Ciux. 
try Eſtates. By Country Eſtates are meant Land; 
and inferior Buildings, erected only for the Con- 
venience of Agriculture, and preſervation of Cat- 
tle. Under the Term of City Eſtates * are com- 
prehended all Buildings defign'd for the Reception 


merce, and the like Uſes, though ſeated at ary 
Diſtance from the City. The Occaſion of eſſa- 
bliſhing all theſe Services was generally taken 
from Neighbourhood ; a Relation which may juſt- 
ly be thought to border very near on that of 
Friendſhip. For, inaſmuch as it contributed 
highly both to the Profit and the Pleaſure of 


lings and Poſſeſſions, which Convenience could 
ſcarcely ſubſiſt, ſhould each Perſon go about to 
exclude another from the Uſe of his Property 
in every Degree, therefore Neighbours were wont 


co 


C HAP. VIII. 


wont to ſettle it amongſt themſelves, That no Man 

uld uſe his own things to all purpoſes, and in all re- 
bald, left others ſhould thereby be reduc d, as it were, to 
Hard hips and Streights ; but that each Perſon ſhould al- 
tw others ſuch a moderate uſe of what he himſelf poſſeſ- 
d, as they could not want without great Prejudice to 
their Affairs *. Vid, D. lib. vii. t. 6.1.1. f. 1, 2. D. 
S uſus-fr. petatur. @ lib. viii. t. 1. I. 15. D. De Ser- 
vit. l. 10. D. De Servit. Urb. prad. l. xx. 1. 2.1.31. 


d. t. ; R | 
Heſiod. Op. & Dier. 1. i. ver. 343, Cc. 
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In Engliſh thus; 
Call Neighbours firſt, when Mork is to be done; 
Your Kinſmen ſtay to dreſs, undreſs'd your Neigh- 
bours run; | | 
111 Neighbours Heaven for Puniſhments deſign'd, 
As good for Bleſſings: If one good you find, 
Think you have found a Treaſure 


Socrates (in Atnophon. *Antopy, Lib. ii. p. 43 2. in 
fin. Ed. H. Steph.) reckons up theſe Advantages of a 


Neighbour's Service; To. light your Fire when you 


have Occaſion ; to aſſiſt you in any geod Office; to be 
ready at hand for the affording you his kind Succour, 
if you happen to fall into any Misfortune, Add. Pla- 
t0 de LL. lib. viii. p. 915. Edit. Francof. 1602. On 
the other ſide, tis a general Rule to be obſerv'd 
in the challenging theſe Services, that they be not 
carried too far, and that they be us'd with Mode- 
ſty, ſo as to cauſe no Trouble or Uneaſineſs to 
thoſe that live about us. 

The particular Services of City Eſtates are reckon- 
ed (for the moſt part) as follows : The Services of 


bearing a Burthen 5, by which any Neighbour is 


bound to let my Houſe reſt upon his Wall or Pil- 


lar. The Conſequence of which is, That the Per- 


{on who owes me this Service, ſhall be likewiſe 
engaged to repair the ſaid Wall or Pillar, becauſe 
otherwiſe, if the Support ſhould fall, the Service 
comes to nothing. The Service of letting in a Beam , 


by which I am allow'd to carry on a Rafter or 


Beam, or any other Piece which joins my Build- 
ing together, till it enters into my Neighbour's 
Houſe, and is there faſten'd. x 


Mens Goods or Poſſeſſions. 
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The Service of jutting or ſhooting out 7, which im 
powers me to extend any kind of Building over 


the Houſe or Ground of another Man, yet fo as 


not to make it reſt upon the ſaid Houſe or Ground: 
As in Balconies, Pent-houſes, and the like. The 
Service of raiſing a Building higher *, by which we 
are bound, though to our own Inconvenierce, to 
give another leave, for his Benefit and Advantage, 
to raiſe his Houſe; which we might otherwiſe 
forbid, or prevent. 

The Service of nit raiſing a Building hizher 9 ; 
by which a Man, for the Profit and Convenience 
of the adjoining Tenements, is conſtrain'd to kee 
his Houſe low, or not to raiſe it beyond ſuch a 
fix d Height. | 

The Service of Lights **, by which my Neighbour 
is obliged ro admit my Lights, or my Windows 
for the Conveyance of Light. 

The Service of nit hindring Lights; by means of 
which my Neighbour can attempt nothing towards 
the leflening or obſcuring the Lights of my Houſe. 

The Service of Proſpet; by which my Neighbour 
is bound to let me look freely into his Eſtate, and 
cannot deprive me of that Benefit. | 

The Service of not hindring Proſpeft ; by which a 
Man is tied up from doing any thing in his Eſtate, 
which might interrupt a tree Proſpect cn any fide, 
eſpecially rowards any delightful Place, 

The Service of receiving Drepping Water ein, denotes 
an Obligation to ſuffer any ſuch Conveyances to 
empty themſelves upon our Ground, though to our 
Burthen and Trouble. 

The Service of not receiving Dropping Water, de- 
notes an Obligation not to turn the ſame little 
Spouts or Gutters, which are already uſeful to our 
Neighbour, into a new Courſe for our own Ad- 
vantage. | 

The Service of receiving the River **, by which my 
Neighbour is bound to grant Paſlage to the larger 
Currents which flow (like a River) thro' my Houſe 
in Pipes or Canals. 

The Service of not turning away the River, re- 

ſtraining my Neighbour from diverting any ſuch 
Channel or Stream which iſſues out of his Houſe, 
{o as to hinder it from paſſing through my Eſtate, 
to my great Benefit. 
Laſtly, We are to refer to the ſame Head '3 
The Service of imploying Sinks and Kennels ; of pour 
ing out any thing upon a Neighbour's Ground, and 
whatever there are beſides of the ſame kind. 


| Mr. Bars. NOTES on H. x1. 
4 The Rights of Service are not confined to what is abſolutely neceſſary for the Uſe of the Poſſeſſor of the Ground, but 


they extend alſo to whatever is for the Convenience and Pleaſure of the Owner, as much as for his Profit. 


See Mr. Noodt's 


Probab. Juris, I. i. c. 2. where we may find many curious Obſervations for the underſtanding of ſeveral of the Roman Laws about 


Services. 


De ſervitute, que oneris ferendi cauſa impoſita erit, &c. Digeſt. I. viii. t. 5. Si ſervitus vindicetur, &c. leg. 6. F. 2. Eum de- 
bere columnam reſtituere, que onus vicinarum ædium ferebat, cujus efſent ædes, que ſervirent, I. viii. t. 2. De ſervit. pred. urban. 


leg. 33. 


* Tus immittendi tigna in parietem vicini. ibid. leg. 2. See Mr. Thomaſijus's Diſcourſe, De Serpit. Stillicidii, $. 59. 

7. Projiciendi, protegendive, ibid. Inter projectum & immiſſum hoc intereſſe, ait Labeo, quod projectum eget id quod ita proveberetur, 
ut nuſquam reguieſceret, gualia meniana & ſuggrundia efſent 3 immiſſum autem quod ita Heret, us aliguo loco requieſceret, veluti tigna, 
trabes, que immitterentur, lib. I. t. 16. De verbor. fignificat. leg. 242. See l. v. c. 5. $. 4. infra, and Amm. Marcellinus, I. xxvii. 


c. 9. in fine, quoted alſo by Mr. Hertius. 
8 Altins tollendi aut non extollendi, l. viii. t. 2. ut ſupra. 


* Luminum\ ſervitute conſtituta id acguiſitum videtur, ut vicinus lumina noſtra excipiat. Cum autem ſervitus imponitur, ne luminibus 


ibid. leg. 4. 


 officiatur, hoc maxime adepti videmur, ut jus fit vicino invitts nobis altius edificare, atque ita minuere lumina noſtrorum ædificiorum, 


0 Inter ſervitutes, ne luminibus officiatur, & ne perſpectui offendatur, aliud & aliud obſervatur, guod in praſpectu plus quis habet, 
ne quid ei officiatur ad gratiorem proſpectum & liberum. ibid. leg. 15. 3 
Item ftillicidium avertendi in tectum, vel aream vicini, aut non avertendi, ibid. leg. 2. See allo leg. 20. $. 2, 5, 6. See alſo 


Mr. Thimafius's Diſcourſe on the ſame Subject. 


3 Ut flumen recipiat quis in ædes ſuas vel in aream, Inſtit. 1.11. t. 3. F. 1. 
Ju chace mittende ſervitus ef, Digeſt. l. viii. t. 1. leg. 7. This Service is alſo for Country-Dwellings. See t. 3. De 


fervit. pred. ruſtic. leg. 2. princip. 
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412 Of Right over 

XII. The Services of Country Eftates ; or which 
are due to Lands and Hereditaments imploy'd in 
rural Affairs, are commonly reckon'd in this Cata- 
logue. Paſſage ; the Right of a Path for Men to 
walk through my Neighbour's Ground into mine, 
for the Benefit of the latter. Carriage; the Right 
of driving Beaſts or Wains. Road, or Way; the 
Right of going, walking, driving ; as likewiſe 
of carrying, leading, bearing, and drawing any 
thing which makes for the advantage of my Eſtate. 
Water-courſe ; the Right of bringing Water thro' 
my Neighbour's Field, for the Benefit of my own; 
whether I uſe this Water for the Ground, or for 
the Beaſts, or only to free my Land from an un- 
neceſſary Burthen and Flood. Tis the Nature of 
theſe Services, that they cannot be granted in 
part *, being of no Uſe unleſs entire. For, as the 
Civil Law obſerves in one of theſe Inſtances; A 
Road or Way is then wont to be finiſhed, when it 
reacheth either to a Town, or to ſome high and publick 
Way, or to a Ferry, or to ſome other Farm of the ſame 


other, &c. 


Book IV. 


if we were not allow'd to go farther. Water 
draught ; the Right of fetching Water from a Spring, 


or other Place, for the neceflary Occaſions of Out 


Ground: Which Grant is preſum d to include al. 
ſo another 3, of free Paſſage to the Spring or 
Well. VMaterage for Cattle; a Right to drive the 
Beaſts which feed in our Ground, to drink at oy; 
Neighbour's Pool. To the ſame Head belong; 
The Right of feeding our Cattle on another's Paſture . 
Concerning which Right it hath been obſery'y 
Thar the Lord of the Ground, which is charg d | 
with this Service, is not hereby hinder'd from 
feeding his own Cattle in the ſame Place, provided 
he do not over-ſtock it, ſo as to intercept the Right 
of the other Party. And ſo too he, who hath the 
Right of Paſturage, ought not to bring in diſeas d 
or ſcabby Beaſts, which might communicate the 
Infe&ion to others. | | 
Laſtly, To theſe are added, The Right of burning 
Lime, of digging Sand, of cutting Stakes, of felling 
Mood, and of hewing Stone; as they turn to the ad- 


vantage of Country Eſtates. All which have been 


Lord. Therefore it would be vain and uſeleſs to 
by others explain'd more at large +. 


obtain a Pailage only thro* half another's Ground, 


Mr. B ARB. NOTES on H. x11, 


7 Servitutes ruſticorum prediorum ſunt hex : Tter eff jus eundi, ambulandi homini, non etiam jumentum agendi. Actus eft jus agen- 
di, vel jumentum, vel vehiculum. Via eft jus eundi, & agendi, & ambulandi, Digeſt. 1. viii. t. 3. De ſervit. pred. ruſtic. leg. 1. 
See about this Mr. Bynker/hoek's Obſervations, I. iv. c. 7. Aguæductus eft jus aquam ducendi per fundum alienum. In ruſticis computanda 
ſunt apuæ hauſtus, pecoris ad aquam adpulſus, jus paſcendi, calcis couendæ, arene fodiende —— Etiam ut —— pedamenta ad vine- 
am ex vicini prædio ſumantur, &c. ibid. leg. 3. | 

2 Quia via conſummari ſolet, vel civitate tenus, vel uſque ad viam publicam, vel uſque ad flumen, in quo pontonibus trajiciatur, vel 
uſque ad proprium aliud ejuſdem Domini predium. ibid. leg. 38. | 

Qui habet hauſtum, iter guogus habere videtur ad hauriendum. ibid. leg. 3. F. 3. 

4 Sce Mr. Daumat's Civil Laws in their natural Order, Part I. I. i. t. 12. As to the Right of Fiefs or Fealty (which our Au- 
thor has omitted) 'tis the common Opinion, that they are derived from the People of the antient Germany. See Grotius, De Jure 
Belli & Pacis, 1. i. c. 3. J 23. and Paul Hachenberg's Germania Media, &c. Diſſert. 9. or the 13 in Bibliothec. Univer. 
Tom. vi. p. 356, Cc. as alſo Mr. Thomafius's Diſcourſe, intit'led, Selecta capita hifforie juris. feudalis Germanici, which is among 
his Selecta feudalia printed at Hall in Saxony in 1708. Yet ſome, among whom is our Author, as we may ſee l. viii. c. 4. F. 30. 
following, believe that it had its Original from the Romans. See Mr. Hertius upon the Place, and his Diſcourſe, De feudis oblatis, 
Sect. 1. F. 2, which is in Tom. ii. of his Comments and Opuſc. Mr. Thomafius himſelf thought formerly, that Fiefs were in uſe 
among fovetal People before the Germans, tho? he could not find out the firſt Riſe of them. See his Diſcourſe, De Origine & Ne- 
tura Feodi oblati, which is the twelfth among his Diſputations at Leipfck. But be that as it will, there are ſeveral ſorts of Fiefs, of 
which at this time we ſhall ſpeak of the moſt common only. A Fiet then is a Right of enjoying fully an immoveable or incorpo- 
real Eſtate that belongs to another, to whom we have obliged ourſelves to pay Homage and Fealty with certain Services and Duties 
upon that account. 'The Right paſſes to the Heirs, but moſt commonly to the Males only in a right Line, or the collateral Rela- 
tions on the Father's fide ; for thoſe on the Mother's have no Title. He that grants theſe Lands in Fealty is the Lord, and he that 
receives them is called his Vaſſal. Where the lineal Heirs capable of Succeſſion are extinct, or the Vaſſal is found guilty of Felony, 
i. e. hath broken the Engagements he was under to his Lord, or neglects certain Forms in his Tenure : Or, laſtly, performs not 
the Conditions by which he holds his Fief, it then returns to the Lord. We may find 'the Cuſtoms of Fiefs in the Body of the 
Civil Law, which Collection was made about the Year 1154. But Mr. Thomafins has publiſh'd an Author more antient, De Bene- 
ficiis, as Fiefs are called, written before the eleventh Century, and has joined with it two fine Diſcourſes ; the one concerning the 
Author and Antiquity of that Work; the other of the good Uſe of it; and in them proves, that the Author wrote in the twelfth 
Century, and at the Bottom of each Paragraph has made References to parallel Places in the Speculum Saxonicum & Survicum ; 
all which are found in his Selecta Frudalia beforemention'd. In fine, Multitudes of Authors all over Germany have publiſhed Trea- 


tiſes about the Nature of Fiefs. ̃ 


CHAP, 


Caae. IX, 
CHA 


Of Transferring of, &c. _ 


p. IX. 


Of .Transferring of Property in general. 


1. I proceeds from Property, that we may alienate a 

thing. | | | 

u. The Conſent of tuo Perſons is required in every 
Alienation. 


ut. J/hich is to be expreſſed by ſome Signs. 
iv. An Alienation is made entirely, or upon Con- 


ditions. 


E are now to conſider the derivative Ways 
of Acquiſition, by which Dominion or Pro- 
perty already eltabliſh'd paſſeth from one to ano- 
ther: Which, before we proceed particularly to 
examine, it may be convenient to premiſe ſome- 
what about the transferring of Property“ in gene- 
ral. The Power and Privileges then? of alienating 
our own Poſſeſſions, or of conveying them to o- 
thers, ariſerh from the Nature of full Property 3 : 
For ſince this enables a Man to diſpoſe of his own 
how he pleaſeth, it ſeems the very principal part 
of that Ability, that he may, if he thinks conve- 
nient, transfer the thing to another, by which 
means he may either procure to himſelt ſomething 
more ſerviceable, or at leaſt may have an Oppor- 
tunity of obliging a Friend by his own Turn. 

II. Now as the Conveyance of Rights and of 
Things is tranſacted between two Parties, the one 
from whom, and the other ro whom they paſs * ; 
ſo in thoſe Methods of Acquiſition which flow 
from the Force and Virtue of Property, the Con- 
currence of two Mills is required *, the Giver's 
and the Receiver's >: For Alienation doth eſpe- 
cially denote, that the thing paſſeth from the Pro- 
prietor with his free Conſent, and is not taken from 
him by meer Violence againſt his Will. Again, 
To make a thing change Maſters, it is neceſſary 
likewiſe that the latter agree, as well as the for- 
mer; it being inconvenient, that a thing, which, 
as to its natural Subſtance, exiſts ſeparately from 
me, ſhould be, as it were, join'd and united to me, 
unleſs I embrace it with my own Conſent and 
Choice. But in Caſes where the Property is ſaid, 
of Right, to paſs to Men without their Know- 
ledge, as in Inheritances, there the Law is preſum- 
ed to make an Acceptance by way of Fiction, in 


2 Vid. Grot. l. ii. c. 6. ſ. 1, 2. 


v. Whether Livery be required in every Aliena- 
tion. 

vi. Property is either accompanied with, or ſeparated 
from Poſſeſſion. 

vil. What, and how manifold Poſſeſſun is. 

viii. How Property is gained by bargaining only, 

1x. True, and feigned Delivery: 


Favour of the Heir. Of which this is an Evidence; 
that the Heir may refuſe the Inheritance * ; and 


unleſs, either in Perſon or by Proxy, he takes actual 


Poſſeſſion of it, he is not affected by thoſe Obliga- 
tions which ariſe from it, or are charg'd upon it. 
III. Farther, ſince Alienations ought to be made 
with the Conſent of both Parties, and ſince it is 
inconſiſtent with human Society, that bare inter- 
nal Acts ſhould be allow'd a Power of producing 
Rights to hold valid and effectual with regard to 
other Men; therefore tis required on both ſides, 
as well on the Giver's as on the Receiver's, that 
they declare their Conſent by ſufficient Signs, that 
others may be fully aſſur d of it: Such as are, 


Nods, Geſtures, Words, Writings ; to which, in 


ſome Places are added, ſolemn Profeſſion before a 
Magiſtrate, publick Regiſtring, and the like. 
IV. It is evident, moreover, that when a Tranſ- 
lation or Alienation hath been perfectly and un- 
conditionally made, the Alienator retains no man- 
ner of Right or Title to the thing which was be- 
fore his own. Which Conſequence, though it be 
naturally implied in every A& of this kind, yet 


"tis uſual in folemn Renunciations and Surrendries, 


expreſly to declare, That neither we our ſelves, 
nor our Heirs will hereafter make any Pretenſion 
or Attempt upon what we have now given up; 
and that if any ſuch Motion happens, it ſhall be 
null and void : Becauſe, when we have once made 
a thing another's, we cannot, to any purpoſe, claim 
the Diſpoſal of it again. Yet frequently, after a 
thing hath been alienated, the former Owner re- 
ſerves ſome kind of Claim, or a ſort of Chance 
Right, which in Caſe of ſome particular Event, 
now unknown, exerts its Force. And this, either 
becauſe in the Act of Alienation it was thus ex- 


b See what has been ſaid upon this in 1. iti. c. 6. ſ. 15. 


Mr. Ba RB. NOTES on Chap. IX. . 1, n, mi. 


The Words of the Law are, E autem alienatio omnis actus per quem Dominium transfertur. Cod. lib. v. t. 23. De Funds Do- 


tali, leg. 1. 


1 


Nihil enim tam conveniens eft naturali æguitati, ſay the Roman Lawyers, quam voluntatem Domini, volentis rem ſuam in alium 


transferre ratam, haberi. Inſtit. 1. ii. t. 1. De rerum diviſ. F. 40. 


To ſpeak properly, we can't ſay that the Power of Alienation is the Conſequence of the Right of Property, becauſe tis 
the Property that is alienated, and one and the ſame thing can't be the Cauſe and Matter of an Alienation. The Truth is, the 


Power of transferring a Man's Goods to another proceeds from the natural Liberty which every one hath to preſerve his Right, 


or make it over to whom he pleaſes. Whence it comes, that he may alienate not only the Property, but alſo all other Rights, 
unleſs there be ſome Law, Agreement, or ſuch like Act, which reſtrains this Liberty within certain Bounds. Tieius's Obſervations, 


312. numb. 2. 


" So the Law ſpeaks; In omnibus rebus que Dominium transferunt, concurrat oportet affeus ex utraque parte contrabentium, nam 


five ea venditio, five donatio, five conductio, ſive guælibet alia cauſa contrabendi fuit, niſi animus utriuſque conſentit, perduci ad . 


feftum id quod inchoatur non pote/t. Digeſt. I. xliv. t. 7. De obligat. & action. leg. 55. See l. iii. c. 6. 5. 15. above. 
: See the Title of the Digeſts, De acguirenda vel amittenda hereditate, I. xxix. t. 2. : 3 
Certain Marks or Signs; for Example, when any one among the Germans alienated an immoveable thing, he deliver'd a Rod 
called Ef:/tucatio, or he took up ſome Duſt or other Piece of the Soil, and caſt it upon the Folds of the Robes of the Buyer: 


r. Hertius's Notes upon this Place. 
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444 
preſly covenanted; as is the Practice in Sales with 
Liberty of Refuſal *, in things alienated under an 
Exception or Condition *, and when only a dimi- 
nutive or imperfe& Property is transferr'd 3, as hap- 
pens in the Grant of Feuds, and of Copies and Leaſes : 
Or, becauſe the Alienation includes a tacit Condi- 
tion, which Condition coming to paſs, the Right 
of the former Owner to the thing thus convey'd 
revives ; whence ariſe thoſe ſeveral Actions in Ci- 
vil Law +, of Fulſe Debt; of things given upon a 
certain Cauſe 5, which Cauſe did nor follow © ; of 
the Recovery of ſpouſal Preſents upon not proceed- 
ing to Marriage ; of Recovery of Dowry upon Di- 
vorce or Separation 7. 

Vulcan, in Homer *, upon his taking Venus in 


Adultery *, challengeth the ZJve, the Preſents he 


made his Father in Law, in proſpe& of the Match. 
*Tis a Rule in the Alcoran, That if a Suiter put 
away his Spouſe before Conſummation, ſhe ſball retain 
half of what he gave her, unleſs ſhe chooſe to throw him 


back all. | 
V. But the chief Point uſually controverted on 


this Subject is, Hhether or no in the transferring of 


Property the Law of Nature requires Delivery ? For 
others have already well obſerv'd, Thar Delivery 
cannot rightly be plac'd amongſt the Ways of ac- 
quiring *, ſince tis only an Act intervening in the 
Conveyance of it. Grotirs ® is of Opinion, That, ac- 
cording to the Law of Nature, Property may be tranſ- 
ferr d by bare Covenant; and that Delivery is only. 
requir d by a civil or poſitive Ordinance ; which being 
receiv d by many States, is through miſtake ſtyled, The 
Law of Nations. On the other hand, the Ex- 
poſitors of the Reman Laws declare, That the Do- 
minion of things cannot be transferr'd by bare Cove- 
nants *, though thus much be expreſly intimated in 


' the Tranſaction; but that Delivery is ſtill requiſite. 


The Reaſon of which Neceflity they take to be this: 
That Dominioas firſt tock their Riſe from natural 
Poſſeſſion, and that therefore in paſſing them away, ſuch 
an Act muſt intervene, by which the natural Poſſeſ- 
fion of the thing may be immediately obtain d. Some 
have furcher remark'd, That in originary Acquili- 


z Oy. 1. viii. v. 18. 


Of Transferring of 


B oox VI 


tions, as ſuppoſe in Occupancy, or firſt Seizure 1 
Title or Cauſe, and the manner of acquiring fa 4 
with each other, Burt that in derivative Acqu — ome 
theſe two are ever diſtin& : Delivery and Moreton 
being the manner of transferring Property, or rather 
the Acts which occur in transferring it; whilſt D,. 
nation , Buying, and Selling, Oc. are the Titles or 
Cauſes upon which the Conveyance is made. Tho 
we have already ſhewn, That bare Occupancy is not 


a ſufficient Title for Dominion, but that it muſt in 


all Caſes be grounded on ſome precedent Cove. 
nant*, Others take a middle ee in the 
Point; and as they deny that Delivery is by the 
Law of Nature neceſſary, ſo they maintain, chat 
tis however agreeable to Reaſun ; inaſmuch as! 
cannot exerciſe Dominion over a thing, unleſs J ap- 
ply it, as it were corporally, to my ſelf ; which can 

e done only by Delivery on the one ſide, and by 
a:tual Seizure on the other”. 

VI. In our Judgment, the Matter may be clear- 
ly reſolv'd, by obſerving, that Dominion is Capable 
of two different Conſiderations ; either as it denotes 
a bare moral Quality, by virtue of which we un- 
derſtand that a thing belongs to ſome Perſon, and 
that ic ought to be ſubject to his Diſpoſal ; or as 
it implics, farther, ſome degree of natural Pouer; 
by which we are enabled to put immediately in 
execution any Purpoſe that we have made con- 
cerning the ſaid thing : Or, what amounts to the 
ſame, Dominion is ſometimes conſider'd as abſttad- 
ed from Poſſeſſion, and ſometimes is conceiv'd as 
united to it ; this being, as it were, the final Com- 
pletion of Property ; upon the Arrival of which it 
fully exerts its direct Effects. For the better Illu- 
ſtration therefore of the Point, it will not be in- 
convenient to ſay ſomewhat of Poſſeſſion in ge- 
neral. 

VII. By Paſſeſſiun then we underſtand, not the 
bare Retention of a thing; ſuch as a Keeper ', an 
Adminiſtrator, a Borrower, or a Tenant for Uſe and 
Profit, have with regard to the Goods of others; 
but ſuch as carries along with it an Affection and 
Deſire of having the thing to one's ſelf*. This 


d Lib. ii. c. 6. ſ. 1. & c. 8. ſ. 25. and elſewhere. 


Mr. BAR B. NOTES on F. Iv, v, vil. 


I See hereafter, in I. v. c. 5. . 4. 2 See the ſame place. 


+ Condictio indebiti, which is explained before, 1. iii. c. 4. F. 5 


See what we have ſaid in c. 4. ſ. 2. 


Nn 


. 4 
5 Condifio cauſa data, cauſa non ſecuta. This is when a thing, which was given upon a Condition, which was not performed, 
is required again. See the Interpreters upon the Digeſt. I. xii. t. 4. and Mr. Noodt's Probab. Furis, I. iv. c. 4, 5. 
See upon this Subject, Cod. 1. v. t. 1. De Sponſalibus & Arris ſponſalitiis & proxeneticis, & t. 3. De Donationibus ante nuþtias, 


vel propter Nuptias, & Sponſalitiis. 


See the Digeſt. 1. xxiv. t. 3. Soluto Matrimonio dos quemadmodum petatur. 
This was the Cuſtom in thoſe Times. See Mr. Le Clerc's Notes upon Gen. xxxiv. 12. and Mr. Peri onius's upon #lian. Hiſt. 


I. iv. c. 1. p. 301, 302. 


IIt is a Determination of the Roman Law, Per traditionem guoque jure naturali res nobis acguiruntur, as the Lawyers ſpeak, 


Inftit. I. ii. t. 1. De rerum dip iſione, F. 40. 


2. Traditionibus & uſucaptionibus Dominia rerum, non nudis pactis transferuntur, Cod. 1. iii. De pactis, leg. 20. See alſo, l. vi. t. 1. 
De rei vindic. leg. 50. and the Code with the ſame Title, I. iti. t. 32. leg. 15, 26. as alſo l. iv. t. 39. De heredit. vel actione vendita, leg. b- 
3 Nunquam nuda traditio transfert Dominium, ſed ita, fi venditio aut aliqua juſta cauſa preceſſerit, propter quam traditio ſequeretur, 


Digeſt. 1. xli. t. 1. De acquir. rerum Dominio, leg. 31. in prope 
0 


+ I have proved the contrary above, c. 4. F. 4. n. 4. See al 


See Vinnius upon the Inſtitutes, 1. ii. t. 1. f. 40. 


§ 8. n. 1. 


3 See Mr. Daumat's Civil Laws in their natural Order, Part I. I. i. t. 2. Sect. 2. F. 10. with the Note. 

The Law fays, Denique ait ab eo, apud quem depoſita eſt, vel commodata, vel qui conduxerit, vel qui legatorum conſervandorum 
cauſa, vel datis, ventriſque nomine, in poſſeſſione efſet, vel cui damni infecti nomine non cavebatur, quia hi omnes non poſſident, vindicari 
non poſſe, Dig. I. vi. t. 1. De rei vindic. leg. 9. See 1. xli. t. 2. De acquir. vel amittend. puſſeſſione, leg. 3. F. 20. 

2 Ft * palſeſſionem corpore & ani no, neque per ſe animo, aut per ſe corpore, Digeſt. 1. xli. t. 2. De acquirend. vel amittend. poſ- 
ſeffione, leg. 3. H. 1. 15 wo pignori accepit, aut qui precario rogavit, non tenetur noxali actione, licet enim juſte poſfideant, non tamen 


opinione Domini 8 
are ſome great 


ig. J. ix. t. 4. de noxal. actionibus. leg. 22. f. 1. See Cujacins's Obſervat. I. 1x. c. 33. Farther, here 
ſputes (which are for the moſt part but Brangles about words) among the Roman Lawyers themſelves, but more 


among their Interpreters, the one fixing one Senſe upon the Word Poſezffon, and the other another, as well as to the diviſion of 
it into Natural and Civil, See Mr. Daumat's Civil Laws in their natural Order, Part I. I. iii. t. 7. and Mr. Titius's Obſerva- 
tions on Lauterbach. 1022, Sc. as allo his Jus Privatum Romano German. printed in 1709. I. ii. c. 7, 8. | 


they 


they divide into 3 natural and civil: Which Diviſion 
may again be conſider'd in two reſpe&s; either as to 


the outward manner of poſſeſſing or retaining; or 
as to the inward Form or Eſſence of Poſſeſſion. In 


the former Senſe we are then ſaid to have natural 


Poſſeſſion, when having once taken a thing, we ſtick 
to it, not only by the Inclination of our Mind, but 
by actual, and as it were, corporal Application, Ci- 
vil Poſſefſion may in this Senſe be kept in Mind 
only, when tis loſt as to the Body. Inaſmuch as nati- 
onal Laws, in ſome particular Caſes, ſtill allow the 
Advantages, which follow Poſſeſſion, to thoſe who 
have quitted their actual hold +, or loſt things out 
of their Hands. In the latter reſpe& natural Poſſeſ- 
Gon is, when we have indeed a Mind and Inclinati- 
on to keep a thing as ourown, yet without any juſt 

rluaſion of Property, ſuch as might ariſe from a 
lawful Title. But civil Poſſeſſion implies not only a 
Defire, but likewiſe a reaſonable Ground for that De- 
ſire; which, according to the common and regular 
Courſe, is always underſtood in national Conſtitu- 
tions, when they allow any favour to Poſſeſſion “. 

Now the proper Subject of Poſſeſſion are bodily 
Subſtances , whether with or without Motion: 


The leſs proper or the analogous Subject, are in- 


corporeal Things , as Rights, which we poſſeſs 
by uſing them, and by the Power of ſo uſing them; 
as likewiſe Deeds and Writings, upon which an Acti- 
on may be grounded towards ſome certain Claims. 
To the conſtituting and compleating the Nature of 
Poſſeſſion, it is requiſite that the Perſon to be put 
into poſſeſſion ſhall either by himſelf, or by Proxy 7, 
corporally take to him the Thing it ſelf, or the 
Badge and Sign of it, or the Inſtrument of Cuſto- 
dy, according as the Nature of the thing N 
and conſequently, that the Thing be after ſuch 
2 manner ſubjected to his Power, as that he 
may be able actually to diſpoſe of it. If many 
Bodies are united and connected to each other, then 
the taking any one part with a deſire of poſſeſſing 
the whole, is conſtrued for taking the whole, ſo far 
as it lies free and void of Owners. Thus, for in- 
ſtance, he who would take poſſeſſion of a Field, or of 


Vid. Polyb. I. xii. c. 7. 


Property in General. 415 


a Houſe, is not obliged to walk over every ot of 
Ground, or to creep into every Garret; but *tis enough 
for him to enter on any part *. A complex Body 
made up of particular ſeparate Bodies, as a Hock; 
for example; if all the Parts are preſent, 'tis ſup- 
poſed to be talen all by laying hold on any one: 
But if the Parts are divided as to place, one part 
of the Flock, for inſtance, in this Field, and ano- 
ther in that 2; here each part is to be talen by it 
ſelf. Jncorporeal Things, when they adhere to 4 
corporeal, are preſum'd to be taken together with it. 
Bur if they are to be acquired in the Goods of 
others, then they are zaken either when we are in- 
troduced to a thing, over which , for inſtance; 
we deſign to appoint a Right or Service; or when 
we exerciſe any Act which flows, as it were, from 
ſuch a Right. | 
In negative Rights ** it is equivalent to P 
ſeſſions, if T forbid a Man any thing, or oppoſe him 
in his deſign upon it, and if he reſts ſatisfied after 
my forbidding or oppoſing him. To proceed; ſuch 
a Seizure, or the exerciſe of ſuch an Act is neceſſa- 
rily required in the obtaining of every Poſſeſſion: 
Though it may by civil Ordinances be appointed, 
That the Property of a thing ſhall otherwiſe by 
Right paſs to a Man fo effectually, as that he ſhall 


bring as ſtrong an Action againſt one who detains 


the rhing from him, as if he had taken corporal 
Poſſeſſion of it b. | 

Farther; As to the acquiring a thing by Occu- 
pancy, it is neceſſary, that the thing lay free and 
vacant: So if a thing is to paſs from another to me, 
with ſuch force and virtue, as that I may be able 
hereafter actually to diſpoſe of it, it is likewiſe ne- 
ceſſary that he abdicate and diveſt himſelf of the Poſ- 
ſeſſion, and remove it, as it were, out of his Cuſto- 
dy, that I may have Power immediately to ſeize 
on it. And this is enough to make it properly be 
ſaid, that a thing is deliver'd by another; there 
being no need that he ſhould directly put it into 
my very Hands. As I may very well be ſaid to 
feed a Man, tho' I do not chew his Meat for him; 
and then rhruſt it into his Mouth, but only lay it 


d To which Point belongs what is alledg'd by Grotius, I. ii. c. 8. ſ. 25. 


Mr. Baxs. NOTES on H. vi. 
U paſſeſſio non ſolum civilis, ſed etiam naturalis intelligatur, Digeſt. I. xli. t. 5. Pro herede, vel pro poſe ore, &c. leg. 2. 5. 1. 


+ See above, c. 6. F. 12. n. 10. 


5 This is a Diſtinction of the Roman Law. By things corporal is underſtoood every thing that is the Object of our Senſes, and 


may be touch'd, as the Ground, Man, a Garment, a Piece of Gold or Silver, c. Whereas things incorporeal are not obvious 
to our Senſes, and conſiſt only in a certain Right that Men have; ſuch are, an Inheritance, an Obligation, a Pawn, an Uſufruct, 
a Service, &c. Corporales he ſunt, que tangi poſſunt, veluti fundus, homo, veſtis, aurum, argentum, & denique aliæ res innume- 
rabiles. Incorporales autem ſunt, que tangi non poſſunt, qualia ſunt ea que in jure conſiſtunt, ficuti hereditas, uſus, uſusfructus & ob- 
ligationes quoguo modo conctractæ, Inſtit. I. ii. t. 2. F. 1, 2. Cicero in his Topicks calls the firſt, things that really exiſt; and the other, 
things that have no Exiſtence but in our Minds. Eſe ea dico (ſays he) gue cerni tangive poſſunt, ut fundum, des, parietem, ſtillici- 
dium, mancipium, pecudem, ſupellefilem, penus, & catera. Non effe rurſus ea dico, que tangi demon/frarive non poſſunt, cerni tamen animo 
& intelligi poſſunt, ut fi in uſucapionem, fi tutelam, fi gentem, ſi agnatiunem definias, guarum rerum nullum ſubeſt quaſy corpus, eſt ta- 
men guædam conformatio inſignita & imprega intelligentia, quam notionem poco, c. 5. See Mr. Nyadt's Probab. Furis, l. ii. c. 3. 

Ego puto uſum ejus juris pro traditione poſſeſponis accipiendum efſe, Dig. I. viii. t. 1. De ſervit. leg. 20. 

Generaliter quiſquis omnino noſtro nomine fit in poſſe/ione, veluti procurator, hoſpes, amicus; nos palſidere videmur, Dig. I. xli. t. 2. 
De acquir. vel amitt. poſſeſrone, leg. . | | 
| 3 Non wtique ita accipiendum eft, ut qui fundum poſſidere velit, omnes glebas circumambulet, ſed ſufficit quamlibet partem ejus fundi, 
ntroire, dum mente & cogitatione bac ſit, uti totum fundum uſque ad terminum velit poſſidere, ibid. leg: 3.4. 1. 

The Interpreters of the Roman Law infer this from a Law, which imports, That if in an Herd which one has gotten by 
Right of Preſcription, a Beaſt be found, that belongs to another who has bought it fince the time of the Preſcription began, to 
run with the others, he can't become the lawful Owner of that Beaſt, becauſe he did not take poſſeſſion of all the Beaſts in the 
Flock at the ſame time, and of all them that afterwards ſhould be joined to it, but only of the firſt. Rerum mixtura fata an 
uſucapionem cujuſque præcedentem interrumpit, guæritur? Non autem grex univerſus fic capiatur uſu, puomodo ſingulæ res; nec is 
guomodo roherentes. Quid ergo eſt? Etfi ea natura ejus eſt, ut adjectionibus corporum mianeat idem, non tamen (for ſo it ought to be read 
with Haloander and Cujacius) univerſi gregis ulla eff uſucapio, fed fingulorum animalium ſicut paſelſto, ita & uſucapio, nec ſi quid emptum 
intermixtum fuerit gregi, augendi ejus gratia, idcirco poſſeſſionis cauſa mutabitar, ut fi. reliquus grex domini mei fit, hæc quoque ot is; Jed 
ſingule ſuam cauſam habebunt, ita ut, i guæ furtive erunt, ſint quidem ex grege non tamen uſucapiantur, Digeſt. I. xli. t. 3. De ajur- 
Palignibus & uſucapionibus, leg. 30. .. 2. 3 4 
Dare enim (heres uſumfructun) intelligitur, f# induxerit in fundum legatarium, eumgue patiatur uti, frui, Digeſt. I. vii. t. 1. 
De uſufrufu, &c. leg. 3. in princip. 

That is to ſay, which conſiſts in hindring a Perſon from doing certain things. 
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in ſuch a place, whence he may conveniently reach 
it for his uſe 5 

VIII. Theſe Rules being laid down, it is evi- 
dent, that Dominion conſider d meerly as a moral 
Quality, and as it abſtracts from Poſlefſion *, may 
certainly be transferr'd by bare Covenants; but that 
as tis underſtood to include likewiſe ſome degree 
of natural Power, by means of which it may im- 
mediately be put in Act, beſides Covenants, Deli- 
very is farther required: which doth not ariſe from 
the force of poſitive Law, but from pure natural 
Reaſon. Nor yet is it neceſſary to affirm, That 
before Delivery the Alienator retains ſome kind of 
imperfect Dominion; unleſs we would very unar- 
tificially aſcribe the Name of Dominion to a bare 
natural Ability, actually to diſpoſe of a Thing, 
without a moral Power or Right. 


For after the Covenant is compleated, or after 
the Right is by Covenant transferr'd on another, 


the thing immediately commenceth his, and regards 
purely his Intereſt and Advantage; and the Alie- 


nator can lawfully exerciſe no Act about it, but 


ſuch as tends towards delivering up the Poſſeſſion 
to the other Party. If, before Delivery, he make 
any other diſpoſal of the ſaid thing, he doth this 
only de facto, and not de jure. And Delivery it ſelf 
is not properly the final Act of Dominion, but the 
Releaſement and Abdication of corporal Cuſtody. 


For that only is eſteem'd an Act of Dominion, which 


by virtue of Dominion is freely perform d. But De- 
livery is made not freely, but upon Neceſſity, or 
Obligation. As the Reſignation of a Magiſtrate 
cannot be ſtiled an Act of his Office, if we conſi- 
der that Office as denoting a Power to command 
others. | | 


« Vid. lib. xli. t. 2. I. 1. f. 21.1. 51. Dig. De acquir. poſe 


But tho' a thing can no longer be reckon'd m 
own, when I have made over the full Right of it to 
another Man, yet 'tis ſomewhat different whether I 
{till corporally detain the ſaid thing, or whether 
the other Party hath already got poſſeſſion of it 
For in the former caſe he is both unable to apply " 


preſently to his actual Uſe ; and beſides, if I refuſe 


to deliver it, he muſt compel me to grant him poſ- 
ſeſſion in a forcible way. And if Matters ſtand thus, 
beſides the Inconvenience of wanting the thing in 
the mean time, if you live under civil Government, 


you muſt be at the trouble of making out your 


Right to the J udge and if he either through Cor- 
ruption or Neglect ſhall pronounce a falſe Sentence, 
you muſt fit down contented : But if you are in 
a ſtate of natural Liberty, you. muſt try out the 
Matter by the doubtful Fortune of War. 

On this account it is that the Roman Laws af- 
firm , That thoſe Contracts which treat of the 
alienating of Things, do give only a Right to the 
Thing; as if before Delivery the Perſon were plac'g, 
as one may {ay, at a diſtance from the 'Thing, only 
with a Right of joining it to himſelf hereafter. But 
that when Dominion hath received its final Com- 
pletion from corporal Seizure, then a Right is eſta- 


bliſh'd in the Thing. Yet the Law frequently ſup- 


plies the former Deficiency: As for inſtance, by 
reckoning amongſt the Rights in a Thing, the Right 
of Inheritance 3, or that which the Heirs have to 
the Goods of the Deceas'd, although they have not 
yet got Poſſeſſion. As for the other d iſtinction of 
the Roman Laws, in granting a + real Action upon 
a Right in a Thing, and a perſonal Action upon a 
Right to a T hing, the ground of it ſeems to be this, 
That when a thing once perfectly belongs to me, I 


Mr. BARB. NOTES on F. vin 
7 It is evident, that in this Queſtion every body underſtands a moral Power, or Right of diſpoſing of a thing that appertains 
to them, and no Man doubts, but to exerciſe this Right actually, he ought to be in poſſeſſion of the thing; ſo that the diſtinction 
of our Author is uſeleſs, and he might better maintain the Affirmative plainly. Farther, according to the Maxims of the civil Law, 
a ſettled Poſſeſſion does not require a perpetual keeping of it, nor is it neceſſary to have the thing poſſeſſed in our Hands, or under 
our Eyes. Licet poſe nudo animi acquiri non poſit, tamen ſolo anims 2 Cod. I. vii. t. 32. leg. 4. Why then can't a 


Property be gaine 
Elem. Fur. Nat. & Gent. c. 14. ſ. 50. 


as it is a Right purely Moral, by a bare Agreement, wi 


out taking any Poſſeſſion? See Baltbaſ. Whernher. 


2 Jus ad rem. This diſtinction is not found in ſo many Terms in the Body of the Roman Law, as our Author ſuppoſes it, but 
it is in the Canon Law, which uſes it in treating of the Collation of Benefices. Jus vero quod ſecundo AD PRABENDAN, 
« NON IN PRABEND A. hujuſmodi competebat, c. Decretal. I. in. t. 4. De præbendis & dignit. in 6. Can. 40. Quarum 
« gratiarum ratione tunc non erat ad collationem proceſſum, & fic per conſequens US IN RE non fuerat ipſis impetrantibus adqui- 
« fitum, 6c. ibid. t. 7. De conceſſione præbendæ, &c. Can. 8. Per ordinationem ſeu diviſionem noſtram prædictam FUS AD REM 
« expectantibus, G. Extravag. Foan. 22. t. 4. De conceſs. præbend. c. 1. See Mr. Thomaſius's Diſcourſe, intitled, Philoſapbia 
4 Furis de obligat. & action. c. 2. ſ. 115. Tis the third among his Diſputations at Leipſict. So that the Interpreters of the Roman 
Law have borrowed their diſtinction of Jus in re & ad rem from the Canon Law, and they uſe it as a conſequence of what the an- 
tient Lawyers ſpeak, that no bare Agreements transfer any Property, and therefore a thing muſt be deliver'd, unleſs there has been 
a Poſſeſſion for ſome time, as it happens in Preſcription. See the Law quoted above, ſ. 5. n. 2. Hence it follows, that when, for 


example, a Bargain of Sale is paſs' d, no Right is acquir'd to the thing it ſelf (Jus in re) but only a Right to oblige the Seller to 


deliver it to us, that we may take Poſſeſſion of it, and by that means acquire a Right to it. This is what the Interpreters call Ju 
ad rem, as much as to ſay, a Right to have and acquire a thing; whereas by Jus iz re, they underſtand the Right that they have 


already acquired to the thing. 


3 « Omnia fere jura hzredum perinde habentur, ac fi continuo ſub tempus mortis hæredes extitiſſent, Dig. lib. I. t. 18. De di- 


5 verſis regul. juris, leg. 193. 


+ A perſonal Action is, when we proſecute at Law a Perſon who is obliged to give or do ſomething on our account, by virtue 
of a real and particular Obligation that he is under, whether by ſome — Engagement, (i. e.) a Promiſe, or by a Contract, 
g' 


or for ſome Crime or Fault, as having ſtolen ſomething from us, or endama 


our Goods, c. And this Obligation is fo perſo- 


nal, that he can't engage himſelf to a third, who is Poſſeſſor by a juſt Title for the thing due to him, till we have actually re- 
leaſed him. As for example, if a Tradeſman, after he has ſold me a Stuff, ſells and delivers it at the ſame time to another, I have 
no Right to require that this ſecond Buyer ſhould let me have it; but the Roman Laws allow me an Action of Warranty againlt 
the Seller. See Digeſt. l. vi. t. 2. De publiciana in rem actione, leg. g. 1. 4. and Code, l. iv. t. 39. De hereditate vel actione vendit. 
leg. 6. On the contrary, an Action real is, when a Man ſeizes, as we may ſay, upon a thing as fully belonging to us already, fo 
that we have right to demand it of any one that has it in his Poſſeſſion, and the Defendant is obliged to yield it to us not by a 

articular and perſonal, but by virtue of. that general Obligation, by which every one is ty'd to reſtore the Goods of another. 

his ſort of Action is called Vindication, and a bare Demand, whereas a Perſonal Action is uſually ſtiled Conditio. Omnium 
autem actionum, quibus inter aliquos apud Judices arbitroſve de 2 re quæritur, ſumma diviſio in duo genera deduci- 


« tur, aut enim in rem ſunt, aut in perſonam. Namq; agit unuſqui 


q3 aut cum eo qui ei obligatus eſt, vel ex contractu, vel ex 


% maleficio, quo caſu proditæ ſunt actiones in perſonam, per quas intendit adverſarium ei dare aut facere oportere, & aliis quibuſ- 
« dam modis. Aut cum eo agit, qui eſt ei nullo jure obligatus, movet tamen alicui de aliqua re controverſiam, quo caſu proditæ 
« actiones in rem ſunt, veluti fi rem corporalem poſſideat quis, quam Titius ſuam eſſe adfirmet, poſſeſſor autem Dominum ejus ſe 


Appellamus autem in rem. quidem actiones, vindicationes, in perſonam vero, conditiones, Inſtit. I. iv. t. 6. f. 1- 
* & 15. In the firſt, Res, non perſona convenitur, Digeſt. xlix. t. 14. De jure fiſci, leg. 19. 
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Car. IX. 


bare nothing to do but to purſue and take it where- 
ſoever I find it; and there is no new and peculiar 
Obligation requir'd in the other Party to engage 
to deliver it. But a bare Right to a thing pre- 
ſuppoſeth that the thing is not yet fully united to 
me, and that the other Party is by a peculiar Ob- 
ligation tied to procure that it ſhall be thus unit- 
ed: therefore I am to urge him, that he would 
leave the thing, as twere, vacant for me, ſo that 
I may take it into my own, Poſſeſſion. | 7 
As to what remains, tho it be a common Say- 
ing, That a Thing in hand is better than an Action in 
e Curt; yet tis certain, that our Eſtate may be 
increas d by a bare Right to a thing, and by per- 
ſonal Actions. As on the contrary, what a Man 
by a perfect Obligation owes to another, he cannot, 
to any purpoſe, reckon amongſt his Goods and For- 
runes, tho he retains, as yet, the corporal Poſſeſſion 
of it. Hence he, who poſſeſſeth a thouſand Pounds, 
and owes a thouſand, hath nothing ; and he that 


owes more than he poſſeſſeth, hath leſs than no- 


thing. For in the Words of the Civil Law, 17 ei 
ſe videtur, in quo eſt ob/igatus *; So much ſeems 
wanting to him, as he is bound to make good. 

IX. We are to obſerve beſides, that Delivery is 
either true, or feigned and ſuppos'd; the latter of 
which is done manu brevi * , in ſhort, and without 
Formality, to ſave Time and Trouble. Now this 
chiefly takes place, when I make over by Grant the 
Property of my Goods to another, reſerving, for a 
certain Term a, the Uſe and Profits to my elf. 
(Tho' in ſome Grants of this kind it is now an 
uſual Practice for the Donor to deliver the Keys 
to the other Party, who immediately reſtores them 
again.) As likewiſe, when I reſolve that a thing 
of mine, which another now hath in his Poſſeſſi- 
on 3, ſhall for the future be his Right and Pro- 
perty : Or when, having firſt lentor ſet out to hire, 


a Lib. ii. t. 5. leg. 28. Dig. De negot. geſt. 
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or given in truſt, a certain thing to you, I after- 


wards fell it you +, or reſign it in way of Profit 


or Portion. This feign'd Delivery is likewiſe of uſe 
between three Perſons by Delegation 5; as if, for 
Inſtance, a Man out of Bounty or Debt would 
give me ſomewhat, and I order him to give it a 
third Perſon. For that's the ſame as if it had been 
firſt offer d to me, and by me deliver'd into the o- 
ther Party's Hands. | 

Delivery then is ſaid to be made manu longa 5, 
or by a round-about way, when a thing is not im- 
mediately brought to another Body, but only ſhewn 


or pointed out at a leſs or a greater Diſtance 7. 


For I have, as far as in me lies, deliver'd that, of 
which I have quitted the Poſſeſſion, and have put 
another in a Method of obtaining it for himſelf. 
And to this Head they refer alſo thoſe Caſes, in 
which any Sign or Inſtrument of Cuſtody (as 
Keys *, for Inſtance) is given up. As for the Caſe 
of throwing or ſcattering Largeſſes among the 
common People, the Deſign of it is not, that the 
things thus diſpers'd ſhould be look'd on as dere- 
lift, or forſaken, and ſo be afterwards acquired in 


the way of ? Occupancy, by the firſt Takers ; but 
ſuch a piece of Bounty is really a Species of Do- 


nation, reach'd out indefinitely to all the Members 
of the Crowd ; ſo that the thing thus thrown in 
common is ſuppos'd to be deliver'd, as *twere, to 
the firſt Man in the Multitude that lays hands on 


it. Yet Caſar ſpeaks otherwiſe in his Complement 
to the Soldiers, upon granting them the Liberty 


of Plunder : 


—— Neque enim donare vocabo, 


Quod fibi quiſque dabit. 


J call it not my Gift what each brave Man 
Shall give himſelf. 


1 Our Author, tho! he does not diſtintly tell us, whether the Deliverance, manu brevi, belong to the real or feigned Deliver- 
ance, and ſpeaks nothing of that which is made manu /onga, as ſufficiently underſtood, yet he ſeems to refer it to the feigned Deli- 
verance, as the Lawyers from whence he borrows this Diſtinction do; but then he tells us not, that the ſame Lawyers make the 


Deliverance with a /ong hand of the feigned kind alſo, and ſo leaves the Reader in the dark. Wherefore, to clear the Difficulty, I 


ſhall ſhew_you what a real Deliverance is, viz. it is a Corporal Act, by which we tranſmit a thing from one hand to another, 5. e. 
from one Perſon to another; and then, to make our Author's Senſe plain, the Sentence ought to be read, Traditionem efſe vet veram, 
vel tam, que [vel lunga, vel] brevi manu fieri dicatur. And in this Senſe we find the Phraſe brcvi manu, Dig. I. Xxiii. t. 3. 


De Jure Dotium, leg. 43. $- 1. 


* « Quiſquis rem aliquam donando, vel in dotem dando, vel vendendo uſumfructum ejus retinuerit; etiamſi ſtipulatus non fue- 
< rit, eam continuo tradidiſſe credatur, nec quid amplius requiratur, quo magis videatur facta traditio, Cog. 1. viii. t. 54. De Do- 


nationibus, leg. 28. ; 


di rem meam poſſideas, & eam velim tuam eſſe, fiet tua, quamvis poſſeſſio apud me non fuerit. Dig. I. xli. t. 1. De acguir. 
rerum Dominio, leg. 21. | | r | | 

+ « Interdum etiam fine traditione, nuda voluntas Domini ſufficit ad rem transferendam. Veluti fi rem; quam commodavi, aut 
* locavi tibi, aut apud te depoſui, vendidero tibi; licet enim ex ea cauſa tibi non tradiderim, eo tamen quod patior eam ex cauſa 
* emptionis apud te eſſe, tuam efficio. 7bid. leg. 9. F. 5. Veluti fi rem quam quis tibi accommodaverit poſtea aut vendide- 
it tibi, aut donaverit, aut dotis nomine dederit. Iuſtit. I. ii. t. 1. De rerum diviſ. $. 43- 

? See Lib. v. c. 11. f. 13. following. | | | ® 

5 As when a Man tells Money on a Table to any one. Pecuniam, quam mihi debes, aut aliam rem, fi in conſpectu meo 
ponere te jubeam, efficitur, ut & tu ſtatim libereris, & mea eſſe incipiat. Nam tum quod à nullo corporaliter ejus rei poſſeſſio 
« detineretur, adquiſita mihi & quodammodo manu longa tradita exiſtimanda eſt. Dig. I. xlvi. t. 3. De ſolutionibus & liberationibus, 
leg. 79. See alſo 1. xli. t. 2. De acquir. vel amitt. poſſeſfrone, leg. 1. i. 21. and Mr. Noodt's Probab. * where he alſo ſhews, 
5 * lar: wy of a thing is not always neceſſary by the Roman Law, becauſe it may be thought delivered to him on whoſe Ac- 

unt we paid it. 

If for Example, he that ſells me a Field, ſhews me it from the top of his Houſe, declaring at the ſame time that he releaſes it 
2 me, it is as much mine as if I were carried to the Place and ſet my Foot in it. Aut ſi mihi fundum vicinum mercato venditur, 

in mea turre demonſtret, vacuamque ſe poſſeſſionem tradere dicat, non minus poſſidere cœpi, quam fi pedem finibus intuliſſem. 
Dig. I. xli. t. 2. De acquir. vel amitt. poſſeſſ. leg. 1. 1. 21. : ** IE 
42 * Item fi quis merces in horreo repoſitas vendiderit, ſimul atque claves horrei tradiderit emptori, transfert proprietatem mer- 

cum ad emptorem. Dig. Ixli. t. 1. De acquir. rerum Dominio, leg. 9. ſ. 6. and I. xviii. t. 1. De contrabend. empt. leg. 74. See 
ug the Code, 1. viii. t. 54. De donat. leg. 1. | | 1 
„ Hoe amplius interdum & in incertam perſonam collata voluntas Domini transfert rei proprietatem, ut ecce Prætores & 
5 Conſules, cum miſſilia jactant in vulgus, ignorant, quod eorum quiſque fit accepturus, & tamen quia volunt, quod quiſque 

acceperit, ejus eſſe, ſtatim eum Dominum efficiunt. Iz tit. 1. ii. t. 1. De rerum diviſ. 1. 45. Dig. I. xli. t. 1. De acquir- rerum 


Dominio, leg. 9. f. 7. 
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Sometimes only Tickets are ſcatter d, upon pro- 
ducing of which the Bearers receive the Import and 
Contents of them. Thus Titus the Emperor in ſome 
of the Shows which he preſented, threw about lit- 
tle round Tablets of Wood, each with ſome kind 
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of Prize inſcribed, as Garments, Gold, Horſeg 
Oxen, Sheep, and Slaves. Thoſe who had the good 
Fortuneè to catch theſe Tables, upon carrying them 
to the Managers and Stewards, were gratified with 
the Purport of the Inſcription. 
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CHAP. X. 


Q Wills and Teſtaments. 


1. How many derivative ways of Acquiſition. 

11. Grotius s Definition of a Will is examined. 
III. What is a Will to us. | 

Iv. Whether Wills proceeded from the Law of Na- 


ture is doubted. | 
Goods while they 


v. The Antients diſpoſed of their 
were living. 
A MONGST the derivative ways of Ac- 
quifition, {ome regard the Chance of Death, 
and ſome transfer things whilſt both Partics are 
alive * . In both Caſes the things are convey'd 
from one Perſon to another, either by expreſs 
Will of the former Proprietor, or by the Ap- 
pointment of ſome Law interpoſing in the Affair. 
Varro De Re Ruſtica, I. ii. Somewhat muſt neceſ- 
fſarily intervene, before what was another's can become 
mine 
II. On account of Death tis the common Pra- 
ice of Mankind to transfer things by Teſtament : 
The Nature and Origin of which Act we ought 
with ſome Care to examine. According to Grotius * 
therefore a Teſtament is the. Alienation of a whole 
Eſtate in caſe of Death, and before that time reuocable; 
in the mean while the Right of Poſſeſſing aud of En- 
joying being reſerv'd. Whereas tis not altogether 
certain, whether a Teſtament can rightly be call'd 
an Alienation, in that ſtri& Senſe under which it 
denotes ſuch an Act, by which a Man makes a thing 
that was his own become another's. For Aliena- 
tion being in this Senſe a transferring of Right 
from one to another Perſon, conſequently ſuppo- 


2 Lib. ii. c. 6. ſ. 14. 


vi. How far Wills proceeded from the Law of Ni 
ture, and how far from poſitive Laus? 
vii. An Inheritance given by Will, wanting due 
rm, may be enter d upon, if none oppoſe it. 
vu, But the Heir may null that Will, as ft his A- 
ceſtor had died inteſtate. 
Ix. Donation in caſe of Death. 


ſeth the Exiſtence of the two Parties at the time 
of its Date ; ſo that henceforward the thing may 
be ſaid to be eſtrang'd from him who thus tran. 
ferr'd it. But the Teſtator *, ſo long as he draws 
Breath, retains a full and abſolute Right to all 
his Goods, without the leaſt Diminution. There- 
fore, whilſt he lives, he cannot properly be ſaid 
to have alienated any thing: And at the Moment 
of his Death he loſeth immediately all the Right 
he held whilſt alive, and is reckon'd as no body 
in civil Conſideration. Therefore an Alienation 
cannot be ſaid to be made at that time, when in re- 
ſpect of the Party who ſhould alienate, nothing 
can be call'd his own or another's. Nor is the 
Difficulty, taken off, if we affirm, That the Aliena- 
tion is indeed made when the Will is fign'd, but 
depends in the mean while upon the Caſualty of 
Death, as upon a neceſſary Condition. For in eve- 
ry Act of Alienation two Parties muſt join Con- 
ſents ; the one from whom, and the other ro whom 
the thing is transferr'd ; and theſe Conſents mult 
be united by conſpiring, as it were, together at 
the ſame time. But now nothing happens more 
frequently, than that a Man ſhall not know 


Mr. Baxs. NOTES on Chap. X. g. 1, u. 


1 Here is a more exact Diviſion of derivative Acquiſitions : I. 


In reſpect to the Law, by virtue of which Property is transfer d, 


we may divide them into Acquiſitions; 1. Natural; 2. Civil; and 3. Mixt. Natural Acquiſitions are ſuch as are conformable 
to the Rules of the Law of Nature only, i. e. which depend only upon the mutual Conſent of Parties. Thus we acquire by virtue 
of all Engagements, where the civil Law leaves every one at their full Liberty. Civil Acquiſitions are ſuch as transfer a Property 
without the Conſent of the Proprietor. The principal way of acquiring here is by Preſcription. See Chap. xii. ſ. 1. n. 1. following. 
_ Acquiſitions mixt are made by the mutual Conſent of Parties, either expreſs or tacit, but yet with ſuch regard to civil Conſtitutions, 
that if they be net conformed to, the Act is void. Thus we get things by a Will or Contract, yet the Laws of the State preſcribe 
certain Forms to be uſed in ſuch ſort of Actions. II. Theſe three ſorts of Acquiſitions may be conſider'd either with reſpect to the 
Time we were made, or in TeſpeCt to the Thing acquired As to the Thing, they are univerſal or particular, according as we acquize 
the Goods of a Perſon, in whole, or in part. As to Time, they have place either in cafe of Death, or in time of Life. See 
Mr. Titizs*s Obſerv. on Pufend. 300, c. The firſt ſort comprehends Wills, and Gifts in caſe of Death, which are treated of in 
this Chapter. The other comprehends all Agreements and Contracts in which any Alienation is concerned, to which we may allo 
refer Donations among the Living, altho' our Author in his Abridgment of the Duties of a Man and Citizen, 1. i. c. 12. has rank 
them under a different Head, and ſo has not touch'd on them in this Place. But we ſhall ſupply this Defe& by a Note, becauſe he 
has not treated of them in this Work. nk SIE | | 
2 Quad alterius fuit, id, ut fiat meum, neceſſe eſt aliquid intercedere. Varro De Re Ruſtica, I. ii. c. 1. ATE 
1 See above, 1.4. n. 2. All that our Author ſays here proves only, that in a Will the Alienation is real and clear, not irrevo- 
cable; but that hinders not, but that the Teſtator's Act may be look'd upon as a kind of imperfect Alienation, and which may 
become bk and give the Heir a true Right, tho? liable to no Effect. So that there is a great Difference between an Aliena- 
tion by Will, and a bare verbal Declaration of a preſent Deſign to give ſomething one time or another, to a certain Perſon. For 
the Effect of ſuch a Declaration depends 2 * upon the Humour of him that made it, and can't take place without ſome better 
Aſſurance from him. Whereas ſo long as the Teſtator has not revoked his Will, the Right of the Heir continues, whatever Hu- 
mour he is in; but if the Teſtator having reſolved to change the Legacies he has made of his Goods, but for want of time doe: 
it not, or becauſe he flatters himſelf that he ſhall have time enough when he comes to die, the Heir and Legatees have acquired 
a full and irrevocable Right, which they have Power to enjoy. Te 1 1 
e Drnieny, - ſe 


Cal. X. U Wills and Teftaments. 


Hall oor know himſelf to be Heir till the u comes 
to be open d upon the Teſtator's Deceaſe. And like- 


wife when the Will is thus open'd, tis at the 


Choice of the Heir appointed, whether he will 
enter upon the Inheritance, or wave and refuſe it. 

Again, Since all the Right of the Heir by Vill 
commenceth at the Teſtator's Death; he hath not, 
before that Moment, any Right which can be 
ſaid to depend on the Death of the Party as on 
a Condition. Beſides, when any kind of Aliena- 
tion is made, though ſuch as may be recall'd, 
yet it ought to transfer ſuch a Right on the Per- 
{on towards whom it is directed, that it ſhall not 
be diſannull'd at the bare Pleaſure of the Aliena- 
tor. For otherwile, neither the Alienator can be 
ſuppos'd to have contracted any Obligation, nor 
the other Party to have acquired any Right, if 
the whole Tranſaction amounted to no more, for 
Example, than this ſlight Promiſe, Pu ſhall have, 
one time or other, ſomewhat which I now poſſeſs, pro- 
vided you don't diſpleaſe me in the mean while ; but 
then you ſhall have no Right to hinder me from being 
diſpleas'd at an) time when I think fit, or without any 
manner of Reaſon. Such an Act as this cannot be 
ſtiled an Alienation, being a bare Declaration of 
2 Man's preſent Deſign, without any neceſſity of 
continuing the ſame Reſolution ; which is incapa- 
ble of producing any Obligation on the one fide, 
or any Right on the other * . But a Teſtament is 


really ſuch a Declaration of a Man's Intentions, 


as doth not confer any Right on the other Party 
before the Teſtator's Death; ſuch, at leaſt, as may 
have the effect of full and perfect Right againſt 
the Claim of the Teſtator himſelf. For after the 
Will is drawn up, the Teſtator doth not only re- 
tain the moſt abſolute Right of poſſeſſing and en- 
joying, making over to the Heir only the bare 
Property; but indeed the Property itſelf is ſtill, 
without the leaſt Diminution, his own. Of 
which we have this evident Token, That after all 
this he may alienate his Goods, or may ſtrike out 
thoſe who at preſent ſtand Heirs, without any Poſ- 
ſibility of Redreſs. But now even revocable Alie- 
nations ever ſuppoſe ſome Caſualty, or ſome Con- 
dition under which they are to be revers'd, and 
which doth not depend merely on the Alienator's 
Pleaſure or Humour. 


4 Vid. ſupra, l. iii. e. 5. ſ. 5. 
p. 275. Edit. Amſt. Lib. vii. c. 8. ſ. 5, 8. 


d Lib. vii. Epiſt. 18. 
e Comp. Ja. xxxviii. 1. 
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III. We ſhall expreſs the Nature of a Teſtament 
more plainly, and more agreeably to the Senſe of 
the Roman Lawyers, if we call it, A Declaration 
of our Will touching the Succeſſors to our Goods, after 
our Deceaſe, yet ſuch as is mutable and revocable at 
our Pleaſure, whilſt we live, and which creates a Right 
in others to take Place only, when we are gene. Con- 
cerning which Mutability the Law of general 
Kindneſs commands thus much, That no Man, un- 
leſs on Account of his Demerit, be wheedled and ca- 
jol'd with falſe Hopes a, or be ridiculed aud expoſed, 
Whence, tho' we can hardly diſapprove of what 
Pliny reports of Domitius Tullus, who had chous'd 
ſome hungry Raſcals in the wicked Tribe of the 
Haredipete ; Others on the contrary, ſays heb, cam- 
mended this Humour; in that he fruſtrated the evil 
Hopes of ſuch Men, whom, conſidering the Practice of 
the Age 3, it is a Part of Prudence thus to deceive © : 
yet Valerius Maximus d had good Reaſon to cen- 
ſure Q. Cacilius and T. Barrulus, of whom the for- 


mer put a Trick of this kind on L. Luculus, the 


latter on Lentulus Spintber, their greateſt Friends 
and Benefactors. 

IV. Whether theſe Teſtaments owe their Origi- 
nal to natural or to poſitive Law, is diſputed a- 
mongſt the learned. The Meaning of which Que- 
ſtion is not, Whether a Man be obliged by the 
Law of Nature to make a Will (for that certainly 
is in every Man's Choice, unleſs ſo far as it proves 
neceſſary to prevent Quarrels amongſt his © Rela- 
tions) but whether after Property hath been intro- 
duc'd, it neceflarily follows from the Nature of 
that Eſtabliſhment, that a Man may effectually diſ- 
poſe of his Goods by Will , or whether this Pow- 
er is granted to Proprietors by poſitive Conſtitution? 
Grotius's Judgment * in the Caſe is, That a Teſta- 
ment, as many other Acts, may indeed receive a par- 
ticular Form from civil Ordinances ; yet the Eſſence 
and Subſtance of it is nearly allied to Property, and upon 
Suppoſition of Property, belongs to the Law of Nature. 
Or, that the Power of diſpoſing effectually of what 
we poſſeſs, is derivd from the Law of Nations *, 
which the Civilians term Jus Primarium, the firſt 
or principal Law; but the Reſtraint which lies 
upon us to diſpoſe of them only after ſuch a cer- 
tain manner, is owing to civil Appointment. In 
regard to which Aſſertion, *tis not improbable, 


© Add Lucian in Dialog: Sin:yl. & Polyſtrat. Tom. i. 
f Lib. ii. c. 6. F. 14. 


Mr. BARB. NO TES on F. 11, iv. 


7 Their Words are, Teſfamentum eft voluntatis naſtræ juſta ſententia, de eo quod quis poſt mortem ſuam fieri velit, Dig. I. xxviii. 
t. 1. Qui teſtamenta facere poſſunt, &c. leg. 1. Ambulatoria enim eſt voluntas defuncti uſque ad vite fu premum exitum, 1. xxxiv. t. 4. 


De adimendis vel transferendis legatis, &c. leg. 4. 


* Hear what the Oracle of Gaſcoigne (which is the Title that the Abbot of St. Real in his Preface to Ciceros Epiſtle to Atticus 


gives Montagne) ſays, © I now ſee 'tis time loſt to beltow much Pains in Courtſhips ; one Word ill conſtrued blots out the Merit 
of Ten Years. Happy is he that can hit the time, pleaſe their Humour at the laſt Gaſp ! The neareſt Action pleaſes moſt 3 
not the beſt or moſt frequent good Offices, but the treſheſt and moſt preſent do the Work. Theſe Men manage their Wills as 
« Apples or Rods, to encourage or correct every Action of their Dependents. Tis a thing of too much Attendance and Weight 
© to be thus hurried every Moment, and againſt which wiſe Men reſolve once for all, reſpecting, above all, Reaſon and publick Ob- 
« ſervation. Eſſay, I. ii. c. 8. Ps 284, 285. See alſo a fine Paſſage in Mr. de la Bruyere's Characters, in the Chapter about 
certain Uſages, printed at Bruſſels in 1697. The Character begins thus; © Ir is true, there are a ſort of Men whoſe Will nothing 
can determine but Death, becauſe ſo long as they liv'd they were never reſolved nor quiet, Qc. 

3 The Latin is, Alii contra hoc ipſum laudibus ferunt, quod | Domitius Tullus, cum ſe captandum prebuifſet] fit fruſtratus improvas 
Hes hominum, quos fic deci pere pro moribus temporum prudentia eſt. See allo what is ſaid above, l. iii. c. 5. ſ. 5. n. 3. As to ſuch Men 
i general, and the Right which their ſervile Addreſſes to gain an Inheritance, when they are faccelaful, gain, read two curious 
Diſcourſes of Mr. Thomaſius ; the one intitled, De Jure injuſto Hæredipetarum, publiſh'd at Hall in Saxony in 1695, and the other, 
De Captatoriis Inſtitutionibus, in 1696, and reprinted in 1703. LS 

The Diſtinction of the Law of Nations into primzval and ſecondary was not made by the Roman Lawyers, but their Inter- 
preters. Moreover, the Power of making Wills ought to be referred to that Right of Nations which they call ſecondary, and not 
to the primæval, which is nothing elſe, according to them, but the Law of Nature taken in the Senſe which I have elſe where ex- 


Plain d it, I. ii. c. 3. ſ. 2. 
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but that ſome Scruple may ariſe 2. For ſince the the Command of his Goods during Life, diſabling 


things, over which Property was firſt eſtabliſned, him to extend it farther, and to have left to the 
are deſigned only to ſerve the Uſes of Men in Care of the living the Management of what be. 
this Life, and ſince the dead loſe all their Title long'd to the Dead, who are no longer Members 
to worldly Poſſeſſions, it ſeem'd not altogether of human Society. 

ſo needful, that Property ſhould contain in it a Farther, ſince Death removes Men from all Con- 
Power of ordering what ſhould become of a cerns below, it ſeem'd that the Diſpoſals and De- 


Man's things after his Deceaſe. But it might clarations made in their Life- time might be af. 


have been ſufficient to have allow'd every Perſon. terwards neglected with Impunity. 


Mr. BAR B. NOTES on 6. 1v. 


2 Our Author in my Opinion makes a Difficulty where there is none. I am miſtaken if his falſe Notion about the Original of 
Property, which we have above confuted, hath not made him without Reaſon reject Grotius's Judgment, and multiply Beings with. 
out Neceſſity. Another Author, which I have ſeen ſince my firſt Edition of this Work, aſſerts, That the Power of making Wills 
is only from civil Right, a Principle worſe grounded in my Judgment, as I have ſhewn above, c. vi. F. 1. n. 1. I ſhall now on 
ſpeak of this Poſition of his, That the Right of Property ends and is extinct with Poſſeſſion of itſelf. See Mr. Bynkerſhoek's Ob- 
ſervation, J. ii. c. 2. The Hypotheſis being then confuted, twill be eaſy to invert the Conſequence. I aſſert then, That the 
Settlement of Property being neither founded on any Agreement, nor limited by the time of Poſſeſſion, but depending only (as 
we have ſhewn) upon this, That every one has ſeized for ever of a certain reaſonable Portion of the Goods of this World, which 
naturally belong no more to one than another, it follows, that when a Man hath appropriated to himſelf any thing after that man- 
ner, no cther Perſon can pretend to it, unleſs he abandons it anew to the firſt Occupant, or transfers it to ſome other; but he hath 
a Right to diſpoſe of his Gods during his Life, and may leave them, as their Proprietor, to whom he pleaſes, after his Death. 
And truly I can't ſee why this ſhould not be a conſequent of the Right of Property. Suppoſe Men were immortal, ſhould not a 
Proprietor eternally preſerve the Right he has once gotten ? The neceſſity of Dying, to which all Men are ſulye&t, will permit 
them to enjoy their Goods but a few Years, and then it is but natural to make up the Loſs, and perpetuate as far as they can their 
Right of Property after their Death, by declaring to whom they will have it paſs ; and ſo the Heir taking the place of the Dead, 
and repreſenting him in ſome manner, no other can pretend to his Goods any more than if he had poſſeſſed them himſelf. In the 
Code "tis laid down as an uncontroverted Maxim, That Men can deſire nothing more reaſonable, than to have a liberty to diſpoſe 
of their Goods at their Death. N:h:/ eſt enim guod magis hominibus debeatur, quam ut ſupreme voluntatis, poſiquam jam aliud velle 
non paſſunt, liber fit ſtilus, & licitum, quod iterum non redit, arbitrium, I. i. t. 2. De Sacroſanttis Ecclefis, leg. 1. See the Paſ. 
ſage of Quinctilian quoted below, F. 5. n. 2. All the World agree, That Men while they live, and hold as it were hand in hand, 
may transfer to others, either abſolutely, or upon certain Conditions, the Right of Property which they have to a thing ; and 
why then may they not do the ſame at their Death, and in a manner revocable or irrevocable ? I can't ſee the great Difference there 
is between theſe two things, eſpecially if we conſider the Donations in caſe of Death, of which this Author treats at the End of 
the Chapter, and which without doubt are a Right purely civil. Further, the Goods which Men ordinarily leave at their Death 
being uſually either the Fruits of the Induſtry alone of the Proprietor, or things which are cultivated and improved by Care and 
Labour, would it not be unjuſt to have them abandoned after his Death to the firſt Occupyer ; ſo that he can't have the Satis- 
faction before his Death of thinking that he ſhall leave them to ſuch Perſons as he loves? Tis true, that (as Mr. Bynker/hoek ſays) 
the Earth was appointed for the Service of Men of all Ages, and that all Generations, that ſucceed one another, ought to have a 
Proviſion for themſelves by their Labour and Travail. But it does not follow, that by natural Right, when a Perſon dies, he leaves 
his Goods to ſome body, as he muſt neceſſarily do, no Man being able to carry any thing away with him to the Grave; and there 
are in the World beſides things enough which belong to the firſt Occupant, if we will take the Pains to find them out. Mr. 4 


Bynkerſpack himſelf acknowledges, that if every Man's Goods after his Death were left to the Plunder of others, it would cauſe 


infinite Diſorders ; and therefore the civil Laws have regulated Succeſſions and allowed Wills. Farther, it is not neceſſary that 
they, to whom we diſpoſe our Goods, ſhould know and accept, when we are alive, what we intend to bequeath them at our 
Death. Our Author maintains, that in reality the Will of him who transfers his Right, and of him to whom it 1s transferr'd, 
ought always to be united in a mutual Conſent at the ſame time; but in this he doth not agree with himſelf, for he acknowledges 
above, I. iii. c. 9. $. 4. That a Gift is valid, though the Donor be dead before 'tis accepted by the Legatee, if he who ought to 
declare it be only a bare Reporter of the Will of the third. As to the dead Perſons themſelves, they have nothing to do with the 
things of this World; but it doth not follow that they never had, while they were yet alive, a Right to order the diſpoſal of their 
Goods after their Death, but only they are not in a condition to make it of Force themſelves. If the Antients, as our Author 
ſpeaks, made their Relations ſwear to perform the Orders they made when they died, *twas to engage them more ſtrictly by an 
Oath, and not that they believed no other Reaſon ſufficient to oblige them to fulfil the Will of a Perſon dead. We ſee that in 
the higheſt Antiquity ſuch, as were not Members of any Society, diſpoſed of their Goods before they died, without Controul. 
Abraham's Example is remarkable; he had Parents in Charran, in Meſopotamia, and without going far; he had with him in Ca. 
zaan, where he dwelt, his Nephew Lot; nevertheleſs, when he thought he ſliould have no Children, he deſigned to exclude all 
his Relations, and make Eleazar, his Steward or chief Slave, his Heir, Gen. xv. 2. We mutt then conclude, that a Power of 
diſpoſing of our Goods in caſe of Death, in a manner either revocable or irrevocable, reſults from the Right of Property, and by 
Conſequence is founded on the Maxims of the Right of Nature and Nations. So that if the civil Laws preſcribed certain Limita- 
tions and Forms to that Power, it proceeds from the Authority which the Sovereign hath to limit the Right of Property, and to re- 
gulate the Uſe that Citizens ought to make of their Goods; as you may ſee, 1. viii. c. 5. F. 3. following. In fine, what J have 
{aid is fo true, that our Author himſelf, after an uſeleſs Circle, returns again to the ſame Point, and in the following Chapter 
builds the Succeſſion to a Perſon inteſtate upon the Preſumption of the Will of the dead Perſon. All the Difference is, that inſtead 
ot making the Power of diſpoſing of his Goods at his Death to depend upon the Right of Property, he refers it to a tacit Agree- 


ment of the People, by which he ſuppoſes, without Neceflity, that they entred into a common Covenant to put ſuch a Strength 


in Property, as according to him it had not before. This Notion is the more ſatisfactory to me, becauſe Mr. Buddeus, in his 
Diſcourſe intitled De Tefamentis Summorum Imperantium, maintains alſo againſt the Opinion of our Author, That the Power oi 
making Wills proceeds from natural Right, 827 not from civil only. He alſo there obſerves among other things, that the Diſpofal: 
of the Teſtator can't be executed without the Conſent of the Heir; yet the want of that Conſent does not deprive the Teſtator 
of that Right which he hath by Nature to diſpoſe of his Goods; a Right which hath ſuch a Virtue and Effect, chat no Man can 
lawfully appropriate to himſelf the Goods of a dead Perſon, before he knows whether the Heir will accept the Inheritance deviſed 
to him, or no. If this be obſerved, the Will of the Dead is fully ſatisfied, becauſe without doubt he intended not to force his 
Goods upon his Heir againſt his Will. The Heir alſo has ſome Right during the Life of the Teſtator, altho' *tis not irrevo- 
cable, nor becomes his till the Teſtator is dead, without a Change of Reſolution. They, who affirm the contrary, are fallen in- 
to this Error for want of diſtinguiſhing well between Acts imperfe& and not conſummate, and ſuch as are null and of no effect. 
It is certain, that by natural Right a Will can't be entirey fulfilled, till the Heir accepts of the Succeſſion after the Death of the 
Teſtator, yet it doth not follow that before that 'tis a vain Act, and of no Force. It is valid ſo far as the Nature of the thing will per- 
mit, and in this, that no other Perſons can claim the Goods of the Deceaſed, until he that is appointed the Heir refuſes to inherit. 
The reſt of Mr. Buddeus's Diſcourſe is worth the reading. At preſent I ſhall only obſerve, that Mr. Thamaſius, who heretofore ſorſook 
the Opinion now oppoſed, is returned to it again; but I can't find that either in his Fundam. Fur. Nat. & Gent. 1. ii. c. 10. 9. 9, O 
nor in his Diſcourſe, De Origine Succeſſionis Teſtamentariæ, printed at Hall in 1705, he has confuted any of the Reaſons now Jaid 


down. Ina Word, whether it be advantageous to civil Society to leave every one at their Liberty to diſpoſe of their Goods by 


Will, is a Queſtion of a different Nature, and which our Author himſelf will treat of in the laſt Paragraph of the following Chapter. 
1d 
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C. 33. 


id cinerem (Of waits credis curare ſepultos 2 2 
Think you cold Duſt and Shadows feel ſuch Cares? 


An Evidence of this it ſeems to be, that the moſt 
antient Men we read of in Story were wour to 
engage their Friends by Oaths to fulfil their laſt 
Commands, as if no human Bonds were ſtrong e- 
nough to oblige them in this Caſe. See Gen. xxiv. 
xlvii. 29. Diodor. Sic. I. 11. p. 119. Ed. Rhodom. 
ſpeaking of Par ſodes's Death. 1 
Thus too in Sophocles (Trachin. 1 192, c.) Her- 
cules requires an Oath from Hilus, for the Perform- 
ance of his laſt Commands. 

So Conſtantinus Ducas obligeth his Wife Eudocia 
by Oarh never to enter on a {ſecond Marriage after 
his Deceaſe. Yet by what Stratagem ſhe recover'd 
her Writing from the Patriarch, who had the keep- 
ing of it; and how, as if ſhe had hereby been re- 
leas'd from her Engagement, 1s very ſtrange, ſhe 
marry d Diogenes, we read in Zynar. Tom. iii. in 
Eu:ocio, and in Michael Glyc. Ann. Tom. iv. 

So in J ſephus (Archæol g. Jud. xvii. 10.) Herod's 
Commands for ſlaying the chief of the Jews are 
negietted by his Siſter and her Husband. So; 


2,3 


Julſerat hac rapidis aboleri carmina flammis 
Virgilius, Ph:ygium que cecinere Ducem. 
Tucca vetat, Vu iuſque ſimul; tu, maxime Caſar, 


Non feats, | 


| Virgil thoſe Strains which rais'd the Trojan's Fame, 


Dying, bequeath'd to feed th' injurious Flame. 
Tucca and Varius ſtop the raſh Deſign, 
And you, great Cæſar, ſave the Glories of your Line. 


Dio Caſſius, lib. lix. relating how Tiberius's Will 
was declar'd null by Caligula and the Senate, adds 
this Reflection, That no Counſel or Foreſight can pre- 
wail againſt the Ingratitude of Men, and the Power of 
Poſterty, To which may be applied that Saying 
of Lucan, 


— Nulla fides rebus poſt terga reliflis, I. ii. v. 628. 


In vain we truſt to things we leave behind. 


Therefore *twas at the Pleaſure of the Survivors, 
whether or no a Man's Will ſhould take effect, even 
after he was dead. And conſequently they were to 
determine by ſome Agreement amongſt themſelves, 
how far they ſhould comply with the Deſires of 
thoſe who had now loſt the common Rights of Men. 
Without ſuch an Appointment any precedent Diſ- 
polal would have been vain and uſeleſs, which the 
Author could nor, and others who could would not 
maintain and put in Execution. 

„ut, on the contrary, it manifeſtly appears, that 
twas not ſufficient, in order to the Peace of human 
Society, to introduce ſuch a Property or Dominion 
of things, as ſhould turn only to the preſent mo- 
mentary Uſe ; but *twas needful to make it ſuch 


Vid. Virgil. Zn. iv. 34. 


Of Wills and Teftaments. 


%. * 


as ſhould hold good hereafter: Man, ſo far as Na- 
ture allows, having no leſs a Right to preſerve 
Life for the furure, and to provide Means towards 
obtaining that End, than for the preſent Moment, 
To which if we add, That we are enjoin'd to take 
a particular Care of thoſe who are allied to us in 
Blood, whoſe Race we with may continue to an in- 
definite extent of Ages, it will on the whole ap- 
pear to have been conducive to the Peace of Man- 
kind, not to make the Force of Property depend on 
any fix d Period of Time; lince this would have 
created no leſs Confuſion and Trouble than the pri- 
mitive Community: But to aſſign it, as "twere, an 
Indefinite Duration, by means of which it might 
paſs down and be continued to others. Now as to 
the preſerving and the continuing this Property, 
thoſe who live in a ſtate of natural Freedom, ap- 
point Means according to their own Judgment. 
But in civil Governments, as it is ſupported by the 
publick Strength, ſo it hath been variouſly tem- 
per'd and retrench'd, as particular Nations have 
at any time thought it to be for their Intereſt. _ 

As for the Notion invented by the Author of the 
New Method of Law 4, I queſtion whether it will 
meet with the Approbation of ſound Judges. Te- 
ſtaments, ſays he, by meer Rigit, that is, without the 
Confirmation of civil Ordinances, would be of no force 
or weight, unleſs the Soul were immortal ; but becauſe 
thoſe who are taken out of this World ds really ſtill 
live, therefore they remain Proprietors of their Goods; 
and thoſe whom they appoint their Heirs are to be 
lool d on as their Stewards and Managers. 

V. But as no one will be forward to maintain, 
that for a Man to be able to diſpoſe of his Goods 
at ſuch a rime as he 1s the true Proprietor, and to 
fix the Effect of his Diſpoſal on a time when he 
ſhall not be Proprietor, is repugnant to the Law 
of Nature: So, on the other hand, it doth by no 
means appear that this flows by any neceſſary Rea- 
ſon from the Eſſence of Property. 

Thus much indeed flows from thence, That a 
Man whilſt alive may confer a Right to his Goods 
on another living Perſon, which ſhall not be ex- 
tin& upon the Death of the Collator, being ſtill 
kept alive in the other Party who ſurvives. For 
inaſmuch as the Efficient and the Effect are diſtinct 
and ſeparate Beings, there's no Neceſſity that the 
latter ſhould always die with the former. And 
therefore, as a Man in his Lite-time may fully 
transfer ſomewhat which he poeſſeſſeth on another, 
who ſhall not loſe the Property of it by the Death 
of him from whom it was receiv'd ; ſo nothing 
hinders but that a Man may make over the Pro- 
perty of any thing to ſome Perſon elſe, yet ſo as to 
reſerve {till to himſelf a certain Righr over the ſaid 
thing during his continuance in this World. Hence 
in the moſt antient times we find the Fathers of 
Families diſpoſing of their Goods at the Approach 
of Death * ; (for as to the Paſſage in Gen. xv. 3. 
Abraham ſeems not to have already made his Ser- 


Mr. Baxs. NOTES on g. Iv, v. 


+ This Notion is abſurd, and contrary to what is ſaid, Eccleſ. xi. 19. and Lake xii. 20. and fo is juſtly diſapproved by our Au- 
thor. By the Title I gueſs the Author of it to be the famous Mr. Leibnitz, who publiſh'd a Work under that Title exactly at 
as ankfor upon the Mein in 1703; but having not ſeen it, I am not poſitive. 

By this it appears, that it was a Cuſtom in the Times of the Patriarchs to diſpoſe of their Goods as they ſaw fit in caſe of 


Death. 


But if we examine the Paſſages of the Old Teſtament which our Author quotes, and are ſet down in the Margin, we ſhall 


fee that they prove not what he would infer from them, that the transferring of Property was made among the Living, and, as it 


were, from hand to hand. 


vant's 


421. 


| 
. 
8 
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vant's Son his Heir, but only to have thought of 
making him, in caſe he happen d himſelf to die 
without Iſſue) yet ſo, as that they themſelves o- 
pen d and publiſh'd their Will to their Children, 
that theſe, by acquieſcing in it, might ſeem to 
confirm it by mutual Covenant amongſt themſelves. 
By this means the Right immediately paſs'd from 
the living Parents to the living Children ; and the 
latter were admitted preſently, as *rwere, into Poſ- 
ſeſſion of the Goods. And tis probable, that 
thoſe primitive Men, who follow'd ſo plain and 


frugal a way of Life, commonly were not cut off 


by our ſudden and violent Diſtempers, but decay d 
leiſurely by the gentle waſting of the radical Moiſt- 
ure; fo that they were Maſters of their Reaſon 
to the laſt, and were never ſummon'd by Death 
unawares, and upon a Surptize “. 

After the ſame manner Cyrus, in Xenophon d, al- 
lots his. Sons with his own Mouth the Diviſion of 
their Father's Fortunes. And indeed theſe laſt 
Diſpoſals ought to obtain great Favour and Al- 
lowance ; it being thought no ſmall Comfort un- 
der our mortal Condition, that what a Man hath 
labour'd for in his Life, ſhould afterwards fall to 
that Perſon rather than others, whom he particu- 
larly chooſeth and defires :. *Tis eſtabliſhed, ſays 
Quintilian , by the Laws and Cuſtoms of the State, 
that as often as it can poſſibly be done, the Teſtaments 
of the deceas'd ſhould be ſtriflly obeyed. And this upon 


no ordinary Grounds and Reaſons. Fir there ſeems no 


greater Conſolation in Death, than to have a Will 
which ſhall hold good after Death, Otherwiſe a Man 
might think an Eſtate a Burthen, if he had not the 
full Diſpoſal of it ; and if all the Right which we are 
albu d to have over it, whilſt we live, were to be taken 
from us when we die, Nor is Statius's Reflection on 
Barrenneſs unworthy of Conſideration : 


Orbitas omni fugienda niſu, 

Quam premit votis inimicus heres, 

Optimo poſcens (pudet heu !) propinquum 

Funus amico. 

Orbitas nullo tumulata fletu ! 

Stat domo capta cupidus ſuper ſtes 

Imminens leti ſpoliis, & ipſum 
Computat ignem. 


From Barrenneſs, good Providence defend! 
Which feeds the Wiſhes of th' ungodly Heir, 
Begging the ſpeedy Funeral of his Friend. 
Barrenneſs buried with no parting Tear! 
The eager Succeſſor in th* empty Seat 
Stalks like a Victor in a Fortreſs won, 
Greedy to faſten on the Spoils of Fate ; 
And counts, with grudging Care, the Charges 
of a Stone. Sylv. iv. vii. 34, Oc. 


Add to theſe a Paſſage out of Pindar, who thus 
ſpeaks, f 
Exès TAZT0G 6 A- | 
av Toupevr EmruToY α , 
Ovdouovr: GUYEpmTATOG. 
Od. X. ver. 106, Cc. 


2 See Gen. xxv. 5, 6. — xlviii. 22. Deut. xxi: 16, 17. 1 Kings i. 35. Sirac. xxxiii. 24. 


© Declam. 308. princip. 4 See Sirac. Xxxiil. 20, &c. 


The Rich Man much doth grieve; 
That when this World he leaves, 
Strangers his Wealth receive. 


| VI. But the Queſtion under Debate doth not pro- 
ceed ſo much with regard to theſe actual Diſpoſals 
during Life, as to thoſe Teſtaments by which a 


Man ſo conveys his Poſſeſſions, as to retain the 


liberty of altering them to his laſt Breath, ſo that 
the Right of the Heir to the reſpective Goods ſhall 
not commence till the Teſtators Deceaſe: Which 
Method of Appointment many have; with very 
good Reaſon, preferr'd to that other, but now 
mention'd, by which Men upon the Brink of Death 
diſtributed their Goods amongſt their Heirs with 
their own Hands. For ſome ſndden unforeſeen 
Fate frequently either hurries Men out of the 
World, or however removes them far from their 
Friends, ſo as they want Time or Opportunity to 
expreſs by Mouth their laſt Reſolution. 

And again, Perſons who ſeem'd to have had more 
than one Foot in the Grave, have often by ſome 
ſtrange Turn recover'd their Health, when they 
utterly deſpair'd of it. And it was likewiſe judg'd 
more convenient, that a Man ſhould diſpoſe of his 
Goods rather whilſt he was in Eaſe and Quiet, and 
Maſter of a ſound and clear Reaſon, than when he 
was trembling at his laſt Hour, or when his Mind 
was ſhock'd and weakened by the force of his 
Diſtemper. | 

Beſides, it was more advantageous for each Per- 
ſon to remain Lord of his own Poſſeſſions to his 
final Gaſp, and to give no Man ſuch a Right over 
them as could not, without Inconvenience, at any 
time be revoked, when either the Merit of the Par- 
ty, or his own Inclination ſhall alter *. (As the 
French tell us, *Tis ſenſeleſs to put off our Cloaths be- 
fore we are near going to Bed.) For tho' the Con- 


veyance of Right, in this Caſe, might be made re- 


verſible, or ſuch as the Conveyer might diſannul, 
upon appearance of ſome Condition, either caſual 
or voluntary *, on the part of him to whom the 
Conveyance was made; yet the Doubts which muſt 
neceſſarily have ariſen about the proof of this Con- 
dition, and which each Perſon would have urg'd for 


his own Title, muſt have occafion'd endleſs Diſ- 


putes. Ar leaſt he, who had been once declar'd 
Heir, would have conceiv'd the higheſt and moſt 
mortal Reſentment againſt the Diſpoſer, ſhould he 
for any light Reaſon be depriv'd of what he had al- 
ready ſeiʒ d upon in Hope and Expectation. Ma- 
ny likewiſe have expos'd themſelves to very great 
Dangers, by openly naming their Heir too ſoon- 
Thus Caligula, when Perſons had put him down in 
their Wills amongſt their Children, and had made 
open Profeſſion of it, and yer ſtill livd on, gave 


them the Name of Meckers, and ſent many of them 


a poiſonous Meſs to diſpatch them * 

When Herod had taken up a Deſign of dividing 
his Kingdom amongſt his Sons, Auguſtus forbad him 
to proceed, ordering him, ſo long as he liv'd, to 


d Cyroped. l. viii. c. 7. 
© Sueton. Calig. c. 38. Add. Sueton. Galb. e. 9. Liv. 40. c. 54 


Mr. BARB. NOTES on F. v, v1. 


2 His Words are, Et in more civitatis, & in legibus poſitum eſt, ut guotiens fieri potuerit, defunforum teſtamento fletur, iague 
non mediocri ratione. Neque enim aliud videtur ſolatium mortis, quam voluntas ultra mortem; alioqui poteff grave videri etiam ipſum 
patrimonium, fi non integram legem habet, & cum onns jus nobis in id permittatur viventibus, auferatur morientibus. 


See lib. ui. c. 8. ſ. 4. 


keep 


keep both his Kingdom and his Sons in due Sub- 
jection . As the Family of Auguſtus himſelf was 
afterwards diſtracted with a very fatal Emulation, 
upon his naming a Succeſſor in his Life- time: It 
hath therefore been thought ſafe to take care Mens 
Wills ſhould only be publiſh'd after their Death, 
that they may bring no Odium, and no Danger 
upon them, whilſt they live. | 
On the ſame Ground it hath been look'd on as 
a moſt deteſtable and barbarous Villany to unſeal 
and divulge a Teſtament during the Life of the 
Teſtator. So when Ceſar, upon the breaking out 
of the civil War, caus'd Anteny's Will, which he 
had depoſited in the Hands of the Veſtal Virgins, 
to be rehearſed in open Senate ; many took very 
rievous Offence at the Act. For, as Plutarch ob- 
ae b they judg d it to be moſt monſtrous and un- 
reaſonable, that a Man ſhould be obliged to give an 
Account, whilſt alive, of thoſe things which he intend- 
ed ſhould be done after his Death, Eſpecially fince a- 


mongſt the Romans twas an uſual thing to give 


Judgments and Characters of particular Perſons in 
theſe laſt Inſtruments *. As appears from frequent 
Inſtances in Tacitus. Add. leg. 1. ſ. 38. D. Depoſiti, 
I. i. ſ. 5. D. ad L. Cornel. De Falfis. 

Now tho' the Reaſons here alledg'd, and others 
the like highly recommend to moſt Nations this way 
of final Diſpoſal, yet we cannot hence evince, that 
ſuch Teſtaments do naturally flow from the Propri- 
ety of things, and conſequently are preſcribed by 
the Law of Nature. For tho' we ſhould ſuppoſe, 
that by the common Conſent of Mankind ſuch a 
Force was granted and affixed to Property, as that a 
Perſon might conſtitute whom he pleas'd to poſſeſs 
his Goods after his Deceaſe; yet that this ſhould 
be done in ſuch a particular manner, whereby both 
the Teſtator's Will ſhould remain ambulatory or 
changeable during his Life 3, and the Right of the 
Heir not begin till the Teſtator's Death, and the 


Party who is Heir not know ſo much till then; all 


this is invented and eſtabliſh'd by poſitive Ordi- 
nances. For otherwiſe, in transferring Right from 
one to another, according to the regular Courſe, it 
had been neceflary that the Conſents of the two 
Parties ſhould exiſt together at the ſame time +, 
and, as *twere, meet and unite : From which Uni- 


on the Tranſlation of Right is conceiv'd to ariſe. 


But now in the Caſe before us, tis ſo far from be- 
ing neceſſary, that the Conſents of the Teſtator 
and of the Heir ſhould be united; that there is al- 


low'd an Interval of Time, even between the Death 


of the former, and the Entrance of the latter ; the 


a Foſephus Antiq. Jud. I. xvi. c. 8. 


Of Wills and Teftaments; ay 


Law, in the mean while, ſupporting the Heir's 
Right, which might otherwiſe ſink. Fr 
VII. It is wont likewiſe, with great Pains an 
Labour, to be diſputed ; Whether the Heir by Will 
can with a ſafe Conſcience enter upon the Inherit- 
ance, when the Will was defective in any Point or 
Form required by civil Ordinances ? As likewiſe, 
Whether the Heir at Law, or he whowas to ſucceed 
in caſe the Party had died inteſtate, can honeſtly 
overthrow ſuch a Will, upon failure of theſe For- 
malities, tho' he is aſſur d that the Teſtator ſeri- 
ouſly deſignꝰd to bequeath his Goods to the Perſon 
there ſpecified ? Thoſe who take the negative ſide of 
both Queſtions, rely chiefly on the Hypotheſis for- 
merly mention'd *, that the making of Wills is a 
Precept of the Law of Nature. Whence they con- 
ceive that he, who overthrows a Will thus dete&t- 
ive, may indeed defend his Proceeding in outward 
Cogniſance, or in civil Courts, but not in the in- 
ward Judicature, or in the Court of Conſcience. 
For the thorough Underſtanding of theſe Mat- 
ters we ought beforehand to obſerve, that national 
Laws are ſcarce in any Point more careful, or more 
ſtrictly exact in requiring certain Forms and Cere- 
monies, than in Teſtaments; as well to prevent the 
many Frauds and Juglings which might creep into 
thoſe written Inſtruments, as to cut off thoſe moſt 
ievous Contentions, which Avarice would have 
rais'd upon the Caſe; ſcarce any thing being gotten 
with leſs Pains than a rich and plentitul Inheritance. 
Hence, inaſmuch as every Perſon of competent 
Years, and not ſtupidly rude and ignorant, is pre- 
ſum'd either to have known himſelf, or to have been 
able to learn from more skilful Heads, after what 
manner the Laws of his Country command Teſta- 
ments to be made ; no one is ſuppoſed to have ex- 
preſs d his ſerious Reſolution in ſuch a way as he 
knew would not hold good againſt thoſe who ſhould 
oppoſe it in Court; eſpecially conſidering that Men 
are allowed ſo vaſt a Time for the ſettling this Bu- 
ſineſs. When therefore a Teſtament is found diſa- 
greeable to the civil Conſtitutions, tis eaſily pre- 
um' d that there hath been ſome fraudulent Con- 
trivance, or that the Teſtator either was not well 
in his Wits, or elſe drew up the Inſtrument negli- 
gently and haſtily, and more by the Inſtigation of 
others, than by his own free Motion : So that the 
only End and Deſign of thoſe Forms was, that a 
forged Teſtament ſhould not be ſer afoot inſtead 
of a true one ; or a ſudden and unadvis'd Impulſe 
be admitted for a deliberate Reſolution : Eſpeci- 
ally ſince, without any ſuch Act, the Law calls to 


b In Axton. p.942. Dio Cafſ. lib. 1. calls this Act of Ceſar, A moſt unjuſt Proceeding. 
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2 See Mr. Thomaſfius's Diſcourſe, already quoted, De Captatoriis Inſtitutionibus, F. 19. You'll find in the following Paragraphs 
many curious things about the Cautions that the Romans took to hinder Men from being put into Walls. 
3 I own, that a wiſe Man ought to diſpoſe of his Goods, and ought not to change his Will raſhly or out of an Humour, as they 


do, of whom Mr. de /a Bruyere ſpeaks in a pleaſant Railery in the Place I referred to above. A peeviſh Man as long as they live 
puts them into his Will, they appeaſe him, and tear their Draught, and throw it into the Fire; they have as many Wills in their 
“ Cheſt, as Almanacks on their Table; they may count them by the Year.” But it doth not follow from hence, that they may not 
by a natural Right diſpoſe of their Goods in caſe of Death, but in an irrevocable manner. On the contrary, as upon the moſt 
mature Deliberation *tis eaſy to miſtake in the choice of. his Heirs, or ſuffer himſelf to be deluded by ſome crafty Fellow, or change 
one's Mind, ſo alſo a thouſand unforeſeen Caſes happen, from which great Inconvenience may ariſe, if the diſpoſals of our Goods, 
which we have once made, muſt remain unchangeable. It is very natural, that no Man ſhould tie his own Hands, and that Death 
alone ſhould fix a Teſtator's Will entirely. Without this the Right of Property will be limited where it ought to have the greateſt 
Liberty, I mean, by the Diſpoſal of his Goods for a time, and fo be inevitably ſtript of them through the fad Conſequences of the 
natural Condition of Mankind. | 
See what is faid on F. 2. n. 1. and 5. 4. n. 2. | | | 
Ido not ſee how ſuch a Conſequence can be drawn from hence in reſpe to the firſt Queſtion ; for whether the Power of mak- 
ing a Will proceed from natural Right, or only from civil, as it only is a bare Permiſſion in reſpect of the Teſtator, the Forms re- 
uiſite are alſo an Advantage to thoſe who might otherwiſe pretend to his Goods, ſo that it belongs to them to renounce it, and 
they are thought to do ſo, when they do not require the diſannulling the Will. | 88 9 
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the Inheritance the next of Kin, thoſe who are or- 
dinarily ſuppos d to have ſtood faireſt in the Opini- 
on and Wiſhes of the deceas d. But though it may 
ſo happen, that one who goes about to declare his 
Mind in this Matter, upon ſerious thoughts and 
mature deliberation, may miſtake as to the uſual 
Forms; yet Courts of Judicature have no other means 
to be informꝰ d what was the Intention of the deceas d, 
than by theſe Inſtruments. And ſince twas at firſt 
allowable for the civil Authority to put this power 
of making Wills under ſuch Rules, as ſhould render 
it more ſerviceable to the publick Good, there's no 
need to recede from the common Decrees, for the 
ſake of one or two private Perſons ; ſince if ſuch a 
Precedent were once admitted, endleſs Cheats and 
Quarrels would ever be ſtarting up. 

Again, He who is balk'd of an expected Inheri- 
tance upon a Failure in the Writings, cannot com- 
plain of hard Uſage; For, neither can he plead the 
Prerogative of Blood and Birth (becauſe then he 
would have ſucceeded without Will) nor can any 
Man by Teſtament acquire a Right which ſhall hold 
good, at leaſt in caſe of Oppoſition, unleſs it be 
{quar'd according to the Stature. Wherefore ſuch a 
Perſon muſt attribute his Diſappointment rather to 
his own Misfortune, than to any Injury of others. 
But, notwithſtanding all this, if the Will be not 
call'd in Queſtion, then the nominated Heir may 
fairly enter upon the Poſſeſſions. For the Flaw 
. which the civil Ordinances ſuppoſed upon defect of 
Formalities, doth in this caſe vaniſh (it being taken 
for granted that the Teſtator ſeriouſly deſign d this 

Perſon for his Heir) and really the Goods belong 
to him rather than to any others, after thoſe, who 
according to the general Courſe of the Law would 
have ſucceeded by Birth, acquieſce in his Claim, 
and tacitly wave their own Right. Becauſe a 
ſerious Purpoſe: not declared with due Solemnity 


is ſo far only adjudg'd by the civil Laws inſuffi- 


cient to transfer Right, as it ſeems to require that 
others ſhould be excluded, who might challenge 
a Right to the ſame thing upon another Bottom. 
Therefore, if the Buſineſs be not brought into 
Court, the want of thoſe ſolemn Forms requir'd by 
poſitive Statutes, doth not in the leaſt affect or 
impair it, provided it hath all Conditions beſides, 
which otherwiſe, and according to the general Law 
of Nature, are ſufficient ro conſtitute a Right. So 
that the Failure in point of Form ſeems to prejudice 
the Heir by Will only, if he 4s oppoſed by thoſe 
whom the Law would have advanc'd to the Suc- 
ceſſion, in caſe the Party had died without Will. 
But when theſe are ſilent, and forbear to plead 
their Title, then for the Teſtator to have any 
way fignified in earneſt whom he intended for 
his Heir, is judg'd ſufficient to transfer the Pro- 
perty. And this ſome Nations which were ei- 
ther unacquainted, or diſguſted with the ſcrupu- 


lous Exactneſs of the Roman Law; have thou a 


enough to make a Will perfectly Valid. After 
all, tis certain beyond Diſpute, that they who 
receive any thing by Virtue of a Will, which they 
know to be forg d, are really guilty of a Sin, 
though they were not themſelves concern'd in the 
Cheat. Hence Tuly juſtly cenſures the Act of 
M. Craſſus & Q. Hortenfius, who in the Caſe of a 
forg'd Will, becauſe they were not conſcious to 
themſelves of any ſhare in the Cheat, did not refuſe 
a ſhare in the Advantage. De Offic. l. iii. c.18. Add. 
Valer. Max. l. ix. c. 4. ſ. x, For, in the firſt Place, 
the Teſtator did not intend that his Goods ſhould 
come to them; and then, the ſame Goods were al- 
ready aſſign d by the Laws to others, upon the not 
appearing of any legal Teſtament of the deccas'd. 
VIII. Nor (as to the ſecond Queſtion) doth the 
Heir at Law, by overthrowing ſuch a defective Will, 
whatever Aſſurance he may have that twas the ſe- 
rious Intention of the deceaſed, properly do any 
Injury either to the Teſtator himſelf, or to the te- 
ſtamentary Heir. Not to the former, becauſe he 
had no Right of beſtowing his Goods by his laſt 
Diſpoſal on any others than the natural Heirs, un- 
leſs he had obſerved the Form preſcribed by the 
Laws of the Country. Not to the latter; becauſe 
no Right which ſhall hold good againſt the natural 
Heirs can be conferr d on him in any other way, 
than by a Teſtament fram d as the civil Conſtitu- 
tions direct. Nevertheleſs Perſons, who have court- 
ed the Fame of extraordinary Humanity, have 
thought it more generous to ſtick cloſe to the 
Will of the deceaſed, though not exactly expreſs'd 
according to the Forms of Law ; either to avoid 
the Imputation of Avarice, or becauſe tender and 
compaſſionate Minds are ſo ſenſibly affected with 
the Thoughts of Death, as not to ſuffer that what 
a Man intended for his laſt Appointment ſhould 
be intended in vain *. Pliny, Lib. iv. Epiſt. 10. 
Tou are wont moſt religiouſly to obſerve the Wills of 
the deceaſed ; the bare Underſtanding of which (how- 
ever it be expreſs d) is to a good Executor the ſame 
as the niceſt Firm of Law, Idem, Lib. ii. Epiſt. 16. 
I have fix d it as a kind of private and peculiar Law 
to my ſelf, to defend a Will as perfect, though deficient 
in ſome legal Point. Idem, Lib. v. Ep. 7. This Teſta- 
ment, if you regard the Law, is null; but if you con- 
fider the Intention of the deceas d, is firm and valid. 
As for my Part (though I fear the Men of my own Pro- 
feſſion will not reliſh very well ſuch a Declaration) I am 
more ſwayed by the Teſtator s Intention, than by any 
exatineſs of Law. He that will follow this Example, 
ought certainly to be applauded for a noble and 
bountiful Spirit. For the ſame Reaſon thoſe who 
deſire the Character of great Benevolence, are care- 
ful to perform the laſt Commands or Requeſts of 
their Relations or Friends, though ſomewhat bur- 
thenſome to themſelves. On which occaſion we may 
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2 The Story is this; In the Time of Cicero certain Men brought from Greece to Rome a forged Will of L. Minutius Baſilus, 
who left a great Eſtate ; and that they might make it of Force the more eaſily, they made Marcus Craſſus and Q. Hortenſius, two 
Men of the greateſt Reputation at that time, Heirs with them. Theſe Men miſtruſted that the Will was forg'd ; but becauſe they 
were not concern'd in the Forgery, they thought they might take the Advantage. But Cicero blames them with Reaſon for their 
Compliance, by which Means they became not only Favourers and Defenders, but Complices in the Injuſtice, De Offic. I. iii. c. 18. 
See alſo Valerius Maximus, |. ix. c. 4. $.1. To this we may add the excellent Sentence which Cicero immediately ſubjoins, Mih: 

uidem etiam vere hereditates non honeſtæ videntur, fi fint nalitigfis blanditiis officiorum, non veritate, ſed fimulatione quæſitæ, i. e. 
To me thoſe real Inheritances ſeem not honeſt which are gained by fawning Courtſhips and Attendance, and not by fair Dealings. 

I The Latin is, Religigſiſſime ſoles cuſtodire defunforum voluntatem, quam bonis heredibus intellexifſe pro jure eff. Neque enim 
minus apud nos honeſtas, quam apud alios neceſſitas valet. Again, Ego propriam guandam legem mihi dixi, ut defunforum voluntates 
etiamſi jure deficerentur, quaſi perfettas tuerer. And again, Hoc, ſi jus . irritum eſt, ſi dęfuncti voluntatem, ratum & fir- 

ti 


mum eft : mihi autem defunti voluntas (vereor quam in partem Juriſconſu 


In co, quod ad communem patriam voluit pervenire. 


„ quod ſum dicturus, accipiant) antiquior jure eft, utique 


take 
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take notice of that irregular Will in Lucian, where 
a poor Man bequeaths to one of his rich Friends his 
Mother to keep, and to another his Daughter to match 
her off, and to give her a Portion. Yet ſtill on the 


other hand he is not to be cenſur'd, who doth not 


refuſe an Advantage allow'd him by the Laws of 
his Country *. 

The Queſtions which remain are to be determin- 
ed by the Cuſtoms and Ordinances of particular 
States 3: As how far a Man may be authoriz'd to 


divide his Eſtate amongſt many, either all Co-heixs, 


or ſome Heirs, and others Legatees. As likewiſe, 
Whether an Inheritance paſſeth down with a full 
conveyance of Right ; or whether under the nature 
and burthen of a Truſt ? On which Points the Ci- 
vilians diſcourſe at large . But this the Law of 
Nature manifeſtly requires, That the Burthens and 
Debts incumbring an Eſtate ſhall lie on the Heir 5 , by 
whatever Means he ſucceeds : Yet not beyond the 
Value of the Inheritance, nor ſo as that he ſhould 
be bound to make up the Deficiency out of his 
own ſeparate Fortunes, unleſs he hath laid a par- 
ticular Obligation on himſelf to that purpoſe. 

IX. We uſually diſtinguiſh from Teſtaments, Do- 
nations in caſe of Death ; by whicli both Parties liv- 
ing and conſenting *, one transfers on the other a 
Right to his Goods, if he chance to die. Of theſe 
there ſcem to be two kinds eſpecially remarkable. 

One *, When a Man conceiving himſelf to be 
under à probability of mortal Danger, ſo grants a 
thing to another, as not to make 1t his immedi- 
ately upon his acceptance, but only if the Danger 
really proves mortal, as he expects: Or, when a 
Man makes his own Death, which he apprehends 


to be near, on account of the preſent Danger, the 


Condition of his Grant ; ſo that if he eſcape the 
Danger, the Grant is void 3. See an Example in 
Homer, Odyfl. lib. xvii. ver. 78, &c. It may not 
be alrogether improper to rank under the ſame 
Head the Act of King Philip in Livy, lib. xxxii. 
c. 38, who finding himſelf under a neceſſity of en- 
gaging with the Romans in Battle, delivered the 
City Argos to Nabis, as twere to hold in truſt ; to 
be reſtored in caſe he got the Victory, but to be kept, if 
he proved unfortunate, 


* In Toxar. p. 47. t. 2. Edit. Amp. 


Of Wills and Teftanitnts. 425 


| — 

Add. Diodor. Sic. lib. xy, c. 19. p. 341. C. Ed: 
Rhodom. Where he ſpeaks of Amyntas his Gift to 
the Ohnthians. | 5 - 
Thus Hercules ſpeaks in Euripides; Alceſt. ver. 


1020, &c. | 


Tuvetun Je wot oBom Mev 

*Exg av TT; Jedpo Op, aywy 
"Exb, TUpevvov Bigdvuv uaTerravav = 
Iod bac T' 8 wy TUxops, vooyoums YER 
Aidwpu Thv 38 ootor wponohov H. 


With you I leave the Dame, to be reſtor'd 

When I return, and lead in Triumph home . 
The Thracian Steeds, when firſt the Tyrant's Fate 
This Hand hath ſeal d. But if my Wiſhes fail 
(Which Heav'n avert!) then keep her as your own: 


Add a new Honour to your Family. 


The other, When any Perſon makes over to ano- 
ther his Poſſeſſions after his Death, reſerving to 
himſelf in the mean time tlie Poſſeſſion, and the 
full Uſe and Profits; but in ſuch a manner, that 
the Donation ſhall, before his Death, be revocable 
on ſome particular Cauſe; as if the other Party 
ſhould afcerwards offer ſome ſignal Injury ; or if 
he himſelf, being childleſs when the Grant was 
made, ſhall atterwards have Iſſue of his own. 

But, if the Donor made his Grant reverſible, not 
on any external Condition, but meerly of his own 
Pleaſure, then the Grantee ſhall acquire no Right, 
ſo long as the Donor retains a natural Ability to 
change his Mind; that is, ſo long as he continues 
Maſter of his Reaſon. For as, on the one ſide, he 
is not under any Obligation who may releaſe him- 
ſelf, when he pleaſeth, without any Payment or 
Performance; ſo on the other ſide, a bare Hope, 
which may be taken away purely at another's 
Fanſy, cannot come under the Name of Right. 
The Right therefore of the Grantee ſhall commence 
only upon the Donor's Deceaſe ; and conſequently 
this Act approacheth near to the caſe of a Teſta- 
ment, ſtrictly ſo call'd. 

But, when a Perſon moved with the Thoughts 
of any Danger which threatens his Life, ſo grants 
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2 See Mr. Hertius's Diſcourſe, De Collifione legum, Sect. 3. F. 2. in Tom. i. of his Comments and Opuſc. Mr. Buddeus 


ſeems to be of a contrary Opinion in his Treatiſe, De Tefamentis Summor. Imperat. c. 1. F. 8. but I do not ſee that he has anſwered 
our Author's Reaſons. Another thing in queſtion is, Whether he that has diſannull'd a Will can in Conſcience make void i the 
Legacies ? And whether one may always in Conſcience diſpenſe with the Payment of ſome Legacies of a Teſtator, which are null 
in Law, tho' the Will is otherwiſe valid in itſelf? To this I anſwer, That if a Teſtator has given any Legacies for juſt Cauſes, as 
for an acknowledgment of ſome Services done him to procure ſome Advantage to Society, c. tis not only Knavery but Injuſtice 
not to diſcharge them. The Reaſon is, becauſe he knows it to be the Will of the Dead, tho? there is ſome defect in the Form, and 
his Will is ſo reaſonable, that ſometimes the Perſons concerned have an imperfect, if not a perfect Right, to require the Gifts. 
Whereas, when he that ſucceeds a Perſon inteſtate, makes void his Will, he may ſuppoſe that the Teſtator was ſurprized, or that 
there was ſome Fraud in making the Will; and ſo much the more, if the Teſtator labours to diſinherit the lawful Heir, it is very hard 
to obſerve exactly all the neceſſary Formalities ; ſo that the Heir at Law may look upon it as a thing morally impoſſible, and by 
conſequence count that Act null which is not agreeable to Law, by virtue of which he has a Right to claim the Succeſſion, reſerving 
to himſelf (as I have ſaid) the Execution of all thoſe wiſe and equitable Diſpoſals which may be found in a Will ſo made void. 

3 See about the Subject of Succeſſions, as well by Law as Will, the ſecond Part of Mr. Daumat's Civil Laws in their Natura! 
Order, and the Interpreters of the Digeſts, I. xxviii. to xxxix. excluſive, or upon the In/titutes, l. ii. from t. 10. to the End. 

7 This is when the Heir is obliged to another, either at the end of a certain Term, or in ſome Caſe, to give up either all the 
Inheritance, or Part of it only. See the Inſtitutes, 1. ii. t. 23, 24. and the Interpreters upon the Dige/#s, I. xxxvi. t. i. ad Senatus 


conſult. Trebellian. Moreover, a Feoffment in truſt is often odious, becauſe it is uſed to evade the Law, or to deprive the lawful 


Heirs. See an excellent Paſſage to this Purpoſe in Mr. de Ia Bruyere's Characters, in the Chapter, Of certain Cuſtoms, printed at 

Bruſſels in 1697. The Character begins thus: The Law which forbids Murder, does it not comprehend in it the Prohibition ot 

* a Sword, Poiſon, Fire, Water, Treachery, open Force, and all the means by which Murder may be effected? | 
See the following Chapter, in the laſt Section. | | 


Mortis cauſe. donatio eſt, que propter mortis fit ſuſpicionem cum magis ſe quis v.lit habere, quam eum qui donat, magiſque ei 


cui donat, quam heredem ſium, Inſtit. 1. ii. t. 7. f. 1. See the Interpreters upon this Title, and upon that of the Digefs, which is 
quoted in the following Note. | 
* Tertium genus efſe donationis ait, i quis periculo [mortis] motus non fic det, ut flatim faciat accipientis, fed tune demum, cum 
mors inſecuta, Dig. I. xxxix. t. 6. De mortis cauſa donat. &c. leg. 2. | 25 | 
3 Aliam M. ſpeciem mortis cauſa donationum ait, cum quis imminente pericula commotus ita donat, ut flatim fiat accipientis, ＋ ; 
111 | a thing 
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a thing, as to make it immediately upon accept- 
ance belong to the other Party, and doth not re- 
cal it, upon eſcaping the Danger, then the Pro- 
miſe ſhall be rather put in the Claſs of ordinary 
Donation +, or ſuch as are made without any 
regard to Death. Though in caſe the Grant was 
very large, and ſuch as will weaken the Donor's 
Eſtate, much more if it comprehend the whole 
Poſſeſſion, it ſhall be preſum'd to have been made 
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only upon his preſent Proſpect of Death, and not 
to hold good, unleſs he ſo miſcarried. 

That kind of Grant likewife, by which a Man 
transfers Property on another, without the Power 
of retracting, yer ſo as to enjoy the Uſe and Pro- 
perty during his own Life 7, is to be reckon'd a. 
mongſt the ordinary Donations, or ſuch as are 
made between living Parties. 
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4 Ubi ita donatur mortis cauſa, ut nullo caſu revocetur, cauſa donandi magis eft, quam mortis cauſa donatio, & ideo perinde haberi 


debet, atque alia guævis inter vives donatio, Ibid. leg. 27. 
5 See what is Ft 


d, I. v. c. 4. $. 1. n. 1. following, concerning Gifts among the Living. 


CHAP. XI. 
Of Succefſions to Perſons who die inteſtate. 


1. Succeſſion to Perſons that die inteſtate depends up- 

on a Preſumption of their Will. 

U. Tet as it is agreeable to Reaſon. 

III. Children are preferred before all :thers. 

Iv. Parents are to maintain their Children. 

v. What is meant by Maintenance, 

vi. IN ho are to be accyunted Children. 

vii. What more than Maintenance is due to Children, 
and why. | 

vm. I is not neceſſary that Goods ſhould always be 
equally divided among Children. 

Ix, 9 Children are to be preferred before na- 
tural. 


2 to the diſpoſal of the Law of Na- 
| ture, without any particular expreſs Act of the 
former Lord, the Properties of things are ſaid to 
paſs in Succe ſſions to inteſtates * . For Property hav- 
ing been at firſt endued with ſuch a Force and Pow- 
er, as that by virtue of it a Man was enabled not 
only to do what he pleas'd with his Goods during 
his own Life, but likewiſe effectually to transfer 
them upon others after his Death ; it did not ſeem 
probable, that if a Perſon was found to have made 
no Settlement of his Goods, whilſt he lived, he 
was therefore willing they ſhould after his Death 
become, as it were, derelict, and lie free to any 
that would take poſſeſſion of them . In this caſe 
then natural Reaſon ſuggeſted, That Men ought 
to follow the preſum'd Mill of the deceas'd, or ſuch 
a Diſpoſal as he might moſt probably be ſuppos'd 
to have defign'd. Now in doubtful Matters every 
one is ſuppos'd to have deſign'd that, which is 
moſt agreeable both to his natural Inclination, and 
to the Engagements of his Duty. | 
II. The regular Courſe of natural Iuclination is 
this, That we ſhould labour to make the moſt plen- 


2 Pindar. Olymp. Od. x. 


b Comp. Grot. I. ii. c. 7. 5. 3- 


Iasreg 6 Aa roupiva, &c. 6 
— Thoſe Riches grieve the dying Man 
Which Strangers Hands muſt ſeize — 


x. Provided that the Father owns them. 

' XI. Or does not diſinherit them. 

x11. Of the Right of Repreſentation, 

x11. Parents muſt ſucceed for want of Children. 

xiv. And for want of them the neareſt Relations in 
their Order. 

xv. Whether Friends may be preferr d before Kindred? 

xvi. Or Benefactors before Relations? 

xv11. The Order among Kindred. 

xvI. The Civil Laus allow a larger Power of diſ- 
poſing Eſtates. | 

xIx. The Heir of the deceaſed, how far he is obliged 
to pay his Debts. 


tiful Proviſion for thoſe who deſcend from our 
own Body, and next to theſe for the reſt who are 
allied to us in the degrees of Conſanguinity : For 
nearneſs of Blood commonly uniteth and engageth 
Mens Minds in a particular Affection; and al- 
moſt all Perſons have this deſire implanted in them, 
that they eſpecially wiſh well to their own Fami- 
lies, and would have them ſucceed and flouriſh as 
much as poſſible. 

As to natural Duties, one of the chief of them 
is, That we tuke due Care for the maintenance of thoſe 
whom Nature hath enjoin'd us to cheriſh with a peculiar 
Concern and Regard ; as likewiſe, that we jhew our 
ſelves grateful towards our Benefatlors. 

Now altho* it might ſo happen, that theſe Pre- 
ſumptions ſhould often vary from the real Intenti- 
on of the deceas d, yet the Peace and Tranquillity 
of Mankind required, That no particular Conje- 
ctures ſhould be eaſily admitted againſt theſe com- 
mon Rules; ſince by this means a Door would be 
opened to endleſs Contentions. And therefore the 
preſent Affair in the Intentions of the deceas d is 
conſider d, not ſo much according to what it was, as 


Mr. Baxsy. NOTES on Chap. XI. 5.1. 


* As this ſort of derivative Acquiſition is founded upon the tacit Will of the dead Perſon, it is conſequently natural according to 
the Diviſion laid down above inc. 10. F. 1. n. 1. But becauſe there may intervene divers Diſpoſals of the civil Law, which for the 
promoting of Peace do or ought to regulate as exactly as poſſible all that concerns Succeſſions to Perſons that die inteſtate, in this 


reſpect Acquiſition is mixt, ſince it contains as much and ſometimes more of the civil than of natural Right, 


according 
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according to what it ought to have been, and ſtand in the Roll of Inheritance, before the Rela- 


agreeably to the Rules of Duty *. Amongſt which tions of the deceas'd, he might ſeem to have per- 
one of the firſt Rank is this; That no Man give oc- formed the former Act more as a Uſurer, than as a 
cafion to Ruptures and Quarrels amongſt others. Friend. But if the Benefactor were preferr'd in the 
Hence it is expedient for the common Peace, that expreſs Will of the deceas'd, tis but Equity that 


ſome general Method ſhould be follow'd in this the ſaid Will ſhould be obeyed. | 


Bufineſs, though the Intention of ſome few ſhould From all which it appears, that natural Reaſon 
happen to be neglected, rather than that, by endea- in deciding the caſe of Succeflion, upon default of 
vouring to ſatisfy the Deſire of every private Per- teſtamentary Diſpoſals, regards the Intention of 
ſon, we ſhould involve our ſelves and others in the deceas'd Party, not as it was ſtrictly in itſelf, 
endleſs Difficulties. _ Concerning which there is often very little Aſſu- 
| Beſides, he who would have his own particular rance ; but according as it agrees with the com- 
Purpoſe abſolutely obey'd, ought to have expreſly mon Inclinations of Mankind, and with the Mea- 
ſignified thus much. Thus nothing is more uſual, ſures of Duty, and ſo as that no Fuel may be ad- 
than for a Father to love one of his Children with miniſtred to Controverſies and Contentions . 

a more ardent Affection than the reſt : And then This Judgment of natural Reaſon is ſeconded 
who doubts but he is willing an extraordinary Pro- in all States by civil Ordinances ; as well that the 
viſion ſhould be made for his Darling's Subſiſtence? Avarice of ſome Perſons might not ſtir up deſperate 


Let if he die inteſtate, they ſhall divide the Inhe- Quarrels amongſt thoſe who ſeem'd to have equal 


ritance by equal ſhares; not as if 'twere repugnant Reaſon on their ſide ; as that this whole Affair 
to the Law of Nature to allot one Child a larger might be wiſely accommodated to the publick 
Portion than another, but becauſe there would ariſe Safety. | ; 

infinite Diſputes in Families, if the Father's Aﬀe- III. In the Succeſſion therefore to Inteſtates, by 
&ion were to be the Meaſure of parcelling out E- the guidance of Reaſon, and by the conſent of all 


| fates. The ſame Inconvenience would follow, if the known Kingdoms, Children have the Prefer- 


a Man dying childleſs ſhould leave ſeveral Bro- ence of all others, even of Parents themſelves *. 
thers, to whom he expreſs'd very different degrees See 2 Corinth. xii. 14. Rom. viii. 17. If Children, then 
of kindneſs in his Life-time. Heirs. Ariſtot. Nicom. viii. 14. | 
Again, Tis no uncommon thing for a Man at Parents have a more certain knowledge that ſuch Per- 
his Deceaſe to leave behind him a Kinſman in ſome ſons are their Children, than Children can have that 
remote Degree, for whom he had never any parti- ſuch are their Parents. And in this cafe there ſeems 
cular Paſſion, and to whom he was never obliged to commence a ſtronger Relation from the Cauſe to the 
for any Service or Favour ; whereas, on the other Effet, than from the Effect to the Cauſe. 
ſide, he may have ow'd all his Fortunes to the Iſæus, Orar. V. f. 
Kindneſs of a Stranger : Who will not ſay, That The Law it ſelf aſſigns over to the Son the Goods of 
the deceas'd ſet a much greater Value on his Be- the Father, and allows not him to make a contrary Mil 
nefactor in this Caſe, than on his Relation? Yet, who hath legitimate Iſſue. Idem. Orat. ii. If a Man 
becauſe to enter into a Compariſon between the deceaſing leave Daughters lawfully begotten, he can give 
Ties of Blood, and of Gratitude, muſt have occa- away nothing, nor make any diſpoſal without their Con- 
ſion d many Controverſies difficult to be reſolv'd, it ſent. And again, a little after, The Law ſays, a 
hath been the Judgment of all Nations, that in Man ſhall diſpoſe of his Goods at his own Pleaſure, if he 
the caſe of Inteſtates a Kinſman ſhall be preferr'd leave no legitimate Sons ; but if he leave Daughters, 
to a Patron or Benefactor. Eſpecially, ſince if a their Pleaſure is to determine his Diſpoſal, and not kis 
Perſon on account of a Kindneſs beſtow'd were to own. Therefore with their Daughters Conſent they may 


* Add Bæcler. ad Grot. 1. ii. c. 7. J. 13. | 


Mr. BARB. NOTES on F. 11, 11. 


This may ſuffice in my Judgment to anſwer the Difficulties which Mr. Bynker/boek; Obſerv. I. ii. c. 1. propounds, where he 
ſays, © That Fathers and Sons do often not love each other, and Brothers rarely live amicably, much leſs other Relations: That 
« they alſo who are neareſt related by Blood molt eaſily quarrel, and conceive more implacable Hatred againſt each other than Stran- 
gers or indifferent Perſons. The ſame Author 05 maintains, That to prove that the Laws are not founded upon the Preſumption 
« of the Will of the Dead, 'tis ſufficient to conſider that a Wife is excluded from ſucceeding to her inteſtate Husband, although 
* ſhe mult be ſuppoſed dearer to him than a Parent, and quotes thereupon, Gen. ii. 24. ” But beſides that there are diverſe degrees 
of Affection, and tho' he may love his Wife with much Paſſion, as it ſometimes happens, though not often, it doth not therefore 
follow, that he would have her to be the Heir of all his Goods. It only proves, that in ordering Succeſſions to inteſtate Perſons, 
Regard is had to the Intereſt of the State, and the Preſervation of Families, as well as the ordinary Inclination of private Perſons, 
who nevertheleſs often agree in their Deſires with the Intentions of the Lawyers. For who is there that does not defire that his 
Eſtate ſhould go to his Family? Moreover, Mr. de Bynker/boek furniſhes us with Arguments that the Roman Law engages us to 
follow, if not altogether, yet at leaſt ſo far as the publick Good permits the Will and Affection of the dead Perſon, as appears from 
a whole Chapter of the ſame Work, 1. i. c. 19. where the Author explains the Law very well, which tays, That a Father diſ- 
charges his Duty as he ought when he makes his Son his Heir. Perinde habebitur atque fi ſua manu pater tuus te heredem /cripfiſ- 
ſet, Funcrus Dur ci OFFIS Io, Cod. I. ix. t. 23. De his qui ſibi adjeribunt in teſtam. leg. 1. We allo know, that Wives 
are not altogether excluded from ſucceeding to the Goods of their Husbands, and that the Laws call us to them, when the Rela- 
tions by Father's and Mother's fide are wanting. Maritus & Unor ab inte/tato fibi invicem pro antiquo jure ſuccedunt, quoties deficit 
omnis parentum liberoramve ſeu propinguorum legitima vel naturalis ſucce/ſiv, fiſco excliſo, Cod. I. vi. t. 18. leg. 1. Inde Vir & Uxor. 


See the ſame Title in Digef. l. xxxviii. t. 11. and the Interpreters upon it. 
Cum ratio naturalis, quaſi lex quædam tatita, liberis parentum hereditatem addiceret, wet ad debitam ſucceſſionem eos vocands, 


Propter quod & in jure civili ſuorum hæredum nomen iis inductum eſt, ac ne judicio quiders parentis, niſi meritis de caufis fummovert 
ab ea ſucceſſione polſuut, &c. Dig. I. xlviii. t. 20. De bonis damnatorum, leg. 7. princ. See allo Mr. Bynterſboc's Obſervations, 1. i. 


c. 19. above quoted. _ | As ; : | 
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give and bequeath, or appeint any Method of Succeſſion. 
But without ſuch Apprebation they cannot adopt an 
Heir, or put their Firtunes into other Hands. 


Add. Lib. xlviii. tit. 20. Leg. 7. Princip. D. De 


bonis damnator. | 
Julian in Caſarib. J. I is the legal Cuſtom to let 
the Sons ſucceed to what the Fathers poſſeſs ; and this 
is a Rule which we all defire to ſee obſerved. | 
Thus Valerius Maximus obſerves, Lib. vii. C. 7. 
Sect. 2. that the procreationis vinculum, the Band of 
Generation, is the ſtrongeſt and cloſeſt Tye which 
can affect Mankind. | | 
That which ſo highly favours the Childrens 
Claim is, not only the Obligation laid by Nature 
on their Parents to provide for their Maintenance 
and good Inſtitution, but likewiſe that ſtrong and 
vehement Affection, which can only be extinguiſh'd 
(and that very rarely) either by the enormous 
Wickedneſs of the Children, or by the unuſual 
Barbarity of the Parents. | | 
IV. Asto that Maintenance, which Parents owe 
their Children , it hath been doubted by Authors, 
whether the Obligation to pay it were perfect or 
imperte&, or whether it belong'd to expletive or 
to attributive Juſtice *. *Tis the Opinion of ſome, 
That Parents do indeed owe their Children Maintenance, 
but then tis by the latter kind of Juſtice only, and not 
by the fermer ; ſo that Parents would act very inhu- 
manly, ſhould they deny them this Aſfiſtance ; yet Chil- 
dren have no Right to challenge it from them agaiuſt 
their Wills, this being the proper Effect of expletive 
Juſtice : though civil Statutes may inveſt Children with 
a full and perfect Right in this Matter. But we are 
rather inclined to think, That Parents lie under 
a perfect Obligation to maintain their Children, ſo 
tong as they are unable to maintain themſelves ; 
and this Duty ſeems to be laid upon them, not on- 
ly by Nature itſelf, but by their own proper Act, 
in bringing them into the World. For they 
would be in the higheſt manner irjurious to their 
Illue, ſhould they have given the Children Lite, 
for no other Reaſon, but that they mighc after- 
wards ſce them periſh. By the Act of Generation 
therefore they ſeem to have voluntarily bound 
themſelves, to endeavour as far as in them lies, that 
the Life which they have beitowed ſhall be ſup- 


2 Vid. Grot. dict. loc. Sect. 4. 


Of Succefſions to Perſons 


Book IV. 


ported and preſerved, And thus the Children 
will have a perfect Right of receiving Maintenance 


from their Parents. Yet this Right is hinder'g 


from producing all its Effects by the natural Weak- 
neſs of Children under that Age, in which they 


cannot provide for their own Support. And con- 


ſequently they do not ſo much want Right as 
Power and Strength to execute that Right; only 
in ſome Points the civil Ordinances help them 
out, and compel their Parents to keep and feed 
them, upon refuſal. Thongh, through the wiſe 
Ordering of the Creator, the natural Affection of 
Parents is of ſo great Force, as that, commonly 
ſpeaking, they joyfully undertake and diſc:;arge 
their Duty, without the Compullion of the civil 
Government. | 

V. Not only thoſe things which are neceſſary 
for the preſervation of natural Life fall under the 
Term of Maintenance or Alimony; but thoſe like- 
wiſe which fit and prepare a Man for a ſocial and 
civil Life. And the former are due, *rill ſuch 
time as the Children are able to ſupport them- 
ſelves by their own Induſtry. As for the Meaſure 
of what ought to be ſpent on Education, in train- 
ing up Children for a civil Life *, it is to be ſta- 
ted according to the Fortunes of the Parents, and 


the Genius and Capacity of the Children. Thus 


much at leaſt is required, That they be enabled to 
become honeſt and uſeful Members of human Society. 
But this is a general Rule in the whole Affair; 
That as Nature doth not command Parents to pinch 
and defraud their own Taclinations, and to make them- 
ſelves miſerable for the ſake of their Iſſue ; fo a Parent 
placed in a high and wealthy Condition is, no doubt, in 
fault, if he do not take care that his Children be brought 
up after the moſt exact and accompliſh'd Manner of In- 
ſtitution. 

VI. Under the general Name of Children * are 
comprehended not only thoſe of the firſt Degree, 
but thoſe roo of the ſecond, &c. whether deſcend- 
ing from Sons or Daughters; in caſe their nearer 
and more proper Parents are not able to maintain 
them 2. 

Farther, Maintenance is due not to legitimate 
Children alone; but to natural, and even to in- 
ceſtuous Iſſue . For what Reaſon is there that the 


Mr. BARB. NOTES on F. m, iv, v, vi. 


_ © His Words are, Hasel vojprrpudv i , TX; S, ual e dwravres; dN. | | 

7 Every one almoſt knows, that among the antient Greets and Romans twas thought that they had a Power to expoſe or ſlay 
their own Children, and that Chriſtianity had much ado to aboliſh that barbarous Cuſtom, as appears by Mr. Noodt's 'Preatiſe, P. 
partus expoſitione & nece apud veteres, which was reprinted in 1709. 


2 See lib. vi. c. 2. F. 4. following. 
I See lib. vi. c. 2. F. 6, 12. following. | 


1. Liberorum appellatione nepotes & pronepotes, cæterigue, qui ex his deſcendunt, continentur — Ftenim idcirco filios, filiaſqu? 


concipimus atque edimus, ut ex prole eorum earumve diuturnitatis nobis memoriam in #vum relinguamus, Dig. lib. I. t. 16. De verborar: 
hgnificatione, leg. 220. See allo leg. 56. and Inſtit. I. i. t. 14. Qui teftaments tutores dari poſſunt, leg. 5. 

2 Ipſum autem filium vel filiam, filios vel filias, & deinceps, alere patri necefſe e, non propter hereditates, ſed propter "ipſam na- 
turam & leges, quæ & d parentibus alendos effe liberos imperaverunt, & ab ipfts liberis parentes, fi inopia ab utraque parte vertitur, 
Cod. I. vi. t. 61. De bonis gue liberis in poteſtate patris, &c. leg. 8. F. 5. See alſo the Digeſt, I. xxv. t. 3. De agno/cendis & alen- 
dis liberis, leg. 5. F. 1. 5. and leg. 8. | 

3 See Grotius, I. ii. c. 7. F. 4. numb. 4. and 5. 6. and Mr. Daumat's Civil Laws in their Natural Order, Part II. I. i. t. 1. 
Sect. 2. $. 8. Tis certain that a Baſtard has as near a Relation to his Father as a lawful Child; and many among the Greets made 
no difference between theſe two ſorts of Children, as Mr. Le Clerc has obſerved upon Gen. xxi. 10. where he alledges this Authority, 


O 33 v6bog Torg yvyolorg Igo obever 
Aru 783 Xp15%v yvuyciav Axe Ptow' 
| Soph. in Aleadis apud Stob. Serm. 77. 


A Baſtard's equal to a lawful Heir, 
An honeſt Man is always rightly born. 


The Egyptians, as Mr. Le Clerc, proves in the fame Place by a Paſſage out of Diodorus Siculus, counted none of their Children 


Baſtards, though they were begotten of their Slaves which they had bought. And we may obſerve, that the Patriarchs of the Old 
Teſtament had an equal Regard to the Children of their Concubines, as of their lawful Wives, as appears from the Example of 


2 who divided his Goods equally between the Children he had by Leah and Rachel, and thoſe he had by his two Concu- 


ines. The lame thing is {till in uſe among the Mahometans, as our Author obſerves below, 5. 9. 
| Poor 
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poor innocent Infant ſhould be ſuffer'd to famiſh for 
another's Sin? Yet if the latter be left together 
with the legitimate Iſſue, they ſhall not eaſily 
challenge to be admitted to equal Shares, oleh 


the Parents made expreſs Declaration to this Pur- 


oſe. 

In reſpect of theſe ſeveral parts of Maintenance, 
upon the Parents Deceaſe during the Minority of 
the Children, the Inheritance is not only theirs, if 
he died inteſtate, but farther, it cannot rightly 
be taken from them by his expreſs Will, ſo far 
as is nececeſſary for the obtaining this End. For it 
doth not ſeem probable that a Child of theſe Years 
ſhould be capable of commitring any ſuch Offence 
as might render him unworthy of ſo needful a Sup- 

ort. | | 
: VII. Whatever exceeds this Proportion of Main- 
tenance, is due to the Children, when able to pro- 
vide for themſelves, not ſo much by any expreſs 
Command of the Law of Nature, as upon this Prin- 
ciple, That, commonly ſpeaking, Parents defire that 
none ſhould tare better than their own Children *. 
Theretore "twas a very ſingular Diſpoſal, that of 
Crates the Theban, who lodg'd his Money in the 
Hands of a Banker upon theſe Terms, That if his 
Children proved iguorant, it ſhould be reſtored to them; 
but if they happen'd to be Philoſophers, it ſhould: be 
diſtributed amungſt the common People; becauſe Men 
of chat Proteſſion could be in want of nothing. As 
to what ſome have advanced, That Parents get all 
for the ſake of their Children, and therefore the 
Children, even in the Parents Life-time, have ſuch 
a Right to their Goods, as ſhall be valued againſt 
them, in other Caſes, beyond the Neceflaries of 
Maintenance ; this is abſolutely falſe: For, every 
Man in his Gettings hath firſt of all an Eye to him- 
ſelf, and labours chiefly on his own Account. Horat. 
lib. ii. Epiſt. 2. v. 190, Cc. 


Utar, & ex modico, quantum res poſcet, aceruo 
Tollam; nec metuam quid de me judicet hæres, 
Quod non plura datis invenerit. 


Juv. Sat. xiv. ver. 136, 137. Manifeſta phreneſis 
Ut locuples moriaris egenti vivere fato, 


But what remains above his private Neceſſaries, he 
is willing ſhould paſs to thoſe who are deareſt to 
him, as commonly, his Children * are preſum'd to 
be. And Children have thus far only a peculiar 
Title to hope for their Parents Eſtate, as that in 
caſe of no expreſs Will to the contrary, their Claim 
is preferr'd to all others; and becauſe it very rare- 


ly happens, that Parents are induc'd to lay aſide 


this ordinary Affection. 


who die inteſtate: 


429 


It is well enacted by the Roman Laws, That every 
Parent, who diſinherits his Child, ſhall be cblig d ex- 
preſiy to give his Reaſou for ſo doing; and that ſome 
certain Cauſes only ſhall be ſufficient ro juſtify 
him in this Proceeding, Nay farther, the ſame 
Laws gave the diſinherited Children an Action 3 , 
de inofficioſo Teſtamento ; Of a Will net made accord- 


ing to natural Affection and Duty. The Deſign of 


which was not to bring into Diſpute, Whether or 
no the Teſtator had a Power of tranſmitting his 
Goods to others, rather than to his Children, upon 
juſt Cauſes; but to diſcuſs and examine the Reaſons 
which mov d the deceas'd ro make a Settlement con- 
trary to the common Inclinations of Mankind. And 


if, upon ſuch a Hearing, it was diſcovered that the 


Father thus neglected his Iſſue, either through his 
own abſurd Fanſy and Humour, or through the 
fraudulent Intruſion of others, the Inheritance was 
by publick Authority avowed to thoſe to whom it 
would otherwiſe have deſcended, had the Father 
conſulted with Reaſon and Conſcience in his laſt 
Diſpoſal. And therefore Cicero + well replies up- 
on Erucius, who charg'd his Client Raoſcius with a 
Deſign to dilinherit his own Son, It ought to have 
been the Buſineſs of the Accuſer, to lay open all the 
Sins and Vices of the young Man, which might be ſup- 
pos'd able to incenſe the Father 10 ſuch a height, as 
that he ſhould once entertain a Reſulution of d ing 
Violence to Nature it ſelf, of baniſhing that Aﬀetlion 
which was ſo deeply rooted in his Mind; and, in a 
word, of forgetting utterly that he was a Father. *Tis 
remarkable under what Colour the diſinherited 
Children, by the fame Laws, mov'd for Rc<lict : 
For it being neceſſary that they ſhould ground 
their Complaint on a Suppoſition that the Cauſe 
of their Diſinheritance was unjuſt, they pretended 
in the Form of the Action, That their Parents at 
the time of making ſuch a Will had loſt the uſe of 
their Reaſon. 

Still, as to other matters, a Father ought ſo to fa- 
vour his Children, as not to lay aſide his juſt Regard 
to other Duties. Hence, when he may be judg d 
to have made ſufficient Proviſion for his own Fami- 
ly, he is not in the leaſt hindred from imploying 
his Goods in Acts of Gratitude and Liberaliry? , 
though to the leflening of his Childrens Fortunes. 
Thus in caſe a Man hath either receiv'd extraor- 
dinary Kindneſſes from anocher, or is able by a 
ſeaſonable Beneficence to put ſome great Genius, 
now ſtrugling with Poverty, into a way of doing 
great Service; what reaſon is there but that he 
ſhould be allow'd to deviſe ſome part of his Goods 
to ſuch excellent Uſes? It's plain, Antiquity highly 
celebrated the Action of King Attalus, who hav- 


ing been oblig'd by his Brother Eumenes with very 


Mr. Bazs, NOTES on F. vn. 


This ſhort Story might have been put better in another place. 

2 See Mr. Thomafius's Diſcourſe, entitled, De /egitima viventis, c. 3. F. 23, &c. publiſh'd and maintain'd by way of Diſpu- 
tation at Hall in 1700, where it appears what we are to think of Legitimacy, or of that portion of Goods, be it greater or lets, 
of which according to the Laws and Cuſtoms, Children can't juſtly be deprived by the Authentick Will of their Father. For, 
as Grotius obſerves, l. ii. c. 7. n. 3. Natural Right obliges to give a neceſſary Maintenance to Children, but what is more than that, 
they have no other Right to than what the Conſtitutions of the civil Laws give them. But if any deſire to know the exact Quota 
of the Goods that ought to deſcend to Children, and other things which concern their Legitimacy, let them conſult the Inter- 
preters of the Dige/ts quoted in the following Note, and Mr. Daumat's Civil Laws in their Natural Order, Part II. I. iii. t. 3. 

3 Tnofficioſa querela, which is when the Diſpoſals of Parents are looked upon as contrary to their Duty. See upon this Sub- 
ject, Inſtit. I. ii. t. 18. and Digeſt. l. v. t. 2. De inofficiofo t2/famento, as alſo Mr. Daumat's Civil Laws in their Natural Order, 
Part II. I. 3. t. 2. and the Obſervations of Mr. de Byvnkerthoek, I. ii. c. 12. | 

7 Cicero's Words are, Id erat certi accuſatoris oſicium, qui tanti ſceleris argueret, explicare omnia vitia & peccata flii, quibus 
cenſus parens potuerit animum inducere, ut naturam ipſam vinceret, ut amirem illum penitus infitum ejiceret ex animo, ut denique pa- 
trem eſſe ſeſe ob!iviſteretur. 

See Mr. Le Clerc's Reflections upon what he calls good or had Luck in the matter of Lotteries, c. 12. p. 189, Sc. 
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ſingular Favours, left his Kingdom to Eumenes's Son, 
though he abounded in male Iſſue of his own 7. 
VIII. Neither doth a Father lie under any Ne- 
ceſſity of dividing his Goods amongſt his Children in 
equal Shares; but he may aſſign to one or two ſome- 
what above the reſt, as an extraordinary Bounty; 
either on account of ſingular Merit, or of great and 
illuſtrious Hopes, or even of particular Affection *. 
So likewiſe in diſtributing Portions, a juſt regard 
may be had to the Credit of the Family, that it 


- may hereafter retain its Strength and Splendor. If 
this Intereſt cannot be ſecur'd upon an equal Di- 


viſion of the Patrimony between many Children, 
the Father may, without any breach of the Law of 


Nature, deviſe the chief part of his Goods to one, 


and command the reſt to {it down contented with 
ſmaller Portions. Hence the Rights of Primoge- 
niture * obtain'd among many Nations, which ac- 
cording to the moſt antient Inſtitution, conferr'd on 
the eldeſt Son the regal Government of the Fami- 
ly, the domeſtical Prieſthood 2, and double Share 
of what his Father poſſeſſed, Which double Pro- 
portion was defign'd to defray the charge of Enter- 
rainments, and of religious Ceremonies; as Grotius 
conceives d ©. | 

On the contrary there have not been wanting 
Nations, where the younger Brothers ſucceed to the 
largeſt Share of the Inheritance, or at leaſt have 
their Option, to chooſe what part they like. 

Which Cuſtom is built on this Principle, That the 
elder Brothers have for a lung time enjoy d the Benefit 
of Education from their Parents; of which the younger 
being often depriv'd by too untimely a Loſs, they de- 
ſerve ſome Conſideration to requite and comfort them 
under their Diſadvantage. | 

Tho the latter of theſe Inſtitutions ſeems more 
agreeable to low and mean Families, the former to 
the great and noble. | 

So again, when Daughters marry into other Fa- 
milies 3, tis not neceſſary that they ſhould re- 


ceive Fortunes out of their Father's Eſtate equal to 
q 


2 See Gen. xlviii. 22. 
Bern. Varen. Deſcript. Fapon. c. 15. 
e Bcecler. ad d. 1. 


© In locum Deut. cit. 


B O OK IV. 
their Brothers Shares. For tis a very fooliſh Ar- 
gument to imagine, that a Father muſt needs act 
contrary to his Duty, in making an unequal diſtri- 
bution of his Goods amongſt thoſe whom he hath 
equally begotten, Therefore Pliny d ſpeaking of a 
Lady who had left Two Thirds of her Eſtate to a 
Nephew, and but One Third to a Niece, calls it, 
Honeſtiſſimum Teftamentum, A moſt honeſt and worthy 
Teſtament. ; | 

And hence too it may be appointed not only by 
Statute, but by bare Covenant likewiſe, That Chil- 
dren born in Concubinage, or in ſuch Marriage + 
as is conſtrued good and juſt only in a natural ſenſe, 
not in the Eye of the Law, ſhall claim no more than 


neceſſary Maintenance, or at leaſt ſhall be excluded 


from rhe main Inheritance ©. | 

And here, by the way, we cannot but wonder 
why St. Auſtin f ſhould paſs ſo ſevere a Cenſure on 
the Vocontan Law, by which female Iſſues were 
incapacitated to receive an Inheritance above ſuch a 
certain Sum. It's plain the Hartan Law was far 
more grievous, which utterly forbad the giving 
Portions to Virgins ; for this Reafon, as Plutarch 
tells us 5; Leſt ſome ſhould remain unmarricd fur 
want of larger Firtunes ; and others again be courted 
for their Riches ; but that every Man in ſceting out a 
Partner for himſelf, ſhould lool wholly into the Man- 
ners of the Woman, and make Virtue alone the Rule 
and Standard of his Choice, Nevertheleſs, this is a 
Point which requires great Caution and Prudence, 
leſt a Father ſhould ſow the Seeds of Envy and Ha- 
tred amongſt his Children, if, without very weighty 
Cauſe, he ſhould feem to have treated with unequal 
Favour thoſe who were equal in Merit and! De- 
gree. And the Divine Law of Deut. xxi. 17. is 
grounded on the ſtrongeſt Reaſon; leſt the Father, 


charm'd with the Enticements of his now beloved 


Wife, ſhonld either frame a falſe Cauſe for diſcard- 
ing the Firſt-born, the Son of a former hated one; 
or ſhould catch ar every little Failing to his diſad- 
vantage. Tis indeed altogether the ſafeſt Courſe 7, 

5 nor 


Þ Add Deut. xxi. 17. Of the extraordinary Prerogative of the Firſt-born amongſt the Faporeſe, ſce 


4 Lib. vii. Epiſt. 24. © Vid. Grot. I. ii. c. 7. ſ. 8. ſub fin. 


De Civit. Dei, I. iii. c. 31. His Words are, Ea lege quid iniguius dici aut cogitari poſſit, ignoro, I know 
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Add Lip. Epit. I. xli. Qyintil. Declam. 264. Gell. 1. vii. xii. xvii. xx. & Apophth. Lacon. 227, 228. Edit. Jech, h See Cen. xxxvii. 4. 


 Hiſpanie Regis, c. i. F. 39, &c. and c. ii. F. 10, &c. 


many are deprived of thoſe Eſtates to which their good Fortune entitled them, and common Juſtice would have given them, 


not what could be ſaid or thought of more unjuſt than that Law. The Law he ſpeaks of was made at the Motion of Cats the Cen- 
ſor, and Enacted, That none ſhould leave a Daughter above five and twenty thouſand Seſterces in Inheritance, as Paulus Man::- 
tius (de L. L. Rom.) ſhews from Dio. Caſſ. I. 56. Though Aſconius Pædiauus (ad Orat. Cicer. in Verrem de pretura urb.) reports 
the thing thus: Noconius preferr'd a Law, That 10 Cenſus, i. e. no very Rich Perſon, ſhould make his Daughter his Heireſs. He had 
faid before, the Antients call d thoſe Perſons Cenſi, who oton d themſelves before the Cenjor to be worth an hundred thouſand Sefterces. 


Mr. Bazxs. NO TES on F. vn, vm. 


” The Story in Plutarch is of Attalus Philadelpbus, to whom Eumenes his Brother when he died left his Wife and the Crown 
of Pergamus : For although he had ſeveral Children by his Queen, yet he left his Crown to Attalus the Son of her firſt Husband, 
till that Prince came to be of full Age to reign. Neither of theſe Examples is much to our Author's purpoſe. 

7 See upon this Subject Mr. Buddeus's excellent Diſcourſe, intitled, De Succeſſione Primogenitorum. It is the third among his 

Selecta Furis Nat. & Gen. to which we may join another Diſcourſe in the ſame Volume, intitled, De C:mp. offic. F. 31, &c. 

2 It is not certain that Prieſthood was a Right of Primogeniture. See Mr. Le C/err on Gen. xxv. 31. 

See chiefly the Diſcourſe of Mr. Perigonius, De Lege Voconia, where he ſhews that that Law fixed at an hundred thouſand 
Seſterces, which make 2500 Crowns of our money, the Portion of any Woman, whether an only Daughter or Siſter. 

+ Hence it is that Princeſſes and other Women of Noble Families, when they marry into other Families, ſometimes renounce 
the Succeſſion to a Kingdom, or to the Eſtates of the Families from whence they are deſcended; ſo that neither themſelves nor 
Heirs can put in any Claim to them. See Mr. Buddeus's Diſcourſe, De Teftamentis Summorum Imperantium, ſpeciatim Caroli Il. 


In general the ſafeſt diſtribution of our Goods when we die is according to the uſage of our Country, in my Opinion. 
The Laws have better contrived it than we can, and we had better commit a Miſtake by their Direction, than hazard it raſhly 
by our own Choice. They are not properly ours, fince a civil Preſcription made without us has defigned for the good of our T 
Succeſſors. And though we have ſome liberty allowed by them, yet I take it to be the greateſt and moſt apparent Cauſe, why 


and ſo we abuſe our liberty without Reaſon to follow our idle and private Fanſy —— We take too much to heart our Succeſſions 
by a Male Iſſue, although we could make our names eternal, and value too much our vain Conjectures of what ſhall be, which 
I 


our 


us with childiſh Hopes Tis meer Folly to make extraordinary Choices upon the account of ſuch Imaginations, in which 1 
we are ſo often deceived. The pleaſant Dialogue of Plato between a Lawgiver and his People (De Legibus, l. xi. Tom. 2.) q ; 
will be a Reputation to this Paſſage. Is it not then, ſay they, lawful for us, when we find our End approaching, to diſpoſe of 2 


CRAP. XI. 


not to recede in this Matter from the Direction 
and Diſpoſal of the Laws of our Country. Which 
made my Lord Bacon * obſerve, That younger Bro- 
thers, tho otherwiſe commonly fortunate, are ſeldom or 
never ſo, where the elder are difinherited. 
Hence it is, that in caſe the Father dies inteſtate, 
and the Laws of the Land ordain nothing to the 
contrary, Children ſucceed to the Inheritance with 
equal Shares: Becauſe, when the Point is doubtful, 
thoſe who ſtand related to the deceas'd in an equal 
Degree, are preſum'd to have been equally beloved. 
Now thoſe likewiſe are accounted equal Shares, 
which, tho not ſtrictly ſo, becauſe inferior perhaps 
in Value to the reſt, yet have been taken by any 
one of the Coheirs, either by his own Choice, with 
the conſent of his Fellows, or by their Aſſignation, 
or by the Deciſion of Lots. Quinctilians Obſerva- 
tion (Declam. v. p.65, 66. Edit. Lugd. Bat.) is not 
unworthy our Remark. We have the ſame natural 
Aﬀettion towards all our Children, without any Differ- 
ence or Degree; yet taking each one of them by themſelves, 
we commonly find ſome peculiar Reaſou for our Fondneſs, 
and without breaking the Equality of their Endearment 
10 us, there is ſomewhat again, which by a. tacit In- 
ftin& of the Mind engageth us to ſet our Love deeply 
upon each in particular, as if he were the only Object of 
it. One is recommended by his Precedency in Birtb ; an- 
ether by the Innocence of Infancy ; a third by a ſweet Aſ- 
pet, and a Face that invites a Kiſs : Some are eſpeci- 
ally valued for their honeſt Gravity and ſevere Plainneſs 
of Temper : Ta ſome we love their very Misfortunes and 
Calamities, and embrace with a peculiar Pity a maim d 
Limb, or a weak and diſtemper'd Body. But ſtill the ge- 
neral Equality holds good ; whilſt whatever any of them 
ſeems to want to render him amiable in ene reſpect, is 
made up to him by ſome other Advantage above the reſt. 
IX. But we are obliged to add on this Subject, 
that not only the Laws of particular States, but 
natural Reaſon itſelf allows more Favour to legiti- 
mate, than to natural Children ; though the latter 
partake no leſs of the Father's Blood than the for- 
mer. For they who owe their Birth to a Man's 
irregular Luſt, without any ſerious Intention, can 
on no account enter into compariſon with thoſe 
who were begotten for the Increaſe and Defenſe of 
his Family, and upon the deſire of having Heirs to 
ſucceed him. Bur it any Perſon is inclined to ad- 
vance a natural Son to the Station and the Rights 
of legitimate Iflue, in a ſtate of Nature, he may 
fairly do it after he hath once taken care that no 
Injury ſhall thereby accrue to his Children who 


a E/ay 7. towards the End. 
Baæcler. ad Grot. d. I. Sect. 8. 


b Vid. I. v. t. 27. 1.6, & 7. 


who die inteſtate. 


are properly legitimate, or to any who have ob- 
tain'd the next Right after them: Under civil Go- 
vernment he muſt proceed in the Affair as the 
Laws permit and dire& * *. Ariſtophanes © reports, 
it was one of Solon's Laws, That upon failure of le- 
gitimate Offspring, the Inheritance ſhall be ſhared by 
the next of Kin: But that a Baſtard ſhall not be deem'd 
next of Kin, nor any Relation be ſupp:ſed between him 
and the proper Sons. On the contrary, amongſt the 
Mahometans, as to the point of ſharing the Fa- 
ther's Eſtate, there is no difference obſerved be- 
tween the Sons of the Wite, the Concubine, or the 
Servant-Maid. | 
When a Man is deſirous to raiſe Iſſue rather by 
a Concubine * who hath engag'd herſelf to be true 
to his Bed, than by a proper Wife, for the Benefit 
of his Children by a former Marriage, the Sons of 
the Concubine ſhall, even without 3 any expreſs 
Will of the Farther, be poſtpon'd ; and upon re- 
ceiving moderate Portions, ſhall leave the main In- 
heritance to the others, Yet in caſe a Man hath 
therefore taken a Concubine, that he might avoid 
the Pride or the Expences of a Wife, or will not 
admit her to his Name and Honour, or tor {ome 
other political Reaſons, or on account of ſome 
Covenant or Obligation which he lies under ; 
then the publick Ordinances of the Common- 
wealth are to determine, whether ſuch Children 
ſhall be admitted to an equality with others born 
in lawful Wedlock ; or whether upon failure of 
thele they ſhall exclude the next of Kin. For 
if the Man were abſolutely free from the Re- 
ſtraint of politive Laws, I ſee nothing that could 
be offer'd in prejudice of the concubinary Iſſue in 
this Caſe ; ſince the Cohabiting of their Father 
and Mother amounted in natural Conſideration to 
a true Marriage: Eſpecially if the Father in che 
Buſineſs of their Education, and in his Actions 
and Expreſſions of Affection towards them, hath. 
never made any Diſtinction. Hence I ſhonld be of 
Opinion, that Jacob's Sons, born of his Handmaids, 
ſhould have ſucceeded to equal Shares with the reſt; 
even upon ſuppoſition that their Father had made 
no ſuch expreſs Diſpoſal ; becauſe we do not find 
that he ever treated them in a different manner. 
Bur ſtill, if the Father ſhall particularly declare, 
that he refuſeth to enter into ſolemn Marriage, for 
this Reafon, That what he hath may deſcend to the 
neareſt of his collateral Kindred (as ſome political 
Conſiderations may now and then move a Man to 
do) then even the concubinary Children in the 
4 Add 


C. De Natural. Lib. © In Avibas, ver. 1666. 


Mr. BARE. NOTES on g. vin, IX. 


* our Goods as we pleaſe ? O God, what Cruelty is this ! May we not, according as we find our Family or Friends have been 
* ſerviceable to us in our Sickneſs, old Age, or Buſineſs, give them more or leſs, as we think fit?” To whom the Lawgiver replies 
in this manner: My Friends, who mult ſoon die certainly, it is hard for you to know yourſelves, and what belongs to you ac- 
* cording to the Inſcription at De/phos. As for me, who make Laws, I hold, that you know not what is good for your 
* ſelves, nor what is fit for you to enjoy. Both yourſelves and Goods belong to your Family, as well in preſent as to come, but 
both your Family and Goods belong more to the State. Wherefore, for fear that ſome Flatterers in your old Age, Sickneſs, 
or ſome other Humour, ſhould draw you to make an unjuſt Will unbecoming you, I mult take care. For having reſpect both 
to the publick Intereſt of the Nation and good of your Family, I will eſtabliſh Laws, and make you ſenſible, that (as it is rea- 
i ſonable) private Advantage muſt give place to the publick. Go you on chearfully, where human Neceſſity leads you, it belongs 
to me, who impartially regard things, to take as much Care as I can of the common good, and ſecure what you negle&. ” 
This long Paſſage of Montagne, I hope, will not be tireſome to the Reader, I. ii. See alſo Charroz of Wiſdom, I. iii. c. 14. n. 38. 
and Barons Serm. Fidel. c. 7. in fine. N | 

See Dr. Potter's Antiquities of Greece, 1. iv. c. 15. See alſo F. 6. n. 5. above. 

2 See lib. vi. c. 1. F. 36. following. 5 . | + . | 5 
In the Original Latin the Words are, Etiam expreſſa voluntate patris, which is kept in all the Editions, the laſt put out by 

r. Hertius in 1706. not excepted. But there can be no doubt but £ Word ine after etiam is omitted, and ſo it ought to be ren- 
der'd as the Eng/iſþ Tranſlator has; without any expreſs Will of the Father: For certainly, if the Father had declared kis Will 
about it, it muſt have been followed; | 

| faireſt 


[ES = 
SEE - - _- 
* £® ; n 
— . 


— 


— — — — * — 
wy - ES 8 2 * — N — — — — * 1 * — 
** N 2 3 — 3 — — — Fa , l —_ 
. . c OS 


1 
| 
1 


fl 
'J 
11 
7 
Wn 
9 P 
| 
i: 

} 

48 

4 


— —— 


432 
faireſt Caſe ſhall be allow d to claim no more out 
of the Eſtate than a bare Maintenance, or what- 
ever tue Will of their Father, or the Laws of the 
Land aſſign them more 
As the bare Law of Nature knows no difference 
of Rank and Degree, ſo according to that tis the 
ſame thing whether a Man have Iſſue by a Wife of 
a more illuſtrious, or of a more obſcure Condition, 
provided ſhe is honeſtly betroth'd to him. If there- 
fore in any Place the Children of a leſs noble Mo- 
ther are allow'd leſs Privilege and Favour, this is 
wholly owing to poſitive Conſtitutions. Which 
likewiſe, as they may upon account of ſome Rea- 
ſons of State poſtpone the concubinary to the le- 
gitiniate Race, and not admit them with the aſ- 
cending Line upon failure of the deſcending : So they 
can ſcarce in Equity utterly exclude them, if there 
was no Original Fault in the A& cf Generation. 
But then theſe are by all means to be diſtinguiſh'd 
from Children begotten in a way naturally ſinful, 
as in Adultery or Inceſt : Who, how clear ſoever 
they may be of any ſhare in their Parents Guilt ®, 
yet ſhall on account of it be obliged to reſt ſatis- 
fied with Maintenance only, and ſhall not be ad- 
mitted with the other Children, who were begot- 
ten on the hope and proſpe& of inheritipg their 
Father's Poſſeſſions. But the Parties could enter- 
tain no ſuch hope of raiſing Heirs, when they con- 
curr'd in theſe Impurities ; ſince they wiſh that 
their Sin may perpetually lie conceal'd, rather than 
be the means of producing thoſe who ſhould, as 
it were, bear publick Teſtimony to the Shame and 
the Wickedneſs of their Parents. F 
X. Grotius © farther remarks, that there are two 
more Conditions ſtill required in the Succeſſion to 
inteſtates, That the Children appear to have been really 
begotten by him whoſe Eſtate they claim, and that there 
be no Tokens extant of a contrary Will, For no Man 
ſhews a fatherly Affection for Children begotten 
by others ; and a preſum'd Will muſt always give 
place, when contradicted by an expreſs Declara- 
tion and Diſpoſal. As to the firſt of theſe Con- 
ditions, that ſuch a Perſon was the Father of an- 
other, cannot always be either demonſtrated by 
indubitable Arguments, or ſo clearly made out by 
Teſtimony, as in the Mother's Caſe ; eſpecially 
where Women live under no other Guard or Re- 
ſtraint beſides their own Modeſty and Conſcience : 
The main Proof therefore in this Point is, the cer- 
tainty of Marriage ; by which Union the Wife 
both engageth her Faith to be true to her Hus- 
band's Bed, and likewiſe is plac'd, as it were, un- 
der his Inſpection, he at the ſame time receiving a 
Power over her Body. Now all Perſons are pre- 
ſum'd both to obſerve the Faith they have engag d, 


= Add Becler. ad Grot. d. 1. Sect. 8. 
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b Vid. Gratian. c. 
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to Perſons Book IV. 
and to exerciſe the Power they have reeciv'd, un- 
leſs there be direct and manifeſt Evidence of the 
contrary. So that every one ſeems to be, as it were, 
in poſſeſſion of this Right, that he ſhall be deem'd 
the Son of him who appears to be join'd in Mar- 

riage with his Mother. And no Man, unleſs 
he is out of his Wits, will diſturb himſelf in this 
Poſſeſſion, and accuſe his Mother of Adultery for 
the ſake of finding a new Sire. Julius Sabinus with 
his natural Vanity was ſtrangely exalted by aſcribing to 
himſelf the Glory of a falſe Original ; pretending that 
his Great Grandmother had been very nearly acquainted 
with Julius Cæſar in his Gallick Expedition, Tacit. 
Hiſt. I. iv. c. 55. | | 


Jupiter aut falſus pater eſt, aut crimine verus. 
Jove's a falſe Father, or in Sin a true. 


If others attempt to bring this Matter into Diſ- 
pute, it ſhall be incumbent on them to prove their 
Charge: As for Inſtance, That the pretended Futher 
at the time of the Conception was diſabled by Sickneſs, 
or was abſent in a diſtant Country *. In Xenophon 
(Hiſt. Grac. I. iii. p. 289. Edit. H. Steph.) Age/i- 
laus, after the Death of Agis King of Lacedemon 
his Brother, endeavours to prove Leotychides illegi- 
gitimate upon theſe Reaſons, That his Father had 
{ome time diſown'd him; that he exceeded his Fa- 
ther in Comelineſs of Body; that he was born ten 
Months after the parting of his Father and Mo- 
ther; that his Father Agis had expell'd his Mother 
from the royal Bed, | 

XI. As to the ſecond Condition, it is judg'd 
another Exception againſt a Son's ſucceeding to an 
inteſtate Father, if it appear that his Father hath 
expreſly deſired and declared the contrary : As ſup- 
pole *, if he hath either abandon'd (as was uſual 
amongſt the antient Greeks) or diſ-inherited him, 
as cwas a Cuſtom among the Romans. 

We have before intimated, that very great and 
weighty Cauſes *are requir'd to juſtity either of 
theſe Proceedings. Grotius adds, That Suſtenance is 
ſtill to be allow'd to the abandon'd or difinherited Son, 
unleſs his Crime deſerv'd Death. Tho 1 can hardly 
ſee how it is poſſible, that a Son, during thoſe Years 
of Minority, in which his Father naturally owes 
him Suſtenance, can be guilty of ſuch an Offence, 
as ſhall deſerve either capital Puniſhment, or Diſ- 
heriſon. | 

XII. On the Propoſition which we before ad- 
vanced, That Parents are oblig d to afford Suſtenance 
to their Children, not only of the firſt, but of farther 
Degrees, in caſe their proper Parents, who ought to 
perform this Office, are extinct, is chiefly founded the 


3, Cc. Diſtinct. 56. Diet. loc. Sect. 8. 


as Mr. Bars. NOTES on F. x, xl. 


* Semper certa eft mater, etiamſi vulgo conceperit. 
cando, leg. 5. 


Pater vero is eft, quem nuptiæ demonſtrant, Digeſt. 1. ii. t. 4. De in Jus vo- 


2 The Words of 1 e are ſo miſrepreſented by our Author for want of throughly underſtanding the Greek, that I have 


thought fit to give the 


eader a new Tranſlation of them. Ageſilaus then alledges, That Agis never own'd Lestychides for his Son, 


« and that Leotychides his Mother, who muſt needs know better than Agis, had diſown'd that ſhe ever bore him (for there is no ſuch 
thing in Plutarch, as that he exceeded his Father in Comelineſs of Body, as our Author- tranſlates Toad daa Wut which ſignifies 
only better than he) That by an Earthquake cauſed by Neptune, Agis was toſs'd out of his Bed from his Wife in the ſight of all the 
« World, which evidently proves, that he was not the Father of Leotychides, which was better confirm'd by the time of his Con- 
e ception, which is an infallible ſign in theſe Matters. For when Leotychides was born, it was ten Months after Agis had eſcaped, 
« and never after lay with his Mother. See alſo Plutarch in the Life of Alcibiades, p. 203. Edit. Steph. Theſe Reaſons are 
not very concluding. See upon the laſt Article Joan. Vincent. Gravine Origines Furis Civilis, I. ii. p. 3o1, &c. 


7 See Dr. Potter's Greek Antiquities, 1. iv. c. 1 5 
2 Antenor (in Difys Cretenſ. I. iii. c. 26.) reſolv d 
rey atthe dealing of Aan. 2 


in fine, and Iſaac Caſaubon upon Diogenes Laertius, 1.1. $. 94. 
to baniſh his Son Glaucus from his Family, for making one of Paris's Com- 
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CAP. XI. 


arion; by virtue ot which Children are ſuppos d to 
fil the Place of their deceas d Father , ſo as to be 
allow'd the ſame ſhare in the Family Inheritance, 
as their Father, were he now living, would receive; 
and conſequently to ſucceed on the level with thoſe 
who ſtand in their Father's Degree *. And it 
would indeed be a lamentable Misfortune, if, be- 
ſides the untimely Loſs of their Father, they ſhould 
farther be depriv'd of thoſe Paſſeſſiuns, which either 
the Rule of the Law, or the Deſign of their Proge- 
nitors had given their Parents juſt hopes of enjoy- 
ing“. Bur it in any Place the civil Conſtitutions 
will not admit of this repreſentative Right, the Chil- 
dren, who have been ſo unhappily bereav d of their 
Father and of their Hopes, muſt endeavour to bear 
rhe Calamity as an Affliction which Providence 
hath laid upon them. | 

XIII. Upon failure of Iſſue in the firſt, and the 
other deſcending Degrees, Reaſon ſuggeſted that 
Inheritance ought to turn back into the Line of A, 
cendents 3 as well in conſideration that, for the moſt 
part, either the Pſſeſſins themſelves, or at leaſt the 
firſt Seeds and Principles of them, which the Chil- 
dren afterwards increas'd, proceed from the Pa- 
rents, as becauſe their extraordinary Benefits give 
them an eſpecial Title to this Reward : Who ſince 
they would much rather have deſired, That their 
Children ſhould inherit their Fortunes, yet when they 
ſurvived them, contrary to the ordinary courſe of 


Nature, twas but equitable they ſhould receive, 


however, this melancholy Comfort, of ſucceeding 
to what the Children poſſeſs d. Ti, a Condition 
(as Pliny obſerves) abundantly unhappy, for a Father 
to be the ſole Heir of his own Son * , Panegyr. c. 38. 
Vid. I. v. t. 2. 1. 15. D. De inoffic. teftam. Lib. xxix. 
t. 4. D. Si quis, omiſſa cauſa, &c. leg. 26, Cod. lib. iii. 
t. 28. De inoffic. teſtam. & t. 25. De Iuſtitut. c. 
leg. 9. & Lib. vi. t. 56. ad Senatuſconſ. Tertull. & 
Lib. iii. t. 3. de ſenatuſconſ. Tertull. 

Philo the Jeu , reporting, Thar Maſes eſtabliſ'd 
this Order of Inheritance, That the Sons ſhould ſtand 
firſt, the Daughters next, then the Brothers, and in the 
fourth place the Uucles by the Father's fide, uſeth this 
as an Argument to prove, that Fathers likewiſe may 
inherit what their Sons leave behind; Fr tuould 
be ſeuſeleſs (ſays he) to imagine, that the Uncle ſhould 
be allow'd to ſucceed his Brother's Son, as a near Kinſ- 
man to the Father, and yet the Father himſelf be a- 
bridg'd of that Privilege, But inaſmuch as the Law 
of Nature appoints, that Children ſhould be Heirs to 


2 Add Backer. ad Gret. d. I. Set. 6. 


who die inteftate. 


Equity of that Right term'd, The Right of Repreſent- 


- 4.45 
. 33 | 


their Parents, and not Parents to their Children, Moſes 


paſſed this Caſe over in Silence, as ominous and unlucky, 
and contrary to all pious Wiſhes and Defires : Leſt the 
Father and Mother ſhould ſeem to be Gainers by the 
immature Death of their Children, who ought to be af 
ficted with mos inexpreſſible Grief. Tet by allowing the 
Right of Inheritance to the Uucles, he obliquely admits 
the Claim of the Parents, both for the Preſervation of 
Decency and Order, and for the continuing the Eſtate 
in the ſame Family, | 

Some Parents too have the additional Title of an 
infirm and indigent old Age ; under which ſad 
Condition their Children were otherwiſe obliged to 
maintain them: As one ot the Artic Laws expreſly 
enjoin'd *. Iſæus Orat. vii. The Law commands us 
to maintain our Parents, under which Name are com- 
Prehended not only our Father and Mither, but our 
Grandfather. For theſe are the firſt of cur Kindred, 
and from theſe deſcend the Goods and Furtunes which 
their Poſterity enjoy. Theſe therefore we are neceſſari- 
ly bound to ſupport, even tho they ſhould have nothing 
to leave us. Add, Grot. d. I. Sect. 5. & Ziegler ad d. J. 
Yer in caſe a Father hath without Reaſon grievouſly 
hated and injur'd his Son, without any ſubſequent 
Reconciliation, the Son may juſtly exclude him 
from the Right of Inheritance 3 . It's the ſame 
with him who expos'd his Son, when an Infanr, 
utterly neglecting his Support: For here no doubt 
the Claim of the Foſter-father, who hath under- 
taken the Care and Burthen of the Child's Educa- 
tion, ought firſt to be admitted. Nay, farther it 
ſeems reaſonable, Thar an adoptive Father ſhould 
in this point be preferr'd to a natural Parent; that 
he may recover what he hath expended on bringing 
up another's Child. We are likewiſe to obſerve, that 
the Lawyers do not admit of Repreſentation in the 
aſcending Line, as they do in the deſcending ; that 
is, if a Man die without Iſſue, leaving a Father, 
and a Grand-father by his Mother's ſide, the latter 
of theſe ſhall not be allow'd to make Claim in the 
room of his Daughter. A Rule which ſeems to be 
grounded on this Conſideration, That naturally the 
Hopes of Succeſſion do not aſcend, but deſcend : 
Wherefore, the Son had indeed Hopes of ſucceed- 
ing his Father, and might tranſmit the ſame Hopes 
to his own Iflue ; but the Mother had never any 
Hope or Deſire of inheriting after her Children; and 
ſo could nor, contrary to the Order of Nature, con- 
vey back any ſuch Hope to her own Parents : And 
conſequently, the nearer Claimant here excludes 
very juſtly the more remote +. 


b Vid. Grot. 1. il. c. 7. f. 5. i4igue Ziegler. 


Mr. BARB. NOTES on F. xn, xn1. 
T Sine dubio nepos filii loco ſuctedit, Digeſt. I. i. t. 6. De his gui ſui vel alieni juris ſunt, leg. 7. Quoteungue autem nepotes fue- 
rint ex uno filio, pro uno filio numerantur, ib. l. xxvii. t. 1. De excuſationibus tutorum, &c. leg. 2. F. 7. ; 
2 This Succeſſion by Deſcent (ſucceſſio per ſtirpe,) is diſtinguiſh'd from Succeſſion by Heads ( ſucceſſio per capita) thus: In the 
laſt all the Coheirs have an equal Portion, whereas in the other ſeveral Children have no more all together than a Portion in the In- 
heritance equal to what their Father had, and to what every one of the Coheirs had; who are in the ſame Degree as he was whom 


they repreſent. See Jaſtinian's Novels, 118. c. 1. 


' Pliny's Words are, Sic qrogue abunde miſera res eft, pater filio ſolus heres. 

The Words of the Dige/t are, Nam etſi parentibus non debetur filiorum hwreditas prapter votum parentum, & naturalem erga filiss 
charitatem, turbato tamen ordine mortalitatis, non minus parentibus quam liberis pit relingui debet. 

* Phil;'s Greek is this, Kai rer4pTyv d bio mpdg TATpM; d αονuαti a: afvirTTAaEve; Jr nat arp yivoivr" Rv uinv xaypouipenr r 
yup tunes vroaaPerv, Gt rar AS6AQG vigev xAypov &S6AQMIZOD Bit Thv Tpdg Tv TRTipa ovyyiveiay, 4uriv kQrinero Tv maripa This dar- 
de xijg, GAA' xi 6 vd OU £58 xAypovoraroBai Tolg yoverg Und T2iSwv, dAA WA TETEG nAypovopcTv, TS Wav kKTounTHTOV, xa? FRAALLOn(h0V 
youxaoev, Iva py TaTHp nal wyTyYp Tpocodeieobat Former TH im) wrvphrwpers Tixvois rap ypyTH4X inn, Tales 3' kiTods Ex4rg08 Tors Oeicig 
ig, ive na) duf@oripuy GoxdoyraAL xa} T mprTOVT0G, Kal re u THY &o{av KANoTpiabivar. 

> That Greek Orator's Words are, RA, yag 6 veog TpiQuv Te; yoviag. yours & 8:0! uv / na? rap, nat Thar, nat THIN, ra) 
TYTwv MHTYp Kat rar, £%v £T1 Ya 0v* ExecTver Yo dDYH e Yives £100, nat T4 Exeiver Tapadiforar rol; Eyydvorrs Eiimep AAN Tpi du” 


rug dg, ngv U νο narxaAIaO. 


3 See Juſtinian's Novels, 115. c. 4. and Mr. Daumat's Civil Laws in their Natural Order, Part IT. I. il. t. 2. Sed. 2. F. 4. 
* The Words of the Novel are, Si autem plurimi adſcendentium vivunt, hos præ pon jubemus, qui proximi grads reperiuntur, 


majculos & feminas, five paterni, five materni int. 
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XIV. Wien the deſcending and the aſcending 
Lines both fail, the Succeſſion to inteſtates devolves 
on the collateral Kindred. As to 'the order in 
which they are to be admitted, where the civil Sa- 
tutes do not expreſly ſettle it, tis to be determin'd 
by natural Conjecture: Which always favours that 
Perſon, whom we preſume to have ſtood faireſt in 
the Affection of the deceas'd ; yet ſo, as that we 
meaſure this Affection more by the common Incli- 
nation of wife and ſober Men, and according as 
it tends to the Prevention of Quarrels, than by the 
moroſe Humour of ſome few particular - Perſons. 
Now, according to the Judgment of wife Men, 
natural Reaſon in this Caſe pays an eſpecial Re- 
gard to Nearneſs of Blood, yet ſo as at the ſame 
time to conſider from what Source the reſpective 
Poſſeſſions ſeem'd to flow to the deceas d, or who 
formerly parted with any thing *, or ſuffer'd any 
Loſs upon account of his coming into the World. 
Thus Ariſtotle's firſt Rule * is, The Aﬀettion between 
Parents and Children; and his next, The Love be- 
tween Brethren, arifing from their Relation to the ſame 
common Stock, and improv'd by the likeneſs of Tears and 
Education. After theſe follow Brothers Children, 
and other Relations join'd to us by virtue of that 
fraternal Union. And then, (all theſe being firſt 
conſider'd, whom Nature, as it were, neceſſitates 
us to love and eſteem) in the laſt Place thoſe are 
admitted, whom either paſt Kindneſſes or Agree- 
ableneſs of Temper and Manners, or peculiar Like- 
neſs of Inclinations, or known Fidelity, recom- 
mends and endears. Tully 3 placeth the Degrees 
of Kindred in the Order following: The firſt Soci- 
ety is in Wedlock ; the next in Children; it comes then 
to a Family, and a Community of all things. The Re- 
lation of Brothers comes next ; and after that, of Bro- 
thers and Siſters Children; who, when they are too ma- 
ny for one Houſe, are tranſplanted into others, as into 
Colonies. And then follow Matches and Alliances, with 
increaſe of Kindred, conſequent upon them. Now the 
Relation of Bl,od and the Kindnefs that ariſeth from it 
neceſſarily endears Men to one anther. 

XV. But the high Encomiums given to Friendſhip 


in Authors may raiſe a Doubt, whether Friends 


are not ſometimes to be preferr'd to Relations *? 
Of all Societies, ſays Tully, none hath more of Excel- 
Jency, or of Strength, than wheu good Men, alike in 
Manners, are united by a familiar Acquaintance. 


2 Nicom. viii. c. 14. 
\ 


T 


/ 1 - | 
Of Succeſfſions to Perſons 


So Homer; 2 
A hearty Friend deſerves a Brother's Love. 
And Euripides ; 0 
- A Stranger to our Line, 
It once in Mind and Manners firmly tied, 
Is worth a thouſand Kinſmen. 


And' indeed it frequently happens, that we take 


more Satisfaction in the Company and Converſation 


of an indifferent Perſon, than of one related to us 


in Blood, and intruſt many things with the Secrecy 
and Fidelity of the former, which we conceal from 
the latter. In fine, we addreſs our ſelves more rea- 
dily to ſerve the Friend than the Relation; becauſe 
he, on the other ſide, is the more ready of the two 
to aſſiſt us in any Difficulty. 

But it cannot hence be concluded, That by vir- 
tue of a general Cuſtom, coming up almoſt to the 
Force of a Law, a Friend is to take place of Re- 
lations, though the deceaſed Party ſhould chance 
to have expreſſed more Tokens of Affection to- 
wards him, than towards them. For in the Buſi- 
neſs of tranſmitting an Inheritance, we are not 
guided only by Kindneſs and Good- will, but we 
conſider farther, on whom tis moſt proper and con- 
venient that our Fortunes ſhould deſcend. And 
fince Men are carried on by a general Propenſion to 
wiſh the Family in as good a Condition as poſſible, 
from which they derive their Original, therefore 
tis commonly moſt convenient that our Goods 


ſhould continue in our own Line. Beſides, tis no 


neceſſary Conſequence to ſay, I was highly delight- 
ed with this Perſon's Familiarity and Converſe, 
therefore twas my Inclination likewiſe to transfer 


my Poſſeſſions upon him. For this Friendſhip be- 


tween Perſons not allied in Race, generally extends 
no farther, than to a mutual Signification of Good- 
will, a Communication of Defigns, and the ordina- 
ry Services and Offices of Life. But before I can 
be conceiv d to have join d Houſes, as it were, with 
a Stranger, by conveying to him my Eſtate, twill 
be neceſlary to produce an expreſs and legal Will 
to this Purpoſe. Thus, although according to the 
antient Manners of the Romans, in the Order of 
common Duties, After Parents and Children, the 
firſt Place was given to Pupils or Wards ; the ſecond 
to Clients or Dependents ; the third to Gueſts; and 
the laſt to the Kindred by Blood and Marriage, accord- 


Mr. BARB. NOTES on . xiv, xv. 


7 That is to ſay, if the Goods or Eſtate came by the Father, they ought to paſs to the collateral Kindred on the Father's fide ; 
but on the contrary, if they came by the Mother, the collateral Relations of her ſide ought to be preferred. 
2 That is to ſay, That what Right a Man hath parted with to another Perſon, as ſoon as he is dead, it ſhall return to the ſame 


Man again, or to his Heirs. See \. 17. following. 


3 Off i. c. 16. Of the Relation between Brothers ſee Plutarch. De fratern. amor. and Xenophon, I. viii. Cyr 


in Cyrus's laſt 


Speech, and l. ii. Sacrat. Memorab. Add Backer. ad Grot. dict. loc. 1.9, 10, 11. Towards illuſtrating the Obligation between thoſe 
of the ſame Blood it may not be improper to mention the Law received in the Kingdom of Tonguin, by which all Quarrels ariſing 
amongſt Perſons thus allied, are referr'd to the deciſion of their common Kindred, and not brought into the ordinary Courts of Juſtice ; 
as we are told by Alexander de Rhodes, Itiner. 1. ii. c. 7, 8. Mr. Hertius adds, That there is a Law of the like Nature at Padua, 
about which Marcus Antonius Planco has compoſed a Book on purpoſe. | 

The Original of theſe Quotation is, viz. Of Tully, Omnium ſocietatum nulla præſtantior, nulla firmior, quam cum viri boni, 


moribus fimiles, ſunt familiaritate conjuntti. 


Odyſſ. 8. ult. 


Of Homer. — — OY wiv v naoryv roo Xepeiuv 
Tivsr a dg uv S rarpog 0 Texvuuiva 613y- 
And of Euripides. Qs &vip Gotc To, auvranys Bvparog ov 


Muplov upzioguv Haν,P &vI3p? usb. las · 


Oreſt. 806. 


Further, we may conſult upon this Queſtion Mr. Buddeus's Diſcourſe, intituled, De Comparations obligationum, guæ ex diverſis ho- 


minum ſtatibus oriuntur, F. 35, Ec. among his Selecta Fura Nat. & Gent. 
2 Aulus Gellius's Words are, Conveniebat autem facile, conflabatque ex mori 
pupillos debere ſidei, tutelzque noſtræ creditos [ fs neceſſe efſet in opera danda facienaog; officio alios aliis anteferre] ſecundum eos proxi- 


bus populi Romani primum juxta parentes locum tenere 


num locum, clientes habere, qui ſeſe itidem in fidem, patrociniumpue neſtrum dediderunt, tum in tertis loco efſe heſpites, poſtea ee cog- 


natas adfine/que.” Lib. v. c. 13. 
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CAP. XI. 


ing to the Degree of Nearneſs in which they ſtood ; 
yet in tranſmitting Poſſeſſions this Method of pro- 
ceeding was not in the leaſt regarded. Farther, if 
Friends, in the caſe of inteſtates, were at any time 
to have the Advantage of Kinſmen, this would o- 
n a wide Field for Quarrels and Contentions, as 
well amongſt the Friends themſelves, if they hap- 
en d to be more than one, as between them and 
the Relations. For to take more Pleaſure in a 
Man's Company, or to communicate Affairs more 


| freely with him, is not preſently to be look d on 


as an infallible Token that he ſtands higheſt in our 
Affection. Many times a jocoſe or eaſy Temper, 
Equality of Years, or Sagacity of Judgment, ren- 
der the Acquaintance of a Friend more pleaſant 
or more profitable to us, than that of a Relation, 


who poſſibly may want the ſame Advantages. 


Yet when we are about to diſpoſe of our Goods, 
we are ſeldom ſway'd by this Conſideration to fa- 
vour the former more than the latter. Hefiod's 
Advice will here be good, 


Let not thy Friend thy Brother's Rights invade 3 . 
Laſtly, The Degrees of Kindred are eaſily diſtin- 


guiſn d and reckon'd up; but who will undertake 


to ſettle the Degrees of Friendſhip in ſo exa& an 
order, as to leave no room for Cavil and Diſpute? 

XVI. But till *tis urged with better Pretence, 
That thoſe Friends at leaſt are to be preferr'd to 
Relations in the caſe of Succeſſion to Eſtates, by 
whoſe Bounty, Counſel, or Aſſiſtance the reſpective 
Eſtate was acquird ; it being but equitable, that 
the Goods ſhould return to the place whence they 
originally flow'd. Yet here likewiſe there will be 
moſt plentiful Matter for Contentions; the cutting 


off of which ought to be made the chief Aim and 


Deſign of all Laws. For a Friend putting in his 
Claim with ſuch a Plea, might be well anſwer'd 
to this Purpoſe : That either what he takes for 
Merit was not the conferring, but the returning a 
Kindneſs ; or, that if he was the firſt Benefactor, 
he bath ſince receiv d a ſufficient Requital ; or, that 
he gave without any hope or proſpe& of Return ; 
and deſired, that his Bounty ſhould reach not to 
the Perſon only, but to the Family of his Friend 
or, that what he did was undertaken upon the 
Principle of Glory, or of preſent Advantage; that, 
in caſe we had not found his Aſſiſtance, we did nor 
want Opportunity of being reliev'd in our Diſtreſs 
by other Means; that it cannot certainly be de- 
termin'd how much his Aid contributed to our ac- 
quiring thoſe Goods which he demands to inhe- 
rit: And then again, that he, who hath been only 
uſeful to us in getting a thing, tannot preſently 
require, that we ſhould admit him to hold the 
thing in common with us. Farther, That the 
good Offices of Friends would be turn'd into a 
mercenary Service, or rather into perfect Uſury, it 
they were to be advanced to the Eſtate of inte- 
ſtates, before the Relations of the deceas'd : For 
then a Kindneſs to another could not be ſuppos'd 
to be conferr'd with any other Deſign, than that 


the Receiver ſhould only for a little time be the 
Steward and Keeper of what was beſtow'd; or 
ſhould reſtore it with large Increaſe at his Death. 
Therefore, when there is no expreſs Diſpoſal extant 
in Favour of the Friend, the Right of the Kinſmen 
ſhall obtain: Yer ſo as that, together with the 
Goods of the deceaſed, they ſhall likewiſe take up- 
on themſelves his Obligation towards this great 
Benefactor; and ſhall endeavour, as far as in them 
lies, to repay it in a moſt grateful manner, acknow- 
ledging by whoſe Aſſiſtance they arrive at ſo ample 
an Inheritance. Nor is it reaſonable for any Man 
obſtinately to urge againſt this Judgment that Say- 
ing of Ariſtotle Me ought rather 0 requite a Be- 
nefactor, than to oblige a Friend, if both cannot be 
done together. Or that of Cicero, There is no Duty 
more neceſſary, than that of repaying Kindneſſes. And 
again; There being two Kinds of Liberality, one of 
beſtowing, the other of returning a Benefit ; whether or 
no we will beſtow, depends on our own Choice; but not 
to return the Favours of a good Man, is abſolutely un- 
lawful, provided it may be done without injuring any 
other Perſon : Or that of Phocion 3 (in Plutarch's 
Apophthegms) who being ſeveral times called up- 
on to give ſomewhat towards the Expence of a 
Sacrifice, whilſt all the reſt contributed that were 
about him, anſwer d, It would be a Shame to give you, 
before I pay this honeſt Man ; pointing to a Creditor 


of his that ſtood by. Add. lib. xxxix. t. 5. leg. 1 2. 


D. de Donation. Becauſe indeed, the Buſineſs of 
Succeſſions to inteſtates by no means can be, or 
ought to be exactly ſquar d in all reſpects accord- 
ing to the Rules obſerv d in conferring and in re- 
turning Benefits. For the latter are guided by the 
Virtues of Humanity and Bounty, and, properly 
ſpeaking, are vouchſafed to thoſe only, who had 
no ground to expect them from us, but what is 
owing to the Suggeſtions of theſe Virtues in our 
Mind. Whereas the former are built on other 
Foundations, on the Obligation we lie under of 
making Proviſion for ſome particular Perſons, on 
nearneſs of Blood, and on that Propenſion to ad- 
vance, improve, and preſerve our own Family, en- 
join'd by the Dictate of Nature. J1ſzus Orar. 6. +, 
All Perſons, as they approach near their End, are pro- 
vident in diſpoſing of what they poſſeſs, leſt they ſhould 
bring their Family to Ruin and Deſolation, And in 
this Affair, that which ought to be our principal 
Care is, That we eſtabliſh fo clear a Method, as 
ſhall be expos'd, as little as poſible, ro Contro- 


verſy and Doubt. Now, there can be no ſuch Way 


or Method more ready than this, That in default 
of an expreſs Diſpoſal by Will, the Inheritance 
ſhall paſs down according to the different degrees 
in which the Relations of the deceaſed ſtood nearer 
to him one than the other. 

Hence Authors have remark'd, That Succeſſions 
to inteſtates proceed in a contrary courſe to the 
Rule of common Kindneſs ; it being in the former 
the more neceſſary Duty to give, in the latter to 
repay As, in the Caſe before us, our Children 
have the Preference of our Parents, to whom we 
are much more indebted and engaged. Luciaz Ab- 
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3 Heſiod's Words are, Mud uaoryvyTe dc Te Erarpov. See alſo Mr. Sacy's Treatiſe of Friendſhip, p. 155. 
* Ariſtotle's Words are, *EvepyiTy dvraTvo3oTiov XD AAA e, J race JoTtuv: ikv daf nh fv3ixyra. 


2 Ciceros Words are, Nullum officium referenda gratia magis neceſſarium eſt. Alſo, Cum liberalitatis genera ſine, unum dandi 


beneficii, alterum reddendi, demus necne in noſtra poteſſate eſt, non reddere bono viro nox licet, modo id facere poſit fine injuria. 
3 Phzcion's Words are, Puderet me vobis dare, & huic, (Sars is demonſtrans) non reddere. 
+ Tſeens's Greek is, ayreg of T6AvvTHonv ARTE; Tpivoraey FotgvTar db, Cavs WA TEepyuaouct Tu; FAST FE95 GuTay en 
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dicat. Ti the Ordinance and Appointment .of Nature, 
that the Affection of Parents towards their Children 


ſhould exceed that of Children towards their Parents. 


Comp. Bæcler. ad Grot. d. I. Yet in what hath been 


here offer d, we would not be underſtood to inſi- 
nuate, as if the Duty of Gratitude were to be al- 
low'd no Place in the laſt Diſpoſal of our For- 
tunes; but only that 'rwonld be inconvenient to 
go about to ſettle a general Method for the Eſtates 
of inteſtates. to be guided by, taken barely from the 
preſum'd Will of the Party deceaſed, touching the 
Exetciſe of this Virtue. | 


XVII. From what hath been laid down, it ap- 


pears, that of all the collateral Line the Brothers 


ſtand neareſt to the Inheritance ; as well on the ac- 


count of the moſt ſweer and hearty Affection by 


which they commonly are engag'd to us, as be- 
cauſe they, on the ſcore of raifing their Brother's 
Fortunes, receiv'd ſmaller Portions out of their 
Quintil. * Declam. 321. pag. 509. 


Father's Eſtate. | 
init. Edit. Lugd. Bat. What Friendſhip tan be ſo hap- 


py as that which imitates brotherly Affection? Certain- 
ly, when we would complement thoſe whom we take for 
our Friends, Flattery itſelf cannot invent a higher En- 


dear ment than the Name of Brothers. With whom 


the Siſters are likewiſe to be admitted, at leaſt to 
thoſe Goods which were either brought by the 
Mother, or lately acquir'd ; but they have not the 
ſame Title to the Father's Poſſeſſions, which are 
uſually deſign'd to preſerve the Splendor of the Fa- 


mily ; whereas Women, for the molt part, marry 


out of their own Line. Brothers by the Father's 


ſide, in the paternal Inheritance, exclude thoſe by 
the Mother's fide ; as again, in the Fortunes left 


by the Mother, the latter have the Preference of 


the former. In Goods newly gotten ſince the time 
my Father married the Mother of my Half Bro- 
ther, tis convenient that I ſhould carry off the 
largeſt Share ; ſince toward the acquiring theſe 
Goods the Man uſually contributes more than the 
Woman. Upon Default of Brothers, the Brother's 
Sons ſhall come in; tho” it ſhould ſeem that theſe 
ought at the ſame time to let in the Great-Uncles, 
becauſe they too had ſmaller Fortunes, on account 
of dividing the Eſtate, with the Father of the de- 


ceaſed. The ſame is to be ſaid of Siſter's Sons, 


and their Great-Uncles by the Mother, with re- 
gard to the Mother's Goods. And this Order and 
Method ſhall be continued down in all other In- 
ſtances; but ſtill with this Proviſo, That where 
the paternal Line fails, there the Mother's Kindred 
ſnall be admitted to the Father's Eſtate, and ſo the 
Kinſmen by the Father, to the Mother's Goods. 
upon failure of her own Line. 

XVIII. .But we ought well to obſerve, That the 
Rules which we have propos'd for the determining 
this Matter are ſtiled natural, not becauſe they are 


ſo exactly preſcrib'd by any Precept of the Law of 
 .® Theocrit. Idyl. xvi. 59, The Living waſte the Fortunes of the Dead. 


Nature, as that they cannot be alter d; but be- 
cauſe they are in the higheſt Manner agreeable to 
the Law ot Nature, and ſeem to be the moſt ready 
Means of cutting off all Diſpute, in caſes where 
either the expreſs Will of the deceaſed, or the na- 
tional Laws are ſilent. Yet indeed in the whole 
Subject and Compals of the civil Ordinances, there 
is ſcarce any thing about which they are found 
more careful and ſolicitous, than about the Diſpo- 
ſal of Inheritances, not only for the Prevention of 
Quarrels amongſt Relations, but likewiſe becauſe 
tis the Intereſt of the Publick to have this Buſi- 
neſs ſertled, and moderated according to the Ends 
and Reaſons. of particular Governments. Hence 
in ſome Places the Power of making Wills is left 
very free and wide; in others it is more or leſs a- 
bridg'd and reſtrain d. Amongſt the Romans 'twas 
one of the Laws of the Twelve Tables :, That 
whatever a Maſler of a Family ſettled or bequeath'd with 
regard to his Family, or to his Fortunes, ſhould ſo ſtand. 
Which was borrow'd from the Syſtem of Artic Laws 
compoled by Son: For thus Plutarch) * reports, 
Thar the Ordinances of his, by which he gave free Sub- 
jects the liberty of making Wills, which they never en- 
joy d before, was moſt greedily embrac d, and was e 
ſteem il moſt juſt and right. Now the Reaſon which 
moved Solon to the paſſing this Act, was not that 
he intended to defraud the neareſt Relations of 
their Right of Kindred, but that by ſetting before 
Mens Eyes this common Advantage, he might en- 
gage them all to contend with each other in good 
Offices, and that Relations might keep the greater 
Affection and the ſtriẽter Ties amongſt themſelves, 
conſidering that they muſt exceed Strangers in 
Kindneſs and Good-will, if they deſired to be ad- 
mitted before them to the Wealth of the Family. 
Demoſt hen. adverſ. Leptin. p. 3 74. Edit. Gene v. Men 
Solon enatted by Law, That every Man who wanted 
legitimate ſue, ſhould appoint for his Heir whom be 
pleari'd : he did not rob the next of Blood or Aﬀmnity 
of their Right of Kindred, but that by propoſing this 
common Advantage, he might engage Men to contend 
with each other in good Offices 2. Beſides, it ſeems 
more ſuitable to Liberty, and to the full Extent of 
Properties, That xo one ſhould be forced to leave his 
Goods, but to thoſe only whom he lyved mire than others. 
To which we may add, That we often conceive more 
probable Hopes, that a Stranger to our Bliod may bet- 
ter imploy our Pefſeſſions in the Service and Aſſiſtance 
of Virtue, than ſome near Kinſman, whom the Expe- 


Hation of a rich Take itance frequently ſeduceth to 


Luxury and ldleneſs* . And laſtly, That tis ſome 
Comfort, under the Neceſſity of a mortal Condition, if a 
Man may confign over what he ha:h git by his own La- 
bour, to theſe whom he looks upon as his deareſt F iends b. 
This Exception only there was in Solou's; That 
thoſe ſhould not be permitted to make Mills, who had 
legitimate Male Children living, to whom the paternal 


d [focrat. Æginet. 
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T Quxinctilian's Words are, Quæ poteſt amicitia effe tamen felix, que imitetur fraternitatem Certe 919%iens blantiri volumns bit 
ui effe amici videntur, nulla adulatio procedere ultra hoc nomen poteſt, quam ut fratres vocemus. Read Cyrus Speech to his Children 
in Xenophon Cyroped. Lib. viii. Val. Maximus, 1. v. c. 5. and Stobæus, Serm. 82. 

See this Law quoted, lib. i. c. 6. $. 6. n. 6. aforegoing. See alſo two Diſcourſes of Mr. Thomaſuss about the Original of 
Wills, and the Formalities uſed in making them, c. intituled, the one, Prima & initia ſucccſſianis teſtamentariæ afu Romants 3 
the other, De ſenſu /egis Decempiralis teſtamentariæ; both printed at Hall in 1 705. 
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CAT. XI. 


Taheritance was Beyond all Controverſy due. It cannot 
be denied, but that under this ample Power of diſ- 
poling of Goods by Teſtament, there crept in, as 


= 


well at Athens as at Rome, a prodigious Spawn of 


Cheats, like a peſtilential Infection; ſuch as para- 
ſitical Flattery and Inveigling, eſpecially of old 
and childiſh Perſons, Circumventions, Forgery of 
Writings, and the like. | 4 


_  Bodinus * chiefly objects againlt theſe teſtamen- 
tary Conſtitutions of Solon, That they allowed Men 
to bequeath by Will Real as well as Perſonal Eſtates. 
By which means, as he obſerves, whilſt many of 
thoſe Eſtates might happen to fall on one Perſon, 


there aroſe a vaſt Inequality of Wealth between 


the Subjects, whence the Poor grew envious to- 
wards the Rich; the Rich proud and inſolent to- 


wards the Poor; Miſchiets that have a peculiar 


Tendency to the diſturbing and ſubverting of Go- 


vernment: Eſpecially ſince the Proverb is often 
made good, That the more a Man hath, the more he 


ſoall have, But Bodinus obſerves, That tis the In- 
tereſt of States, where the ſupreme Power is lodg'd in 
the People, to take care that ſome few Perſons do not 
exceed the reſt by too vaſt a Diſproportion. Which like- 
wiſe was the Reaſon of that. Jewih Law, for- 
bidding the perpetual Alienation of Land; and of 
that other, by which Women who had receiv'd 
Land in Inheritance, were enjoin'd to marry into 
their own Tribe, leſt otherwiſe the Land ſhould 
pals from one Tribe to another ©. 

Ariſtotle 3, amongſt his Rules for preſerving a 
tdemocratical Government, gives this as one, That 
Inheritances ſhould deſcend not by Teſtament, but by 
Kindred, and that no Perſon ſhall have more than one 


Inberitance, becauſe thus the Fortunes of Men will be 


kept more upon a Level, What Miſchiets were intro- 
duced into the Spartan Commonwealth by that 
Liberty of Teſtaments, which Epitades the Ephorus 
ſer up in oppoſition to Heugus s Laws, may be read 


at large in Plutarch's Life of Agis 4. Amongſt o- 


ther Nations Men were allow'd no Liberty in'this 
Point; or if they had any ſuch Privilege, it was 
very much abridg'd, and reſtrain d. 5 

Of the Hebrew Laws in this Particular, Selden © 
and Gretius * give a full Account. Of the antient 
Germans Tacitus ® reports, That they had no ſuch 
things as Milli or Teſtaments, but every Man's Chil- 
dren were his Heirs and Succeſſors ; and, in default of 
Children, thiſe of the next Degree, as Brothers and Un- 
cles by beth Parents, Which Place of the + Hiſto- 
rian, why we ſhould interpret with ſome in this 
manner, that the Germans, who had not yet learnt 
the Uſe of Letters, did not make uſe of formal and 
written Wills after the Rman Cuſtom, which Ta- 
citus tor the moſt part hath an Eye to in that De- 
ſcription, we cannot yet find ſufficient Reaſon. 
For amongſt the Romans themſelves Teſtaments by 


| Word of Mouth 5, and without Writing, were alſo 


Lib. v. c. 2. De Republ. 
d Add Ariſtot. Polit. xi. 9. 


„ Levit. xxv. 10. Upon which fee Mr. Le C/erc's Comments. 
De Succeſſianibus ad bona Hebreorum, eſpecially in c. 24. 
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allow'd. And therefore if Tacitus had deſign'd to 
obſerve, That only written Wills were thoſe with which 
the Germans were unacquainted ; he would have ex- 
preſs d himſelf more particularly and diſtinctly. 

Beſides, That the Rights of Kindred were ho- 
nour d with the higheſt Reverence and molt ſacred 
Veneration amongſt thoſe People, appears from 
what the ſame Hiſtorian afterward remarks,, The 
greater number of Relations any Man hath, whether by 
Blood or by Marriage, the more Reſpect is paid him in 
his Old Age. Nor are any Rewards allow'd to. comfort 
Perſons under the Misfortune of being childleſs. Every 
one locks on it as his neceſſary Obligation, to undertake 
the Quarrels of his Father or of any near Kinſman, 
as well as their Friendſhips and Alliances, In many 
parts of Germany at this Day, if a Man hath a Son 
born to him, tis an uſual Expreſſion to ſay, He 
hath got an Heir. 

Again, It doth not appear why a Nation, ſuch 


as the old Germans then were, quite ignorant of 


the ways of heaping up Wealth, content with the 
poor accommodation of houſhold Conveniences, 
and ſcarcely deſiring any farther Advantage from 
their Fields, their Cattle, and their Pains in hunt- 
ing, than a daily Subſiſtence; why ſuch a Nation 
ſhould have any Reaſon to deſire the privilege of 
Teſtaments. It being an idle and unneceſſary Care, 
for thoſe who follow this way of Life, to covet to 
themſelves any large Extent of Land. Nor is the 
making of a Will ſo neceſſary a conſequence of 
Preperty, but that a State or People may introduce 
{ome one uniform Method of Inheritance, without 


any ſuch expreſs Diſpoſal. And this will eſpeci- 


ally hold good of that People, who, as Tacitus in- 


forms us, aſſigned ſuch a Tract of Land to ſuch a 


number of People; who afterwards purcellid it out into 
private ſhares, according to the Worth and Eſteem of 
particular Perſons, If it be ſaid, Thar theſe Men 
were wont, however, at their Deceaſe, to leave 
ſome ſort of Orders and Injuctions to their Fami- 
ly, we deny that every Act of this kind comes up 
to the nature of a Teflament *, 

This method of Succeſſion, as tis the moſt plain 
and ſimple, and molt agreeable to the common In- 
clinations of Nature, ſo hath it an eſpecial Ten- 
dency to the keeping up an equal Proportion in 
the Wealth of the Subjects, to the ſecuring a Supply 
of Natives in a juſt and proper Number, and to 


the preſerving the Eſtates and the perpetuity of Fa- 


milies“. 

It hath likewiſe been the common Opinion, that 
this muſt prove a new Bond of Affection betweeh 
Relations, and engage them more heartily to pic- 
mote each other's Good, whilſt they confider'd, 
that they were of neceſſity to ſucceed each other 


in their PofleTions. To this Point belongs ti.e Paſ- 


ſage of Plato, lib. xi. De Legibus, quoted by Ero- 
tius, and explained by Bæcler. Allo that Pliny in 


© See Numb. xxxvi. 8. 
f Add Numb. xxvii. 8, &c. 


Cap. 20. h The Arabian Impoſtor hath likewiſe publiſh'd Laws to regulate Succemons, in his Alcoran under the Chapter 


of Wives. See Bacon's Hen. VII. p. 127. 
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3 Ariſtotle's Words are, Ka} T&; xAaypovorfag py uari Idow efvar, AAR narh yivec, (433 The wy þ mils Tov dre nAypouetuery g 
yup AU 6pardTepar al gala ev, na} Tov daropuv ele ivIopiay Rv xabigaivro TI6.25, Ariſtot. I. v. c. 9. in fin. See allo, I. ii. c. 9. p. 329» 
See Mr. Thomaſius's Diſcourſe, De origine ſucceſhonis teſta mentariæ, F. 39, Sc. | 

+ Viz. Mr. Bæcler upon Grotiys, c. vi. p. 235. See Mr. Buddeus's Diſcourſe, De Teftamentis Summer. Imperant. &c. c. 1. f. g. 
We call theſe fort of Wills, Te/amenta Nuncupativa, or N uncupative Wills, becauſe the Teſtator aurcupabat hæredem aut vo- 
luntatem ſuam, i. e. he named his Heir or his Will. By the Roman Laws they were as good as written Wills, provided that the 


Teſtator declared his Will by word of Month in the preſence of ſeven Witneſſes, Iz it. J. ii. t. 10. $. 14. 
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his Panebyr. Cc: 37. ſo highly commends, that the 


twentieth part was releaſed to the Heirs of Fami- 
lies, Quod manifeſtum erat, quanto cum dolore latum, 
diſtringi aliquod, &c. becauſe tis plain, that Men 
would bear ir with great Grief, or rather never en- 
dure it, to have any defalked and taken from thoſe 
Goods which they by Blood and Relation merited, 
and which they looked upon as their own, and to 
deſcend to the next akin, as their Inheritance. 
And Publius Syrus 5 ſaith, Haredem ſcire utilius eſt, 
quam quarere, i. e. It is better to know than ſeek 
an Heir, ver. 255. And yet thoſe Governments 
ſeem to have ſettled the Matter with moſt Pru- 
dence, which left Men the Privilege of diſpoſing 
by Will thoſe Goods only which they acquired by 


their proper Induſtry, ordaining, That whatever 


they received from their Parens or Anceſtors, ſhould paſs 
down again to their neareſt Relations, For by this 
Method all the Reaſons produc'd on both fides of 
the preſent Queſtion are moſt happily brought to 
4 Temperament and Union. 

It is altogether ſtrange to the Manners and Cu- 
Roms of us Europeans, what we are told of the 
People of the Kingdom of Sinm, That thoſe who are 
Men of Subſtance amongſt them, are commonly oblig d 


to parcel out their Wealth into three Diviſions, one of 


which goes to the King, another to the Prieſt (whence 
likewiſs the funeral Charges are defray d) and the third 
only to the Children, And no leſs ſtrange is the Pra- 
ctice of the Ethiopians on the Coaſts of Guinea; 
where the Goods of either Parent do not deſcend 
to their Children, but to the neareſt of their other 


Kindred. 
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XIX. The Heir by Wil, and the Heir at Lau, 
though they ſucceed in a different manner to their 


reſpective Eſtates, yet have this Obligation com- 
mon to them both, That they ſhall diſcharge the Debts 


of the deceas d. And that not ſo much on account 
of any tacit Engagement which they have entred 
into to this purpoſe *, as becauſe theſe Debts are 
a neceſſary Burthen affecting the Poſſeſſions in the 
manner of a tacit Mortgage. For, as Quinctilian 
obſerves *, Such is the Nature and Condition of In- 
heritance, that the Creditors muſt firſt be ſatisfied be- 
fore it can effeftually take place. And ſo much only 
is to be reckon'd a Man's Eſtate, as remains when 
all are paid their own . Whence, likewiſe, "cis 
moſt highly agreeable to natural Equity, that the 
Heir be not charged with Debts above the Value 
of the Inheritance. Nor ſhould we omit whar 
Gabriel the Sionite tells us in his Book of the Man- 
ners of the Eaſtern Nations, That the Muſſulmanni, 
when they make their laſt Will, are bound to reſtore all 
that they have taken by Rebbery or Violence, to the pro- 
per Owner, from whom they receive a formal Diſ- 
charge in Writing : Aud if they know not the Perſon 
to whom Reſtitution ſhould be made, they lay out the 
Sum in publick Buildings, as Hyſpitals, Moſques, or 
Bagnio s, or elſe bequeath it to the Poor, or to ſome re- 
ligious Order, x 
In Ferdinand Pinto, Cap. 21. the Chineſe Hermit 
adviſeth Antony de Faria, who had been guilty of 
Sacrilege, to do theſe three things for his Soul's 
Health ; to reſtore what he had taken away, to beg 
pardon for his Offences with Tears, and to diſtri- 
bute largely in Charity to the Poor. Add. Cap. 60. 


= On which Reafon depends that diſpoſal of tlie old Roman Law, which we meet with in I. xxix. t. 2. 1 8. Dig. De acguir. 


- vel omitt. hered. 


Mr. BARB. NOTES on F. xvm, xix. 


s Gruter in his late Edition of Publins Syrus reprinted in 1708, reads theſe Words diverſely thus, Heredem ferre honeſtius ft, 

am guerere, It is more prudent to reſolve to leave that Perſon for an Heir, whom the Laws appoint for our Succeſſor, than to 
a 4 | : boy $ appo , 
ſeck for another to whom to give our Goods, which is a different Senſe from the other reading. | | 
7 Duinfilian's Words are, Nam patrimonii in alium tranſituri ea ratio eft, ut primum credito ſatisfiat. The ſame Author had 
before ſaid, Bona porro guæ ſunt ? ut opinor, ea quæ detractis alienis deprebenſa ſunt. | 

2 So the Law teaches, Id enim bonorum cujuſque intelligitur, quod Eri alieno ſupereſt, Digeſt. 1. xlix. t. 14. De jure fi/ci, leg. 11. 
See l. iti. t. 6. De calumniatoribus, leg. 5. in princip. Lib. xi. t. 7. De religiai & ſumpt. funerum, leg. 14. F. i. L. xvi. t. 3 
Depofiti vel contra leg. 7. f. i. Lex Miſigotborum, 1. vil. t. 2. c. 19. ; 


C HAP. 


Car. XII. Of Uſucapion, &c. 439 
e 5 
. Of Uſucapion or Preſcription. 


1. How. Uſucapion and Preſcription differ. | vn. Many refer Uſucapioa to civil Right. 

u. What Uſucapion is by the Roman Laws, aud || vu. Whether Uſucapion can ariſe from a tacit De- 
where it takes place reliction of the Proprietor. 

ut, How far honeſt Dealing is required in Uſuca- Ix Ut Joes to depend upin the tacit Agreement of 

ion. ä at ions. | 

Iv. Continual Poſſeſſion is required. x. How Uſucapion may be prejudicial to Child. en net 

v. The Reaſons of introducing Uſucagion. yet born. | 

vi. Whether the Law for Uſucapion be penal. | xI. Uſucapion is alſo in uſe among divers Nations. 


T belongs to our preſent Deſign to enquire like- theſe different Names are frequently taken for the 

wiſe concerning that Method of Acquiſition, by very ſame Notion : and the latter now prevails in 
which he who hath gotten Poſſeſſion ot what was common Uſe, aud is the Term by which wwe render the 
really another's *, by a juſt Title, and with honeſt former. 
Intentions, and hath alſo held it for a conſiderable It may be worth our while to premiſe, what the 
time without being diſturb'd or oppoſed, obtains Roman Law appointed or directed in this matter; 
the full Propriety of the thing thus poſſeſs d, ſo as becauſe we ſhall hence eaſily gather how far the 
to extinguiſh all the Rights and legal Claim of the Buſineſs depends on poſitive Conſtitutions, and 
former Owner. 'This the Roman Law terms Uſuca- how far on the Laws of Nature. 
pio, becauſe the thing is, as it were, taken and ac- II. Preſcription, as Modeſtinus * * defines it, is the 
quired by long Uſe or Paſſeſon. Addition of a Property, by means of long Piſſeſſiun 

The Word Praſcriptio in the Senſe of the ſame continued to the Term of Tears fixed by the Law. Cu- 
Law imports ſtrialy * that Plea, Demur or Ex- jacius and others, on the Authority of Ulpian, uſe 
ception, by which the Perſon thus in Poſſeſſion in- the Word adeptio inſtead of adjectio, Acquiſition in- 


'ralidates the Claim of the firſt Proprietor, Though ſtead of Addition; but we do not apprehend that 


2 Digeſt. I. xli. t. 3. I. 3. D. De Uſucap. leg. 3. 
Mr. BAR B. NOTES on Chap. X. F. i, ii. 


7 This is a very conſiderable ſort of Acquiſition. See n. 1. upon F. 1. of chap. x. It hath alſo a place among ſeveral People 
in the manner, which ſhall hereafter be explained. The Author in his Abridgement of the Duties of Man and Citizen, 
I. i. c. 12. f. 14. ſpeaks of two other kinds of Civil Acquiſitions. The firſt is that which is gained by the Sovereign, or the Laws, 
which deprive a Criminal of all, or at leaſt part of his Goods, and confiſcates them or gives them to the Perſon damaged, which 
is treated of at large, 1. viii. c. 3. The other is obtained by Arms, or Right of War. But ſee what is ſaid of this, c. 6. H. 14. above. 

2 The word Preſcription will beft expreſs the Latin Uſucapio in our Language, and therefore we ſhall treat of it under that Name, 
unleſs ſome ſpecial Reaſon oblige us to uſe the Word Ujucapion. 

1 Befides, Preſcription has not only reſpe& to Property, but it deſtroys other Rights and Actions, when Men are not careful 
to maintain them, and preſerve the uſe of them during the time limited by the Law. Thus a Creditor, who has not demanded 
his Debt during that time, diſcharges the Debtor And he that has enjoy'd the Rent of certain Lands ſo long, can't be diſpoſſeſſed, 
though he has no other Title but his long Poſſeſſion. See Mr. Daumat upon this Subject in his Civil Laws in their Natural Order, 
Part. II. I. iii. t. 7. Sect. 4. and Mr. Titius's Obſervations on Lauterbach, Obſ. 1033. As alſo, in his Jus Privatum Romano-German. 
I. ii. c. 9. We ſhall hereafter explain, how far Preſcription is of natural Right, and what Civil adds to it. As to what we have 
to ſay about the Preſcription of things Incorporeal and their Rights, we are to obſerve, that by Natural Right alone Preſcription 
does not aboliſh Debts ; ſo that tho? neither the Creditor, nor his Heirs have demanded any thing for a long time, his Right is not 
extinguiſhed, nor is the Debtor fully diſcharged. This Mr. Thoma/ius proves in his Diſcourſe, De Perpetuitate debitorum pecuniario- 
rum, printed at Hall in 1706. Time, ſays he, in it ſelf is of no force, either to get or loſe one's Right; it muſt be accompanied 
« with ſomething elſe, which muſt give it that Power. For no Man can be deprived againſt his Will of that Right he has got by 
* the conſent of another, but by his own free Releaſe. He does not diſengage himſelf by acting contrary to his Engagements; and 
« indelaying to execute them, he lays no new Obligations upon him to indemnify the Perſon intereſted; ſo that the Engagements of a 
bad Paymaſter become greater and ſtronger every day, and can't be judg'd by Natural Right alone to change their Nature, and 
* come to nothing at a certain Period of Time. It is alledged in vain, that it is the Intereſt of all Mankind, that Proceedings in Law 
e ſhould not be eternal: For 'tis no leſs the common Intereſt of Man, that every one ſhould keep his Word, and that bad Paymaſters 
< ſhould not enrich themſelves without contradiction at the Expence of the Lender; that Juſtice be done, and every one obtain his 
* own Right. Moreover, tis not the Lender that troubles Mankind in requiring what is due to him, but the Debtor who owes, and 
* will not pay. For if he paid his Dues, there would be ne ground for an Action. Nor is that Pretence better grounded, that 
« *tis the Negligence of the Creditor in not demanding his Debt, that is the Cauſe of his loſing his Right, and authorizes his Pre- 
* ſcription. This can only have place among ſuch as live one with another in the independent State of Nature. Suppoſe the Creditor 
be very negligent, can his innocent Negligence deſerve more to be puniſh'd than the noxious Malice of the Debtor ? Or ought he not 
rather to be puniſhed for his Injuſtice ? Did he defer the Payment ſo long a time without any ill deſign, yet is he not as much to 
ebe blamed for his Negligence ? Does not the Obligation of keeping Word oblige the Debtor to ſeek for his Creditor, rather than 
* the Creditor for the Debtor ? Why then, if ſo much Prejudice muſt come by Negligence, why ſhould it fall rather upon the Cre- 
e ditor than the Debtor ? Or rather ought not the Negligence of this laſt to be puniſhed ; and ſo much the more, becauſe this gets by 
« Preſcription, and the other loſes? But if we conſider things abſtractly from the Civil Laws, which require that a Debt ſhall be de- 
* manded within a certain Space of time, the Creditor can't reaſonably be accuſed of Negligence, becauſe he forbears the Debtor ; 
© ſince when he lent the Money, a time was fixed when it was to be paid. And every Man is free to allow more time than he has 
s promiſed, and *tis ſufficient for the Debtor, that the time is come, when he agreed to pay. Beſides, the Creditor may have many 
« commendable Reaſons for his Action, viz. Prudence, Neceſſity, and Charity; for which he deſerves rather to be praiſed, than ac- 
e cuſed of Negligence, as Mr. Thomafius proves particularly. Laſtly, There is no cauſe to believe that the Lender has renounced 


his Debt, as a matter ſubje& to Preſcription ; fince the Debtor being not obliged to pay a thing ir? kind, but the value of what he 


e borrowed, he does not properly poſſeſs the Goods of another; and fo can't be thought to keep it as his own. On the contrary, 
he muſt be eſteem'd to be always in poſſeſſion of his Right, 'till he has renounced it expreſſy, and confirmed it under his Hand.” 
After this, Mr. Thomafius explains how a Debt may be loſt by Time for want of Proofs, and ſhews, that without that, Preſcription 
can have no place by the Laws of all People yet known to us, nor by thoſe of the Romans as far as the Emperor Conſtantinus's 


Time. This whole Diſcourſe is worth our reading. 
this 
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this makes the leaſt difference in the thing. For 
he, that having got Poſſeſſion of a thing with ho- 
neſt Intention, continues his Poſſeſſion to that de- 
terminate Period which the Law expreſſeth, may 


be ſaid to have ſomewhat added to him, which he 


hitherto wanted. And again, he, to whom the 
Law thus adds any new Property, may be ſaid to 

have acquired or obtained 1t. | 

To proceed ; as every Man, who is otherwiſe 
capable of acquiring Dominion, is likewiſe capa- 
ble of preſcribing ; ſo by this Right of Preſcription 
we may acquire Dominion over both ſorts of things, 
moveable and immoveable, unleſs they are particu- 
larly excepted by the Laws. 

And Firſt, Freemen are thus excepted : For 
ſince Liberty is ſo ſweet a Comfort, as no one can 
be preſum'd to have neglected any Opportunity of 
recovering, tis juſtly ſuppos d that the Party in 
this Caſe continued ſo long under Servitude, and 
did not put in his Claim to be releas'd, only out 
of Ignorance of his preſent Condition, not that by 
this Continuance he tacitly conſented to be a Slave. 
So that this long Patience under his Misfortune 
ought rather to make him a more worthy Object 
of Pity, than to be interpreted to his Diſadvantage. 
Things conſecrated or ſet apart for the Service of 
Religion are likewiſe excepted ; and fo too are the 
Goods of Minors, during their Non-age: For by 
reaſon of their unexperienc d Years the neglect of 
challenging what is their own cannot be fo far 
charg'd upon them, as that they ought on this ac- 
count to loſe it; and it would be too hard and ſe- 
vere, if they were to ſuffer for the careleſneſs of their 
Guardians. Further, the Law excepts ſtolen Goods, 
' runagate Servants, and things gotten by 3 Violence, 
tho? ſome third Perſon hath obtain'd the Poſſeſſion 

of them by honeſt Means. 

Thus the Laws of the Twelve Tables ordain, 
Rei furtive æterna authoritas eſto, Let the Claim a- 
gainſt Things ſtolen hold good everlaſtingly. For, as 
to the Robber himſelf, his Crime hinders him from 
preſcribing. And the third Perſon, the honeſt 


that Fault which is ſuppos d to affect and attend 
the thing ariſing from the unjuſt Means by which 
it was before acquired: For though, properly 
ſpeaking, there is no Fault or Blemiſh in the 
thing conſidered by itſelf, yet inaſmuch as it was 
taken from the former Owner in an unjuſt and 
villainous manner, it ſeem'd equitable to enact 
That his Right ſhould not hereby ceaſe or be ex. 
tinct ; and at the ſame time to take effectual Care. 
that no one ſhould be a Gainer by his Wickedneſs. 
For ſince three Years Preſcription is ſufficient for 
moveable things, it had been eaſy for Thieves ſo 
to ſecure their Booty, by carrying it off, and put- 
ting it into other Hands, as that the lawful Own- 
er ſhould not be able in a ſearch of three Years to 
diſcover it. | 8 

Beſides, amongſt the Reaſons on which the 
Right of Preſcription is founded, one is the Negli- 
gence of the Owner, in ſeeking after them. Bur 
now, fince ſtolen Goods are uſually concealed with 
the ſtricteſt Caution and Curning, this Reaſon 
cannot take place againſt the Perſons who loſt 
them. Let notwithſtanding all this, ſince it was 
by ſome ſubſequent Laws enacted, That all Acti- 
ons, after a conſtant Silence of thirty or forty 
Years +, ſhould utterly drop, and be extinct, the 
Preſcription likewiſe of ſtolen Goods, as well as o- 
ther Preſcriptions, ſhall be valid, at Civil Law, af- 
ter ſo long a Period 5, and ſhall overthrow the 
Claim of the former Proprietor : Which, how un- 
reaſonable ſoever it may appear to ſome, who look 
upon it as very abſurd that Injury and Impunity 


ſhould, by length of time, turn into a Foundation 


for Equity and Right ; yet it deſerves Excuſe on 
Account of the general Advantage ariſing from 
it to the Publick. Becauſe it highly concerns the 
publick Peace, that Suits and Quarrels ſhould at 
length be finally quaſh'd, and not ſuffer'd to run on 
for ever, and that the Propriety of things ſhould 
not hang perpetually in Uncertainty and under 
Diſpute *. And becauſe within the Compaſs of 


Mr. Baxzs. NOTES on H. U. 


Book IV. 


Poſſeſſor, is likewiſe ſtopp d in his Right, by 


2 In general, all that is not concerned in Commerce. Our Author has forgotten in his enumeration of things not ſubje& to 
Preſcription, as publick Places, Goods that belong to the Publick, what is due to the Treaſury, and the Prince's Demeſnes, which 
are all mention'd in theſe Laws. Sed aliguando etiamſt maxime quis bona fide rem poſſederit, non tamen illi uſucapio ullo tempore pro- 
cedit, weluti fi guis liberum hominem, vel rem ſacram, vel religioſam, vel ſervum fugitivum poſſideat, Inſtit. I. ii. t. 6. De aſucapio- 
nibus & longi temporis preſcriptionibus, F. 1. Furtive quoque res, & que vi 42 2 ſunt, nec ſi prædicto longs tempore bona fide poſ- 
fee fuerint, uſucapi poſſunt, ibid. g. 2. Res fiſci noſtri uſucapi non poteſ?, ibid. F. 9. Uſucapionem recipiunt maxime res corporates, 
exceptis rebus ſanctis, ſacris, publicis populi Romani & civitatum, item liberis hominibus, Dig. 1. xli. t. 3. leg. g. Preſcriptio longe 
polſeſſionis ad obtinenda loca juris gentium publica concedi non ſolet, ibid. leg. 45. Veluti 6 pupilli ſint, &c. ibid. t. 1. leg. 48. We may 
alſo except ſuch Goods as l by chance to an Heir, which the Father Rad alienated before his Son was of Age, Cog. 1. vii. t. 40. 
De annali except. leg. 1. .. 2. Things which a Teſtator has forbid to alienate. See Cod. I. vii. t. 26. De «ſucapione pro emptore, 
&c. leg. 2. An Eſtate in Dower, Dig. 1 xxiil. t. 5. De funds dotali, leg. 4. 16. and ſuch like things. 

3 Juod ſubreptum erit, ejus rei æterna autoritas eſto, as the Athenian Law ſpeaks, mention'd by Aulus Gellius, l. xvii. c. 7. and 
taken out of the Twelve Tables, where we may ſee that Authoritas ſignifies a Right of Property, or a Right of claiming Goods 
again. See Cod. I. vii. t. 26. De uſucapione pro empto, leg. 7. | 

+ Dux ergo antea non mote ſunt actiones, triginta annorum jugi filentio, ex quo jure competere 1 vir endi ulterius non habean. 
facultatem, Cod. I. vii. t. 39. De preſcriptione 30. & 40. annorum, leg. 3. as alſo the following Title, De annali except. &c. leg. 1. 
and Cujacius's Obſervations, 1. x. c. 12. | 

5 Preſcriptio longiſſimi temporis, ſo called to diſtinguiſh it from præſcriptio longi temporis, the ordinary Term, Cod. l. vii. t. 22. 
33, 34, 35- and which was regulated by the Meaſure mentioned, 5. 4. n. 6, 7. following. The Emperor Fu/tinian being over- 
perſuaded by the Clergy of Eme/a or Emiſa, a City of Syria, who by reaſon of ſome feigned Titles contrived to plunder ſome of 
the richeſt Families of the City, made a Law, That the Goods of the Church, City, Hoſpitals, and other Places ſet apart for reli- 
gious and charitable Uſes, ſhould not preſcribe under the Space of an hundred Years, Cog. I. i. t. 2. De Sacroſan#is Ecclefiis, leg. 23. 
But the Fraud being diſcovered, and this new Law cauſing a great number of Actions, Juſtinian himſelf corrected it, and reduced 
the Privileges to the Term of forty Years, at leaſt in the Eaſtern Churches, Nov. . 111. See Cujacius's Obſervations, 1. v. c. 5. 
and a good Diſcourſe of Mr. Fher/hef, Profeſſor at Helmſtadt, intituled, Vindiciæ Grotiani Dogmatis de præſcriptione inter liberas 
gentes, $.30. Yet we muſt not confound Preſcription of an hundred Years with Time immemorial, though they often come much 
to the ſame. See Grot. I. ii. c. 4. F. 7. and the Diſcourſe above quoted, printed in 1696, F. 18, Sc. In fine, it was Theodeſius 
the younger, and not Theodeius the great, that eitabliſh'd the Profeription of thirty and forty Years. See the ſame Diſcourſe, 5. 29. 
and Mr. Thomaſfius, De Perpetuitate Debitor. Pecun. F. 27. | 

6 *Tis upon this Reaſon, as well as upon the Negligence of the Proprietor to claim his Goods again, that the Ryman Lawyers 
have founded the Right of Preſcription, Bono publico uſucapio introducta eff, ne ſeilicet guarundarum rerum diu & fere ſemper incerta 
dominia efſent, cum ſufficeret domino ad inquirendas res ſuas ſtatuti temporis ſpatium, Dig. I. xli. t. 3. leg. 1. | 
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by thirty Years Mankind ſeem to put on a new Face, pag. 194. Edit. Pariſ. A Man d.th not becrme juſt 
nd ir was thought very inconvenient that the following Poſſefſor of a thing barely by taking it to himſelf, but 
ch Age ſhould be diſturb'd upon everyſlight occaſion. by holding it innocently. Hence when the Lands, 
ly Beſides, when a Man had been without ſuch a which formerly belong'd to King Apion, were left 
he art of his Goods for thirty Years together, he was to the Ryman People, and every Man ſciz d on 
as juſtly ſuppos d to have ſat down quietly under the what part he liked belt : Tacitus calls this way of 
ad Loſs; ſo that there was no need of troubling ſo Proceeding, Dintina licentia, A long continued Licen- 
ct, long à Poſſeſſion on his account. The ſame Rea- tiouſneſs and Iujuſtice. According to the civil Law, 
* ſon will hold for that 7 Preſcription which is ſome- tis enough if a Man had this bma file, 3, this Up- 
e, times allow'd in criminal Caſes; it ſeeming unne- rightneſs and Integrity of Thought at his firſt en- 
ls. ceſſary to bring to the Bar Offences committed al- tring on the Poſſeſſion, though he happen after- 
or moſt an Age ſince, the ill Effects of which Time wards to diſcover, that the Perſon who convey'd 
o itſelf hath ſufficiently purged and effaced; ſo that it to him was not the juſt Proprietor. But che 
t- the true end of Puniſhment is ſuperſeded. Canon Law requires the ſame Integrity through 
n- III. But that Preſcription may effectually pro- the whole Term of Years on which the Preſcripti- 
0 ceed, tis requiſite that the Party, receiving the on is built +; ſo that if a Man comes in the 
thing at the Hands of a falſe Proprietor, do ob- mean time to know, that the thing was made o- 
le tain this Poſſeſſion by a juſt Title *, or upon ſuch ver to him by one who had no Right to diſpoſe 
i- grounds as are eſteem'd ſufficient in other Caſes ot it, he begins immediately to be obliged to re- 
at tor the transferring and the acquiring of Property: ſtore it to the lawful Owner, and from thence- 
h And conſequently that he acts in this Matter honda forward detains it mala fide, foully and diſhoneſt- 
MN fide, with fair and honeſt Intention; that is, that ly; eſpecially in caſe he go about to hide it from 
ſt he be able to alledge a ſufficient Reaſon why he the Owner's Knowledge by Craft and D-ſign. 
1S thus poſſeſſeth it, and be perſuaded in his Mind, Which Judgment ſeems to approach neareſt to the 
— that the Property was transferr'd really on him, and Strictneſs and Sauctity of the Law of Nature 7 : 
* hiimſelf conſtituted true Owner *. Liban. Declam. i. Inaſmuch as, upon the introducing of diſtinct Pro- 
4 Mr. Baxys. NOTES on F. u, m. 
. 7 Onerela falſi temporalibus preſcriptionibus non excluditur, niſi viginti annorum exceptione, ficut cætera fore crimina, Cod, 1. ix. 
Ee t. 22. Ad legem Cornel. De. falſis, leg. 12. See l. i. c. 9. 5. 6. above, and what Mr. 7itivs ſays, Ob/ervat. on Lauterbach. Obſervat. 
—_ 1124. Asalſo Mr. Thomafius's Diſcourſe, intitled, De Preſcriptione Bigamiæ, which is the eighth among thoſe at Leipfck. 
K 1 Ut qui bona fide ab eo gui Dominus non erat, cum crederet eur Dominum eſſe, rem emerit, vel ex donatione aliave quavis juſta cauſa 

acceperit, is — uſucaperet, Inſtit. I. ii. c. 6. princip. Diatina ſucceſſio tantum jure ſucceſſionis, fine. juſts tituls obtenta, prodefſe ad 
* pra ſcriptionein hac ſula ratione non poteſt, Cod. l. vii. t. 33. De preſcript. longi temp. &c. leg. 4. Nullo juſto titulo prœcedente poſe 
3 fidentes, ratio juris quererere Dominium probibet. Idcirco cum etiam uſucapis ceſſet, intentis Dominii nunquam abſumitar, Lib. ili. 
n t. 32. De rei vindic. leg. 24. | is | Tk 

2 Libanius's Greek is, Od yap iv TW AaPeTv tg? 79 Sixains Ei dAAR TW xD iyrAyaLdTur Exe 

_ 3 Ut in his omnibus caſibus ab initio cam bona fide capiat —— Quod & in rebus mobilibas obſervandum ef# cenſemus, ut in omnibus 
e juſto titulo poſſeſſionis anteceſſoris juſta detentio, quam in re habuit, non interrumpatur ex poſteriore forſitan aliene re ſcientia, licet ex 
P titulo lucrativo ea cæpta eff, Cod. lib. vii. t. 1. De Aſucapione transfurmanaa, & ſublata differentia rerum mancipi, & nec mancit, 

&c. leg. 1. . | 
; * Une oportet, ut qui preſeribit, in nulla temporis parte rei habeat conſcientiam alienæ, Decretal. 1. ii. t. 26. De preſcript. Can. 20. 


See alſo Can. 5. 

5 Mr. Thowafus maintains, That by natural Right an honeſt Intention is not neceſſary to make a Preſcription even in the begin- 
ning of Poſſeſſion, provided ſo long a time is run out, that it may reaſonably be preſumed, that the true Proprietor has relinquiſhed 
his Poſſeſſion of his Goods. For, ſays he, in whatever manner we get into the Poſſeſſion of the Gocds that belong to another, 
« from the moment that he to whom they belong, knowing that they are in our Hands, and being able, if he pleaſes, to claim them, 
« declares either expreſly or tacitly, that he will let them reſt there, we become the lawful Owners of them as much as if we had a 
« juſt Title to them originially. Thevdo/ius the younger, who eſtabliſh'd the Preſcription of thirty Years, did not require any good 

* intention in the Poſſeſſor; twas Fuſtinian, who at the perſuaſion of his Counſellors added that Condition in certain C-ſes, and 
« the Canon Law afterward improving, the civil required a perpetual good Intention in all ſorts of Preſcription. The Clerzy of the 
© Roman Church by this means found out a way to recover ſooner or later all the eccleſiaſtical Revenues that had been alienated, altho? 
« the Poſſeſſors had peaceably enjoyed them by an immemoria] Cuſtom. Ambitious Princes alſo made their Advantage of this Hypo- 
*« theſis to uſurp the Lands which they pretended to recover to their Eſtates, under this Excuſe, that the Lands of the Crown could 
not be alienated ; and ſo thoſe, who enjoy'd thole Goods which had been alienated, poſſeſſed themſelves of them by a bad Defign'z 
* ſince they ought to know, that in ſuch Caſes no good Purchaſes can be made. Hence it appears, that the Maxim of the Canon 
« Law, whatever ſhew of Piety it may ſeem to carry, is built on a Foundation contrary to natural Right, ſince it creates many 
« diſturbances among Men, whoſe Quiet requires that there ſhould be an end of all Actions and Differences, and at the end of a cer- 
« tain time Poſſeſſors by fair dealing ſhould be ſecure againſt all Claims. Theſe are Mr. Thomafius's Notions, which I have collected 
from divers parts of his Works. See his Diſcourſe concerning the Perpetuity of pecuniary Debts, F. 3. in Not. lit. K. & F. 27. 32. 
As alſo his Iuſtit. Juriſprud. Divin. I. ii. c. 10. F. 195 195, 201. with the Chap. Fundamenta Jur. Nat. & Gent. which aniwers it, 
\. 14, &c. As for my ſelf, I own, that if the true Maſter of a thing bought, or uſurped and gotten from him, in a word, by foul 
Dealing, doth not put in his claim, nor declare any Deſire of recovering it for a long Space of time, though he knows very well in 
whoſe Hands it is, and there is nothing to hinder him from obtaining his Right; in this Caſe, I fay, the unjuſt Poſſeſſor becomes 
the lawful Proprietor, provided that he hath ſome way or other declared that he was ready to reſtore it, if it had been demanded : 
For then the antient Owner acquits him, and manifeltly renounces, tho' tacitly, all his Pretenſions to it. And thus our Author de- 
tormines it in his Element. Furiſprud. Univerſ. p. 76, 77. But if he that takes Poſſeſſion honeſtly of the Goods of another comes 
to diſcover his Error before the time of Preſcription is expired, he is obliged to do the Duty of an honeſt Poſſeſſor. See what is {aid 
in the next Chapter. But if, continuing always in his honeſt Intention, he come to the time of Preſcription, whether it agree with 
the Maxims of the natural Law only, or the civil Laws have reduced it to ſomething lets, the Right of the anticnt Owner is entirely 
extinct, as J ſhall hereafter ſhew. The whole amounts to this, That as the honeſt Poſſeſſor who preſcribes is the Occaſion, tho? in- 
nocent, that the other is debarred of all his Pretences, he ought to athft him as far as he can to revenge the Wrong done by a third 
Perſon, who ſold hint the Goods which he knew were not his own, and ſo was the cauſe of this Preſcription. In fine, tho' a good 
Intention is alway neceſſary to keep the Conſcience quiet, yet this is no Impediment but that human Laws may overlook this Con- 
dition either wholly or in part, to avoid great numbers of Actions. And to obtain this End, it may be very fit not to require a gocd 
intention in Preſcriptions, to which they have fixed ſo long a time, or to demand it at leaft in the Beginning of the Poſſeſſion; and ſo 
the Maxim of the Civil Law in my Judgment is better grounded than that of the Canon Law. The Artifice of the Clergy contiits 
not ſo much in this, that the Determinations of the Popes require a perpetual good intention in him that preſcribes, as in this, that 
they will have the Goods of the Church look'd upon as not capable of being alienated, either abſolutely, or under tuch Conditions 
as will make all Preſcriptions void. As for what Mr. Thomafius ſpeaks of Princes, who affirm that the Demeaſnes of the Crown can- 
not be alienated juſtly, and that Preſcription has no place among ſuch who have no dependence one upon another in a ſtate of Nature, 
ſee the laſt Paragraph of this Chapter, and Lib, viii. c. 5. $. 9. 111 perdiés, 
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442 Of Uſucapion 


perties, all Men were ſuppoſed to enter into an 


Obligation, That they would, to the utmoſt of their 


Power, let every Per ſon enjoy his own again, when they 


ſhould happen to be in Plſſeſſion of it without his Conſent. 

But the Compilers of the Civil Law were con- 
tenred with ſecuring the outward Innocence of 
Mens Actions; and authoriz'd the Poſſeſſor qui- 
etly to enjoy what he had horettly gotten ; leav- 
ing to the reſpective Owners the whole Care of 
ſeeking after their Goods, and of challenging them 
upon a timely Diſcovery. 

IV. Another neceſſary Condition, in order to 
Preſcription is, That it be founded on conſtant Poſſeſ- 
fron, ſuch as hath not been interrupted either natu- 
rally *, as if the thing hath returned in the mean 
while to the former Owner, or hath at any time lain 
abandon d or forſaken : Or civilly *, as if the Owner 
hath been aftually engaged at Law with the Poſſeſſor 
for the Recovery of what he loſt ; or, at leaſt, by ſo- 
lemn Proteſtations hath put in a Salvo to his Right. 

Backer and Ziegler, in their Annotations on Gro- 
tius *, obſerve tarther on this Subject, That the 
Space of Time, during which the prime Poſſeſſor holds 
the thing of which we ſpeak, ſhall be reckou'd to the 
Benefit of him that ſucceeds 3 in the Poſſeſſion ; pro- 
vided that both the former and the latter firſt entred 
upon it with koneſt Minds, and upon a juſt Title. For 
otherwiſe the prime Pcſſeſſor ſhall not be allow'd to make 
over his Time to the next Holder; and conſequently if 
the former came to the Poſſeſſion by diſhoneſt Means, the 
Time he paſs'd in it ſhall not be computed towards the 
Preſcription of the latter, ths” he, for his own part, ob- 
tain d the Prfſeſſion fairly and juſtly. 

And this Rule takes place as well in a general 
Succeſſor, an Heir, as a particular, a Buyer, a 
Grantee, c. But then here is the Difference be- 
tween theſe two kinds of Succeſſors; the laſt of 
em, tho” he cannot reckon the time of the diſhoneſt 
Acquirer to lengthen out his own, yet in caſe he 
himſelf was not privy to the wrongful Dealing, the 
Fault of the ſaid Acquirer, if it cannot be uſed 
for his Advantage, ſhall not turn to his Prejudice; 
but he ſhall be allow'd to compleat the Term of 
Preſcription in his own Perſon +. Whereas tis o- 
therwiſe in the caſe of a general Succeſſor, or an 
Heir 5 : For he cannot, by his own Ignorance 


2 Lib. ii. c. 4. §. 9. b Vid. Inſtit. ubi ſupra. 


and honeſt Intention, atone for the Fault of the 
deceaſed whom he repreſents, aud whoſe Rights 
he. takes in full upon himſelf. 

A longer Space of Time is required. for pre- 
ſcribing againſt one that is abſent, than one that 
is preſent *. 7 . | 

So again, moveable things may paſs into Pre- 
ſcription ſooner than immoveable >. The reaſon 
of which latter Conſtitution ſeems to be, 'I'nat im- 
moveables are judg'd a much greater Loſs than the 
contrary ; that they are not ſo frequently made 
the Subject of Commerce between Man and Man; 
that tis not ſo eaſy to acquire the Poſſeſſion of 
them without knowing whether the Party that 
conveys them be the true Proprietor, or the falſe; 
and conſequently, that they are likely to admini- 
ſter much leſs Occaſion to Controverſies and Suits. 
Plato's Rules for the Preſcription of moveables are 
as follow; F a thing of this kind be uſed openly in 
the City, let it paſs into Preſcription in one Rar; if in 
the Country, in five Tears ; if it be uſed privately 
in the City, the Preſcription ſhall not be compleated in 
leſs than three Tears. If it be thus held with Privacy 
and Security in the Country, the Perſon that liſt it 
ſhall have ten Tears allow'd him to put in his Claim e. 
As for the Preſcription of immoveables, this the 
Conſtitution of Plato's Commonwealth was not 
acquainted with  _ | 

V. The chief Reaſons, which the Learned in 
the Roman Law aſſign for the firſt introducing of 
Property, are to this purpoſe ; That in order to the 
avoiding of Confuſion, and the cutting off of Diſputes 
and Quarrels, it is of great Conſequence to the publick 
Welfare, that the Proprieties of things ſhould be fix'd 
and certain amongſt the Subjects. Which would be 
impoſſible, ſhould perpetual Indulgence be allow'd 
to the Negligence of former Owners, and ſhould 
the new Poſſeſſors be left in continual Fear of lo- 
ling what they held. | | 

Then again, Trade and Commerce could not 
otherwiſe ſubſiſt in the World: For who would e- 
ver contract with another? Who would ever make 
a Purchaſe, if he could never be ſecur'd in the 
quiet Poſſeſſion of any thing convey'd to him? 
Nor would it be a ſufficient Remedy in this Caſe, 
That if the thing ſhould be thus challeng'd by a 


De LL. I. xu. p. 990, 991. Edit. Wech. 


Mr. BAR B. NOTES on F. iv. 


I See the Digeſts, I. xli. t. 3. De ꝝſurpat. & uſucapion. leg. 5. & 15. Thus we loſe a thing, or are depriv'd of it. 
2 Utramque autem poſſeſhonem ita demum eſſe legitimam, cum omnium adverſariorum filentio & taciturnitate firmatur ; inter- 


pellatione vero & controverſia progreſſa, non poſſe eum intelligi poſſeſorem, qui licet poſſeſſionem corpore teneat, tamen ex interpoſita 


conteſtatione, & cauſa in judicium deducta ſuper jure poſſeſionis vacillet ac dubitet, Cod. l. vii. t. 33. De acquir. & retinenda poſ- 


ſeſſione, leg. 10. 
3 Plane tribuuntur acc 


effiones poſſe ionum his, qui in locum aliorum ſuccedunt, five ex contractu, five voluntate 3 hæredibus enim & 


his, qui ſucceſſorum loco habentur, datur acceſſio teſtatoris, Dig. 1. xliv. t. 3. De diverſis temporalibus præſcript. & de acceſſionibus 


poſſeſſ. leg. 14. F. 1. Præterea ne vitioſæ 
acquir. vel amitt. poſſeſſ. leg. 13. 


guidem poſſefioni ulla poteſt accedere, ſed nec vitioſa ei gue pitioſa non eſt, 1. xli. t. 3. De 


+ Si quis loci vacantis polſeſſionem propter abſentiam aut negligentiam Domini, aut quia fine ſucceſſore deceſſerit, fine vi nanciſcatur, 


guamvis ipſe mala fide poſſiaeat (quia intelligit ſe alienum fundum occupaſſe) tamen fi alii bona fide accipienti tradiderit, poterit ei 
langa poſſeſione res acquiri, Inſtit. 1. ii. t. 6. F. 7. Diutina poſſeffio que prodefſe cœperat defuncto, & hæredi & bonorum poſſefſſori con- 
tinuatur, licet ipſe ſciat prædium alienum efſe. Quod fi ille initium juſtum non habuit, hæredi, & bonorum paſſaſſori, licet ignoranti, 
pofſeſſio non prodeſt, ibid. 12. Cum heres in jus omne defuntti ſuccedit, ignoratione ſua defuntti vitia non excludit —— uſucapere non 
poterit, guod dęfunctus non potuit, Dig. xliv. t. 3. De diverſ. temp. præſcript. &c. leg. 11. 

The honeſt Poſſeſſor preſcribes in ten Years againſt a Perſon preſent, but not under twenty Years againſt one abſent, altho' he 
that keeps the thing be poſſeſſed of it unjuſtly, Cod. l. vii. t. 33. De preſcript. longi temporis decem vel viginti annorum, leg. 11. & 


Novel. Fuftin. 119. c. 7. See the next Note. 
6 Preſcription for moveables is gained in three Years, whereas for immoveable tis not gained under ten Years againſt a 


Perſon preſent, and twenty againſt a Perſon abſent. Ne Domini maturius ſuis rebus defraudentur cautum eft, ut res quidem 
mobiles per triennium, immobiles vero per longi temporis poſſeſſionem (i. e. inter præſentes decennio, inter abſentes viginti annis) uſu- 
capiantur, Inſtit. I. ii. t. 6. prince. By ſuch as are preſent, is meant ſuch as are in the ſame Country. See Cod. I. vii. t. 33. D- 


preſeript. longi temp. &c. 


third 


third Party, the perſon from whom we receive it 
ſhould be obliged to make ir good * ; for after ſo 
long a courſe of Time thouſands of Accidents 


might render him incapable of giving us this Sa- 


tistaction. And what grievous Commotions muſt 


ſhake the Commonwealth, if at ſo vaſt a diſtance 


of Years, ſo many Contracts were to be diſannul- 
led 2, ſo many Succeſſions to be declared void, and 
ſo many Poſſeſſors to be ejected ? It was therefore 
jadg'd ſufficient to allow ſuch a Space, as large as 
in Reaſon could be deſired, during which the law- 
ful Proprietors might recover their own. Bur if 
thro Sloth and Neglect they ſuffer d it to flip s; 
the Prator might fairly reject their too late Impor- 
tunity. And tho' it might ſo happen, that now 
and then a particular * Perſon loſt his Advantage 
of recovering his Goods utterly againſt his Will, 
and without his Fault, only becauſe he was una- 
ble to find out the Poſſeſſor; yet the Damage and 
Inconvenience ariſing from that general Statute to 
ſome few private Men, is compenſated by the Be- 
nefit it affords to the Publick. But we ought well 
to obſerve, That before we can charge the antient 
Proprietor with Careleſneſs and Sloth, we muſt ſup- 


poſe, That he had a convenient Seaſon to exert 


his Diligence. 

Hence it is highly agreeable to Reaſon and 
Equity, That the time during which a Country 
hath been the Seat of War, ſhall not avail towards 
Preſcription : As Honorius particularly decreed, Ti at 
no one ſhould reckon towards the procuring of Preſcripti- 
on that Space of Time in which the Vandals ſtaid up- 
on the Roman Ground *. 

VI. But there's no Neceſſity, that, in order to 


aſſert the Juſtice of civil Governments, in eſta- 


bliſhing the Right of Preſcription, we ſhould have 
recourſe(with a certain Author b) to that Power of 
executing Puniſhment on the guilty, with which 
the chiet Magiſtrate is inveſted. As if the Law 
denied an Action to thoſe, who for ſo long a time 
forbore to challenge their own, for this Reaſon on- 
ly, becauſe the Parties deſerve to be put into the 
Liſt of Criminals, for ſuffering Preſcripticn to be 
pleaded againſt them ; whilſt by thus negle&ing 
their Property, they not only prejudice the com- 
mon Good ot the Society, but likewiſe fin againſt 
their own Nature, which hath in all Caſes an e- 
ſpecial Regard to the publick Advantage: And 
that therefore as Sen ordain'd a Penalty againſt 
thoſe who were idle and negligent, ſo here the 


* Procop. Hiſt. Vandal. |. i. c. 3. 


and Preſcription. 


Negle& of the Proprietor is puniſh'd with the 
Loſs of his Property. | 

But indeed the principal Aim and Deſign of the 
Law concerning Preſcription is not to puniſh Mens 
Defaults in this reſpect, but to provide, that the 
State be not diſturb'd by uncertain Titles, and 
by Properties in conſtant Doubt and Suſpence. 
Though it's true, that by a Perſon's being denied 
to ſue for Recovery, when he hath long neglected 
ir, he ſuffers ſome Loſs or Damage as a neceſſary 
Conſequence. | 

Beſides, to be excluded from ſome Advantage, 
lying open to thoſe only who are vigilant and in- 
duſtrious in their own Affairs, doth not come up 
ſtrictly to the nature of a Puniſhment.. For we cer- 
tainly uſe a Figure when we ſay, That an idle Tem- 
per is a ſufficient Revenge to itſelf : Or, That tis Pu- 
niſhment enough to the flithful and unaftive, that being 


ſhut out from all Peſts of Honour, they are conftrain'd 


to paſs their Days in Obſcurity, 
Beſides, the Aſſertion is not trve, That theſe who 
ſuffer their Goods to be with-held from them by Pre- 


ſeription, are really Offenders againſt the Common- 


wealth, They indeed do manifeſtly injure the Pub- 
lick, who either abuſe and ſquander away their 
Subſtance, or whilſt they ſit brooding over it, and 
are Proprietors only in Name, let it grow uſeleſs 
for want of Application. But now a thing thar 
is gain d by Preſcription, is however under the 
Care and Management of ſome Perſon ; ſo as fill 
to be ſerviceable to the Occaſions of the Commu- 
nity. And Tis altogether the ſame thing to the 
State, whether ſuch a Piece of Ground, for In- 
ſtance, be in the Hands of this Man, or of that, 
provided it doth not lie quite neglected, without 
any one to cultivate and improve it. 

To theſe Reaſons we may add farther, That 
when any private Perſon receives Advantage from 
another's Puniſhment, tis neceſſarily ſuppeſed, 
that he was before conſiderably hurt or endama- 
ged by the Party offending. Whereas he who 
commenceth a Proprietor by the Right of Pre- 
ſcription, can on no Account be ſaid to have ſuf- 
fer d Harm from the Neglect of the Party, whom 
he thus ſucceeds. Nor doth he rightly apply to 
the preſent Purpoſe thoſe Words of Book xvi. 
t. 3. D. Depofiti, &c. Male meritus publice, &c. 
He that hath deſerv'd ill of the Publick by em- 
* bezzling what was deliver'd to him in Charge, 
* ought to be left to ſtruggle with Poverty, that 


b Hugo de Roy, de eo quod juſtum eft, I. iii. t. 3, 4. 


Mr. BAR B. NOTES on F. v. 


I See Lib. v. c. 5. F. 5. following, at the End. 


2 It was a judicious Reflection made by Aratus of Sicyon in Tully's Offices, I. ii. c. 23. E? guinguaginta annorum poſſe /Frones mo- 
veri non nimis equum putabat, propterea quod tam longo ſpatio multa hereditatibus, multa emptionibus, malta dotibus tenebantur fine 
injuria. He did not think that Poſſeſſions of fifty Years ſhould be diſturbed, becauſe in ſo long a time many things in Inheritances, 


Purchaſes, and Portions might be held without an Injury to any. 


3 The Roman Lawyers hold, That they who ſuffer their Goods to become ſubject to Preſcription, may be thought to alienate 
them. Alienationis verbum uſucapionem continet. Vix eſt enim ut non videatur alienare, qui patitur uſucapi, Dig. 50. t. 16. De werber. 


fignificat. leg. 38. in princip. 


+ The Ignorance of the antient Owner hinders not the Preſcription. The Civil Law orders things fo, that he that loſeth the 


Poſſeſſion of his Goods may claim them again, if he can diſcover in whoſe Hands they are; but it doth not ſuppoſe it a thing abſo- 
Jutely neceſſary that he ſhould actually diſcover them. The Proof of that Condition, ſays the Emperor Juſtinian, would run us into 
new Perplexities. Ut bono initio poſſeſſronem tenentis, & utrinſque partis domicilio requiſito, fit expedica guæſtio pro rebns ubicunque 
Prfitis, NULLA SCIENTIA vel IGNORANTIA EXPECTANDA, ne altera dubitationis inextricabilis oriatur occafio, Cod. 
I. vü. t. 33. De prefeript. longi temporis, &c. leg. 12. It is ſufficient then in general to preſume, that he againſt whom the Poſ- 
ſeſſor preſcribes has a competent Knowledge; and it was upon the account of this Preſumption, that the ſame Emperor took himſelf 
obliged to prolong the time of Preſcription, which according to the Laws of the Twelve Tables was but one Year for Moveables, 
and two for Immoveables. Sed & , guis res alienas, Italicas tamen, bona fide poſſidebat per biennium, miſeri rerum Domini ex- 
cludebantur, & nullus eis ad eas reſervabatur regreſſus, que & neſcientibus Dominis procedebant, quo nibil inhumanius erat. Si 
Homo A BSE NS & NESCIENS TAM ANGUSTO TEMPORE $U1S CADEBAT PossSESSIONIBUS, Ibid. t. 31. De 


uſucap. transform. &c. leg. 1. | | 
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* he may ſerve for an Example to deter others 
« from Wickedneſs. | | 

Since then the Law concerning Preſcription is not 

a penal Statute, tis idle to diſpute, why the Negli- 
gence of the Proprietor ſhould be rather puniſh'd by 
the Loſs of the neglected Goods, than by ſome 
ecuniary Mulct. Though it is very evident, that 
uch a Mulct could not procure the true End of 
the civil Conſtitutions in this Affair, which was, 
“To cut off all thoſe Suits and Quarrels that 
* would for ever have been ſpringing up, and to 
© enſure, at leaſt, a quiet Enjoyment to long Poſ- 
e ſeflors, whoſe Caſe entitles them to more than 
* ordinary Favour. 

For in the firſt Place the Matter muſt have been 
brought into Court by the Claim of the former 
Proprietor, where the Cauſe would have been the 
more difficult and perplex d, by reaſon of the things 
continuing ſo long in other Hands ; and then the 
preſent Poſſeſſor was to be ejected, whence a new 
Hardſhip would ariſe. For if the Fine were to 
go to the Magiſtrate, then the Poſſeſſor's juſt Title 


and honeſt Intentions were likely to ſtand him in 


no ſtead. Nor if the Poſſeſſor himſelf were to re- 
ceive the Fine for a Comfort and Recompence, 
would all the Doubts be hereby reſolv'd. Becauſe, 
ſhould the Fine be leſs in Value than what the 
Poſſeſſor loſeth by quitting his Hold, he muſt ſtill 
be, in part, a Sufferer : But were it as much, or 


more, then the antient Claimant would get little 


by his Suit. Therefore there cannot be, in the 
Point before us, a more ready way to Peace and 
Quietneſs, than to declare, that after the Term of 
Years appointed for Preſcription, rhe Right of the 
former Owner ſhall ceaſe and be extinct. 

VII. By what Law Preſcription was firſt ſet on 
Foot, the learned are not well agreed: Moſt a- 
ſcribe its Original to civil or poſitive Law, and op- 


poſe it to thoſe Methods of Acquiſition, which 


are commonly ſaid to proceed from the Law of 
Nations. Nay, Cujacius goes ſo far as to affirm, 
That Preſcription doth really contradift the Law of 
Nations, in thct it takes a Man's Property from him, 
without his Conjent : That it interferes likewiſe with 
natural Equity, tho only for the Sake of publick Good; 
whilſt it endamageth private Owners, but turns to the 
Benefit and Advantage of the Community, To which 
De Roy anſwers, .*.That each particular Proprietor, in 


Add Leg. i. Dig. De Uſucap. v ict. loc. 
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ſubjecting himſelf to thoſe Laws which eſtabliſh Pre- 
ſcription * , doth at leaſt implicitly conſent to that Trauſ- 
lation of his Right. Another Reaſon urg'd by Cu- 
Jacius, to prove this Eſtabliſhment to be contrary 
ro the Law of Nations, is as follows : That, ac- 
cording to the ſaid Law, no Man can conſtitute another 
as the true Proprietor of a thing, unleſs he were him— 
Jelf ſo before: Whereas, by the civil Law, he who 
receives a thing from one who was not the Propri- 
etor, may yet obtain the Property of it himſclt, if 
he can preſcribe for it in the uſual manner. To 
which De Roy again replies, That in the Buſineſs 
of Preſcription the Seller, or any other Non. prop, ictor, 
conveys nothing more than the Title and honeſt Piſſeſ— 
fron ; but that the Property is wholly added either by 
the ſtanding Law, or by the publick Magiſtrate, who 
even according to the Law of Nations is inveſted with 
Juſt Power to make new Ordinances, and to transfer 
Properties from one Perſon to another, out of a fair 
and reaſonable Regard to the publick Good ; the Party 
who thus ſuffers for his own Néglect, really conſenting 
to. this Conveyance of his Property, or at leaſt being 
preſum'd to conſent by his long Silence. 

Some maintain Preſcription to proceed from civil 
and pyfitive Law, upon the Strength of this Argu- 
ment; that in caſe a Man hath not originally ob- 
tain'd a Right on ſome other Bottom, the bare 
Length of Time can give none, as being deſtitute 
of all Power to produce any Effect. Fr tho every 
Thing, ſay they, is done in Time, yet Time itſelf can 
do nothing. 

Now as to the Reaſon here propoſed, thus much 
indeed is certain, That it depends wholly on the De- 
termination of poſitive Law, why Preſcription ſhould be 
rather compleated at the Tenth or Twentieth Tear (for 
Inſtance) than at the Ninth, or the Sixteenth : Yet no 
one can deny bur that the Conſent of all Nations, 
ro which they were moved by the Care of the 
common Peace, might be able to affign ſome mo- 
ral Efficacy to the Courſe of Years ; at leaſt fo 
far, as that in Proceſs of Time ſome certain Pre- 
ſumptions and Favours, on the ſide of Perſons in 
Poſſeſſion, ſhould be granted to defend and con- 
firm their Right, though attributed to other Cauſ- 
es than the bare Time it felf, For tho' pure na- 
tural Reaſon, and the Agreement of all the World, 
do not fix any one Point of Time as the neceſſary 
Condition of obtaining a future Right, yet they 


e Lib. iii. t4 . 
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This is a very good Reaſon. For the Laws may limit the Right of Property many ways, and make them paſs from one to 
another without expreſs Conſent, nay, ſometimes againſt the Will of the antient Proprietor. So that though Preſcription had no 
Foundation beſides natural Right, yet 'tis not unjuſt, that the Laws give it an Authority among Members of the ſame Kingdom. 
For, as I ſhall ſhew hereafter, tis ſo far from being contrary to natural Equity, that it is very conformable to it, and anſwers the 
End and Deſign of Property itſelf. Upon the whole, a good Deſign is neceſſary to preſcribe with a good Conſcience, as I have ſaid 
F. 3. n. 5. whether the civil Laws require it, or no. I alſo ſuppoſe, that Preſcription is fixed at a time long enough, as we ordi- 
narily reckon it. For, in my Judgment, an honeſt Man could leſs help himſelf among the Romans, when the Preſcription for 
moveable Goods was made in one Year, and immoveable in two, in which the Emperor Juſtinian did acknowledge there was 
ſome Injuſtice, as I have ſhewed above, F. 5. n. 4. Upon this ground Preſcription is not an odious Right, nor conformable to 
natural Right, although Mr. Placette ſays tis, and in his Treatiſe of Reſtitution, 1. v. c. 6. compares it to an unjuſt Arreſt, which 
yet does not free from the Obligation to Reſtitution. He aſſerts, That the Law of God does not admit of this Right, and that 
ce the Jubile always reſtored the antient Proprietors to the Poſſeſſion of their Goods, though voluntarily alienated. ” But this has 
no relation to the Right of Preſcription. God, for Reaſons ariſing from the Conſtitution of the Jewiſb Republick, forbad the per- 

Alienation of their immoveable Eſtates ; and not of their Goods in general, as Mr. La Placette expreſſes it. See l. v. c. 5. 

J. 4. following. In fine, there is nothing in the Law of Moſes that condemns Preſcription as an unjuſt Eſtabliſhment, and we 
can no more infer it from the Example he brings, than we may conclude that the perpetual Alienation of Lands is odious, and not 
conformable to natural Right. The other Example which this Author adds, is not better apply'd. Although the Febuftes had 
maintain'd themſelves ſeveral Years in the poſſeſſion of the City of Feruſalem, after God had given the Children of 1/rae/ all the 
Land of Canaan, yet David drove them from thence. This is a ſpecial Caſe, from which no Conſequence can fairly be deducted ; 
and Mr. La Placette ought to remember, that when the Ammonites claimed certain Lands, which they affirmed to be theirs, Feptha 
oppoſed them with this Argument, That the * had enjoyed the peaceable Poſſeſſion of them three hundred Years, which 
was enough to ſecure the Property to them. Judges xi. 25. | 
| | might 
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might allow this Effect to a ſpace of very conſi- 
derable Extenr and Latitude. 

Others have choſe to expreſs themſelves doubt- 
fully and timorouſſy in the matter; being ſenſible 


of the vaſt Advantage which the Law for Pre- 


ſcription brings to the Publick ; they thought it 
probable, that from the very Nature of the thing, 
and its antecedency to any poſitive Ordinance, 
Preſcription is of Force to transfer Property; fince 
natural Reaſon in the ſtrifteſt manner commands 
the doing of thoſe things which conduce to the 


common Benefit and Peace. But then they qua- 


lify this Aſſertion, by adding, That though the Light 
of Reaſon ſuggeſts, that the Thing is highly fitting, 
and that tis expedient it ſhould be enacted by a poſitive 
Conſtitution, yet tis not altogether ſo neceſſary, as 


10 be immediately eſtabliſb d by the meer Law of Na- 


tue. 
Again, many do not ſtick to acknowledge, that 


Preſcription is not repugnant to the Law of Na- 
ture, and conſequently, that it may be pleaded as 
a fair Title amongſt thoſe who are wholly govern'd 
by the ſaid Law, in relation to each other, and lay 
the Foundation of it in the tacit Dereliction of the 
former Proprietor : For the Proof of which, they 
ſuppoſe before- hand, That Nature allows eve- 
* ry Man to renounce and abdicate his Right, 
« when he thinks fit to hold it no longer. Now, 
that this Deſire of abdicating ſhould be able to 
produce any Effect, in relation to others, tis 
© neceſſary that it diſcover itſelf by ſome certain 
© Tokens; it being incongrudus to human Na- 
© ture to derive any outward Efficacy from the 
© bare internal Acts of the Mind. Theſe Tokens 
© are either Words, or Deeds. If the Will be ex- 


* preſs'd by Words, then there is no need of wait- 


« ing fot the Term of Preſcription, ſince the Right 
« js immediately transferr'd on the other Party. 
« And it is the ſame when a Man declares his Re- 
e ſolution concerning a thing by ſome poſitive 
e Deed ; as ſuppoſe, if he either caſt it from him, 
© or abandon it; unleſs the Circumſtances be ſuch, 
* as that we ought to conclude, that he either 
cc rejected, or relinquiſh'd it only for a time, with 
© Intention to demand and reſume it again here- 
« after ©. Thus if the right Owner of a thing 
ce ſhall knowingly deal and bargain about the ſame 
ce thing, with another who hath the actual Poſſeſ- 
< ſion of it, he ſhall juſtly be deem'd to have given 
ce up his own Right, ſo that it ſhall fall and be 
* extin&t upon the very Moment of compleating 
* any ſuch Bargain and Tranſaction. Preſcription 


© therefore can take place in thoſe things alone, 


* which the former Qwner hath not renounced ei- 
* ther by Words, or by any expreſs Deed, or o- 
vert AR; but in which we preſume his Inclina- 


Add Grot. 1. ii. c. 4. ſ. 9. Bæcler. & Ziegler. ad dict. loc. ſ. 1. 


tion to leave them, from his neglecting to en- 
quire after them, and to challenge them again. 
For even Non- performances or Omiſſions, con- 
c ſider d with their due Circumſtances, do, in mo- 
ral Account, paſs for actual Deeds, and may 
<* prejudice the Non- performer 4. But before we 
* can preſume upon a Man's Intention from ſuch 
an Omiſſion, tis neceſſary that the Omiſſion did 
* ariſe from pure inculpable Ignorance. - Where- 
« fore thoſe, who are in Poſſeſſion of other Mens 
Goods, do then only gain the Property of them 
* by the tacit Conſent of the former Owner; 
* when he knows them to be thus poſleſs'd, and 
yet forbears to challenge them upon a conveni- 
ent Opportunity. For there can no other Rea- 
e ſon be aſſign'd, why a Perſon who thus knows 
« the Matter, and hath his free Choice to deter- 
* mine accordingly, ſhould yet be utterly negli- 
* gent and ſilent in it, but this, that he hath no 
longer any Care or Concern for the thing detain- 
* ed, nor will reckon it his own for the future ©. 

e Farther, As to the raiſing this Preſumption 
* of a Man's voluntary Negle& to demand his 
Property, length of time affords a very ſtrong 
© Conjecture: For tis hardly poſſible, but that in 
a courſe of many Years we ſhould gain Intelli- 
*© gence that our Goods are in other Hands, and 
have Opportunity of recovering them, or at leaſt 
* of interrupting the Poſſeſſor's Title, by declaring 
« and proteſting againſt it. 

Again, If we were at firſt hinder'd from put- 
* ting in our Claim thro' Fear, this Fear too will 
« 1n time vaniſh, and we ſhall be likewiſe able to 
„provide ſo well for our own Security, as to be 
« in no Danger of ſuffering from the unjuſt De- 
< rainer. 

As to the Obje&ion *, That no one can eaſily be 
preſum d to throw away his own ; © *Tis an{wer'd 
* by affirming on the other Hand, that no one can 
be thought willing, that a thing which for ſo 
& vaſt a while he hath not at all regarded, nor 
* given any one Indication of Care about it, 
* ſhould any more appertain to him. 

Tho' all this be very plauſibly alledg'd, yet tis 
certain that a long continued Silence doth not al- 
ways give us ſufficient Ground to ſuppoſe a tacit 
Dereliction. For, as it may happen, that a Man, 
for the longeſt Space we can fix, might either have 
been ignorant of his Right, or hinder'd from aſ- 
ſerting it thro' want of Power and Apprehenſion 
of Danger; f ſo again, if he claims his Goods, 
tho' after never ſo long a Seaſon, tis manifeſt that 
he did not before abſolutely abandon and give 
them over. And conſequently this Foundation 
for Preſcription will not be ſuch, as ſhall hold uni- 
verſally, or extend to all Caſes. 


d Lib. ii. c. 4. ſ. 3, &c. Add Lib. xli. t. 1. I. . 


Sect. u/t. D. De A. R. D. ſ. 8. Lib. xiv. t. 2. ad L. Rhod. 1. 8. Lib. xlvii. t. 2. leg. 43. {. 11. D. De furtis. Lib. ii. t. 14. I. 2. 


. 1.51 pactis. 
D. De A. R. D. 


Quæſt. 3. in Gratian. 


Vid. Numb. xxx. 5, 12. D. lib. xxii. t. 1. I. 17. ſ. 1. De Uſuris, &c. Lib. xli. t. 1. leg. 44. 
Add Bæcler. ad Grot. d. l. Sect. 5. & Ziegler. ad l. d. 


f Vid. Can. xiii, xiv. Cas/. 16. 


Mr. Bars. NOTES on F. vin. 


We may conſult Mr. Vherlbef's Diſcourſe already quoted, viz. Vindiciæ Grotiani Dogmatis de præſcript. inter gentes liberas, 
y. 9, &c. where he makes a kind of Comment upon that Place of Grotius. 

2 Grotius comes at length to the Concluſion, and having anſwer'd directly in oppoſing the Reaſon which our Autker himſelf 
confutes afterwards, he infers, that we ought to ſuppoſe every Man honeſt till the contrary appears, 
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As to that other Reaſon offer d by Grotius 3, to 
prove that a Dereliction may be preſum'd from long 
Silence, Becauſe we muſt not believe that Men are 5 
unc haritably diſpos'd towards each other, as that they 
would ſuffer any Perſon to continue in a perpetual 
Courſe of Sin, for the ſake of a periſhable Enjoyment ; 
this doth not at all affect the preſent Queſtion. 
For, beſides that it ſeems a little too ſimple to flat- 
ter ourſelves with ſo large Promiſes of Mens Con- 
ſciences and Piety ; * he that comes to a Poſſeſſion 
by honeſt Means, and with Innocency of Inten- 
tion (and him only we have pronounced capable 
of commencing Proprietor by Preſcription) is really 
in no Sin; becauſe the manner of his obtaining 
the Poſſeſſion fully perſuades him, that he obtain'd 
the Property together with it. And it doth not ap- 
pear that any Man 1s obliged voluntarily to call in 
q: eſtion his own Right, eſtabliſhed upon a lawful 
and probable Title. But if the detaining of ano- 
ther's Goods after this manner were indeed in it 
ſelf ſinful, the Guilt were to be taken cf, not by 
the Silence of the Owner, but by his expreſs Con- 
feſſion, and the Renunciation of his Right, did he 
reſolve to give full Relief and Satisfaction to the 
Conſcience of the Poſſeſſor. But in this Caſe the 
Poſſeſſor's Right would not be owing to Preſcripticn, 
but to the ſolemn Act of the former Proprietor. 

IX. Amongſt theſe difterent Opinions this ſeems 
to be clear and evident, That as the Propriety of 
things was introduced out of a regard to the com- 
mon Peace, ſo it lows as a Conſequence from the 
ſame Principle, that they who have been let in to 
the Poſſeſſion of any thing upon a fair and honeſt 
Preſumption, ſhould at length be ſecured in the 
Enjoyment of it ; and that others ſhould not be 
allowed to raiſe perpetual Suits and Quarrels a- 
bout their Title. But the particular Space of time 
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within which ſuch an innocent Poſſeſſion grows 
up to the Force and Strength of Property, we do 
not find preciſely determined, either by natural 
Reaſon, or the univerſal Conſent of Nations ; bur 
it is to be adjudg'd by the Opinion of good and 
true Men upon the Cafe, not without ſome conſi- 
derable degree of Latitude. Yet ſo as that this 
Latitude ſhall nor be cavill'd and pick'd at, with 
the like Sophiſtry as H:race hath uſed on another 

Qocalion-; :-:- - | | | 


Kaire velim chartis pretium quotus arroget annus - 
Scriptor abhinc annos centum qui decidit, inter 
Perfect)s wetereſque referri debet, an inter 
Viles atque novos ? excludat jurgia finis, 

Eft vetus atque prolus centum qui per ficit annos, 

Quid, qui deperiit minor uno ane vel anno, 

Inter quos referendus erit ? wetereſue poetacr, 

An quos & praſens & poſtera reſpuet atas ? 

Iſte quidem veteres inter ponetur honeſte, 

Qui vel menſe brevi, vel toto eſt junior anno. 

Utor permiſſo, caudæque pilos ut equine 

Paulatim wello, & demo unum, demo etiam unum, &c. 
| Epiſt. iii. lib. i. ver. 3 5, Cc. 


I'd know what Years an Author's ripe for Fame; 
Suppoſe a Century gone ; where ſhall his Name 
Be fix d? I'th' antient Roll of finiſli'd Wit, 
Or the vile modern? Let the Bounds be ſet. 
He's old and ſtanch at a full Century Date. 

What if he dropt a Month, a Year too late; 
With the old Heroes ſhall he ſhare the Prize, 
Or ſink with thoſe our Children ſhall deſpiſe 
Upon their Father's Judgment? Jul — 2 
Him of full Age, who comes ſo near the Sum. 

I'1l hold you to'r, till by Degrees I clear 


The Horſe's Tajl, and pick it Hair by Hair. 


2 Add Ziegler ad Grot. loc. citat. Sect. 8. | 
Mr. BAR B. NOTES on F. vin. 


3 In truth the Silence of the Proprietor proceeds commonly from theſe things only, viz. either he knows not who hath his 
Goods, or he is ignorant of his own Right to them, or he hath ſome Reaſon, more or leſs ſtrong, why he doth not put in his Claim. 
So that we can't lay it down for a Principle in general, that there is a tacit forſaking of Goods properly ſo called. Tis almoſt al- 
ways againſt a Man's Will that he is deprived of his Poſſeſſions; and if the civil Laws ſuppoſe the voluntary Negligence of the an- 
tient Owner, they ſuppoſe no leſs the Poſſibility, which I have obſerved above, F. 5. n. 4. Men are not commonly ſo careleſs as 
not to know their Intereſts, nor if they appear, to maintain them, eſpecially when fe thing they are about is any thing conſiderable. 
And the Preſcription is made moſt commonly not only againſt the Proprietor of the thing himſelf, but againſt his Heirs, who are 
ſubje& to be ignorant of their Right, or are unable to preſerve it by a ſimple Conteſt, which has place at leaſt in a Preſcription 
of time immemorial. We muſt find out ſome other Principle which ſuppoſes rather the Sentiments that the antient Owner ought 
to be of, than what he really is. And this, in my Opinion, will not be hard to find, if we attend to the Nature and Deſign of Pro- 

rty itſelf. I fay then, that the natural uſe and effect of the ſettling of Property of Goods is not to aſſure every one of a perpetual. 
ight of what once belonged to him for ſo long a time as he ſhall be diſpoſſeſſed againſt his Will. In reality the Duration of the 

Right of Property depends not abſolutely on the Right of Poſſeſſion, as I have ſhewed above, c. 6. F. 1. n. 1. This would reduce 

Right to nothing, and deſtroy the End for which it was eſtabliſh'd. But yet it is not leſs contrary to that End, that the long Poſſeſ- 
fion of another ſhould deſtroy his Claim, who has not voluntarily renounced his Right to ſuch Goods as are not in his Power. All 
our Goods which we enjoy are of that nature, that a thouſand Accidents can deprive us of them againſt our Will, and make them 
paſs innocently into another's Hands. They are deſigned to maintain Commerce in the World, and fo to remain no longer in the 
Patrimony or Family of the Proprietor, to whom they are often of little uſe in themſelves, than he can part with them for ſome- 
thing he wants. Moreover, if the End of Property requires that the Proprietors ſhould enjoy what they have peaceably, and not 
be in danger of loſing their Right from the Moment that they are in Poſſeſſion of a thing, it is no leſs requiſite, in my Judgment, 
that he who believes, and has Reaſon to believe himſelf the lawful Proprietor, ſhould never be ſubje& to be deprived of what he has 
honeſtly got, and to which he has a juſt Title. It may be every one's Caſe, and no Man can be certain that there is no ſecret 
Fault in the Acquiſition he is poſſeſſed of. Beſides, in things of a moral Nature we muſt judge according to appearance, and accord- 
ing to the common Proverb, Not to be, and, Not to appear, are all one. So that when a putative Property, if I may ſo ſpeak, pro- 
duces the fame effect as a more real and more inconteſtable one, becauſe the Right of the true Owner does not appear, theſe two 
ſorts of Property may well paſs for one and the ſame in time, and the Right of the putative Proprietor may quite exclude the Claim 
of him who might receive one. This is the more juſt, becauſe the contrary would produce a thouſand Troubles in Society; and the 
more honeſt the Poſſeſſors are, through whoſe Hands the things have paſs'd ſucceihvely, the greater Right will the laſt Poſſeſſor 
be thought to have, how ſmall a time ſoever the others may have kept it. From hence I conclude, that the antient Owver, and 
much more his Heirs, ought at the end of ſuch a conſiderable time to renounce freely all their Pretenſions, and that if they do not, 
the Right of the honeſt Poſſeſſor is not a whit the leſs well founded. There is nothing to be perceived, as we ſuppoſe it, neither 
in the Nature of the thing itſelf, nor in the Quality of the Perſon of whom he held it, that can give him occaſion to ſuſpect that 
there is any defect in his Title; and 'tis not his Fault if he, to whom it appertains, without knowing it, has not diſcover'd, or not 
been earneſt in ſearching into it. In a Word, it is a great Misfortune for the antient Proprietor, for which he has Reaſon to comfort 
himſelf : And if the Poſſeſſor becomes afterwards the true Owner, he is ſometimes obliged to reſtore the thing, not by the Rigour 
and Rule of Juſtice properly ſo called, but by a free Motion of ſome of thoſe Virtues that require us to releaſe his Right, as if a 


rich Man can preſcribe againſt a poor Man, or one in mean Circumſtances, c. 
| | But 


CAP. XII. 


But in fixing the particular Period, a Regard- ſhall 
be had both to the antient Qwner, and to the new 
poſſeſſor. To the former, leſt he ſhould be too ſoon 
excluded from the Privilege of following and find- 


ing out what he hath loſt, In which point natural 


Equity requires that Preſcripticu ſhould not be com- 
eated in ſo little time between abſent Parties, as 
berween thoſe who are both on the Spot. To the 


latter, leſt he ſhould undeſervedly ſuffer Damage, 


when tis too late for him to gain Redreſs by con- 
yicting the firſt injurious Detainer *, from whom 
the thing was honeſtly receiv'd ; or when the thing 
is ſo riveted to his Fortunes and Eſtates, as to make 
the chief Bottom upon which they depend. Hence, 
inaſmuch as moveable things paſs in Commerce to 
others more frequently than immoveables, ſo that 
having gone thro' ſo many Hands, 'tis more diffi- 


cult to find out the Perſon by whom they were firſt 


convey'd, tis but reaſonable to allow a longer 
Space for the recovering the former than the latter ; 
eſpecially, ſince thoſe likewiſe do much ſooner ſuf- 
fer and decay by Uſe than theſe : For it would 
little avail the former Proprietor to receive his 
Goods when impair'd, and waſted, and render'd 
unfit for his Service. And tho' a Man at his firſt 
gaining ſuch a thing of another's, may have made 
a very advantageous Bargain, or tho' his Title coſt 
him little; yet it ſeems hard, and an obvious mat- 
ter of Complainr, that any one ſhould be forced 
to part with a thing that hath now a long time 
grown, as it were, into his Patrimony and Inherit- 
ance: And the rather, becauſe on rhe other hand 
we have reaſon to believe, that he who hath con- 
tentedly wanted a thing during a great part of his 
Life, within which he hath been able to make ſuf- 
ficient Proviſion for himſelf by other means, will 
not think it an Injury or Hardſhip that he be obli- 
ged to want it for ever. To which may be apply d 
tnat of Tully, OH. ii. c. 22. Where's the Equity, that 
an Eſtate, poſſeſs'd many Tears before, ſhould be got by 
him that had it not, and be boſs by him that had it 3? 
See the Story of Aratus the Sicyonian in the next 
Chapter. So that upon taking in all theſe Conſider- 
ations, it will be no difficult Task for a fair and 
honeſt Arbitrator to find out ſuch a Term for Pre- 
ſcription in particular Caſes, as ſhall be agreeable 
to natural Equity, Tho' tis the better way in civil 
States, that all the points of Controverſy may be 
brought within a narrow Compals, to fix in gene- 
ral ſome certain and neceſſary Bounds, at which 
Preſcription ſhall commence valid, according to the 
Nature of the Subje&. We are therefore alrogether 
of Opinion, that Preſcription, as it abſtracts from 
the points of Time eſtabliſh'd by civil Ordinances, 
is, as it were, the Corollary or Appendix of Pro- 
perty. And by Conſequence, that when the Pro- 
perty was firſt introduc d *, it was likewiſe agreed 
upon by general Conſent, for the ſake of the pub- 


* Lib. B04 ſ. 10. n. 2. 


and. Preſctiption. an 


lick. Peace, that he who poſſeſſed a thing in his own 
Name, neither by violent Detention, nor by frau- 
dulent Concealment, nor by a precarious Title, 
ſhould be preſum'd the true Proprietor of it, till 
any one was able to prove the contrary : And that 
he who had held a thing honeſtly obtain'd, a very 
long Seaſon, during which any Man of ordinary di- 
ligence would have enquired after his own, ſhould 
defend his Hold againſt the tardy Claimant, who 
ſo long neglected to make his Challenge. 

X. Upon theſe Principles, and if we place the 
Reaſon of Preſcription not barely in the Dereli&ion 
of the former Owner, we may with the more Eaſe 


reſolve this very intricate Queſtion, H/hether or no, 


or after what maniier, Children, not come into the World, 
can loſe their Right by the taci: Dereliction of their Pa- 
rents and Aaceſtors * Which we may underſtand two 
ways; either of ſuch Preſcription as was compleated 
before the Children were born, or of ſuch as only 
commenced in their Father's Time, and was com- 
pleated at his Death. In the former Senſe, if we 


take the negative fide, we are encounter'd with 


this Difficulty, that Preſcription, thus underſtood, 
will not in the leaſt contribute to the Peace of Em- 


Pires and Dominions ; moſt Goods being in their 


Nature capable of deſcending by Inheritance to 
Poſterity; and therefore *twould be in vain for the 
Preſcriber to overthrow the Claim of the Father, 
if the Son might aſterwards renew the Suit. But 
it we incline to the affirmative Parr, it will ſeem 
ſtrange, how Silence or Negligence ſhould preju- 
dice thoſe who were unable to prefer an Action, 
or ſo much as to ſpeak a Word, and indeed, who 
were not yet in Being; or how the Default of one 
Perſon ſhould thus turn to the Damage of ano- 


ther. Which Doubt Grotius * hath. taken off by 


the following Remark : That a thing not yet exiſt- 
ent can have no Accidents, ſo a Pe: ſon, who is as yet 
no part of Nature, can have no Right, and conſe- 
quen ly nothing can be ſaid to be taken from him b. 
By him, who is as yet no part of Nature, we mean 
him who is not conceiv'd, not he who is conceiv'd, but 
net born : B-cauſe the latter, in many Inſtances of 
Right * , is already ſuppos'd to be a Member of human 
Society . It may be added in Contirmation of this 
Judgment, That the Goods of Parents do only 
then begin to belong to their Children, when the 
Parents themſelves hold and enjoy them, till the 
very time at which the Children ought to inherit 
them. Which Rule may be thus extended to a 
larger Compaſs : He that is nor yet in Being can 
acquire no Right, unleſs by the Intervention of an- 
other already in Being, from whom the Right ſhall 
be deriv'd to him upon his coming into the 
World, yet ſo as that it ſhall obtain no Effect in 
relation to him, till after he is actually born. And 
this happens when any thing is acquir'd or deli- 
ver'd to another, to be held in ſuch a manner as 


d M. Senec. Controver. I. i. c. 6. p. 93. towards the End, Edit. Gronov. Before we obtain'd 


any actual Exiſtonce, Nature hath the whole Government of us, and caſts us into what Fortune ſhe pleaſeth. Our true Rate and Value 


then commenceth, when we are at our own Diſpoſal. 


© Vid. lib. xxxvii. t.g. 1. 7. princ. D. De ventre in poſſe. mittend. & 


Lib. xxxviii. t. 16. 1. 7. D. De ſuis & legitim. bæred. & Lib. I. t. 16. 1.231. D. De vers. fs 


Mr. BAR B. NOTES on F. ix, x. 


* 


2 The Original in all the Editions of it has per Epictianem. This is an Inadvertency of our Author, who doubtleſs meant 


per Epictionis prafſtationem. 


3 The Latin of Cicero is, Quam autem habet æguitatem, ut agrum multis aunis, aut etiam ſeculis ante poſſe ſum, qui nullum ba- 


buit habeat, qui autem habuit amittat ? 


+ There needs no Argument to be ſuppoſed. See what is ſaid upon the former 2 Note 3. The Author argues upon 


the mw Notion he has formed to himſelt of the Original of Property, which we have co 
ee | 


I. i. c. 1. $.7. n. 4. above. | 


ted in its Place, 
| that 


: RO 


as Of Uhacabion 


© that he ſhall be able to tranſmit it to his Succeſ- 


ſors. Yer here there is an obſervable Difference; 


for ſome things are ſo conferr'd on another, as 
that the Intereſt of the Giver is not at all affect- 
ed, whether the thing deſcend to the Heir, or 
not ; though, ſo far as he is concerned, he grants 
the Receiver free leave thus to tranſmit it. 
other things are conferr'd after ſuch a ſort, as 
that the Donor retains a Right over the manner of 
holding, which he himſelf appointed, ſo that it 
cannot be altered without his Conſent. Now 
which ſoever of theſe ways we ſuppole a thing 
poſſeſſed by any Man, with the power of tranſ- 
mitting it to his unborn. Poſterity, if it happen by 
any means to be intercepted or alienated before 
the Birth of the Heir, he is not the leaſt injured 
thereby; unleſs the Title or Pretenſion to“ ir (if 
not the thing itſelf ) were expreſly left him in the 
manner of an Inheritance. For in the former caſe, 
fince both the thing holden, and the way of hold- 
ing it are fully in the Poſſeſſor's Diſpofal, if he 
convey it away from himſelf ; or if, by any change 
whatſoever, it ceaſe to be his, all the Right he had 
to it is immediately extinguiſhed ; and conſequent- 
ly cannot be derived upon his Heir as yet unborn, 
who can claim no Right to Goods of this Nature 
held by his Anceſtors *, but what they deliver to 
him, as it were, from hand to hand, after he is 
actually in Being. But in the latter Caſe, inaſ- 
much as the prime Donor ſtill reſerved to him- 
ſelf a Power over the Tenure 3, if his Conſent 
be obtained, the Poſſeſſor doth not at all damnify 
thoſe that come after him, ſhould he either alien- 
ate the thing, or give it over for loſt, by whate- 
ver Accident it was convey'd from him. 'Tho' 
all this be true, yer Piſiſtratus was of another Opi- 
nion, as appears from his Epiſtle to Solon, where 
he gives the following Reaſon amongſt others for 
his ſeizing on the Government; I have not uſurped 
' what belong d to others; I only claim that by my own 
juſt Right and Title, which the Athenians, baving firſt 
confirmed by Oath to Codrus and his Family, after- 
wards took away *. 1 | 
The Queſtion taken in the latter of the two 
Senſes, wuich we obſerved it to be capable of, is 
denied by the Civilians ; for they ſay, That Pre- 
ſeription heretofore begun, ſtops during the Years of 


* Diogen. Laert. in Solon. J. i. 1.53. 


But 
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Minority 4, and upon their Expiration runs on effectu- 
ally again. Yet I am of Opinion, there may be a 
Caſe, in which the Favour of Poſſeſſion ſhall o- 
ver- balance the Favour of Minority: As for In- 
ſtance, ſuppoſe it ſhould ſo happen, that when 1 
want only a Month or two of compleating my 
Preſcription, and it is morally certain that the 
antient Proprietor will not within that Space 
give me any Trouble about the Title, and if he 
ſhould then deceafe, leaving an Infant Heir, it 
would be unreaſonably hard, if after five and 
twenty Years Poſſeſſion I ſhould be thruſt our 
of my hold for want of thoſe two Months : 
Eſpecially, if it be now impoſſible for me to re- 
cover Damages of him, from whom I received 
what is thus challenged ; as I might have done, 
had the Diſpute been ſtarted before the Goods 
devolv'd upon the Minor. Here certainly, if the 
Buſineſs be referr'd to the Arbitration of an ho- 
neſt Man, and one who knows that the Grounds 
and Reaſons of Preſcription are not'to be drawn 


barely from the Neglect of the former Owner, 


he will give Judgment for me rather than for the 
other Party. Nor doth it ſeem ſo very griev- 
ous, that a Right which under the Father was, 
as we may ſay, at its laſt Gaſp, ſhould utterly 
expire under the minor Son: And eſpecially, be- 
cauſe Men eſteem it a mueh greater Hardſhip to 
let go a thing which they have held a conſiderable 
time, than to be debarr'd of what is not yet come 
to their Hands. | 

XI. From hence it appears, that they too *, 
who are ſubje& to no common Law befides that 
of Nature and of Nations, may alledge againſt each 
other's Claim, a long, uninterrupted, and honeſt- 
ly obtained Poſſeſſion : And ſo much the rather, 
as publick Poſſeſſions cannot be diſturbed with- 
out far greater Confuſion and Danger than private. 
Though it muſt be confeſſed, that in Contro- 
verſies between Princes and States it is frequently 
not altogether ſo neceſſary to appeal to Preſcription, 
ſince the Right of the Poſſeſſor may, or at leaſt 
ſhould be deduced more ſolidly from other Found- 
ations. And Bæcler b hath obſerv'd before us, 
That thiſe who in this Buſineſs of Preſcripticn mention 
only the Point of Time, often intend to ſum up their 
whole Claim in this ſhort Expreſſion : Under which are 


d Add Grot. dict. loc. Se. 2. 


Mr. BAR B. NOTES on F. x, x1. 


2 The Words of the Reman Law are, Item Labeo ſcribit etiam eum, qui poſt mortem patris ſenatoris natus fit, quaſi ſenatoris fili- 


wmeſſe. Sed 


dem fit, anteguam pater ejus ſenatu moveatur, natus gutem poſt patris amiſſam dignitatem, magis eſt, ut quaſi | 
| gs” tempus enim conceptionis ſpectandum 1 * placuit, i. e. An Infant that is born after the Death 
if his Father kept his Dignity to his Death; but he ſhall not be eſteemed a Senator's Son, 


enator, ſhall be eſteemed a Senator's Son, if 


non proprie ſenatoris filius dicetur is, cujus pater ſenatu motus eſt, antequam iſte naſceretur. Si guis conceptus qui- 


ſenatoris filius intelli- 
his Father, who was a 


If his Father were removed from the Senate before he was born; but if he were conceived before his Father's Degradation, but not 
born, he ſhall be accounted as it were a Senator's Son in regard to his Conception. | 


See l. viii. c. 5. $.9. following. 


+ The Words of the Civilians are, Non eff incognitum id temporis, quod in minore ætate tranſmiſſum eſt, longi temporis preſcriptioni 


non imputari. Ea enim tunc currere incipit, quando ad majorem ætatem Dominus rei pervenerit, 


citur longi temporis præſcriptio, leg. 3. 


od. I. vii. t. 35. Quibus non obji- 


The famous Father Dz Puy, Counſellor and Library-Keeper to the King of France, maintains the contrary, in a Diſcourſe, 
intitled, WÞether Preſcription is of force among ſt Sovereign Princes? It is found in a Collection of ſeveral Treatiſes touching the 
Rights of Chriſtian Kings, printed Paris in 1655, and at Roan in 1670, but Mr. Wherlhof, Profeſſor at Helmſtadt, has contuted 
it fully in his Vindiciæ Grotiani dogmatis de præſcriptione inter gentes liberas contra 3 ſcriptorem Gallicum Petrium Puteanum. 


This Work, quoted before, is worth the reading, tho' after what J have ſaid in my 


otes, as well as this Author in the Text, tis 


ealy to ſee on which ſide the Truth lies. I ſhall only obſerve, that Mr. Mherlbef requires that he would explain by what Right the 
Crown of France has paſs'd to the Carlovingians by the means of Pepin, and to the Capetians by Hugh Capet, if it be true, accord- 
ing to the Principle of that French Author, That the Succeſſors of an Uſurper can never acquire a lawful Right of Force againſt 


the Poſterity of the King unjuſtly dethroned. 


But it is true alſo, that moſt times the other Titles are not ſufficient, becauſe in paſſing from one Poſſeſſor to another, and by 
different Titles, we ſhall find at laſt ſome of them diſhoneſt and faulty, which will deſtroy and render uſeleſs all that depend on it, how 
good ſoever they be in themſelves, if the length of time, which has paſſed ever fince, will not purge the foulneſs of the Original. 


likewiſe 


2 FL, 
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likewiſe to be underſtood the Adjuufts of Time, as the 
quitting the thing which is now the matter of Diſpute, 
or the Intention of quittiug it, or any Tokens of re- 
nouncing the Right and Title. And fince the Plea of 
Time is in the main plaufible, eſpecially with vulgar 


Hearers as (if it gave an Advantage to other Proofs) 
it is a politick Stratagem to urge this Notion in general, 


aud in groſs, wilfully avoiding all Explications or Addi- 


tions which might be able to give Strength to ſuch a 
thing as Time, which of itſelf can produce no Effect; 
and, inſtead of them, to heap up Inſtances and Exam- 
ples of former Diſputes, that the Diſcourſe may ſeem 
more full, and may carry a fairer Colour as to the 
main Point. | | | 
Tacitus calls it by no better Name than Vani- 
loquentia, Impertineuce or idle Talk, in Artabanus, 
when he laid claim to the antient Bounds of the 
Perfian and Macedonian Empires. 

Sapores, as Ammianus Marcellinus ® informs us, 
renewed the ſame Claim many Ages after ; to 
whom Conſtantius gave this Anſwer in his own 
way; That twas ftrange he ſhould forget how the 
Perſians were enſlaved by the Macedonians ; the 
latter of which Nations being ſubdued by the Roman 
Power, their Bondſmen could not but fall under the 
ſame Dominion ©. | 

Thus likewiſe SIyman, the great Turk, would 
often ſay, That he had a Right to the City of Rome, 
and to all the Weſtern Empire, as being the Iawful 
Succeſſor of Conſtantine, who had remov'd the impe- 
rial Seat to Byzantium. Yet in the moſt noble Ex- 
amples upon Record, you will find, that beſides 
the Argument of long continued Poſſeſſion, ſome 
Title or other capable of producing Sovereignty 
hath been at the ſame time alledg'd. 

Thus Jſocrates 3, under the Perſon of Archida- 
mus, having ſhewno in the firſt Place that the Lace- 
demonians became Maſters of Meſſene by the Title 
of a juſt War, afterwards brings in the length of 
Poſſeſſion, as a kind of ſecondary and inferior 
Proof: Nor are you ignorant, ſays he, that all the 
World agree, Pefſeſſions, whether publick or private, 
ſhould after a long Period of Time be fd and con- 
firm'd, and paſs as lawful Inheritance, To which he 
ſubjoins, that the Title of his Country to M 
ſene was not controverted heretofore, when a fair 
Opportunity was offer d to that Purpoſe . And 


2 Ann. vi. c. 31. d Lb. nie 
d Add Alberic. Gentil. De Fare Belli, I. i. c. 22. 
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or Preſcription. „ 


indeed, in Cauſes of this Nature, tis always a fair 
Preſumption in favour of the Poſſefor's Right, that, 
during ſo long a Space, no Perſon elſe hath put in 
his Pretenſions. For theſe Matters are uſually of 
ſo very great Importance, and are tranſacted ſo o- 


penly and in broad Day, that if a third Party 


hath any Right in the Caſe, he can neither be 
long ignorant of it, nor want occaſion of preſerv- 
ing it, at leaſt by declaring and proteſting againſt 
the Uſurper. | „ . 

Therefore there can happen very few Caſes, in 
which Dominion and Sovereignty ſhall not be the 
Conſequences of Preſcription, when a State or Peo- 
ple have poſſeſs d themſelves of any thing upon a 
peaceful Title. And as for what they gain in War, 
it is hardly neceſſary to plead Preſcription on that 
Account. For ſo long as the Hoſtility continues, 
the Poſſeſſion of all that hath been won from the 
Enemy 1s ſupported only by Force and Violence ; 
and at the ſame time the Enemy hath a Right of 
recovering his Loſſes by any means he can uſe : 
Eſpecially if, having given any unjuſt Occaſion of 
the Quarrel, he is ready to make Satisfaction. 
Hence, inaſmuch as a War may be protracted for 
more than Fitry Years, they, who loſt any Place 
at the firſt breaking out of the Difference, ma 
regain it by Force at any time before the Buſineſs 
is adjuſted by a Peace. | 


The Numidians, in Livy ©, pleading Preſeriptiai | 
againſt the Carthagznians for a Tract of Land-(which 


bore the Name of Emporia) talk to this Purpoſe ; 
That the Right was ſometimes held by the State of Car- 
thage, and ſometimes by the Kings of Numidia, as 
either had Opportunity to ſeize upon it; and that the 


Poſſeſſion was always in the Hands of thoſe who ap- 


pear d ſtrongeſt in the Field. no 

When a Peace is concluded, tis eaſy to fee what 
both ſides are to hold for the future; and then what 
is yielded up by one Party, the other immediately 
acquires with full Right, and hath no need to wait 
for the Title of Preſcription. If any third Perſon 
lays claim to the ſame thing, he will be ſure to de- 
clare his Pretenſions in good time; and if poſſible, 
whilſt the Treaty is in agitation: For afterwards 
Warriors will not eaſily be prevail'd upon to re- 
ſtore what they have won by the Sword, to thoſe 
who were idle Spectators of the Quarrel f. 


© In Zonaras, Tom. iii. ad ann. 354. See likewiſe Herodian, 1. vi. e. 6. 
e Lib. xxxiv. c. ult. 


* Vid. Grot. 1. iii. c. 6. Sect. 7. 


Mr. BAR B. NOTES on g. x1. 


3 Hocrates's Words are, Axaà pv 83 ue ùh˖) azaybev, TT. TAg Thou) nat TH; ia, na) TH; nowkg, Jv zr cords xps, 


pigs, na? rarpαα̃ AFAvTES bivai vopaitgot, 


Man. CHAP: 


— 
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CHAP. XIII. 


Of the Obligations which ariſe immediately from Property, 


1. Every one is obliged to abſtain from another 
| Goods. 
11. Others Goods kept by us are to be reſtored. 
III. Hhich is proved. | 
Iv. And illuſtrated. | 
v. Contracts made about others Goods are void, as 
ſoon as they are known. | 
vi. What is gained by another s Goods muſt be reſtor d. 
VII. An honeſt Poſſeſſor is not bound to reſtore, if the 
Goods are decayed, or loſt. 
viu. But he is bound to reſtore the preſent Fruits. 
ix, And ſuch as are ſpent, if he muſt have ſpent 
others of the like Value. | 


Aving enquired into the Nature and Origin 
of Property, as likewiſe into the ſeveral ways 
by which it is eſtabliſh'd, it follows that we con- 
ſider thoſe Obligations, which, upon the introdu- 
cing of Property, affect Mankind immediately and 
on their own Account, without the Intervention 
of other Duties. Of rhele the firſt is, That every 
Man ſhall ſuffer another, who is not ehgaged in 
Hoſtility againſt him, to diſpoſe of his own Poſ- 
ſeflions, and likewiſe quietly to hold and enjoy 
them ; nor ſhall, either by Force or Fraud, impair, 
divert, or draw them to himſelf. Whence it ap- 
pears, that Theft *, Rapine, removing of Boun- 
daries, and the like Crimes are forbidden by the 
bare Law of Nature. Euripides * ſpeaks excellently 
to this Purpoſe; | 7 


God hates the violent, commanding all 3 

To live on what their honeſt Pains procure; 
And not to feed their Wants with mutual Spoils. 
Opprefſors ſhould be baniſh'd human Race, 
Unworthy of the Name, One common Heaven 
Gives Light and Air to Man; one Earth a Seat, 
A Scene of Iaduſtry, where all may ſtrive 

To raiſe their Stock, and ſpread their Fortunes wide ; 
But not to rob, or force their Neighbour*s ſtore. 


2 Helen. ver. gog, Sc. 


| x. But not them he has neglefed to gather. 


given him, but with a Diſtinction, 

xn. Nor if he has ſold what he bought with a Di- 
ſtinction alſo. a 

xur. How he may recover the Price, who has really 
fold another Man's Goods. 

xv. Whether if a Man buys another Goods, he ought 
to reſtore them to the Seller ? 


Owne”, may keep them. 
xvI. Whether what's given for a bad Reaſon muſt be 
| reſtored. _ | 


II. Farther, When the things of one Man come 
into the hands of another without the latter's Fault 
(where under the general Name of things we com- 
prehend likewiſe our Right over Perſons, ſo far as 
it may be profitable to us, as the Right of Ma- 
ſters over their Servants) we are to conſider, whe- 
ther the thing be ſtill remaining, or not. 

As to things which remain, there ariſeth this 
Obligation concerning them; That he, who is in 
poſſeſſion of what belongs to us, ought to imploy 
his utmoſt Ability towards putting it again under 
our Command. Which Obligation doth not exert 
its force, till ſuch time as the Party in Poſſeſſion 
comes to know that the thing is ours. 

We add, That he imploy his utmoſt Ability, or 
do as much as in him lies; for no one can be bound 
to an impoſſible Performance. Nor is he oblig'd to 
put himſelf to Charges in making the Reſtitution ; 
and whatever Expences he hath been at on any 


thing on that Account, he may fairly demand of 


the Owner, and may detain the thing till they are 
paid. But tis enough if he ſignify, that another's 
Goods are in his Hands ®, and that he will be no 
hindrance to the Owner in the Recovery of them. 
And theſe Rules are ſo true, that the Roman Laws 
forbid Men to challenge their own, when found 


b Vid. D. Lib. x. t. 4. I. 1. ſ. 3. De fugitiv. We ſpeak here all along of the innocent and 


well-meaning Poſſeſſor; for the Obligations which lie on the diſhoneſt Poſſeſſor are open'd in another Place. See the next Para- 


graph towards the End. 


Mr. Baxs. NOTES on Chap. XIII. b. 1. 


XI. He is not obliged, who has given away what was 


xv. He that has another s Goods, and knows not the 


The Duties which concern Property may alſo be conſidered with Relation to the Owner himſelf, who is obliged to obſerve, 
according to the Uſage of Right, all the Law of Nature. And fo he'll do very ill to abuſe his Goods in any manner, which 
may redound to the Contempt of the Deity, or Prejudice of his Neighbour. On the contrary, he ought to make uſe of them to 


the Glory of God well underſtood, and to the putting his Laws in Practice; and laſtly, to procure an Advantage to other Men, as 


well as to our ſelves. Titius's Obſerv. 313. | 

2 The Roman Lawyers ſay poſitively, that Theft and Robbery are contrary to natural Right. Furtum eſt contrectatio rei fran- 
duloſa, lucri faciendi gratia, vel ipſius rei, vel etiam uſus ejus, poſſefſioniſve, quod lege naturali prohibitum eſt admittere, Dig. lib. xlvil. 
tit. 2. De furtis, I. 1. F. 3. See alſo lib. I. tit. 16. De verb. fgnif. l. 42. Salmaſius in his Treatiſe De Uſaris, c. ix. raiſes great 
Difficulties about it, but in Mr. Hertius's Judgment not worth repeating. 


3 Enripides's Greek is, Mos? yp 6 Oed Thv Blav, nTyT4 J: 
| Kräcbas uA Adr, un ig dp 
*EaTi#0; 6 TAgT0c dd rig d- 
 Kouws; yp sc gpave; wto: Bpororg 
Kat yau, iv H xn Swpar' tvaraypehivs; 
T danirpue wi xiv, un dOauperoba Bic. 


We have alſo two fine Fragments of Menander upon this Subject, both of them recited by C/zmens of Alexandria, Stromat. lib. v. 
. 605, 606. and by Euſebius, Prep. Evang. |. xiii. c. 13. and which are alſo found in Mr. Le Clerc's Collection lately publiſh'd. 
i hey are the more remarkable, becauſe, they confirm what I have proved at large, 1. ii. c. 4. F. 3. note 4. before going. For we 
may ſee by the common Notions of the Heathens deliver'd in their lays on the Theatre, that, to pleaſe the Gods, we muſt not covet 

other Mens Goods, nor debauch our Neighbour's Daughter, or Wife, but be kind, ſerviceable, charitable, c. | 
| | Tal 


F - 
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Crae. XIII. 
by others ſine pactione, without ſome Bargain in 
order to give the Finder Satisfaction =; whilſt they 
affirm at the ſame time, That he who takes up any 
thing of another's with a Deſign of converting it to 
his own Uſe, is guilty of Theft, whether he knows the 
particular Owner, or not de. Vet if I become Ma- 


{ter of a thing upon a juſt Title, and with an ho- 


neſt Intention, I am not bound to call my own 
Right into diſpute, and to give publick notice that 
ſuch a thing is in my Cuſtody, to the end that it 
may be challeng'd, if ir ſhould happen to belong 


to another. For when the manner of my getting 


the Poſſeſſion was in no reſpe& faulty *, my In- 
nocence and Integrity clear me trom all Imputation 
of Guilt in detaining another's Goods. 

This farther Reſtriction is likewiſe to be under- 
ſtood in the preſent Duty; If he who was before 
the true Owner, hath ſtill any probable means left of 
his recovering what he loft ; that the Obligation we 
are now aſſerting, may not be thought to over- 
throw the Right of Preſcription 4. 

III. Now that this Obligation is ſufficiently 
founded in the bare Notion of Property, appears 
evident. For ſince a Perſon may happen, by ma- 
ny Accidents, to loſe his hold, and be thrown out 
of the Poſl.flion of what is really his own ; our 
Goods, and eſpecially thoſe which are moveable, 
would be in a very ſlippery and uncertain Condi- 


immediately from Property. 451 


tion, if, when they ſtray into another Man's hands, 
he might intercept or conceal them from us; much 
more, if he might detain ſuch a thing openly, and 
repulſe us with Violence, when we attempted to 
make good our Claim. And therefore, as in a 
State of Communion tis a matter of Right that 
each Perſon ſhall be allow'd to uſe the common 
Store as fully and freely as the reſt ; ſo upon the 
firſt appropriation of things, when all other Per- 
{ons did, as it were, renounce their Right to what 
any one had received as his private Share, the di- 
ſtinct Proprietors are ſuppoſed to have made this 
Agreement amongſt themſelves *, That he who chan- 
ced to be in poſſeſſion of another's Goods, after be knew 


it to be another's, ſhould cauſe it to. return to its Owner. 


For the Power and Virtue of Property would be 
too weak, and the keeping of things would require 
roo much Expence, as well as too much Care and 
Trouble, if theſe ſtray'd Goods were only then to 
be reſtor d, when the Owner made a formal Cnal- 
lenge of them; becauſe he muſt very frequently be 
1gnorant which way they are gone, or where they 
are lodg'd. 

As to a Man's being bound to reſtore a thing, 
when claim'd by the Owner, *cis altogether the 
ſame Caſe, whether he got Poſſeſſion by honeſt, or 
by diſhoneſt Means: For this Obligation doth 
not ariſe from any Default, or any Fact of ours, or 


Vid. Lib. xIvii. t. 2. 1. 43. f. 9. D. De furtis. Lib. xix. t. 5. I. 15. D. De Preſcript. verbis. & Lib. xii. t. 5. I. 4. ſ. 4. D. De 


cond. ob turp. cauſ. 


Foſepbhus Antiq. iv. c. 8 He that take» up Gold or Silver in the Way, let him ſex out the Perſon who 


lift it, and by the Help of the Cryer let him reſtore it in the ſame place where tevas found; and let him be perſuaded, that tis a very 


ill way of gaining Profit, to enrich himſelf by the Damage of others. 


Grot. mn the Place above-cited. 


© Concerning this, fee c. 6. 1. 12. * Comp. 


Mr. Baxs. NOTES on g. U, In. 


The Edition of this Work put out in 1706 adds, after Yitiof, theſe Words, Aut ſiſbecti, i. e. faulty or ſuſpicious, Words too 
important to be left out; for if we have the leaſt Suſpicion, that the thing belongs not ly to him, who is about to make it over 


to us, we mult not take it; and if we do receive it, we reduce our ſelves to a Neceſſity o 


ſhould prove true. 


reſtoring it fully, leaſt our Suſpicion 


7 There is no need of ſuppoſing ſuch a general Agreement, as we have proved upon c. 4, 6. The Obligation of reſtoring the 


Goods of another is as natural a Conſequence of Property, as it is not to take them. But this Obligation ought to be underitced 
in ſuch a Manner as not to deſtroy the Rights of an honeſt Poſſeſſion, or a putative Property, which, as I have before obſerved, 
§. 8. Note 3. produces the ſame Effect as a Property more real and inconteſtable, ſo long as the real Owner appears not. This 
neither Grotius, nor our Author, nor any other that I know of, were aware of, and therefore have been puzzled very much to de- 
termine ſeveral Caſes which have fallen in upon this Subject, and ſo many times their Solutions were inconſiſtent one with another, 
which proves ſufliciently, that their Principle upon which they argued, was not ſound. I fay then, that one of the principal Ules 
of our Goods being to trade withal, and that Uſe requiring that the honeſt Poſſeſſor ſhould be reputed in all reſpect the lawful 
Proprietor, ſuch a Poſſeſſor can be obliged to reſtore only what is in Being, 7. e. what he has not parted with, nor is in any manner 
periſhed ; for he then has nothing, and ſo can reſtore nothing, as our Author himſelf acknowledges, in reſpect to what is given 
away, or ſold again, as it was acquired, and to what is ſpent or loſt. Moreover, all that the honeſt Poſſeſſor hath done, or per- 
formed, as fuch, upon the account of the Goods of another, which he believed his own, is as valid, as to him, as if he had diſ- 
poſed of a thing to him, of whom no other Perſon can claim any thing, and the Profit, which might redound to him by ſuch 
Goods, while he was in the Poſſeſſion of them, or when he parted with them, belongs to him by Conſequence. For as he was, 
and ought to be ſuppoſed the true Proprietor, the Rights and Profits of the Property did abſolutely accrue to him, ſo long as he 
had no Reaſon to ſuppoſe otherwiſe. And then if the antient Owner recovers his Goods, he begins again, as we may ſay, at a new 
Expence, to follow his Buſineſs. The peaceable Enjoyment of the honeſt Poſſeſſor is as a kind of Iaterregnum, which has inter- 
rupted the Power of the true Proprietor, but inſures to the putative Proprietor the Effects of his Management, while he was in full 
Authority. This being agreed on, we may ſee in my Judgment how far the natural Obligation of reſtoring the Goods of another 


extends, when Men have had an honeſt Poſſeſſion with a juſt Title. If he hath diſpoſed of them by any good and irrevocable Act 


to a third Perſon, who has honeltly received them, he is only obliged to aſſiſt, as much as he can, the old Owner to make him, 
who has wrongfully taken and retain'd his Goods, to give him Satisfaction, and to declare to the new Poſſeſſor the Right of the 
true Proprietor, that he may do what he ought in the Caſe. But if the thing is yet in the hands of the honeſt Poſſeſſor, or he 
has got the Poſſeſſion of it without Charge, or it has coſt him ſomething. In the firſt Caſe, as when a Perſon has obtained a thing 
by Free- gift, or has found a thing, he ought to return it fairly and readily without any Demand, at leaſt if it has occaſioned no 
greater Expence to him than is made up by the keeping of it. In the other Caſe, if one has bought it, or taken it to pawn, it is 
Jalt that the true Owner, who would recover his Goods, ſhould repay the honeſt Poſſeſſor what he has given, otherwiſe he may 
cep the thing; and if the other do not redeem it before the time of Preſcription is come, it then entirely changes the Owner, ſo 
that the firſt can have no Title to it. By thele Principles it is eaſy to determine clearly all the Queſtions, which can concern this 
Matter, as we ſhall ſee in the Notes upon the following Paragraphs; where I ſhall rectify our Author's Notions. Although he is 
not of the ſame Sentiments with Gro? ius, yet he reaſons in general according to the Notions of that great Man, whole Authority 
ſeems to overſway him here. This I mention not by mere Conjecture; for in his Elements of Furiſprud. Uziver/. which was 
the firſt Work that I attempted to comment on, he took notice of the Weakneſs of Grotiuss Opinion, and determines it in ſuch a 
Manuer, as can't be well grounded but by ſuppoſing the Principles that I have diſtinctly eſtabliſhed ; for he ſays, That as yet 
« the civil Laws of ſeveral People permit any one to take Goods where he finds them; nevertheleſs, if we conſider natural Right, | 
* the true Proprietor may not take it immediately from the honeſt Poſſeſſor, though he may from the Perſon who deprived him of 
© his Goods; for, adds he, why ſhould the honeſt Poſſeſſor loſe it, or be proſecuted more than the true Owner, tceing tis not 


his Fault? Lib. i. De, 5. F. 25. p. 77, 78. 


M mmi a ſrom 
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from any particular Covenant made with the Claim- 
ant, bur from the thing itſelf ; or rather from that 
general Covenant to this Purpoſe, which we ſup- 
poſe to be the neceflary attendant of Property. 
He then, who obrain'd the thing honeſtly, is bare- 
ly oblig'd to make Reſtitution; but he who pro- 
cur'd it diſhoneſtly, beſides the neceſſity of Reſti- 
tution, hath likewiſe contracted a Guilt, and is 
on that account liable to Puniſhment. Good Faith, 
or honeſt Intention, doth then ceaſe, at leaſt, in 
the Court of Conſcience, when a Man hath full 
Aſſurance, that what he holds belongs to ano- 
ther *. Though it is enough to ſecure him from 
human Puniſhment, if he were thus well-mean- 
ing and fincere only at his firſt entring on the Poſ- 
ſeſſion. | | 
IV. This is confirm'd and illuſtrated by the 
Divine Law itſelf, Deut. xxii. I, 2, 3. And leſt 
any ſhould imagire that the Duty there enjoined 
is to be paid to Friendſhip only, 'tis expreſly add- 
ed, Exod. xxiii. 4. that the ſame ought to be per- 
form'd to an Enemy. = 

Joſephus ® hath given us this Gloſs on the La 
whith we are now mentioning : F any Man, ſays 
he, find Gold or Silver in his way, let him ſeek out 
the Party who loſt it, and reſtore it by the Hands 
of the publick Cryer, in the very place where he took 
t up, judging with himſelf, that no Advantage can 
be good, which ariſeth from another's Damage. The 
ſame he muſt do with regard to the ſtray Sheep and 
Cattle he meets with in the Deſert, If he cannot 
preſently find out the Owner, let him retain the things 
in his own Cuſtody, calling God to witneſs, that he 
intended not to make a Gain of what belonged to 
his Neighbour. Yet the mortal Hatred which the 
Jewiſh Nation profeſs d againſt all others, after- 
wards turn'd this natural into a civil Law, to 
be put in practice only towards their own Coun- 
try- men . 

One of the moſt remarkable Inſtances of Reſti- 
tut ion, which Hiſtory affords, is that of the Em- 
peror Th-ophilus, who, when a Woman cry'd at- 
ter him in his Progreſs, and claim'd the Horſe on 


Vid. Lib. xvi. t. 3. I. 1. Sect. ult. D. 1. ii. I. iii. I. iv. Depoſiti, vel contra. 


which he rode, finding upon Enquity that the 
Governor of a certain Province had taken it away, 
and preſented it to him in his own Name, he im- 
mediately gave back the Horſe to the poor Wo- 
man ; and having no others at hand from his 
own Stable, was content to make uſe of the next 
he could borrow. Which, they tell us, was the 
Riſe of that Cuſtom, which afterwards obrtain'g, 
for the Emperors to carry in their Train a grear 
Number of Horſes, for Supplies, in caſe of any 
ſuch Accident 4. | 

The Example of the Spartans, which Grotius men- 
tions ©, who condemn'd their General Phæbida; 
for ſeizing on the Cadmean Fort, and yer ſtill kept 
the Place in their Hands *, doth not come up to 
our Point : For they were, no doubt, injurious 
and diſhoneſt Poſſeſſors, and therefore were bound 
to Reſtitution by another Principle. Nor is the 
Story of M. Craſſus, and O. Hortenfius, more pro- 
50 in the preſent Queſtion, as Ty s gives the 

eport : Some Perſons, ſays he, brought out of 
Greece to Rome a forged Will of L. Minutius Ba- 


ſilius, a very wealthy Man; aud the more eafily to 


carry their Point, put down M. Craſſus, and Q. Hor- 
tenſius, two who had the greateſt Power and Iutereſt 
in the City, as Joint Heirs with themſelves. The two 
Gentlemen, though they ſuſpected the Deed to be coun- 
terfeit, yet relying upon their own Innocence in the 
Matter, did not refuſe to make this ſmall Advantage 
of the others Wickedneſs. What then? Is it enough 
that they appear to have had no Hand in the Fut? I 
am not of that Opinion. For he certainly is to be cen- 
ſur d as unjuſt, who not only forbears to drive off an 
Injury from another, but aids and encourages it. Here 
the Gentlemen had as great a ſhare in the Crime 
of Forgery, as Receivers are ſaid to have in that 
of Theft; inaſmuch as they apprehended them- 
ſelves to have been put into the Will for no other 
Reaſon, but that their Name and Authority might 
protect the Authors of the Cheat. | 
From the ſame Head we may diſcover the Cu- 
ſtom of awarding Wrecks to the Prince *, or to 
the State, to be diſagreeable to Equity . As we 
may 


> Antig. I. iv. c. 8. e Vid. 


Seld. De Faure Nat. & Gen. ſec. Hebr. 1. vi. c. 4. & Grot. in Annot. ad d. I. Set. 1. Add. Poly. I. vi. c. 31. princip. 


4 Curopalat. de Off. Conftant. I Cedren. 
8 Off. iii. c. 18. 


© Ubi ſupra, n. 3. 
hk Vid. Grot. I. ii. c. 7. . 1. & Bæcler. ad. d. I. Fac. Godofred. De Imperio Maris, c. 11. Fo. Locce- 


Plutarch. & Cornel. Nep. in Pelopid. 


nius De jure Maritimo, 1. i. c. 7. 1.9. Bodin. De Republ. I. i. c. 10. Gramond Hiſt. Gall. lib. xvi. and others. 


Mr. BARI. NOTES on g. 1 


7 Sce Mr. Hertius's Note on that Place, and his Diſcourſe, De Superioritate Territoriali, F. 56. in Tom. ii. of his Comment. 
£ Opnſc. There are ſome places in ee, where the Preachers ſeruple not to pray to God in the Pulpit, that he would make 
many Shipwrecks upon their Coaſts. And Mr. Thomaſins maintains, that neither theſe Prayers, nor the Cuſtom itſelf are abſo- 
lutely unreafonable, or diſagreeable to the Rules of Charity or Juſtice ; for though, as he ſays, in the time of the Wreck there 
is no Deſign to abandon utterly what is caſt away, yet there is no hopes ordinarily of recovering it, and we know that there is as much 


Reaſon to fear that the Goods are utterly loſt, as if they had been caſt into the main Ocean: Beſides, the Owner of the Coaſts 


may, at the place where he has a Right to demand Cuſtoms of Strangers, uſe all means to repay himſelf for the Expences he is at 
in maintaining the Port and Shore. We may add to this, that it is often very hard to know whoſe Goods and Merchandizes 
thoſe are, that the Sea throws upon the Shore. So that they are a kind of Alluvions, which, by the Right of Nations, is a lawful 
way of getting. The publick Prayers, made on this Subject, ought not to be underſtood as if they begged of God that he 
would make a great number of Shipwrecks, but only that he would cauſe that the Sea ſhould not retain the Goods caſt into it, 
but diſcharge itſelf of them by caſting them upon their Coaſts rather than any other; for what Reaſon is there for us to ſuppoſe, 
that ſuch holy Church-men ſhould every Day beg God's Help for a thing contrary to all natural Right; or, at leaſt, that ſome of 
their Brethren ſhould not charitably adviſe them of ſuch a deteſtable Sin, which they had been guilty of ſo long a time? Theſe 
are the Reaſons of the Author of whom he ſpeaks, which he delivers in his Diſcourſe, De Statuum Imperii poteſtate Legiflatoria 
contra Jus commune; printed at Hall in 1703, f. 42. The manner in which he juſtifys the Prayers ſo manifeſtly abſurd (to ſpeak 
no worſe of them) would make us believe that he is not in earneſt, and that he diverts himſef with want of Conſcience in the 
: Clergy. As for the Confiſcation of the Goods belonging to ſuch as have ſuffered Shipwreck, the Proprietors who caſt them away, 
do not look upon them altogether loſt, but that they reſerve to themſelves a Right of claiming them, if ever they happen to be caſt 
upon the Shore, as they know it often comes to paſs. See above, c. 6. F. 12. And 'tis not by theſe Misfortunes, that the 
maintenance of Ports and Shore ought to be upheld : The Toll would be too exorbitant and odious; ſuch as loſe their Goods 
would at this Rate pay for thoſe that have the good Luck to fave them, and get to the End of their Voyage. That it is no leſs 
a Shipwreck, than if it happened in the main Sea, as Mr. Thomafius ſays, ſhews plain enough how frivolous the "—_—_ of 
5 | making 


C HAP. XIII. 


may likewiſe gather the Abſurdity of that Practice 
in ſome Countries, by which the ſtolen Goods, 
when diſcover'd *, are not reſtor d to the Owner, 
but are claim'd by the publick Treaſury *, - 
V. Inaſmuch as this Engagement to reſtore the 
Goods of others ariſeth from a general Agreement 
amongſt all Mankind, a Bar is hereby put to all 
articular Contracts made about a thing which is 
any way kept from the true Owner; the Effect of 
which is, that when the thing is known to be an- 
other's, any Bargain about the conveying it to a 
third Party becomes null and void“. And this 
too is the ground of Diogenes s Jeſt on two Thieves, 
one of which had plunder'd the other; One, he ſaid, 
bad ſtolen ſomewhat, but the ot her had loſt nothing b. 
As to that Law of the Digeſt *, produced by 
Ziegler ©, to prove that a Contract made after ſuch 
a Diſcovery is not always evacuated or hindered 
by the Force of Property, it is really no prejudice 
to what we now aflert : For in the Caſe there al- 
ledg'd the Intereſt of tte Creditor is more con- 
cern'd that the Pledge ſhould remain ſafe, than 
the Intereſt of the Debtor who owns it; and the 
Debtor cannot challenge the Pledge, unleſs upon 
ment ©. | 
Abe Judgment of Tryphoninus, in the ſame place 
of the Digeſt, upon the other Caſe which he there 
ropoſeth, doth not to me appear ſatisfactory. 
A Man caſt for a capital Crime, ſays he, hath depo- 
fited an hundred Pounds in your Hand,; the Man is 
afterwards tranſported, and his Goods confiſcated ; the 
Queſtion is, Whether you ſhall reſtore the hundred 


2 Vid. Ant. Matthe, De crimin. tit. De furtis, c. 4. ſ. 4. 


« See a full Inſtance in B. xvi. t. 3. 1. 31. f. 1. D. Depofiti vel contra. 
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Puunds to him who gave it you in Charge, or whether 
you ſhall pay it into the Treaſury ? If we regard only 
the Law of Nature and of Nations 3, the Money is 
to be given back + to the Party who committed it to your 
Truſt ; if we confider the End of civil Government, 
and the Rule and Method of pofitive Laws, you ought 
rather to throw it into the publick Stack. For he, who 
hath deſerv d ill of the whole State, ſhould be left to 
ſtruggle with Poverty too among ſt his other Inconvenien- 
ces, that his Example may deter others from offending. 
Bur, indeed, ſince ſovereign Rulers have even by 
the Law of Nations a Power to puniſh Criminals 
in their Fortunes and Eſtates ; when ſuch a Penal- 
ty is juſtly agreed againſt a Malefactor, cis agree- 
able to the very Law of Nature, that all his 
Goods ſhould be forfeited to the Government: 
Let that the Confiſcation of Goods ſhould attend 
any one particular Crime rather than others, is 
purely owing to the Appointment of poſitive Con- 
ſtitutions. The conſideration of that Benefit which 
accrues to the Publick from Penalties duly inflicted 
(the Reaſon urged by Tryphoninus) did indeed 
ſhew that ſuch a penal Sanction ought to be ap- 
proved of ; but it was not properly the Cauſe, 
why the # Treaſury ſhould have the advantage of 
the Criminal, as to challenging the Sum which he 
had lodg'd in other Hands. For by the Sentence 
of the Court all the Right and Property of the 
condemn'd Criminal over his Goods was taken 
from him, and conferr'd on the Goverriment ; and 
conſequently what he formerly gave in Truſt is to 
be deliver d back, not to him, but to the publick 


d Diog. Laert. I. vi. ſ. 54. © Add. Grot. d. I. Se. 1. 
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making Satisfaction is, and the Difficulty of knowing the true Owners of the Merchandizes, which the Sea caſts up, proves only, 


that they ought to be adjudged to the firſt Comer, without examining if there be Reaſon to demand them; and if the Owner can't 
be found, they belong to the L-rd of the Country as firſt Occupant : In a Word, the Cuſtom, of which we are ſpeaking, can't 
be juſtify'd, but by ſuppoſing that Property is loſt with actual Poſſeſſion ; an Hypotheſis, which I have ſufficiently confuted above, 


Chap. vi. 5. 1. Note 1. : | 
> Sec I. iti. c. 1. F. 11. Note 3. foregoing. 


I This is only when there is no honeſt Intention. But when the Contract is performed already, before we are aſſured that the 
thing belongs to another, we neither can, nor ought to break the Bargain. And the antient Proprietor hath nothing to do to 
demand his Goods of him, who is not in Poſſeſſion of them, and had a full Right to diſpoſe of them, as I have ſhewed above, 


F. 3. Note 1. 


2 The Words are, [tem Pomponius, l. xxxiv. ſcribit, parvi referre res noſftras, an alienas intulerimus, fi tamen noſtra interſst ſal- 
vas eſe. Etenim nobis magis, quam quorum ſunt, dcbent ſolvi, & ided fi pignori merces accepero [ob pecuniam nauticam] mibi magis, 
quam debitari, nauta tenebitur, ſi ante eas ſuſcepit, Digeſt. Lib. iv. tit. 9. Nautæ, Caupones, Stabularti, gc. L:- 4-7: : 

3 Incurrit hic & alia inſpectio, an bonam fidem inter eos tantum, inter quos contractum eſt, nullo extrinſecus adſumpto, eſtimare 


del eamas, an reſpectu etiam aliarum Perſonarum, ad quas id, quod geritur, pertinet ; exempl: loco, latro ſpolia, que mihi abſtulit, po- 
fuit apud Seium inſcium de malitia deponentis, utrum latroni an mibi reſtituere Scius debeat ? Si per je dantem, accipientemgue intue- 
nur, hec eſt bona fides, ut commiſſam rem accipiat is, qui dedit, fi totius rei equitatem, que ex omnibus perſonis, que negotio iſto 
continguntur, impletur, mibi reddenda ſunt, quoi (for ſo we muſt read with Grotius) facto ſceleſtilſimo adempta ſunt, & probo hanc 
eſe juſtititiam, que ſuum cuique ita tribuit, ut non diſtrabatur ab ullius perſonæ juſtiore repetitione, Digelt. I. xvi. Depoſiti vet 
contra, Leg. 31. F.1. See l. iii. c. 6. §. 11, at the End aforegoing. ; 

+ Reas capitalis Fudicti depoſuit apud te centum libras, is deportatus eft, bona ejus publicata ſunt; utrumne ipſi þec reddendæ, an 


in publitum deferende ſunt ? fi tantum Naturale Fus & Gentium intuemur, ei, qui dedit, reſtituendæ ſunt; ſi Civile Jus, & Le- 


gum ordinem, magis in publicum deferende ſunt. Nam male meritus publice, ut exempla aliis ad deterrenda maleficia fit, etiam ege- 


fate laborare debet. Ibid. princip. 


See Mr. Noodt's Probabilia Juris, 1. iti. c. 2. As to the thing itſelf, there ought, as I think, ſome Diſtinction to be made; 
if we ſpeak _=_ truly wicked — who is guilty of enormous Crimes, and = appears to be . hardened in Sin, "twill be a 
means to make hini go on in his evil Courſes to reſtore what he has intruſted us with. But if the Criminal be condemned for 
things which are not evil, but only as they are forbidden by the Laws; or if ſome violent Paſſion, Temptation or Habit, aſſiſt- 
ed by his Temper, has hurryed him into the Commiſſion of an Action heinous in its Nature; we may not only, but we ought, 
in my Judgment, to reſtore our Truſt faithfully to the unhappy Perſon. And in this he doth nothing contrary to the Duty of a 
good Citizen. For the End and Deſign of the Laws, which puniſh with a general Confiſcation of Goods, requires that all that 
appears, or can be diſcovered, ſhould be confiſcated ; but it doth not require that every one ſhould go and declare what he has in 
his Hands, belonging to the Criminal. This were to enlarge the Severity of the Law, whereas it ought to be mitigated as far as 
poſſible ; and if it expreſly commands, that none ſhall conceal any thing that is his, it ought to be interpreted in ſuch a manner, as 
to imply, that he ſhall be guiltleſs if he undergo the Puniſhment to be inflifted on ſuch as have the Courage to run the Hazard of 
ſerving an unhappy Perſon. The Tyes of Relation and Friendſhip, which it is the Intereſt of the publick to favour and cheriſh, 
make this Interpretation reaſonable, ſince it is common to truſt a thing with a Relation or Friend; and if he find, that by putting 


the thing intruſted to him into the Treaſury deprives Children or other innocent Perſons of a thing that ought to deſcend to them, 


how great a Criminal ſoever the Offender may be whoſe Goods are confiſcated, and how horrid ſoever the Crimes which have brought 
this Puniſhment on him, there is no human — can be ſo underſtood as to oblige him in Conſcience to diſcover the Secrets, or betray 
the Intereſt of them who ought to inherit the thing intruſted to us, and have done nothing to deſerve to be diſappointed of it. 

| b 0 | Receivers. 
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Receivers. Beeauſe all kind of Property, whether ſo much fill being deduced as amounts to the 
it ariſeth from poſitive Ordinances, or from the Charges of producing, gathering, orpreſerving them. 
Law of Nations, hath this effect amongſt others, VI. But if what we have honeſtly gotten, tho' 
That he, who is in poſſeſſion of any thing over really belonging to another, hath been as honeſtly 
which the ſaid Property extends, ſhall be bound ro ſpent, then it ſeems moſt agreeable to natural Equi- 
reſtore it to the Party who at preſent appears tobe ty, that we ſhould not pay the whole Value of it 
the true Owner *. What Demurs and Exceptions to the Owner, but only the Advantage they brought 
the Law of reſtoring things given in charge admits us, or ſo much as we were made the richer by it; 
in other Caſes upon account of particular Circum- provided ſtill that the Owner hath not been re- 
ſtances, is frequently ſhewn by Authors. Vid. Cic. quired for whar he loſt, ſome other way. For if I 
Off. iii. c. 25. Seneca De Benef. 1. iv. c. 10. Ambr. honeſtly acquire and conſume what was ſtolen 
De Off. I. i. c. ult. To which may be added what from you, when you have already received full Sa- 
Polybius (in excerpt. Peireſc. p. 172.) reports of Ari- tisfaction from the Thief, you can then demand 
arathes King of Cappadocia, who having recover d nothing of me, how much ſoever I have been a 
the Kingdom from Orephernes, demanded of the Gainer by my Bargain. The Ground and Rea- 
Prienians the forty Talents which Orephernes had ſon of this Aſſertion is not ſo much to be taken 
put into their Hands; and upon their refuſing to from the End of Property“ (which was eſtabliſh'd 
deliver them to him, fell upon their City with Fire that every Man might, according to Proportion, 
and Sword, in Polybius's Opinion very unjuſtly. enjoy his own : whereas he, who gains by what 
Tho' this Action of Ariarathes may be commended, is mine, hath more than his Proportion, as I on 
if we firſt ſuppoſe that Orophernes had injuriouſly the contrary have leſs) as m the following Con- 
depriv'd him of his Crown. ſideration; That a thing ia which I have not loſt 

Upon this vatural Obligation to Reſtitution, the my Property, either by my own free Conſent, or 
Compilers of the civil Law have built a great by Default, or by the Right of War, ſtill belongs 
number of additional Rules . And this too is the to me; as doth likewiſe all the Fruit and Product 
Ground of claiming by judicial Proceſs 7, what is of it. When ſuch a thing therefore hath fallen in- 
detain'd from us, together with all the Actions to another Man's Hands, who hath made an Ad- 
which border on that Claim; and in ſome ſort, vantage by ſpending it; his Honeſty and good In- 
the Action of falſe Debt *.; the Aion for Recove- tention ſecure him indeed from all Guilt and Cen- 
ry of what we have given ?, either upon ſome ſure ; yet he can on no Pretence with-hold the 
Reaſon, which Reaſon hath not been made good, Profits, when TI lay claim to them“, becauſe they 
or elſe upon no Reaſon at all. Though theſe are to be look'd on as the Reſidue, or the ſurviv- 
Actions are ſaid likewiſe to depend upon a kind ing part of the thing, at leaſt they are the proper 
of imaginary Contract. For when we deliver a and neceſſary Fruit proceeding from it. Hence it 
thing without intending it for a matter of pure is one of the moſt common and proverbial Say- 
Bounty, it is ſuppos d to be given by the one ings *, That uo Man ought to gain by another's bf, ; 
Party, and xeceiv'd by the other on this Condi- that is, by ſuch a Loſs as he did not himſelf pro- 
tion, That it ſhall be delivered back, in caſe there cure, either by his Conſent or Default, ſo as to 
appear no Reaſon why it was given. be the Cauſe of the Damage, or to have it any 

What hath been ſaid about the Reſtitution of the way imputed to him. For it can be no Sin in 
main Thing e: Subſtance, extends likewiſe to the me to rake an Occaſion of Advantage from the 
Fruits or Profits of ir, ſuch as are now remaining; Loſs or Damage of another 3, when it was 7 


a Vid. I. xxv. t. 2. l. 25. D. De act. rerum amotar. d Vid. Grot. I. ü. e. 10. ſ. 2. 
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There are, adds our Author here, other Caſes, in which the Law, which commands to reſtore our Truſt, admits of Ex- 
ceptions; as when a Man who has put his Sword into our keeping becomes delirious, and then comes to demand it; or when he, 
that hath put a Sum of Money into our Hands, raiſes War againſt the State. 

7 Rei vindicatio. See Digeſt. I. vi. t. 1. and what I have ſaid above, c.g. F. 8. Note 4. 

8 See above, I. iii. c. 4. 5 Note 4. | 

9 See Chap. ix. of this Book, F. 4. Note 8 | * 

* Conditio fine Cauſa is, when we promile or give a thing for a Cauſe which is ſuperſeded, or upon a Condition which was never 
performed; as if one receives a Portion in order to a Marriage, which was never accompliſhed, but was diſannulled. 

In the Opinion of the Roman Lawyers there is no Obligation to another, which is not founded on the Conſent of him, who 
is bound by it; when there appears no ſigns of a Conſent in certain things, wherein Men are nevertheleſs obliged, they ſuppoſe 
it, and call it a Ref Contract. But in all the Caſes that they alledge on this Occaſion, and which reſpect the Management of 
another's Buſineſs by Commiſſion ; the tranſacting of publick Affairs in Societies; the Adminiſtration of a Guardianſhip ; the Addi- 
tion or Acceptation of an Inheritance, and the Payment of a thing not due. In all theſe Caſes the Obligation proceeds either 
from a tacit Agreement, properly ſo called, or from a poſitive Law, or from ſome Maxims of moral Equity only, and there is no 
need of feigning the formal Conſent of a Perſon wholly ignorant of what paſſes. See what I have ſaid above, l. iii. c. 4. F. 2. 
Note 3. and Inſtitut. I. 3. t. 28. De obligationibus, que quaſi ex contractu naſcuntur. 

* He may very well diſpenſe with it, fince, as I have ſhewed above, F. 3. Note 1. all the time that he was the honeſt Poſſeſſor, 


he ated as Maſter, and ſo was really; ſo that the Profit he had from it was a Part or Revenue which came from the Goods of ano- 


ther, but was an Acquiſition made by virtue of his Right of Poſſeſſion, and it ought to remain his with ſo much the greater Rea- 
ſon, becauſe tis almoſt always one way or other the Fruit of his Induſtry. 

2 The Words of the Digeſt are, Jure Nature æguum et, neminem cum alterius detrimento & injuria fieri locupletiorem. 

Demades, the Athenian, condemned a Man of his City, who profeſſed an Art of ſelling chings neceſſary for Funerals, un- 
der pretence of taking too much Profit, and becauſe that Profit could not be compaſſed but by the Death of many Men. This 
Judgment ſeems to have been ill given, becauſe he made no Profit but by ſome Man's Damage, and by the ſame Reaſon all Gain 
may be condemned. The Merchant can't manage his Buſineſs but by corrupting of Youth, the Husbandman does his by the dear- 
neſs of Corn, the Byilder by pulling down of Houſes, the Officers of Juſtice by Law-Suits and Quarrels, the Grandeur and Call- 
ing of the Clergy is ſupported by Mens Deaths and Vices ; no Phyſician is much pleaſed with the Health even of his Friends, as 
28 antient Greek Comedian ſpeaks 3 nor a Soldier with the Peace of his Country, and ſo of the reſt, And which is worle, if every 


one 
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of my own procuring *. It is obſervable, that 
in the Books of the Roman Laws many Caſes are 


determin'd according to the Equity of this gene- 


ral Rule “, with ſome difference from the ordinary 
Tenure and Strictneſs of the Letter. Vid. Inſtit. 
lib. iv. tit. 7. Upon the ſame Foundation the 
Aclion which they term 5 de in rem verſo ſeems to 
depend. Vid. D. lib, xv. tit. 3, 


VII. From the Rules already propoſed may be 


drawn a ſatisfactory Deciſion of many Points uſu- 
ally controverted as well by Lawyers as Divines; 
which we think it may be proper to tranſcribe out 
of Grotius : Firſt, He that honeſtly and innocently 
gains Poſſeſſion of what is another's ( for of him only 
we would here be all along underſtood ; inaſmuch as the 
diſhoneſt Poſſeſſor doth not only ſtand obliged on account 
of the thing itſelf, but is farther obnoxious by his own 
Crime) fo long as he continues in this Integrity b, is 
bound to no Reſtitution, in caſe the thing periſh or be 
Joſt ; becauſe he neither enjoys the Subſtance, nor any 
Fruit or Advantage of it e. We add, That he 
doth not ſtand bound, though it ſhould have hap- 
pened to periſh by his Default: For his honeſt 
Intention was to him in the Place of Property. 
Now a Proprietor, tho” he loſe his Goods through 
his own Neglect 2, yet is thought to ſuſtain ſuffi- 
cient Damage by the Loſs, and is liable to no 
farcher Puniſhment : But we are to pronounce 0- 
therwiſe, if the Perſon in Poſſeſſion, underſtand- 
ing the thing to be another's, voluntarily made 
away with it to avoid Reſtitution, 


Caae. XIII. immediately from Property. 
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VIII. Second! y, Such a Poſſeſſor through honeſt 


Miſtake is bound to reſtore, not only the thing it ſelf, 


but likewiſe ſuch Fruits or Produits of it as are ftill 
remaining; becauſe, in natural Eſtimation, he that is 
Owner of the thing, is Owner too of the Fruits 4. Yet 
here they do diſtinguiſh between the Fruits of the thing; 
and the Fruits of the Man's own Labour, Grotius is 
of Opinion, that the former only ought to be given up, 
and nit the latter; becauſe theſe are not due to the 
thing itſelf, tho perhaps they could not have been procured 
without it. Others think, that even the latter 
Fruits ſhould be reſtored, and alledge a Law of the 
Code © in favour of their Aſſertion 7. And indeed 
this Judgment ſeems to come neareſt to the Rule 
of Kindneſs and Humanity ; provided this Clauſe 
be ſubjoined, That the honeſt Poſſeflor may in 
this Caſe deduct, as well the Expence which the 
thing hath put him to, as a due Reward for his 
Labour f: As likewiſe that, to prevent trouble- 
ſome Suits, the Proprietor upon claiming his own 
ſhould not be too raking and greedy, ſhould not 
(as we ſay) ſweep Duſt and all : For after the Bu- 
ſineſs hath been qualify'd by theſe two Allevia- 
tions, it will ſeldom happen that the honeſt Poſ- 
ſeſſor ſhall have much to give up out of the Ad- 
vantage he made by his own Induſtry, 


IX. Thirdly, Such a Pofſefſor is bound not only to 


reſtore the thing, but likewiſe to ſatisfy for the Fruits 
which he hath ſpent * , if it appear that he would have 
Jpent as much otherwiſe ® For be is judged to be ſo 
much the richer, whilſt by ſpending onother s Goods he 


a See Montaignt's EM. I. i. c. 20. Cicero, Off. iii. c. 5. *Tis àagainſt Nature to increaſe our on Advantage by the Damage of 
another Man. Which is borrowed from that of Terence, Andr. A. 4. Scen. 1. | 


Hoccine eſt credibile aut memorabile, 
Tanta vecordia innata cui quam ut ſtet, 
Ut malis gaudeat, atque ex incommodis 
 Alterins, ſua ut comparet commoda ? 


b Comp. Ziegler. ad Grot. d. 1. 
I. vi. t. 1. I. 20. 50. D. De rei vindic. 


HE red. petit. en. I. 52. D. De rei vinaic. 


Is this to be believed, or can't be thought 
That any one can be ſo vile and naught, 

As to rejoice in th'ills of other Men, 

That to themſelves Advantage they may gain? 


See Digeſt. lib. I. t. 17. De diverſis regulis Furis, leg. 206. 


e vid. D. . V. 3. J. 40. D. De hered. petit. & l. vi. t. 3. D. De rei vindic. 4 Add. 
© Lib. iii. t. 32. leg. 22. De rei vindic. 
D. De hered. petit. & lib. vi. t. 1. I. 27. ſ. 5.1. 31. I. 48. 1. 65. D. De rei vindic. 


„„ t-3- 106. fe L $640; 
s Vid. lib. abi ſup. I. 25. ſ. 8, 9. D. De 
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one would ſearch themſelves, he'd find that our Wiſhes inwardly are for the moſt part raiſed and ſupported by the Expence of ano- 
ther; which being conſider'd, it comes into my Mind, that Nature does not in this ſwerve at all from her general Courſe ; for Phy- 
ficians hold, that the original Growth and Increaſe of every thing is the Alteration and Corruption of another; for as Lucretius 


ſays, lib. ii. vet. 752, 753- 


Nam quodcungue ſuis mutatum finibus exit, 


Continud hoc mors eſt illius, quod fuit ante. 


This Chapler of Montaigne's Eſſays, to which the Author refers us, and which is the twenty firſt of the firſt Book, was ſo ſhort, 
that I thought that the Reader would no mote grudge to read it, than I have done to copy it out. See Seneca De Benef. I. vi. c. 38. 


from whence 'tis almoſt all taken. 


+ See Examples of this in Grotius, B. 2. c. 10. ſ. 2. n. 2, &c. 5 285 5 
The Words are, Qzod cum eo, qui in aliend poteſtate eſt, negotium geſtum eſſe dicitur, & Digeſt. I. xv. t. 3. De in rem verſo. 
This Approbation of the Author is remarkable, but he ſaw not the Conſequences of it, and it follows from all the other Prin- 


ciples of his Deciſion of the following Caſes. 


2 The Roman Law alſo diſpenſes with the honeſt Poſſeſſor in reſtoring what is loſt through his Negligence, and what ke has con- 


ſumed, or laviſhly ſpent, believing it was his own. 2yemcungue igitur Jumptum fecerint ex hereditate, fi quid dilapidaverunt, 
perdiderunt, dum re ſua ſe abuti putant, non præſtabunt, Digeſt. I. v. t. 3. De Hereditatis Petitione, Eg. 11. Sicut autem 
ſumptum, quem fecit, deducit, ita fi facere debuit, nec fecit, culpæ hujus reddat rationem niſi bone fidei poſſefſor eſt, tunc enim, quia 
eaſy ſuam rem neglexit, nulli guerelæ ſubjectus eff ante petitam hereditatem, Ibid. leg. 31. F. 3. Mr. La Placette nevertheleſs in 
his Treatiſe of Reſtitution, I. iv. c. 5. p. 257. adds this Reſtriction, At leaſt if there be no F ault in the Getter. Indeed this appears 
more agreeable to the common Principles, but yet we may diſcern from hence that thoſe Principles are not ſound. 2 

The Truth is, the honeſt Poſſeſſor may keep both, as belonging to him by a full Right according to the Principles that we 
have above eſtabliſhed, F. 3. n. 1. So that let the Rules of the civil Law be what they will, I believe, that conſidering natural 
Right only, upon the whole Matter a good Intention produces the ſame Effect as to the Poſſeſſor as a real Property, as the Ro- 
man Lawyers themſelves have agreed by this Maxim (making only an Exception in ſuch Caſes, as the Law has ordered otherwiſe.) 
ag fades tantundem paſſidenti præſtat, quantum veritas, quoties Lex impedimento non eſt. Digeſt. lib. I. t. 17. De ave . Reg. Jur. 
eg. 136. | | 

1 It the honeſt Poſſeſſor may lawfully keep the Fruits produced by Nature, as I have aſſerted in the foregoing Note, by a much 
ſtronger Reaſon is he excuſed from reſtoring the Fruits ſpent. The Interpreters of the Roman Law do not agree, that the civil 


Laws oblige to Reſtitution in this laſt Caſe, although the Author cites ſome Texts for it. See Fianiss upon the Inſtitutes, 1. ii. t. 1. 


De Rerum Diviſione, F. 35. Num. 9, 10. 
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hath ſaved his un. Yet here we are of Opinion, 
That beſides the Limitation above added, it 
ſhould be likewiſe conſidered, whether the well- 
meaning Poſſeſſor be able to recover of the Party, 
who fold him the thing, ſo much as he loſeth up- 
on its being claim'd by the true Owner *. If 
this is impoſſible to be done, the Poſſeſſor is neer 
the richer by the Bargain, when he is forced to 
reſtoxe what he bought, and yet cannot make 
himſelf whole by recovering the Price he gave. 
As to the Example of Caligula produced from Þ Sue- 
ton, who tells us, That when he reſtor d any exil'd 
Princes to their Dominions, he gave them up likewiſe 
the Revenues, which had been brought in the mean time 
into the Roman Treaſury. We may obſerve, that 
he be ieved their Kingdoms to have been unjuſtly 
taken from them, and conſequently himſelf ro be 
in diſhoneſt Poſſeſſion. Or if he did not condemn 
his Predeceſſor's Act in this Matter, yet it may 
{111 be queſtioned, whether he reſtored theſe Fruits 
and Profits out of ſuppoſed Duty and Conſcience, 
or out of meer Generoſity. So that we take it to 
be the truer Judgment to affirm, that the innocent 
Poſſeſſor is obliged to reſtore the Value of what 
he hath ſpent, when he cannot recover Damages 
of the Perſon who cheated him with this falſe 
Title. For in that Caſe he cannot be ſuppoſed to 
have enriched himſelf by the Purchaſe. And it 
ſeems a greater Hardſhip to pay the Value of a 
thing that is ſpent and gone, than ro reſtore the 
thing itſelf, were it forth-coming. | 
X. Fourthly, Such a Poſſeſſor is not bound to make 
good thoſe Fruits or Profits which he neglected to take; 
becauſe he neither hath them, nor any thing elſe in 
their Room. And his Negligence about what was 
his own, or in all Reſpects the ſame as if it had 
been his own, is adjudg'd to be a ſufficient Preju- 
dice to him ©, | 
XI. Fifthly, . ſuch a Poſſeſſor, having receiv d 
the thing as a H ee Gift, ſhall have afterwards beſtov d 
it on another, he is not obliged to make Satifaclion to 
the Owner, unleſs it appear that he would have given 
as much ſome other way * ; for then the ſparing his 
own Stock will be reckon'd a matter of Gain and Ad- 
vantage to him. This Account ſeems to ſuppoſe a 
Diſtinction between Donations out of Duty, and 
Donations out of weer Bounty ; as that the for- 
mer only are to be made good in the Caſe before 
us, and not the latter. Becauſe, ordinarily ſpeak- 
ing, no Man is preſum'd to give in this gratuitous 
manner, unleſs he thinks himſelf to have ſome- 


Aud. lib. xlvi. t. 3. I. 47. f. 1. D. De ſolution. 
4 Vid. lib. v. t. 3. I. 25. ſ. 8. D. De hered. petit. 
Vid. lib. xlvii. t. 2. 1. 48. Sect. ult. D. De furtis. 


d Calig. c. xvi. 
Comp. Ziegler. ad Grot. d. J. ſ. 7. 
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what ſuperfluous ; and conſequently his Inclination 


to give is judged to have proceeded from his Opi- 


nion, that the thing which he thus diſpoſed of, and 
which proved to be another's, was more than he 
wanted for his own Uſe. And as to that Obliga- 
tion which ariſcth from ſuch a Bounty in the Re- 
ceiver, it is by no means reckon'd amongſt thoſe 
things which are capable of being rated at a (et 
Price; and therefore he, who only expects an un- 
certain Return for what he hath actually beſtow'd, 
doth not in the leaſt appear to have been made 
richer by what he parted with on this Proſpect d. 
But it is to be conſidered likewiſe farther, whe- 
ther the Preſent be ſtill remaining in the laſt Re- 
ceiver's Hands or not: If it be, the Proprietor 
ſhall claim it directly of him, and not trouble the 
intermediate Receiver: If not, the main Burthen 
ſhall {till fall on the Perſon who either now poſſeſſeth 
the thing, or hath been made richer by it. But 
the intermediate Poſſeſſor ſhall only come in for a 
ſmall Share in the Burthen, inaſmuch as he too 
perhaps had an Opportunity of making ſome Ad- 
vantage ©. | | 
XII. Sixthly, I ſuch a Peoſſefſor, having fi ft 
bought the thing, (hall afterwards have alienated it, he 
ſhall not be bound to give the Owner any more thin the 
Overplus of the prime Coſt * ; or ſo much as he hath 
gain d by his Bargain. But if it firſt coſt him nothing, 
and yet he hath ſold it, he ſhall then be obliged to give 
up the Price received *, in caſe the Owner cannot re- 
cover the thing itſelf of the preſent Poſſ. ſor ; and un- 
leſs the former Pai ty hath ſquander d away the Price 
he took, which, if not ſo eaſily gotten, had not been ſo 
prodigally ſpent. But he, who puts a thing off tor 
juſt ſo much as it coſt him, is no Gainer, being 
ſuppoſed only to recover his own. Nor can it be 
ſaid in this Caſe, that the Price ſupplies the room 
of the thing ; unleſs he parted with it out of a 
knaviſh Deſign: Becauſe otherwiſe the Owner is 


to challenge his Goods from the hands of him who 


is now in Poſſeſſion. 


There is a Law of the Digeſts * urged in the 


preſent Caſe, which runs thus; F after a Thief 


hath ſold the Goods he ſtole, the Owner of them 


ſhall by violent means get the Price out of his Hands, 
he ſeems to be guilty of Robbery as much as the other 
Party was before, and to be equally obnoxious to the 
Law. For all agree, that the Advantage of a ſto- 


len thing, or the Money into which it is turn'd, is 


not itſelf likewiſe ſtolen. But this Law proper- 


ly reſpe&s civil Governments. For thoſe who live 


e Yid. lib. vi. t. 1. I. 78. D. De rei vindic. 
Add. Struv. Exercitat. xi. 1. 13. 


9 
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2 Either this Exception is ill grounded, or it may be extended to other Caſes, which the Author does not. 


pears that theſe Determinations are not very coherent. 


From whence it ap- 


It is true, *tis of ſome Advantage, but then 'tis as true, that as he might receive the Preſent, and make it his own, ſo he had 
alſo Right to alienate it in what manner he pleaſed. And ſo what he ſpared of his own Goods is lawfully gotten by him, and con- 
ſequently all the Diſtintions, which our Author hereafter makes, are needleſs. | 

From what has been ſaid in the foregoing Notes it follows, that the honeſt Poſſeſſor is not obliged to reſtore the Value of the 
thing, nor the Gain he has made by parting with it, whether he bought it, or it was given him. So that the Author's Diſtinctions 


here are alſo ſuperfluous. 


2 Tis for this Reaſon that Mr. La Placette maintains, and upon this Suppoſition fays, « That as it is agreed that we muſt reſtore 
Da thing if it be in Being, he is perſuaded, that we can't keep the Price that aroſe from it. Treat. of Reftitution, 1. iv. c. 5. 
Obſerve whither unſound Principles will carry Men, when they are once engaged in them : 
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in a State of natural Liberty, may as fairly ſeize 
by Violence the Price of what hath been ſtolen 
from them, as the thing itſelf. 

XIII. Seventhly, Such a Poſſeſſor, though be pur- 
chas'd the thing at a confiderable Expence, yet is bound 
20 reſtore it, and cannot require his Charges of the 
Owner, but of the Seller. For, otherwiſe, the Right of 
challenging would turn to no Account, if the Chal- 
enger were to refund the Price. And he who buys a 
thing of another, whom he might ſuſpect not to be the 
true Proprietor, ought to have provided particularly for 
his own Security, in caſe the thing ſhould afterwards 
happeu to be claim'd : Though this Condition of ſecuring 
the Buyer's Title is indeed implyd in all Contracts of 
Sale, according to natural Equity *, | 

To the Rule above-mention'd the following Ex- 
ception ought to be added ; Unleſs in a caſe where 
the true Proprietor could not in all Probability bave reco- 
wered Poſſeſſion of his own, without ſome Expence : As 
ſuppoſe the Goods were detain'd in the hands of Thieves 
or Pirates, and from them purchas d. For here the 
honeſt Man, who delivers the Goods, may fairly 
dedu& ſo much as the Proprietor would have glad- 
ly ſpent to regain them: Becauſe the actual Poſſeſ- 
gion, eſpecially when not to be recovered without 
difficulty, is capable of being rated at a certain 
Value, and the Proprietor, when re-inſtated in it, 
is adjudg'd to be, on this account, ſo much the 
richer *. Whence aroſe the Cuſtom for Perſons who 
have loſt any thing, to promiſe Myvvrpoy, a Reward 
and Encouragement to the Finder.“ For the ſame 
Reaſon, though the buying of whar's already our 
own be void, according to the ordinary courſe of 
the civil Law, yet Paulus affirms it to be good and 
valid 3, if it be firſt agreed upon, that the Poſſeſ- 
ſion of what's our own may be purchas'd, when 
remaining with another. | 

Tis propos'd as a farther Queſtion on this point, 
Whether a Man who buys a thing thus detain'd, purely 
with Defien to convey it to the Owner, may demand 


the Price to be refunded ? Some take the negative 


part; becauſe, ſay they, The Right accruing to the 
Proprietor cannot be taken off by this Allegation of the 
Buyer. © But indeed, if ſuch a Purchaſer foreſaw 
with fair probability, that the true Owner would 


immediately from Property. a 


hardly recover his Goods by other means, and if 
the Price which he gave do not riſe above what 
the actual Poſſeſſion which he reſtores may be va- 


lu'd at, then tis abſolutely requiſite that what he - 


expended ſhould be repaid him. But whether he 
who redeems the thing in this Caſe ſhall be allow'd 
an Action“ againſt the Proprietor, ſuch as they 
term Negotiorum geſtorum, or to recover the Charges 
he hath been at in the Proprietor's Buſineſs, it is 
the Province of the Civilians more nicely to ſtate 
and enquire. The Reaſon, which Grotius offers 
for his omitting to determine that Matter, is, Be- 
cauſe the aforeſaid Action ariſeth purely from the Civil 
Law, having none of thoſe F'undations to reſt upon, 
from which bare Nature introduceth an Obligation in 
the Caſe. But tho* tis not indeed the Concern of 
the Law of Nature to examine, or determine, to 
what particular Action at civil Law the preſent Caſe 
may be, or ought to be reduced; yer it cannot be 
deny'd but that the very Action above ſpecify d, 
of recovering Charges on account of Buſineſs ma- 
nag'd for another, hath a Foundation in natural 


Equity, and in tacit Compact. For it cannot on 


any pretence be requir'd of me, that I ſhould by 
my kind and generous Aſſiſtance preſerve or improve 
another Man's Goods altogether gratuitouſly, and 
without receiving what I am out of Pocket in his 
Service . Ir ſeems therefore the moſt plain and 
natural way of reſolving ſuch Caſes, that the Party 
who redeems a thing after this manner, as likewiſe 
he who tranſacts any Buſineſs on another's Behalf, 
be ſuppos'd to hold the thing which he hath re- 
deemed, or about which he hath imploy'd his 
Money or his Pains, as a Pledge or Mortgage, till 
ſuch time as he receives Satisfaction. Yet if there 
be no Fruits of his Labour remaining, which he 
might take hold on for his own Security, and if the 
other barbarouſly deny to pay him for his ſo uſe- 
ful and profitable Aſſiſtance, I am not of opinion 
that he may apply the ſame means towards aſſert- 
ing his Right as are uſed in that other kind of 
Right which ariſeth from expreſs Contract; but all 
he can do ſhall be to expoſe the ungrateful Wretch 
to publick Hatred and Deteſtation, as one who 
doth not deſerve the leaſt Inſtance of good Will 


2 Vid. Lib. v. t. 3. I. 22. & D. De Hered. petit. I. 25. princ. Sect. 1. & Lib. xviii. t. 1. De Contrah. Emp. Sc. leg. 16, &c. C. 
Lib. vi. t. 32. 1. 3. & C. De rei vindic. Lib. xxi. t. 2. 1. 1. D. De epict. &c. Lib. xiv. t. 2. I. 2. ſ. 3. D. De L. Rhadia. & Lib. viii. 


t. 45.1. 16. D. De evict. & Lib. vi. t. 2. 1. 2. C. De furtis. 
© Vid. Lib. I. t. 17. 1. 11. D. De diwerſ. reg. juris. 


> Vid. Moſch. Idyll. 1. imitated by Apuleius, Metam. 1. vi. 


4 An Actio negotiorum geſtorum is, when one Man has done for another 


a Buſineſs unknown to him, without any Commiſſion or any expreſs Order from him. See B. ui. t. 5. D. De Negotiis geſtis. 


Mr. BARB. NOTES on . xn. 


It is ſufficient, that the Proprietor can always recover the ſame thing in Specie from whomſoever is in Poſſeſſion of it by an 


honeſt Intention. We are ſometimes glad to recover our Goods at any Expence, either becauſe the things are rare, or we have 
great need of them, or becauſe we take ſingular Pleaſure in the Poſſeſſion. Further, Either we know not that the thing belongs to 
us, and in this Caſe we do or ought to count that *tis all Profit, if we obtain Reſtitution ; or we know not what's become of it, and 
in that Caſe we ought to look upon it either intirely loſt, or very hard to be recovered, ſo that we ought to be ſatisfied in paying the 
honeſt Poſſeſſor that which he has given. But if we believe that it is bought very dear at the Price, and ſo had rather leave it in 
the hands of the honeſt Poſſeſſor, 'tis not the Fault of this latter; and there is no Reaſon why he ought to loſe his Money rather 
than the other his Goods. You'll ſay perhaps, he ſhould have taken better Security. But we ſuppoſe he hath taken all the Care he 
ought, or could. The Neceflity and Nature of Commerce in this Life permits us often to have no certainty, that the Perſon of 
whom we buy, for Example, or take a thing to pawn, is the lawful Proprietor of it, or can make a valid Contract with us about 
it, much leſs require perſonal Securities, and make them in force in caſe of Eviction. See above, F. 3. not. 1. 

2 See the Interpreters of Petronius, Chap. xcvii. Edit. Burman. | 

3 The Words are, Rei ſue emptio tunc valet, cum ab initio agatur, ut poſſeſſiunem emat, quam forte venditor habuit, & in *udicis 
Poſeſſionis potior efſet, Digeſt. lib. xviii. t. 1. De contraben. Emptione, &c. I. 34. F. 4. 

Actio negotiorum geſtorum is when one does the Buſineſs of any Man upon his own Head, without any Commiſſion, or expreſs 
Order on his part. See Digeſt. I. iii. t. 5. De negotiis geſtis, and 1. v. c. 4. F. 1. following. 

? This tacit or feigned Agreement is no ways neceflary. It is ſufficient to ſay, that if we do not repay, nor fatisfy him, who 
out of his meer good Will has done ſome Buſineſs for us, we ſhall do him Wrong, which is forbidden by the Law of Nature, 
Titius's Obſervat. on Lauterbach. 96. See above, F. 5. not. 11. 995 
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from Mankind ©. The Roman Laws have conſi- 
der d the Equity of ſuch a Reſtitution in handling 
the like Caſes*. And in the whole Compaſs of 
this Afﬀair Terence's Remark ought to paſs for a 
general Caution, that Jus ſummum ſumma ſæpe 
eft malitia®; The higheſt Right is very often the 
higheſt Wrong. 

XIV. Eighthly, In the Opinion of Grotius, He 
who buys another Man's Goods cannot return them up- 
on the Hands of the Seller, and demand back his 
Money in their ſtead. Becauſe ſo ſoon as ever they 
came under his Power, there commenc'd in him an Ob- 
ligation of reſtoring them to their true Owner. In 
which Caſe we are of a different Judgment : For 
certainly I am not bound to purchaſe a thing 
which I know to be another's, only that the true 
Maſter may recover his Goods, and that I may 
loſe my Money. When therefore I find the thing 
which I bought to belong to another Owner, and 
am unwilling the Claim ſhould be directed againſt 
me, either to avoid the trouble of the Diſpute, or 
becauſe I deſpair of getting my Money again of 
the Seller, I ſhould think that I might fairly re- 
cede from ſuch a Bargain (provided it were not 
too late) to avoid the drawing upon my ſelf an 
unneceſſary and unprofitable Contention ; yet ſo 
as that I ſhould be at the ſame time obliged to 
diſcover to the Owner, upon his Demand, where 
his Goods are lodg'd, that he may have an Op- 
portunity of regaining them ©. | 
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Bookx IV 
XV. Ninthly, He who comes honeſtly by the Poſ. 
Seſſion of a Thing, and knows not whoſe it is, i; * 
by the Law of Nature bound to give it to the Poor; 
though Juch an Appointment by civil Ordinances uould 
be very Juſt and commendable. The Reaſon is, be- 


cauſe by the Force of Property none can claim 
Right in the thing beſides the Proprietor. Bur 


now, to the Party here concern'd, the not appear- 


ing of a Proprietor is the ſame as if there were 
none: Which is indeed a general Rule in other 
Caſes. And therefore there's no body who hath 2 
better Title to hold the Goods, whilſt the Owner 
is unknown, than he who after this fair and up- 
right manner is at preſent in Poſſeſſion of them. 


XVI. Tenthly, What Grotius aſſerts, That a Re 


taken either on a diſhoneſt Account, or for an honeſt Ser- 


vice, yet ſuch as ought to bave been perform'd gratis, 


is not to be reſtor d, we allow; if the Neceſſity of 
Reſtitution is to be deriv'd wholly from the Propri- 
ety of things conſider'd by itſelf * . For thus he, 
to whom any thing hath paſs'd with the conſent of 
the former Qwner, cannot be obliged to refund it. 
But when the Cauſe of receiving ſuch a Fee was 
diſhoneſt, as ſuppoſe Extortion, then there ariſeth 
an Obligation to reſtore it from another Principle. 


And under the general Name of Extortion ought 


to be comprehended all Ways and Methods (tho' 
not ſo violent) of picking Mens Pockets by cor- 
rupt Dealings: As when Magiſtrates refuſe to ad- 
miniſter Juſtice without a Bribe 9 >.” 


2 Vid. Iib. xi. t. 7. 1. 14. {. 13. D. De religioſ. & ſumpt. funerum. & Lib. iii. t. 5. 1.6. ſ. 3. D. De negot. geſt. & Lib. xiv. t. 2. 


I. 1. D. De lege Rhodia. 
rei vindic. & Ziegler. ad Grot. d. I. Sect. 10. 


b Heautontim. Act. iv. Scen. 5. ver. 47, 48. 
© See 1 Fam. xii. 3, 4. Where Samuels Intention ſeems to have been, not 


© Vid. Lib. vi. t. 1. I. 17. princip. D. De 


to make ſhew of any extraordinary Sanctity, but to declare by that ſolemn Proteſtation, that he had in no reſpect tranſgreſs'd the 
common * a Judge ; and conſequently, that he had not deſerv'd by any Fault of his to be thruſt out of his Office by the 


creation of a King. See before, B. iii. c. 7. Sect. 9. 


Mr. BARE. NOTES oz $. xm, x1v, xv1. 


s David in 1 Sam. xxv. 7, 15, 21. ſent his Men to demand a Reward for his Mens Pains in guarding Naga“ F 3 and was 


- angry at his Denial, which he reſolved to revenge, and not a verbal Affront only. 
7 But he treats not here of a Bargain of Sale, which never was perform'd ; for no body, I think, can imagine, that in this caſe 


pants * 
A 5 


we ought to pay the Money; and having got the thing to be ſold, cauſe it to be reſtored to the true Owner. The Author ſeems to 
leave us to gueſs at his Senſe, which conſiſts in a tacit Conſequence from what he has before formerly aſſerted, and feems to be this; 
One is not obliged to hold to his Bargain, when he diſcovers that the Goods are not the Seller's own; nay, he may endeavour to 
break it, tho! he has already paid the Price agreed on, and received the Goods. *Tis not yet altogether the ſame thing, eſpecially 
if we argue from the Author's Principles. He had better, as the Commentator upon Grotius, have applied the Proverb, True Cha- 
rity begins at Home; and what I have ſpoken of the honeſt Poſſeſſor will put the thing out of doubt. The Law quoted by the 
Author makes nothing to his purpoſe, as will be diſcerned at the firlt Sight. 
© 1 - See whatis ſaid above, I. iii. c. 7. $: 6. Note 2. | | | 
2 Our Author quotes here 1 Sam. xii. 3, 4. upon which ſee Mr. Le Clerc's Comment. 
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BOOK V. 


By WILLIAM PERCIVALE, M. A. Student of Chriſt-Church. 


\ 


CHAP. I. 
Of PRICE. 


1. After Property, the Meaſure of Things muſt be | 


introduced. | 

u. What is the moral Quantity of Things. 

ur, How many kinds of Price. 

iv. What is the Foundation of the common Price of 
Things. | 


v. Many profitable Things have no Price, and why ? | 


vi. Nn the Prices of Things riſe. 
vn. Of the Price of Fanſy. 

vin. Of the lawful Price. 

x Of the common Price. 


Property are of different Natures, and 
adminiſter differently to human Neceſſi- 
ties; and ſince it often happens, that 
either the ſame Thing belongs to many 
(the Parts of which are not in all reſpects alike) 
or that * Things of a different Nature are to be ex- 
chang'd for one another : Hence it becomes ne- 
ceſſary for Men to agree upon ſome common Mea- 


INC E Things that are the Subject of 


K. * Cauſes why the common Price riſes and 
alls. | 
xl. The common Price is not ſufficient for the Com- 
merce of Man's Life. | 
x11, Hence an eminent Price was ſet in Money. 
XIII. Which, for the miſt part, was made of Metals. 
xiv. How far the Giverncurs of Societies may ſet an 
Eſtimate upon Money. 
xv. In ſo doing, they ought to have reſpect to Land. 
xvi. The Value of Money is alſo ſubject to an Al- 


teration. 


ſure, by which Things of a different Nature may be 
compared together, and made equal to one another. 


Now Things are thus compared, and found to be e- 


qual, or unequal, in reſpect of their Quantities; for 
Equality is nothing elſe but an agreement of Quan- 
tities: And therefore we muſt conſider the Quan- 
tity of Things and Actions, as far as they are uſe- 
ful to human Life, together with the Foundation 
and common Meaſure of that Quantity. 

| II. We 


Mr. BAR. NOTES on Chap. I. H. f. 


Commerce is a Conſequence of Property of Goods, and Price is the Conſequence of Commerce, or a Thing neceſſary to ac · 
commodate each other by way of Exchange, to which all Commerce in general is to be reduced. So that the Roman Lawyers have 
Reaſon to refer the Settlement of Commerce to the Law of Nations, underſtood in the manner that I have explain'd it elſewhere, 
Lib. ii. cap. 3. F. 23. note 3. Ex hoc jure gentium Dominia diſtindta, agris termini pofiti, eaificia collocata : commercium, 
emptiones, venditiones, locationes, conductionet, obligationes inſtitutæ, exceptis quibuſdam, quæ [d] jure civili introdutte ſunt. Digelt. 
lib. i. tit. 1. De juſtitià & Jure, leg. 5. Mr. Thomaſius nevertheleſs maintains, that Commerce is not the Law of Nations farther, 
than by aſſuming that Right from ſuch general Cuſtoms as have proceeded from the corrupted Manners of Mankind, and which are 


ſettled by corrupted Reaſon ; ſeeing that the Neceſlity, Diverſity, and great Increaſe of Commerce is the Effect of Vice, and the 


Giowth of it. See the Diſcourſe, De Jure Statuum Imperii dandæ Civitatis, F. 14. and that, De Pretio affeFionis in res fungi- 
biles non cadente, Chap. i. F. 5. both printed at Hall in Saxony. But this reſpects another Queſtion, which rather relates to Divi- 
nity, than the Civil Law. (Sec 746. i. cap. 1. F. 11. aforegoing.) It is ſufficient, that in the State that Things now are, Commerce, 
as well as Propriety of Goods, is neceſſary among Men in the Condition they are; ſo that we may ſay, that the Settlement of Com- 


meree in general is very conformable to the moſt pure Reaſon, and the Law of Nations, fo called in the molt agreeable Senſe. Laſtly, 


As Commerce is a Conſequence, and one of the chief Uſes of Property, we muſt be careful not to extend the Rights of Property 
| | Nunn 2 | {o 


oer 


II. We find then, that Things are ſaid to be e- 
qual, not only as they agree in three Dimenſions, but 
in ſome other reſpe&t. Thus Honour, Labour, and 
Wages are ſaid to be equal, or unequal, not by rea- 
ſon of their agreeing or diſagreeing in Dimenſion, 


but upon ſome other account. And therefore there 


muſt be ſome other Quantity, beſides that which is 
term'd Phyſical and Mathematical, tho Philoſo- 
phers have hitherto talk d of no other. Which is 
evident, if we conſider, that the Nature of Quan- 
tity in general does not conſiſt in the Extenſion of 
Subſtance, but in Things being capable of having 
a Value put upon them, and conſequently of being 
compared together. But ſince things receive a Va- 
lue, not only from their natural Subſtance, but al- 


ſo in reſpect of ſome moral Conſideration; it fol- 
lows, that beſides the natural there muſt be alſo a 


moral Quantity *. However, Things of the ſame 
Nature and Goodneſs receive a Value even from 
their natural Quantity, as a great Diamond, cate- 
ris paribus, is more valuable than a {mall one ; which 
yet we have not always a regard to in the Valua- 
tion of Things of a different Species, or Goodneſs ; 
for a great Dog is not always more valuable than 
a little one, or a great Maſs of Lead than a ſmall 
Piece of Gold. | 
How Perſons are morally valued according to O- 
pinion *; and their Actions, according as they are 
productive of Merit or Demerit, has already been 
diſcourſed of in its proper Place ©. My Deſign 
here is only to treat of the moral quantity of Things 
and Actions, as they are conceiv'd to have ſome uſe 
in the common Affairs of Life, and as they are ca- 
pable of being compared together in order to Com- 
merce. This we call Price, which is the moral Quan- 
tity or Value of Things or Actions, by which they are 
uſually compared together in order to Traffick. | 
III. Price may be divided into proper and emi- 
nent; the firs is placed in Things and Actions, ſo 
far as they are capable of procuring either the Ne- 
ceſſaries, or Conveniences, or Pleaſures of Life: the 
other is placed in Money, which is ſuppoſed to con- 
rain virtually the Prices of all Things elſe, and to 
be the common Meaſure and Standard of them. 
IV. For the right underſtanding the Nature of 
the proper Price, it is neceſſary to conſider diſtinctly, 


See B. i. c. 1. F. 22. 


d See B. viii. c. 4. 95 


firſt, upon what it is founded; ſecondly, what it 
is that raiſes or {inks it. The Foundation of the 


Price or Value of any Action or Thing is, Fitneſs 


to procure either mediately, or immediately, the 
Neceſſaries, or Conveniences, or Pleaſures of hu- 
man Life. Hence, in common Diſcourſe we call 


thoſe Things that are uſeleſs, Things of no Value; 


and thoſe Men too we fay are of no Value, that 
are unprofitable Burthens of the Earth. Thus the 
Cock, in the Fable, fer no Value upon the Jewel, 
becauſe of no uſe to him. Grotius, l. ii. c. 12. H. 14, 
is of Opinion, That ant is the moſt naturai meaſure 


of the Price of Things. Where if he means, that Want, 


in 1ts own nature, is the Foundation of Price, or 


that therefore Men only value a thing, becauſe they 


want it, it will not univerſally hold true. For, if 
ſo, thoſe things that are ſubſervient to our ſuper- 


ffuous Pleaſures would bear no Price, which yet the 
Luxury of Man has ſet a great Rate upon. For we 


do not really want any thing, but what we cannot, 

unleſs with great Inconvenience, be without, Mar. ix. 
12. But if his meaning be, that the Want of the 
Buyer raiſes the Price, I own it is commonly ſo; 
but that it is the natural meaſure of Price, that the 
more a Man's Neceſſities preſs him, the more may 
be juſtly exacted of him, no honeſt Man will admit: 
Nor does that * Place of Ariftotle, cited by Grotius, 
make for the purpoſe ; for the xp,, or 3 Want, he 
ſpeaks of there, which in a manner preſerves and 
holds together all Commerce, is not the Foundation 
of Price, bur of Bartering only, For if Men want- 
ed nothing but what they could (ſupply themſelves 

with, there would be no bartering, or exchanging 
Commodities, but every one would keep and enjoy 
his own 1. | | 

V. Yer it is obſervable, that ſome of the moſt 
uſeful things of human Life have no Price ſet upon 
them ; either becauſe they are and ought to be 
free from Property, or becauſe they are excluded 
from Commerce, or laſtly, becauſe they come within 
the reach of it, no otherwiſe than as Appendages 
of ſome other thing; beſides, the Law has remov'd 
ſome Actions from Commerce, and thereby exempt- 
ed them from Price, Thus the Air, the Sky, the 
heavenly Bodies, and the vaſt Ocean not being ap- 
propriated,-can bear no Price, how ſerviceable ſo- 


See B. i. c. 8. See B. viii. c. 3. F. 18, Ec. 
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Mr. BAR B. NOTES on F. 11, 2v. 


ſo far as to do a conſiderable Hurt to Commerce. We have ſeen the Uſe of this Remark in the two laſt Chapters of the preceding 
Book; and tis probable that it may ſerve elſewhere to decide ſeveral. Caſes better than they uſually are. | 
The Author faith Pretium vulgare; but if we ſhould tranſlate it fo, viz. a vulgar or common Price, we ſhould confound that 
ſort of Price with the other that is treated on at 5. 9. Pretium commune, i. e. the Genus with the Species. Moreover, the Terms 
Proper, or Intrinſick, do in themſelves much better expreſs the Notion in which our Author underſtands the Word vulgare in this 
Place, as any one may eaſily perceive. : 2 | 
1 Tt is one of the general Reaſons ; for that which is of no Uſe, paſſes commonly for a Thing of no Value. But whence comes 
it then, that Water, and ſome other things very uſeful for Life, are not rated at any Price ? as our Author ſpeaks a little lower. We 
muſt therefore add another Reaſon here, I mean, That things that are N of Price ought to be not only of ſome Uſe, if not 
truly, yet at leaſt in the Opinion and Affections of Men; but alſo of ſuch a Nature, as not to be ſufficient for the Needs of all the 
World. And ſo the more uſeful and rare a thing is in this laſt Senſe, the higher or lower the proper and intrinſick Price will he. If 
the Faſhion of a thing paſſes away, or few Men eſteem it, then it becomes a good Bargain, how dear ſoever it was before: Un du 
contrary, if a thing that is common, and coſts little or nothing, becomes rare, nothing more needs to ſet a Price on it, and ſome- 
times to make it very dear; as appears, for Example, by Water in dry Places, and at certain times, as in a Siege, &. By this 
Principle we muſt explain and reCtify all that our Author hath ſaid concerning the Foundation of Price in general. See Titius's Ob- 
ſervat. on Pufendorf, CCCXXXI, and on Lauterbach. Obſerv. DIII. as alſo Mr. Thomafius's Furiſprud. Divin. Lib. ii. c. 11. f. 33» © 
Sc. and his Diſcourſe De Pretio Aﬀetionis, c. 1. F. 10, &fc. | | 
2 Ariſtotle's Words are, Act apa si Twi whvra@ werperobat TETo d' ig Ti u davbeſy 1 Xx, A TEvra ouvig cc, | 
3 80 Ariſtotle expreſly ſpeaks, "Or: 5 xpeia evvixu tv Te du, zu aer, GTi hv fun fv x div GAMjAwy: 5 àhοt rep, 5 Lrepog, Yu AAdr- 
| Tovrac i. e. Want includes one thing; which ſhews, that if Men ſtood not in need of one another, neither both, nor either of them | 
| would change. Nicom. lib. v. c. 8. | | 
+ Ariſe. Polit. i. c. 6. (9) Bartering obtains in every thing, and began naturally from ſome Peoples having more than they had occa- 
cafien for, and others having leſs : For then they were forced to exchange, fill they had furniſh'd themſelves with what they wanted. 
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ever they may be to human Life. And the Law 
having torbid * things ſacred to be brought into 
Commerce *, has thereby exempred them from 
Price, although ſome of them have nothing in their 
own Nature to render them incapable of it. Nor 
can any Price be aſſign'd for a Freeman's Head; 
jt being a Coutradiction to be free, and at the ſame 
time expoſed to Sale; for he is no ſooner expos'd 
to Sale, but he ceaſes to be free: And therefore, 
even upon this Account, 3 Liberty is ſaid to be an 
invaluable Thing, becauſe the Advantages of it are 
ſo great, as to exceed all Value. Here tis worth 
oblerving what Philo Judæus, De Spec. Leg. p. 597. 
Edit. Genev. delivers, Prices were ſet upou thoſe who 
had devoted not only their Goods, but themſelves ; not 


according ti their Beauty, or Stature, or ſuch like, but 


according to their Age and Sex : for the Law fixes two 
hundred Silver Pieces as a Price for a Man, from the 
tuentiethᷣ to the fixtieth Tear of his Age, and one hundred 
and twenty upon a Woman ; f om the fifth to the twen- 
tieth Tear eighty fur a Man, and forty for a Woman ; 
from Infancy to the fifth Tear twenty for a Man, and 
twelve for a Woman ; if paſt the fixtieth Tear for a 
Man fixty, for a Woman forty. All of the ſame Age 
and Sex are rated at the ſame Price, for three good Rea- 
ſons 3 firſt, becauſe the Dignity of the Vow is the ſame, 
whether great or mean Perſons make it. Secondly, in 
the caſe of a Viw Perſous ought net to be rated upon 
the ſame Terms with Slaves expoſed to Sale; fer thoſe 
are more or leſs eſteem'd, according to the Beauty and 
Vigour of their Bodies. Thirdly and chiefly, becauſe 
with God there is no reſpect of Per ſons, as there is with 


Men. See Levit. chap. xxvii. 


Many things alſo have no Price, becauſe they are 
not capable of being poſſeſſed ſeparately by them- 
ſelves, which yet very much enhance the Price of 
the thing they appertain to ; as the want of them 
takes from it not a little . Thus the lying open 
to the Sun, a clear and wholeſome Air, a pleaſant 
Proſpect, the Winds, Shades, &c. conſider'd ſepa- 
rately in themſelves, bear no Price, becauſe they 
cannot be enjoy'd without the Land they belong to; 
but yer of what Moment they are in the Purchaſe 
of Lands and Tenements, no Man is ignorant. 

Pliny, Nat. Hiſt. lib. xii. cap. 1. ſays of the Plane- 
Tree, Thar the People pay Taxes for the very ſhade 
of it. Thus in Hand, thoſe that have Windmills 
pay a yearly Tribute for the publick Wind, as is 
pretended. And hence, by the way, it appears how 


a See Acts vii. 20. 
4 Vid. Fanum Nicium Erythreum, Pinacotheca 2. c. 29. 
nium, qui, cum libet, Accipe dicit. 


d Add. Decretum Gratiani, Cauſ. 1. Quæſt. 1, 2, 3. 


the Cauſe that Demiſthenes pleaded before the 
Judges, about the ſhadow of the Aſs, ought to be 
decided: For he that hired the Aſs could not hin- 
der the Owner. from lying down where the ſhadow 
of the Beaſt fell, but might immediately have tak- 


en it away, by driving tne Aſs to ſome other Place. 


Laſtly, whatſoever Actions either divine or human 
Laws command to be done gratis, or forbid to be 
done at all, and ſo exclude from Commerce, cannot 


be brought under any Price. Of which nature are 
thoſe ſeveral Actions which have ſome ſupernatural 
Effect affign'd to them by divine Inſtitution ; as 


Remiſſion of Sin, by the Abſolution of the Prieſt ; 
the Application of ſpiritual Benefits, by means of 
the Sacraments ; and ſuch like : Which whoever 
confers upon another for any valuable Conſidera- 
tion, is guilty of Simony ; and to meaſure ſuch 
things with Money, is look d upon as Impiety and 
Irre verence towards the divine Author * . Unlaw- 
ful too it is to beſtow eccleſiaſtical Preferments for 
Money, upon unworthy, Perſons, which ought to 
be given to deſerving Meg gratis d. Neither ought 
the rewards and teſtimonials of Virtue and Learn- 
ing to be fold to thoſe that don't deſerve them; 
not only becauſe by this means they grow cheap, 
but becauſe ſuch Men are often by a pompous Ti- 
tle recommended to publick Imployments, to the 
great prejudice of the Commonwealth ©. And in- 
deed 'tis a ſhame to the Men of Letters, that ſome 
ſhould take ſuch Liberty, as Fabius of Bentivoglio d 
expreſs'd in Jeſt, who, going to make a certain Per- 
{on a Doctor, met by chance an Aſs, that yawning 
with an open Mouth, look'd as if he were laughing: 
To whom, Ly laugh you, ſays he, you fily Creature? 
Mie can make you a Doctor tco, if you have but Money : 


The Practice of the Chineſe is otherwiſe, of whoſe 


Examinations and Preferments, vid. Neuhof. in Ge- 
ner. Deſcript. Sing. c. 3. Plin. Nat. Hiſt. I. xvi. c. 4. 
** Oaken Crowns were the noble Badge of the Sol- 
* ders Valour, but now of late are Marks of the 
* Emperor's Clemency ; ſince, by reaſon of the li- 
* centiouſneſs of our civil Wars, it ſeems meritori- 
e ous not to kill a Subject. O happy times! which 
* have rewarded ſuch noble Services with Honour 
* only, and, when other Crowns were valued for 
< the Gold they were made of, would not allow 
* the preſerving a Subject to be rewarded with any 
* thing that might bear a Price; thereby clearly 


e proteſſing, that they thought ir a Sin even to ſave 


Vid. Plin. Nat. Hiſt. I. xvi. c. 4. 
© Ovid. De Arte Amandi, lib. it. ver. 163. Secum habet inge- 


Mr. BAR B. NOTES on g. v. 
By Res Religioſæ the Roman Law underſtands principally Places where any thing had been buried. See [/i. B. u. t. 1. f. 8, 9. 


and Dig. B. xi. t. 7. De Religio/. & Sumptib. Funerum, &c. 


2 This Privilege, which is granted to things ſacred, belongs not only to Temples, and other things ſet apart immediately to the 


Service of God, but what's neceſſary for the Maintenance of Miniſters, and all that appertains to them. This Privilege, I fay, 
owes its Original to the pious Fraud of the Minitters intereſted ; and in the Chriſtian Church the Clergy have not only imitated the 


Pagan Prieſts in that reſpect, but have perhaps outdone them. See Mr. Thomafus's Diſcourſe De Bonorum Sæculariſatorum Natura, 


\. 2, Sc. printed at Hall in 1707. | 
3 Libertas ineſtimabilis res eſt, Digeſt. lib. 1. tit. 17. De Div. Reg. Juris, leg. 106. I rather quote this Law, than that Paſſage 


of Philo, cited by the Author at large, becauſe it ſpeaks only of the Valuation of Perſons devoted to God, which are to be re. 


deemed ; a Valuation made according to Age and Sex, without any regard to Stature, Beauty, or ſuch like things. But tho' free 
Perſons are not the Subject of Commerce, it doth not follow that they can't be made ſo, as Mr. Hertias obſerves, in reſpe& of th, 
Advantages to their Freedom. See lib. iti. chap. 1. §. 7, 8. before-going. The Right of governing free Men is alſo capable of Va. 
luation, and is of a Nature that may be alienated, if we will. See Grot:us, lib. i. chap. 3. F. 12. and what this Author fays, lib. vii 
chap. 6. F. 16. following. | 

+ See lib. iv. c. 5. F. 2. above. Oe 

See Plutarch de Dec. Oratoribus, and the Scholiaſt of Ariftophancs de Velpis, ver. 191. 
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Non bene condutli vendunt perjuria teſtes, 
Nun bene ſelecti judicis arca patet. 
Turpe revs empta miſeros defendere lingua, 
Quod faciat magnas turpe tribunal opes. 
Turpe tori reditu cenſus augere paternos, 


Et faciem lucro proſtituiſſe ſuam. 


Plutarch, in the Life of Romulus, p. 25. talking of 
the Duty of Patrons towards their Clients, adds, 
"Tis accounted a mean and ſordid thing for thoſe who are 
rich to accept of a Fee from thoſe that are poor. From 
whence the Cincian Law afterwards had its Origi- 
nal. Hic clamoſi rabioſa fori Jurgia vendens improbus, 
iras & verba lecat, Sen. Herc. fur. ver. 171, c. Vid. 
Quint. Iſtit. Orat, I. xii. c. 9. The Roman Laws 
thought ir mean to ſet a Price upon Philoſophy and 
civil Knowledge. Vid. Dig. lib. 1. t.13. leg. 1. & 4, 5. 
D. De extraordin. cognit. and Grot. in Hor. Spar. in 
5. J. and Quint. Inſtit. Orat. 1. xii. c. 7. where diſ- 
puting whether a Price ought to be ſet on Elo- 
quence, among other things, he ſays, It may be a 
means of rendring things cheap to put a Price upon them. 
A Ruffian, or a Sorcerer, can't juſtify his being 
hired for Money to kill a Man. A Scholar ought 
not todebaſe his Style and Learning in writing Scan- 
dal; nor ought any Man to proſtitute his Credit, by 
maintaining an unjuſt Cauſe, or ruining a juſt one 
by Perjury ; and many more of the ſame Sramp. 
VI. There are ſeveral Reaſons why the Prices 
of things ſhould rife, or fall; why one thing ſhould 
be preterr'd before another of as great, or greater 
Uſe. For here the neceſſity of the thing, and the 
eminency of its Uſe does not always take place. 
Nay, we generally find the moſt neceſſary things are 
cheapeſt ; becauſe, by the peculiar Providence of 
God, Nature affords a greater Increaſe of them, 
* 'Whatſoever is neceſſary for Mankind, the divine 
© Providence has contriv'd that it ſhould not be 
© dear, or hard to be got, as are Pearls, Gold, Sil- 
© yer, and other Things, which neither our Body, 
* nor Nature requires; but as for thoſe things we 
cannot ſafely be without, ſhe has plentifully 
© diſpers'd them throughout the World“.“ Taar 
which chiefly raiſes the Price, is Scarcity. Thoſe 
things that are ſcarce, ſays Sextus Empiricus ©,. are 
walued : thoſe that grow amongſt us, and are every 
' where to be had, are quite otherwiſe. If Water were 
difficult to be met with, how much more valuable would 
it be than the things we moſt value now ? O,, if Gold 
lay in the Streets as common as Stones, who do you 
think would value it, or lock it up? And therefore 
ſome have thought it a Maſter-piece in Trade to 
procure a Scarcity. As the Dutch, in many Parts 
of the Indies, root up the Cloves and Nutmegs to 
prevent too great a Plenty of thoſe Spices. * The 
*« Egyptians do not permit their Paper-reed to grow 


2 Ovid. Amor. Lib. i. El. x. ver. 37, c. 
c. 14. p- 29- Ed. Genev. Lö. W. cap. 12. 
Vid. Corn. Nep. Miltiade, c. 6. 


4 X BY. . : %. 
Of PRICE. 


<« a Subject for the ſake of Lucre.” | Thus a Judge 
ought not to {ell that Juſtice which he ſhould admi- 
niſter gratis *, , | | | 


v Vitruv. De Archite#. I. viii. in the Preface. 
In Nigrino, p. 38, 39. Ed. Am//. 
s See Numb. xi. 28, 29. Mark ix. 38, 39. 


\ 


* in many Places; by which they procure a Scar- 
city, and conſequently raiſe the Price, but hin- 
der the common Uſe and Advantage of it, $rabo, 
* lib. xvii. p. 799. Edit. Par. That which is ſcarce 


e is valuable: Water is not valued, altho' the moſt 


* uſeful thing in the World, Plato Eurhydemo, p. 211. 
* C. Ed. Mech. Curious Dainties are not valued 
* for their Taſte, but for their being hard to be 
* gotten, Mamertin. Paneg. Julian. c. xi. n. 3. Ed. 
* Cellar,” Belides, a thing is ſtill more valuable, 
when tis not only ſcarce, but alſo comes from re- 
more Places. Pliny* tells us of two Boys, the one 
born in Aa, the other in France, who were won- 
derfully alike, and whom therefore the Merchant 
ſet a prodigious Rate upon, and the Purchaſer 
look'd upon nothing in his whole Eſtate to be more 
valuable. For the Ambition of Mortals eſteems 
thoſe things moſt, which few Men have in com- 
mon with them; and on the other ſide thinks 
meanly of thoſe which are ſcen in the hands of 
every one. Nay, ſo perverſe we often are, as to 
eſteem a thing the more, becauſe it is forbidden; 
its being forbidden whets our Curioſity. And there- 
fore Lucian © with Reaſon ridicul'd thoſe, who in 
Winter load themſelves with R:ſes, and are pleas'd with 
them when ſcarce and out of Seaſon ; but nauſeate and 
deſpiſe what is in Seaſon, and agreeable to Nature, 
But generally we ſer a great Value upon nothing 
but what raiſes us, in ſome meaſure, above the rank 
and Condition of others ; and for this Reaſon Ho- 
nours particularly are more valuable for being ſcarce. 
* The Rewards of Virtue ought to be chaſte and 


2 ſacred, not to be communicated to wicked or 
ws mean Perſons ; for things that are ſcarce and 
difficult, are recommended to Men by the Re- 


* wards that attend them * .” Tho? indeed it pro- 


ceeds from the Corruption and Pravity of human 


Nature, that we value real Goods more or leſs, 
according as few or many poſſeſs them in common 
with us. For my Goods are never the worſe, be- 
cauſe others poſſeſs the like; nor the better, be- 
cauſe others want them. Thus my Health is not 
the leſs valuable to me, becauſe others alſo enjoy 
theirs; nor the more, becauſe others are ſick. Nor 
is my Knowledge leſs worth, becauſe others are 
knowing too; nor would the Value of my Wiſdom 
riſe, ſhould other People prove Fools. He there- 
fore that prides himſelf in ſeeing others want the 
good things which he is Maſter of, ſeems indeed 
to take pleaſure in other Mens Misſortunes: And, 
on the other ſide, he that thinks his own Goods 
the worſe, becauſe others poſſeſs them in common 


with him, ſeems to be moved with Envy 8. 


But indeed, as in many things, ſo in this, the 
general Courſe of Mens Lives deviates from right 
Reaſon. Hence it is, that the Luxury of Man has 
ſet moſt unreaſonable Rates upon many things, 
which human Nature could eaſily be without: 
Which ſome think were contrived on purpoſe, that 


there might be ſome Uſe in vaſt prodigious Riches. 


© Pyrrhon. Hypoth. lib. 1. 
* Cic. De Invent. I. ii. c. 39- 


Mr. BAR B. NOTES on g. v. 


6 The Words of the Dige/t are, An & Philofophi Profeſſorum numero fint ? Et non putem 


quia bac primam profiteri eos opor- 


tet, mercenariam operam ſpernere. Proinde ne Furis quidem Civilis Profeſſoribus jus dicent : eſt quidem res ſanct iſi ma Civilis ſapientia, 
fed que pretio nummario non fit ſtimanda, nec dehoneftanaa, lib. I. tit. 13. De Extraordinariis Cognitionibus, &c. I. 1. F. 4, 5 We 
may add, That the Roman Law allowed neither the Immunities, Privileges, nor Rewards to Poets, that it did to the Profeſſors of 


other Sciences, of which Monſ. Le Clerc gives the Reaſons in Tom. i. of his Parrbafana, p. 51, Cc. 
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CHAP. I. 
What mighty Rates ſome Pearls bear, Whoſe Good- 
neſs conſiſts in ſuch a degree of Whiteneſs, Largeneſs, 
Smoothneſs, and Weight, Qualities ſo hard to be 
match'd, that never any two of thoſe Pearls are found 
alike ! Plin. Nat. Hiſt. 1. ix. c. 35. Pearls bear the 
greateſt Price of any thing; they were firſt brought to 
Rome when Alexandria was taken, not Jong before 
Sylla's Time 3 but a little after Were fo much in Fa- 
ion, that even ordinary Women affected to wear them; 
for they uſed to ſay, A Pearl to Women, when they 
appear d in publick, was as good as a Lifter, Idem. 
ibid. Some Jewels are ſo valuable, that no Price can 
be ſet upon them, Id. 1. xxxvii. Proœm. Our Coral 
amongſt the Indians bears as great a Price as their 
Jewels do amongſt us, Idem. I. xxxit. c. 2. Ad. Idem. 
C. xvii. 34. l. x. c. 29. l. xii. c. 14, 17, 19. l. xiii. 
C. 5. |. xxxvii. c. 4. 1. vi. c. 7. Of Silk. With ſo 
much Pains, and 2 far is it brought, that Nomen, 
when they appear in publick, may be ſeen through. At 
this Day Amber with us bears a moderate Rate, in the 
Faſt it is vaſtly dear. * Nay, the Folly of Men fan- 
fies there muſt be ſomething extraordinary in what 
coſts much. Heliogabalus ordered the Prices of the 
Dainties provided for his Table to be repreſented 
ro him greater than really they were ; for that, he 
ſaid, created an Appetite to them magis illa 
juvant, que pluris emuntur, Juv. Sat. xi. ver. 16. Lu- 
xury has impos'd a Price upon the very Dregs that the 
Sea caſts up, Curt. l. viii. c. 9. n. 19. Ed. Cellar. Old 
Plate receives a Value from the Fame of the Worbmen; 
Braſs from a few Mens Folly, Sen. Conſol. ad Helv. 
C. xi. Janus Nicius Erithraus * tells us of Tulips, 
that thirty Years ago (when he writ this) they 
lay upon the Top of the Alps, without any Eare 
or Notice taken of them: Let, when they were 
brought to Town, the People fond of them for 
their Rarity, ſer ſuch a Price upon them, as that 
every Root ſold for above a hundred Crowns. But 
after they had increaſed and grew common, their 
Price ſunk ſo low, that hardly any thing was cheap- 
er. As our Defires are, ſo are our Eſteem of things ; 
and there's no End of raifing the Prices of things, un- 
leſs we firſt ſet Bounds to our Extravagancies, Cicero 
in Verrem, l. iv. c. 7. China and Earthen Wares 
are the dearer for being brittle : For tis an Argument 
of Riches, and a glorious piece of Extravagancy to have 
a thing that ſhall immediately be wholly deſtroyed, Plin. 
I. xxxiii. The Brittleneſs makes Cryſtal the dearer : 
For among unskilful People the Danger, which ought 
to fink the Price, raiſes it, Sen. De Ben. l. vii. c. ix. 
Strab. L ii. p. 87. Ed. Genev. Of precious Stones, 
that are ſo much valued, that thoſe that have them not, 
are as happy as thoſe that have them. For Mankind 


2 Pinacoth. lib. iii. c. 17. in the Life of J. Barclay, who was a great Admirer of them. 
© Garcilaſſo de la Vega, Comment. Reg. 1. iii. c. 20. 


Ed. Anſtel. 
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is ſo whimſical and filly, as to think thoſe happy 
who poſſeſs Superfluities, rather than thoſe who 
abound in all the Neceſſaries and Conveniencies of 
Lite. And therefore it onght to be rank'd among 
the ſenſeleſs Opinions of the common People to va- 
lue things either for their being new, or ſcarce, or 
hard to be gotten, or brought from far, unleſs their 
Goodneſs alſo and their Uſefulneſs recommend em. 
Charron de la Sageſſe, 1. i. c. 39. num. 11. and l. ii. 
c. 9. num. 2. Agatharchis de mari rubro, c. xlix. 
ſpeaking of the Alilæi and Caſſandrini, whoſe Coun- 
try abounded in Gold, ſays, They barter d Gold for 
a triple quantity of Braſs, but gave double for Iron. 
Fur they proportion d their Rates according to the Plenty 
or Scarcity of the Commodities, in which we have not ſo 
much Regard to the Nature of the Thing, as the Ne- 
ceſſity of its Uſe. But thoſe things that are of dai- 
ly Uſe, and eſpecially ſuch as relate to Proviſion, 
Apparel, and Arms, riſe in their Price, when they 
become neceſſary as well as ſcarce; as in a Dearth 
of Corn, or ina Siege, or in flow Voyages, where 
Hunger and 'Thirſt are craving to be ſatisfied, and 
Life muſt be preſerv'd upon any Terms. Plin. Nut. 
Hiſt. l. viii. c. 57. Quinctil. Declam. xii. p. 176. Ed. 
Lugd. Bat. In a very great ſcarcity any thing that can 
be bought is cheap. When Hannibal beſieged Cafili- 
num, a Mouſe was ſold for two hundred Pieces of 
Gold; and he that ſold it died of Hunger, where- 
as he that bought it was preſerved. The Prices of 
artificial things, beſides the Scarcity of them, are 
much raiſed by the 3 Neatneſs of the Art. In 
* which IL. Mummius was ſo ignorant, that when 
he had taken Corinth, and thereby got poſſeſſion 
* of the Statues and Pictures drawn by the ableſt 
* Maſters, he proclaimed to thoſe whom he had 
* hired to tranſport them into ah, that if they 
e loſt them, they ſhould find him new ones, Vell. 
Pat. l. i. c. 13. The Reputation of the Artificer 
adds Credit to ſome, and others are the more va- 
luable for the Character of their former Poſſeſſor. 
As Lucian ® mentions one, who had bought Epi- 
detus s earthen Lamp at three hundred Denarii, ho- 
ping, no doubt, to get Epictetuss Wiſdom, by ſtu- 
dying by that Light. Tnus the City Cuſco in Peru 
was in ſo great Requeſt, that even the Seed that 
grew near it, tho' really no better than any other, 
was yet of more Value than that which grew elſe- 
where ©, In ſhort, the Difficulty, the Elegancy, 
the Uſefulneſs, and Neceflity of the Work, the 
Scarcity of Workmen, their being © Maſters in the 
Art, their not being under a Neceſſity of Working, 
all contribute to the railing of the Price. That ſort 
of Work is moſt artificial, which depends leaſt upon 


4 Adverſus indoctum, p. 386. 
4 6 The Athenians had more need of good 


« ſtrong Roofs to their Houſes, than the famous Ivory Statue of Minerva; yet I had rather be Phidias than the beſt of Carpen- 
<« ters. For a Man mult be rated, not according to what he can do; but according to what Reputation he is in; eſpecially fince 


te few can draw or carve finely ; but any one is capable of being a Carpenter, or a Porter. Cic. in Bruto, c. 73. 


« Thus Nicias 


gave a Talent for a Servant to look after his Silver-Mines. Aen. Mem. Socrat. p. 435- in fin. I. 2. 


Mr. Bani. NOTES on H. vi. 


T Etenim qui modus eſt in his rebus cupiditatis, idem eſt ſtimationis: Difficile eft enim finem facere pretio, niſi libidini feceris : 


1. e. In theſe Things the Value of them is according to Mens Deſires. 


your Deſires after them. Cicero in Verr. lib. iv. chap. 7. 


"Tis hard to ſet Bounds to the Price 'till you have limited 


2 Hence it was, that by the Roman Law an Eunuch-ſlave, which was above ten Years old, and underſtood ſome Art, was valued 
at more than a Slave that pretended to Phyſick. See Cod. lib. vi. tit. 43. Commun. de Legat. & l. 3. princip. and Mr. Thomaſins's 


Diſcourſe, De Pretio Affectionis, &c. chap. ii. F. 15. 
3 ”Tis becauſe curious Works are rare. 


So that the Author improperly diſtinguiſhes between the Rarity of ſuch things as are 


relate with it; as is evident from other Examples alledged by him. See Mr. Thomafins's Diſcourſe, De Pretio AFectionis, and 


chap. i. $. 11. 


Fortune: 


Fortune ; that the moſt ſordid, which moſt defiles the 
Body; that the moſt ſervile, which is of mo? Labour 
to the Body; that the moſt ignoble, which requires 
the leaſt Virtue, Ariſt. Polit. I. i. c. 7. (11.) And 
again, That Exerciſe, Art, or Diſcipline is to be re- 
puted mean, that renders either the Body or the Soul 
unit for the Practice of Virtue, Polit. I. viii. c. 2. (4.) 
As for the more noble Arts, ſome are more worth than 
they coſt: you purchafe of a Phyſician Life and Health, 
Things invaluable ; of a learned Tutor the liberal Sci- 
ences, and the Adorument of the Mind: And therefore, 
in ſuch Caſes, we do not pay for things they teach us, 
but for their Labour, Sen. De Ben. 1. vi. c. 15. 

VII. But ſometimes it happens, that ſome cer- 
tain. things are valued at an high Rate by ſome 
particular People only, which may be call'd The 
Price of Fanſy. It was a Saying of a certain Ara- 
bian, Whatſoever is dear, altho' it be dear, yet if I 
have a Fanſy for it, it is not dear; nor can any thing 

_ that pleaſes be ſaid to coſt too much, Leo Afric. l. iii. 
All Gifts are valued, as they are acceptable to the Re- 
ceiver, Liban. Declam. xli. p. 870. D. Edit. Pariſ. 
And this, where Animals are the Object, proceeds 
from a ſort of Acquaintance with them ? ; or, be- 
cauſe they know how to ſuit themſelves with our 
Humour; or becauſe we have eſcaped ſome immi- 
nent Danger by their Aſſiſtance ; or perhaps they 
are the Remembrancers of ſome ſignal Event. Be- 
ſides, ſome things are recommended by the Friend 
that gives them, ſo that we would not part with 
them for ſeveral others of the ſame Goodneſs. 


* 


Mihi linteum remitte, 
Quod me non movet æſtimatione, 
Verum eſt wyypdouvey mei ſodalis, 
Catul. Carm. xii. 11, 1 
Acceptiſſima ſemper 
Munera ſunt, Author que pretioſa facit. 
Ovid. Epiſt. xvii. ver. 71, 72. 


2/4. 


Many alſo put a Value on things, becauſe ſome 
great Man, whom they are willing to compliment, 
has expreſs'd an Eſteem for them. Thus, this or 
that Proviſion or Apparel riſes in its Price, when 


Of PRICE. 
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Book V. 


ſome obſerve, that the Fanſy of the Buyer ought 
not to raiſe the Price of the Commodity, unleſs 
ſome other Cauſes concur. The * Roman Laws make 
no allowance for the Fanſy of the Party in the Re- 
ſtitution of Damage done by Chance *: And yet 
Merchants frequently raiſe the Price, when they fee 
the Buyer fond of the Commodity. Diodorus Sicu- 
las b obſerves what an advantage the Halian Factors 
made of the Drunkenneſs of the Gauls: They brought 
them Wine, and fold it at moſt unconſcionable Rates; 


For they had a Boy for a Hog ſbead, and ſo exchang'd 


their Wine for a Butler. | 

However the Affection of the Seller may fairly 
raiſe the Price, if ſo be he ſignifies it to the Buy- 
er ; for to part with a beloved thing, for the ſake 
of the Buyer, deſerves ſome Conſideration . Laſt- 
ly, The Price of things is ſomerimes enhanced by 
ſome vitious Habit of Mind, as Vain-glory, Cru- 
elty, and the like 4. 

VIII. And theſe always raiſe the Prices of 
things, as their Contraries always lower them. But, 
in order to regulate the Prices of particular things, 
pro hic & nunc, and to reduce them to a juſt Stand- 
ard, we muſt remember, that in the ſtate of Na- 
ture every one has Power to put what Price he 
pleaſes upon his own Goods, as being, in that 
ſtate, the ſole and ſupreme Maſter of them. For, 
in this Caſe, ſhould another prize my Goods, it 
would ſtill be in my Power to accept or reject it; 
and thus I ſhould, in the end, put the Price upon 
them my ſelf: and tho' I lay never ſo extravagant 
a Rate upon them, no Man can have any Cauſe 
to complain ; for no one ought to be concern'd 


how much I magnify my Riches in my own Fanſy ; 


and they who think the Price too great, may let it 
alone. And therefore, if any one has a mind tomy 
Goods, tis fit I ſhould put what Price upon them 
I pleaſe; as, on the other fide, ſhould I force my 
Commodity upon another, I muſt rake what the 
Buyer, who is indifferent, will be pleas d to give me. 
Indeed, if any one thro' ill Nature, or Hatred, or 
Envy, refuſes a Man in want, either to ſell at all, 
or at leaſt ſells upon hard * unreaſonable terms, then, 
and only then there is Cauſe to complain. From 
whence it follows, that in a ſtate of Nature, the 
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the King is pleas d to be taken with it. But here 


Vid. Lib, ix. t. 2. 1. 34. D. ad L. Aquil. & lib. xxxv. t. 2. 1. 36. ad Leg. Falcid. d Lib. v. c. 26. p. 304. The ſame 
d. I. c. 17. relates, © That the People of Baleares valued one Woman at the Rate of four Men, they were ſo prone to Venery. 
Add. I. Ixii. ſ. 1. I. 63. D. ad L. Falcidiam. * 4 What Rates the old Gauls ſet upon the Heads of their Enemies, ſee in 

Died. Sic. I. v. c. 29. p. 307. and Strabo, |. iv. | 


Mr. Bars. NOTES on F. vi, vn, viii. 


+ Reſpondetur, guædam pluris efſe, quam emuntur. Enis a Medico rem inæſtimabilem, vitam, & valetudinem bonam : d bonarum artium 
Præceptore ſtudia liberalia, & animi cultum. Itaque his non Rei pretium, ſed Opere ſolvitur, quod deſerviunt, quod d rebus ſuis avocati 
nobis vacant. Mercedem non meriti, ſed Occupationis ſue ferunt See Quintil. Inſtit. Orat. 1. xii. c. 7. in fin. Pythagoras blamed thoſe 
that took Money of young Men for teaching them ſuch things as were not to be valued : Mic Tav dT Tev TpdTTOTAH;. Jambl. 
de Vit. Pythag. e. xxxiv. num. 245. Ed. Kuſter. | | 

I have a little corrected this Place to make it agree with what he has faid in his Abridgment of the Duties of a Man and a Citi- 
Zen, lib. i. c. 14. f. 4. and have alſo been obliged to make ſome {mall Alterations a little farther ; for this Paragraph, and ſome o- 
thers in this Chapter are very diſorderly placed. 

2 The Words are, Si ſervum meum occidiſti, non affetiones æſtimandas efſe puto (veluti fi filium ſuum naturalem quis occiderit, quem 
tu magno emptum velles) ſed quanti omnibus valeret. Sextus quogue Pedius ait, Pretia rerum non ex adfefione, nec utilitate fingulo- 
rum, ſed communiter fungi. Digeſt. lib. ix. tit. 2. Ad Leg. Aquil. leg. 33. See alſo lib. xxxv. tit. 2. Ad Leg. Falcid. leg. 62, 63. 
and Mr. Thomaſius's Dilcourſe De Pretio Affectionis, &c. c. iii. F. 12, 13. 

Mr. Thomaſizs, in his Furiſprud. Divin. 1. ii. c. 1 1. f. 13. diſtinguiſhes between a thing of the ſame kind, and a thing which 
is capable of an Equivalent; for only the firſt can be valued as high as we pleaſe. As for the other, if in a Loan, or Exchange, for 
Example, one pretends to value his Wine or Corn at an higher Rate, altho' in reality they are of the ſame Nature and Goodneſs as 
that of the other Bargainer, Mr. Thomaſius ſays, That he offends againſt the natural Equality of Men, which doth not allow us 
te to weigh our own and other Mens Goods in an uneven Balance, and judge differently of them, or of what appertains to them, 
* without a juſt Cauſe.” We may alſo add, That the Nature of Commerce, by which Prices are ſettled, requires Equality; for 
there is a viſhle Inequality, when things of the ſame Kind and Goodneſs are eſtimated at a different Rate: Whereas, when we are 
treating about Things of a different Nature, beſides that they can't be fo exactly equalled, the Eſteem which the Proprietor hath 
for it may be reſpected in the Valuation as a part of the Price, and ſo reduce the Exchange to a juſt Equality. pn 
a | . Price 
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Price of every thing is to be determined by the 
Agreement of the Contractors; nor can any one 


be ſaid to have offended againſt the Law of Com 


merce for making the beſt of his Market, pro- 
vided he has not been inhuman towards the ne- 
ceſſitous 8 n 

But in a regular Government the Prices of things 
are determined, either by an Order from the Ma- 
iſtrate, or ſome Laws, or elſe by the common 
udgment and Eſtimate of Men, together with 
the Conſent of the Parties : The former may be 
call'd the legal, the other the natural Price b. The 
legal is always preſum'd to be conſonant to ſuſtice 
and Equity, unleſs the contrary does evidently 
appear : for ſomerimes groſs Ignorance, and more 
frequently Hatred or Favour towards the Buyer 
or Seller, or ſome other Corruption, or private In- 
tereſt, interpoſes. The legal Price is fix d, as it 
were, in a Point, and admits of no Latitude, but 
the leaſt Exceſs becomes Injuſtice. And when ' tis 
fx d (as moſt commonly it is) in Favour of the 
Buyer, the Seller cannot in Juſtice demand more; 
but the Buyer may, with the Conſent of the Sel- 
ler, ſink below it, provided he does not fall ſhort 
of the loweſt Degree in the natural Price : and the 
Seller may lawfully take leſs, provided it does not 
tend to the Prejudice of others of the ſame Trade. 
But if the Price be fix'd in Favour of the Seller, 
then the Buyer cannot lawfully preſs the Seller to 
take leſs, who yet, if he thinks fit, may take it ; 
for any Man may recede from his own Right : 
However, in this Caſe, the Seller may take more, 
provided it does nor exceed the 3 higheſt Degree 
in the natural Price. On Labour, the Price is ge- 
nerally fix d in Favour of the Labourer ; on Com- 
modities, in Favour of the Buyer. In ſome Places, 
a more ſubtil Method is taken to prevent unrea- 
ſonable Prices; as in Greece, the Fſbmongers were 
not permitted to fit, but obliged to fell their Fiſh 
ſtanding, that ſo, by the tediouſneſs and tireſom- 
neſs of the Poſture, they might be forced to fell 
_ while they were ſweet, and at a moderate 

ate, | 


2 See Gen. xli. 49. & xlvii. 13, Cc. 
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b That is, as Mr. Barbeyrac has it, the ordinary or current Price. 


IX. But the natural Price, which is not fix'd by 
Law *, admits of ſome Latitude, within which 
more or leſs may be demanded and given: Of 
this Price Seneca is to be underſtood, when he ſays, 
* What matters how much it is, fiuce the Buyer and 
Seller agree upon it? The Value of things is accord- 
ing to the Market ; when you have commended 
them, they are worth ſo much as they can ſell for, 
and no more. De Benef. lib. vi. c. 15. And Law 
63. of Book xxv. 1, 2. of the Digeſt. ad L. Fulcid. 
he Prices of things 3 are not fix'd according to the 
Fancy, or Uſe of particular People, but as they ave va- 
luable to every body. See alſo Law 33. of Book ix. 
t. 2. of the Digeſt. ad L. Aquiliam. In ſome Places 
(ſays Ariſtotle, Nicom. ix. 1. towards the End) the 
Laws allo no Action for voluntary Commerce; thinking 
it reaſonable that the Creditor ſhould entirely depend up- 
on the Honeſty of the Debtor : For they thought the 
Debtor fitter to judge how much ought to be paid, than 
the other. For many things are differently rated by 
thoſe that are in Poſſeſſion, and thoſe that deſire m be 
in Poſſeſſion of them; every one ſetting a great Rate 
upin his own. But a Return ought to be made accos d- 
ing to the Opinicn of him that is to make it; which 
perhaps ought to be adjuſted, not according to the Value 
he puts upon the things, when in Piſſeſſon of them, but 
according to the Value he put upon them before he had 
them ©. By reaſon of this Latitude they generally 
divide the natural Price into three Degrees; the 
loweſt or favourable, the middle or reaſonable, 
the higheſt or rigorous: within which Degrees 
any thing may be bought or ſoid dearer, or cheap- 
er. But of what Extent this Latitude may be, it 
is not eaſy to give a Rule that will reach all 
Caſes : But that may be ſaid to be the juſt 
Price, which is generally agreed upon by thoſe 
who ſufficiently underſtand the Market and tie 
Commodities. Hither may be referred that of 
Varro de Ling. Lat. lib. iv. * Pretium eſt, quod 
aſtimationis emptioniſque cauſa c:nſtituitur : dictum a 
peritis, quod hi ſoli peſſunt facere recte id. Yer Sal- 
maſius, De Ufſuris, ridicules this Derivation, and 
that with Reaſon. | 


© Vid. 


Grot. I. ii. c. 12. f. 14. & Ciceron. Verrin. De Signis. 24i modus eft in his rebus cupiditatis, idem ef} eftimationis. 


Mr. Baxs, NOTES on H. vu, ix. 


2 It is not always allowed to give a Price lower than what is ſet by the Law; and this takes place chiefly when the Taxation is 


fixed, not for the 3 of private Perſons only, but for _— 
tent ourſelves with leſs ; which ought principally to be obſerved, 


ublick Good, and as a ſumptuary Law. Nor may we always con- 
when the Magiſtrate, by fixing a Price, endeavours to hinder Mo- 


nopolies, or to encourage Merchandiſe and Commerce in general, as Mr. Thomaſius has very well obſerved in his Fari/prud. Divin. 


ubi ſupra, F. 56, 57. 
3 


ee Atheneus, l. vi. c. 2. 


The common Price, according to Mr. Thomaſius, ubi ſupra, F. 24. hath alſo Place among thoſe who live in the independent 


, 


Lad 


>” 


State of Nature. For, as he ſays, it would be very hard to maintain any Commerce, if every one ſhould always over-value his own 
Goods, and under-value another's. The beſt way to preſerve an Equality between Perſons naturally equal, is, that every one ſub- 
mit himſelf to the Judgment of the greater Number; and ſo there is Reaſon for ſuch an Eſtabliſhment in Nations as this, That both 
Bargainers ſhould ordinarily govern themſelves by the Eſtimation which their Equals make of things of a like Nature. So that if Men 
do not follow that Eſtimation, they may be thought to offend, not truly againit the Law of rigorous Juſtice, but againſt the Laws of 
Humanity, and natural Honeſty. Tis alſo a great Imprudence in Trading to value our Goods at ſo high a Price, as to find no Buy- 
ers; as it often happens, when Men over-value their Goods at more than they are thought worth by ſuch Men, as commonly deal in 
them, and underſtand them. See the ſame Author's Diſcourle, intitled, De Aquitate Cerebrina, leg. ii. Cod. ii. De Reſcindenda 
Venditione, c. ii. F. 24. 1 

2 Seneca's Words are, Druid intereſt quanti ſint, cum de pretio inter emantem & wvendentem conventerit. 
pro tempore el. Cum bene iſia laudaveris, tanti ſunt, quanto pluris venire non paſſunt. 

3 He treats here of the Value of a Damage, and not of what may be given or required in Buying and Selling, or making any o- 
ther Contract. See the Diſcourſe quoted c. ii. F. 34. | 

A Price, in Latin Pretium, is that which is appointed upon the Account of the Value and Buying of a thing; tis fo called from 
Peritis, i. e. ſuch as are skilful, becauſe they only are able to fix it. 


Pretium cujuſque rei 
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X. In regulating this natural Price, Regard is to 
be had to the Labour and Expence of the Mer- 
chant, in importing and taking Care of his Goods; 


for upon this ground it is that a Merchant can ju- 


ſtify bis ſelling ſo much dearer than he bought: 
But this Regard is only to be had to thoſe Expen- 
ces which they are uſually put to; extraordinary 
Chances have nothing to do here. And therefore 
it can be no reaſon for a Merchant to raiſe his 
Rates, becauſe he happen'd to break his Leg, or 
to fall ſick, or becauſe part of his Goods were caſt 


away, or ſtolen ; unleſs ſuch Accidents contribute 


to the Scarcity of the Commodity; much leſs can 
he bring in his own extravagant and ſuperfluous 
Expences. But his Time, his Study, his Care, in 
getting, preſetving, and ſorting his Commodities, 
as alſo his Servants Wages, may fairly be rated by 
him. And it would be inhuman, and tend to the 
Diſcouragement of Induſtry, to allow a Tradeſ- 
man, or a Man of any other Calling, no more 
Gain than juſt enough to ſupply him poorly and 
ſparingly with the Neceſſities of Lite. The Diffi- 
culty alſo, and Length and Danger of the Voyage, 
may be brought into the Account, as alſo the dif- 


ferent Value of Monies and Commodities in dif- 


ferent Countries. Beſides, the way of Sale may 
alter the Caſe ; for they who ſell by Retail may 
demand ſomewhat more than thoſe who ſell. by 
Wholeſale ; their Trouble being greater, and it 
being more advantageous to have a good round 
Sum paid down at orice, than to receive the ſame 
by little and little. But what ſudden and frequent 
Alterations the Markets admit of by reaſon of the 
Plenty or Scarcity of Buyers, Money, or Commo- 


dities, is well known. For the Scaicity of Money 


and Buyers proceeding from ſome particular Cauſe, 
meeting with a Glut of Commodities, ſinks the 
Price >. As, on the other fide, the Plenty of 
Buyers and Money, or the Scarcity of the Commo- 
Gity, raiſes it © . Belides, it helps to lower the 


Price, when the Seller forces his Commodities upon 


us of his own Accord, as if they lay upon his 
Hands *, fer that proceeds from a Scarcity of Buy- 
ers; and beſides, in this Caſe, the Purchaſer has 
often no Occaſion for the thing, nor would buy it, 
but that he thinks it a good Bargain: And indeed, 
in ſuch a Caſe we often buy, not ſo much for our 
own, as for the Seller's ſake. And therefore, when 
things are ſold by Auction, or Inch of Candle, 
they often go off tor leſs than otherwiſe they would 


ſell for ; it being the Condition of that ſort of Sale, 


that 3 the Ware ſhould go to the higheſt Bidder : 
And yet, ſometimes, the Warmth and Emulation 


2 See Grot. in the Place above-cited. 


Socrat. Hift. Ecclefe. I. iii. c. 17. in the Beginning. Vid. Mart. l. vi. ep. 30. 
| s Refar. Perf. c. iv. 
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| * Plut. Apophtheg. p. 185. D. 
p. 238. Ed. Wecb. 
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of the Company riſes above the ordinary Price; 

which is indeed, at all times, rais'd by the Plenty 
of the Buyers. Again, the Seller ought to have 
Allowance made him for the Loſs . the 
Gain he foregoes, by ſelling at that time when the 
Buyer is importunate: For it would be unreaſona- 
ble to expect me to part with my Goods, but up- 
on ſuch Terms as to be no Loſer by them. Be- 


ſides, the Loſs or Gain, by reaſon: of flow or 


prompt Payment, may be, and indeed always is, 
brought into. the Account: For + a Day is part 
of the Price ; which is more if paid. down upon 
the Nail, than if paid ſome time after; for in the 
mean time I might perhaps turn and apply it ano- 
ther way tomy Advantage 4. And therefore e Po- 
lybius commends the. Generoſity of the younger 
Scipio, for paying his Siſters their Portions forthwith, 
which he was not ubliged to do till two or three Tears 
after, and that too at Rome, a City where no Mun 
gives away any thing at all, or pays a Penny before it 
be due; ſo diligent is every Body in getting Money, and 
Jo much Advantage do they make of the Time. 

_ I Laltly, We may add what Themiſtocles, when 
he was going to ſell his Farm, gave a publick Ad- 
vertiſement of * , That he had a good Neighbour. 4 
Houſe, ſays Sadus g , that has got ſuch a Neighbour as 
you (ſpeaking to a raſcally Few) may poſſibly ſel for 
ten Drachmæ of bad Miney; but there is hopes, that 
when you are gone, it may be worth an hundred. A 
good Neighbour therefore raiſes the Price of a 
Farm ; eſpecially in a Country where the good old 
way of the Spartans obtains ®, who made free with 
their (Neighbours Servants, Dogs, and Hurſes, as if 
they were their own And when a Man wanted any 
thing that his Neighbour was Maſter of, he need but to 
open his Store-houſe, and to furniſh himſelf from thence 
with what he had occaſion for. The Cauſe of raiſing 
the Price of Slaves, in Juſtin, was very unuſual, 
and not a little owing to Cruelty : The Price of 
the Theban Captives was rais'd, ſays he, not for 
their being ſerviceable to the Buyer, but out of Hatred 
to the Enemy) 

XI. But, when moſt Nations had degenerated 
from their primitive Simplicity, *tis eaſy to ima- 
pine that this proper Price could not ſuffice for the 

iſpatch of Buſineſs and Commerce, which daily 
increaſed: For Commerce conſiſted in Bartering 
only; and Work was paid in Work, or elſe in 
Commodities. But after our Luxury had increaſed 
our Neceſſities, and we, not content with the Pro- 
duce of our own Soil, had a mind to the Delica- 
cies of other Nations, it was hard for any one to 
polleſs ſuch Goods, for which any other would be 


b Cheapneſs proceeds from a multitude of Sellers. Tacit. Az. vi. c. 17. e Vid. 


In excerptis Peireſcianis. Add. Grot. I. ii. 
b Mention'd by Plutarch, In/tit. Laconicis, 


Mr. BAR B. NOTES on F, x. 


* I have added this Period taken out of our Author's Abridgment De Officio Hom. & Civ. B. l. i. c. 14. ſ. 6. where tis ſaid, 2 
high Price is ſet upon a thing, when 'tis ſold only to pleaſe one importunate to have it, and without which Intreaty it would not 
have been ſold. Any one may ſee that this ought not to have been omitted. | 7 

| ® Eſpecially, where Cato's Rule of good Husbandry is obſerved, which Plutarch relates in his Life, . Nothing is cheap that is 
« ſuperfluous; and what we have no Occaſion for, although tis ſold for a Farthing, comes dear. Tis a Proverb, Meræ ultrones 
putet, Proffer d Ware ſtinks. Plutarcb's Words are, Oawg 3} und sCwvov Favai ThEv TEprTOv, RAN'S Tis & dera gv dooaply Traphonn Trac 


ToAag vouiteuv' In vit. Caton. 
3 See Chap. v. F. 6. following. 


Nam Dies ſolutionis, ficuti ſumma, pars eft ſtipulationit. Digeſt. 1. ii. tit. 13. De Edendo, I. 1. F. 2. See alſo 1. xviil. t. 2. De 


in Diem addiftione, I. 4. $.6. & l. 15. in fin. 


In all this Paragraph the Author treats only of the outward Circumſtances, which help to raiſe or leſſen the Price of things. 
But we ought always to ſuppoſe that the natural and internal Qualities of the things themſelves do very much alter the Value, be- 
cauſe theſe intrinfick Qualities or Circumſtances iner eaſe or le{{en the Benefit we may have by it. To this the Example of Themiſfo- 


cles, alledg'd by this Author, is to be referred, c. 


willing 


Crap. I. 
willing to barter thoſe Commodities that we want- 
ed, or which indeed could be exactly equivalent 
ro them. And, in a well- regulated State, where 


the Subjects are divided into various Orders and 
Ranks, there muſt needs be ſeveral ſorts of Men 


which would not be able to ſubſiſt, or at leaſt ve- 


ry hardly, did the ſimple way of Bartering ſtill 
revail- As tis very evident that thoſe Nations, 


which are yet unacquainted with the Uſe of Mo- 


ney, are perfect Strangers to the more improv d and 
cultivated way of Living. Vid. Busbeg. Epiſt. iii. 
where he treats of the Manners of the Colchi, Add. 
I. i. princ. 1. xviii. t. 1. D. De contrah. Empt. And 
therefore Maximus Tyrius, Diſſ. xxxvi. p. 344. Ed. 
Lugd. An. 1630, is in a ſweet Dream, when he 
ſays, Meat, Drink, and Raiment, and other Neceſ- 
ſaries Men provide, by bartering Braſs and Iron; and 
thoſe of more Value, by Gold and Silver, But this is 
through the Corruption of Mankind : for without any 
Uſe of Metals they might communicate gratis to one 
another, by this moſt juſt Meaſure, that he who wants 
ſhould provide for his Neceſſity, by borrowing of him 
that abounds; and he that abounds, ſhould lend upon 
no other Condition, than that he in his Turn ſhould be 
ſerviceable to him. 

XII. And therefore the moſt civiliz'd Nations, 
by Agreement, thought fit to ſet a certain eminent 
Price upon ſome particular thing, as a Meaſure 
and Standard for the Price of every thing elle ; 
by the help of which one might procure any ſale- 
able Commodity, and Commerce might be carried 
on more conveniently. *To this Purpoſe Ari- 
ftotle * diſcourſes excellently ; When Want, ſays he, 
had made Bartering neceſſary, any ſimple Exchange of 
Commodity was ſufficient to anſwer our preſent Exigen- 
cies; But becauſe we knew not what, or how much we 
might have Occaſion for hereafter, the Uſe of Money 
was introduced; which is, as it were, a Pledge or Se- 
curity, on which Men have agreed to impoſe ſuch a 
Power, as to make it capable 7 procuring any ſaleable 
Commodity, And in another Place, When Mens 
Neceſſities were to be ſupply d from abroad, by import- 
ing what they wanted, and exporting what they abound- 
ed with, it was neceſſary to introduce the Uſe of Mo- 
ney. For every thing neceſſary for Life could not eafily 
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be convey d backward and forward. And therefore to 
carry on ſuch a Barter they conſented to give and re- 
ceive ſuch a thing at ſuch a Value, as Tron, Silver, ar 
any thing elſe : which, at firſt, was determined by 
Quantity, or Weight ; but after had a Stamp put up- 
on it, to ſave the Trouble of Weighing ; for the Stamp 
is a Token and Demonſtration of ſuch a Quanti:y, 
Again, *© Becauſe an Architect deſerves more for his 
Work, than a Shoemaker does for his ; and it would 
be difficult for theſe two to barter together, it being un- 


reaſonable to give a Houſe for a Pair of Shoes; there- 


fore, to render ſuch things ſalealle, Mankind have 
thought fit, by common Conſent, to make uſe of a Piece 
of Silver, which they call Money: And this, for the 
Maintenance of civil Communication, they have agreed 
ſhould be accepted for any Commodity, according to the 
Value and Price of it. Con | | 

XIII. For this Purpoſe the more noble and ſcarce 
Metals, Gold 4, Silver ©; and Braſs ſeemed moſt 
proper. For as we accept a Man of known Cre- 
dit and Value, and not every common Fellow for 
a Surety, ſo no Man would part with his Goods, 
which perhaps he had acquired with great Labour 
and Induſtry, for what he might meet with any 
where, as a handful of Duſt and Sand; it was 
neceſſary therefore Money ſhould conſiſt of ſuch a 
Matter, as might be convenient for keeping, and, 
by reaſon of its Scarcity, ſhould have the Value of 
many things crouded and united in it. Theſe Qua- 
lities are found in Metals, which are alſo of ſuch 
a cloſe compacted Subſtance, as not eaſily to be 
worn out, and yet capable of being divided into 
minute Pieces, both which are abſolutely neceſſary 
for that which is deſign'd to be a Standard and 
common Meaſure in Commerce. But ſince this 
Uſe of Money does not follow from the Nature 
of Things, but the common Conſent and Agree- 
ment of Men*; any thing elſe, in Caſes of Exi- 
gency, may ſerve inits ſtead. Thus Leather, Pa- 
per, and ſuch like, with ſome certain Stamp upon 
them, have often paſs'd for Money, in Times of 
Neceſſity ; which, when thoſe Emergencies were 
over; have been exchang'd for the common Spe- 
cies 5, Thus in the Kingdom of Congo and ol 
butto in Africa, and in many Places of North 


2 Nicom. I. v. c. 8. Money was found out as a common Meaſure to which all other things ſhould be referred. Nico. ix. c. 1. 
b Polyb. I. i. 6. (9g) Nicom. I. v. c. 8.“ All things that are barter'd ought to be capable of being compared together, to which 
« Uſe Money is fablervient which, in a manner, is a Medium, for it meaſures all things: For Money was ſubſtituted by Conſent, 
tc and is therefore call'd vnwpe, as being ſuch, not by Nature, but vine by the Lato; it being in the Power of Man to alter it, or 
make it uſeleſs. Every thing ought to have a Price ſet upon it, for ſo there will be continual Traffick ; and where that is, there 
« muſt be Society. Money therefore, as a Medium, renders things commenſurable, and conſequently equal. For there can be no 
« Society, where there is no Exchanging ; not Exchanging, where there is no Equality; nor Equality, but where things are com- 


« menſurable. 
„things; and therefore all other things are procurable by it. 
in Plin. Nat. Hit. l. xxxiii. c. 3. about the end. 

p. 350. Edit. Anſt. where Iron is preferr'd to Gold. 


Pohhæn. Stratag. lib. iii. c. 10. n. 1. of Timotheus and Demetrius. 


Afric. lib. vii. 


© Magn. Moral. |. i. c. 34+ Rhet. l. i. c. 16. Money is, as it were, the Rate of the Worth of other 


4 Which, why it is eſteemed the moſt noble, may be ſeen 


© Vid. etiam |. xxxiv. c. 14. Plin. Nat. Hiſt. & Lucian. in Charon. 
f Add. Philoſt. in Vita Apollonii Tyan. I. ii. c. 3: s Vid. 


Seneca de Beneficiis, lib. v. c. 14. at the end. a In Leo 


Mr. BARB. NOTES. on H. x1. 
The Roman Lawyers have well diſcover'd the Original and firſt Eſtabliſhment of Money, ſaying, Origo emendi, vendendique 2 


permutationibus cæpit. Olim enim non ita erat nummus, neque aliud mcrx, neque aliud pretium vocabatur; ſed unuſquiſque ſecundum 


neceſſitatem temporum, ac rerum, utilibus inutilia permutabat, quando plerumque evenit, ut quod alteri ſupereſt, alteri deſit; ſed quia 
non ſemper, nec facile concurrebat, ut cum tu haberes quod ego defiderarem, inviceni haberem quod tu accipere velles, electa materia eſt; 
eujus publica & perpetua &ſtimatio difficultatibus permutationum, ægqualitate guantitatis ſubveniret ; eaque materia forma publica per- 
euſfſa, uſum dominiumque, non tam ex ſubſtantia præbet, quam ex quantitate; nec ultra merx utrumgque, ſed alterum pretium vocatur. 


Digeſt. I. xviii. tit. 1. De contrahenda emptione, c. leg. 1. 


2 Theſe Paſſages our Author quotes at large, but without any great Neceſſity. ; fs 
The Greek of this Paſſage is, Exel dd 6 e, AA akiov ra67 TI hvry Le, 6 oxuTed;, nat yv Ypyov dvrinaTRAAZTTEAa, 
#2) T3 onvTE7 Too; Tov oino35mov, &vs' ü roUνẽ¼“ẽrt & 8x N oixiav AcBerv, r I h,, rad ra TivrHR wvyTH ual Tir Apylpov Q 


YopsVoavTEs;, u a. TETE Xpijobas, nad mod; AH Laage ix q dd, Thv GAnaky Torrobat Tap" dA, A TETH THv ToATAY 
| 2 


Koweviav auyax ov. 
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America, a certain ſort of Sea-ſhell is in Uſe, in- 
ſtead of Money. The Apalachites, a People of Ho- 
rida *, uſe certain black and white Grains for Mo- 
ney. The ſmall! Money of the Province of Caniclu 
are Lumps of Salt, which are alſo current among 
the Abyſſines © : Tho' certainly ſuch ſort of Money 
is capable of carrying on but a very ſmall Trade. 
In the Kingdom of Siam the great Money is Sil- 
ver, the {mall a certain ſort of Shell *. And here, 
by the way, we may obſerve, that in Congo they 
look upon Iron to be a nobler Metal than Gold, 
or Silver, becauſe theſe are of little Uſe, whereas 
that atfords moſt convenient Inſtruments for the 
Service of Life. Among the Ethiopians Braſs was 
the moſt ſcarce and precious Metal. And in- 
deed, laying aſide the Uſe of Money, Mankind 
could better be without Gold and Silver, than 
without Iron * . The Peruvians * thought them- 
ſelves happy that the Europeans help'd them to Iron 
Inſtruments. And one of their Grandees could 
not enough admire a Pair of Sciſſars brought over 
by the Spaniards, ſaying, Had the Spaniards brought 
nothing elſe but Razors, Sciſſars, Combs, and Lookiag- 
glaſſes, it would have eafily oblig d them to give all 
their Gold and Silver in Return, For before that 
they ſhaved themſelves with Knives of Stone, not 
without great Pain. As for their Gold, and Sil- 
ver, and Jewels, they gave them their King, not 
as Tribute, but as a Gift ?. Ia a certain Coun- 
try of Arabia they barter d an equal Weight of 
Gold and Silver for Iron; for they abounded in 
the former Metals, and wanted the latter b. Here- 
tofore theſe Metals us'd to paſs by Weight ' ; in- 
ſomuch that ſtill, among ſome Nations, the Mo- 
ney is denominated from the Names of Weight. 
But that growing inconvenient, it became cuſtom- 


ary every where for the ſeveral Princes of each 


Nation to coin Money of a certain Sizes, and 
to ſtamp it with a certain Mark to determine its 
Value. Alexis Severus gave Order, That the Pieces 
of Meney of two, three, AL. and ten Pounds Weight, 
up to thiſe of fifty, and an hundred, which Helioga- 


Concerning which, vide Rechefort. Deſcript. Antillarum Inſul. Part II. e. viii. n. 8. 
4 Vid. Jod. Schouten, in Deſcript. Regn. Siam. Add. Polydor. Virgil. De Invent. rer. I. ii. c. 20. 


© Franc. Alvarez. c. xlvi. 


Alexand. Neapol. l. iv. c. 15. Budeus ad |. i. D. De contrab. empt. 
1 21. s Tdem, ibid. |. v. c. 7. 
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balus had coin d, ſhould be melted down, and no lager 
paſs in Payment ; and that for the future the Money 
ſhould be denominated from the Quantity of the Metal. 
For he obſerved, that the Emperor was at a greater 
Expence incLargeſſes, by being under a neceſſity of giv- 
ing away ten Shillings, nay, ſometimes thirty, fifty, 
or a hundred in a ſingle Piece, becauſe he had not a 
Sufficient Stock of ſmaller Pieces to diſtribute. Lamp. 
c. xxxix. : 

XIV. But alcho' the Value of Gold, and Sil- 
ver, and Money depend upon the Agreement of 


Men; yet the ſupreme Magiſtrate has not a Po -- 


er at large of determining it, as he thinks fit, but 
muſt have regard to ſome certain Conſiderations, 
And firſt, all Nations, that we know of, agree 
that Braſs is leſs worth than Silver, and Silver 
than Gold, and that Silver bears ſuch a certain 
Proportion to Gold k. Again, Money is not de- 
ſign d for the Conveniency of Commerce between 
Natives only, but alſo between them and Foreign- 
ers. And therefore, if the Magiſtrate ſhould raiſe 
the Money extravagantly, he would render it uſe- 
leſs in our Traffick with Foreigners. Indeed, a- 
mong Subjects of the ſame Nation ', Neither the 
Banker, nor the Farmer can refuſe the King's Money; 


but whether they like it or no, muſt take it in Payment, 


But between us and Foreigners, ſhould not the 
. 8 0 and Goodneſs of the Metal be ſo ad- 
juſted, as to render our Money, at leaſt, as good 
as that of the Country with which we traffick, it 
would be a great Clog and Hindrance to Mer- 
chandiſe, and would reduce us again to the Ne- 
ceſſity of Bartering; which, of itſelf, would not 
be ſufficient to carry on Trade, unleſs we export 


as much or more than we import; and Foreigners 


ſtand in need of our Commodities, and we not of 
theirs ®, And becauſe, where our Eſtate lies in 
Moveables, it chiefly conſiſts in Money, it muſt 


apparently be much leſſen'd, when that admits of 


ſo much Alloy, as to diſcover its own Baſeneſs in 
its Looks. * Polyanus relates of Leucon, that he 
commanded all his Subjects to bring in their Mo- 


DAs Paul of Venice relates, 1. ii. c. 38. 


© Herodotus Thalia concerning the Ethiopians. . 
Add. Th. Mor. Utepia, l. ii. n Diodor. Sic. I. iii. c. 45. 


Add. Strab. l. xvi. Iron is therefore ſaid to be better than Gold, becauſe this is defended by that. Lucian. in Charron. d. I. And 


Plin. Nat. Hiſt. l. xxxiv. c. 14. 


19. m Vid. Polyb. I. vi. c. 47. about the End. 
Syntag. juriſ univerſ. 1. xxxvi. c. 2. 


i Vid. Plin. l. xxxiii. c. 3. 
4 Proportion of Silver, he receives only a double, whereas he ought to receive a twelfth Proportion. Plat. in Hipparcho, p. 
Ed. Wech. In the League that the Romans made with the Ætolians, they were to give one Pound of Gold for ten of 


Polyb. excerp. leg. l. xviii. 5. Add. Bod. De Rep. I. vi. c. 3. Pp. 1071, &c. 


k c Tf for half a Pound of Gold a Man receives a double 
8 Go 

ver. ” 
I That of Arrian takes place, Diſſert. Epiſt. 
n Lib. vi. c. 9. Add. Bodin. De Rep. |. vi. c. 3. Greg. Tholeſan. 


Mr. BARB. NOTES on F. xm, xv. 


1 See Mr. Locke's Philoſophical E ſay upon Human Underſtanding, 1. iv. c. 1 2. f. 11. 


2 From whence that of Juvenal, Sat. xiv. ver. 291. 


Conciſum argentum in titules, facieſqgue minutas. | 
To avoid the Cheat of falſe Money, it ought not only to be mixed with a good Alloy, but ſo curiouſly wrought, that the La- 
bour, joined with the intrinfick Value of N Piece, ſhould make it worth more than it commonly goes for. This is Mr. Ber- 
I 


nard's judicious Reflection, made by him in 


s News from the Republick of Letters, Mar. 1704. But when falſe Money creeps 


into the publick Commerce, private Perſons ought not to bear it, but the State ought to take it at the Weight which they received it. 
Our Author commends the Juſtice of the Senate of Venice in this Caſe ; and we have had as great an Inſtance lately of it in England. 
Under the Reign of King William III. the Money was in ſuch a bad Condition, becauſe it had been ſo much clipt in the foregoing 
Reigns, in which there was no Care taken to prevent it, that it was diminiſh'd above a third Part of the true Weight. This made 
Men believe that they had more than they had; for tho' the Money had not been leſſen'd by publick Authority, yet in Commerce 
the Value was one third Part leſs than it went for, which ruin'd Trade in many reſpects. Mr. Locke took notice of this Abuſe, and 
foretold, That in a little time, if ſome Remedy were not taken, England would want Money to buy Bread, which happen'd in 
1695, inſomuch that the Parliament was obliged to amend it in the Beginning of the next Year. That great Philoſopher was one 
of thoſe who helped to make it appear, that there was no other way to ſave the Commerce of England, but to coin the Money 
anew at the publick Charge, without diminiſhing the Price. Whereupon the Parliament following the Advice of this great Man, 
given them in two ſmall Works, „Made, in the midſt of a terrible War, a Reformation of the Coin, which many States would 


«+ have been afraid to attempt in Peace. Some Kingdoms w 
« Wealth of private Men into the Prince's Treaſury, not re 


have rais'd and lower'd the Money, only to have brought the 
g what Loſs the People had by it: But the Maxims of the Eng/i/ſþ 
« Government will permit no ſuch thing. Mr. Cierc's Biblioth. Choiſi, Tom. vi. p. 384, &c. 
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ney to have it new coined ; and, when he had 
coin'd it, he order d every Piece to go for double; 


and ſo gain'd half of the Money, without doing 


Wrong to his People. Indeed, ſuch a thing as this 


may admit of ſome Excuſe, in caſe of Neceſſity, 


if remedied when that is over. But what Zonaras 
and others tell of Nic. Phocas, cannot be palliatcd : 


For he having coin'd a Quantity of light Money, 


beſides the weighty that was current, would re- 
ceive none but the weighty into his Treaſury, but 
made all his Payments in the light *. Some Le- 
giſlators indeed have taken this Courſe, to extir- 
pate Covetouſneſs, Luxury, and ſuch Vices, by in- 
troducing baſe Money. Lycurgus cry'd down all the 
Gold and Silver of Sparta, and allowed nothing to paſs 
but Iron, having aſſign'd a ſmall Price to a vaſt Weight 


and Bulk of it; Jo that 10 1, would take up a large 


Room, and require a Teem of Oxen to bring it home. 
By this Means he utterly rooted out ſeveral ſorts Vil- 
lany. Fir who would ſieal, or cheat, or receive a 
Bribe which could not be concealed, and which no Man 
was the better for having in his Poſſeſſun, ſince it 


could not be applied to any other Uſe ? For, they ſay, he 


made all the Iron red hot, and quenched it in Vinegar, 
which, by that means, became brittle, and good for no- 
thing. By the ſame Methods were all idle ſuperflu- 
ous Arts rooted out, when nothing could be got 
by them : For the Iron Money not paſſing in 
Greece, none of the foreign Delicacies could be im- 
ported from thence into Sparta, which cut the very 
Nerves and Sinews of Luxury. Lyſander © brought 
back Gold and Silver into Sarta, and with them 
Avarice. Indeed, among other Nations too, Co- 
vetouſneſs crept in with the Uſe of Money. For 


as long as their Riches conſiſted in Corn, Cattle, 


and ſuch like, the Cumberſomeneſs of their Goods, 


together with the Difficulty of managing and pre- 


ſerving that which was ſo liable to Corruption, 
was ſure at length to put a ſtop to their boundleſs 


Deſire of increaſing their Store. But now, ſince 


the Uſe of Gold and Silver has been found out, a 
covetous Man may embrace his Millions. Plato 4 
in his Commonwealth, to take off his Subjects 
from too great a Thirſt after Lucre, commanded, 
That no private Mau ſhould have am Gold or Silver : 
That the Money which the Subjects make uſe of, ſhould 
be ſuch as paſſes no where elſe. But yet that the Pub- 
lick ſhould have in Poſſeſſion ſome of the current Money 


of Greece, in caſe they ſhould have an Occafion of 


waging War, of Travelling, or of ſending an Embaſſy - 
That Travellers, at their Return home, ſhould pay into 
the Publick all the foreign Money they bring with them, 
and receive that of their own Country for it. The 


Great Cham at Cambalu put his royal Stamp up- 
on a vaſt Sum of Money made of the Bark of 
Mulberry-Trees, which no Man in his Dominions, 
upon pain of Death, dared to refuſe, or to coin 
and uſe other. The Foreigners too, who traded 
into thoſe Parts for the Gold, Silver, and the Jew- 
els which they imported, were forced to take that 
Money, which they converted into the Commodi- 
ties of the Country, and ſo exported again. By 
which means that Prince heaped up a prodigious 
Quantity of Gold and Silver. The Perfians call 
the Leather-Money, which an unjuſt King had im- 
poſed upon them, Shehreva, i. e. Money impoſed on 
the Subject at the Pleaſure of the Prince. The 
Memory of which has made ſuch an Impreſſion 
upon them, that when they would denote the In- 
juſtice of any King, they expreſs it by ſaying, He 
impoſes Leather-Money upon his People f. On the o- 
ther hand, the Care that the Venetian Senate took 
of their Subjects is much to be commended: For 
when the ſmall Money had been debaſed, and a 
vaſt Quantity of it crept in among them, that Ca- 
lamity not being removeable any other way, the 
Senate made a Decree, That whoſoever within ſuch 
a time ſhould bring in their bad Money, ſhould 
have it exchang'd tor good. Upon which account, 
above five hundred thouſand Crowns were disburſ- 
ed out of the Treaſury #. | eg 
XV. But ſince Money is the common Meaſure of 
the Value of other things, its Value ought by no 
means to be altered, but where the Intereſt of the 
Publick does evidently require it. And then too, 
the more moderate the Alteration is, the leſs will 
the Peoples Accompts be confounded. And there- 
fore ſuch a ſort of Matter was choſen for the car- 
rying on of Commerce, the publick and unaltera- 
ble Value of which, conſtantly applied to the 
ſame Quantity, might be able to relieve and ſup- 
ply all the Inconveniences that were found in fim- 
ple Barter ®, But yet, as to the unchangeable 
Value of the Money, we muſt obſerve what Gro- 
tius i aſſerts, That the Currency of Money is not na- 
turally derived from the Matter only, nor jet from this 
or that particular Firm and Denomination ; but from 
its Capacity of being compar'd with all other things, or 
at leaft all thoſe that are moſt neceſſary, The Mean- 
ing of which Place is, that it does not proceed 
from * the Matter * of the Money only, v. g. its 
being Gold or Silver, that a certain Piece goes pro 
hic & nunc, for ſo much, and is equivalent to ſuch 
a Commodity (for the Currency of Money does 
not only depend upon one Piece's being equivalent 
to another of the ſame Quantity and Quality, tor 


2 Add. Jo. Mariana, Hiſt. Hiſpan. I. xv. c. 9. Plutarch. in Lycurg. p. 44, 45- Ed. Wech. © Vid. eund. in Lyſandr. 
De Legibus, I. 5. p. 848. © See M. Paul of Ven. l. ii. c. 21. E. Gentius ad Sadi Roſarium Perſicum, c. iii. Add. 
Buchanan. Hit. Scot. I. xii. p. 450. Andr. Maurocents Hiſt. Venet. l. xiv. p. 641. We may obſerve out of Plin. Nat. HiP. 
I. vi. c. 22. That the King of Taprobanes very much admired rhe Juſtice of the Romans, in that the Denarii, which he had taken, 
« were all of equal Weight, whereas the Stamp made it appear that they had been coined at different times. Vid. Solin. c. Ixvi. 
h Vid. lib. xviii. t. 1. I. 1. D. De contrah. Emp. i B. I. e. 1, f. 1% * Vid. leg. ubi ſupra. 5 


Mr. BAR B. NOTES on g. xv. 


7 See the End of the foregoing Note. Mr. Hertius alſo quotes here the Hiſtory of Mr. Thuanut, lib. viil. in the Year t551, about 
the End; and lib. cxxix. in the Year 1602. De Reide, Annal. Belg. I. v. in 1586. and Grotius's Hiſt. Belg. lib. v. in the Year 1 595. 

2 This is not the Senſe of Grotius: But this great Man means, as Gronovius explains him, and as it will appear eaſily by attend- 
ing to his Words, and the Sequel of his Diſcourle, That if Money be capable of an Equivalent, tis not only becauſe we may give 
Dollars, for Example, for Piſtoles, or Pieces of fifteen or thirty Souſes for Dollars, but becauſe we may give Money for Corn, Wine, 
c. for, ſays he, we mult pay, unleſs we have otherwiſe agreed, for Things as much as they are worth at the Time and Place 
of Payment. 8 70 &/timatio, fi aliud non convenerit, facienda erit ongey Loco ſolutionis. Tis another thing to ſay, that if we 
muſt have regard in exchange to the intrinſick or extrinfick Value of the Species, it happens at the Beginning of the Debt: This 


Queſtion ſhall be handled a little tower, ch. vii. $. 6, 7. The Author doth not ſpeak here, at leaſt directly, of the Value of Money, 
with reſpect to the Rareneſs or Abundance of other things. He ſpeaks only of it in ſhort, at the End of the Paragraph, when he 
explains the Words of Michael of Epheſur, a Commentator on Ariſtotle, | "IF | 


all 
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all conſumable Commodities are ſuch) but upon its 
containing virtually the Prices of any thing elſe; 
nor from any particular Denomination, as that it 
is call'd a Ducar, Crown, Dollar, or Florin; nor 
from its having ſuch a certain Stamp * ; but from 
its Capacity of being compared, in reſpect of Plen- 
ty or Scarcity, with other things, eſpecially thoſe 
that afford the more neceſſary Supports of human 
Life. Now Land does this; for from it, medi- 
ately or immediately, proceed moſt things that hu- 
man Life ſubſiſts on. And the Product of it be- 
ing one Lear with another pretty equal, it may be 
preſum'd to have its natural Value fix d and cer- 
tain, to which the Prices of other things, at leaſt 
of ſuch as have not received their Value from the 
Luxury or Folly of Man, are referr'd, as to a 
Standard. For tis very reaſonable, that the Prices 
of ſuch things as are the Product of Land, or are 
maintain'd by it, ſhould be regulated by the Price 
of the Land itſelf. Since therefore the Land every 
where is in er- Hands (moſt Mens Eſtates be- 
ing now in Land) the Value of Money muſt needs 
riſe or fall, according as it is ſcarce or plentiful, 
in proportion to Land. For every civiliz d Nation 
conſiſting chiefly of two ſorts of Men, the Farmer, 
and the Tradeſman or Labourer, if, in a great Plen- 
ty of Money, Land and its Product ſhould {ell 
cheap, it mult needs break the Farmer ; and on the 
other hand ſhould Money be ſcarce, and Land and 


its Product dear, it muſt needs beggar the Tradeſ- - 


man. Which in Fact we find true; for when a 
; plentiful Harveſt makes Corn cheap, if the Work 
of the Tradeſman, and thoſe that earn their Living 
by their Labour, ſtand at the ſame rate as in fruit- 
ful Years, the Farmer is found to get little by his 
plentiful Crop. And the ſame Inconvenience preſ- 
ſes the Tradeſman and Labourer when Corn is dear, 
if till their Labour keeps its old Price. Since 
therefore, in indifferent Years, the Commerce be- 
tween the Labourer and the Farmer is beſt adjuſted, 
and there is then leaſt Complaint between them ; 
it is evident, that in fixing the Price of Money the 
greateſt Regard ought to be had to Land, eſpeci- 
ally where the Country does not ſubſiſt upon Mer- 
chandiſe only, bur chiefly upon its own Produce. 
XVI. From what has been ſaid, we may judge, 
whether a Farm, that was rated at a hundred 
Pounds two hundred Years ago, ought not, cateris 
paribus, to be rated more now ; and whether the 
Wages, that were large enough then, are not in all 
Reaſon a little too ſcanty now. For it will not 
ſuffice to ſay, that the Pieces of Money have the 
ſame Weight, Goodneſs, Name, and Shape, which 
they had formerly; but we muſt conſider, that 
within this two hundred Years ſuch a vaſt quan- 
tity of Gold and Silver has been imported into 
Europe from Africa and the Indies, not to mention 
the many Silver Mines of Europe itſelf, that the 
Value of Money has, by degrees, ſunk very much; 
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inſomuch that (as Bodinus ® obſerves) Commodities 
bear ten times the Price they did formerly, by rea- 
ſon of the Plenty of Gold and Silver. And there- 
fore the old Price of Land and Wages ought to 
riſe, cateris paribus, in the ſame Proportion ©. For 
ſuppoſe Commerce to be carried on by pure Barter 
in any Country which affords very little Wine, but 
Abundance of Corn ; here, for a ſmall Parcel of 
Wine, we ſhall receive a great deal of Corn; bur 
if, by good Management, the Vineyards ſhould 
happen to produce a larger Vintage, without 
doubt, for the ſame Quantity of Corn, we muſt 
give a greater Proportion of Wine than formerly. 
In like manner, when Money is ſcarce in Compa- 
riſon of other things, a great many things will be 
purchas'd with a little Money; but Money, on the 


other hand, increafing, more of it muſt be given 


for the ſame things. For ſince the Metal, as to its 
natural Price, may be, and often is brought into 
Commerce as well as other Commodities, its Va- 
lue muſt riſe and fall according to the Scarcity or 
Plenty of it. And the eminent Price of Money 
muſt neceſſarily follow the natural Price of the Me- 
tal : For it is unreaſonable, that a Quantity of 
Silver, conſider d as a Commodity, ſhould bear a 


very different Price from what ir does when con- 


ſider'd as Money. For ſo the ſame thing, con- 
ſider d as its own Meaſure, would be greater 
or leſs than itſelf, conſider d as the thing mea- 
ſured. And this is the Reaſon why, when the 
Prices of almoſt every thing elſe have been altered 
by reaſon of the Plenty of Money, Gold and Sil- 
ver have ſtill kept their old Price, an Ounce of 
Silver being worth a Crown now, as well as for- 
merly. For if the Price of Bullion, like the Prices 
of other things, had been v. g. quadrupled, an 
Ounce of Silver now would colt four Crowns, ſo 


that little would be got by coining Money. 


When therefore the Price of a thing happens to 


be changed, we muſt carefully diſtinguiſh, whether 


that Change be made in the Value of the thing, or 
in the Value of Money. The former happens, 
when the Plenty of Money ſtanding as it was, the 
Commodity begins to be more plentiful, or ſcarce, 
than uſual; the latter, when the Commodity re- 
maining as uſual, the Plenty of Money has in- 
creas'd, or decreas'd. - Thus, when in a plentiful 
Seaſon I can buy a Buſhel of Wheat tor one Crown, 
which in a Dearth I cannot have under three; 
the Reaſon is, becauſe the Value of Whear, and 
not of Money is changed ; but when a Farm now 
lets for two hundred Pounds, which an Age ago 
ler but for an hundred ; the Value, not of the 
Farm, but of the Money, is altered 4. But altho” 


Money admits of vaſt Changes, and a common 


Meaſure ought to be fixed and unalterable, Mo- 
ney nevertheleſs is capable of being made a com- 
mon Meaſure. For this Change in Money is never 


* Vid. I. i. D. De contrah. Empt. ubi ſupra, „Money is of Uſe, not ſo much for its Subſtance, as its Quantity. ” Alfol. xlvi. t. 4. 


1. 94- f. 1. D. De Solution. © In Money the Species is not ſo much conſider'd as the Quantity. 
4 « The royal Treaſure being brought into the City at the Alexandrian Triumph, cauſ- 
&« ed ſuch a Plenty of Money, that the Intereſt of it finking very much (Orqſius ſays Half in Half) the Price of Land was rais'd.” 


© Add. Val. Max. I. iv. c. 3. ſ. 12. 


o De Rep. |. vi. c. 2. p. m. 1028. 


Sueton. Auguſt. 42. Add. Foſeph. De Bello Fudaico, I. vi. c. 32. Franc. Lopez. de Gomora, Hiſt. Gen. Ind. c. 117. 


Mr. BARB. NOTES on §. xvi. 


1 Mr. Hertiut quotes a Dutch Hiſtorian, who relates, that the City of Arnbeim gave a ſplendid Entertainment to a Duke call'd 
Arnaldus, with his Dutcheſs, and an hundred and fixty fix of his Retinue, at no greater Expence than fifty ſeven Dollars of that 


Country Money. 


Fo. Iſaac Pontanus, in his Hift. of Gelderl. 1. ix. Hence it comes alſo, that there are Places of publick Employ- 


ments which have ſuch ſmall Revenues. Salaries alſo remain in the fame State that they were appointed two or three hundred Years 


ago, not conſidering that a thouſand Dollars now are of little more Value than an hundred were then. 
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ſo ſudden, as in other things, which depend ve- is leſſen d by ſuch inſenſible Degrees, that we do 
much upon the Uncertainties of the Weather, nor perceive it, while it decreaſes, but, after a long 
Storms, and other Caſualties ; but the Value of it time, find that it has decreas'd *; 


Aal. Fac. Godefredi Diſſert. De mutatione & mutatione & augmento Monete auree. 


— 


CHAP. II. 


Of Contracls in general, that preſuppoſe the Price of Things. 


1. The Difference between Bargains and Contracts, 
according to Mr. Hobbes. | 
11. According to the Interpreters of the Roman Law. 
III. Some Aavice about what they have delivered. 
Iv. Our Opinion about the Difference. | 
v. Contracts are divided into ſuch as oblige ; 1. One 
Party only; and 2. ſuch as oblige both Parties. 


JJ E come now to treat of ſuch Contracts as 
preſuppoſe Property and Price. And firſt, 
We will enquire into the Difference between ſimple 


| Pals, and Contracts. Hobbes * defines a Contract 


to be the Aion of two, or more, making over their 
Right to one another. But fiace in every Contract ei- 
ther bith Parties perform their Bargain upon the Spot, 
fo as neither truſts the other; or one performs, and the 
other is truſted ; or neither performs, but each truſts the 
other: To the firſt of theſe only he gives the gene- 
ral Name of Contract The other two ſorts, where 
either one or both Parties are truſted, he calls 
Pafs. But this Difference does not concern the 
intrinſick Nature of Contracts and Patts, but re- 
gards the Execution of them only : And 'tis a- 
gainſt common Senſe, that a Sale, v. g. where the 
Goods are deliver'd for ready Money, ſhould be 
call'd only a Pact. | 

II. The Roman Lawyers almoſt all agree in mak- 
ing Pact the general T'erm which comprehends all 
the Affairs, wherein Men are concern'd with one 


2 De Cive, c. 2. 1.9. 


vi. And into real, of bare Conſent, verbal, and in 
Writing. . | 
vn. In ſome particular Name, and without a 
| Name. a8 
vii. Beneficial and chargeable. 
ix. How many ſorts of chargeable Contracts. 
x. Of mix d Contracts. 


another, and they define it in general to be *, The 
Agreement of two or more in the ſame thing. Then 
they divide Pact into Paci properly fo calPd, and 
Contract: The former is, when the Object is ſome 
Matter of no Conſequence, and, in its own Nature, 
> incapable of bearing an Action in the civil Court. 
This they again divide into fimple Pact, and not 
fimple ; which latter they again ſubdivide into 3 Je- 
gal and additional. They ſay farther, That an 
Agreement may become more than a fimple Patt, 
either by its own intrinſick Nature, or by the ex- 
ternal Confirmation of the Law ; for it is that that 
properly renders Agreements legal Pats, Moreo- 
ver, they tell us, that this intrinſick Nature may 
be of two ſorts, for ſome do not retain the gene- 
ral Name of Agreements, but are call'd by ſome 
+ particular Name of Contract; others, altho' of 
no particular Denomination or Form, yet exceed 


the Limits of fimple Pact, by having a Matter of 


5 Conſequence for the Obje& of them, as the Per- 
formance of a Promiſe, the Delivery of Goods, or 


Mr. Baxs. NOTES on Chap. II. F. I. 


* 


1 Paftum autem a pactione dicitur Et eft Pactio duorum, pluriumve in idem placitum conſenſus. Conventionis verbum gene- 
rale eſt, ad omnia pertinens, de quibus negotii contrabendi tranſigendive cauſa conſentiunt, qui inter ſe agunt. Digeſt. I. ii. tit. 14. De 
Pactis, I. 1. F. 1, 2, 3. Cujacius's Obſerv. 1. ii. c. 15. 1 

2 Nec obeſſe tibi poterit, quod dici ſolet, Ex pacto actionem non naſci. Cod. lib. ii. tit. 3. De Pactis, leg. 10. Nam ſi conventio, 
placiti« fine ftetit, ex nudo pacto perſpicis actionem jure noſtro naſci non poſſe. Lib. iv. tit. 65. De Locato & Conducto, leg. 27. But 
ſimple Conventions always afford a valid Exception, as our Author obſerves in the next Paragraph; I mean, That when a ſimple 
Promiſe is made to any one, to require nothing of him, or not to ſue him at Law, which might rightly be done, if, after that we 
hy an Action upon him, we have debarred ourſelves immediately of our Action, altho* the Agreement was not confirmed by an 
Engagement in Form, and the Plaintiff has done nothing on his Part to free himſelf from it. Sed cum pactum conventum exceptio- 
nem perpetuam pariat, &c. Digelt. I. xx. tit. 6. Quibus modis pignus, vel Hypotheca folvitur, leg. 5. princip. Igitur nuda patio 
e6/igationem non parit, ſed parit exceptionem. lib. ii. tit. 14. De Pactis, leg. 7. f. 4. Si paciſcar ne pro judicati, vel incenſarum 
edium agatur, hoc pactum valet. Nam & de furto paciſci lex permittit. Sed & ii quis paciſcatur, ne depoſiti agat, ſecundum 
Pomponium, valet pactum. Ibid. F. 13, 14, 15. Quædam actiones per pactum ipſo jure tolluntur : ut injuriarum, item furti. De 
pignore jure honorario naſcitur pacto actio, tollitur autem per exceptionem, quotiens paciſcor. Ne Petam. leg 17. F. 1, 2. See alſo 
leg. 27. $- 44 In this there is much Inconſiſtency : for why ſhould a ſimple Contract be of force to hinder us from obtaining what 
we might otherwiſe lawfully ſue for, more than give a Right to ſue for any thing? That which can diſcharge an Obligation, is 
it not capable of producing a new one ? | . 

3 Ubi obiter monendum cordatiores recte ab/tinere d vocabulo Pactorum veſtitorum. Non enim guia dicitur, e. g. ex nuda gratia, ex 
nuda benevolentia, etiam dicendum fuerit ex gratia veſiita. 1 
As that of Sale, Hire, Society, Loan, Pledge, &c. Conventiones, que pariunt actiones, in ſus nomine non ſtant, ſed tranſeunt 
in proprium nomen contractus, ut emptio, venditio, locatio, conduttio, focietas, commodatum, depoſitum, & ceteris fimiles contrattus. 
Digeſt. I. ii. t. 14. De Pactis, 1.7. F. 1. See 9. 7. following. | E; 

Sed ft in alium contraftum res non tranſeat, ſubſit tamen cauſa, eleganter Ariſto Celſa reſpondit, efſe obligationem, ut puta, Dedi 
= rem, ut aliam mihi dares, dedi, ut aliquid facias, hoc evvenarayua, i. e. contractum effe, & hinc naſci civitem obligationem. 
id. 5. 2. | 
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the doing. of Work ; and theſe are_properly Con- 
#rafts, which by their own Force effectually oblige, 
and which * in Juſtice and Equity bear an Action. 
Yet they add, that 7 fimple Pacis may be actiona- 
ble, by Conſent of the Parties; and Pais added 
to ſuch * Contracts as admit of Equity, partake 
of the Nature and Force of Contracts. een 
III. But fince Pas are not, in their own Na- 
ture, actionable in the civil Court, and 'tis our 
Buſineſs to explain the Force they have in their 
own Nature, we can't thefore follow this Diviſion 
ſo cloſely.” For tis evident, that the Law may de- 
ny Agreements, even in Matters of Conſequence, 
an Action in the civil Court. To this Purpoſe, 
ſays Krabo, 1. xv. p. 488. in the Beginning, a Truſt 
. of Charge cannot be recovered by Law ; Witneſſes and 


O Contracts in general, 


and ſuch as are negative. The" Force of negative 


Las. 
A FI DER! * 


Book V. 


Pats (where the Agreement is, not to demand) is 


both in the Natural and Civil Law not to be pro- 


ductive of, but to exempt from an Action b: * Fox 
ſince they are deſigned in favour of the Debtor, that 
nothing may be demanded of him, they can be of 
no other Ute, than to keep off the Demand of the 
Creditor, . e. to exempt from an Action. But as 
for ſample affirmative Pais, they do not want in them- 


ſelves a Power of Obliging 3. But the Reaſon why 


the Roman Law did not make them actionable, was, 
to prevent a vaſt Multitude of Law Suits ; eſpecial- 


ly confidering that ſome of theſe Pali, proceeded 


from Unadviſedneſs (for elſe they might have been 
made in Form of Law) and others were of no Uſe, 
as tending to no Conſequence, when put in Execu- 


Seal fignify nothing, for tis but a bare Truſt. * Sen. tion. That this is the Signification of the Word 
de Benef. J. iii. c. 15. wiſhes, That no Debts had the Cauſa, ſo often made uſe of by the Civilians, is 
Benefit of the Law, but were left entirely to depend on plain from Plaut. Aſinar. AR. iii. Scen, f. ver. 1). 
the Huneſly of the Party . But as to what the Ro- Sola ego in caſteria + ubi quieſto omnis familia cau- 
man Law ſays, that /imple Palis admit of no Action, ſa confiſtit, i. e. omne emolumentum quod ex familia 
we muſt diſtinguiſh between ſuch as are affirmative, capis. Thus, if any ſhould agree, not to waſh their 

To | | Hands, 
A = Grot. B. ii. c. 18. f. 1. Nada pattio obligationem non parit, ſed parit exceptionem, D. Lib. ii. t. 14. De Pactis, 
eg. i. F. 4. | * . | | | Es. | 


| Mr. Bars. No TES on F. u, III. 


Legitima conventio eft, que lege 8 confirmatur, & ideo interdum ex patto actio neſcitur, vel tollitur, guotient lege vel Sena- 

tuſronſulto adjuvatur. De Pactis, Leg. 6. Hence it is, that by the Prætor's Edict a Mortgage was good and valid, although it was 
founded upon a ſimple Contract only. See the ſame Title of the Dige/#s, leg. 17. F. 2. and Mr. Noodt's Probab. Fur. I. ii. c. 8. 
"Tis the fame, when a Man promiſes to give ſo much in Portion with his Daughter. See Cod. l. v. t. 11. De Dotis Promiſſione & nuda 
Pollicitatione, leg. 6. I ſhall alledge but one Example more, and that is of Gifts among Perſons living : For the Emperor Fu/tinian 
ordained, That tho? one had not delivered a Thing, of which he had promiſed to make a Preſent, nor was under any Engagement 
in Form, he ſhould nevertheleſs be obliged in Juſtice to keep his Word ſtrictly. See Cod. lib. viii. t. 5 4. De Donationibus, I. 35. F. 5. 
The End of this Law plainly ſhews (to mention it by the bye) that it was made at the Requeſt of the Clergy, who were always 
mindful of their Intereſts, that they might ſecure to themſelves all the Gifts which they could any ways obtain; for it treats after- 
wards of thoſe impious Perſons, who retracted, after they had promiſed to give ſomething to pious Ules, or to the Clergy, and it 
threatens them with divine Vengeance: TaxToQUE MAG1S HAEC FIRMA ESSE, f piis aftibus, vel & ELIOGIOSIS 
PERSO NIS, donatio deputata fit ne in prefatis piis cauſis, ex guibuſdam machinationibus, non ſalum indewotus, fed etiam 1 u- 
Pius Do AT OR intelligatur, P OENASQUE non ſolum legitimas, ſed etiam COELESTES EXPECTAT, &c. | 

7 Hae verba (Rogavit Titius, ſpopondit Mevius) non tantum pattionis loco accipiuntur, ſed etiam ſtipulationis. Ideogue ex ftipu- 
latu naſtitur Actio. Ibid. leg. 7. F. 12. See\F. 5. n. 1. following. | 

8 Provided, ſay they, that they have been added ſoon after the Concluſion of the Contract; for 'tis not the ſame if they be ad- 
ded ſome time after. Solemus enim dicere patta conventa ineſſt bone fiaei judiciis ; ſed hoc fic accipiendum eft, ut # quidem ex continenti 
pacta ſubſequuta ſunt, etiam ex parte actoris inſint, ex intervallo non inerant. Tbid. F. 5. See what is ſaid 5. 8. following, and ch. 10. 

As to Contracts of ſtrict Right, ſimple Conventions, tho' made on the Spot, make no part of a Contract, nor afford an Action 
in Juſtice, tho' they ſtrengthen an Engagement. But when they leſſen it, they enter into the Contract, and yield the Defendant 
an Exception valid in Law. Mr. Noodt, De Ujuris & Fænore, I. iii. c. 1. p. 188. promiſes to ſhew it at large, in a Work which he in- 
titles De Pais, and is with Impatience expected by all ſuch as know the Sagacity and Ability of the Author. 

I This Paſſage may be explained by another of Nicholas Damaſcenus, related by Stobæus, Serm. xlii. ap *IvSotg. i&v Tic &noge- 
pub dave, 4 Tapaxarabynys, un dc pl, dA aurdy alriETa: 6 mWevoas. Among the Indians, if any refuſe to reſtore Money lent, 
or a Pawn, the Creditor, or he that has truſted the Pawn, has no Action at Law againſt the Debtor, or Perſon who hath been truſt- 
ed, but he mult blame himſelf for truſting another. Which Peri onius explaining, ſays, They only imply, that theſe kinds of Suits 
were rare among the Indians. But there is a ſtronger Paſſage in the ſame Book, where Strabo ſays, upon the Credit of Oneficri- 
tus, That thoſe who inhabit in that Part of the Indies that is ſubject to Myficanus, had no Actions at Law but for Murder and Inju- 
ries, Aixyv d ph Cv, rad vs. xa} 3Bpcn;” And that for two Reaſons ; 1. Becauſe no Man can be aware of the Inſolence of ano- 
ther, ſo as to prevent Deception in Contracts: And 2. Becauſe the State ſhould not be troubled with multitudes of Law-Suits, as 
the Greek implies, Our i ary yip T3 ph Taberv Tabra' T2 & tv Toric ovaeBoacio tr" avry indgw, gs kvigeoba: er, iv Ti map 

Thv rige, AA na? zpoctx ov, 3Tw TIGauTHov» nat wi did TAypEy Thy mv. This plainly ſhews, that it was a publick Eſtabliſhment to 
eaſe the Judges of many troubleſome Cauſes, and not the bare Effect of the Probity and Honeſty of private Perſons in fulfilling their 

Contracts; and fo the du #5? upiois of Damaſcenus, and dindv wh eva in Strabo do ſigniſy. But this is farther confirmed by Ariſtotle, 
who ſays, in Ethic. ad Nicomach. I. viii. c. 15. A wap” iviey Tyra gn io; Alrar And again, *Evaxs 7' EIEI NOMOI, Tov sg, 
ovaBonziuv K AE MH EINAT, lib. ix. c. 1. See Grotias, lib. ii. c. 17. $. 10. and Cujacins's Obſery. l. xi. c. 9. Moreover, in 
lian. |. iv. c. 1. we find, that among the Sardinians there was a Law, importing, that they could bring idle Perſons to Juſtice, 

and make them give an Account how they lived, in theſe Words, *Apyias yoav Sinai, ua? Tov erfj Lavra Le npivechay, ua; $iSova TH; 
zubivas, Aro, 5bev dj. See alſo a Paſſage of Plato's, quoted l. ini. c. 4. H. 10. n. 2. above. | 

* Seneca's Wiſh is good, and becoming a Philoſopher ; but to abolith all Conſtraint to perform all voluntary Engagements, is im- 
practicable in any State, as things are, and cannot have Place but in an . ; as indeed Seneca owns, ſaying, Sed necefſaria opti 
pretulerunt, &c. Things neceſſary mult be uſed inſtead of the beſt. See 1. lil. c. 4. §. 6. | 

2 See F. 2. Note 2. above. ; 

3 See J. iii. c. 5. $. 11. Note 2. above. | | | | | 

+ Plautus's Words are miſunderitood by our Author; the true Senſe of them is, All the Revenues by which I maintain my 

« Family, muſt ceaſe, if I do not trade in my Art.“ See Gronovins's Obſervat. l. iv. c. 26. Moreover, when the Roman Lawyers 
ſay, A Contract without a Cauſe obliges not; they mean not, a thing that brings ſome Profit to one or other of the Contractors, 
but, a thing actually made or given in the ſight of another, to whom we are engaged, without examining whether it be profitable or 
not. See 5. 2. Note 5. above. So when one ſays, I give you this, that you may give me that, or that you may do that for me; this 


is a Contract: But if one ſays, I will give you this, provided you wall give me that; this is an Agreement without a Cauſe. See 
| Vinnius 


} 


Oaks. I. 


Hands, or comb their Head, or change their Li- 
pen for ſuch a time (as ſome Slovens have done) 
what need would there be to trouble a Magiſtrate 
upon the Breach of ſuch Agreements? Which in- 
deed are ſcarce allowable by the Law of Nature. 

IV. In my Opinion, the Difference between Pact 
and Contract may be belt taken from the Object, 
ſo as to call that Contract, which concerns thoſe 
Things and Actions that are the Subject of Trat- 
fick, and ſo preſuppoſe Property and Price; and 
that Pact, by which we covenant about other 
things. By this means Pas, ſtrictly ſpeaking; will 
take in all negative Agreements, by which we co- 
venant not to do, or not to demand, what other- 
wiſe we might do or demand: As alſo thoſe A- 
greements that have for their Object the Exerciſe 
of our natural Faculties, ſo far as they barely tend 
to the promoting mutual Profit and Advantage, 
conſider d -meerly by themſelves, without any re- 
gard to Price, or any valuable Conſideration; in 
a Word, when we agree to do ſome Work that is 
not mercenary : Tho' ſome Agreements there are, 


' which not being converſant about things, may in- 


ditferently be called either Pacts, or Contracts, as 
that of Matrimony *. 

V. All Contracts may be divided into three 
Sorts, Firſt, * Thoſe that lay an Obligation upon 
one Party * only, which Condition cannot be 
2 changed by any thing ex poſt facto; as in the Loan 


of a conſumable Commodity, and 3 Stipulation. 


Secondly, Thoſe that equally oblige both Parties}, 
as in buying and ſelling, letting and renting, Part- 


- nerſhip, &c. Thirdly, Thoſe of a middle Nature, 


as the Loan of a thing not conſumable, a Truſt, 


* os pe · + Straub 


tur, aut verbis, aut literis, aut conſenſu, Inſtit 1. iii. t. 14. De Obligat. | 
« Vid. Iaſtitut. lib. iii. t. 23. De Ob ligat. ex conſenſu. 


Fal. Max. lib. viii. c. 2. ſ. 2. 
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a Pledge, Cc. which naturally, as appears from 
the principal End of the Contract, obiige me only 
that am the Receiver ; nor can they originally af- 


fect the Giver. But Accidents may fall out ſo as 


to lay an Obligation upon him alſo; as if I ſhould 
be at neceſſary Expences for the thing, or ſuffer 
Damage by it, for which the Owner ought to be 
anſwerable. In this Caſe the Expences are to be 
repair d, and the Damage made good. 

VI. Again, the Roman Lawyers frequently di- 
vide Contract * * into real, conſenſual, literal, and 
verbal. The real is ſo call'd, not becauſe it is con- 
verſant about ſome real thing, for all Contracts are 
ſo; but becauſe ? a Pre- delivery of ſome real Com- 
modity is neceſſary to intitle us to a Demand of 
that, which gives this Contract its Denomina- 
tion >. Thus I muſt have received ſomething of 
my Creditor, before I can ſtand obliged as a Debt- 
or ©: Nor can a Fruſt, or Loan be demanded, be- 
fore it has been deliver'd ro me. But, by the way, 
the Contract of lending is one thing; a Pact, or 
Promiſe to lend, another. A Truſt, one thing; a 
Promiſe to take in Charge, another. 

Conſenſual are fo call'd 3 4 (not becauſe they a- 
lone require the Parties Conſent) bur becauſe they 
immediately oblige, upon each Party's declaring 
his Conſent, by proper Signs. Nor is it neceſſary, 
that one thing ſhould be firſt delivered, or ſome 
Work firſt done, 

A verbal Contract, or Stipulation, #4 *as it con- 
fiſts in uſual Forms of asking and anſwering Que- 
ſtions, is unknown to rhe Law of Nature. 

Nor is it more agreeable to that Law, that a 
Man who has not received a thing, ſhould be ob- 


2 Obligationum quæ ex wntrattu ſunt, quatuor ſunt ſpecies. Aut enim re contrabun- 


> Vid. I. ii. t. 14.1 17. D. De Pais. © Add. 
e Vid. In#itat. ubi ſupra, t. 16. 


Mir. Baxs. NOTES on F. m, iv, v, vi. 


Vinnius upon the Inftitutes, lib. iii. t. 14. 9. 2. Tis in this Senſe, almoſt, that the Word Cax/a ought to be taken, when we ſpeak 
of a perſonal Action, for a thing given, and the Cauſe follows not: Condifio cau/a data, ranſa non ſecutd. In fine, tis certain, 
that in the Raman Law, when we ſay, for Example, that we ought to reſtore the Goods of another, with the Fruits and Revenues 
that the Proprietor hath received from them, we make uſe of the Word Cauſa: Nec enim ſufficit, corpus ipſum reſtitui, ſed opus eft, 
ut & cauſa rei reſtituatur, Digeſt. 1. vi. t. 1. De Rei vindicatione, 1. 20. And ſo we mult underſtand it in t. 1. I. 22. De »ſuris, 
& fruttibus, & cauſes, &c. | . 

See what I have ſaid Note 6. on l. iii. c. 5. F. 9. 


1 Every Man is at liberty to diſtinguiſh and range his Notions, as he thinks good. But, in truth, there is no Difference in the 
main between Contracts and fimple Agreements, according to the Law of Nature alone. | 

2 The Roman Lawyers do not nevertheleſs give the Name of Contract to Marriage, as Mr. Hertius obſerves, tho' they ſay, Con- 
trabere Matrimonium, Digeſt. 1. xxiii. tit. 2. De Ritu Nuptiarum, leg. 22. But the Agreement made upon the account of Marriage, 
as to what concerns Goods, may form a Contract, according to the Senſe of the Roman Law, and the Definition of our Author. 


Whence it is, that Juſinian, Novel cxix. c. 1. puts a Gift upon the account of Marriage among private Contracts. 


This Diviſion is not found formally in the Roman Law ; but there is a Law, Dige/. lib. 1. t. 16. De wverborum Signif. leg. 19. 
which ſeems to intimate, that every Contract, properly ſo called, is obligatory to both Parties. But ſee Vinnius upon the Inftitur. 
I. iii. t. 14. F. 2. 8 

2 To underſtand this, we ought to read what the Author ſays a little lower of mixt Contracts. See Vinnius on the In/tifutes, 
I. ii. t. 15. $.-2. num. 2. TER ; | 
| 3 In a Stipulation one of the Contractors muſt demand, and the other anſwer poſitively, after this manner: Doſt thou pro- 
miſe to give me, or do ſuch or ſuch a thing for me? Yea, I do promiſe it. Verbis Obligatio contrabitur ex interrogatione & 
reſponſione, cum quid dari fierive nobis ſtipulamur. In hac re olim talia verba tradita fuerunt, SPONDES? SPON DEO. 
PROMITTIS F PROMITTO. Hide jubes ? Fide jubeo. Dabis ? Dabo. Facies? Faciam. Inſtitut. lib. iii. t. 16. De ver- 
borum obligationibus, princip. | . 


" Oblieationum gue ex contractu ſunt, quatuor ſunt ſpecies. Aut enim re contrabuntur, aut verbis, aut literis, aut conſenſu. In- 
ſtitut. 1. itt. t. 14. De Obligat. F. 2. | M | 3 

2 Re enim non poteſt obligatio contrabi, niſi quatenus datum fit, Digeſt. 1. ii. t. 14. De Pactis, I. 17. in princip. See t. 15. of 
lib. iii. of the Iuſtitutes, Quibus modis re contrabitur Obligatio. 

3 Such are the Contracts of Selling, Hiring, Society, and Commiſſion. Canſenſa fiunt obligationes in emptionibus, venditionibas, 
conductionibut, ſocietatibus, mandatis. Ideo autem iſtis modis obligatio dicitur conſenſu contrahi, quia negue ſcriptura, negue præſentia 
omnimodo opus eſt. At nec dari quicquam neceſſe eſt, ut ſubſtantiam capiat obligat io, ſed ſaſicit cos, qui negotia gerunt, conſentire. 


Inſtit. I. jü. t. 23. De Obligationibus ex conſenſu. 


* See Note 3. upon the 9. aforegoing. 
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474 U Contracii 
liged by bare Writings 5 as much as if he had. 
But yet, there is good Reaſon why this ſhould ob- 
tain in the Roman Law: For ſince the Magiſtrate 
cannot be ſacisfied of the Truth of a Debt, but by 
Inſtruments and other Proofs, when Writings appear 
owning the Debt, he muſt preſume upon ir, till the 
contrary be prov'd. Indeed there are no Contracts, 
but what may be expreſs d in Writing; and this 
may be done two ways: for either the Contract 
may be made, and the Conſent of the Parties de- 
clared in Writing; and, in this caſe, the Contract is 
then finiſhed, when the Writings are in all reſpe&s 

rfe&ed ; which obrains chiefly in conſenſual, and 
fach ſort of Contracts: or elſe the Writing is only an 

Evidence of a Contra& already finiſhed. Which laſt 
is to be preſumed, if the caſe be doubtful b. 

VII. Again, Contracts are divided into * named 
and zameleſs. The former ſort are thoſe, which by 
reaſon of their daily Uſe have a particular proper 
Name aſſigned them, expreſſive of the Form and 
Contents of the Buſineſs; and which being men- 
tioned, immediately ſignifies what was done (for 
altho* Bartering, which is reckoned amongſt the 
nameleſs Contracts, ſeems to have a Name, yet tis 
a general one, and does not expreſs, whether it 
be the Contract of * Goods for Goods, Buying, Sel- 
ling, or any other.) And therefore in the Roman 
Law theſe had certain fixed Forms of proceeding ; 
whereas others of leſs frequent Uſe, containing 


/ 


in general Book V. 


no more than what was expreſly mentioned, had 
no proper Form of their own, but one accommo. 
dated to the Thing; and therefore an Action, up- 
on Account of theſe was always expreſt in a cer- 
tain Form of Words ©. 

VIII. The Diviſion of Contracts into + gainful 
and * chargeable makes moſt for our Purpoſe, where- 
of the firſt brings ſome Advantage to one Party 
gratis, as in the Caſe of a Loan, Commiſhon, or 


Charge. The latter binds both to an equal 


Share of the Burthen; for here we act, or give, 
in order to receive an Equivalent. Upon this ſeems 
to be founded the Diſtinction of Contracts into 
thoſe that admit of Equity, and thoſe that are 
tied up to the Rigour of the Law. In the former 
the Magiltrate has Liberty to weigh and eſtimate 


the thing, according to Equity and Conſcience ; 


in the latter he is obliged right or wrong 3 to 
proceed according to the ſtared Forms of Law. 
Now Reaſon tells us, that chargeable Contracts are 
of the former ſort, and admit of a more looſe In- 
terpretation in the Courts of Equity ; for ſince 
the Obligation is mutual, neither Party ought to 
be over-burthened. But gainful Contracts belong 
to the latter, and do not allow of ſuch a looſe In- 
terpretation, or that any one ſhould be bound to 
do more than he has expreſly declared; for. elſe a 
Man's Generoſity might prove too great a Burthen 


to him 4. 


= Vid. Inftitut. ubi ſup. t. 22. d Vid. Grot. I. ii. c. 16. ſ. 30. and hereafter in c. 5. ſ. 2. in fin. ibig. not. Vid. Grof. l. it. 


e. 12. . 3. f Contrattus beneficus.  * Contraftus oneroſus. 


Add. Arn. Vinnius ad. 1. 28. Inftit. de Actionibus, 1. iii. t. 4. 


Mr. Baxs. NOTES on F. vi, vn, vu. | | 
3 Before Juſtinian, Men might, for hee op after the Date of a Note Obligatory, plead and maintain, that he had not re- 


ceived the Money or Goods mentioned ; 


ut that Emperor confined it to two Years. See Inſtit. I. iii. t. 22. De Literarum Obliga- 


tionibus. The Proteſtation or Declaration of not receiving, to which the Owner of the Note has recourſe, is called Querela, or, Ex- 
ceptio non numerate Pecunie ; and it belongs to him, of whom it is ſaid to be received, to prove that he did really receive it. The 
Reaſon of it was, as it is expreſs d in the Code, becauſe the Denial of a Fact is not capable of a Proof. Quum inter eum, qui factum 


adſeverans, onus ſubiit probationis,- & negantem numerationem (cujus naturali ratione probatio nulla 


& ob hoc ad Petitorem ejus ret 


6 
neceſſitatem transferentem, magna fit di ferentia, |. iv. t. 30. De non numerata Pecunia, leg. 10. My we not ſay, that 'tis managed as 


. a Diſpute in the Philoſophy Schools? And if we examine the Thing well, is it not really the Author of the Note that affirms and main- 


tains the Falſity of the Fact, of which the other is furniſhed with a Proof, reputed valid, till the contrary appears? and by virtue of 
which this laſt ought to be wn. e. to hold to the Negative, and conſequently is exempted from Proof, according to the Maxim treated 


on ? Further, as Mr. Hertius o 


ſerves, *Tis very rare that any Man puts a Note into the Hands of him to whom it is made, before he 


has received the Money or Thing which is acknowledged due by it; and if he is ſo jll-adviſed, tis his own Fault. It may alſo 
happen that the Money may be lent without Witneſſes, and fo the falſe Debtor may thereupon think to _P the Goods of the 


Creditor; and ſo much the more, becauſe the Space allow'd to the firſt to maintain that he has not receiv 


and to oblige the 


other to prove it, is too long. Upon the whole, it appears, that our Author repreſents the Idea's and Maxims of the Roman Law 


very imperfectly. 


T See F. 2. Note 4, 5. above. 


* 


2 As for Example, if we give a Thing to a certain Perſon to ſell for us, upon Condition that he ſhall keep to himſelf all that 


he gets above a certain Price ſet him. This is a Contract without Name, which yields an Action in a Form preſcribed. Cum de- 


ficiant vulgaria atque uſi tata actionum nomina, preſcriptis verbis agendum eſt, in quam neceſſe eft confugere, quotiens contractus exiſtant, 


. quorum adpellationes null jure civili prodite ſunt. Natura enim rerum conditum eſt, ut plura fint negotia, quam vocabula - - Si tibi 


rem vendendam certo pretio dediſſem, ut quo pluris ee as tibi baberes, placet, neque mandati, neque pro ſocio efſe actionem, ſed in fa- 
Kum, quaſi alis negotio geſto, Digeſt. I. xix. t. 5. De preſcriptis Verbis, Ec. leg. 2, 3, 4, 13. princip. Laſtly, As to what concerns the 
Nature of Contracts without Name, ſee Mr. Titius on Lauterbach, Obſ. 620. 

3 See Digest. I. xix. t. 4. De Rerum permutatione, leg. 1. F. 2. 


* Our Author has forgot to mention Donations made by living Parties, as well in Chap. iv. as in this; but Mr. Barbeyrac, is 
his firſt Note upon the firſt Sect. of that Chapter has ſupplied this Defect. 

2 Tantundem in bone fidei judicis officium judiciis valet, quantum in Stipulatione nominatim ejus rei faa interrogatio, Digeſt, I. iii. 
t. 5. De negotiis geſtis, leg. 7. Moreover, in the Roman Law, the Number of honeſt eee call'd, Bone Fidei, is not determin- 
3 See Iuſtit. I. iv. t. 6. De Actionibus, F. 28, 29. nor do the Interpreters agree about them. See Titius in Lauterbach. Ob. 

erv. 1148, &c. | | 

3 This goes ſo far, that if we require, for Example, one Dollar more than appears to be due, we loſe our Cauſe. Hic tu i 
amplins HS. nummo petiſti, quam tibi debitum eſt, cauſam perdidiſti, propterea, quod aliud eft Fudicium, aliud Arbitrium, Cicer. Orat. 
pro Q. Roſcio Comœdo, c. 4, Si quis agent, intentione ſud plus complexas fuerit, gudm ad eum pertineat, _ cadebat, i. e. Rem amit- 
rebat, nec facile in integrum riſtituebatur a Pretore, nifi minor erat viginti quinque annis, Initit. I. iv. t. 6. De Actionib. F. 33. See 


Plautuss Myftellar. Act. iii. Scen. 1.4. 123. Sueton. Claud. c. 14. Seneca, ep. xlviii. init. Moreover, this nice Exactneſs was enjoyned, 


becauſe thoſe who had the Cognizance of Civil Affairs were commonly inferior Judges, whoſe Power was limited by the Pretor. 
See Mr. Modt's curious Treatiſe De Furiſaittione & Imperio, lib. i. c. 13. | 
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IX. All chargeable Contracts are reducible to four 


Heads; Firſt, * f Goods for Goods ; Secondly, * Work 


for Work; Thirdly, I Goods for Work; Fourthly, 
* + Work for Goods, Where the Word Work is tak- 
en in a large Senſe, ſo as to comprehend even the 
Deed of another Man. Grotius * admits of bur 
three, leaving out Goods for H/ork ; for that, he 
thinks, falls in with Vork for Goods; and indeed 
there is no real Difference between them, for both 
expreſs that Goods and Work are barter'd for one 
another: But in one, the Contract in a manner be- 
gins upon the Delivery of the Goods; in the other, 
upon doing the Work. So that in the one the Doer 
ſeems the Author of the Contract; in the other, 
the Giver: For in ſome Contracts, tho' both ſides 
are equally obliged, yet they take their Riſe from 
one only; as in buying, the Buyer begins the Con- 
tract; in letting, the 'Tenant, G&W. | 

To the firſt Head belong all thoſe Contracts, 
where one thing is exchanged for another, as in 
Birtering ſtrictly ſo call'd. Where we may ob- 
ſerve a Diſtinction nice enough, which ſome make 
between the general Contract of Goods for Goods, 
and Bartering. The former is, when the things ex- 
changed are indefinite, as an Ox for a Mule ; or 
where, at leaſt, one Part is ſo; as a Horſe for 


this particular Ox; Oil for Corn in general. But 


when the Goods in Contract are determined, v. g. 
this Ox for this Horſe, it becomes Bartering ®. 
Hither may be referred the giving Money for 0- 
ther Money of different Species, or in a different 
Place; which is now call'd Exchange ©. Some- 


times indeed Money is given for Money, ſo as to 


make it perfectly Buying and Selling; as the Mo- 
ney ſtamp'd with Victory, which Pliny * tells us, 
before it had received that Stamp *, was account- 
ed a Commodity. If Goods are given for Money, 
the Contract is call'd Buying and Selling. Some- 
times the Uſe of a Commodity is given for a Com- 
modity, as if I lend my Hor for a Book. Some- 
times the Uſe of one thing for the Uſe of another, 
as if J let you live in my Houſe, upon condition 
that you let me enjoy your Land. Sometimes the 
Uſe of a thing for Money, which is properly cal- 
led Letting and Rent ing. Some things too we give, 
in order to receive as much of the ſame ſort ſome 
time after. | 


+ Do, ut des. * Facio, ut facias. 
d Vid. Mornacium ad lib. v. D. De præſcriptis verbis. 


Xxxifi. c. 3. 


[Ntin. Part ii. Epiſt. 1. b In the aforeſaid Place. 


|| Do, ut facias. 1 

In Latin Cambium, in Greek KeaauBog- 
* Vid. Totum, t. 5. |. 19. D. De preſcript. verbis. 
I. xix. t. 3. D. De æſtinatoria aftione. Add: Plaut. Captiv. Act. ii. Scen. 3. ver. 18, c. 


5 — 


Of the ſecond. Head, Work for Work, there are 
innumerable ſorts, according to the infinite Varie- 
ty of uſeful or pleaſant Actions, which may, in a 
manner, be exchang'd and perform'd for one ano- 


ther. In 4mm. Marcellinus, l. xvi. c. 10. this fort 


ot Contract is call'd Pattum reddendæ viciſſuudinis 
And in Apuleius in Apolog. Mutuarias operas cum 
vicinis cambire 3, | JJC 
To the third ſort, Goods for Work, belong the 
letting out, or hiring Work, or Day-labour for 
Money, as alſo that ſort of Contract, by which 
Goods are ſecur d and freed from Danger for Mo- 
ney, which is call'd Inſuring. As alſo, when any 
Commodity, conſumable or not conſumable, 1s 
given for the Performance of any Work. 8 
To the fourth Head, Work for Goods, belong thoſ 
Contracts, by which any Work is done for any thing, 
or for the Uſe of any thing, or ſuch like ©. Be- 
ſides, there may be Contracts not reducible to any 
of theſe Heads, as implying Disjunction *. Such 
as were the nuptial Donatives among the Maſco- 
vites, of which Sigiſmund Baron of Herberſtein gives 
this Account : Theſe that are invited to the Wedding, 
preſent the Bride; all the Preſeuts the Bridegroom 
marks, and lays up carefully; when the Wedding is o- 
ver, he reviews them, and thoſe that he likes, he ſends 
to the Market to be prix d]; all the reſt he returns back 
with Thanks. . Th:ſe that he keeps, he makes amends 
for, at the End of the Tear, according to the Value of 
them, either in Money, or ſomething equivalent. If 
any one puts a greater Value upon his Gifts, the Bride- 
groom appeals to the ſworn Appraiſers, and forces him 
to ſtand to their Valuatim, But if, in a Tear's time, 
he does not make a Return, or ſend back the Gift, he 
is fined double. And if he forgets to have it valued by 
the ſworn Appraizers, he is forced to repay it at the 
Value of the Giver. And this Cuſtom the common People 
obſerve in all ſorts of Donatives. The ſame thing is re- 
lated of the Preſents the Perſians give liberally to 
Strangerss; for which, if they do not receive a 
greater Return, they not only complain, but often 
revoke what they had given, or the Value of it. 
All theſe ſorts of Contracts have this in com- 
mon, that when they are perform'd on both ſides; 
the Parties have no longer any thing to do with 
one another upon this Score. And therefore © Gro- 
tius h calls them Diremtorii, and oppoſes them to 


2 In the aforeſaid Place. 
4 Nat. Hiſt. lib. 

f Asalſo the Contractus &ſtimatorius, de quo vid. 
s Vid. Petrum della Valle, 


*+ Facio, ut des. 


Mr. Bars. NOTES on b. IX. 


So the Digeſts diſtinguiſh them, Totius ob rem dati tractatuu in his competit ſpeciebus. Aut enim do tibi, ut des; aut do; 
ut fatias; aut facio, ut des; aut facio, ut facias, |. xix. t. 5. De Præſcript. Verb. &c. 1. 5. princip. h | 

See Mr. Noodt's Probabilia Juris, I. iv. c. 4. where he recites a Law of the Digeſt. lib. xii. t. 4. De condictione caſd datd, 
cauſa non ſeguutd, leg. ult. which being carrected by an happy Conjecture, which he propoſes, ſhews, for Example, that the Law- 
yers looked upon it as an Exchange, and not a Sale, to give foreign Money for a Slave. See allo Bern. Briſſon. ſeleck. Antiquit. 


= : 


3 The laſt of theſe ſpeaks of thoſe who went up and down to do Husbandry Work the one for the other. E 20 adeo ſervos tu an 


habeas ad agrum colendum, an ipſe mutuarias operas cum vicinis tuis cambias, neque ſcio, negue laboro, Apolog. p. 20. cum notis Pri- 
ci. And Am. Marce/linus treats of certain auxiliary Troops, hired on condition of aſſiſting as long as there is need. Hos ſegue- 
Lantur poteſtate proximi reges numero quinque, regaleſgue decem, & optimatum ſeries magna, armatorumque millia triginta & guingue, 
ex variis nationibus, partim mercede, partim pacto viciſſitudinis reddende quæſita, I. xvi. c. 12 | 

+ This is, when one truſts a thing to another to ſel] at a certain Price, on cotidition, that he either returns the thing again, or the 
Value, according to the Price ſet on it. Cum res Æſtimata vendenda datur - - - - &/timatia periculum facit , gui Jjujcepit. Aut 
igitur ipſam rem debebit incorruptam reddere, aut &ſtimationem de qua convenit, Digelt. lib. xix. t. 3. De Aftimatoria. See Plaut. 
Captiv. Act. ii. Scen. 3. ver. 18, &c. | 

5 Grotius's Diviſion is into Diremtorii and Communicatorii, and not Commutatorii, as our Author has it, which he makes the two 
kinds of Contracts, which he calls Permutatorii. Moreover, there is another conſiderable Miſtake in the Original; for we may ob- 
ſerve that our Author underſtands Grotius's Words, Aus permutatorii aut dirimunt partes, aut communionem adferunt, as if dirimere 
partes ſignified to divide the Parties or Contractors, and cauſe them to have no Dealings one with another. But Grotivs was too nice 
to uſe ſuch a barbarous Expreſſion ; for if we examine his Words, we ſhall find his Notion to be this, that theſe forts of Acts either 
regulate the Part that each Contractor ought to have, or make the things about which they treat common, 
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thoſe Contracts which he calls Commutatorii, the 
Completion of which conſiſts in having Dealings 
continued between the Parties, as in that of Part- 
nerſhip, where, for one another's Ad vantage, two 
or more join, either Work or Goods, or Work on 
one ſide, with Goods on the other. And theſe, to- 
gether with thoſe which we call gainful, are gene- 
rally fmple Contracts. 

X. But ſome Contracts are mixt, and, as it 
were, compounded of two ſorts : as if I deſignedly 
buy a thing for more than the Value, and ſo give 
the Overplus of the Price to the Seller; or ſell 
a thing for leſs than the Value, and ſo give what 
is wanting of the Price to the Buyer : This 1s 
partly giving, partly buying and ſelling. Thus 
Cæſar {old vaſt Farms to Servillia for a Trifle . If 
I give greater Wages than the Work is worth, it 
will be partly Gift, partly Hire: which great Men 
ſometimes do out of Grandeur, thinking it for 
their Honour to reward any Man's Work more 
than it deſerves; and this is partly Liberality, 
partly Contratt >. And on the other ſide, a Man 
may accept of Part of his Wages, and forgive the 
reſt ©, If I bargain with a Goldſmith to make me 
Rings out of his own Gold, it will be partly buy- 
ing, partly hiring *. Tho' ſome look upon it to be 
only buying; ſince in buying, we not only pay for 


the Materials, but for the Workmanſhip too. And 


there is little Difference whether the thing is al- 
ready made, or to be made . Nor can I be pro- 
perly ſaid to hire, where the Perſon of the Work- 
man remains at his own Diſpoſal ©. When Land 
is let our for Rent, it is a mixt Contract of ſelling 
and hiring, tho' the Law of Zeno makes ir a Spe- 
cies of itſelf. A Grant by Fee is ſo far a gainful 
Contract, as being much greater than the military 
Service that is due for it. Indeed, as far as this 
military Service may be exacted for the Protection 
that the Lord gives his Vaſſal, it partakes ſome- 


thing of the ſecond ſort of Contract, Work for Work; 


yet that which is the Principal in the Contract, be- 
longs to the third ſort, Goods for Goods, Bur if this 
Fee be charged with the Incumbrance of a certain 

ait-Rent, ſo far it partakes of Land-renting. 
Laſtly, nautick Intereſt, or what we call Bottomry, 
- which vaſtly exceeds all other common Uſury, is 
mixt of borrowing and inſuring. But in Partner- 
b Add. Matt. xx. 9, &c. 


a Suetonius Fulio, c. 50. 
© Add. Val. Max. l. v. c. 2. ſ. 10. 


D. De contrah. empt. & Lib. iii. t. 25. ſ. 4. Inſtit. De locat. & conduct. 


4 So ſays Grotius in the aforementioned Place, ſ. 5. 


general, &c. Book V. 


ſhip, tho' one contributes Money and Work, an- 


other only Money, yet it does not ſeem to be a 


mixt Contract. For it does not become mixt from 


the different Performances (for if I hire a Man to 
dig in my Vineyard, to ſow my Ground, and plant 
my Orchard, it is all but the ſimple Contract of 
Hiring) but from our Agreements in Matters of a 
different Nature, by one and the ſame Covenant. 
Grotius * is of Opinion, that a Contract becomes 
mixt by the Acceſſion of one Act to anither, as in 
Suretiſhips and Pledges. But in this he ſeems nor 
ſo very accurate; for a third Species muſt reſult 
from a Mixture properly ſo call'd : Whereas in 


Suretiſhip the Security is not mix'd with the prin- 


cipal Contra&, bur is only added to it, as an ex- 
trinſick Confirmation. For the giving Security 
makes no Alteration in the Debt ; but only makes 
Proviſion for the Creditor, in caſe the. principal 
Debtor ſhould prove inſolvent. However, to ſpeak 
more accurately, there are in Suretiſhip two Con- 
tracts, which ſeem to be but one, becauſe the ſame 
Surety hath to do with both Creditor and Debtor; 
for there paſſes but a bare Promiſe between the 
Surety and the Creditor ; and yet, ſtrictiy ſpeaking, 
that Promiſe only ſhews that he is obliged to make 
good the Debt, and is not that which obliges him; 
for that which obliges him is the principal Con- 
tract, whereby the Surety by his Promiſe has 
brought an Obligation upon himſelf ro ſupply the 
Failure of the Debtor : So that his Promiſe partakes 
of the Nature of the Contract itſelf. Now this 
Suretiſhip is no Gain to the Creditor ; for he gets 
nothing by it, but a proper means of recovering 
his own. And altho' his Security is hereby pro- 
vided for, yet not the Creditor, but the Debtor is 
beholden to the Surety ; for without this Security 
the Creditor had never enter'd into Contract. 

But when the Surety pays the Debr, then there 
ariſes an Account between him and the Debtor. 


For in this Caſe 3 he is ſuppoſed to have lent the 


Debtor the Money, or, which is all one, to have 
paid it by his Order and Commiſſion. Now this 
Act of Suretiſhip cannot be reckon'd an Act of 
Liberality; either in reſpe& of the Debtor or Cre- 
ditor ; for the Debtor gets nothing by it, and the 
Creditor without it had not entred into any En- 
gagement. 


lib. xxvi. t. 7. I. 12. ſ. 3. D. De adminiſir. & peric. tutorum. 
e Vid. I. xviii. t. 1. 1. 20. 
In the aforecited Place, ſ. 6. 


Mr. BARB. NOTES on F. x. 


7 That is to ſay, if the Sum be inconſiderable, in compariſon of the real Value of the thing, altho' it be much below the true 


Price. For if one gives, for Example, as much for a Dollar as is worth thirty or forty, then the Gift ſo much exceeds, that it 
ſwallows the Sale ; and if the Diſproportion be yet greater, it can't be call'd a Sale but in Jeſt. This was the pretended Sale pra- 
ctiſed among the Romans, when, whatever Price the Goods were of, which one was ſaid to buy, he gave to the Seller, with certain 
Formalities, a ſmall Price of current Money, which was called, Nummo addicere. Alſo Ulpian ſays in the Law quoted by Mr. Her- 
tins, that a Sale, ſuch as is laſt mentioned, is not good and valid in ſuch Caſes, as there ought to be a true Sale; whereas, when a 
Man ſells a thing at a very low Price, the Sale is valid, and is only looked upon as a kind of Gift at leaſt, if it be not between ſuch Men 
as are forbidden to give any thing to each other. Si quis donationis cauſa minoris venaat, venditio valet. Totiens enim dicimus in totum 
venditionem non valere, quotiens univerſa venditio donationis cauſa facta eft 3 quotiens vero viliore pretio res, donationis cauſa, diſtrahitur, 
dubium non eſt, venditionem valere. Hoc inter cæteros, inter virum vero & uxorem, donationis cauſa venditio facta pretio viliore nul- 
lius momenti eff. Digeſt. lib. xviii. t. 1. De contrahends Emptione, leg. 38. See lib. xix. t. 2. Locati conducti, leg. 47. & lib. xli. 
t. 2. De adquirenda vel amittenad paſſeſſione, I. 10. F. ult. | 

2 The Words of the Digeſt are, Nec pa ullam locationem efſe, ubi corpus ipſum non detur ab eo, cui id fieret. 

3 Theſe Fictions of Law are nothing but an empty Circle, uſed unneceſlarily : For the Rules of Equity are ſufficient to ſhew, that 
the Debtor ought to have paid rather what the Surety paid for him to do him Service, otherwiſe he was the Cauſe of the Damage. 
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Concerning the Equality which ought to be obſerved in 


chargeable 


1. The Equality to be obſerved in chargeable Com- 


tracis. 

1. The Faults of a thing are to be diſcovered. 

1. The Nature of a ContraG requires it. 

iv. Whether what concerns not the thing itſelf, muſt 
be diſcovered ? Ms | 

v. The Faults known on both fides need not be mention d. 


N all! Contracts that are purely chargeable, and 
I have nothing of the gainful mixt with them, 
where the Law, or the Market has fix'd the Prices 
of things, an Equality ought to be obſerved ; or, 
one Party ought to receive as much as the other; 
and if one happens to receive leſs, he has a Right 
to demand the reſt *. And this is plain from the 
End of ſuch Contracts ; for therefore a Man enters 
into them, that for his Goods or Work he may re- 
ceive an Equivalent; which, for certain Reaſons, 
he prefers to his own Goods or Work. 

But yet this admits of a more accurate Demon- 
ſtration; for ſince Contracts are neceſſary for my 
obtaining thoſe things which I had no Right to 
claim; and fince it is preſumed that a Man gives 
nothing gratis, which he parts with upon Contract: 
We cannot therefore think, that any one deſigns 
to give away, by Contract, more than he ſuppoſes 
he receives; and conſequently a Contract can give 
a Right to another Man's Goods, no farther than 
as they are equivalent to ſomething which that 
other Man receives. 

II. Now to find out and adjuſt this Equality, it 
is neceſſary that the Parties contracting be each 
of them alike acquainted with the Commodity and 
the * Qualities of it *. 


Contracts. 


vi. No Man is to be ſcared into a Contract. 
vi1. 1a gainful Contracts Equality need not to be 
obſerved, | 
viii. In a chargeable Contract nothing is ſuppoſed to 
be given. | 
1x. How Inequality not foreſeen is to be corrected. 
x. Whether over-reaching in Buying be lawful. 


+ Conſule de gemmis, de tincta murice lana, 
Conſule de facie corporibuſque diem. 
Ovid. De Arte amandi, l. i. ver. 250, 251. 


And therefore he that is going to make over the 
Property of a thing, ought to expoſe, not only the 
good (Q:alities, bur alſo, to the beſt of his * Know- 
ledge, the Defects and Faults of it; for otherwiſe 
a juſt Price cannot be aſſigned 3. To this Place 
belongs B. xix. t. 1. I. I. ſ. 1. D. De Act. empt. & 
vend. L. xviii. t. 1. 1.43. . 2. D. De contrah. empt. 
As alſo the whole firſt Title De ædilit. edict. B. xix. 
Where the Faults are reckon d up one by one, 
which ought to be told in Sale of Cattle and 
Slaves; and which, if concealed, makes void the 
Bargain: So that the Seller muſt either take his 
Goods again, which is call'd Redhibition, or abate 
in the Price ; but the firſt was not obſerv'd, if the 
Fault or Ail was inconſiderable. Res bona fide ven- 
dita, propter minimam cauſam inempta fieri non debet, 
Dig. 1. xviii. t. 1. De coatrah. empt. I. 54. So Mr. 
Noodt explains this Law very well in his Obſervat. 
I. ii. c. 11. Add. Gell. I. iv. c. 2. *Cicer, Off. l. iii. 
c. 16. It is an Ordinance of the Civil Law, in the 
Matter of Eſtates, that the Vender ſhould ſtill tell the 
Purchaſer the Defects or Inconveniencies of the Eſtate ; 


2 Vid. Deut. xxv. 13, &c. Lib. xlvil. t. 2. 1. 52. ſ. 22. De furtis. I. vi. ſ. 1, 2. D. De extraord. crimin. I. xxxii. ſ. 1. De leg. 


Cornel. De falſis. 


Mr. BAR B. NOTES on Chap. III. F. 1, n. 


1 Here is a plain Reverſe of the Order; for our Author does not treat of gainful or free Contracts till the next Chapter; and 
ſo he ought to have treated of chargeable Contracts, and the Equality to be obſerved in them. He is guilty of the ſame Careleſ- 
neſs in his Abridgment of the Duties of a Man and Citizen, 1. 1. c. 5. but I eaſily helped that, by only changing the third and 
fourth Paragraphs for the fixth and ſeventh ; but ſince I muſt change two Chapters here to do it, I dare not uſe that Liberty, and 


ſo have thought it enough to advertiſe the Reader of it. 
2 Add, or break off the Contract quite. 


® That are of any Conſequence. 


In Euripides's Cyclops, when Silenus came to ſell Ulyſſes Cheeſe and Milk, Uly/zs bad him bring it out of his Cave; becauſe 
Contracts ought to be made in the open Day; 'ExÞ#pers. ®&g yap twroAymac: xp. Ver. 137. | 
+ This Paſſage of Ovid's concerns the Prudence of the Buyer, and the Caution he ought to uſe, that he be not cheated, rather 

than any Obligation the Seller is under to diſcover the Faults of his Goods. 
2 The Roman Law requires that it be done plainly, and without any Equivocation. Dolum malum d ſe abefſſe preftare venditor 
debet, qui non tantum in eoeft, qui fallendi carſa obſcure loquitur, ſed etiam qui infidiaſe loquitur, obſcure diſſimulat. There is alſo 


another Law to this Purpoſe, which treats of the Services of Inheritances ; Venditor, f cum ſciret deberi ſervitutem, celavit, now 
evadet ex empto aftionem 3 fi modo cam rem emptor ignoravit. Omnia enim, que contra bonam fidem fiunt, veniunt in empti actionem, 
ſed ſtire venditerem & celare, ſic accipimus, non ſolum ſi non admonuit, ſed & fi negavit ſervitutem iſtam deberi, cum efſet ab es guæ- 
tum. About this whole Matter conſult Mr. Daumat's Civil Laws in their natural Order, 1. i. t. 2. F. 11. Part I. 

3 It had better have been ſaid, Otherwiſe the Buyer will not give ſo much. Our Author ſeems to ſuppole a Price, below which 
nothing is to be ſold. But of this ſee what is ſaid . 9. | | 

Ciceros Words are, Ac de jure quidem prædiorum ſancitum eſt, apud nos jure civili, ut in his vendendis vitia dicerentur, gue 


nota ent venditori. Nam cum ex duodecim tabulis ſatis efſet, ea preftari, que efſent lingud nuncupata, que qui inficiatus efſets 


vupli pœ nam ſahiret, à Juriſconſultis etiam reticentiæ pena eft conſtituta. Quicquid enim t in pradio vitit, id fatuerunt, fi den- 
litor ſeiret, nifi nominatim dium «ſet, præſtari oportert. . : 


for 
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478 Concerning the Eguality that ought to be Book V. 


For it being ſufficiently provided by the twelve Tables, 
that every Man ſhould make good what be promiſes, or 
declares by Word of Mouth, upon Penalty of double 
Damages for denying it ; the Civilians have ſet a Pu- 


niſhment upon Concealments too, by enafting, that if 


the Seller of an Eſtate knew any Fault or Error, with- 
out expreſly acquainting the Purchaſer with it, he ſhould 
be obliged to make it good, Add the Example that 
follows in Cicero. Ambroſ. de Off. l. iii. c. 10. I 
Contracis the Faults of the Commodity ought to be ex- 
preſſed ; which, if it be neglected, although the Goods 
be in the Poſſeſſuen of the Purchaſer, yet the Bargain 
may be vacated by an Action of Deceit. (Although 
what he there ſays of an Action of Deceit does not 
rightly agree with the Roman Laws.) Lattant. l. v. 
c. 17. He who does not correct the Error of the Seller 
(as ſuppoſe he ſees him deliver, by a Miſtake, a more 
precious Commodity than was agreed for) or who does 
not own his Servant to be a Run-away, or his Houſe to 


be infected, conſulting his own- Profit and Advantage, 


is not a wiſe Man, as Carneades would have it, but 
a crafty Knave. * | | 
Plato makes it a Law, that if a Phyſician buys 
a Slave, who labours under any incurable Diſtem- 
per of Body, or Mind, he muſt ſtand to the Bar- 
gain: Bur if an unskilful Perſon makes the Pur- 
chaſe, the Seller that impoſes upon his Ignorance, 
muſt be fined double: But if one unskilful Man 
buys of another, the ſingle Price is to be reſtor'd . 
III. This Neceſſity of diſcovering the Faults a- 
riſes from the Nature of the thing, becauſe other- 
wiſe a juſt Price could not be aſſign' d; and not 
from the common Bond of Humanity (as if that 
received a cloſer Tie by Contract) nor from the 
Contractors entring into ſome ſort of Acquaint- 
ance, which may ſeem to oblige them to other Du- 
ties than thoſe that are required by the Nature of 
Contracts; for when the Conditions are performed 
on both ſides, we don't think our ſelves more ob- 
liged to him we dealt with, than to any other 
Man, tho' indeed ſuch an Occaſion may ſome- 
times be the means of an Acquaintance and Friend- 
ſhip with him. And therefore, it is no Conſe- 
quence, that, becauſe it is not againſt the Law of 
Humanity to conceal a thing, therefore it is not 


De LI. I. xi. p. 965. Ed. Wech. 
« Commodity. 


againſt the Law of Contract. For if I be not en- 
gaged in Contract, I may lawfully conceal from 
others ſeveral things, tho' I alone am Gainer by 
it, which if I ſhould diſcover, other People would 
ſhare with me. As in caſe I ſhould find a Trea- 
ſure in a deſert Place, without any Owner, no 
Law obliges me to tell another, that he too may 
partake ot it ©. Vid. 2 Matt. xiii. 44. For here if 
the Purchaſer had told of the Treaſure, he had 
not bought the Field ſo cheap. Vid. Grit. I. ii. c. 8. 
. 7. Hither may be referred the Story of Anicas, 
who firſt diſcovered the Samiyedes, and ſettled a 
Trade with them, related by Lendorpius in his con- 
tinuation of Sleidan, ad an. 1607. Cic. Of. iii. c. 10. 
ſays well, That we ought not to negleft our own Ad- 
vantage, when we can improve it withiut Injury to an- 


ther, For as Chryfippus elegantly obſerves, He that 


runs a Race, ought to endeavour might and main to get 
the Victor), yet he muſt not lay hands on him that he 
runs with, or uſe any other foul Play. And juft ſo it 
is in human Life ; any one may lawfully endeavour to 
better his Condition, but not at the Expence and Injury 
of another, Ambr. has expreſt this Paſlage, O. iii. 
c. 4. In Contracts that of 3/21. Max. l. viii. c. 2. 
ſ. 1. ought to take place. A fair Dealer ought, nei- 
ther to magniſy the good Qualities, nor conceal the ill 
ones of his Commodities. + Hither may be referred 
that of Plato de Leg. l. xi. p. 966. The Law which 
provides againſt the Seller's Over-reathing, ought alfo 
to be extended to the Workman : And therefore he had 
beſt take heed that he does not rate his Work at more 
than tis worth, for he cannot be ignorant of the Value 
of it. And certainly it ought to be allow'd, in a free 
State, that a Workman ſhenld make uſe of Art, which 
is a plain Thing, and far from Deceit to impoſe upon 


the unskilful, Hither too may be apply'd that 


which / Socrates ſays he heard of Aſpajia, Good 
Match-makers, that are ſincere in their Commendations 
of others, do good in making Alliances between Families; 
but thoſe that are falſe, do no good in commending. For 


when the Parties are undeceived, it ſo happens that they 


hate one another; and thiſe too that were inſtrumental in 

the Match. Xen. Mem. |. ii. p. 439. Ed. H. Steph. 
IV. But as it cannot be doubted but the Faults 

of the thing itſelf ought to be declared ; fo whe- 


o P/ato in the ſame Place, © Let no Commendation or Oaths attend the Sale of any 
< See above, B. iv. c. 6. ſ. 13. and Mr. Barbeyrac's ſecond Note upon this Section. | 


Mr. Baxs. NOTES on 5 m. 


Our Author ſeems here to refer to Grotius, tho' he names him not; but he miſtakes his Senſe : For that great Man ſays, J. ii. 
c. 12. $.9: That Bargainers enter a more particular Society, than that of Men in general, which only ſignifies, that they who deal 
together, engage themſelves thereby to certain things, to which they are not obliged as Men; becauſe, as he ſays a little lower, 


Contracts are made for the mutual Advantrge of the Contractors. 
ments extend farther than the Nature of a Contract; or, that beſides this Contract, the Contractors, as ſuch, are obliged to one 


But we muſt not infer from hence, either that theſe Engage- 


another in any other thing, more than thoſe who never had any Dealings one with another. | 

2 This Example is only proper here, ſuppoſing that the Treaſure belongs of Right to the Owner of the Field ; for if the Laws 
of the Country adjudged it to him (as Grutius concludes from that Place, that the Jero Law did) the Buyer was guilty of a crimi- 
nal Artifice, or indirect Robbery, if we conſider the Action In itſelf, without any relation to the Parable, whoſe Circumſtances, 
we know, are not at all to be urged, no more in this than in the Parables of the unjuſt Steward, Luk. xvi. 1. and Judge, Luk. xviii. 2. 
But to ſpeak my Thoughts, tis very uncertain whether it was in Uſe among the Jews, that the Maſter of the Field ſhould have the 
Treaſure found in it, ſince Grotius alledges no other Proof than the Circumſtance of the Parable, which can't be ſafely depended on. 
Suppoſing then, that by the civil Laws the Treaſure, unknown to the Owner, ought not to be left to the Proprietor of the Place 
where it is found, nor to be kept for the Prince ; in this Caſe I cannot ſee any Cheat in the Silence of the Buyer ; for inaſmuch as 


the Owner himſelf hath not diſcovered the Treaſure, he has no more Right to it than any other Man, and the Buyer is not obliged 


to tell him of what Diſcovery he has made. See l. iv. c. 6. F. 13. 


3 Val. Maximus's Words are, Bonæ fidei venditorem nec commodorum ſpem augere, nec incommodorum cognitionem obſcurare 
oportet. Plato forbids Sellers to advance their Goods too much; and above all, to ſwear that 'tis worth ſo much, or coſt ſo much, 
Eramwog It Gpnts T6 rep! mavro; TE TwABRLEve rige, De Legib. I. xi. He orders a little. higher, not to pitch two Prices, but to ſet the 
true Price at firit. *O Twa@v iv &yope > ür pySiaoTe 6iTy Bu) ride, fv Av TWAS: | 

+ Plato's Words are, Ka? &vaipupive 8' tyov kvuBrAcuTh; vimog: drep TH TOAguT! EuveBEABUE: u TAZoveg Tha SIQTER SEV, A de 
&xraicara Ti; dkiag, Tavriv d rpogtTTH, nat rd dvaipspive Tiyvwers ya Gys Fnp.itpyds Thy dkiav, iv iAcubiper dv x d T078 X03 
ox £041» cat & nal di 8v367 PLon Tpaymart, dare e Tov IrwTav Texvdtovra airy THv OA, | 

5 Socrates's Words are, Tis dyabäg Tporygpi3ag, werk wiv danbeiag T dyabt Hiayyeradong, Ze ewai cuvkyny fvfrwayc tl; udelau, 
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ther circumſtantial Matters, which tho? they be 
not of the Subſtance of the thing itſelf, yet help 
in the juſt prizing of it, ought to be laid open, both 
on the ſide of the Buyer, and of the Seller, has 


been controverted among the Antients. Cicero 


has a Caſe to this Purpoſe: An honeſt Man, ſays 
he, ſets ſail from Alexandria to Rhodes with a 
Freight of Corn; the Rhodians being in great Di- 
ftreſs for want of it, and the Commodity bearing an ex- 
ceſſive Price This Perſon knows that there are other 
Alexandrian Ships under way, and bound for the ſame 
Port, and with the ſame Cargo: Shall he tell the Rho- 
dians there are other Merchants coming with Relief, or 
ſay nothing of it, and make the beſt Market of his 
Corn that be can ? Antipater is of Opinion, That all 
the Circumſtances ought to be laid open ; ſo that the 
Purchaſer may not be kept ignorant of any thing (tho 
it dies not concern the Subſtance of the thing in hand) 
which the other knows, Diogenes, on the other ſide, 
ſays, That the Vender is bound to diſcover all the 
Faults, ſo far as he is obliged to it by the Civil Law, 
aud to manage his Bargain without Fraud ; ſo that be- 
ing to ſell the Commodity, he may without Deceit make 
the beſt of it. Here, ſays he, I have brought my Cirn; 
I have expos d it to Sale; I ſet no higher a Rate up- 
on it than others do, nay, perhaps, I can afford it cheap- 
er, there being now a greater Qantity than there was 
before. How is that? (replies Antipater) Is it not 
our Duty to conſult the Good of Mankind, and ſerve 
human Society? Don't we lie under an Obligation, from 
our Cradle, to make cur private Jutereſt the ſame with 
the publick, and rhe publick the ſame with our private ? 
Shall we then conceal that from the publick, which it ſo 
much concerns them to be inform'd of ? To this Dio- 
genes : *Tis one thing to conceal, and another nt to 
tell. Do TI tell you, at this Inſtant, what is the Na- 
ture of God, and what the Happineſs, or chief Guod of 


2 Off 1.lii. c. 12. b Chap. xiii. d. I. 


© Chap. xiv. 
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Man, which it much more concerns you to know than 
the Price of Corn ? Aud yet. you will not ſay that 1 
conceal this from you. But I am not obliged to tell 
whatever is for your Advantage to hear. To this Au- 
tipater replies ; Tes, you are obliged, if you remember 
that Men are naturally linked together in Society. Mell 
(ſays Diogenes) I do not forget it : But will you have 
it to be ſuch a Society, as that no Man ſhall haue any 


thing ia it particular of his own ? If ſo, there's no lon- 


ger any buying and ſelling, but only giving. Here Ci- 
cero himſelf ſeems to incline towards Antipater's 
Opinion“; for he ſays, * This Cincealment of the 
Corn-Merchant is not the Practice of an open, a frank, 
a fincere, a juſt, a good Man ; but rather of a ſhifting, 
a cliſe, a deceitful, a malicious Huckſter, And yet Ci- 
cero himſelf ſeems to free him from the Imputation of 
Knavery ; for a little atter 3 ©, he defines Knave- 
ry to be, the pretending one thing, aud the doing auo- 
ther, which cannot be objected in this Caſe. And 
therefore the Merchant did not act unjuſtly, in ſay- 
ing nothing of the Ships that were coming. For 
Juſtice only obliges us ro expoſe what immediately 
concerns the thing itſelf ; as if a Houſe, by reaſon of its 
being infected, had been commanded by the Mag:ſtrates to 
be pulld down; with which Examp'e Ci-ero illuſtrates 
this Paſſage. But nothing of this Nature was con- 
ceal'd ; the Goodneſs of the Corn appear'd openly, 
and, at the time of the Contract, was really worth 


as much as it was (old for, altho' likely to be leſs 


worth a little time. Nor had the Rhodtiansa Right, 
properly ſpeaking, to know this of the Merchant, as 
never having made any Bargain wich him about 
it J. But whether he acted againſt the Law of 
Courteſy and Goad- nature, is another Q.eſtion, 
which I would not eaſily hold in the affumative. 
For Good-narture does not oblige me to do ano- 
ther Man a Courteſy gratis, except he be in ex- 

| treme 


4 Vid. Gret. I. i. c. 12. f. 9. n. 3. 


Mr. BAR B. NOTES on F. iv. 


T Cicers's Words are, Si, exempli gratia, vir bonus Alexandria Rhodum magnum frumenti num rum advexerit, in Rhodiorum ino- 
pia & fame, ſummaque annone caritate, ſi idem ſciat, complures mercatores Alexandria ſolviſſe, naveſque in curſu frumento onuſtas, pe- 
tentes Rhodum viderit, difturuſne fit id Rhodiis, an filentio ſuum guamplurimo venditurus ? Sapientem, & bonum virum fingimus, de 
eius deliberatione & conſultatione quærimus, fi celaturus Rhodios non fit, fi id turpe judicet, ſed dubitet, an turpe non ſit. In hujuſmods 
cauſis aliud Diogeni Babylonio videri ſalet, magno & gravi Stoico, aliud Antipatro, diſcipulo ejus, homini acutiſimo. Antipatro, am- 
via patefarienda, ut ne quid omnino, quod venditor nirit, emptor ignoret. Diogeni, venditorem, quatenus jure civili conflitutum fit, di- 
cere vitia oportere, cetera ſine inſidiis agere, & quoniam vendat, pelle quam optime vendere. Advexi, expoſui, vendo meum non plu- 
ris, quam cæteri, fortaſſe etiam minoris, cum major eſt copia. Cui fit injuria ? Exoritur Antipatri ratio ex altera parte. Quid ais? 


Tu cum hominibus conſulere debeas, & ſervire humane ſocietati, eaque lege natus fis, & ea habeas principia nature, quibus parere, & 


que ſegui debeas, ut utilitas tua communis utilitas fit, victſſimque communis utilitas tua fit, celabis homines, quid tis adfit commoditatis 

& copie ? Reſpondebit Diogenes fortaſſe fic, Aliud eff celare, aliud eft tacere, neque ego nunc te celo, # tibi non dico que nature Deo- 

rum fit, quis fit finis bonorum, quæ tibi plus prodeſſent cognita quam tritici utilitas; ſed non quicquid tibi audire utile eft, id mihi dicere 

necefſe eſt. Immo vero (inguit ille) neceſſe eſt, ſiguidem meminiſti eſſe inter homines natura conj unctam ſocietatem. Memini (inguit ille) 

fed num iſta focietas talis eft, ut nibil ſuum cujuſque fit ® Quod ſi ita eſt, ne vendendum quidpuam eſt, ſed donandum. 

13 Mr. Placette is of our Author's Opinion alſo; but the Paſſage ſhews, that Ciceros did not much favour the Scholar againſt the 
aſter. 

* Tully's Words are, Non igitur videtur frumentarius ille Rhodios —— celare debuifſe. Neque enim id eft celare, quicquid 
reticeas, ſed quuum id, quod tu ſcias, ignorare emolumenti tui cauſa velis eos, quorum interſit id ſcire. Hoc autem celandi genus quale 
fit, & cujus hominis, quis non videt ® Certe non aperti, non fimplicis, non ingenui, non juſti, non viri boni; verſuti potius, obſcari, 
eftuti, fallacis, malitioh, callidi, veteratoris, wafri. 

3 'This is Aguilius's Definition; for theſe are Tully's Words, Cum ex eo [i. e. Aquilio] quereretur, Quid eſſet dolus malus ? Re- 
ſpondebat, Cum eſſet aliud ſinnulatum, aliud actum. See Mr. Nood?'s Treatiſe De forma emendandi doli, &c. cap. 2. where he ſhews 
us, that this is not a perfect Definition, and that the Prætor only gives an Example of what is comprehended under Do/us, or De- 
ceit ; ſo that he does not exclude Diſſimulation, by which one conceals what he does. Thus our Author's Reflection makes nothing 
againſt Cicero; and 'tis ſufficient to anſwer this great Author, That inaſmuch as thoſe, from whom we conceal a thing, are not con- 
cerned to know it, there is no Wrong done them ; fince they have no Right to require a Diſcovery, which hath place in the thing 
we are now treating of, for ſome Reaſons already alledged, and others which will be added below. 

+ I ſhall here add two Reflections, taken out of Mr. La Placette's Treatiſe of Reſtitution, p. 297. © I. It ſeems not worle to 
« {ell that a little dear, which ſhall be ſoon ſold at a worſe Market, than to buy at a good Market, what we know we ſhall ſell dear 
* ſome little time after: For the Heathens, and particularly Ariſtotle, approves of the Action of Wales, who foreſeeing that a great 
Scarcity would happen in a little time, bought a great Quantity of Corn, by which he got very much. See ch. v. following, at 
the End. And as for what concerns the Chriſtians, they have an Example of Jojeph, who did the ſame in Egypt. II. If the Mer- 
« chant, being got to Rhodes, had found that Corn had been brought thither from ſome other Place, and he muſt ſell at a lower 
Price than it coſt him at Alexandria, or if his Veſſel had been loſt in a Tempeſt, he muſt have born the Loſs, and no Man would 
have minded to make good his Damage. Why then might he not make uſe of his good Fortune, which brought him into the 


way 
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treme Want of it. But this was not the Caſe of aid to be deceived, that knew what Title Le had bought. 


the Rhodians, they wanted Corn indeed, but not 
Money ; for they were famous among the Anti- 
ents for their Riches. Beſides, I am not obliged 
to doa Kindneſs, when 'tis like to tend more to 
the Detriment of the Giver than the Benefit of the 
Receiver. But, in this caſe, the Merchant would 
have loſt more than the Purchaſers would have got 
by the Intelligence. For if he vended it to a great 
many Purchaſers at the Marker-price, each would 
bave felt it but lirtle ; and if any one Man had en- 
groſs'd the whole, he might thank his own Avarice, 
if he loſt by it; and indeed we cannot expect, in 
the common way of the World, that Men ſhould 
be ſo very exact in the Performance of this Duty: 
For, provided the Love of Money does not tempt 
the Merchant to cheat us, we may eaſily excuſe 
them from what the Law of Courteſy and Good- 
nature may ſeem to oblige them to. | 

V. As for Faults already known to the Buyer, 
they need not be mentioned, for in- this caſe both 
Parties proceed upon the ſame Foot. So like- 
wiſe, where the Seller has told the Faults, the Bar- 
gain ought to ſtand good, for then "tis manifeſt 
that the Buyer conſents to them; Cicero has a 
Caſe d to this Purpoſe. Gratidianus ſold to S. Ora- 
ta tloſe very Houſes which he himſelf had bought of him 
but a few Tears before. Theſe Houſes paid a Duty 10 
Orata (which was out of his Mind) but Gratidianus 
made no menticn of it in conveying his Right. The 
Cauſe was brought into the Court. Craſſus was for 
Orata, and Anthony for Gratidianus. Craflus in- 
fiſted upon the Law, that the Seller knowing it ought to 
have acquainted the Purchaſer with the Incumbrance, 
but did not do it. Anthony infiſted upon matter of 
Equity, that the Incumbrance was not unknown to Ora- 
ta, who bad ſold the Houſes, which made it needleſs for 
Gratidianus to ſay any thing of it; nor could Orata be 


2 Vid. Grot. 1. ii. abi ſupr. n. 3. 
ERC es C13. 
p. 288. Vid. Grot. I. ii. c. 12. f. 10. 


b De Off I. iii. c. 16. 
4 Vid. I. xlviii. t. 5. I. 13. f. 9, 10. D. Ad L. Jul. De adult. 
Ornat. ix. I. 4. c. 5. 


For as Ulpian ſays, lib. xix, t. 1.1.1. ſ. 1. D. De 
AZ. empt. * He dies not ſeem to have the thing cog 
cealed, who knew it, nor ought he to be advertiſed of it 
who was not ignorant. Add. I. xviii. t. 1. I. xiii. I. f. 
l. Ivii. ſ. 3. D. De contrah. empt. Lib. ult. D. De Ac. 


dilit. edicto 3, Upon the ſame Principle was foung- 


ed the Sentence that Marius gave in the Caſe of 
© Fanuia, who had been married to Tinnius; but 
upon a Divorce demanded back her Dowry, which 
was conliderable. He objected Adultery againſt 
her. The Cauſe was brought before the Conſui. 
After a Hearing on both ſides, it appearing, that 
ſhe had been an immodeſt Woman, and that her 
Husband, knowing her to be fſuc:, had yet ven- 
tured to marry ber: The Conſul reproved them 
both, and order'd him to reſtore her Dowry, 
and her to be fined four Aſſes tor her ſcandalous 
Behaviour 4. 

VI. Beſides, as in ali Pacts, ſo eſpecially in 
Contracts, neither Party ſhould be forced into a 
Bargain by an unjuſt Fear. The Lacedemonians 
therefore did right in reſcinding the Purchaſe of the 
Land that the Elians had extorted from the Poſ- 
ſeſſors thro* Fear: For they were of Opinion, To 
force a Title from the weaker under the Pretence of Pur- 
chaſe, was no better than downright R:bbery ei. Thus 
when Cicero * objected againſt Yerres, the Pictures 


and Statues which he had brought our of Sicily; 


Verres thought he could anſwer the Accuſation in 
a Word, by ſaying , I bought them. But Cicero 
replies, That their Auceſtors had wiſely ena ted, 
that whoſoever ſhould be ſent Governour into a Pro- 
vince, ſhould not be allowed to make any Manner of 
Purchaſe : And for that Reaſon Mney and Equip- 
age 'was provided them by the Publick. Slaves in- 
deed were not, becauſe there was ſcarce auy Man of 
Figure in Rome, but had ſome of them, And yet no 


Plutarch in Mario, p. 427. Ed. Wh. and Val. Max. 
© Xenoph. I. iii. Rer. Græcarum, 
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c of Gain? On this Account (ſays Mr. La Placette) J dare not condemn the Merchants, who make their Gains by the Advices 
« which'they receive from their Correſpondents in other Countries. As theſe Correſpondences coſt them ſomething, it is juſt they 
c ſhould gain by them, nor can I think that they are bound in Conſcience to diſcover them to any body. 

1 Ju Craſſus wrgebat (lays Cicero) quod pitii venditor non dixiſſet ſciens, id oportere praſtari ; æguitatem Antonius, guoniam id 
vitium ignotum Sergio non fuiſſet, qui illas ædes vendidifſet, nihil fuiſſe neceſſe dici, nec eum eſſe deceptum, qui id, quam emerat, quo jure 
Het teneret. Moreover, to underſtand the Cauſe of this Suit, we muſt ſuppoſe that Sergius demanded an Abatement in the Price, up- 
on the account of the Right of Servitude, which had been heretofore apparently reſerved upon the Houſe, when it was fold to Ma- 
ris, which made it of a leſs Value; for he affirmed, that ſince that Servitude was known, no body asked the Price of it. 

2 Ulpian's Words are, Hæc ita vera ſunt, fi emptor ignoravit ſervitutes, quia non videtur efſe celatus, qui ſcit 3 negue certiorari 


debuit, qui non ignoravit. 
3 To this belongs that of Horace, Lib 


reckoned up his good Qualities, adds, 


Semel hic ceſſavit ; &, ut fit, 

In ſcalis latuit, metuens pendentis haben. 
Des nummos, excepta nihil te fi fuga læ dat, 
Ille ferat pretium, pena ſecurus, opinor. 
Prudens emiſti vitioſum : dicta tibi eſt lex. 


Add. I. xxix. t. 5. I. 1. ſ. 33. D. De Senatuſe. Silaniano. Lib. xxi. t. 1. D. De Adilit. edicto, |. 17. ſ. 10. 
1 P/utarch's Words are, Tvivreg wv SixeidTepov A Big , I; Big d νον,νναν,, ap rd 1yTTWOv AqLBAvev. 


2 Cicero's Words are, Verbo jam uno repellar, Emi, inquit. 


. II. Ep. ii. ver. 14, Cc. where he brings in a Fellow ſelling a Slave ; who, after having 


This Boy was faulty once, he ſtay'd at Play, 

And, when he fear'd the Laſh, he ran away ; 

Buy, if you like him now, his Faults are told, 

The Dealing's fair, and he may take your Gold,” 5 


And ne'er be thought a Cheat for what he ſold. 
Mr. Creech. 


Primum fi id quod vis, tibi ego concedam, ut emeris guæro, 


cujuſmodi tu judicia Rome putaris efſe, fi tibi hoc guenguam conceſſurum putaſti, te in Prætura, atgue imperio tot res, tam pretioſas, on- 
neſque denique res, que alicujus pretii fuerint, tota ex Provincia coemifſe. Videte Majorum diligentiam, qui nibil dum etiam iſtinſmodi 
ſuſpicabantur, veruntamen ea gue parvis in rebus actidere poterant, providebant. Neminem, qui cum poteſtate, aut legatione in pro- 
vinciam efſet profectus, tam amentem fore putaverunt, ut emeret argentum ; dabatur enim de publico, ut veſtem, prebebatur enim legivus3 


mantipium putaverunt, quo & omnes utimur, & non præbetur d populo. Sanxerunt, Nt 


Quis EMERET MANCIPIUM, NIS. 


in DzMorTuit Locum, { quis Rome effet cemortuus ? Ino, fi quis ibidem : non enim te inſiruere domum tuam woluerunt in 
provintia, jed illum ꝝſum provincie ſupplere. Yue fuit cauſa, cur tam diligenter nos in provincia ab emptionibus removerent ? Hee, Ju- 
dices, quod putabant ereptionem efſe, non emptionem, cum venditori vendere ſuo arbitratu non liceret. In provinciis intelligebant, fi is, gui 


et cum imp 
uam eſet, quanti vellet, aufer ret. 


erio & poteſtate, quod apud quemgue et, emere villet, idque ei liceret, fore uti, quod guiſque vellet, five et winale, five 


Man, 


. ͤ (—li!!ß ...... 


rr 


Cn. III. ohſar vad in 


Man, in his Province, could buy a Slave, but in the 
room of a dead one; for they lool d upon it to be 
plundering, and not purchaſing, when the Seller could 
nut fell at his own Rate. And in a Province, they 
were convinced, that if the Governor, back'd with 
Power and Authority, ſhould be permitted to buy what 
be pleas'd, it would be brought to that paſs, that he 
would have whatſoever he had a fanſy for, whether 
expo d to Sale, or no, and at his own Rates. Add. 
I. xviii. e. 1. I. xlvi, Ixii. D. de contr. empt & I. xlviii. 
t. 1 . L. penult. D. ad L. Jul. repetund. L. vi. J. 2. f. 20. 
L 1 1. de his que vi metuſque cauſa, &c. Conſtitut. 
Sicularum, J. 1. t. 88. ſ. 1. Tacitus, Ann. xiv. c. 14. 
in fn. When the Purchaſer can force him to it, 
© the Seller lies under a Neceſſity of parting with 
« his Goods. Hither may be referr'd what Dio 
© Caſſius relates of Ceſar, 1. xlii. who, after Pompey's 


Defeat, ſeized upon that Money, which he had no 


te other pretence of Levying, than under the ſpecious 
“Name of a Loan, tho' otherwiſe he had taken it 
© by Force, as if it had been his Due, and never had 
< any deſign to reſtore it.” But yer à ſometimes 


the Subject may be forced by the Government in 


Matters of Sale or Hire : As when Merchants are 
obliged to fell that which the Government is in 
great Want of ; or when their Waggons or Ships, 
or they themſclves are preſt; which, when the Good 
or Neceſſity of the Publick requires, and a juſt Rate 
is paid, may be fairly allowed of. Sometimes too, 


the State obliges us to buy ſuch a ſort of Commodity, 


of this or that Man only, and no where elſe. 

VII. But tis plain, that in gainful Contracts this 
Equality does not take place; for where an Equality 
is to be obſerved, the Contract ceaſes to be gainful 
But when a Preſent is made by way of Recom- 
pence *, the Contract is ſomething like Hiring. 


And yet, in a Charge, or a Commiſſion, an Equality 
may ſometimes be regarded, tho indire&ly, and by 
Accident; for if any thing, - beſides Labour, has 
been laid out in ſoliciting the Buſineſs, or managing 
the Charge, it ought exa&ly to be refunded. An 
the Reaſon is, becauſe in ſuch Contratts as theſe 
the Labour is given gratis, but the Expence ta- 
citly agreed upon to be repaid b. | 
VIII. But in chargeable Contrafts an Equality is 
to be ſo ſtrictly regarded, that if one Party has re- 
_ more than his Due, he muſt not Ge ws 
erplus, upon preſumption that it was deſigned. 
for a Gif. For Men — enter into ſuch ſort of 
Contracts, with a Deſign to give any thing. And 
therefore ſuch a mixt Contract muſt not be preſu- 
med, unleſs the Party cxpreſly conſents to it, or it 
appears that he knew the Thing to be under- rated. 
An Example we have in Pliny, l. vii. Epiſt. 11, & 14. 
where he ſays, © He had, upon the ſcore of Friends 
* ſhip, ſold Lands for leſs than they are worth. Ir 
© was generouſly done of Scævola, who. being upon 
© a Purchaſe, bid the Proprietor tell him, in one 
© Word, what he would have for the Eſtate ; who 
© when he had done it, Scævola told him he had 
* underyalued it, and gave him 10000 Seſterces 
4 more than his Bargain.” Cic. OF. I. iii. c. 15. 
IX. From what has been ſaid, it follows, that al- 
tho? all the Faults have been expos'd ©, and nothing 
demanded more than what was ſuppoſed to be the Va- 
lue ; yet if afterwards there appears to have been an 
Inequality, without any Fault of the Contractor (as 
ſuppoſe ſome Blemiſh lay undiſcovered, or they miſ- 
took the Price) it ought to be corrected, and Amends 
made to the Sufferer l. Nor is it neceſſary by the 
Law of Nature *, that this Inequality ſhould exceed 


the half of the juſt Price. For that famous Law ©, 
which 


8 my Mr. BaxBEYRAC's NOTES on S vn, vii. 
The Words are, In ſummd ſciendum eft, mandatum, niſi gratuitum fit, in aliam formam negotii cader?. Nam mercede 


comtitutà, zncipit locatio & conduct io e & (ut generaliter dicamus) quibus caſibus ſine mercede ſuſcepto officio, mandati Je de- 
paſiti contrabitur negotium, in caſibus intervenienti mercede locatio & conductio intelligitur contrabi. 


Vid. S. Fin. inſtit. 


dato, I. 3. t. 27. ſ. 13. & D. I. 16. t. 3. I. r. ſ. 9. D. Depoſ. c. I. 1. 5. 
*The Raman Lawyers call it Honorarium. See Digeſt. /. 11. f. 6. Si nenſer falſum dixerit. leg. 1. princ. &. I. 50. t. 13. 


De extraordinariis cognitionibus, c. leg. 1. $10. 


This Fiction of Law is no ways neceſſary. The Maxims of Equity are ſufficient only to ſecure to him, who has 
received a Truſt, or who is charg'd with another Man's Buſineſs, his Damages and Expences, which he is at in ſerving the 


Perſon that has entruſted him, or given him a Commiſſion. 
. So the foregoing Chapter, $ 10. Note 1. 


2 See J. 3. c. 3. $12. above. 
4. t. 1. 44. J. 2. C. de reſcinden. vendit. 


b Vid. I. 12. prin. D. depoſiti. d. 1. 
4 Add. J. 19. f. 1. /. 13. Princ. ſ. 1, 2, 3, 4. D. de act. emp. & l. 21. f. 1. I. 1. / 2. D. de ædilit. edicto. 


c V. Grot. I. 2. c. 12. , 12. 
e Cod. lil. 


by the L 


OS | Mr. BazzevRraAc's NOTES on G . | | | 
The Words of the Code are, Rem majoris pretii, fi tu vel pater tuus minoris diftraxerit ; bumanum eſt, ut wel pretium 
te reſtituente emptoribus, fundum venundatum recipias, auteritate Fudicis interredente; vel fi emptor elegerit, quod deeft juſto 
pretio, recipias. Mr. Thomaſins has publiſh'd a curious Diſcourſe upon this Law in 1706. under this Title, De Æguitate ce- 
revring Legis 2. Codicis de reſtind. dend. & ejus uſu praftico: Of which this is the Abridgment of the moſt conſiderable 
Matters in it; A Sale or Contract made null for the Smallneſs of the Price, altho' there was no Deceit or Force other- 
wiſe uſed, was not known before Diocleſian. From that time it hath been a Maxim current among the Lawyers, that 
wy of Nature every one may make as advantagious a Market for himſelf as he can, and to that End may make 
uſe of all innocent Artifices. Whence they began to make uſe of ſuch ſharp Terms as theſe, circumſcribere, circumvenire, which 
are commonly taken in the worſt Senſe. See the Notes 1, 2. of the following Paragraph. After Dioc/e/fan, the Emperors 
Con/?antine the Great, Gratian, Valentinian and Theodofius, Honorius and Arcadius repeal'd that Law of that Pagan Emperor. 
Venditionis atgue emptionis fidem, nulla circumſcriptionts violentia factam, rumpi minime decet. Nec enim ſola pretii vilioris 
guerela, contraftus ſine ulld culpa celebratus, litigioſo ſtræpitu turbandus eft, Leg. 1. See alſo Leg. 4, and 7. Dioctefan him- 
ſelf ſeems to have retracted it at length, as appears by another Reſcript, which is found under : ſame Title of the Code, 
and which is cited in the next $ Note 5. Tis true, that at the End of that Law we find'a Clauſe conformable to the 24 
Law there treated on; but when we examine the foregoing Diſcourſe, tis only a Clauſe put in by Fribonian; for if the Rea- 
Tons alledg'd in the 8th Law be good, as they really are, they — that a Contract ought not to be nulled, unleſs one of 
the Contractors has paid more by the half, or received one half leſs than the Thing is really worth. There are all the Signs 
in the World that the End of the 2d Law, where the Meanneſs of the Price, which nulls a Contract, is fixed to half the 
full Value of the Thing, is an Addition of Tribonian's : For beſides, that it might have been better placed among the fore- 
going Words, the Laws of the Theodoffan Code contradict it, and ſimply and in general difallow the Nullity of a Contract, upon 
the Account of the Smallneſs of the Price alone ; and there appears no Footſteps of any Diſtinction of what is above or 
low the true.Price. _ Tribonian having found in the Gregorian and Hermogenian Codes, whoſe Compilers not dreaming to 
bring the Civil-Law into the Form of a Syſtem, had gathered together all the Imperial Conſtitutions and Ordinances before 
FN Rr | | 
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which refuſes Relief, but where the Inequality is ſo 
notorious, is purely poſitive, and founded principal- 
ly upon this, That it would be impoſſible to di- 
Hatch Buſineſs, if the Magiſtrate might be appeal'd 
to for every little Injury of this kind. And beſides, 
the Nature of the Market requires that we ſhould 
look about us, if we would not be deceived for 
whatever Rate the Seller puts upon. his Goods, the 
Price is ultimat ly determin d by the Buyer a; tho 
indeed the Determination of this Law is too groſs. 
For tho the Magiſtrate ought not to be troubled for 
every Trifle, yet I ſee no Reaſon why he ſhould not 
relieve me, if I have been very much injur'd, altho' 
not half in half: As if I ſhould ſell a Houſe worth 
900 J. for 6007. tis hard I ſhould be debarr'd the 
Benefit of the Law, for the Recovery of the 3 00 J. 
when in much leſs conſiderable Caſcs an Action is 
allowed me. And therefore, as a {mall Damage, e- 
ven in the Law of Nature, is not ſufficient to break 
off a Bargain ; ſo where the Damage is great, altho' 
it amounts not to half the juſt Price *, the Bargain 
ought to be reſcinded, or the Price made up. And 
this Greatneſs of the Damage is to be eſtimated, ei- 
ther by the Exorbitancy of the Price, or the Poverty 
of the injur d, which ſometimes renders the Loſs in- 
tolerable to him, which a richer Man would not be 
ſenſible of. Nay, even where the {aid Law is in 
Force, the Buyer is obliged, in Conſcience, to make 
up a very great altho it comes not up to 
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half the Price; for that Law only deſigns the Eaſe 
of the Magiſtrate, and not that one Man ſhould b: 
a Gainer at another's Loſs. Indeed they do well to 
extend the Benefit of the Law to theBuyer 3, as 
well as to the Seller; which too, they tell us, is to 

be extended to all other ſorts of Contracts. 
Among the Fetus b, if one defrauded another, 
whether Buyer or Seller, the Law afforded no Relicf, 
if the Cheat came under the Sixth Part of the juſt 
Price. But if it exceeded the Sixth Part, the Buyer 
might either immediately, or at any time during the 
Negotiation, reſcind the Bargain, and recover the 
whole Price: But if the Seller had been the Sufferer, 
he was never barr d from making a Recovery. And 
the ſame Law obtained in the Bartering of conſuma- 
ble Commodities, as of Fruit, Corn, and ſuch like. 
But the Few only, if injur'd, enjoy'd the Benefit of 
this Law; and not the Gentile, if injur d by a Jew. 
X. To what has been ſaid, the Roman Lawyers 
have taken a great deal of Pains to reconcile a Paſ- 
ſage in the Digeſts ©, Which ſays, That in Buying 
and Selling the Parties may * naturally over-reach 
one another, Ot which Grotins 4 ſcems to give a 
good Explication. For he ſhews, that may and muſt 
do not always denote that it is lawfal, but only 
that it is ſo far permitted, as that the Sufferer can 
have no Remedy, in caſe the other inſiſt upon the 
Bargain, and, being tax'd of Injuſtice, replies, that 
it was nothing but what was agreed upon betwixt 
them: 


- Conſtantine, not troubling themſelves whether they agreed one with another, or not. Tribonian, I ſay, having found theſe 
two Reſcripts of Diociglan, of which the laſt was directly contrary to the firſt, but appearing to him nevertheleſs equi- 
table, believed that they might be reconciled by a Diſtinction, which he annexed to each of them. After this he ſup- 
preſs'd the 1 and 7th Laws of the Theodoſian Code, becauſe they could not eaſily be accommadated in any ſuitable man- 
ner, to his Notions; and tho? he retain'd the 4th, which is now the 15th in the Title of the Fu/#irian Code, he made ſeveral 
Alterations in it, that it might make for his Purpoſe evidently, as among others this: Inſtead of Repetitionis in Religuum, 
PRETII .NOMINE FILIORIS, copiam minime conſeguatur, as the Laws of Gratian, Valentinian, and Theodoſius import, he put, 
PAULO vilioris pretii nomine, &c. This manifeſt Corruption made all that he had to ſay of Diocleſtan's two Relcripts plau- 
fible. And I will add, cho' Mr. 7. M e did not obſerve it, that there is Reaſon to believe, that in Book VIII, the Word Pauls 
is alſo inſerted in the ſecond Period, before Minore pretio. The Canon-Law having afterward approved the Foundation of 
the Law of the Juſtinian Code, it was look'd upon as a Concluſion flowing from indiiputable Equity, and paſſed for a 
Rule in all the Courts, except Magdeburg; where ſuch Political Ordinances are almoſt quite aboliſhed. Nevertheleſs 
Mr. Thomafius maintains, that it cann't be brought into Practice, becauſe the common Price, by which the Damage muſt 
be regulated, is very changeable and uncertain ; ſo that it is very hard to fix a Moiety or a Quarter, c. Further, a 
great Damage, ſuch as that we are ſpeaking of, cann't be done in a Contract, without ſome great Grief to one of the Contractors 
at leaſt, and then there's no need of Dzor/efian's Law; or the Fault may be on both Sides; and then we muſt judge according 
to the Principles eſtabliſhed above; Lib. 3. c.6.$ 6. See more in the following Note. | 

= But Mr. Hertius obſerves here and in his Diſcourſe De Lytro, Sect. 2. $ 22. How doth this agree with what our Author 
ſays, c. 1. $ 8. of this Book ? Grotizs alſo ſays, That as to outward Actions, the Incquality to which both Parties have con- 
ſented, and there has been no Lying nor Concealment of any thing that ought to have been diſcovered, ſuch an Inequality 
_ paſſes for Equality; fo that in the Civil Law, no Action in Juſtice lay before the Conftitution of Diocleſfan Ci. e. before Law 2. 
ſpoken of in the foregoing Note.) Likewiſe, between ſuch as are united only by the Law of Nations, no Reſtitution can be 
required, nor any Man be forced to make good ſuch Damages, J. 2. c. 12. $26. 7.1. It is true that he adds, that this is on» 
ly an outward Permiſſion, which is of no Force in Foro Conſcientiæ, tho' it may be ſtrengthened by Cuſtom. But this ſuppo- 
Ech, that the fixing a Price in Contracts is grounded on the Nature of Things themſelves, or depends on the Will of a third 
Perſon; whereas the Truth is, that laying aſide all Fraud, and all Orders of the Civil Law, tis the Conſent of Parties that fixes 
the juſt Price; ſo that after their Agreement, there is no Injury done contrary to juſtice, properly ſo call'd. See Mr. Thomaſi- 
urs Diſcourſe, quoted c. 2. 8 1 — Se. Lis another Caſe to determine, whether we may commonly uſe this Right (See c. 1. 
$9. Note 1.) or whether we do amiſs in uſing it againſt the Laws of Liberality and Bounty, which require our Help to our 
Neighbour in his Need, and not to make an Advantage of his Want or Misfortune. Upon which Account he that compoſed 
Dioclefian's Reſcript, may be freed from the Blame which Mr. Thomaſius charges on him, ſup. S 32. that he confounds the Rules 
of Humanity and Juſtice : For in the Stile of the Raman Lawyers, Humanum e/?, ſigniſies, I is Juſt, Equitable, and Reaſona- 
ble, c. See, for Example, Code l. 1. f. 14. De Legib. & Senatus conſ. & Leg. 8. 8 

3 Cujacius maintains, Obſervat. xvi. 18. & xxiii. 32. that it was not allowed by the Roman Law. 


To which may be applied chat of Cicero, of J. 3. c. 17. Laws and Philoſophers provide againſt Frauds different Ways; 
« the Laws regarding only Matters of Overt Act, whereas Philoſophers judge according to Equity and Reaſon.” d Selien 
de F. N & G. I. 6. c. 5 d bet, . 2 L. 2. . 12. . 26. 1 


M,. BaxBEYRACS NOTES on Xx. 

1 Tem Pomponius ait, in pretio emptionis & venditionis naturaliter licere contrabentibus ſe circumpenire. Digeſt. 1. 4. t. 4. 
De Minoribus, Leg. 16. 8 4. 6 | 

This Explication of the Word, Naturally, is not proper; for it is never taken by the Roman Lawyers ſo far as I know, for 
Cuſtom ; and tho? it may ſignify ſo in Authors, yet it follows not, that we may ſo explain it here. Nothing is more common in 
the Body of the Law, than to ſignify by Natura/iter, a Thing agreeable to natural Reaſon, or the Law of Nature; and fo it is 
to be underitood here. And ſo circumwvenire (or as another Law has it, circumſcribere) ſigniſies here any Innocent Art to get as good 
a Bargain as we can. The Word Dolus here is taken in a good or bad Senſe ; and fo Lucretius uſes the Word Decipere, in theſe 


Verſes: | 
That th' careleſs Age of Boys may ſo be cheated, 


Ut puerorum tas improvida Kalten, 5 
: And being deceived, may not be defeated. 


— Deceptague nom capiatar. 
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Cray. I. Concerning the Equality, &. 


them : And he that won't open his Eyes, as the 
Saying is, muſt open his Purſe. Add. Lex Cu- 
javior. t. 15. c. 9. J 1. and Capitulare Caroli, 
J. v. c. 210. In Xenoph. de Memorab. Socr. 0, ii. 
towards the End, this Rule is given, Tis a Piece 
of good Husbandry, when a valuable Thing can be 
bought cheap, to buy it. 
Cicero's in Gellins, |. xii. c. 12. Vid. Sen. de Bene- 
ficiis, J. vi. c. 38. Where he diſputes whether De- 
mades did well at Athens, in condemning one who 
got his Livelihood by providing Things neceſlary 
for Funerals, having prov'd that he deſired a quick 
Trade, which could not be without the Death of 
a great many People. Add Capitulare Caroli, l. i. 
c. 131. As for the Inſtance of Jalob , his 
Crattineſs is the more excuſable, becauſe he had 
to do with a defigning Man, who endeavoured 
every way to over-reach him, * and who impos'd 
hard Conditions upon him, giving him only half 
of the Young for keeping his Sheep, and yet ma- 
king .him ſtand to all Accidents. So alſo the 
Word naturally b does not always fignify what 
ought to be done by, or what is congruous to the 
Law of Nature, but what is cuſtomary, as, 1 Cor. 
xi. 14. Doth not even Nature i:felf teach you, 
that if a Man have long Hair, it is a ſhame unto 
him? Yet here the Word Koway, to have long 
Hair, may be taken for too nice a Care in adorn- 
ing the Hair, which Women ſeem to claim as 
their Right, and which ſcem too effeminate in a 
Man „ Tho' indeed it is diſagreeable to the 
Dictates of natural Reaſon for a Man to aſſume 
that Habit, which Length of Time has appro- 
priated to Women, and by which their Sex is 
diſtinguiſh'd from ours. But to return to the 
Matter in hand. Lib. iv. t. 44. J. xXlviii. C. de reſcind. 
vendit. © It is the conſtant Way of Buying 
and Selling, for the Buyer to beat down the 


Price, and the Seller to raiſe it, till after many 


* Words on both Sides, the former riſes in his 
< Bidding, and the latter falls a little from his 


Add a witty Saying of 


479 


© Demands ; at laſt they agree in a certain Price.” 
Anacharſis in Diogenes Laertins, B. i. ſ. 105. did 
not abſurdly call the Market, A Place to cheat 
© one another in, and deſtin'd to Covetouſneſs. 
Add. 1. xviii.t. 19. D. de ædilit. edicto. Every Man 


has naturally a great Deſire of increaſing his Stock, 


and therefore Trade could hardly be carried on in 


a Society, were there not ſome Incouragement for 
Induſtry. Vid. J. xvii. D. de Contrah. empt. He 
© deſerves to be laugh'd at, who ſuffers himſelf to 
© be impoſed upon. Plin. I. i. c. 24. princip. © To 
© make a bad Bargain is the more ungrateful, be- 
* cauſe it expoſes the Folly of the Maker.” 
An tibi mavis 
Inſidias fieri, pretiumque avellier ante, 
Quam mercem oftendi ? 

Hor. Sat. I. i. ſ. 2. v. 103, 104, Io. 


Would you be cheated ? the Occaſion's fair, 
Since you would buy before you ſee the Ware. 
Mr. CREECH. 


Beſides, each Party ſeems by tacit Conſent (ſince an 
exact Equality, even by the niceſt Scrutiny, is ſo 
difficult to be determin'd) to indulge one another 
the Liberty of deviating a little from the true Price. 
And therefore it ſeems to be the received Law of 
the Market, that every one ſhould be free to make 
his beſt Advantage of Buying and Sclling, provided 
there be no Deceit in the Commodity itſelf 4. 
For if there be, the Opinion of Fulgentius e will 
take place, who ſays, That Mercury was there- 
fore ſuppoſed to be the God of Trade aud Thievery, 
becauſe there is no Difference between the Cheating 
and Lying of a Tradeſman, and the Robbery and 
Perjury of a Thief. The Ephori fined a Young 
Man for Buying a Farm at a cheap Rate; 
* and the Reaſon they gave, was, Becauſe fo 
* young a Man was ſo much given to Lucre. 
Al. J. H. I. xv. c. 44. | 


Mr. Thomafius ſupra 8 29. prefers another Explication, but not ſo exact or natural, tho' in the End it comes much to the 
ſame. It ſeems alſo to me, that in the Law of the Digeſts, /ib. 19. tit. 2. lacat. &c. Leg. 22. 5 3. Theſe Words, quod pluris & 
minoris fit, fignify that which is worth more or leſs, and not what the Buyer eſteems leſs worth, and the Seller more, at the 
Beginning of a Market, as that able Lawyer underſtands them. | | | 

3 See Mr. LE CLEer c's Note upon Ger. 31. 12. | 74 

4 St. Paul ſpeaks there only of the Cuſtom that was ſettled in his Time; from which he could not depart without a 
Mark of Singularity, and offending againſt common Decency. The Word, Nature, is often oppoſed to Inſtruction, and we 
_— that Cuſtom is a ſecond Nature; ſo that we have no need of a Maſter to teach us, what has been once ſettled in a 

Country. ; 

5 Te wil be convenient to ſet down the Law entire, for the Reaſon alledged by me Note 1. of the preceeding Paragraph: 
Si voluntate tus fundum tuum filius tuus venundedit, dolus ex calliditate, atgue inſidiis emptoris argui debet, vel metus nortis, 
vel cruciatus corporis imminens detegi, ne habeatur rata venditio. Hoc enim ſolum, quod paulo minore pretio fundum venditum 
ignificas, ad reſtindendem vonditionem invalidum eft. Quod fi videlicet CONTRACTUS emptionis, atque venditionis cogitaſſes 
JSubſtantiam, & quod emptor viliore comparandi, venditor cariore diſtrabendi votum gerentes, ad hunc Contractum accedant, vixgue 
poſt multas content iones paulatim venditore, de eo, quod petierat detrabente, emptore autem huic, quod obtulerat, addente, ad certum 
conſentiant PRETIUM, profe&o perſpiceres, neque bonam fidem, quæ Emptionis atque Venditionis conventionem tuetur, pati, neque 
ullam rationem concedere, reſtindi propter hoc conſenſu finitum contractum, vel ſtatim, vel poſt pretii quantitatis diſceptationem, niſi 
minus dimidia juſti pretii, quod fusrat tempore Venditionis, datum effet, E lectione ¶ jam] emptori preftita ſervandd. Cod. I. 4. 
t. 44. De reſcind. Vendit. Leg. 8. See the Title De Ædilitio Edicto, Leg. 18, 19. & de contrahendà emptione. Leg. 71. 

a Cen. 31. 39. b Mornacius upon the Words naturaliter licet circumwenire, explains naturaliter by eugugs dexterouſly ; 
but he is in the wrong: For that Word does not belong to circumwvenire, but to licet. s According to that of Ovid, Ep. 
4. Heroid. v. 75, Sint procul à nobis juvenes, ut famina, compti. 4 Add Mich. Montaigne, ES. B. 1. c. 20. 
© Mytholog. I. 1. c. 23. | | 
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Book V. 


CHAP. IV. 8 
Of gainful Contracts in particular. 


1. What a Commiſſion is, v. Wpetber a Commiſſion can be ſatisfied by an E- 
11. The ſpecial Reſpef# had to it by the Romans. ivalent ? ip at F 4 
111. The Perſon Commiſſioned ought to be very diligent. | vi. Of a Loan, and how it differs from a voluu- 
iv. How far he ought to be indemnified. _ - tary Grant. | ET 


vir. Of a Charge. 


E come. now to conſider ſome of the indeed does not directly and in itſelf, preſuppoſe 
principal Contracts more particularly; Property and the Price of Things, but only by Ac- 
which, tho they have been handled ve- cident, fo far as the Perſon giving the Commiſſion is 

ry copiouſly by the Roman Lawyers, yet, ſince moſt concern'd to repay to the Perſon receiving it, what- 

of what they have ſaid, has been taken from the Law ſoever Charges he happens to be at in the Manage- 
of Nature and Nations, may fairly be brought back ment of it: for his Labour only is ſuppos d to 
to their proper place. Of gainful Contracts * the be promis d gratis. Now, if any Man undertakes 

Chief ® is a b © Commiſſion *, whereby one Man un- another's Buſineſs, unknown to him, and mana- 

dertakes gratis another Man's Buſineſs, at his Re- ges it with Succeſs, the Roman Law allows him 5 

queſt, and upon his Authority. This Contract an Action for Buſineſs done, which is founded up- 


2 Here our Au thor, as has been obſerved in another Place, has forgot to mention Donations between Parties living as 
Principal Contracts. See his firſt Note upon this Section. d Mandatum. « See what. we have ſaid upon this in 


B. 3. c. 9. 


gr Rs MM. BaxBevYRac's NOTES on Chap. IV. F. I. 

Donations or Gifts ought to have been treated of firſt; and I wonder this Author has faid nothing of them. I ſpeak 
here of Gifts among the Living; for Gifts among the Dead are diſcourſed of J. 4. c. 9. S 9. This Author in his Abridg- 
ment of the Duties of a Man and Citizen, J. 1. c. 12. f. 13, 14. oppoſes a free Alienation of Property or Gift to a Contract. 
That which made him not to range Gifts with Contracts, was, without doubt, the great Reſpect he paid the Ronan Law in 
that Place, which nevertheleſs calls them ſometimes a Contract, as in Code, J. 2. f. 20. De his gue vi, metuſque ca"ſa, geſta ſunt, 
Leg. 7. &. I. 7. t. 39. De Præſcript. 30. aut 40. annorum, Leg. 8. princ. which, according to Mr. Thomaſius, De Arrhis Enp- 
tionum, 5 51. is the Effect of the Careleſneſs and Harſhneſs of the Language of the Lawyers at that Time. I ſhall therefore 
briefly treat of Gifts among the Living in this Place. A Donation then is a Contract, by which we transfer freely the Pro- 
perty of a Thing that belongs to us, to another Perſon, who accepts the Benefit, whether we releaſe it to him the ſame Mo- 
ment, or reſerve to ourſelves the Uſe and Poſſeſſion; ſo that the Contract is an Effect of Liberality, and the Giver actually 

parts with the Property of his Goods before his Death. By the Roman Law itſelf a bare Agreement makes the Act valid. 
Ses e. . * Note 6. above. If the Gift be truly and lawfully made, it cann't be revoked without very great Reaſon. Aliæ 
autem Donat iones ſunt, que fine ulld mortis cogitatione fiunt, quas inter vivos appellamus gue fi fuerint perfectæ, temere 
revocari non poſſunt. Perficiuntur autem, quum Donator ſuam voluntatem ſcriptis, aut ſine ſcriptis, manifeſtaverit, Inſtit. J. 2. t. 7. 
Dat aliquis ea mente, ut ftatim velit accipientis fieri, nec ullo caſu ad ſe reverti, & propter nullam aliam cauſam facit, quam ut liberali- 
tatem & munificentiam exerceat. Haec proprie Donatis appellatur, Digeſt. I. 39. t. 5. Leg. 1. princ. Abſenti, five mittas, qui fe- 
rat, five quod ipſe habeat, ſibi habere eum jubeas, donari recte poteſt. Sed fi neſtit »———— Donates Rei Dominus non fit, &fc. ibid. 
Leg. 10. Non poteſt liberalitas nolenti acquiri. ibid. Leg. 19. S 2. Tis, for Example, a good Reaſon, 1. When the Receiver 
does not ſatisfy the Charges and Conditions upon which the Gift was beſtowed. Generaliter ſancimus omnes Donationes lege 
confettai firmas, illibataſgy; manere, ſi non guaſdam conventiones, five in ſcriptis donationi impoſitas, five fine ſcriptis 
habitas, quas Donationis Acceptor ſpopondit, minime implere voluerit, Cod. 1.8. t. 54. De revocand. Donat. Leg. 10. We 
muſt alſo place in the fame Rank, 2. The great Ingratitude of the Receiver, viz. If he makes an Attempt upon the Life or 
good Name of the Giver; if he has offered to him any great Wrong or Violence; if he has maliciouſly cauſed him any con- 
ſiderable Loſs or Damage; if the Giver, being reduced to great Neceſſity, he refuſes to relieve him; altho', according to 
moſt Interpreters, this laſt Caſe is not contain'd in the following Law. Si non donationis Acceptor ingratus circa Donatorem in- 
veniatur, ita ut Injurias atroces in eum effundat, vel manus impias inferat, vel jacturæ molem ex inſidiis ſuis ingerat, quæ non leren 
cenſum ſubſtantia Donatoris imponat, vel vite periculum aliquod ti intulerit, ibid. We may add alſo, 3. The unexpected Birth 
of a Child, which happens to the Giver; for it is to be preſumed, that he would have kept his Goods for his Children, 
if he had had any; and fo he gave with this tacit Condition, that if he had any Children, his Gift ſhould be null. 
Si unquam libertis Patronus filios non habens, bona omnia, vel partem aliquam facultatum fuerit Donatione largitus, & poſtea 
ſuſceperit liberos, totum quicquid largitus ſuerat, revertatur in ejuſdem Donatoris arbitrio, ac Ditione manſurum, ibid. Leg. 8. 
et ſeveral Interpreters maintain that he ſpeaks only of the Cate expreſs'd, viz. A Gift beſtow'd on a Freeman, by him who 
had been his Maſter, and given him his Freedom. See Vinnius on the Iuſtitutes, I. 2. t. 7. $2. But were it ſo, twould be a 
ure civil Conſtitution ; for if we conſider the Law of Nature only, the Reaſon which authorizes a Revocation here, ought to 
of Force as to all other Perſons. But it is true only, when the Giver beſtows all his Goods, or the moſt Part; for when 
the Gift is inconſiderable, in compariſon of what the Giver has left, we may reaſonably preſume that he may not do it, and 
that he had ſome Hopes of Children, eſpecially if the Receiver is not well furniſh'd himſelf. 4. A Gift may be revoked in 
art, when the Giver has not reſerved Goods enough to portion ſuch Perſons as he ought not to Kanbertt; for in this Caſe the 
eceiver ought to return enough to make up a Portion for ſuch as have a Right, and of which the Giver cann't diſp5ſe to their 
Prejudice. See Code l. 3. t. 29. De inofficitfss Donationibus, & t. zo. De inofficiefis Dotibus. But chiefly Mr. Dau uA T's Laws, 
in their Natural Order. Part 1. J. I. f. 10. ought to be conſulted. 


* See Mr. N 00DT's Probabil. Fur. l. 4. c. 12. & ult. where he diſtinguiſhes hetween a Commiſſion, and certain Things 


} mi 
* 


which may be confounded with this fort of Contract, tho' they have no relation to it. | 

The Expreſſion of the Raman Law, Utiliter gerere, ſignifies only to do a thing. for the Advantage of him for whom we manage, 
which Prudence engages us to do, and tis likely he would have done himſelf; ſo that provided it is net our Fault, we need not 
brarrant the Succeſs, and we have Right to demand all neceſſary and needful Expences, tho' the Buſineſs has not ſo good an E- 


vent as was hopedfor. I autem, qui negotiorum geſtorum agit, non ſolum, fi efetum habuit negotium, quod geſts actione id — 
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carried on. Why do you undertake a Commiſſions 
as is the * Obligation between a Guardian and if you deſign to negleti it, or to make a Gain of 
a Minor b. EA | it? Why do you intrude your ſelf into my Con- 
II. The old Romans were extreamly exact and cerns, and by your pretended Kindneſs clog and hin- 
conſcientious in the Diſcharge of this Truſt. For der my Deſigns? Stand off, 1 can get another to do 


on what we may properly call a! tacit Commiſſion a, 


ture and Friendſnip *, the great Bands and Ce- which you think you can go through with, and which 
ments of human Society; and therefore deſervedly never ſeems heavy to thoſe who are not light them- 


Pretences ſhonld deceive one who lays himſelf open cauſe it violates the two mot ſacred Things, Friend- 
to their Mercy, by having too good an Opinion ſhip and Faith. For no Man commits his Buſineſs, 
of their Probity c. In private Affairs, ſays Ci- but to a Friend, nor truſts any, but whom he thinks 
cero, our Anceſtors thought guilty of the highef#® faithful. The greateſt of Villains therefore muſt he 
Crime, not enly him that managed his Commiſſion be, who breaks in upon Friendſhip, and at the ſame 
knaviſhly for his own Gain and Advantage, but time cheats him who had not been capable of being 
even him who was wanting in his Care; and there- thus cheated, had he not believed the Villain honeſt. 
fore judged the Breach of Trus# to be as bad as Cic. pro S. Roſcio, c. 38, 39. * Plantns Merea- 
Theft. For where we cannot be preſent our ſelves, tore, Act. ii. Sc. 3. v.42. A Young Man ſays to 


the Fidelity of our Friends is preſumed to ſupply our 
Place; which, whoſoever violates, impugns the Safe- 
guard of every Man, and, as much as in him lies, 
diſturbs Society. We cannot do every thing our 
ſelves; at ſome things ſome are better than others. require, that a Commiſſion ſhould be executed 
Aud therefore we contract Friendſbips, that by mu- with the utmoſt Diligence, altho' undertaken 


tual good Offices our common Advantages may be purely for the Benefit of the Perſon - intruſting 
| | | ic 


every Wiſe Man ought, in the firſt Place, to 
© look after a Commiſſion entruſted to him. 
III. For the fame Reaſon the Roman Laws 


exuſta eſt, vel ſervus obiit, aget negotiorum geſtorem. Digeſt. I. 3. t. 5. De negotiis geſtis, Leg. 10. S 1. Negotium gerentes alie- 
num non interveniente ſpeciali facto (and not pacto, as Mr. Bynker/hoek has prov'd well, Obſ. 1. 7.) caſum fortuitum preftare non 
compelluntur, Cod. I. 2. t. 19. De negot. geſtis. Leg. 22. It is not ſo with him who has gotten Poſſeſſion of what belongs to ano- 
ther diſhone{tly, who has been at ſome Expences for his Maintenance; ſor if the Work he has'employ'd them in comes to no- 
thing, 'tis ſo much the worſe for him, for he cann't retain the Thing, till he has recovered his Damages ; becauſe he muſt be 
thought to act for his own Intereſt only, without any Regard to the lawful Proprietors. On the contrary, he is anſwerable 
for all things that are loſt thro' his Negligence ; and the Owner of the things has an Action againſt him for managing his 
Affairs. This is the Determination of the Roman Lawyers. See Mr. Nood?'s Probab. Furis, J. 3.c. 9. I further ſay, That 


by the Law. of Nature _ 
to the other's Profit, and the Effect continued ſo that the Proprietor got by it. 


+ See what hath been ſaid above, J. 4. c. 13.S 5. note 11. | Wo. 
It is not neceſſary to ſuppoſe here either a tacit Commiſſion, or a Quaſi-Contraft, as the Roman Lawyers ſpeak. The 


great Maxim of the Natural Law is, That we ought to do no Man a Damage ; and if we have done any, to make 1t good again. 
This Law is ſo general, indiſputable, and indiſpenſable, that it is ſufficient to eſtabliſh all relative Obligations, as well of 
Guardians and Pupils, as of thoſe who have taken upon them the Care of others Affairs at their Requeſt, and ſuch as 
have faithfully diſcharged it. It were eaſy to prove it, if the thing were not clear in itſelf. See what is ſaid J. 3. c. 6. $. 2. 


My. BARBEY RAC NOTES on 5 11. 


* Mandatum,. niſi gratuitum, nullum eſt; nam originem ex officio & amicitia trahit, contrarium ergo eft officio merces inter- 
veniente enim pecunid, res ad locationem, & conductionem potius reſpicit, Digeſt. 1. 17. t. 1. Mandati vel contra, Leg. 1. 84. 

* Tully's Latin is, In privatis rebus, ff qui rem mandatam non modo malitio/us geffifſet, ſui guæſtus, aut commodi cauſa, verum 
etiam negligentius, eum majores ſummum admifiſſe dedecus exiſtimabant. Itaque mandati conſtitutum eſt judicium, non minus turpe 
quam furti. Credo propterea, quod quibus in rebus ipſi intereſſè non poſſumus, in his oper noſtræ vicaria fides amicorum ſupponitur, 
quan gui lædit, oppugnat omnium commune præſidium, & quantum in ipſo eſt, diſturbat vite ſocietatem. Non enim paſſumus omnia 
ter nos agere, alius in alia eſt re magis utilis. Tdcirco amicitiæ comparantur, ut commune commodum mutuis offciis gubernetur. 
Quid recipis mandatum, fi aut neglecturus, aut ad tuum commodum converſuris es? Cur mihi te offers, & meis commodis officio 
Simulato afficis, & obſtas? Recede de media, per alium tranſigam. Suſcipis onus officii, quad te putas ſuftinere poſſe, quod minime 

det ur grave iis, qui minime ii leves ſunt. Ergo idcirco turpis hav eft culpa, quod duas 1es ſanctiſi mas violat, amicitiam & 

Adim; nam neque mandat quiſquam fere niſi amicis, neque credet ei niſi quem fidelem putat. Perditiſſimi igitur eſt hominis, 

Jimul & amicitiam difſolvere, & fallere eum qui læſus non ett, niſi credidiſſet. | 
| 3 Plautus's Words are, Sæpe ex te audivi, Pater, rei mandate omnes ſapientes primum prevorti decet. : 


See above in B. 4. c. 13. f 7. b Vid. J. 44. 7. 7. J. $. prince f. 1. D. de Obligat. & Action. e Vid / 3. f. 2. 
J. 1. D. de bis qui not. infam. & l. 17. t. 1. L. 1. / 4. D. mandati, &c. 5 7 


M.. BARBEYRN ACS NOTES on $ 11. 


The Words of the Code are, Sue guidem quiſque rei Moderator, atque arbiter, non omnia negotia, ſed pleraque tx propris anima 
facit; aliena vero negotia eæacto officio geruntur, nec quidgram in eorum adminiſtratione neglectum ac declinatum culp4 vacuum eft, 
. 4. t. 35. Mandati, vel contra, Leg. 21. The Interpreters do not agree about the Degree of Care and Exactneſs, for want 
of kink the Perſon concerned is authorized to require Damages of him who has undertaken his Affairs, either at his own 
Inſtance, or the other's Requeſt. Some affirm that he is anfwerable both in the Management of the Affairs, and in the 
Commiſſion, for the leaft Fault; but others ſay 'tis ſufficient to attend the Affairs of another with that Application that he 
ordinarily does his own. See YVinnius upon the Iuſtitutes, 1.3. t. 27. $11. num. 2. & t. 28. $1. num. 3. and Mr. Hertivs's Pa- 
remie Juris Germanici, l. 1.c.35.$.2, 3. Nor may we wonder at ſuch a Difference of Opinions, ſince the Ryman Lawyers 
themſelves do not fully agree about the Nature and Degree of Negligence for which we are reſponſible in moſt Contracts, or, 
at leaſt, they expreſs chatnfelivg very ambiguouſly in the Writings that we have left us. This Mr. Thomaſius makes appear at 

.large in his Diſcourſe Printed at Hall in 1705, entituled, De uſu practico Defrine difficillime Juris Romani de culparum præſta- 
tione in Contractibus. He alſo obſerves there, that by reaſon of the infinite Variety of Circumſtances, it is impoſſible to ſettle 
any general Rule, which may extend to all Caſes in this Matter. As for myſelf, tis my Opinion, that in what manner ſoever 

we have taken in hand another's Buſineſs, or are charged with their Affairs, we are always obliged by the Law of Nature, 

independent on the Civil Laws, to do all we can in them, but not more, at leaſt, if we have not thruſt ourſelves W 


they look d upon it to be founded upon good Na- it for me. Dos undertake the Burthen of an Office 


had thoſe in Deteſtation, who under ſuch ſpecious ſelves : This therefore is the baſe? of Crimes; be- 


his Father, 1 have heard you often ſay, That 


fed ſufficit, ſi utiliter geſſit, & fi effeftum non habuit negotium, & ideo, fi inſulam fulſit, vel ſervum egrum turavit, etiamß infula 


„ ſuch a diſhoneſt Poſſeſſor deſerves, in Strictneſs, to loſe all his Expence, tho' he had ſome regard 
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it 2. Of this Cornelius Nepos gives us Atticus 
as a perfect Pattern bd. He never made any Pro- 
miſe, but "with great Care and Caution; for he 
did not think it a piece of Generofity, but rather 
Levity, to promiſe more than he could perform. But 
when: once he had undertaken any thing, he was as 
indefatigable in the Proſecution of it, as if it had 
not been his Friend's, but his own Concern : In ſuch 
a Caſe he look'd upon his Reputation to be at ſtake, 


than which nothing was more dear to him ©. 


But if we hope to ſucceed well in giving a 


Commiſſion, we ought to conſider and form our 
Opinion of the Man from his paſt Diligence, and 


the Tenor of his former Life: For he that truſts a 


profligate Perſon may thank himſclt for his Diſ- 
appointments, unleſs he particularly takes upon 
him to be more diligent than ordinary , and is 
capable of being ſo. We read a pleaſant Story 
of a Man 4 who had ſore Eyes, and came to a 
Horſe-DoRor for Relief; the Doctor anointed his 
Eyes with the ſame Ointment he us d amongſt his 
Horſes ; upon which the Man falls blind, and the 
Cauſe is brought before the Judge, who acquits 
the Phyſician; For if the Fellow, ſays he, had not 
been an 4/6 he had never applied himſelf to a 
Hor fe-DoGor. | | 

IV. On the other hand, the © Agent ought to 
be repaid whatever Charges he has been at in the 
Execution of the Commiſſion. For having promis'd 
Nothing gratis but his Care, Diligence, and Fi- 
delity, a tacit Compact is ſuppos d to have been 
made for the Repayment of Charges : And indeed 


penſive to him f. And the ſame holds good of 
any Loſs that happens by reaſon of the Truſt, 
but not of ſuch a Loſs as is only occaſioned ob- 
liquely by it: And therefore thoſe Damages only 
are to be made up, which directly proceed from 
the Commiſſion, and not thoſe which happen only 
by the Bye, whilſt the Buſineſs was on foot. Io 
this Purpoſe is that Paſſage in the Digeſts 8 : 
The Agent ſhall not account to the Perſon imploying 
him all the Expences, tho perhaps ſome of them he 
had not been at, were it not for his Commiſſion *, 
as if be has been plunder d, or ſhipwreck'd, or put 
to Charges by his own, or his Servant's Sickneſs - 
For ſuch Expences as theſe ought to be imputed to 
Chance, and not to the Commiſſion. Indeed, when 
a Man of his own accord, upon no other Motive 
than his own Good-will, takes upon himſelf the 
Management of ' another's Buſineſs *, he is ſup- 
pos'd willingly to run the riſque of all Caſualties, 
that unexpectedly happen in human Affairs. But 
the Caſe is alter d, when a Man is commanded to 
manage another's Buſineſs; for there he that com- 
mands is concern d to bear him harmleſs, ſince, 
in. this Caſe the Perſon in Commiſſion had not Power 
to act otherwiſe, But when a Man undertakes a 
Buſineſs in its own Nature hazardous and dange- 
rous *, he is ſuppos'd ( unleſs he expreſiy declares 
againſt it) to take upon him the common Acci- 
dents that uſually attend ſuch a Buſineſs n. 

V. It is a celebrated Queſtion, H/hether a Com- 
miſſion can be ſatisfied ly an Equivalent? which we 


find elegantly debated in Gelizs i. The Queſtion, 


it would be hard to render a Man's Kindneſs ex- ſays he, is, Lpether having a Commiſſion given, and 
| | 1 e „ Orclers 
and unneceſſarily upon a Thing, in which we could have no Proſpect of Advantage, or the Nature of the Engagements, either 
expreſs or tacit, into which we are entred, does not require a certain Degree of Ability and Accuracy, whether we can attain 
to it, or not. For I underſtand, by what we are capable of, all that a Man can do for himſelf in the Things which he is moſt 


concerned for. { See 8 6. note 2 ſollowing.) But let it be well underſtood, that we muſt not extend this beyond the End 


and Nature of a Contract; for we never engage to take care, or be at Expences extraordinary, nor to neglect other Affairs 
leſs important in themſelves, to attend other Mens, as perhaps one would do, if he acted for himſelf. Theſe Principles being 
laid down, *twill not be hard, in my Opinion, to determine, after an attentive Examination of Circumſtances, when Men 
are reſponſible for the Faults they have committed, in relation to Contracts. Hp 

* His Words are, Quicguid rogabatur, religios? promittebat, quod non liberalis, ſed levis arbitrabatur polliceri, quod præſtart 
non poſſit. 1dem in nitendo, quod ſemel admiſiſſet, tant erat curd, ut non mandatum, ſed ſuam rem viderttur agers. Nunquam 
ſüſcepti negotii ei ee eſt, ſuam enim exiſtimationem in ca re agi putabat, qua nibil habebat carius. | 
Our Author had better have obſerved, That, when we do not know the Character of a Perſon, we cann't require 
greater Care than he-uſually beſtows on what he loves beſt; for he cann't be thought to engage himſelf farther ; and it is 
not his Fault, if we have too good an Opinion of him, eſpecially if he has not contributed to beget it. 


| Mr. BARBEYRACS' NOTES on S iv. 
1 The Words are, Non omnia, que impenſurus non fuit, mandatori imputabit, veluti quod ſpoliatus fit à latronibus, ant 
naufragio res amiſerit, vel languore ſuo ſuorumgque.apprebenſus, guædam erogaverit. Nam hec magis cafibus quam mandato im- 


putari oportet. See alſo Mr. DAU ma T's Civil Laws in their Nat. Order, Part 1. l. 1. f. 15. Seck. 2. 8 6. 


2 But when he makes a Journey on purpoſe, as we ſuppole, the Loſſes which happen by Chance ought to be look'd upon 
as the real Conſequents of the Execution of the Contract; for if he had ſtaid at home, he had not been expos'd either to 
the Tempeſt or the Thieves. And ſo they ought to be put among the Expences of attending upon his Commiſſion. An- 
other thing is, when he falls fick ; for it is not a ſufficient Proof that it was an Effect of the Fatigues of his Journey; but 
if it were, he ought alſo to repay his Agent the Charges of his Sickneſs. But I am politive that he ought not to regard 
what it coſt him more than if he had been as home. See the following Note. 

3 Upon what is that Preſumption grounded? I ſhould rather aſſert, that he that takes upon himſelf a Commiſſion, will 
execute it at his own Charge; for, according to this Author, here is no Agreement to give his Labour only; and ſince Miſ- 
fortunes may happen every Day, the Commiſſion may be very chargeable, if it be upon the Acceunt of the Agent. So that 
I do not ſee that he engages himſelf to bear the Loſſes to which he is expoſed, more than the Charges he muſt be at in diſcharging 


his Commiſſion. The Truth is, We may on the contrary hold, that no Man willingly runs the Riſque of unforeſeen Acci- 


dents, which, it is probable, would not have happen'd to him without the Commiſſion, eſpecially if he has not fairly con- 
ſented to it, which is not common. Such as accept Commiſſions, in the Execution of which they are ſubject to the like 
Accidents, will not, nor can be ſerviceable in that Caſe; and thoſe who have Power and Will, may as well do it out of 


at in executing their Conuniſſion. | | 1 : 
4 Not at all, unleſs he ſo declar'd. See the foregoing Note. On the contrary, The more dangerous a Thing is known to 
all ill Accidents. | | 4 | 
Vid. Fac. Gothofred. ad Leg. 23. D. de Div. reg. jurin b In Vita Attici, c. 15. Ter. And. A. 4. Sc. 1. v. 5, Cc. 
4 Sadus, Roſar. Perſ. c. 7. eMandatarius, &c. See Grot. B. 2. c. 12. , 13. 8 B. 17. f. 1. J. 26. , 6. D. Man- 
dati, & n Wid. Mornac. ad. 1. 26. /. 6. D. Mandati, & 1. 17. t. 2. L. 52. / 4. pro Socio. i L. I. c. 13. . 
F Mi. BARBENTRACS NOTES n W. th 
His Words are, In Officiis capiendis, cenſendis, judicandiſque, que Grac?, Ka mu, Philoſophi adpellant, guæri ſolet, an negotio 
tibi dato, & quid omnino. faceret deſinito, contra quid facere debeas, fi eo fattovideri poſſit res eventura preſperius, exque utilitate ejuiy 


be, we have the leſs Reaſon, to believe that he would meddle with it, if he did not think he ſhould be indemnified from 


— 


mere Liberality, ſo as to require ao Satisfaction for their Misfortunes, nor any Repayment of the Expences they have been 
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Cuar, IV. Of gainful Contra&sin particular; 


* Orders how to manage it, you ought to act 
* counter, if it ſcems for the Advantage of him that 
* gaye it? Thoſe that hold the negative, argue, 
that many have determined to have their Buſineſs 
“done after ſuch a particular manner; and there- 
fore he whoſe Buſineſs it is, having dcliberated 


and fixed upon a Method, it ought not to be 


done otherwiſe, altho' ſome ſudden unexpected 
Accident ſhould promiſe a better Iſſue; for fear, 
« incaſe of Diſappointment, the Guilt of Diſobe- 
« dience, and the Puniſhment due to it, ſhould un- 
« ayoidably follow : Whereas, ſhould the Thing ſuc- 
« ceed right, Thanks be to Providence: But yet an 
ill Precedent would be introduc'd, for breaking in 
* upon-well-laid Counſcls, and the Sacredneſs of a 
& Commiſſion, Others, on the contrary, are of 


Opinion, © That the Inconveniences that may hap- 


< pen, upon acting Counter to Order, ought to be 
© compared with the Probability of ſucceeding ; and 
« if the former appear lighter and leſs than the lat- 
© ter, then ought we to proceed accordingly ; for 
te fear of loſing an Opportunity, which Heaven in 
© this Caſe ſeems to offer: Neither need we fear 
ce ſuch a Precedent, if thoſe that follow the Example 
© never do it, but with the ſame Reaſon. * Then 


follow ſome Precepts of Prudence, Particularly, 


© Regard is to be had to the Temper and Nature of 
ce him from whom the Commiſſion is receiv'd ; that he 
© be not of a cruel, rough, untractable, inexorable 
< Diſpoſition , for in ſuch a Caſe, the ſafeſt way 
&« world be to ſtick to his Orders.” He adds as an 
Example, Craſſius Mutianus, Who ſent an 
© Architect for the greater of two Beams, to raiſe 
© his Battering Ram with; but the Archite& think- 
© ing the leſſer the fitteſt, brought that; upon which 


Account Mutianus order d him to be ſcourged, for 


© he imagined that Diſcipline would be trampled 
© upon, and Authority deſpis'd, if a Man, under 


453 
Command, inſtead of obeying the Orders of his 
Superior, ſhould impertinently interpoſe his own 
© Judgment :”” Tho' this is to be ſaid for the 
Architect, that Mutianus ſending a Man skilful in 
the Art, and ſignifying to him what Uſe he deſign- 
ed the Beam for, ſcem d, in a manner, to adviſe 


with him about it * b. On the other fide, we have 


an Example of Mildneſs in the Emperor Adrian ©; 
for when the People had demanded ſomething in a 
tumultuous manner, he order d the Cryer to pro- 
claim Silence. But he fearing the Conſequence of 
ſuch an harſh and unuſual Word, ſtretched out his 
Hand, and having thereby procur d Silence, ery d 
aloud, This is what the Emperor would have; with 
which the Emperor was not offended. © One time, 
* when Commodus found the Bath too warm, he or - 
* derd the Keeper of it to be thrown into the Fur- 
* nace : But the Servant who had received the Or- 
* der, threw in a Sheep-skin, by the Stink thereof to 
* induce the Emperor to believe his Order to be put 
* in Execution.” Lamprid. in Commodo, c. 1. Gro- 
tins 1 is of Opinion, that a Commiſſion may be diſ- 
charged by an Equivalent, provided it appears 
that it was not preſcribed to be manag'd under any 
particular Form, but under the general Conſidera- 
tion and Proſpect of ſome Advantage, which may 
be obtain'd as well one way as the other. 

In ſhort, the State of the Cafe is this: In ſome 
Commiſſions the Buſineſs only is ſpecified, and the 
Management of it left to the Diſcretion of the Agent: 
Sometimes the Management too is preſcrib'd, but ra- 
ther by way of Advice, as ſeeming beſt to him that 
gives the Commiſſion ; but yet ſo as not to exclude 
the Agent from uſing his own Method e, if it ſhould 
ſeem beſt at the Point of Execution. Bur laſtly, The 
Method is ſometimes fo ſtrictly preſcribed, that the 
Agent cannot depart from it, let what will happen.. 
Here tis plain that a Commiſſion is ſatisfied with an 

Equi- 


qui tibi id negotium mandavit ? Anceps queſtion, & in utramgue partem a prudentibus viris arbitrata eff. Sunt enim non pauci, qui 
ſententiam ſuam una in parte defixerint, & re ſemel ſtatutd, deliberataque ab eo, cujus negotium id proficunmgue efſet, nequaquam 
putaverint contra ditum ejus efſe faciendum, atiamſi repentinus aliguis caſus rem commodius agi poſſe polliceretur ; nd, ft ſpes fe- 
fellifſet, culpa imparentiæ, & pæna indeprecabilis ſubeunda effet ; ft res forte melius vertifſet, Diis guidem gratia habenda, ſed ex- 
emplum tamen intromiſſum videretur, quo bene conjulta conſilia Religione mandati ſoluta corrumperentar. Alii exiſtimaverunt in- 
commoda prius, que metuenaa ent, fi res geſta aliter foret quam impera tum eſt, cum emolumento ſpei penſitanda eſſe, & fi ea le- 
viora, minoraque, utilitas autem contra gravior & amplior ſpe quantum poteſt firma oftenderetur, tum poſſe adverſum mandata fieri, 
tenſuerunt ; ne oblata divinitus rei bene gerende otcafio amitteretur. Neue timendum exemplum non parendi crediderunt, fi rationes 
duntaxat hujuſmoai non adefſent. Cum primis autem reſpiciendum putaverunt ingenium naturamgque illius, cujus res, preceptumgue 
efſet, ne ferox, durus, indomitus, inexorabiliſque fit, qualia fuerunt Poſthumiana imteria & Manliana; nam fi tali Præceptori 
ratio reddenaa fit, nihil faciendum eſſe monuerunt aliter, quam præceptum eff. But our Author did not underſtand theſe Words, 
Sunt enim non pauci qui ſententiam, &c. for he alledges them as the Foundation of their Reaſons who held the Negatives, as if 
they fignified, That there are many Men, who having eſpouſed one Party, will never forlake it, c. whereas A. Gellius ſays 
only, That there are ſome Men, who determine in Effect Pro and Con in the fame Queſtion, Sc. we ought to obſerve, that 
in the Sentence which begins with Negue timendum exemplum, &c. there is ſomething corrupted, tho? the Senſe does not clearly 
diſcover it. See J. Fred. Gronotius's Note upon it. 

Mr. Montaigne ſpeaks ſomething to this Purpoſe; blaming Two French Ambaſſadors, who under a Pretence of not en- 
paging the Maſter on the worſt Side, would not give him a true Account of Affairs, and then goes on: However that be, I 

would not be fo uſed in my low Sphere. We are ready to withdraw Obedience upon every Occaſion, and uſurp upon our 
% Maſters. Every one aſpires naturally to Liberty and Authority, and therefore to a Superior no Advantage is to be fo prized, 
© as ſincere and native Obedience. The Office of a Commander is ruin'd, if Men may obey at Diſcretion, and not thro* Sub- 
« jection (which is A. Ge//izs's Notion, who ſays, Corrumpi & diſſolvi officium omne imperantis ratus, ſi quis ad id, quod facere 
& ufſus eſt, non obſequio debito, ſed conſilis non defiderato reſpondeat) as Craſſus Mucianus ſhews, &c. But if we ought to conſi- 
« der that ſuch a ſtrict Obedience belongs only to poſitive and preciſe Commands, Ambaſſadors have more free Orders, which 
« in many Things depend principally on their Management. They don't barely. execute them, but frame and faſhion their 
% Maſter's Will according to their own Judgment. I have known ſome Perſons acting by others Commands, reproved for fol- 
« lowing the Inſtructions of their Kings Letters, rather than the Opportunity of diſpatching Affairs. Men of Underſtanding 
« blame the Cuſtom of the King of Pera now in uſe, which ties up their Agents and Lieutenants ſo ſtrictly to their Orders, 
« that they cann't do the leaſt Thing without them. This Delay, in a Kingdom of ſo vaſt an Extent, has produced great De- 
« triment to their Affairs. So Craſſus writing to an Artiſt, and telling him to what uſe he deſigned the Maſt ; Did he not forbid 
e him to make uſe of his Advice, or interpoſe his Determination? E J. 1. c. 6. | 


e Vid. Xiphilin. Epit. Dionis 


b Add. Mich Montaign. & i nibil dicas. 


a As was Piſo in Seneca de Ira, I. 1. c. a >; 4 J. 1. 6. 16. 
„As in the Proverb, Mitte ſapientem, 


ann. 118. & Zonara, Tem. 2. 4 L. 2. c. 16. / 21. 


Equivalent in the ſecond Caſe, not in the Third. 
To this Purpoſe we have a Caſe in the Digeſts * 2 
I commiſſion you to be Surety to Sempronius for Ti- 
tius, you don t make yourſelf a Surety, but give Sem- 
pronius 2 Commiſſion to truſt Titius. If you have 
been at Expence upon this Account, the Queſtion is, 


Am Ireſponfible? Which is declared in the affirmative. 


For I gained my End, which was, that Sempronius 
ſhould truſt Titins, and whether he does it by your 
Suretiſhip, or your Commiſſion, it is all alike to me; 
and I am obliged by one, as well as the other, to repay 
what you have laid out upon this Account. 
But, as I obſerv d above, we muſt carefully diſtin- 
guiſh bbetween the Commiſſion of a Superior and the 
Commiſfon of a Friend; which two are widely diffe- 
rent, and agree in nothing but the Name: And 
therefore what the Civilians have ſaid upon the latter, 
are very injudiciouſly apply'd to the former. For, in 
private Affairs, tis eaſy to preſume, that the Method 
is preſcribed only by way of Advice, fo as to leave 
room for the Diſcretion of the Agent. But when a 
Buſineſs is enjoin d by a Superior, the bare Execution 
of it is ſuppos d to be meant; and, in this Caſe, it 
will not be lawful to depart from the Method pre- 


ſcrib d, unleſs Leave be given (as frequently it is) by 


an expreſs Clauſe to deviate from it, as Occaſion ſhall 
require; or unleſs the Words, interpreted according 
to Reaſon, and the received Rules of Speech, ſo as 
to anſwer the Deſign of the Commiſſion, can warrant 
the doing of it. For that Senſe that the Meaning of 
his Words fairly imports, is to be preſum'd the Mean- 


The Words are, Mandavi in het verba, Lucius Titius Gaio ſuo ſalutem. Peto & mando tibi, ut fidem dicas pro Publio Mævio a- 


* 


ing of the Perſon : Yer this Liberty is not to be taken; 
but in Caſes of Neceſſity, ! for all the Force of Au- 
thority would be eluded, and the Commonwealth 


would be often brought into Danger, if a Miniſter, 


of his own Head, ſhould take upon him the Part of 


the Governor. So O: ho in Tacitus, H. L. i. c. 75. 


ſpeaks; If every Man, when he is commanded, is al- 
lowed to ask Queſtions, there is an End of all Autho- 
rity. And again, I. ii. c. 39. tis a poor Commenda- 
tion for a Soldier to comment upon, rather than ex- 
ecute the Commands of his Superior. Add lib. xlix. 
t. 16. l. iii. ſ. 15. D. de re militari, & Liv. I. xliv. c. 34. 
Yer Miniſters of great Abilities do well in neglect- 
ing the fooliſh Orders of their Prince. See 2 Kings 
xvii. 6. Vid. Valerius Maximus Lib. iii. Chap. 8. 
Sect. 1. Cor. Nepos, Epam. Chap. 7, 8. Thus Ba- 
* valan did wiſely in not putting in Execution the 
Murther of Cliſſon, which his Maſter, the Duke of 
* Bretagne, had intruſted him with.” See the Sto- 
ry in Buſſier s Hiſt. Franc. I. xi. p. m. 391. and Me- 
Zeray, p. 5 26. tom. 2. Par. Edit. Tis remarka- 
ble, that the Vice-Roy of the Indies had a fair Op- 
© portunity of ſeizing upon the City Aden, but yet 
© did not do it, becauſe it was againſt the King's 


Command, when yet the Taking of that Place 


© was of the greateſt Importance.” Hier. Oſor. de 
geſtis Emmannel. l. xi. 

VI. A Loan (that is, when we allow another 
gratis © the Uſe of any Commodity not conſumabl:) 
carries along with it theſe Conditions; that it be 
carefully preſerv'd, and with the ſame Diligence 

br e | | that 


pad Sempronium, guaque 4 Publio ſoluta mibi non fuerint, me repræſentaturum hc epiſtold med manu ſcripta, notum tibi facio, guæro, 
# mer Tu et, Jed mandaſſet creditori, & alias ezifſet, quam [ quod] ei mandatum eſſet, an attione Mandati teneretur ? Re. 
ſpondet, Teneri. See Arn. Vinnius upon the Iuſtitutes, Lib. 3. c. 27. De nandato 5 8. ; A 2 

+ Otho's Words are, ſi, cur jubeantur, querert fingulis liceat, pereunte obſequio, etiam imperium intercidit. See alſo Lib. 2. 
c. 39. Tit. Liv. J. 44. Ch. 34. H Digest. J. 49. t. 16. De Re militari, Leg. 3. 8 15. AVice-Roy of the Indies, havin 
a good Occaſion to take the City of Alena, would not do it, tho' it had been a conſiderable Advantage, becauſe he hat 
no Order for it from his Maſter, the King of Spaix, as we are told by Hicron. Oforius, De Geſtis Emmanuelis, J. 11. 


8 17. f. 1. J. alt. ſ. 1. D. Mandati. d Which gæcler takes Notice of in his Diſſertat. de religione mandati. © Commodatum. 
MM.. BARBETRAC'S NOTES on & vi. e 
: The Roman Law defines Commodatum or a Loan thus, Commodata autem Res tunc propriò intelligitur, fi nulls mercede 


acceptd, aut conftitutd Res tibi utenda data eſt, aliogui mercede interveniente, lacaius tibi uſus Rei videtur : Gratuitum enim 
e debet commodatum. Inſtit. I. 3. t. 15. $2. f. e. A Thing lent is properly then, when a Thing is granted to thee to be 


uſed, without any Reward accepted or agreed for, otherwiſe if there be any Reward, the Uſe is hired, for Lending is free. 
See Mr. Dav ma T's Civil Laws in their Natural Order. Part. 1. I. 1. tit. 5. | | 


2 The Dige/ts thus ſpeak in this Caſe, Alias tamen [is, qui utendem accepit] exafiſſimam diligentiam cuſtodiendæ rei præſtare | 


ods eo es at. 


compellitur, nec ſufficit ei eandem diligentiam adbibere, quam ſuis rebus adbibet, fi alius diligentior cuſtodire poterit, I. 44. t. 7, 


De Obligat. & Action. I. 1. $ 4. Here let us apply and explain at the ſame Time what we have ſaid, $ 3. Note 1. If we conſi- 
der the Thing in itſelf, he, that has borrowed a Thing, is bound to take no greater Care of it than he does of ſuch Things 
of his own, as he moſt eſteems ; I ſay, as he moſt eſteems, becauſe we may obſerve, that the moſt negligent Perſons are very 
careful of ſome Things, which affect them much. Their Careleſneſs uſually about their Affairs proceeds from this, that they 
do not affect them enough to make them reſolute to conquer their Inclination to Eaſe, or to divert them from ſome Buſineſs 
they are about, or to keep them from ſome Pleaſure, that they love better. As to ſuch Objects as offer themſelves to their 
Embraces, or when ſomething extraordinary ſtirs them up, and rouzes them, they know how to put forth themſelves and take 
good Methods, and juſt Meaſures enough, unleſs they be Men very dull; ſo that the Rule I give, ſerves not to authorize or ex- 
cuſe their Negligence. Every one has commonly Care enough of the Affairs and Goods of another, when he does as much as 
he would do for himſelf in Matters of the greateſt Concern to him, and I require ſuch a Degree of Exactneſs, whereas the Law- 
yers allow Men to come ſhort of it in ſome Contracts. A Man cann't dif fe of another's Intereſts, as he may of his own ; and 
ſo when he has the Affairs or Goods of another in his Hands, he is thought to be engaged not to neglect any thing that concerns 
them. But when he hath enlarged his Care and Diligence ſo far, tis all our Intereſts can require, if he is not evidently en- 
caged in any thing more; but if the Care of our own Goods and Affairs ſo interferes with the Care of another's Goods and 

fairs, that we cann't attend both at the ſams time, it is natural for the firſt to prevail, every one being more thoughtful (all 
Things elſe being equal) of himſelf than of others ; ſo that this Order ought not to be reverſed, unleſs it be to ſatisfy ſome * 
cial Engagement, either expreſs or tacit. We will now return to the Contract, of which he is treating. I ſay then, that altho' 
a Man be not mindful of his own Concerns, but abandons all, yet is he no leſs anſwerable for his Negligence, when he has hurt, 
or loſt what he has borrowed ; for it is certain, that if ſuch a Thing had belonged to him, and he loved it much, or had ſome 
extraordinary Reaſon to keep it well, and do all he could to preſerve it, he would have taken more Care of it. But when he 
has done all he can in this Caſe, the End and Nature of a Loan, conſidered in itſelf, can require no more of him, tho" other 
more fit and wiſer Perſons might have managed better, and ſecured it more from Miſchances, unleſs there be ſome tacit Agree- 
ment, not only to indemnify the Proprietor, in caſe the Thing borrowed ſhould be ſtole or much damaged, but alſo to pay for 
it, if it happen to periſh in our Hands, eſpecially if it be by our Fault; provided, that it might have been ſafe in the Lender's 
Hands, = indeed few Perſons will lend otherwiſe, — if they ſuffer by the Loſs. We bear it, tho' with Trouble, and 
| We uneaſy to ſee a Thing defaced or abuſed, provided we can make uſe of it as formerly, or can teſtore it at a ſmall Charge; 
but when 'tis quite ſpoiled, or loſt, we trouble not ourſelves in the leaſt to diſtinguiſh, whether it was by the Fault of 
him, to whom we lent it to do him a Pleaſure, or not, We believe it ſufficient to conſider, that if he had taken Care of it, it 


had eſcaped that Accident, and that it was not our Fault, that it was expoſed to it, while it was in the Hands of him that _ 1 
. : * - ; : | 0 
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that prudent Men keep their own 2; * that it be 
not put to any other Uſe, nor made uſe of any 
farther than the Perſon lending deſign d it b; laſtly, 
that it be return'd in the ſame State and Condition, 
as when it was borrowed ©; indeed what Detriment 
it neceſſarily receives : from the ordinary uſe of it, 
need not to be repair d, for that the Owner is ſup- 
pos d to give gratis d. Beſides, if I lend a Thing 


for ſuch a certain Time, and in the mean while by 


ſome unforeſeen Accident want it my ſelf, the other 
is obliged to deliver it immediately upon Demand: 


For no Man is preſum'd to lend his Goods, but fo 


an urgent Neceſſity a Loan ought not to be de” 
manded before the Time e. x 
Let us ſee therefore in what ſuch a Loan as this 
and f a Grant at Will and Pleaſure differ and agree. 
In reſpect of the Object and the Uſe they agree; for 


the ſame Thing that may be lent, may be granted 


during Pleaſure, and the Uſe, in both Caſes, is 
given gratis. But they differ, in that the Loan is 
a Contract, the Grant is not; the former obligatory 
on both Sides, the latter only on one. The Loan is 
given for a certain Time or End; the Grant only 
during the * Will of the Giver. The Receiver of 


long as he can conveniently be without them. And the Loan muſt make good all Damages; the Re- 
he muſt be either very careleſs, or have a Deſign to ceiver of the Grant only thoſe that happen by his 
| impoſe upon another, who lends thoſe Things wich K::2very, or groſs Negligence 8. 
he is likely to want himſelf, And therefore a Loan ic may indeed be doubted, whether the Receiyer of 
for a certain Time is upon Condition, that the a Loan is bound to ſtand to thoſe Chances which it 
Owner ſhall not, in the mean time, have urgent was not in his Power to 8 and this * is gene- 
Occaſion for the Thing himſelf; but without {i:ch rally held in the negative h. Bur, in my Opinion, we 
ought 


3 To uſe it otherwiſe is a kind of Robbery according to the Ryan Lawyers, whoſe Expreſſions here are a little extravagant. 
dive is, qui rem utthdam accepit, in alium uſum eam transſeret, quam cujus gratia ei data eff, furtum committit; veluti fi quis ar- 
gentum utendum acc eperit, quaſi amicos ad cœram invitaturus, & id peregre ſecum tulerit : aut fi quis equum geftandi cauſa commo- 
datum fibi longius aliqus duxerit; quod veteres ſeripſerunt de en, qui in aciem equum N Inſtitut. 1. 4. t. 1. De obligation. 
quæ ex delicto naſcuntur, $. 6. But the ſame Lawyers add, that if the Owner of the Thing borrowed permits us to make an- 
| ©ther Uſe of it, than was expreſly agreed for, and knows what is done, he is not then to blame. Placuit tamen eos, qui rebus 
rommodatis aliter uterentur, quam utendas acceperint, ita furtum committere, ſi ſe intelligant id invito Domino facere, eumque fi in- 
rellexifſet, non permiſſurum; at fi permiſſurum credant, extra crimen videri, optima ſane diſtinctione, quia furtum fine affettu fu- 
randi non committitur. Inftitut. ubi ſup. 5 7. 

4 The Words of the Digefs are, Si reddita guidem fit res commodata, ſed deterior reddita, non videbitur reddita, niſi quod in- 
tereſt, præſtetur. Lib. 13. t. 6. Comod. vel contra, 1. 3. 5 1. Si commodavers tibi equum, quo utereris ad certum locum, fi nulla 
tulpd tud interveniente, in ipſo itinere equus deterior factus fit, non teneris commodati; nam ego in culpa ero, qui in tam longum 
iter commodavi, qui eum laborem fiſti nere non putuit. Ibid. I. 23. 

5 Without which he mult take other Meaſures to provide himſelf. Sicut autem voluntatis, & officii magis, quam neceſſitatis 
eff commodare, ita modum commodati, finemgue praſcribere, ejus eſt, qui beneficium tribuit. Cum autem id fecit (id eft poſtquam 
commodavit ) tunc finem preſcribere & retro agere, atque intempeſtive ujum commodate rei auferre, non officium tantum impedit, ſed 
& ſuſcepta Obligatio inter dandum, accipiendumgue, geritur enim Negotium invicem. Igitur fi pugillares mihi commodaſti, ut debitor 
mihi caveret, non recte facies importunè repetendo; nam ſi negaſſet, vel emiſſem, vel teſtes adhibuiſſem. Digeſt. ut ſupra, Leg. 17. 83. 

© So the Digeſts direct, Precarium e/?, quod precibus petenti utendum conceditur tamdiu, quamdiu is, qui concaſſit, patitur. 
Lib. 43. t. 26. De Precario, Leg. 1. Princ. | 

7 So the Digeſts order, lud adnotatur, quod culpam non præſtat is qui precario rogavit, fid ſolum dolum preftat ; quanquam qui 
tommodum ſuſcepit, non tantum dolum, ſed culpam præſtat. Nam immerito dolum ſolum preftat is, qui precario rogavit, cum totum 
hac ex liberalitate deſcendat ejus, qui precario canceſſit, & ſatis fit fi dolus tantum præſtetur. Culpam tamen dolo proximam conti- 
neri, quis merito dixerit. Ibid. Leg. 8. 5 3. See Cujacivs Obſerv. 4. 7. But Mr. Tnouasius in his Diſcourſe, De culparum 
Præſtatione in Contractibus, Chap. 1. 48, &c. ſhews, that the Diſtinction between a Loan and Grant at Will is grounded 
only upon the Subtilties of the Roman Law, and that there is ſomething of Humour, in the Reaſon, that ULe1an alledges here, 
as well as in the Compariſon, which he elſewhere makes between a Grant at will, and Gifts between the Living. | 

They are grounded upon this Law among others: Quod vero Senectute contigit, vel morbo, vel vi Latronum ereptum eſt, aut 
guid fimile accidit, dicendum eſt, nihil eorum eſſe imputandum ei, qui commodatum accepit, niſi aligua culpa interveniat. Proinde 
et fi incendio, vel ruind aliguid tontigit, vel aliquod damnum fatale, non tenebitur, niſi forte, cum poſit res commodatas ſalvas fa- 
cere, ſuns prætulit. Digeit. Lib. 13. t. 6. Commodati, wel contra, Leg. 5. 5 4. See alſo, Leg. 19. CJ. 44. . 7. De Obligat. 
& Aion, I. 1. 4. But from theſe Words, V/ forte, cum poſit, &c. ſeveral Lawyers infer, That in a common Danger a 
Man ought rather to fave a Thing borrowed, than his own Goods; and they add this Proviſo, If the firſt be not of leſs Value. 
Whereupon Mr. T1T1vs maintains, that theſe words, ſuas prætulit, mean not, That he choſe rather to ſave his own Goods, 
than what he had borrowed, but only that when he could have ſaved both, he took not care of any but his own, and ſo it be- 
came his Fault. Indeed all that goes before, ſhews, that ULÞ1an will have the Borrower anſwerable for his own Negligence 
only, and not for Miſcaſualties, which he could not foreſee; fo that theſe laſt Words muſt be explained by ſuppoſing ſome Cir- 
eumſtance, by which it may appear, that the Borrower was in fault; for he is not always obliged to prefer the Preſervation of 
another Man's Goods before his own. The Interpreters generally hold, that the Thing” borrowed ought to be of a greater 
Value; for otherwiſe, if we fave it with a Prejudice to our own Goods, he that owes it ought to pay the Overplus. But this 
Determination is plainly falſe; for upon what Account is he, to whom the Thing borrowed belongs, obliged to pay the Value 
of that which is loſt, to ſave his? He is in no wiſe the Cauſe of the Damage received; and he has not promiſed to indemnify us 
in caſe ſuch a Thing happens, which are the Foundation of every Natural Obligation to make good the Loſſes of any other 
Perſon; nor is there any Civil Law that authorizes ſuch a Determination. And, indeed, who is there who would rather ſuffer 
his own Goods to be loſt than preſerve them, on the Condition of paying a Thing of a greater Price, than what he ſacrificed, 
to ſave them? Laſtly, ſuppoſe, that the Borrower ſhould prefer the Preſervation of his own Goods before what he has borrow- 
ed, altho' they were of leſs Value, twould only follow from thence, that, fince he has only uſed his own Right, the Owner of 
the Thing borrowed, can lawfully demand nothing in this Caſe 3 as on the other fide, if he 7, to uſe his own Right, he 
can lay the Fault on himſelf only. But it is ridiculous to affirm, that, becauſe he has preferred the Saving of the Thing horrow- 
ed before his own, that the Lender ought to account to him for it, and make good his Loſs, ſince he recovers no more than his 
own. Wherefore Mr. Tr ius concludes, that as often as it happens, that there is not time to fave Two Things of equal Value, 
and alike expoſed, which ever of them he ſerves, 'tis ſo much the better for the Owner, and ſo much the worſe for the other. 
Ozf. on Lauterbach, Obſ. 392. Moreover, the Author before quoted, alledges a Paſſage in Virgil, where the Word, Præferre, bears 
much the ſame Senſe, by a like Figure, as he affirms it doth here. Mr. NoopT makes uſe of it in his Obſervat, J. 2. c. 15. to explain 


another Law taken out of UL IA x, 'tis in Lib. 12. of the Afneids, where Juno ſpeaks to the Nymph Futurna, That ſhe was 
| | | | | loved 


| b Vid. Val. Max. I. 8. c. 2. f. 4. And Gellins, I. 7. c. 15. Vid. I. 13. t. 6. I. 5. 
8. in fin. D. commodati, & 1. 47. t. 2.1. $4. ſ. 1. De furtis. _ « Vid. I. 13.t. 6. I. 3.1. 1. D. commodati. 4 Add. 
ult. P. commodati. e Via. D. abi jup.1. 17.1. 3, 4 D. commodati. f Precarium. s Vid. Wiſſemback ad 


, « L. 13. f. 6. I. 5. f. 5. D. commodats. 
L ul 
D. Dip. 24. f. 19, d Vid. I. 13. t. 6. commodati, TE I. 19. & 1. 44. t. 7. l. 1. .. 4. D. de oblig. & a. 
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ght to diſtinguiſh, whether or no the Damage had 
happen d, if the Thing had continued in the Owner's 
Cuſtody 2; for if it had, no Reſtitution is due, but 
if it had not, it ſeems due in Equity; for otherwiſe 
a Man's Generofity and good Nature might be too 
expenſive to him, if, beſides ? the free Uſe of his 
| he muſt be depriv'd of the Perpetuity of 
them, which he had not been but upon this Account. 


Nor is there any Reaſon why he, rather than the 


other, *? ſhould bear the Burthen of the Misfor- 
tune, ſince the other ** was the Occaſion of it. 
The Roman Law b gave the Lender Damages, if the 
Loan was ſtole; and yet ſuch a Robbery might be 
committed without any Fault in the Perſon robb d. 
Indeed if a Man, by Fire, ſhould loſe all, and be re- 


duc'd to extream Poverty, it would be inhuman to 


demand the Value of the Loan; and ſince Fire, Ship- 


— 
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may be preſum' d willing to run the Riſque of them. 


And thus I think that Law the 18. prin. and l. v. ſ. 4. 
& 7. D. commodati ought to be limited. Neither can 


IJ well approve of what is faid in I. xix. D. dict. tir. 


which does not ſeem to agree with what is ſaid in 


l. xii. {. 1. D. dif. tit. But yet if the Borrower, when 


he might have ſav'd the Loan, preſerves ſomething 
more valuable of his own, he becomes reſponſible. 
Fortho no Man can blame him for letting that periſh 
which was leſs valuable, yet ſince it might have been, 
ſav'd, and was loſt for the Benefit of the Borrower, 
there 1s no Reaſon, why the Lender ſhould itand to 
the Loſs ©. ** On the other fide, it is but reaſon- 
able, that if any Expence has been laid out upon 
the Loan, beſides what was neceſſary for the Uſe of 
it, the Owner ſhould repay it d. | | 
VII. © A Charge is when we commit to another's 


wreck, and ſuch Chances often happen, the Lender Truſt and Cuſtody any Thing belonging to us, to 


loved by her Husband better than all his other Miſtreſſes, becauſe ſhe was troubled at, and perſecuted him with all her Force, 
Seis, ut te cunftis—— PRATULERIM. See Serwius, who allo alledges a Paſlage in Saluſt of the like Import with Q. Car- 
tius's, Lib. 6. c. 4. num. 18. Mare Caſpium dulcius ceteris. The Caſpian Sea is ſweeter than the other, as if they were a cer- 
tain Sea of ſweet Water. See the Art of Thinking, Part 2. 4 10, &c. where it is proved, that in Comparative Propoſitions, 
the Poſitive doth not always agree with both Members of the Compariſon. Mr. Noo Dr treats upon this Matter more at large 
in his Julius Paulus c. 7. where he produces other Examples of like Nature. But notwithſtanding all this J do not think it ne- 
ceſſary to join in the Explication of Mr. TiT1vs upon theſe Words. Nif fort? cum poſſit res commodatas ſaluas facere, ſuas 
prætulit, which is alſo found in the Receptæ Sententiæ of Fulius Paulus, 1.2. t. 4. 3. with this Difference, that there he 
reads, rem commodatum & ſzam, the Singular for the Plural, as if this Maxim had paſſed into a general Rule, that every one is 
reſponſible for the ſmalleſt Faults ( culpæ levifime ) in ſuch Things, as are borrowed for his own Advantage only. (See DigeP. 
Lib. 13. f. 6. Leg. 5. 5 2.) The Lawyers look upon it as an Omiſſion, which amounts to the greateſt Fault and Neglect for a 
Man to prefer the Saving of his own Goods before what he has borrowed, tho' there was no way to preſerve both at the ſame 
time. It is ſufficient according to them, that he might have ſaved another's Goods, if he would, and they have no regard to 
the Concurrence of the Intereſt of the Owner, who hath lent, and that of the Borrower. If Ulpian had only affirmed, that the 
'Thing borrowed ought to be paid for, when it might have been ſecured, as well as a Man's own, he need not have added that 
Reſtriction, which was underſtood of itſelf. It had been ſufficient for him to have ſaid, Nie forte res commodatas jalvas facere 
potuerit, ſince, whether he hath ſaved, or no, the e belonging to us, that Circumſtance alters not the Nature of the Fault, 
ſince the Thing borrowed might at the ſame time be ſaved. We then ſee that the Senſe of the Words mentioned, comes to this: 
At leaſt, if he might have ſaved the Thing borrowed, whereas at the ſame time he ſuffer'd it to be loſt. But here the Lawyers 
are not aware that they make a ſpecial Caſe, which muſt be determined by ſome other Principle than their Culpa ler iii ma, and 
fince they will have the Owner of the Thing borrowed to bear the Loſs, when it happen'd by Chance, and without the Fault 
of the Borrower, they ought to eſteem, as a Thing of the greateſt Force, the Impoſſibility of ſaving the Thing borrowed, with- 
out facrificing our own Intereſts. Wherefore let us conſult what is {aid Note 2. of this 5, where we ſhall find more natural and 
more coherent Deciſions of this Matter. | | 
9 This Reaſon, Mr. TIT Ius, 1 on Pufendorf,, 365. ſays, proves nothing, becauſe the Lender knows well, or at leaſt 
ought to know, that theſe ſort of Accidents may happen, and ſo tacitly conſents that they be ſubject to theſe Hazards, Dangers, 
and Misfortunes. Otherwiſe it may be anſwer'd, that the Borrower had better have hired the Uſe of the Thing lent, than to be 
engaged to pay for the Thing borrowed, if it be ſpoil'd without his Fault. But beſides, that there is almoſt ever a tacit Engage- 
ment, contrary to what is ſuppos'd, as T have faid Note 2. we ought to believe that the Borrowers live at eaſe (for if they are 
in Streights, we may preſume that the Owner of the Thing borrowed, would generouſly take upon himſelf all fortuitous Acci- 
dents) and ſo have no Reaſon to complain, ſince the Uſage of what is lent them gratis, either ſpares them a Buying it, or is 
very advantagious, becauſe they could not, for the IR be accommodated any other way, or, after all, the Benefit may be 
thought equivalent to the indemnifying againſt the Danger of unforeſeen Accidents. And it is more grievous for him who lends, 
to loſe his Goods to do a Kindneſs, than it ought to be to him who borrows, to reftore the ſame Thing r the Value, in caſe 
any Accident happens, while he has them in uſe: The Maxim uſed by the Reman Lawyers, upon another Occaſion, may be 
applied here. Ef iniguum, damneſum cuigus effe officium ſuum. Digeſt. 1. 29. t. 3. Teſtamenta quemadm. aperiantur. 1. 7. 
10 The Reaſon of ic is clear, anſwers Mr. TiT1vs, 44: ſupra, that when a Thing is ſpoiled without any Man's Fault, the 
Loſs muſt redound to the Proprietor, provided all things elſe be equal. See the Note foregoing. | * 
1" This is true; but then the Owner of the Thing borrowed, has freely conſented to it, as Mr. T1T1us ſays, but a Loan 
is uſually made on another Account, as I have obſerv d ſeveral Times before. The Laws of the antient Germans order expreſly, 
that if a Thing periſh, or be loſt, while tis in the Poſſeſſion of the Borrower, he muſt pay the Owner for it, as Mr. TH OMA 
s1us tells us 'n his Diſcourſe already quoted, De % if 7 preftatione in Contractibus, c. 2. 5 18. | | 
32 Moſes there ſays, Ha Man borrow ought of bis Neighbour, and it be hurt or die, the Owner thereof not being with it, he 
ſhall pay for it; but if the Ozoner thereof be with it, the Borrower ſhall not pay for it. The Reaſon of this, without doubt, was, 


that the Owner being abſent, could not take care of his Goods, nor ſee whether they were endamaged or loſt by the Fault of 


the Borrower. Beſides, if the Borrowers were diſcharg'd of the Loſs in the Abſence of the Owner, it might give an Occaſion 
to uſe the Thing borrowed ill, or to neglect it, and feign it loſt, when tis not. As to the Law of the Digeſts cited here by the 
Author, he entitles it Commodati vel contra, and it ſhould be Depgſiti, &c. As it is here determined, that ill Chances are ſome- 
times to be put to the Account of the Perſon entruſting another, Mr. PVP EN DO Ry informs us, That there is more Reaſon 
« that the Borrower-ſhould indemnify the Proprietor 5 the Loſs that happens by a like Accident.” See alſo Eæud. xxii. 13, 
14, 15. And 4. J. 18. prine. D. commodati. 3 + | | 8 

1 So he that has borrowed a Horſe or à Slave, ought to maintain them at their own Charge; but if either of them become 
ſick, the Charge of the Cure muſt be born by the Owner.  Pofſurt ju/t cauſæ intervenire, ex guibus cum eo qui accommodaſſet 
agi deberet, veluti de impenſis in valetudinem ſervi fattis, queve poſt fugam requirendi, reducendive ejus cauſa j acta effent 3 nam 
cibariorum impen ſæ, naturali ſcilicet ratione, ad eum pertinent qui utendum accepifſet. Digelt. ubi ſupra, $2. 


Vid. Grot. I. 2. c. 12. .. 13. n. 1. v Vid. D. ubi ſupra, l. 21, 22. © Vid.l. 5.1. 4. D. commadati. 


4 Adi. 
ubi ſupra, I. 18. 1. 2. D. commodati. © Depoſitum. 


_ 3 JJ BaArkK NOTES $. vi... 5 e 
t So the Digeſts define it, Depoſitum oft, quod alicui cuſtodiendum datum eſt, - fi 2eſtimenta ſervanda Balneatori data peri- 
erunt, fi quidem nullum mercedem ſervandorum veſtimentorum accepit, depoſiti eum teneri, & dolum duntaxat præſtare debere puto, 
guod fi accepit ex conducto, Dig. I. 16. t. 3. Depoſiti vel contra, Leg. 1. princ. & $ 8. See Mr. Daumar's Civil Lats in 
their Natural Order, Part 1. I. 1. t. 7. | 


Cuar. IV. Of gainful Contracts in particular: 


be kept gratis 2. And here the Truſtee is bound to 
preſerve it diligently, and to return it upon De- 
mand b. Yet ſometimes Circumſtances may ſo hap- 
pen, as to cxcuſe him from making a Return even 
then. A Charge ©, which you have received from a 


ſeber Perſon, you ſhall not return when he is drunk, or 


extravagant, or mad; for in ſuch a Condition he is 
not fit to make uſe of it. Nor ſhall you return it to 
Debtors or Slaves, whoſe Creditors and Maſters lie in 
await for them; for this would net be to return, but to 
betray the Charge. Suppoſe a * Man d, in his Senſes, 
leaves a Sword in your Keeping, and demands it 
when he is mad; in ſuch a Caſe, to reſtore it is a 
Crime, and the Refuſal of it a Duty. What if you 
| fbould receive Money in Truſt for him, and then find 
that he is taking up Arms againſt his Country, would 
jou return the Money? Certainly not, becauſe it would 
be againſt the Commonwealth, which ought to be pre- 
ferr d. To reſtore © a Charge is in itſelf a com- 
mendable thing ; yet all Times and Places may not be 
proper fer it. Sometimes the reſtoring it may be as 
bad as the diſowning it. The Owner's Advantage 
onght to be conſulted, and if the reſtoring it tends to his 
Prejudice, it ought to be withheld. Ambr. Offic. I. i. c. 
Alt. brings thele Inſtances : © If a Man, who had 
© entruſted Money to you, joins with the Barbari- 
anus againſt his Country; or, if any preſent be 
© likely to rob him of it; or, if he be mad, and 
cannot keep it, you ought not to reſtore it. 
e Would it not be a Breach of Duty to give a mad 
« Man his Sword? Or to reſtore any thing ſtolen, 
& to the Prejudice of him that loſt it? | 
But if I had agreed to call for the Charge at ſuch 


ordinary COND is ſufficient; 
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a certain time, Imay, nevertheleſs, if I pleaſe, change 
my Mind, and demand it ſooner f. A Paſſage 
in Quinctilian s ſeems countertothis. Some Charges, 
ſays he, are depos'd to be return'd at Demand; ſome 
at ſuch a time. How was this depoſed? To be paid you 
when you had left off being extravagant: But when 
you demanded it, you had not parted with your Extra- 
vagancies, and therefore it was not due; nor can he be 
ſaid to have broke his Truſt for refuſing to reſtore it at 
a time, when you yourſelf own he could not be forced 
to it. To this I anſwer, If he that demanded it was 
the very Perſon that depoſed it, it ought not to be 
withheld ; but if another had depos'd it, ſuppoſe 
him whoſe Heir the Demandant is, the Truſtee could 
not be obliged to reſtore it, before the Conditions 
required were performed b. 

As for the Degree, it is allow'd on all Hands, thar 
| for the Contract is 
not for the Truſtee's, but the Deponent's Advantage, 
and it is his own Fault, if he depoſes his Goods 
in the Hands of a careleſs Perſon: And for this Rea- 
ſon the Truſtee does his Duty, if he takes the ſame 
Care of the Charge, as he does of other Things, and 
applies the ſame Diligence about that as about his 
own Affairs 5, be it never ſo ſmall i. But fince, iri 
a Charge ſome Offices of Friendſhip do uſually in- 
tervene (for no Man depoſes but with a Friend, or 
one that he has a good Opinion of) I think, generally 
ſpeaking, that Care is required in the Management 
of a Charge, which diligent, induſtrious Men uſually 
take about their own Affairs. Nay ſometimes a more 
exact Care is neceſſary, not only when it is expreſly 


promiſed, but when the Condition of the Charge re- 


quires 


: Preterea & is apud quem res aligua deponitur, re obligatur (teneturque actione Depoſpti) quia & ipſe de ed re, guam accepit, 


uibus modis re contrahitur obligatio, $ 3. See alſo Digeſt ubi ſupra, Leg. 12.8. 3. 


reſtituenda tenetur, Inſtit. I. 3 t. 15. 2s 
; Senetca's Words are, Depoſitum redaere res eſt per ſe expetenda, non tamen ſemper reddam, nec quolibet loco, nec quolibet tempore. 


Aliguando nihil intereſt, utrum inficier, an palam reddam. Intuebor utilitatem ejus cui redditurus ſum, & nociturum illi depaſi- 
tum negabo, l. 4. c. 10. de Benef. ; 
4 Cicero's Words are, © Neque ſemper depoſita reddenda; fi quis apud te gladium ſani mente depoſuerit, repetat inſaniens, 
4 reddere peccatum fit, non reddere officium. Quid? ſi is, qui apud te pecuniam depoſuerit, bellum inferat Patriz, reddeſne De- 
« poſitum? Non credo; facies enim contra Rempublicam, quæ debet eſſe cariſſima. Plato explaining that Maxim of Simonides, 
That Juſtice conſiſts in rendring to every Man his Due, ſays, A Thing entruſted, is due to him of whom we hold it; yet we 
« ought not to reſtore it to him, if he be not in his Senſes ; becauſe among Men, who are not Enemies, this is not to render a 
« Man his due, when it may tend to the Prejudice both of the Giver and Receiver.” His Words are, Ti e x7 Eiuoridlw, 
aiſov]z, bedns AH wet Mugrogwins 3 "On (ad 55) m3 mt se H so i ve Mxc⁰,j Ni. Ai No- 
D . ws emuTey]1 Smddivar, xgimata ip eint- 
Mor ms Toro beiv, d vate vb mis 58 Ns 012.7) dei xu dh wiv n Jed, ue 5 un. Mays 
gare, lab J $18, im-s mt be, , os dy xe amd mearg]aviuiuu, idvmg i amdbas, x i Ames 
Nee jim, ei 9 dv, 3, Te SmMduCdvay x; © d . De Repub. I. 1. f. 2. This remarkable Authority may be 
added to what Mr. No O p r in his Probabil. Juris has alledg'd, 4. 3. c. 2. 

5 The Words of the Dige/ts are, Si depoſuero apud te, ut poſt mortem tuam reddas, & tecum & cum herede tuo, poſſum depoſith 
agere, paſſum enim mutare voluntatem, & ante mortem tuam _—_ repetere. But this hinders not, but that we may refuſe to 
return to our Truſt, unleſs he who put it into our Hands order'd it to be given to ſome third Perſon, after a certain Term of Time. 
As for Example, If any one command us to deliver ſuch and ſuch a Thing to his Heir after his Death, unleſs he be debauch'd. 
And thus we may allow what Qʒinctilian hath ſaid here. For as for the Perſon who hath entruſted us, we cann't lawfully re- 
fuſe to deliver it at his Requeſt. 

5 The Words of the Digeſt are, . Sed is [apud quem rem aliquam deponimus] etiamſi negligenter rem cuſtoditam amiſerit, 
« ſecurus eſt; quia enim non ſua gratia accipit, ſed ejus à quo accipit, in eo ſolo tenetur, fi quid dolo perierit. Negligentiz vero 
te nomine ideo non tenetur, quia qui negligenti amico rem cuſtodiendam committit, de ſe queri debet, magnam tamen negligen- 
etiam placuit in doli crimine cadere, J. 44. f. 7. De Obligat. & Action. Leg. 1. S. 5. Guod Nerva diceret, latiorem culpam 
% dolum eſſe, Proculo diſplicebat, mihi veriſſimum videtur; nam etfi quis non ad eum modum, quem hominum natura deſiderat, 
« diligens eſt, niſi tamen ad ſuum 1. Jum curam in depoſito præſtat, fraude non caret; nec enim ſalvà fide minorem iis quam 
« ſuis rebus diligentiam præſtabit,“ J. 16. f. 3. Depoſiti, &c. Leg. 32. Mr. Thomaſius, in his Diſcourſe De culp. præſt. in 
Contract. c. 1. S 42. obſerves _ well, That 'tis not without Reaſon that the Raman Lawyers, who require of a Proctor the 
« greateſt Exactneſs, make not a Perſon entruſted anſwerable for the moſt groſs Negligence : For a Contract of Commiſſion is not 
made more for the Intereſt of a Proctor, than a Thing entruſted of the Perſon to whom it is entruſted ; for a Truſt is a kind 
« of Proctorſſip, by which a certain Perſon is obliged to keep what he is entruſted with. It is true, that in both theſe Con- 
* tracts we ought to take the greateſt Care and Exactneſs which we are capable of, i. e. as I have explained it above, as much 
« as we would have for our own Intereſts, about things we moſt prize. The Laws of Society and Neceſſity of Commerce en- 
« cage us to it; ſo that any Man who leaves his Goods in the . of another may expect it. If the Truſtee will not do all 
« he can fot him that depends on him, he ought to refuſe the Truſt; but ſince he willingly accepts it, *tis juſt that he ſhould 


« take the ſame Care which he would readily do in his own Caſe. 


« Vid. lib. 16. t. 3. Depoſiti, &c. leg. 1. prix. 1. 8. b Vid. Inftit, I. 3. t. 15. & 1. 12. ſ. 3. D. depoſiti, nbi fupr. 
Philo Jud. 4 plantatione Noach. e Vid. Sen. de Benef. I. 4. c. 10. . > = 16. 
id. lib. 44. 


1. ſ. 45, 46. D. depoſiti. 


d Cicero Offic. I. 3. Ws 
3.1. s Declan. 245. 0 Val. Max. I. 7. c. 3. ſ. 5. inter externa. 
7.1. 1. ſ. 5. D. de eb/igat. & gag. 8112 


r 
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2 it, as if it be very valuable, or if one's whole 
Fortune depends upon it . Which Carefulneſs docs 
hot conſiſt in having it Day and Night before our 
Eyes, but that we lay it up in the rafeſt Place we can 
and where it is likely to receive leaſt Damage. An 
therefore although 1 Rist the Laws of F ang. 
if T take the ſame Care of my Friend's Goods as I do 
of myown, nor can any one in Modeſty deſire more; 
yet it is fit, when J cannot ſave both, that I neglect 
my own, if of little worth, to preſerve my Friends 
that 1s more valuable; for Inſtance, in a Fire, I ought 
to preſerve a Cheſt of Gold and other precious 
Things, or full of Deeds and Writings of Momen 
19877 than ſome of my own poor Houſhold-ſtnff. 
ut then the Depoxent will be obliged to pay me the 
Value of thoſe things which I ſuffered to periſh for 
the Preſervation of his, as well as other Expences and 
Loſſes received upon the Account of the Charge. But 
if a Man ſhould prefer the Preſeryation of his own 
mean Goods to the more valuable Charge of his 


Of gainſul Contrafts'm particular. Book V. 


of it. But in the former no body deſires that T 
ſhould be obliged to fit up, and watch by my 
Charge Night and Day, it being enough if 1 lay it 
up in a convenient Place, and never view it, unleſs 
when ſome particular Occaſion requires, as I uſe 
to do with ſuch Things of my own *. To the Law in 
Exod. xxii. 12. Fit be ſtolen from him, he ſhall make 
reſtitution unto the Owner thereof; Grotius adds this 
Gloſs, Provided it be by palpable Negligence, which 
does not much differ from Kuavery . 

It may bear a Queſtion, Whether the Truſtce 
may make uſe of the Thing entruſted with him? To 
which I anſwer, That if the Charge can poſſibly 
receive any Damage in the Uſe, he ought not to 
do it without the Ownet's Conſent. Scævola in 
Gelinus, l. vii. c. 1. He that uſes a Thing that 
* was ſimply committed to his keeping, or puts ir 
© to other Uſes than the Owner gave him leave, is 
* guilty of Theft *.“ Bur if the Thing be never 
the worſe for being us d, as if I ſhould lay a filver 


Cup for Ornament on the Side- board, or make 
ſome uſe of it for the Entertainment of ſome extra- 
ordinary Gueſt, I don't ſee any Harm in this, pro- 
vided the Owner is not particularly concerned, that 
no Body ſhould ſee it, and the Tryſtee knows that 
he is to ſtand to whatever Riſque it may run by be- 
ing ſo us d. Bur when the Owner has lock'd or ſeal'd 
up the Charge, we ought not, upon any Account, to 
open it b. Nay, a conſumable Commodity given in 
Charge, altho neither lock d nor ſeal'd up, may not 
be made uſe of by the Truſtee , unleſs he be able 
to reſtore the ſame in Quantity and Quality pon 


Friend (if it has not been eovenanted to the contrary) 
he can be thought only to have violated the Laws 
of Friendſhip and good. Nature, and cannot be for- 
ced to make good the Value of the Thing; for he is 
no Gainer by it, and the Intermiſſion of Acts of 
7 9 5 and good Nature does not oblige to the 

ellitution of waat Loſſes may happen thereupon. 

ut the Reaſon why the Roman Lawyers require a 
is Degree of Diligence in a Charge than in a Com- 
milſion, is, becaule the latter is managed by our 
own peculiar Act, and which therefore we have in 
our own Power to direct in every little Circumſtance 


s Thomafius, in his Diſcourſe aforementioned, $ 44. does not think this Determination good; for he ſays, «© We do not offend 
ce againſt the Laws of Humanity, unleſs there be no Engagement.” And ſince, according to our Author, when one ſuffers the 
Loſs of his own Goods to fave a Thing of greater Value, with which he is entruſted, he may make him pay for his Loſs: We 
mutt own, that in Strictneſs he is obliged to ſave a Thing committed to his Truſt at the Expence of another of leſs Value, whick 
belongs to him, as he is alſo obliged to be at all neceſſary Expences to preſerve his Truſt. As for me, I believe. that this laſt 
Caſe, and ſome others, are out of the Extent of our Engagement to general Contracts. The interfering of our own Intereſt 
with that of a Perſon whoſe Buſineſs we have voluntarily taken in hand, or Goods to keep, begets a tacit Exception, which 
may not take place; but then it muſt be judged of by other Principles. I am not indiſpenſably obliged to negle& my own At- 
fairs, tho” leſs conſiderable in themſelves, to attend another Man's, that I have undertaken; at leaſt, I am not expreſly engaged 
to ſuch a Preference, or the Nature of the Thing itſelf doth not require it neceflarily. Nor are we any more obliged in Rigour 
to ſave what is committed to our Charge, to the Damage of a Thing of leſs Value that belongs to us; for beſides that, whatever 
Diſproportion there may be, if we conſider the Things in themſelves, what is of leſs Value, may be of greater Worth to the 
Truſbee than the other is to him that has entruſted it to him. He may have ſometimes a very great Occaſion for the Thing he 
muſt ſacrifice, or he may ſet a great Eſteem on it for ſome particular Reaſon, or the Loſs cann't eaſily be made good. As there- 
fore we do not commonly engage to do all we can for the Security of our Truſt, inaſmuch as at the ſame time we do not think 
of the Perſervation of our own Goods, we are not, properly ſpeaking, in rigour obliged to ſuffer the Loſs of any Thing that 
belongs to us for this Reaſon only, becauſe it is of leſs Value than that which we have in our keepi To this we may add, 
that in the Trouble into which we fall by an unforeſeen Accident, we have not fo much Preſence of Mind, for the moſt part, 
as to conſider what Things are beſt worth ſaving, or if we ſhall have time enough to fave this or that. We generally run to 
that which comes firſt into our Mind; and as it is natural to think of our own more than of another's Goods, no Man can think 
it an Injury, if we prefer the Preſervation of our own Goods, tho” of leſs Value, before that of another's. It is alſo very often 
hard to know whether we can poor our Truſt, tho' we neglect our own Goods. I conclude, All muſt be left to the Con- 
ſcience and Friendſhip of the Truſtee. 2 5 | 

9 But ſays Mr. Thomaſius, ubi ſupra, S 43. As there are divers ſorts of Affairs which require a different Care, and more or 
s Jeſs Application on the part of the Proctors; ſo there are divers forts of Truſts, which mult be differently kept, and with more 
c or leſs Watchfulneſs. One fort of Care we muſt have of an Houſe, another of a Slave or Domeſtick Servant, another of a 
« Jewel, or ſome other precious Thing, another of ſuch things as are not portable; and therefore we are fatisfy'd to place them 
in a Court, or ſome fuch Place, &c. ſo that tis not true to ſpeak generally and without Reftriftion. Tis ſufficient to put a 
Thing in a convenient Place; and when that's done, we cann't any more conclude that a Truſtee is only anſwerable for his 
„% Knavery and groſs Negligence, than we may infer, for the ſame Reaſon, that the Seller, before the Delivery of his Goods, 
er ig alſo reſponſible for his Knavery, and the fame Degree of Negligence, and nothing elſe.” _ 

to Mr. LE CLexc fully ſhews, by the Connexion of the Diſcourſe, that it is underſtood, that the Theft was committed 
either in the Sight, or with the Knowledge of the Truftee. ; 
The Words ate, Sive is apud quem tes depoſita eſt, ed re utatur . furtum commitit. | : 
= Mr.Sacy's Deciſion upon a Caſe which he propounds in his Treatiſe / Friendſpip, appears a little too ſevere, not to ſay 
very ſour. * I am not afraid to ſay (theſe are his Words) that he, to whom a Thouſand Livres are entruſted, may not make uſe of 
cc to fave the Life of his Friend, who is fallen into the Hands of Thieves, who threaten to take it away, if that Sum be not 
« paid by a certain time. This is a Cafe, in which we ought to forget that we have any Truſt, becauſe in having ſuch 
A Sum entruſted to us, tis as if we had none: For it is not law ful for us either to open or force the Cheſt where it is. And it 
we dare to do it, we commit no leſs Crime, than if we broke open our Neighbour's Houſes, and took that Sum; the only Diffe- 
« rence is, that the Law puniſhing this laſt with Death, and taking no Notice of the other, leaves our Puniſhment to Inſamy 
„ tho?, in the main, tis the ſame ching. The Sum entruſted, is in the Hands of the Perfon truſted, not as in his Houle, but in 


« his Houſe to whom it belongss and ſo when the Truſtee makes uſe of it, he ſteals it no leſs than if it were not entruſted to Way 
. . | | | . 


« Add. Ambt. OF, I. 2. c. 29. \ * 444. lib, 16. t. 3.1. 1. . 36, D. depoſit. 


nan IV. Of chargeable Contracts in particular. 


Demand: For we are often. in ſo great want of ſuch 
ſort of things, that we cannot part with them on any 
Terms. Laſtly, tis well; ordained in the Roman 
Law, that whoſoever ſhould difown a Charge, which 
the Deponent, in Diſtreſs, had repoſed with him, as 
being in danger of Fire, Shipwreck, Tumult, or ſuch 
like, ſhould be fin d double; for ſuch inhuman Vil- 
lany deſerves to be ſeverely ** puniſhed, which does 
not ſcruple to make a Gain of thoſe Men who are 
the Objects of Compaſſion. Vid. L i. ſ. 1, 2, 4. D. 
depofiti,d. L. Quinctilian, Decl. 245. adds, A Charge 
sought to be reſtored the ſooner for being deliver d 
© ſecretly and without Proof. Add Exod. xxil. 
7, 8, 9. Lev. vi. 2, Cc. Nay, I think it a worſe 
Crime to diſoun or withhold a Charge, than to com- 
mit a Robbery; for here only Juſtice and Property 
are violated, but there Friendſhip and good Nature 
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too ſuffer 2. Nor does it extenuate the Crime, that 
the Truſtee, having the Charge put into his Hands, 
has an Opportuuity of playing the Knave (which 
is otherwiſe tempting enough) laid in his Way; 
whereas the Thief has no ſuch Temptation, but of 
his own Accord ſeizes upon other Mens Goods, and, 


which is more, breaks in upon that common Security 


which makes every Man's Houſe his ſafeſt Sanctua- 
Nor is a Guardian guilty of a leſs heinous 
Crime, who debauches an Orphan committed to his 
Truft, and received into his Houſe b. £2 
Since the Keeping only is given gratis, it is plain 
that all the-Expences laid out upon the Charge ought 
to be repaid, Upon which Ground it is rightly de- 
clared in the Digeſts ©, That if a Charge be receiv- 
ed at Aſia, to be reſtor d at Rome, it muſt be at the 
Expences of the Owner, not of the Truſtee, 


f | ' a . f 
« he took it out of the Houſe of the true Proprietor.” Pag. 125, &c. This Author does not diſtinguiſh whether he be able or 
not to pay the Sum entruſted to him, which he made uſe of to ſave the Life of his Friend; all that he fays tends only to prove, 
that, let the Reaſon be never ſo important and preſſing, for which the Thing entruſted is made uſe of, he is guilty of 
Theft for this alone, that he made uſe of what he had in keeping. But this is one of the Caſes of Neceſſity, which are above the 
common Rules, and whoſe Exception is included in all Engagements. Whatever a Man can do for himſe}f, that he can certainly 
do in the like Circumſtances for his Friend, who is his ſecond ſelf; and we ought to have ſuch a good Opinion of him who truſts 
us, as to believe that he would lend us his Money for that Uſe freely, and ſo he may be thought EY to conſent to it. I pro- 
ceed farther, and ſay, That ſuppoſing the Sum depoſited be inconfiderable, in reſpect of the Eſtate of him to whom it belongs, 
J cann't ſee but that it may be made uſe of to fave the Life of a Man and a Friend, tho' we do not think him rich 8 to pay 
fo great a Sum under a long time, if ever. If it be allowable, as I have prov'd above, J. 2. 4 6. not only to take the Goods of ano- 
ther, but alſo to run the Hazard of one's Life to preſerve his, is it not much more excuſable to take the Liberty of diſpoſing of 
a Thing truſted to us, in ſuch a preſſing Neceſſity of a Friend? And yet there is a great deal of Difference between this Action and 

that of a Man who robs to fave his Friend; for this laſt commits a manifeſt Violence and Injuſtice, whereas the other only makes 

ule of the Opportunity that Providence has given him, where he may preſume upon the Conſent of him who has committed 
that Money to his Keeping. It is much like, as if a Man, being purſu'd by his Enemies or Thieves, takes the firſt Horſe he 
lights of to make his Eſcape, tho' the Maſter is neither preſent, nor knows it. 8 

13 The Words of the Dige/ts are, Prætor ait, quod neque tumultus, neque incendii, teque ruin, neque naufragii cauſa depoſi- 
Tn fit, in ſimplam, ex earum autem rerum, que ſupra comprebenſæ ſunt, in ipſum in duplum - - cam extante neceſſitate deponat, 
treſcit perfidie crimen. | | | 

« In Piſdia the Breach of this Duty was Capital, Nicolaus Damaſcenus. b Add. Ariſt. Prob. Sect. 29. Qu. 2 & 6. Allo / 
1. 2. & 67. princ. D. de furtis. + Lib. 16. t. 3. I. 12. princ. D. depoſits. 


CHAP 
Of chargeable ContraQs in particular; and, Firſt, of 
Bartering, Buying and Selling. 


1. Of Exchanging or Bartering. 

11. N hen a Contratt of Buying and Selling is compleat. 
11. Of the Loſs or Gain of a Thing ſold. 

Iv. Of Agreements commonly join d with Sales. 


F chargeable Contracts, Bartering is deſervedly 
eſteem d the Chief; for in Days of Lore, 

before Money was found out, there was no other 
Method of maintaining Commerce. The Dutch 
made uſe of the ſimple and antient way of Barter- 
ing Commodities, Vid. Tacit. de Morib. Germ. c. 
5. 2. Now Bartering may be made two ways; ei- 
ther the Commodities may be valued for Money, 
and then, inſtead of Money, exchanged for one an- 


» See Gros. B. enn. 


v. What the Buyer onght to perform to the Seller, and 
e contra. SEM 

vi. Of Buying in Hope and Expectat ion. 

vii. Of Monopohies. | | 


other; or the Commodities may be i L 
compar'd together. The firſt ſort is, in a manner, 
Buying and Selling, for here the Things are rated 
according to their Prices on both Sides ; which 
Sort of Bartering is at this Day very frequent. | 
And therefore there is no Reaſon to conclude, 
that pure Bartering was in uſe at the time of the 
Trojan War, as moſt do from that Paſlage in Homer, 
Iliad. n- v. 472. ana | 
C1 Ed 


| Mr. BAxBEYRACS NOTES or Chap. V. 5 l. 
See about this Diſpute Mr. Gravina, Profeſſor of La at Rome, his Origines Furis Cwilis, l. 3. p. 248, Cc. 
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The Grecian Chiefs their chearful Bowls prepare, 
And barter Braſs and Steel for ſumptuous Fare. 
Some truck with Slaves or Skins of ſlaughter d Kine, 
And ſome the Ox it ſelf exchange for Wine. 

For, ſays Pliny *, 1 wiſh we could quite lay aſide the 
Uſe a 22 all good Men „eat againſt, and 
which was found out to the Deſtruction of Mankind. 
How much happier was it when one thing was ex- 
chang d for another? As (if Homer may be believed) 
was done at the time of the Trojan War : For then, 
1 ſuppoſe, Commerce was ſet on Foot for the Conve- 
niences of Life. He tells us, That ſome purchas d 


with Hides, ſome with Iron, others with Plunder 


% he himſelf was an Admirer of Gold, yet he ſo 
rated Things, as to make Glaucus exchange his gol- 
den Arms of a hundred Oxen Price, for Diomedes's of 
nine. Hence it is, that the Fines inflifted by the old 
Laws conſiſted of Cattle, even at Rome. Indeed, at 
this Day, nothing is more common than for Soldiers 
to exchange their Boory for other Commodities ; for 
their Booty does not always conſiſt of Money, and 
they do'not ſcruple to take other Things that come 
in their way. And therefore it does not follow, 
that Money was not in Uſe at the Time of the Tro- 
jan War, becauſe the Soldiers purchas d Wine with 
their Plunder : Nay, there is mention made of Ta- 
lents of Gold in Homer; for in Iliad. 1. v. 122. A- 
gamemnon promiſes to give Achilles m 5 xevorio wi- 
awe, Ten Talents of Gold, & Odyſſ. b. v. 393. Each 
of the Phæacian Princes gives Ulyſſes xęuev io nN] 
nue, A Talent of venerable Gold. And altho 

that Gold in Odyſſ. ». v. 11. is call'd, ygvors mavdui- 
e-, yet it is not probable, that all Gold was 
then wrought, or us d only for Cups and ſuch fort of 
Veſſels. Nor does it appear why Homer ſhould give 
* ſach a Veneration to Gold, if it had not been then 
the Standard Price of other Things. Beſides, aav- 

u . may ſignify any Materials capable of being 
finely wrought upon. As for Homer's calling Glau- 
cus's golden Arms ixynyuCoe, or worth an hundred 
Oxen, and Diomedes's Braſs ones, &vedCora, or worth 
vine Oxen, without doubt he did it, becauſe in old 
Time, the greateſt Riches conſiſted in Cattle, of 


which Oxen being the chief, becauſe of the abſolute 


Neceſſity of them in Husbandry, it was uſual to refer 
the Price of other Things to them; which common 
way of ſpeaking did not immediately grow out of uſe, 
after Money had been made the Meaſure of all things. 
And therefore it is obſerv d b, that Maidens, who by 


reaſon of their Beauty received great Preſents from 
their Gallants, were call'd mebires dngenColdg, Vir- 
gins who gain Oxen : But granting that Coin d Money 
was not then known among the Grecians, yet the Uſe 
ot Gold and Silver, by weight, might poſſibly have 
obtain d in Commerce. Indeed, that many Nations 
uſed Money before the Trojan War, is plain enough 
from Holy Writ. 

This Place of Homer puts me in mind of the Con- 
troverſy between Caſſius and Sabinus ©, Whether le- 
fore Money was in uſe, or now, fince the Uſe of it, it 
might be call d Selling, if v. g. 1ſhould give my Chak 
for a Coat ? Sabinus aflerted that it was, from this 
Paſſage of Homer, as if the Grecian Army had 
bought Wine with Braſs, Iron, and Men; bur 
ogg does not properly ſignify to buy Fine, but 
to procure it by any means whatſoever, as amon 
the Latines, pabulari, lignari, frumentari, ſignify 
to forrage, to get Mood, and Corn by any Method 
wharſoever *. The other Opinion indeed ſeems 
more feaſible, becauſe it is one thing to bay, ano- 
ther to ſell, the Buyer one Man, the Seller another; 
the Price one thing, and the Commodity another ; 
but for the fans Thin to be Buyer and Seler, and 
the ſame Thing both the Commodity and Price, 
ſeems abſurd. But to this we reply what we juſt 
now ſaid of the two Sorts of Bartering; for if we 
ſuppoſe the Things to be firſt rated by Money, the 
Buying will be reciprocal, and therefore not abſurd 
for the ſame Perſon, in a different reſpect, to be 
both Buyer and Seller, 

Under the Name of Bartering may be brought the 
reciprocal Donations which commonly paſs between 
Friends; which not being a Contract, do not re- 
quire Equality. And to this may be referr d the 
3 Arms between Glaucus and Diomedes d, 
which, the Inequality, may perhaps be ſtil'd 
Fooliſhneſs on Glaucus's fide, @. cannot be call'd 
Injuſtice in Diomedes. Maximus Tyr, Diſſert. 23. 
ſays, © Glaucus rated his Purchaſe from the Occaſi- 
** on, not according to the real Value.” And again, 
Diſſert. 4. Nor had he that receiy'd the golden 


Arms more than his Due, nor he that received the 


© braſen, leſs ; but both did generouſly ; the Inequa- 
* lity of the Matter being made up with the Equality 
* of the Deſign that cach had of obliging the other.” 
Add. Iſocr. ad Nicocl. in princ. Among the Ruſſians 
there is a Market for holy Images, which they do 

not pretend to ſel}, but to exchange for Money ©. 
II. But ſince Money has been introduc'd, the Con- 
tract of Buying and Selling has been moſt in Uſe , 
whereby the Property of a Thing, or ſome Right 
equivalent to it, 1s acquir'd for a certain Sum of Mo- 
ney : And here the firſt Enquiry is, H/hen the Contract 
is ſo compleated, that nothing remains but that the 
Seller relinquiſh the Thing, and the Buyer take Poſ- 
| ſeſſion 


1 Of this Opinion the Dige/?s ſpeak thus, Sed verior eff Nerve & Proculi ſententia, permutationem, nor emptionem hoc eſſe. 
Nan ut aliud eſt vendere, aliud emere, alius emptor, alius venditor ; fic aliud eft pretium, aliud merx, quod in permutatione diſs 


cerni non poteſt, uter emptor, uter venditor fit, ubi ſupra, 


3 Max. Tyrius's Greek is, OuJiy d in 76 naCorn fe M, I d xa; aer, d duporicyts 


de l ing nes is Arie © Vans, lovenoiu TH 


aun ob diy Sce Mr. Davis's Notes on it. 


We may allo add here, 


Far by the Roman Law an Exchange is a Contract without a Name, for which there lies no Action in Juitice but the Delivery 


of the Thing exchanged is made on both Sides. 
Lats in their Natural Order, Part 1. I. 1. t. 3. 


"» T6 $3 


A. d. I. Olearins tin. Perſ. I. 1. c. 1. 


See Digeſt, /. 19. t. 4. De rerum permutatione, and Mr. Da uu ATT Civ 


. C. 1. b As . TY remarks, ad Hom. I, 4 v. 236. Vid Lib. 18. t. 1.1. 1. D. de contrab. empt. 4 Vid. Hem: 
Mr. BAR B. NOTES on Fin, © 


1 The Words of the Digeſts are, Et fi e dem, ut rem accipiam, emptio £5 venditio ft. So we may ſell a Service, 


Rights, 


* 
* 
o 


an Inheritance, a Debt, in a Word, all Sorts 
J. 18. t. 4+ 1 ; 


/ 


Names, and Actions. See Digeſt. De hereditate, vel artinre wenditd,,,- 


* 
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ſeſſion of it? According to the Roman Laws * the 
Contract is compleated as ſoon as both Sides have a- 
greed upon the Price; and then the Buyer can force 
the Seller to deliver up the Thing; and the Seller can 


oblige the Buyer to take it, and to pay down the 


Price immediately, or at the Time appointed 2. 
But the Contract may be incompleat, and not ca- 
pable of bearing an Action, either upon a general 
or a particular Account. The Firſt is, when the 
Buyer and the Seller Þ * are not agreed, but fill en- 
deavour to bring one another to their own Terms; 
where they are both free to give back and break off 
the Bargain, having not yet contracted an Obliga- 
tion, provided there be no Deceit nor Deſign in ei- 
ther Party to elude the other; which indeed obtains 
in all Contracts. The Latter is, when the Bargain 
turns upon ſome Conditions © + either expreſt or un- 
derſtood ; as if the Ware is firſt to be ſeen or taſted d 
5 for here the Bargain goes upon a Suppoſition, 


indeed the Knowledge of the Thing is always ne- 
ceſſary for the determining of the Price; and it is 
imprudent to buy without ſeeing it, where we can 
not depend upon the Word of the Seller. | 
The determining of the Commodity by Weight, 
Meaſure, or Number ©, is not properly a Condition 
of Sale, unleſs the Thing be ſo, as not to ſerve my 
Turn, but in ſuch a Quantity. However, for put- 
ting the Contract in Execution, it is neceſſary to 
meaſure, number, or weigh *; for we cannot other- 
wiſe ſpecify the Thing, and ſet ic apart from thoſe 
of the ſame ſort. Nor, without this Meaſurin 
can the Goods be deliver'd, or Property — 
ferr d; for J have no other way of determining what 
belongs to me, and what to the Seler. Sometimes 
indeed we buy at a Lump; and then Meaſuring is 
only for Experiment, not for the rating of the Com- 
modity; for in that Caſe, the Meaſure does not pre- 
cede the Delivery; it being one thing to ſell this 


” 


that the Thing will not only appear as the Seer had Veſſel of Wine that holds ten Gallons, and ano- 


repreſented it, but that it will then pleaſe too. For ther to fell ten Gallons out of this Veſſel *. 


2 Altho' the Buyer pays nothing down, nor gives any Earneſt, E/ autem . . Juris Gentium, & ideo conſenſu peragitur, & 
inter abſentes contrahi poteſt, & per nuncium & per literas, Digeſt. de contrahenda Emptione, Leg. 1. S2. Emptio & venditio con- 
trahitur fimulatque de pretio convenerit, quamvis nondum pretium numeratum fit, ac ne arrha quidem data fuerit, Inſtit. I. 3. t. 24. 
princ. See alſo Dizef ubi ſupra, Leg. 19, 34. $6. & 35. 85, 6, 7. | 
3 As when they have not agreed upon the Price, but only have ſaid, We ſhall well agree, T'll fell it at a reaſonable Price, &c. 
It is the ſame, according to the Roman Lawyers, when we ſay, I'll ſell it for what you pleaſe, for what you think reaſonable, Sc. 
I/lud conſtat imperfectum efſe negotium, cum emere volenti fic venditor dicit, QUANTT velis, quanti equum putaveris, quanti Æſti- 
maveris, habebis emptum. Digeſt. ibid. Leg. 35. $ 1. Some ask, Whether a ſimple Contract to ſell or buy, obliges to any thing 
by the Law of Nature and Nations? Mr. Twomas1us, in his Diſcourſe De Arrhis emptionum, $ 23. denies it abſolutely ; and the 
Reaſon, ſays he, is clear, There is only a looſe Conſent which is come to no Determination, and which gives no Right to 
him to whom the Promiſe is made, to demand any thing: For how can he pretend that he hath bought or fold any thing 
actually? But if one has no Mind to ſell, *tis eaſy to evade his Promiſe by exacting an enormous Price, or by annexing ſuch 
«© Conditions as we think fit; and if one has no Mind to buy, he can as eaſily get off by very {mall Offers, or by engaging him to very 
hard Terms. Or how can a Man pretend to be endamaged, ſince there is neither any Goods ſet out, nor Price fixed; and he 
<« hath nothing to do but to declare that he is ready to conclude the Bargain, if he refolves to go on with it; and to take away 

all Ground of Complaint, he may alledge that he has broken his Word, and ſo lay all the Blame on him that the Bargain is 
< not compleated? But if we will judge of the Thing by the ſole Right of Nature and Nations, I do not think that any Man can 
come fully into the Sentiments of Mr. THOMASTUS. I diſtinguiſh here between an uncertain Promiſe, which neither ſignifies, or 
engages any Man, and a real Promiſe, upon which the Perſon, to whom it is made, may depend: The firſt ſort may be eluded after 
the manner that this able Lawyer hath repreſented, becauſe we have promis'd ſo far only as we pleaſe to keep it; and ſo he, to 
whom the Promiſe is made, has no Right, but the other ought certainly to be ordered ſo, as not to come to Nothing, and the 
Promiſer cann't elude it at his own Pleaſure. Let us clear this by an Example; I ſee a Thing uſeful to me in another's Poſſeſ- 
fion, and ask him whether he'll ſell it me? He anſwers, Yea. Whereupon I go away without bargaining, or requiring him to 
lay it aſide for me. In this Caſe ”tis plain, that if the Owner of the Goods ſells them to another, and refuſes to ſel] them to me 
afterward, when I come again to deſire it, he does me no Injury, for he is under no Engagement to me, no otherwiſe than that 
we might have agreed, if I had at that inſtant bargained; but ſince I neglected it, tis ſo much the worſe for me. And this hath 
chiefly a Place, when he that declared his Price at that inſtant, is a Trader by Profeſſion, and deals in Things of that Nature; 
for we know well, that if we do not take ſuch Men at their Word, when they offer to ſell a Thing at ſuch a Price, we do no- 
thing; by a much greater Reaſon they are free to ſell, or not, when nothing is ſaid. But ſuppoſe that I ſay to a Tradeſman by 
Profeſſion, May I depend upon it that you'll fell me ſuch or ſuch a Thing? And he thereupon poſitively promiſes me that he'll 
keep it for me, then he tacitly engages that he'll ſell it me at a reaſonable Rate, if I deal with him for a Thing whoſe Price of- 
ten varies, or at the uſual Price, if there be any Rule for it; provided that I come ſoon to buy it, or in the time agreed on; for 
if I let the Time paſs, or, if it were not ſet, I ſtay a long time before I come again, the other Contractor is releaſed of his Word, 
by reaſon of the Occaſions which he may loſe of ſelling his Goods to Advantage; for before this he was not free to recant, be- 
cauſe I might fail of accommodating myſelf elſewhere. 

+ The Words of the Digeſts are, Conditionales autem wenditiones tunc perficiuntar, cum impleta fuerit conditio. But this is not 
appropriated to a Bargain and Sale only. All forts of Agreements follow the ſame Rule. See what is faid above, Lib. 3. c. 4. 
Jod ſi ſub conditione res venierit, ſay the Roman Lawyers, V. quidem defecerit Conditio, nulla eft Emptio, ficati nec eft Stipulatio. 
Digelt. I. 18. t. 6. De Periculo & commodo Rei venditæ. Leg, 8. | : 

5 Guftus enim ad hoc proficit, ut improbare liceat, Digeſt. lib. 18. tit. De contrah. empt. Leg. 34. S5- Difficile autem ef, ut 
quilguam fic emat, ut ne deguſtet. Tbid. tit. 4. De periculo & commodo rei venditæ, Leg. 4. $ 1. 

As for Example: If I buy ſome Cloth for a Suit, and the Piece holds not out ſo many Ells as it ought. 

7 $734, quod venierit, appareat, quid, quale, quantum fit, & pretium, & pur? venit, perfe#a eft emptio. Digeſt. De periculo 
& commodo Rei venditæ, Leg. 8. princip. In his gue pondere, numero, menſurave conſtant, === /i omne vinum, vel olcum, 
vel rumentum, vel argentum quantumcunque efſet, uno pretio venierit, idem juris eſt, quod in ceteris rebus. Quod fi vinum ita ve- 
nierit, ut in fingulas amphoras ; item oleum ut ix ſingulas metretas; item frumentum ut in ſingulos modios, item argentum ut in fin- 
gulas libras certum pretium diceretur, - - - & de his guæ numero conſtant, fi pro numero corporum pretium fit ſtatutum. Sabinus & 

_ Caſſius tunt perfiti emptionem exiſtimant, cum ad numerata, admenſa, adpenſave ſint; quia venditio ſub hac conditione videtur fieri 
ut in ſingulos metretas, & modios, & libras, quos quaſve admenſus eris vel appenderis, Lib. 18. t. 1. De contrah. empt. c. Leg. 35. $ 5- 
This is not appropriated to Sales, but to all ſorts of Agreements. Cantractus venditionum, vel permutationum, vel Donationum, 
quas intimari [non] eft neceſſarium, dationis etiam Arrharum, vel alterius cujuſcunque cauſe, [quas tamen] in ſeriptis fieri placuit, 
tranſattionum etiam, quas in inſtruments recipi convenit, non aliter vires habere ſancimus, niſi inſtrumenta in mundum recepta, ſub- 
ſcriptionibuſque partium confirmata, & fi per tabellionem conſcribantur, etiam ab ipſo completa, & poſtrems d partibus abſoluta ſunt, 
Cod. lib. 4. tit. 21. De fide inftrumentorum, &c. Leg. 18. See Inſtitut. l. 3. t. 24. De Emptione & Yenditione princ. We ought 
to obſerve that in this $, altho' the Author pretends only to relate the Determinations of ” Civil Law, he fo mixes his own 
Notions with theirs, which he endeavours to rectify and reduce to the Simplicity of the Law of Nature, that 'tis not poſſible to 
* r in a Tranſlation. | 24 

Add. lib. 19. t. 5. D. de præſcript. verbis, &c. Leg. 5.1. 1 
. 5, 6. 1. 35. f. 1,5, 6, 7. 5. de DIG. empt. &c. A » Vid. D. ibid. Leg. 35. f. 1. 
dee above in B. 3. Ch. 8. d Vid. D. ubi ſupra. Leg. 34-1. 5. 
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492 Of chargeable Contracts in particula; and Book V. 
. Laſtly, the Bargain is incompleat, if the Parties * to the Buyer, 3 altho, it be not yet deliver d, and al- 
particularly agree to have one another's Conſent ex- tho the Seller remains Maſter of it. By Riſques they 
preſt in Writing, and the Writings be not yet finiſh'd. mean the Accidents tis liable to, from external In- 
But tis another thing, if this Writing is deſign d on- juries, as Theft, &c. or internal Decay proceeding 
ly for a Help of the Memory, or an Evidence of from natural Cauſes® .. But how can the Damage 
the Thing. What the Hebrews obſerv d, in relation belong to the Buyer, when he is not yet the Owner, 
to this Contract, is curiouſly taken notice of by Se- whereas the Loſs of a Thing is tothe Owner? To 
den, De J. N C G. ſecund. Heb. l. vi. c.1 0 4, which ſome anſwer * ©, that that trite ſaying, The 
Add a Place of Theoph. in Stobæus, Serm. 42. loſs is to the Owner, is true, when the Owner is op- 
III. And here we muſt take ſpecial Care to diſtin- ' pos d to thoſe who have barely the Uſe and Cuſtody 
guiſh between the Contra? itſelf, and the Execution of the Thing; and not to thoſe who have Right in 
of it. Tne Contract is compleated as ſoon as the it, and a Power to call for it as their own. Which 


Commodity and Price is agreed upon, provided there Diſtinction is founded upon this Reaſon, that the 
be no Condition added, that can ſuſpend the Obliga- Buyer might, and ought to have immediately taken 


tion, or any thing elſe, that can leave room for ei- Poſſeſſion of the Commodity, and to have paid down 
ther Party to recede from the Bargain; but the Execu- the Money; which if he had done, it had periſh'd 
tion of the Contract conſiſts in the actual Delivery in his own keeping; and therefore his Delay and Neg- 
of the Money by the Buyer, and of the Commodity ligence ought not to turn to the Loſs of the Seler. 
by the Seller. It is indeed moſt natural, that as Beſides, the Riſque belongs to the Buyer, not only 
ſoon as the Contract is compleated, it ſhould be becauſe he is the Owner, but becauſe the Seller, at- 
put in Execution; or that as ſoon as the Price is a- ter the Completion of the Bargain, in reſpect of the 
greed upon, the Buyer ſhould deliver the Money, Buyer, is not conſider d as Owner, but as Truſtee of 


and receive the Commodity; which they call Truck- ſuch a particular Commodity, for which, if it be loſt 


S 


ing with ready Money. Vid. Plaut. Afin. Act. I. without his Fault, he ought not to be reſponſible. 
Sc. iii, v.47. As alſo Plato de Leg. I. xi. in his hut after all, ſince it is the Seler's Buſineſs to 
Commonwealth enacts, That whatſoever is bought give the Buyer Poſſeſſion, if he has not diſcharged 
© and ſold, be done in ſuch a certain Place of the this Duty, I do not ſee why he, rather than the other, 
* Forum, the Seller delivering the Commodity, and ſhould not ſtand to the Loſs of it. For the Anſwer, 
the Buyer paying down the Price immediately.” That a Perſon, having promis d any certain Thing, 

But when there is ſome time between the Comple- does not ſtand oblig d in caſe the Thing be loſt, does nor 
tion of the Bargain, and the Delivery of the Thing; come up to our Caſe d: For there the other Party 
it may be demanded to whom the e, or the was to have gain'd the things gratis; and it would 
Profit of the Commodity-belongs in the mean time, be hard and unjuſt for a Man that had promiſed a 
to the Buyer or to the Seller? Tis well known certain Species, upon the Loſs of it, to be bound to 
that the Roman Law, as ſoon as ever the Bargain is make good the Value. But in ſuch Dealings as ad- 
compleated, imputes the Riſque of the Commodity mit of no Latitude, the Caſe is altered; for why 
9 This is common'y preſumed till the contrary appear. Hunt enim de his [obligationibus que conſenſu contrabuntur} ſcriptu- 
re, ut quod actum eft per eas facilius probari palit, & fine his autem valet, qued attum eft, fi habeat probationem, ſicut & nuptiæ 
funt, licet teftatio fine ſeriptis fit habita. Digeſt. Ib. 22. tit. 4. de fide inftrumentorum, c. 


» This not only reſpects Contracts of Selling, but likewiſe all other Compacts, Vid. C. lib. 4. t. 21. De fide inftrumentor. 


Ec. Leg. 17. Vid. Inſtit. lib. 3. t. 24. De emptione & venditione princip. b Vid. d. tit. de peric. & commod. rei vendite. 
2 7 Princip 


c Vid. C. Iib. 4. t. 24. De Pigneratitia actione, Leg. . « According to ib. 45. l. 1. /eg. 33. J. 83. / 7. D. de verb. 
oblig. & lib. 35. t. 2. l. 30. / 4. D. ad L. Falcid. in fine, & lib. 4. f. 3. Leg. 18. /. 5. D. de dolo malo. | 


8 | Mr.Bars. NOTES on F 11. 

© This is what is called Gr æcd fide mercari. See Plaut. c. as in the Text. 3 
The Words of the Law are, Quum autem emptio & venditio contracta ſit, - periculum rei vendite ftatim ad emptorem per 
tinet, tameſſi ea res tradita emprori non fit. Itaque fi homo mortuus fit, vel aliqua parte corporis v9» t, aut ædes tote, aut ali- 


ua ex parte, incendio conſumptæ fuerint, ant fundus vi fluminis totus, vel aligud ex parte ablatus fit, five etiam inundatione ague, 


vel arboribus turbine dejeftis, lunge minor, aut deterior efſe ceperit, emptoris damnum eft, cui neceſſe eff, licet rem non fuerit 
nattus, pretium ſolvere. Duicquid enim fine dolo & culpa venditoris accidit, in eo venditor ſecurus eſt. Inſtit. lib. 3. tit. 24. 83 
The Negligence for which the Seller is reſponſible, if there be no Cheat, is, what the Raman Lawyers call a ſmall Fault, which 
is oppos'd to the Care which a good Maſter of a Family commonly has of his own Affairs; for they require ſuch a Degree of Ex- 


actneſs in all Contracts, as may be for the Advantage of both Parties. Si nihil appareat conveniſe, talis cuſtodia deſideranda eff c 
venditore, qualis bonus Paterfamilias ſuis rebus adhibet, quam fi preftiterit, & tamen rem perdidit, ſecurus eſſe debet. Digeſt. 


b. 18. tit. 1: De contrah. empt. Leg. 3 5. § 4. Sed ubi utriuſque utilitas vertitur, ut in empto, ut in locate, ut in dote, ut in 


.  focietate, & dolus, & culpa prefiatur. Li 


23. tit. 6. Commodati vel contra, Leg. 5. $2. As for me, I hold to what I have 
faid in the foregoing Chapter; and, without having regard to that PDiſtinction about the Advantage, which accrues by a Contract, 
either to each of the Parties only, or to both together, I believe that the Seller, and every other Perſon, who is engaged ex- 
preſly or tacitly to preſerve a Thing that belongs to another, in any wiſe is reſponſible for whatever happens, if he has not done 


as much as he could or would for himſelf, and his own Intereſts, in things which he values moſt. 


3 Yea, when he has delivered it, provided he has not received the Payment, or given Credit, or taken ſome Pawn, or accepted 


| a Security. Sane qui nondum rem emptori tradidit, adbuc ipſe dominus 75 Inſtitut. 74. See alſo Lib. 2. tit. 1. De diviſione rerum, 841. 


4 Res domino perit, ſay the Layers; a Maxim taken out of this Law of the Code, Lib. 1. tit. 24. De pignoratitid actione, 
Leg. 9. Pignus in bonis debitoribus permanere, ideogus ipſi perire in dubium non deni. 
FI 12 Mr. Hz = T1v 8's Edition theſe Words are inſerted here, This hath not Place but in Contracts, wherein one of the 
« Contractors hath in his Hands the thing that belongs to another, and not in theſe, wherein one of the Contractors owes the 
« other 2 certain thing in ſpecie. Or, as others expreſs it, the Loſs is the Owner's, when, e.“ The Eugliſb Tranflator 
Has heal'd this Breach by SKIPpINg it. | £ | | 

6 We may add here what CuJactvus, and ſome other Lawyers affirm, that, according to the Raman Law, all Accidents, 
before Delivery, , muſt fall upon the Seller. See Cu3zacivs —_ Leg. 33. of the Digeſts. Tit. locati condufti, in his Treatiſe 
ad Africanum, Lib. 8. Mr. Van Ecx, Profeſſor at Utrecht, obſerves in his Principia Juris Civ. under the Title, De pericu- 
to Ef commodo rei vendite, 5 10. That the Learned cann't reconcile this Law with the common Opinion; and as for himſelf, 


be declares freely, that he may ſay, without any Injury to the Roman Lawyers Reputation, that they never were perfectly 


agreed about that Matter . 
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Cuaz. V. Firſt, of Bartering, Buying and Selling. 493 


ſhould the Buyer, who has not yer had the Delivery 
made him according to the Contract, be deprived of 
the Goods, and yet pay the Seller the Price of them àꝰ 
The beſt way to diſcover natural Equity, in this 
Point, is to diſtinguiſh whether the Delay was ab- 
ſolutely neceſſary, for the Delivery 
modity; or only occaſion d through the Default of 
one of the Parties; and if occafioned, whether by 
the Buyer, or the Seller? | | 
The firſt Cafe may be put thus; ſuppoſe I buy 
Cattle, which at preſent are at ſome diſtance, and the 
Seller, in driving them to me, happens to have them 
intercepted by Robbers, Wolves, or ſome other Ac- 
cident; in this caſe no doubt the Loſs is the Seller s. 
Where the Delay has not been neceſſary, but oc- 
caſion d by the Setter, * then too the Loſs lies at 
his door. 41111 
But if the Buyer be the Occaſion of it, then he 
ſtands to the Loſs of it. For the very Moment, that 
the Commodity was due, and the Seller ready to 
make Delivery of it, the Property paſt to the Buyer, 
and the Thing then began to belong to him only b. 
And therefore, if the Seller out of Kindneſs keeps 
in Cuſtody the Goods, which the Buyer did not ſo 
much as commit to him in Truſt, tis unreaſonable 
to expe&, that he ſhould ſtand to the Caſualties 
that may attend them. Bur in Caſe the Buyer had 
committed them to his Cuſtody, then muſt they be 
look d upon as a Charge, and conſequently the Re- 
ceiver muſt be free from whatever Caſualties may 
happen to them. In which Caſe, the Delivery of 
the Commodity ought to be made by a Fiction bre- 
vis manus ©, but otherwiſe than is done in the Loan, 


of the Com- 


or Letting of à Thing. For there, by the Delivery 


we alienate our own, but here the Alienation 1s 
made to us. What has been here ſaid of the Da- 
mage may be apply d to the Gain alſo ? d. ; 
IV. Moreover tis uſual for this Contract to be 
qualified with the Addition of ſeveral other Pacts, 
according to the Pleaſure of the Contractors, or the 
Law of the Land. In which the Law of Nature is 


concern'd no farther, than that each Party ſtands to 


his Agreement, provided nothing abſurd, or unjuſt 


is contain d in it, and that every Subject conform 
himſelf to the Law of his Country, as he expects tg 
have his Contra& valid in it. Thus nothing is mote 
common, than to agree upon Payment of rhe Money 
ſometime after the Delivery of the Thing; and allo, 
that the Thing ſhall not be deliver'd till ſuch a time; 
the Property, in the mean time, together with the 
Gain or Hazard attending it, lying in the Ser e. 

Beſides, we frequently practiſe what the Civilians 
call * Addictio in diem, which gives the Seller Leave 
to accept of any better Bargain, thar ſhall offer it 
ſelf by ſuch a day. This may be done two ways: 


Firſt, when the Bargain is compleated, bur upon 


Condition that it ſhall be null, if better Terms offer 
themſelves; or ſecondly, if it be only agreed de futuro, 
that it ſhall be a Bargain, if better Offers are not 
made f. In the former caſe, the Property paſſes 
over to the Buyer; in the latter, it remains in the 
Seller, till the Completion of the Contract. 
What they call + Lex Commiſſoria makes * void 
the Bargain, if the Price be not paid by ſuch a Day. 
And in this Caſe, either the Seler may immediately 
deliver the Goods, and in Default of the Payment, 
| 5 claim 


7 The Roman Lawyers ſay alſo, That in this laſt Caſe the Seller is bound to Damages and Gains, 1. e. he ought to indemnify 


the Buyer from the Loſs he has had, or the Profit he has miſs'd of by his Delay. Si res vendita non tradatur, in id quod intereſt, 
| agitur; hoc eſt, quod rem habere intereſt emptoris, — cum per venditorem fteterit, quo minus rem tradat, omnis utilitas emptoris 
in e/timationem venit ; que modo circa ipſam rem conſiſtit. Neque enim, ſi potuit ex vino (puta) negotiari, & lucrum facere, id 
eftimandum eft, non magis quam fi triticum emerit, &c. Dig. Ib. 19. 
In this Caſe the Lawyers affirm, © That if one buy Wine, upon Condition that he'll come and meaſure it, and, being meaſured, will 
&« draw it at a certain Time; the Seller, after the Term, may pour out the Wine, to make uſe of the Hogſheads, having given 
Notice to the Buyer firſt.” Licet autem venditori vel 2ffundere vinum, fi diem ad metiendum præſtituit, nec intra diem admen- 
fum e; effundere autem non ftatim poterit, priuſquam teſtando denunciet emptori, ut aut tollat vinum, aut ſciat futnrum, ut vinum 
effunderetur. Digeſt. lib. 18. tit 6. De periculo & commodo rei venditæ, Leg. 1.S 3. It is true, that the Seller is more to 
be commended, if he uſes not his Right, but ſells the Wine as well as he can, or buys other Veſſels for his Uſe, to favour the 
Buyer. Si tamen, cum poſſet effundere, non effundit, laudandus eft potius commodius eſt autem conduct vaſa, nec reddi vinum, 
viſi guanti conduxerit, ab emptore reddatur, aut vendere vinum bond fide, i. e, quantum fine ipſius incommods fieri poteſt, operam 
dare, ut quam minimo detrimento fit ea res emptori. But it is doubtleſs a Precept of Right, oppoſite to the Rules and Laws pro- 
perly ſo called, of which Mr. NoopT treats in his Julius Paulus, c. 10. & 11. The Permiſſion is evidently unjuſt, and yet 
is not leſs full and entire in the foregoing Words; and it is noted with Reaſon, that Gxorius did amiſs in placing this Ex- 
ample in the Number of Things good and innocent, altho' it be commendable to abſtain from it. Interdum enim licere dicitur, 
id quod rectum ex omni parte, piumgz eſt, etiam forte aliud quid fieri paſſit laudabilius, Lib. 3. ch. 4. S 2. num. 1. See 
J. SAMUEL. STRYK1) Trac. de Fure Liciti ſed non Honeſti, Ch. 2. $97. &c. 
9 He that ſuffers the Loſs, ought to have the Gain, according to the indiſputable Proverb. If, for Example, a Piece of Ground 
be ſold, and a Flood adds ſometing to it, tis the Purchaſer's Gain. Sed & f poſt emptionem undo aliguid per alluvionem acceſſerit, 
ad emptoris commodum pertinet. Nam & commodum ej us efſe debet, cujus periculum eff. Inſt. Lib. 3. tit. 24. De empt. & vend. S 3. 


c See above in B. 4. c. . 1.9. d Commodum 
e Vid. Inſtit. ibid. Vid. Caton. de re 


Ziegler ad Grot. I. 2. c. 12.1. is d Vid. ſupra, I. 4. c. . ſ. 5. 
ejus e debet, cujus eft periculum, Vid. Inflit.1. 3. t. 24. ſ. 3. De empt. & vendit. 
ruftica, c. 80. f Vid. lib. 18. t. 2. I. 2. D. de in diem addict. 


Mr. BAR B. NOTES on § rv. 
The Words are, Quod fi fugerit homo, qui veniit, aut ſurreptus fuerit, ita ut neque dolus neque culpa venditoris interpenerit; 
animadvertendum erit, an cuſtodiam ej us uſque ad traditionem venditor ſuſceperit. Sane enim fi ſuſceperit, ad ipſius periculum is caſus 
pertinet: Si non, ſecurus eſt. Inſtit. ibid. | 
> This is what the Lawyers call, Addi&io in diem, of which the Digeſts treat, Lib. 18. tit. 2. and thus define it, In diem ad- 
dictio ita fit : Ille fundus centum eſto tibi emptus, nifi fi quis intra Kalendas F anuarias proximas meliorem conditionem fecerit, quo 
res à domino abeat. Leg. 1. ibid. | 
3 Nam fi quidem hoc actum eſt, ut meliore allatd conditione, diſcedatur, erit pura emptio, que ſub conditione reſolvitur : fin au- 
tem huc actum off, ut perficiatur emptio, niſi melior conditio adferatur, erit emptio conditionalis. Ibid. Leg. 2. 

Lex Commiſſoria is treated of Dige/?. Lib. 18. tit. 3. thus, SI AD Diem Pecunia ſoluta non fit, ut Fundus inemptus 
fit, ita accipitur, inemptus eſſe fundus ; fi venditor eum inemptum eſſe velit, quia id venditoris cauſl caveretur: nam fi aliter 
„ acciperetur, exuſta villa in poteſtate emptoris futurum, ut dando pecuniam inemptum faceret fundum, qui ejus periculo fuiſſet. 
Nam legem commiſſoriam, quæ in venditionibus adjicitur, fi volet, venditor exercebit: non etiam invitus. Sed fi fundus 
reveniſſet, Ariſto exiſtimabat, venditori de his ¶fructibus] judicium in emptorem dandum eſſe: quia nihil penes cum reſidere 
** oPorteret ex re, in qua fidem fetellifſet. Digeſt. abi ſupra, Leg. 2, 3, 4- | | 

5 That is to ſay, if the Seller think ſit, for tis for his Sake, that this Clauſe is added; otherwiſe when a Thing ſold with a 
2 Clauſe happens to be loſt, it renders the Sale nal ſo as not to pay for it, and fo the Seller loſes both his Money 
3 | Pe | | 
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494 Of chargeable Contracts in particular; and Book V. 


claim them again with the Emolument 2; or elſe the 
Goods may be kept in Poſſeſſion, till the Payment be 
actually made; which laſt ſeems to be the ſafeſt Way, 
for generally this Clauſe is deſign d in Favour of the 
Seller, to ſave him from being put to any Trou- 
ble in queſt of his Money; whereas, the Trouble 
would = the ſame, were he to recover his Goods 
out of the Hands of an ill Paymaſter b. 1 

Sometimes too either the Laws of the Land, 
or the Parties themſelves grant one another the Li- 
berty of breaking off the Bargain e, which is done ſe- 
yeral ways; for ſometimes a Clauſe is added, that 
upon Tender of the Price at any time, or by ſuch 
a certain Day, the Buyer ſhall be obliged to reſtore 
the Goods to the Seller, or his Heirs J. And this 
certain Day may be expreſs'd with a different Deſign, 
either to ſignify the Term, after which the Seller 
may have Power to break off the Bargain: or the 
Term, to which, and not longer, ſuch a Liberty ſhall 
be granted. Where tis obſervable, that as this Power 
of redeeming is deſign d in Favour of the Seller, who 
ſometimes, upon urgent Occaſions, is forc'd to part 
with that which he would not willingly loſe for ever: 


So the fixing a Term to that Power, is in Favour of 


the Buyer; for it is to his Advantage, if he be not 
forc d to quit the Poſſeſſion of his Purchaſe in ſome 
ſhort time, to be at length ſure of the Perpetuity of 
it 9, Sometimes too, when the Sale is made in Fa- 


vour of the Seller, the Buyer is allow d the liberty 


to bring back the Commodity whenever he pleaſes, 
or at ſuch a certain time, and the Seller is oblig'd to 
refund the Money © 4 The Emperor :» Marcu 4 in 
« want of Money, having ſold all his Imperial Fur- 


© niture, afterwards gave leave to the Purchaſers, 


< for any of them, to bring back their Purchaſe, 
& and receive their Money.” Jul. Capitol. 
Another more eaſy ſort of Redemption, is what 


they call Jus cnνðUjl, or, the Privilege of the 


© Or rather we run no Hazard here, whereas the other way there is great Hazard. 


firſt Refuſal, that is, if the Buyer be hereafter diſ- 
pos d to part with the Commodity, ** he muſt let 
the Seler have the firſt Refuſal at the ſame Rate he 
would {ell it to another. In many Caſes certain 
Perſons pretend to this Privilege by Law; as the 
Landlord in the Sale of his Tenant's Stock, the 
Creditor in his ** Debtor's Goods, the Neighbour 
in the Purchaſe of a neighbouring Farm, any 
Member in a Thing that belongs to the Society, and 
the next of Kin, in the ** Goods of their Relations, 
which is peculiarly call'd Retractus Gentilitius, or 
the Family Privilege . F 
Uſual too it is, at the ſelling of Land, to except 
one Spot, and the Uſe of it; as Prodigals, when they 
{ell their Eſtates, do ſometimes reſerve a Title to as 
much as may ſerve for their Grave, to which many 
think Virgil alludes, Ecl. 3. v. 104, 105. | 


Dic quibus in terris, & eris mihi magnus Apollo, 
Tres pateat celi ſpatium non amplius ulnas. 


Tell where the Round of Heaven, which all contains, 
To three ſhort Ells on Earth our Sight reſtrains. 
Tell that, and riſe Apollo for thy Pains. 


Thus Menius, when he ſold his Houſe to the Cen- 
ſors for a Bafilicon, reſerved the Right of one Pillar 
to build upon, that from thence he and his Poſte- 
rity might ſee the Gladiators that uſed to fight in 
the Forum f. 

What the Divine Law preſcribes about Redemp- 
tion, may be read in Lev. xxv. 13, Cc. 8. 
The“ Reaſon of which Injunctions was taken 
from the particular Conſtitution of that Common- 
wealth founded by Moſes; for his Deſign was 
that an equal Degree of Liberty ſhould flouriſh 
amongſt them; to which End it was neceſſary to 
hinder any from engroſſing to themſelves ſo much 

Land, 


7 Retractus, ſeu pactum de Retrovendendo, as the Lawyers ſpeak, and our Author terms it. Retractus comes of the Word yetrabere, 
which according to the Roman Lawyers ſignifies, to reſume, what has been alienated. See the Dige/ts, lib. 50. tit. 8. De admi- 
niſtrat. rer. ad Civit. pertinentium, Leg. 9. S1. The Cuſtom of Redeeming a Thing fold, allowed by the Law, is called a 
Legal Retrafting, but that which is done by the Agreement of Parties is a Conventional Retracting. Some think this has a near 
Relation to a Bargain of Pawn. See Mr. Tyuomas1vs's Diſcourſe, Intituled, De «ſu prafico accurate diſtinctionis inter 

tionem cum pacto de Retrovendengo, & Contrattum Pignoratitium. Printed at Hall, in 1707. | 
" So the Code ſpeaks, Si fundum parentes tui ea lege vendiderunt; ut five ipſi, five hzredes eorum emptori pretium quan- 
« docunque, vel intra certa tempora obtuliſſent, reſtitueretur; teque parato ſatisfacere conditioni dictæ, heres emptoris non 
es paret, ut contractus fides ſervetur, actio przſcriptis verbis, vel ex vendito tibi dabitur.” Cod. lib. 4. tit. 54. De pactis inter 


empt. & venditorem compe$tis. Leg. 2. 


The Words of the Digeſ are, Si convenit, ut res que venit, ſi intra certum tempus diſplicuiſſet, redderetur, ex empto actio 
eft, Ec. Dige/t. lib. 18. tit. 5. De reſcindenda venait. Wc. Leg. 6. See tit. 1. De contrab. empt. Leg. 3. & 1ib. 21. tit. 1. De 


dilitio edifto, c. Leg. 31. S 22. 


10 The Laws is, Qui fundum vendidit, ut eum certã mercede conductum ipſe habeat; vel ſi vendat, non alii, ſed ſibi diſtra- 
« hat, vel ſimile aliquid paciſcatur: ad complendum id, quod pepigerunt, ex vendito agere poterit.” Digelt. /ib. 18. tit. 1. De 


contrah. Empt. Leg. 75 


11 So the Code has it, Et fi quidem hoc dominus dare maluerit, & tantam præſtare 8 quantam ipſe revera emphyteata 


© ab alio recipere poteſt, ipſum dominum omnimodo hec comparare. Cod. lib. 4. tit. 66. 


jure emphyt. Leg. 3. 


12 In this laſt Caſe, the Creditor, to whom much is due, muſt be preferred according to the Roman Law. Cum bona veniunt 
debitoris, in comparationem extranei, & ejus qui creditor cognatuſve fit, potior habetur creditor 3 : magis tamen creditor 


guam cognatus ; & inter creditores potior is, cui major pecunia debetur. Digeſt. lib. 42. tit. 5. 


poſſid, &c. Leg. 16. 


rebus Auctoritate Judic, 


13 See the Greek Novel of Romanus called Lecapene, which is abridg'd by Cujacius, Feud. lib. 5. tit. 15. By a Law of the 
Code the Inhabitants of a principal City could not {ell their Poſſeſſions to any, but to one of the ſame City, Lib. 11. tit. 55. Ne 


licere habitatoribus Metrocomiæ, loca 145 ad extraneum transferre. 


14 As for Example, thoſe that are 
Lib. 5. tit. 14, Ec. 


gatees in common. See Cod. lib. 8. tit. 54. De Donationibus, Leg. 34. S. 2. & Feudor. 


15 See the Law quoted above Note 12. of this 5. and Digeſt lib. 4. tit. 3. De Minoribus, &c. Leg. 35. & lib. 18. tit. 1. 


De contrahend. Emptione. Leg. 62. Prince 


18 Here the Quotation out of the Law of Maſes, and what our Author ſays upon it, ought to be placed. 
17 For, ſays our Author lower, in a Parentheſis, I do not approve the Reaſon alledged by Grotius upon v. 29. that it is more 


eaſy to find a Dwelling and Subſiſtence. But Grotius explains 
City, and not a Country Houſe, 


2 Vid. Lib. 1 8. t. 3. leg. 5. D. de lege Commiſſire - 
de pactis inter empt. & vendit. compoſutis, leg. 2. 


b Vid. I. 2, Zo D. d. t. 
e Vid. Liv. I. 3 1. c. 13. 


«+ adbefife creditur. Aſcon. Ped, in Divine Cicer, c. 16. p. 328. Ed. Græv. 


ere only how one might ſell the Fee - ſimple of an Houſe in the 


c KRetractus. d Vid. C. lib. 4. t. 54. 
f Unde Menianorum nomen ejuſmodi projectis 


s Upon which place ſee Mr, Le Clerc. 
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Cuar. V. Firſt, of Bartering, Buying and Selling: 495 


Land, as might make others, diveſted of their Patri- 
mony, dependent on them; for ſo by degrees, Lord» 
ſhip and ** Tyranny might be introduc'd. The 
ſame End did à Tycurgus propoſe to himſelf, when 
he divided the Territories of Sparta into 39000 
Parts: which he diſtributed among the People by 
Lot; and forbad them to increaſe, diminiſh, ſub- 
divide, or fell, Among the Lacedemonians it was 
held unlawful and aiſhonourable to ſell Land that 
had been a long time in the Family. Heracl. de Pol. 


of the Contract, and the additional Pacts. The 
Buyer is oblig d to pay the Price agreed for at the 
time appointed, and to give the Receiver a good Ti- 
tle to it, I mean, to pay him with his own, and 
not another Man's Money b. And if he pays ano- 
ther Man's Money, and it happens to be challeng'd 
by the Owner, he is oblig'd to pay it over again, 
and as much mote as the Receiver loſes, by having 
it thus challeng'd. As for the Seller, he is oblig'd 
* to deliver the Goods bargain'd for with ſuch Qua- 
lities as the common Nature of Contracts, or the 


Beſides, there is another common way of Selling, 
which they call per averſionem, where Things of dif- 
ferent Value are not rated ſeparately, but fold to- 


particular Agreement requires, and that too at the 
time appointed ce. And if, between the Completion 
of the Bargain, and tie Delivery of the Goods, the 


gether. ; 
Laſtly, Things are ſometimes ſo ſold, as to return Seller ſhould repent, and be deſirous to return the 


again to the Seler after a certain Term of Years, Money with Amends, the Buyer nevertheleſs is not 
without his being oblig'd to refund the Price. Thus, oblig'd to accepr it; but may force him to ſtand to 
in England Gentlemen ſel] their Ground for 3o, or his Bargain, unleſs in point of good Nature he be 
35 Years, upon Condition that the Buyer ſhall build otherwiſe perſuaded ; but if, through the Default 
upon it after ſuch a particular manner; which fort and Knavery of the Seler, the Delivery cannot be 
of Contract is ſomething like that of Renting. made, the Money together * with Damages is to be 

V. As for any other Obligations between he Buy- reſtored. What the Law is, when the Seler is n 
er and the Seller, they eaſily appear from the Nature in the Fault, we have ſaid above. 


18 Our Author here relates a Sale in groſs, and briefly, per averſionem, as the Lawyers ſpeak ; but, beſides that he ſpeaks 
ſomething of it in the beginning of 8 6, we may ſee that tis not fitly placed here, where he treats, not of the divers Sorts of Sales, 
but only of the Terms and Conditions added to a Bargain and Sale, whether by Wholeſale or Retale, Wherefore I have been 
bold to leave out this ſhort Period, equally ſuperfluous, and fit to confound our Underſtandings. 


z Pleat. in Fit&. b Vid. D. lib. 19. t. 1. leg. 1 1. ſ. 2. & C. Iib. 49. leg. 7. & leg. 13. ſ. 19. D. ubi ſup. e Vid. I. 11. 


ſ. 1, &c. D. de Act. empt, 
Mr. BAR B. NOTES on F. v. 

? Emptor autem nummos venditaris facere cogitur, Digeſt. lib, 19. tit. 1. De actionibus empti, & venditi, Leg. 11. $ 2. Se Cod, 
lib. 4+ tit. 49. Leg. 7. For want of Payment at the time, the Buyer ought to pay the Intereſt of his Money. Ex vendito actio 
venditori competit ad ea conjequenda, quæ ei ab emptore præſtari oportet. Veniunt autem in hoc judicium infra ſcripta: In primis 
pretium, 80 4 venit : item uſure pretii poſt diem traditionis : Nam cum re emptor fruatur, æguiſſimum eft eum Aſuras pretit 

dere. Dig. Lib. 13. 58 19, 20. 8 

15 The * of hy Roman Law do not agree here ; for ſome think the ſame thing ought to be delivered, if it be in our 
Power ; but others affirm, that if we do not put it into the hands of the Buyer, yet he is diſcharged from paying Damages or 
Intereſt. See Vinnius upon the Inſtitutes, lib. 3. tit. 24. prince where he recites and confutes, at the ſame time, the Reaſons of 
the laſt, Mr. Van Eck nevertheleſs takes their Part, but obſerves, at the ſame time, in his Principia Furis Civilis, under the 
Title De A#ionibus Empti & Venditi, $9. © That this Caſe ought not to give any great Trouble to the Judges or Lawyers, be- 
<« cauſe the Damages and Intereits may ſurpaſs the Value of the Thing itſelf ; and in ſo doing it becomes very hard to keep what 
« js ſold up to the Price it was fold for.” Mr. Thomafius ſays, That he fell into this Miſtake by miſunderſtanding ſome Laws, 
<« where 'tis ſaid, that the Seller, for want of delivering his Goods, ought to bear the Loſs and Intereſt.” "Theſe Laws ſuppoſe 
that the Thing ſold either cann't be deliver'd, becauſe it is periſhed, or is grown worſe by the Seller's Fault, or that it ought not 
to be delivered, becauſe the Buyer has no occaſion for it; as when Proviſions are not brought in at the Time agreed on, and fo 
the Buyer has no way but to be contented with reaſonable Damages. Whereupon ſome imagine, tho* improperly, that a Seller 
has his Choice, either to deliver the Goods, or pay Damages and Coſts. See the Diſcourſe, De Pretio affectionis, Ic. c. 2. S. 8. 
However this be, this Choice is directly contrary to the natural Intention of a Bargain and Sale, and very hurtful to Commerce. 

3 The Law is, Ex empto actione is, qui emit, utitur; & in primis ſciendum eft, in hoc judicio id demum deduci, quod præ- 
fari convenit. Cum enim fit bone fidei judicium, nihil magis bone fidei convenit, quam id praftari, quod inter contrahentes 
actum eft : Quod fi nibil convenit, tunc ea præſtabuntur, que naturaliter inſunt hujus judicii poteſtate. Et imprimis ipſam rem 
preftare venditorem oportet, id ejt, tradere: Que res, fi quidem dominus fuit venditor, facit & emptorem dominum. Si non 
fuit, tantum eviftionis nomine venditorem obligat; fi modo pretium ęſt numeratum, aut eo nomine ſatisfaciunts Digeſt, Lib. 19. 


tit. 1. 6 12. | 

4 On the other Side, the Buyer cann't, unleſs the Seller conſent to it, avoid taking the Thing fold, and pay for it. This 
Conſent is ſo neceſſary by the Roman Law, that unleſs we will pay double, or can obtain a Reſcript from the Emperor, the other 
Contractor cann't be oblig'd againſt his Will, to forſake his Bargain, and neither the Treaſury nor Soldiers have any Privilege here, 
De contraftu Venditionis & Emptionis jure perfecto, alterutro invito, nullo recedi tempore bona fides patitur; nec ex Reſcripto naſtro, 
guo jure fiſcum noſtrum uti, ſepe conſtitutum eff, ------ Quamvis enim duplum afferas pretium emptori, tamen invitus ad reſcindendam 
venditionem urgeri non debet. Cod. Lib. 4. tit. 44. De reſcind. Vendit, Leg. 3 & 6, See Leg. 7. which is a Reſeript directed to 
A. A. Muracolus, and other Soldiers. But as ſometimes Pledges muſt be given (a Circumſtance which our Author ought not to 
forget) it is good to know what Effect they produce. Mr. Thomaſius hath publiſhed a Diſcourſe on this Subject in 1702, quoted 
once before, and which is reduced to this in general: He ſays, That it belongs to the Seller alone to give Earneſt commonly, 
* and this is at the ſame Time a Proof that the Bargain is made, and a Security of executing the Engagements entred into. 
As to the laſt, either they oblige to the Penalty impoſed in caſe of Delay, either in the Seller, who delivers not his Goods at the 
Time, or in the Buyer, who pays not at the Term fixed; inſomuch that the one loſes his Earneſt, and the other pays double, 
and yet is no leſs bound to ſtand to his Bargain ; or they leave a liberty to recant, ſo that a Man is diſcharged from all Loſſes, 
and this is preſumed in a dubious Caſe, or when the Parties are otherwiſe agreed. But if the Bargain be broke by Conſent, he 
that has received the Earneſt is obliged to reſtore it: But if the Engagements on both Sides be performed, the Earneſt muſt be 
reſtored or deducted in the Payment. Mr. Thomaſius looks upon it as certain, that Earneſt is never given but when the Market 
is ended, and the Bargain made; which he ſhews us to agree well with the Principles of the Raman Law, altho* the Interpreters 
of it uſually draw other Concluſions from it. I ſhall content myſelf to recite what is ſaid in the Iaſtitutes: Nam guod arrbæ no- 
mine datur, argumentum eft emptionis Of venditionis contractæ . Ita tamen impun? eis (emptori & venditori) recedere con- 
cedimus, niſi jam arrbarum nomine aliguid fuerit datum. Hoc enim ſubſequuto, five in ſeriptis, ſive ſine ſeriptis venditis celebrata 
eſt, is qui recuſat adimplere contractum, ſi quidem eſt emptor, perdit quod dedit : Si vero venditer, duplum reftituere compellitur, 
licet ſuper arrhis nibil expreſſum fit. Lib. 3. tit. 24. princip. | 

5 The Words of the Digeſts are, Nec videtur abeſſe [ dolus malus] fi per eum fatum eft aut fiet, quo minus fundum emptor 
pelſi lent. Exit ergo ex empto actio, non ut venditor vacuam paſſeſſionem tradat ; cum multis madis accidere poterit, ne tradere poſits 


fed ut dulus malus ejus &ſtimaretur. Dig. lib. 18. tit, 1. De contr, empt, Leg. 68. 5 2. p 
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46 Of thargeable Contracts in particular; and Book V. 


But if 4 Man ſels the ſame Thing to Two, 
and has as yet deliver d it to neither, =" Je doubt 
the firſt Bargain ought to take place; and much ra- 
ther, if the Thing has been already deliver'd to him. 
But yer, in this caſe, the knaviſh Seller ought to make 
Satisfaction to the laſt Purchaſer, for whatſoever 
Loſs he is at by being thus diſappointed. But ſuppo- 
ſing the Delivery to have been made to the /af?, he, 


upon the Grotinds of the Civil Law, will be preferr'd 


to the other: For he receiv'd the Thing of the Owner 


upon a, juſt Title; and the fe can have no Action 


againſt him; not a real one, for he was not yet Ma- 
ſer of the Thing ; nor a perſonal, for no Intercourſe 
had paſſed between them; neither can the Seller have 
any Pretence to reyoke the Bargain * b. Gretius © 
too, in this Caſe, prefers the Title of the laſt, Be- 
cauſe by the Delivery of the Thing, the Buyer makes o- 
ver all his Right, which is not done by promiſing to 
ſell it. But here Grotius does not ſeem to be con- 
ſiſtent with himſelf ; indeed the Promiſe to ſel is not 
ſelling, but yet he had aſſerted, that the Property is 
made over at the very Moment of Contra&, altho' 
the Thing be not delivered : And therefore after ſuch 


Sale, no Right can remain in the Seer, any fur- 


ever Bargain 


ge ene eee ee Delivery of the Thing 
into the Hands of the Bayer; and conſequently what- 
e Seller concludes afterwards, it is 


null, and cannot ſtand in Prejudice of him, who be- 
fore has got a Right to it. And this being grant- 
ed, I queſtion whether the favourable Plea of Poſ- 
ſeſſion, thus unjuſtly acquired, can always hurt tte 
Title of the firſt Purchaſer. Moreover, ſince a Man 


does not loſe his Right in a Thing by being deprived 


of the Poſſeſſion of it, and ſince a Man may honeſtly 
come by the Poſſeſſion of another's Goods; if there- 
fore ſuch a Poſſeſſor ſelll a Thing to a third Perſon, 
he does not extinguiſh the Right of the Owner ; nor 
can he transfer to another a better Title than he 
had himſelf. And therefore, although the Deſign 
of the Buyer be ro acquire a in the Thing, 
yet ſince the — which is thus ſold, either igno- 
rantly, or deſignedly, is another Man's, it is as much 
as can be expected, if the Seler * gives the Buyer free 
Poſſeſſion, and puts him in Power of uſing it, and 
bears him harmleſs, if his Title be diſputed d. 
VI. There is alſo a peculiar fort of Sale, where 
the Purchaſe is no certain Thing, but Hope and Ex- 
Pectation only, on which, by Agreement of the Par- 
ties, a Price is laid. Nor 1s there * any Default in 


this ſort of Sale, altho afterward the Thing happens 
to be above, or below the Price. The ſame obtains 
at Auctions, and where Things of different Prices are 
fold altogether at a Lump; tor all ſuch ſort of Bar- 
gains have ſomething 3 of Chance in them e: Such 
as was the Caſt of a Net f, bought of the Milefans 
Fiſhermen, which occaſioned a famous Suit between 
the Fiſhermen and the Buyer of the Caſt ; for they 
having drawn out a golden Table in their Net, the 


Buyer claim d it as his, for that he had bought what- 


ever ſhould be taken, or the Fortune of the Caſt : 
whereas the Fiſhermen, on the other ſide, contend- 
cd that the Bargain had regard only to what Fiſh 
ſhould be caught. And indeed they ſeem to have 
been in the right, for in explaining any Contract we 
ought to conſider the Intent of the Contractors; and 
here tis evident, they had no Thoughts of Gold, but 
of Fiſh only; nor does it make for the Buyer, that 
it was a Purchaſe of Chance; for that was only de- 
ſign' d to extend to the Quantity of Fiſh, and not 
to any Thing elſe, which by great Fortune might 
come to the Net. And therfore the Table ought to 
be look d upon as a Treaſure found by Chance. 
As for the Deciſion of the Oracle, which adjudg- 
ed it to the wiſeſt, that plainly ſavour d of the * crat- 
ty Covetouſneſs of the Prieſts, who there by bid fair 
for the procuring ſuch a glorious Prey to themſelves : 
For what Mortal would arrogate to himſelf the Ti- 
tle of the Vi ſeſt Man? According to that of Sophocd. 
Antigone, 257. Edit. H. Steph. All Prieſts are greedy 
of Gain. See Val. Max. I. iv. c. 1. ſ. 7. inter ex- 
terna. Mornac. add. l. xii. D. de Act. empi. &c. 
VII. In this place ſomething may be expected to 
be ſaid concerning Monopolies, Whether any, or af 
of them be againſt the Law of Nature, or no? For 
tis an odions Name, and the Laws of many States 
brand it grievouſſy. But here we muſt exempt {c- 
veral Things from the invidious Title of Monopolies, 
which indeed are not ſuch. For ſure tis prohibited 
by no Law, nor can it come under the Name of a M. 
nopoly, if only one Man, in any Town, has got the 
way of making ſome ſort of Manufacture, or if one 
Man only has got ſuch a ſort of Grainin his Ground, 
or if {ome certain Commodity be the Produce only 
of one particular Country. Since there is no ſuch 
* Produce of Alume in any other Country, which 
yet is of great Uſe, it is not to be wondred at, 
© that the Lipareans have the Monoply of it, and ſet- 
* ting what Prices they pleaſe upon it, make _ 
| Ws, e 


s go the Code tells us, Quotient duobus in ſalidum rein diftrahitur 5 : manifeſt jo en, eum cui priori traditum eft, 


in detinendo dominio effe potiorem. Cod. lib. 3. tit. 32. De rei vi 


rem actione, Leg. 


icatione, Leg. 15. See Digeſt. lib. 6. tit. 2. De publicana in 


8.9. 8 4. | | 
7 The Words - - the Digeſts are, Traditio nibil amplius transferre debet, vel 7 * ad eum qui accipit, quam eſt apud eum gui 
tradit. Si igitur quis dominium in fundo habuit, id tradendo transfert : Si non habuit, ad eum qui accipit nihil transfert. Digeſt. 


lib. 41. tit. 1. De adquir. rerum Doin. Leg. 20. 


Slo totares evincatur, five pars, habet regreſſum emptor in venditorem. Digeſt. lib. 21. tit. 2. De evictionibus, &c. | 
Quad fine ullius damno pars, que putatur efſe vendentis, per longam poſſeſſionem ad emptorem tranſit. Digeſts lib. 41. tit. 2. 


De acquir. & amitt. Poſſeſſ. Leg. 43. princ. 


ff rg rea Mr. BakB. NOTES on 5 vi. 8 
£52: Tho there comes nothing of it: Aligzands tamen, & fine re venditio intelligitur, veluti cum quaſi alea emitur : quod fit, 
brag " * Piſcium, vel avium, vel miſſilium emitur. Emptio enim contrabitur, etiamſi nibil inciderit: quio ſpei emptio eſt. Digeſts 
D. 18. 8 ö 


De contrah. empt. Leg. 8. § 1. 


Fer averfionem, an Expreſſion of the Roman Law: As for Example, in Law 62. & 2. of the Title laſt mentioned, Res in aver- 
fone empta, fi non dolo venditoris factum fit, ad periculum emptoris pertinebit, etiamfi res adſignata non fit. See Cujas Obſerv. 8. 15- 
Veluti cum futurum j actum retis d Piſcatore emimus, aut indaginem plagis poſitis & venatore, aut pantheram ab aucupe. Dig- 


Ib. 19. tit. 1. De actionibus empti & venditi. Leg. 11. $ 18. 
1 The Greek is, To u 6p mir qordppueyy - 


Soph. in Antigon. p. 2 


3 : $7. Edit. H. 8 EE 
See Mr. Vandale, in his Treatiſe De Oraculis, & de 1dololatria & ſuperſtitione, or Mr. Fontenelles Hiſtory of Oracles. 


Aud. lib. 6. t. 2. 1.9. ſ. 4. D. de publicand in fione. 
4 Add. Plaut. Perf ABC J. S .. . l 8 
in Auguft. c. 75. 
in dal 
young Men of Iania, and the Milefian Fiſhermen in TBaletes. 


4 


b Add. C. lib. 3. t. 32. De rei vindic. leg. 15. 
*4 ff 9. t. 4-1.9. princ. D. de Publicanis. But yet add Plin. I. 8. Ep. 2. See Suetore 
f Concerning which ſee /i. 18. f. 1. J. 8. D. de contrab. 1 * L. 11. ſ. 18. 1. 12. De de act. empt. 


1, p. 80. Edit. Nech. ſays between the Fiſhermen of Cos, and a Milgſian 


e Add. d. I. 15 · 


8 Plat. 
tranger, Diog. Leert. lib. 1. {. 28. between ſome 
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Returns. Diod. Sic. I. v. c. 10. p. 293. Ed. Rhodom. 


For Monopolies, as ſuch, imply that others too would 
ſell the — did not one Man ingroſs the whole 
Trade to himſelf. And therefore, he who alone brings 
a Commodity from a foreign Country, cannot be ſaid 
to ſet up a Monopoly, provided he does not hinder 
others Sw importing the ſame. Nor is it unlaw- 
ful for any Nation, that abounds in one particular 
Commodity, to bargain with another Nation to let 
them only have the Trade of it;, for — one may 
ſell his own when and to whom he pleaſes; indeed 
when we happen to have a Superfluity of what ano- 
ther cannot be without, then the Law of Humani- 
ty requires, that we ſhould not make ſuch a Bargain 
to the Prejudice of others. But if a Man, without 
contracting with the Owners, ſhould of his own 
Head aim at a Monopoly, by hindring ſome by Force, 
and others by clandeſtine Contrivances, from com- 
ing to the ſame Place, and by that means lay a Ne- 
ceſſity upon all others to buy of him, it is plain 


that he offends againſt the Law of Humanity, and 


impudently breaks in upon the Liberty of the reſt. 
As for Menopolies among private Citizens, it can- 
not be accounted illegal, or oppreſſive, that every 
one is not allowed to ſet up what Trade he pleaſes, 
but thoſe only who have gain d a right by the Char- 
ter of the Corporation; thus in moſt Cities of Eu- 
rope no Man can open a Shop, or betake himſelf 
to any particular Trade, but he who has ſerved 
ſome time an Apprenticeſhip at it, for it is not e- 
nough that he is expert in it. | 
Beſides, the Magiſtrate may give one Man, or 
one Company of Men the ſole Power of Importing 
certain Commodities from certain Places, excluſive 
of all others. And there may be ſeveral good Rea- 
ſons for the granting ſuch a Privilege. For it requires 
vaſt Charges to ſettle a Trade with a very remote 
Nation, and perhaps after great Expenſes it may 


not ſucceed at all; and therefore the Authors of ſuch 
a Commerce ought in reaſon to have Security, that 


others may not intercept gratis what they have eſta- 
bliſh'd at their great Riſque and Charge; and be- 


fides ſuch privileg'd Companies are better able to 


aſſiſt the Publick with their Riches, upon any E- 


- mergencies, than private Perſons: By this means 
too a greater Trade may be carried on, and with 
better Credit: Nor is this Method liable to ſo many 


Tricks and Shifts, ſince the Gain comes into the 


common Bank to be divided proportionably amongſt 


them all. Bur as for theſe Privileges, a prudent Go- 
vernment will not grant 'em, but where the Com- 


modities are imported from remote Places, and with 
great Hazard; and which do not ſo much concern 


the Neceſſaries as the Superfluities of Life. Nor even 
then muſt the Merchants be allowed to enhance the 
Price of thoſe Things at their Pleaſure ; for it is a- 
gainſt Reaſon to give a few an opportunity of ſcra- 
ping up exorbitant Riches out of the Fortunes of 
the reſt, when the Publick gers nothing by it. 
Laſily, Ir ſeems unjuſt that Tradeſmen, or Farmers 
ſhould be forced to {ell their Manufa&ures, or the 
Produce of their Ground to certain People only, who 
ſell the ſame to others by Retale; for by this Means 
the Riches of the State may come into the Hands of 
a few, to the Detriment and Oppreſſion of the reſt. 
I cannot but take notice, by the way, that Gro- 
tius à brings the Example of Joſeph, when he was 
Viceroy of Egypt, in Juſtification of Menopolies ; 
tho' that Example is not much to the Purpoſe : For 
neither did the King hinder others from buying up 
the Corn in the Years of Plenty, nor any from ſe/- 
ling, who had too much : Neither had the Alexan- 
drians in Strabo b the Monopoly of Indian and Ethi- 
opick Commodities from any Privilege, but from the 
Situation of the Place. | 
But a Monopoly, properly ſo calbd, as having the 
Force of a Privilege, cannot be ſet on foot by pri- 
vate Men: For how can a private Man juſtify his 
hindring others from meddling with ſuch a ſort of 
Commodity, when he has no Command over, nor 
can lawfully uſe Force againſt them? and therefore 
the Monopolies of private Men are ſpurious and illegal, 
and do not depend upon Rights and Privileges, but 
are generally carried on by clandeſtine. Frauds and 
Combinations: As if ſome few by a Trick ſhould 
debar others from Trading to thoſe Places from 
whence they have their Commodities, or ſhould hin- 
der thoſe that have them from bringing them to Mar- 
ker: Or, if they ſhould enter into a Combination 
to buy up all ſuch ſort of Commodities, and then 
ſtifle them, that ſo the Scarcity may enhance the 
Price. Againſt whom may be apply d that of A- 
pollonius Tyangus in Philoſtr. I. i. c. 1 2. in the Be- 
ginning The Earth is the Mother of all, for ſhe 
is juſt; but you being unjuſt have made her only 
* a Mother to your ſelves.” The Knavery of ſuch 
ought as much to be corre&ed, as thoſe who © en- 
„ oo 8 to raiſc e, ee the Prices 
of other Things, by agreeing privately to ſell nothing 
under 91 t "Which picce of Rogu - 
bourers and Workmen are ſometimes guilty of 4, 
I cannot diſcommend the Sagacity of Thales, who 
rented all the Olive-yards, having foreſeen by his 
Skill in Aſtrology, that there would be great Plenty 
of Olives that Year © f. 


Mr. BAR B. NOTES on ( viI. 


x See above Lib. 3. c. 3. $6. & lib. 4. c. 5. 


c. 7. (11) Diog. Laert. I. 1. ſ. 26. 


> b L. 17. p. 549. Ed. Gen. Caſaub. | . 
2 Add. Plin. J. 8. c. 37. de erinaceo, L. un. C. de Monopol. L. 6. D, de extraord. crim. and Cujacius Obſ. 10. 19. Ariſt. Pol. 
1. 1. f Vid. Cicer. de Divinitat. I. 1. c. 49. 


§ 10. | 33 
The Greek is, H yi wien ue, Made opt dete 5 dna iht, mince a A] un gun rien, Philoſtrat. de vita 
Apoll. Tyan. lib. 1. c. 1 5. in fin. Ed. Olear. | 


2 L. 2. c. 12. ſ. 16. 


c Ut in Velabro Olearii de gue vide Eraſm. Adag 


CHAP: 


1. What Things Hiring hath common with Buying. 
11. The certain Uſe of a Thing, if it be intercepted, 
tends to the Loſs of the Leſſor. 


Enting and Hiring a, whereby the Uſe of a 

Thing, or Labour is granted for a certain Rate 
z bears ſome Affinity to Buying and Selling, and may 
be brought under almoſt the ſame Rules >. For the 
Rent or VWages anſwers the Price; and the Uſe of the 
Thing or the Labour anſwers the Property which is 
acquired by Buying; and as the Contract of Buying 
ad Selling is compleated, when the Price is agreed 
upon, ſo is this of Renting and Hiring, when the 


Parties are agreed about the Rent and Wages * . 


And as a Thing ſells the cheaper, when fold in Fa- 


vour of the Seller, and the dearer when in Favour of 
the Buyer ; ſo in Rentingand Hiring, if a Man is at a 
Loſs for a Tenant, or wants Work, he is contented 
with ſmall Rent or Wages; but if his Land or Work 
is ſought after, he may demand much greater. Laſtly, 
as in Buying and Selling tis generally the Seler's Buſi- 
neſs to name the Price 4, and the Buyer ultimately 
reſolves upon it; ſo is it alſo in Renting and Hiring *. 
* "Whoſe Buſineſs is it to aſſign the Price? He who de- 
© livers the Thing, or he that receives it? He who de- 
« livers it ſeems to leave it to the other : As they ſay 
Protagoras uſed to do, for whatever he taught, he 


© left it to the Scholar to ſet a Value upon what he 


c earn d, and was paid accordingly.” Ariſt. Nic. l. ix. 
c. 1. Tho concerning this Cuſtom of Protagoras 
he himſelf thus ſpeaks in Plato, in the Dialogue that 
bears his Name. My way is this, when I have taught 
te any one, if he pleaſes, he gives me as much Money 
«15 demand; if not bring him into the Temple, 
cc and make him declare upon Oath what he thinks 
ce my Teaching is worth, and ſo much I receive. 
But as he who buys any Commodity, without a- 


| Mr. BAR B. NOTES on Chap. VI. $1. 
t The Words are, Locatio & conductio proxima eft emptioni & wenditioni, iiſdenique 
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11. The uncertain regularly to the Loſs of the Leſſee. 
Iv. Whether the ſame Work may be Let to many 


greeing upon the Price, is ſuppos d to oblige himſelf 
to the common Price of it; ſo in this Contract, if 
Terms are not agreed upon, it is left to the 
Equity of the Perſon Renting or Hiring, who is ne- 
vertheleſs oblig'd to give as much as is uſually giv- 
en e. That way of paying for a Work of Plea- 
ſure, which Ariſtotle f mentions, is a perfect 
Cavil. A certain Perſon promis d a Mufician the bet- 
ter he play'd, the more he ſhould be rewarded. The 
next Day, when the Mufician claim'd his Promiſe, he 
reply d that he had repay'd Pleaſure with Pleaſure b. 
But Ariſtotle was right in ſaying, He had as good re- 
cerved nothing, fince he did not receive that which he 
expected. Rettius fimilem cavillationem adhibuit 
Bochoris apud Plutarchum, Demetrio, pag. 90 1. D. 
Quum quidam amaret Thonidem meretricem, popoſcit 
illa ingentem pecuniæ ſummam. Adoleſcens inde, cum 
in ſomnis fibi viſus eſſet cum illa concumbere, liberatus 
eft libidine. Ob id mercedem ab illo inſtitit Thonis 
Judicio exigere. Cognita cauſa juſſit Bochoris illi 
quantum poſtulaverat Thonis argenti in vas numera- 
tum huc atque illuc manu jactare, ac meretricem um- 
bra frui. Quanquam ſententiam hanc arguit Lamia 
iniquitatis. Neque enim, inquit, ademit meretrici 
umbra pecuniæ cupiditatem, ſomnium vero amore a- 

doleſcentem expedivit. In this Contract alſo, if any 


Damage happens to the Labourer, whilſt he is a- 
bout his Work „ tis his own Loſs, and not the 
Hirer s 8. Among the Ephefians, there was a re- 
markable Law concerning Architects, that if the 
Charge in Building amounted to a fourth Part more 


than what the Architect had computed it, he was 


bound to make it good out of his own Pocket b. 


— 


uris regulis conſiſtit. Nam ut emptio & 


venditio ita contrahitur, fi de pretio convenerit, fic & l/ocatio & conductio ita contrabi intelligitur, fi merces conſtituta fit : Et competit 
lacatori locati actio, conductori verò conducti. Init. Lib. 3. tit. 5 . Puri ſolebat ds locatione & conductione, ſi forte rem aliquam uten- 
0 


dam vel fruendam tibi aliguis dederit. Ibid. $2. At cum 


as, pecunia data, locatio erit. Digelt. lib. 19. tit. 5. De Præſcriptis verbis, &c. Leg. 5. $ 2. 
5. UMaT's Civil Laws in their Natural Order. Part. 1. lib. 1. fit. 4. | 


ut facias, fi tale fit factum, quod locari, ſolet, puta ut tabulum pin- 


See more of this Matter in Mr. 


2 The Contract of Hiring may be renewed by a tacit hiring anew, when the Time being expired, the Tenant continues to 
enjoy the Thing hired without any Oppoſition from the Leſſor; for, in this Caſe, both of them are ſuppoſed to enlarge the 


Contract for the ſame Time, and on the ſame Conditions. 


Qui impleto tempore conductionis remanſit in conductione, recronduxiſſe 


videbitur. - ipſo anno, ſed non in ſeguentibus annis. Digeſt, lib. 19. tit. 2. Locati, &c. | 
3 Plautus's Latin is, & A. Indica fac pretium. DO. Tua merx eſt, tua indicatio eff. And Ariſtotle's Greek is, o 8 gen- 


4 tac Vinepiren enen (Tu agghaCorl) 


414 Here, as in a Matter of Sale, every one may make his Market as advantageous as poſſible for himſelf. Duemadmodum in 
emendo & vendendo naturaliter conceſſum eſt, quod pluris fit minoris emere; quod minoris fit pluris vendere, & ita invicem ſe cir- 


ys pots 


ita in locationibus & conduftionibus juris eſt. Dig. lib. 19 


. tit. 2. Locat. & Cond. Leg. 22. $3. 


This Was done by Dionyſius the Tyrant, to one that played on the Flute to him, to whom he had promiſed a great Reward. 
6 Ariftotle's Greeek is, Gun 8 mf unvir yign@mu, im &, ici:) pul Ty . | 


7 For Example, Ifa Smith, in working for us, break his Hammer or Anvil, we are not bound to pay for them. Nam el, Fu- 
ber incudem aut malleum fregerit, non imputaretur ei, qui locaverit opus. Digeſt. lib. 14. tit. 2. De Lege Rhodia, c. Leg. 2. 
61. In like manner, if a Tranſport Ship, being ſhattered by a fierce Tempeſt, is forced to put in at ſome Place to amend any 
Defect, the Expenſe muſt fall on the Owner of the Veſſel, and not on the Paſſengers. Navis adverſũ tempeſtate depreſſa, ictu ful- 
minis deuſtis armamentis & arbore, & antenna, Hipponem delata eſt, ibique tumultuariis armamentis ad præ ſens comparatis Oftiam 
navigavit, & onus integrum pertulit : Quæſitum eft an hi, quorum ones fuit, nautæ pro damno conferre debeant ® Roſpondit, Non 

debere. Hic enim ſumptus inſiruende magis navis, quam conjervandarum mercium gratia factus et. Ib. Leg. 6. - | 


= Locatio & Conductio. b V. Inſtit. ibid. & J. 3. t. 25. princ. © V. Inftit. ibid. & l. 19. t. 2. D. locati. Which yet how 
it may be tacitly prolong'd. V. I. 13. f. 11. I. 14. D. Z. 1. 4 Plaut. Perſ. Act. 4. Sc. 4. v. 37. „Tis your Ware, you 
« ought to ſet the Price.” e See Mat. 20. 4, 7. 
andri, p. 333, 334+ Vid. lib. 14. t. 2. J. 2. t. 2. J. 2. ſ. 1. 1.6. P. de lage Rhodid. h Vid. Vitrus. 


f Nicom. 1.9. c. 1. Vid. & Plut. de auditione, p. 41. D. & de fortuna Alex- 
I. 10. pref. - | 
II. Bux 


Cui. VI. : 


II. But if a Man rents a Thing, and any Accident 
intercepts the Uſe of it, or renders it worſe, Ought the 
Loſs to be the Landlord's, or the Tenant's ? To which 
ſome anſwer, in ſhort, that if the Thing itſelf pe- 
riſhes *, the Loſs belongs to the Landlord; but as 
for Barrenneſs and other Miſchances, which intercept 
only the Uſe of it, they are, unleſs provided 22 
by Covenant, generally at the Loſs of the Tenant: 
And the Landlord may juſtly demand the full Rent 
agreed upon, although perhaps the Tenant has not 
made ſo much of his Land as was expected. For, 
the Landlord gave the Tenant Power to make the 
beſt of ir; and the Hopes of the Produce, when 
they made the Bargain, was really worth ſo much; 
and therefore ſince he made good his Part, *tis but 
fair that the other ſhould alſo make good his. 

But to canvas this Queſtion more nicely ; tis 
manifeſt, when the Thing periſhes without the 
Tenant's Fault, he is not oblig'd to make it good, 
but from that time his Rent ceaſes. For the Title 
to the whole Rent is founded upon Preſumption 
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to be, the Contract ceaſes alſo a. And upon this 
is founded the Law of Seſoſtris an Egyptian King: 
That if the Violence of the River ſhould waſh away 


any part of the Land, the Tenant ſhould be propor- 


tionably abated in his Rent b. Again, we muſt 
diſtinguiſh between thoſe things, where the Landlord 
may and ought to aſſign a certain and determined 
Uſe; and thoſe, whoſe Uſe, as to Quantity, is un- 
certain, and depends upon Chance, and which, upon 
that Account, neither can, nor ought to be determin- 
ed. To inſtance in the former fort; I hire a Houſe 
to dwell in, which my Landlord is oblig'd to make 
habitable, and therefore if the Violence of a Storm, 
or my Neighbour's Fire ſhould intercept the Uſe of 
it *, I may fairly withhold in Proportion ſo much 
of the Rent. For the Rent was determined for the 
Uſe, which the Houſe, in the Condition it was in at 


the making of the Bargain, was capable of afford- 


ing during the whole Time I had hired it for; and 
the Uſe beiug leflened without any Fault of mine, 
the Rent ought to be leflened alſo, unleſs it be im- 


that the Thing be in Being, during the Time in- mediately repaired without any conſiderable * In- 
cluded in the Contract; but if the Thing ceaſes convenience, or Loſs to me ©. And fo, if a Tenant, 
| | | or 


M. BAR B. NOTES on G II. 


1 This is the Opinion of GroT1vs, lib. 2. c. 12. $ 18. where, to take notice by the Bye, Grenowius has expreſs'd his Words 
very badly. Sicut res domino perit ; for he makes that great Man ſay, That if a Thing be bought, and once delivered, and it be 
loſt, it muſt be accounted to fim who is actually the Owner of it, and not his whoſe it was. A ſtrange thing! as if any Man 
queſtioned it! He need not be very acute to ſee, that Gxo r ius ſpeaks, on the contrary, of a Thing ſold, but not delivered; which 
nevertheleſs, according to what is ſaid in the beginning of 5 15, is to be at the Hazard and Peril of the Buyer, whoſe Loſs he 
makes parallel with that of Fruits, which being fold, and eſteemed, as we may fay, delivered to the Farmer, yet the Loſs belongs 
to the Owner: Even ſo a Thing ſold is ſuppos d to be delivered to the Buyer, altho? it remains ſome time in the Seller's Hands. 
2 The Words of the Digeſts are, Si ager terræ motu corruerit, ut nuſquam fit, damno domini ; opertere enim agrum præſtari 
conductori, ut frui poſfit. Dig. lib. 19. tit. 2. locati & cond. Leg. 15. $ 2. Si capras latrones citra tuam fraudem ane obari poteſt, 
judicio locati caſum preflare non cogeris : atque temporis, quod inſecutum eft, mercedes ut indebitas recuperabis. Ibid. Leg. g. $ 4. 
3 As the Author applies himſelf only to treat of the Queſtion about Accidents, that * to the Thing hired, and does only 
by the Bye, and in an imperfe& manner, ſheiv the Engagements of him who lets his Goods or Labour, I tha!! ſupply this Defect 


in a few Words. I. He then that lets out his Eſtate, ought, 1. To put the Thing into a Condition to be jerviceable for what 


it is hired, and for the Time fixed, as alſo in the Manner and Way agreed on. 2. To uphold it in that Condition, as long as it 
depends on him, and to that end, to be at all neceſſary Expenſes, or reimburſe the Tenant for them, at leaſt, if he be not en · 
gaged by Contract to do them himſelf. See Law 15. 1. Tit. locati, conducti, quoted Note 5 below. In conducto fundo, fi con- 
ductor ſua opera aliguid neceſſario vel utiliter auxerit, vel edificaverit, vel inſtituerit, cum id non conveniſſet, ad recipienda ea que 
impendit ex conducto cum domino fundi experiri poteſt. Tbid. Leg. 55.S 1. See alio Leg. 61. of the ſame Title. 3. To leave the 
Thing to the Tenant, till the Time that 'tis fired for is expired, at leaſt, if there happen no Caſe which may probably be ex- 
cepted, if it were foreſeen; as, if the Maſter of an Houſe hath need of it himſelf, or will make ſome neceſſary Repairs, if the 
Tenant pays no Rent for a conſiderable Time, or pulls down the Houſe, or uſeth it ſo that it may be feared he'll ſet it on Fire, 
or does in it, or ſuffers ſome unlawful Trade to be maintained. di, quam te conduttam habere dicis, fi penſionem domino in 
ſelidum ſoloiſti, invitum te expelli non oportet, 15 . e ſibus Dominus eam nece//ariam eſſe probawer it, aut corrigere domum 
maluerit, aut tu mal? in re locat4 verſata es. Cod. lib. 4. tit. 65. De locato & conducto, Leg. 3. See alſo Leg. 15. & Digest. 
lib. 19. tit. 2. Leg. 30. princ. 35. 54. 1. 56. 61. & Nov 14. c. 1. A Sale, and in general every Alienation of Property, made 
in Favour of him who is not the Heir General, diſannuls alſo the Contract of Hiring (ſee Mr. HER TIUs's Paræmia Jur. Germ. 


lib. 1. c. 47.) but ſo that the Land ſold, and thoſe that repreſent him, are obliged to make good the Damages and Coſts of the 


Tenant, if the Purchaſer, for Example, or the Legatee, will uſe their Right. Qui fundum fruendum, vel habitationem alicus 
hocavit, fi aliqua ex causd fundum vel ædes vendat, curare debet, ut apud emptor em eadem pattione & colono frui, & inquilino ha- 
bitare liceat, alioguin probibitus is, aget eum eo ex conducto. Digeſt. hb. 19. tit. 2. locati, Ic. Leg. 35.S 1. See alſo Cog. lib. 4 
tit. 65. Leg. 9. Qui fundum colendum in plures annos locaverat, deceſſit, & eum fundum legavit: Caſſius negavit cogi poſſe colo- 
num, ut eum fundum coleret, quia nibil heredis intereſſet. Quod fi colonus vellet colere, & ab eo, cui legatus eſſet fundus, prohi- 
beretur, cum hærede actionem colonum habere, & hoc detrimentum ad haredem pertinere, &c. Digeſt. ibid. Leg. 32. See 
Mr. Trrius's Obſervations on Lauterbach, 597, &c. Laſtly, The Landlord ought to indemnify the Tenant for any Faults 
he ſuffers by reaſon of the Faults of the Thing hired, which he knew, or ought to have known. As for Example, If a Man 
hires Hogſheads leaky, and loſes his Wine by it. But 'tis not ſo, if a Man hires a Paſture, where there grow ſuch Weeds as 
burſt the Farmer's Cattle; for, in this Caſe, it is ſufficient to demand no Rent, at leaſt, if he prove a Mixture of good Graſs 
with the Weeds. Si guis dolia vitioſa ignarus locaverit, deinde vinum effluxerit, tenebitur in id, quod intereſt, nec ignorantia 
«jus erit excuſata. Et ita Caſſius ſcripſit. Aliter, ſi ſaltum paſcuum locaſti, in quo herha mala naſcebatur ; hic enim ſi pecora vel 


demortua ſunt, vel etiam deteriora fate, 2 intereſt, JR abitur, ff ſciſftt3 e a/ti, penfionem non petes, Digelt. ibid. Leg. 


19. $ 1. Thus much for the Hiring of Things. II. He that lets out his Labour, ought, 1. To attend faithfully to his Buſineſs, 
or the Work he undertakes. 2. Finiſh it in the Time agreed on, if poſſible. 3. Not to leave it without ſome great Reaſon, ſuch as 
may be credibly thought an Exception to his Engagement, if it had come into his Mind. 4. To make good the Damages 
which he may cauſe to him for whom he labours, either by his Negligence or by his Ignorance, at leaſt until he knew his In- 
ability, and did not for that Conſideration paſs him by; for then he can blame none but himſelf, and the other is diſcharged 
from doing better than he was able. See Note 3 of the following 5. | 

+ So the Digeſts order, © Si vitiatum ædificium neceſſario demolitus eſſet, pro portione, quanti dominus prædiorum locaſſet, 
quod ejus temporis habitatores habitare non potuiſſent, rationem duci, & tanti litem zſtimari.” Vid. Leg. 30. princip. 

5 So the Words are, Habitatores non, fi paulò minus commodè aliquz parte ccenaculi uterentur, ſtatim deductionem ex 
** mercede facere oportet; eã enim conditione habitatorem eſſe, ut fi quid tranſverſarium incidiſſet, quamobrem dominum ali- 
quid demoliri oporteret, aliquam partem parvulum incommodi ſuſtineret; non ita tamen ut eam partem cœnaculi dominus 


** aperuifſet, in qua magnam partem uſus habitator haberet.” Mid. Leg. 27. princip. Moreover, that the Proprietor is obliged 


do make neceſſary Reparations, appears from Leg. 15. S of the ſame Title. 


2 Vid. lib. 19. t. 2. leg. 15.1. 2. in fin. & ibid. l. 9. ſ. 4. D. lacati. r Vid. Herod. Faterpe, I. 4 c. 7.1. 18. Vid. 
. 15. . 1. I. 30. D. F. t. 5 | 
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or a Farmer, * by force of Arms, be drove out of 
his Houſe, or Farm, tis manifeſt, the Rent from 
that time ought to ceaſe; for, in this caſe, the 
Thing 1s niorally loſt to the Owner, till the Enemy 
br ejected. But if the Corn be gathered in, and 


then plundered by the Enemy, the caſe is altered; 


and the Tenant is then obliged to ſtand to the Los. 
Ass for Labour; if a Man be hired only for the 
Diſpatch of ſome tranſient Buſineſs, and any Miſ- 


chance hinders him from performing it, he can have 


no Title to his Wages: Bur if a Man takes another 
into his Service for a continued time, aud ſuch an 
Accident happens, in common Humanity he ought 
not to diſcard him, or to abate his Wages, eſpecially 
if there be Hopes that he may make Amends by his 
future Diligence for the time he has loſt; or if his 


former Behaviour has deſerved ſuch Favour. 


III. But as for thoſe Things, whoſe Produce is un- 
certain, as Fields, Orchards, Vineyards, Rivers for 
Fiſhing, and ſuch like; as a plentiful Produce is to 
the Benefit of the Tenant, ſo 4 bad one is to his Loſs: 
Nor in Strictneſs of Juſtice can he deſire any of the 
Rent to be abated by reaſon of a poor Harveſt, e- 
ſpecially fince the Barrenneſs of one Year is made up 
by the Plenty of another; for a good Husband is 
not uſed to let or rent ſuch Things for one Tear 
only a. Nor can that common Objection take place 
here, That no Body ought to grow rich at another's 
boſs: For the Landlord might urge the ſame in a 
plentiful Year for the raiſing the Rent, whom in that 
Caſe the Tenant would have no Regard to. For, 
becauſe the Produce is more one Year than another, 
the Landlord had rather be ſure of ſuch a Rent, 
than depend upon the Uncertainty of the Seaſon: 


And, on the other ſide, the Tenant lays out a Cer- 


tainty for the Hopes of an uncertain Gain, for which, 
if it fails him, he can blame no Body but himſelf. 
However that Medium propoſed in the * Digeſts Þ 


6 See in the ſame Title, Leg. 33. in fine, & 35. princ. 


Of Renting and Hiring. 


Book V. 
may be rightly applied here; H the Produce happen to 
periſh by Floods, or by Birds of Prey, or by the Inroads 
of an Enemy, or by a Blight, or Drought, the Land- 
lord ought to make Allowance, and the Reaſon added 
Is, left the Tenant, befides the loſs of what Corn he had 
owed, ſhould be forc'd to pay the Rent of the Ground 
too, and ſo bear a double Misfortune. But if the 
Corn proves bad, and nothing happens more than or. 
dinary, the Loſs is then the Tenant's. Where it ap- 
pears, that this Medium conſiſts in a Diviſion of tlie 
Miſchances to which the Produce is liable, into or- 
dinary and extraordinary ©, for if the Rent was to 
be abated for every little Loſs, it would give con- 
tinual Occaſion for impertinent Law-ſuits. And 
therefore the Rent of Land is determined according 
to the middle Produce, computing one Year wiel 
another, leſt the Farmer upon every little Loſs ſhoi!. 
have Occaſion to complain; and yet tis difficu!r 
to lay down preciſely how great the Loſs ought to 
be for the Abatement of the Rent, which may bet- 
ter be left to the Diſcretion of an honeſt Man, con- 
ſidering all Circumſtances, than to the Determina- 
tion of any general Rule. 
Sometimes a Farmer takes Land upon Con- 
dition to pay his Landlord the whole Produce 
of it, deducting firſt the Value of his Labour. 
And here the Farmer is, as it were, an Hireling, 
and it the Year prove barren, the loſs is to- the 
Lanalord only. | SER 
If the Tenant ſhould by any Accident have the 
Uſe of the Land intercepted, and the Landlord 
ſhould, in the mean time, let it to another, or 
reap the Profit himſelf, which otherwiſe would be 
due to the Tenant ; whatſoever Gain he makes of 
it, he ought to refund it to the firſt Tenant, or 
elſe to receive it in part of Payment for the Rent. 
The Duty of the Tenant and Landlord in reſpe& 
of any Thing or Labour let out to Hire, 
| is 


7 See Digeſt. lib. 40. tit. 7. De fatu liberis, Leg. 4.5 5. & Collumella de re Ruſtica, lib. 12. c. 1. in fin. 


Mr. BAR R. NOTES on F II. 8 
1 Pliny junior nevertheleſs pleaſes himſelf much in ſeveral Places of his Letters, in the Releaſes which he made to his Farmers 


in that very Caſe. See lib. 8. Ep. 2. & /ib. 9. Epiſe. 38. & lib. 10. Ep. 24. But it appears by thoſe Letters, that, beſides the 
Vanity, he had ſome future Intereſt in ſo doing. | 
2 « Servius omnem vim, cui reſiſti non poteſt, dominum colono præſtare debere ait; ut puta, Aluminum, graculorum, ſtur- 

* norum, & fi quid ſimile acciderit, aut fi incurſus hoſtium fiat. Si quꝶ tamen vitia ex ipſd re oriantur, hoc damno coloni ele : 
« veluti 1 vinum coacuerit, fi raucis aut herbis ſegetes corruptæ ſint. d etſi labes facta fit, omnemque fructum tulerit, dam 
* num coloni non eſſe, ne ſupra damnum ſeminis amiſſi mercedes agri praſtare cogatur. Sed ſi uredo fructum oleæ corruperit, 
c aut ſolis fervore non adſueto id acciderit, damnum domini futurum. Si vere nihil extra conſuetudinem acciderit, damnum co- 
* Joni eſſe. Idemque dicendum ſi exercitus præteriens per laſciviam aliquid abſtulit.” 7:4. Leg. 15. $ 2. See Cujac. Obere. 
15.28. Mr. Tir ius on Lauterbach, Obſerv. 610. believes, that this Circumſtance in the laſt Law, unleſs the Loſs of the Farmer 
be unſupportable, ought to be chiefly regarded: For a bad Harveſt is ſo far from being prejudicial to the Farmer, that we may lee 
that ſuch as hold great Farms love a Year of Scarcity more than one of Plenty, becauſe the leſs Proviſion there is, the dearer they 
ſhall fell their Corn; ſo that according to this Author, all that is ſaid of Abatement of Rent muſt have reſpect only to little Far- 
mers. But when certain Proviſions become very cheap, for Reaſons independent on a good or bad Harveſt, there is no Cauſe 
that an Abatement of Rent ſhould be deſired upon that Account, becauſe the Price of Things is commonly very chargeable. 
This is determined in the following Law, underſtood in the manner that Mr. Bynker/boeke hath explained it learnedly and judi- 
ciouſly, according to his Cuſtom. Cum quidam de fructuum exiguitate qnereretur, non eſſe rationem ejus habendam, Rejeripto Divi 
Antonini continetur. Digeſt. ubi ſupra, Leg. 15. 8 5. This Lawyer explains, at the fame time (Olſerv. lib. 2. c. 12.) another 
Reſcript of Antoninus's, recited in the ſame Place. Item alio Rejcripto ita continetur- NOVAM rem deſideras, ut propter vo- 
tzftatem vinearum Remiſſio tibi DETUR, ibid. i. e. A Man that hath taken an old Vineyard to farm, ought to impute it to none 
but himſelf, if it bear not as much as he expected, becauſe he might have known that before he hired it. 

The Words are, Conductor autem omnia ſecundum legem conductionis facere debet, & fi quid in lege pretermiſſum fu- 
« erit, id ex bono & æquo præſtare. Qui pro uſu autem veſtimentorum, aut argenti, aut jumenti, mercedem aut dedit, aut 
e promiſit, ab eo cuſtodia talis deſideratur, qualem diligentiflimus paterfamilias ſuis rebus adhibet, quam fi præſtiterit, & aliquo 
es caſu fortuito eam rem amiſerit, de reſtituend3 eã non tenebitur.” Init. lib. 3. tit. 25. S. Celſus etiam imperitiam culpæ 
« adnumerandum cenſuit. Si quis vitulos paſcendos, vel ſarciendum quid, poliendamve conduxit, culpam eum præſtare debere, 
« & quod imperitiã peccavit, culpam eſſe, quippe, ut artifex (inquit) conduxit.” Digeſt. ut ſupra, Leg. g. S 5. See alſo 5 2, 3. 
& Leg. 11, 12, 13, 25. $ 3, 4, 7, 8. 27. 30. $ 4. 38. 55. $1, 2. 60. $ 2. 61. princ. I have ſaid at the End of Note 3. upon 
the 5 aforegoing, how it is to be underſtood, That we muſt judge by the Principles of the Law of Nature only, what is here 
faid of the Ignorance and Inability of him who takes upon him a Work or Labour. As for the Care that the 'Tenant ought to 
have of what he hires, the Lawyers are not well agreed about it; ſome will have him anſwerable for the leaſt Negligence, and 
others for ſmall Faults only. See Mr. Tromasvs's Diſcouſe De Culparum Præſtatione in contractibus, c. 1. S 22. What I have 
ſaid of a Bargain and Sale in Note 2. upon $ 3. of the foregoing Chapter, ought to be applied here. | 


Vid. D. ubi ſupra. d L. 15. . 2. D. B. .. c Vid. I. 25.1. 6. D. B. t. Where it is well added, „The Tenant 


4 ought to bear contentedly a moderate Loſs, when an immoderate Gain is not taken from him.” 


CAP. VI. 


is ſhew'd in Inſtit. I. 3. t. 25. ſ. 5. & in D. ubi ſupr. 
Lo:L „ . L 11. L 12, L 13. LG —— 
I. 27. I. 30. f. 4. I. 38. I. 55. ſ. 1, 2. I. 60. I. 2. I. 61. 
princ. D. h. t. | 

Hither may be referr d the Law in Egypt, rela- 
ting to Phyſicians; who, if they took care of their 


Patient, according to the Direction of the publick 
Book, were not anſwerable if he died under their 


hands; but if they acted againſt thoſe Directions, 
they were tried for their Lives a. Alexander de 
Rhodes b relates, that in the Kingdom of Tunquin 
they agree with the Phyſician for a certain Rate at 
the beginning of the Diſtemper, but which he does 
not receive, till he makes his Cure: and if the Pa- 
tient miſcarries, he has nothing for his Pains : By 
this means they think to quicken the Diligence of 


the Phyſician. The ſame Author tells us of a Phy- 


ſician, who being conſulted and bargaining for his 
Fee, ſaid, That were the Patient a young Man, he 
would not cure him under, 100 Crowns, but ſince he was 
old, he would be contented with 20; becauſe the Life 
he ſhould reſtore was not likely to laſt long. 

IV. But if my Labour, ſuppoſe in a Journey, can 
be ſerviceable to many, and I am hired by one Per- 
fon to the full Value, Can I exaf the ſame Price 
from others 85 .Grotius © 1s of the Opinion I may, 
if the Law of the Land does not interpoſe ; for it 
has no Relation to the Contra& which I made with 
the firſt : Nor is my Labour the leſs valuable to him 
by being ſerviceable to others alſo. However ſuch 
a Contract as this does not ſeem agreeable to Equity 
and good Nature, tho perhaps it is not ſtrictly un- 
jaſt. For when one Man alone has paid for the 
whole Labour, if it can do ſervice to others alſo, 
without being the more painful to the Performer; in 
reſpe& of them it ought to be rankt awe fv m: Fa- 
vours, which are of no Expenſe to the , and 
are yet beneficial to the Receiver. But yet ſince tis 
hard that the firſt Contractor ſhou'd bear the whole 
of the Burden, it is * but reaſonable, that the others 
ſhou'd contribute to him their Proportion. Thus if 
I hire a Ship to my ſelf, the Owner cannot take in 
others without my Leave; and if I am diſpoſed to 
admit of it, the Advantage redounds to me only. 

But yet in Arts and Sciences, which receive a Va- 
lue from the Scarcity of ſuch as underſtand them, 


the whole Price may be fairly demanded of each, 


though the ſame Trouble would inform many; for 
ſuch ſort of Arts, the more common they are made, 


_ the cheaper they grow: And therefore though my 
7 We follow the Notions of the Roman Law, which looks upon the Tenant (Conductor) as he that undertakes a Work or La- 


Of Renting and Hiring. © 


Labour be never the greater to me by being apply d | 


— 


to many, yet I can demand a Price upon Conſi- 
deration that my Knowledge will be leſs worth, the 
more it is communicated, Some indeed are not wil- 
ling that the Salary, which a Man receives for teach- 
ing the liberal Sciences, ſhould come under the De- 
nomination of Hiring, becauſe Learning cannot be 


ſold for Money; and ſo they are for making this 


one of thoſe Contracts which want a Name, redu- 
cible to the 4th general Head, Work for Goods d. 
Be it as it will, it ſegms to have this in common 
with Hiring of N= that the Honeſty and In- 
duſtry of the Party only; and not the Event, is to 
be regarded; ſo that although one's Labour hap- 
pens to be in vain, yet the Salary agreed upon may 
be demanded. | 1 


Mercedem appellas ? Quid enim ſcio? Culpa docentis 
Scilicet arguitur, quod læva in parte mamillz 
Nil ſalit Arcadico juveni. Juv. Sat. vii. v. 159, Cc. 


Pay, Sir, for what ? The Scholar knows no more 
At Six Months End, than what he knew before. 
Taught or untaught, the Dunce is ſtill the ſame, 
Yet ſtill the wretched Maſter bears the Blame. 


Sometimes that which Pliny mentions of the Teran- 
dus or Buff, N. H.1.viii. c. 34- may be applied; when 


he appears in his own genuine Complexion, he is like an 
Aſs. Tis an excellent Maſter that can make a Foot 


wiſe, Eurip. Hipp. Coron. v. 921, 922, Nature is too 


violent and powerful for any Diſcipline, Lib. Decl. 29. 


Though ſometimes that may be reply d which Luci- 
an mentions in Hermotim. Tom. 2. p. m. 293. The 
Speech which Aureng-Zebe the great Mogul made to 
his Tutor, is worth obſerving, Vid. Bernier de rebus 
in regno Mogoris geſtis, Part. ult. p. m. 57. | 


+ Eſchines acted directly counter to this ſort of - 


Contract, for he gave People money to come and 
hear him ©: And ſo did the pompous and ambiti- 
ous Rhetoricians at Rome, who by Intreaties and 


Entertainments did what they could to get themſelves 


Auditors. Socrates did not demand Money of his 
Auditors, but wondred, That a Man profeſſing him- 
ſelf to be ' a Teacher of Virtue ſhould infiſt upon fo 
mean a Reward, and not rather look upon himſelf to 
be the greateſt Gainer, in - having procured a good 
Friend; that ſuch a Man ought not to fear, leſt he, 
whom he had made good and honeſt, ſhould forget to 
be grateful to his Benefactor f. | 


bour, and the Landlord { Locator ) as he that lets it at a certain Price to be paid him. But 'tis the Impropriety of Language which 
u 


makes the Notions con 


sd: For, in the main, he that lets his Labour and Work for Wages to a Perſon, who is to find Matter 


for him to Work on, is no leſs a Landlord, than he that lets an Houſe or Land. As for Bargains at a Price agreed on, where 
the Undertaker finds the Materials, and is at all Expenſes, this is properly Selling. See c. 2. $ 10. above. | 


2 wits Mr. Bars. NOTES Sv. 
This only proves that we can require no more of another than he has expreſly agreed to pay. But if after the former is en- 
gaged, ſome other Perſon can make an Advantage by it, nothing hinders but that ſome Recompenſe may be made to the latter 
for the Care he takes of his Affairs, unleſs there is ſome Reaſon from Humanity and Charity, which requires that the Service be 


done to him freely. 


This is not always neceſſary; for, provided that the Perſon hired doth not neglect the Affairs by him undertaken, if at the 
Tame time he can attend upon another's, he may be allow'd to make that ſmall Gain, as a little Perquiſite, which we are con- 


tented he ſhould have. 


: 


3 Sometimes alſo that which every one gives is ſo ſmall a Thing, that what is paid for the Labour of all together, is little 


enough for the Labour of teaching one on 


] « g 3 
This Story is founded only on a bad Tranſlation of theſe Words, EHu , 5 daR muiday which ſignify the contrary, 
That Eſchines took Money of his Auditors, as A/dobrandinus obſerves. =. 


» Died. Sic. I. 1. c. 82. b 7tin. Part 2. c. 30. 


extraord. cogn. Vid. Sen. de Benef: l. 6. c. 11. How poor Schoolmaſters are often c 
'Mercede condudt. , + Vid. Diog. Laert: J. 2. ſ. 62. U Vid. Xenoph, Apomnems. I. 2. p. 426. Ed. H. Steph. in fin. 
* oo. COT 


L. 2. l d Vid. L. 50. t. 13. I. 1. ſ. 4. D. de 
ea 


ted of their Wages, is ſhew'd in Lucian, De 
C HAP. 
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v. Whether Lending be an Alienation. 
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P. VII. 


Of the Loan of a conſumable Commodity. 


1. What a Loan is, and what a conſumable Commodity. 
11. A double Uſe of theſe Things. 

111. For what Things we are wont to be credited. 
tv. Of tacit Lending. 


* 


vi. What if Money be altered in the intrinſick Value? 
v11. Or in the extrinfick Value? | | 


HE Loan of a * conſumable Commodity is 
founded upon this Condition, that the ſame 
Quantity and Quality be returned in kind b. Things 
thus let are called * conſumable ©, becauſe they are 
conſumed and periſh in the Uſe: * And therefore tis 
enough, if the ſame Sort of Things, tho not the 
ſelf ſame Individuals, be returned. The d Loan of 
a cunſumable Commodity differs from the © Loan of 
any other Thing not conſumable, and from the f Uſe 
of a Thing ler out 10 hire, in this reſpe&: In the 
two latter, the ſelf ſame numerical Thing that was 
lent, or let out, is to be reſtored, and no other with- 
out the Conſent of the Creditor : And that, not on- 
ly becauſe the Value of ſuch Sort of Things is not 
always capable of being exactly adjuſted ® 8, but be- 
cauſe it was expreſly the Condition of the Loan or 
Letting. Whereas in the Loan of a conſumable Com- 
modity ; if, for Example, my Neighbour borrows a 
Buſhel of Wheat, and returns me another Buſhel of 
the ſame Goodneſs, I am ſuppos d to have received 
my Own. | 1 
| Thee conſumable Commodities are ſaid to conſiſt 
of Number, Weight, and Meaſure, as being there- 
by determin d and ſpecified; whereas other Things 
have their Quantities determin d by Nature. And 
therefore conſumable Commodities are peculiarly term- 
ed Quantities: But other Things, which don t come 
under this Sort of Loan, are call d Species, And 
here we mult obſerve, that, v. g- Oxen are not there- 
fore a conſumable Commodity, becauſe 50, or 100 of 


* 


e, Angi. Þ Vi. Infir. L. 3. f. 15. princip. 


vill. The Doctrine of the Jews about Har. 
IX. That Uſury ig not coutrary to the Law of Nas 
ture is proved. | | 
X. The Arguments to the Contrary are anſwered. 
XI. Some Contracts are much the ſame as Uſury. | 
XII. The Evafions uſed to avoid the Diſgrace of 
Jury. . 


them may be ſold by Tale; for the Number, in that 
caſe, does, not ſpecify them, but only denotes the 
Quantity of the Species h. Ss 


II. The uſe of theſe conſumable Commodities is 
either ordinary or extraordinary, The latter is 
when a Man borrows * to make an Appearance of 
being better provided than really he is; for ſome- 
times tis of great Importance to be thought rich; 
as if a Man, in order to gain upon the Affections of 
his Miſtreſs, ſhould borrow a Sum of Money, and 
ſhew it for his own ; in this caſe, the Money is not 
taken up as a conſumable Commodity, nor is the Bor- 
rower ever Owner of it ; and therefore he ought to 
return the very ſame in Specie. But the ordinary 
uſe of ſuch Things conſiſts in the Loſs of them; or, 
in other Words, I cann't dire&ly apply them to my 


uſe, unleſs they be conſum d, and ſo become leſt to 


me. 'This is plain in Corn, Wine, and other Things 
that turn to Nouriſhment ; and Money itſelf I cann't 
make uſe of in buying Neceſlaries, and paying Debts, 
unleſs I part with it: So that altho the Subſtance 
of the Money remains, yet as to me it is utterly loſt. 
And therefore, when ſuch Things as theſe, to the 
end they may be put to their ordinary uſe, are made 
over to another, not with a deſign to barter, but 
with a deſign to have the ſame return'd again; 
ſince the Species that was deliver d muſt be con- 
ſum d, the Reſtitution muſt neceſſarily be in the 


ſame kind | | 
| III. Money 


e Vocantur res, gue mutuo dantur, fungibiles, ſeu que functio- 


nem in ſuo genere recipiunt, ideo, quia quodlibet ex ifto genere vice alterius ita fungitur, ſen alterius vicem ſubit, ut qui ex eodem ge- 


nere, eadem qualitate, & quantitate receperit, idem recepiſſe cenſeatur, D. L. 12. t. 1. I. 2. ſ. 1. que funfiorem, &c. 
0 5 f 8 Vid. D. abi ſupra de rebus creditis, leg. 2. ſ. 1. 


e Commodatum. Locatum. 3 
Difrt. de ægualitate & functione in nutuo. 


43” 


d Mutunm. 


. BarBEYRACSs NOTES or Chap. VII. 6. 1. 


1 The Words of the Inſtitutes are, Mutui-autem datio in iis rebus conſiſtit, quz 9 2 numero, menſura conſtant ; velut! 
0 


&« vino, oled; frumento, pecunid numeratâ, zre, argento, auro, quas res aut numeran 


„aut metiendo, aut adpendendo, in hoc 


two ſorts of Conſumption : 1. Natural. 2. Civil. Natural Conſt 


« damus; ut accipientium fiant. Et quoniam nobis non exdem res, fed aliz ejuſdem naturæ & qualitatis redduntur : inde etiam 
<« mutuum adpellatum eſt, quia ita & me tibi datur. ut ex meo tuum fiat.” ff. lib. 3. tit. 15. See Cujas Obſ. 11. 37. 

» Res fungibiles. See what is ſaid Lib. 1. c. 2. $ 10. Note 3. The Word Fungibilis is not found in the Roman Fe but 
Fun#io is uſed in the fame Caſe, tho it may be doupted whether the Antient Lawyers called, Res que in genere ſuo functianem re- 
cipiunt, what the Modern have abridg d into Res fungibiles. The Law upon which it is grounded, is plainly corrupted, and 
ought to be read, in all Appearance, as Mr. Bynker ſhork explains it, Ob/erv. 1. $10. Mutui datio conſiſtit in rebus, guæ pondere, 
numero, menſurs conſtant 1 guoniam eorum datione poſſumus in creditum ire. Yue in genere ſuo ſolutionem recipiunt por 
functionem, quam ſpecie. Digeſt. lib. 12. tit. 1. De Rebus creditis, &c. Leg. 2. $ 1. 1 e. (if we underſtand 7am ---- before giam 
ſpecie) In theſe fort of Things we pay what we owe, by reſtoring another Thing of the fame Kind and Quality, as well as by 
returning the ſame we have receiver. e | n 

3 The Words of the Digeſts are, Nam in ceteris rebus ided in creditum ire non paſſumus, quia aliud pro alis invito creditors 
ſoloi non poteft- Digeſt. lib. 12. tit. 1, De Rebus creditis, &c. Leg. 2: $1. | ee 

9 PER be” Mr. BAR R. NOTES on h II. | 
© © So the Law ſpeaks, Non poteft commodart id, quod uſu conſumitur, nift forte ad pompam vel oftentationem quis accipiat. Sepe 
etiam ad hoc commodantur pecuni&, ut dicis gratia numerationis loco intercedant. Dig. I. 13. tit. 5. Commod. vel cont. Leg. 3. $6.4. 

2 The true Character of Things, call'd conſumable Goods, is, that they periſh in the uſing, as our Author ſays. Now there are 
: ; „ jon hath place either in ſuch Things as are loſt in the Uſe, 
as thoſe are which we eat and drink; or in ſuch as are ſubject to be eaſily deſtroyed, tho“ we do not meddle with them, as the 
Fruits of Trees, &c. For as for thoſe which decay inſenſibly as we uſe them, but don't altogether periſh, as Cloaths, 1 rn 

i & «a , 1 4 4 LO | are, 


en n e, . ooo 
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III. Money, which commonly goes by Number, 
or Counting, Gold and * Silver in Bullion, Bread, 


Cc. (which paſſes by Weight) Corn, Salt, Wine, 
Beer, Oil, &c. (which are ſpecified by Meaſure) and, 
in general, all ſorts of Proviſion ; as Fleſh, Eggs, 
Milk, and even intire Animals, conſider'd as Pro- 


viſion, come under the Name of conſumable Commo- 


dities ®, For ſuppoſe I am to make an Entertain- 
ment, and have not Proviſion enough at Home, or 
Money to buy it, I may borrow of my Neighbour, 
not only Eggs and Fleſh, but Fiſh, Lobiters, Hares, 
Hens, Geeſe, and even Sheep and Calyes, upon 
Condition to repay him again in kind Þ, Fair Pa- 
per may likewiſe be brought under the ſame Deno- 
mination, as being conſum'd in the Uſe ; for Paper 
once ſcribbled upon 1s loſt for any other Writing. 
In ſhort, under this Denomination may be reduc'd 
any ſort of Commodity, which can be determin d 
by any certain Meaſure, and which (if after it has 
been apply'd to its genuine and principal Uſe, it 
cannot be intirely reſtored again to its former Con- 


dition) is capable of being repaid in kind. For 


ſuch ſort of Things, altho' they are generally the 
Matter of Sale, yet ſometimes happen to be borrow- 
ed. As if, v. g. I ſhould procure a certain Quan- 


tity of Cloth for my own Uſe, and ſhould let a 


rowed, and may be demanded back as ſuch. And 
therefore the Foundation of theſe Actions may not 
improperly be call'd a * zacit Borrowing 4. Thus 
Mauritius the Emperor having given Childeber:, the 
French Ring, Money to drive the Lombards out of 
Italy, after he had made Peace with them, demand- 
edit back: Childebert indeed would not ſo much as 
vouchſafe him an Anſwer, but that was becauſe he 
was more powerful than juſt. Paul Warnefrid. de 
gelt. Longobard *. = 
V. Some Years ago Salmaſius and ſome Civilians 


had a Diſpute, I het her the Loan of a conſumable 


Commodity was an Alienation? Now it is plain, 
ſince the ordinary Uſe of ſuch Things conſiſts in 
the Conſumption of them, they muſt be made over 
to the Receiver, with full Power to diſpoſe of them 
as he pleaſes; which cannot be done without in- 
veſting the Property in him. But becauſe the Credi- 
tor gives, in order to receive back, and the Debtor 
receives, in order to refund; therefore neither is the 
Eſtate of the one lefſen'd, or the Eſtate of the other 
increaſed by it. Unleſs the Creditor may be rather 


thought a Loſer, having only an Action againſt the 


Debtor's Perſon, in lieu of his Money, which, by 
Reaſon of the Trouble and Uncertainty attending it, 
may be reckon'd leſs worth than the Money it ſelf. 


Friend, who has immediate Occaſion for ſome of And hence it is, that as Debts, due to any Man, are 


the ſame ſort, and has not wherewithal to buy it, 


make uſe of it, upon Condition to return me as 


much and as good of the ſame kind. | 
IV. And this Contract is perform'd not only ex- 
preſly, but ſometimes tacitly: As ſuppoſe I ſhould 
pay a Man Money by Miſtake, which I did not 
owe; or ſhould give a Man Money for ſome Rea- 
ſon which afterwards does not appear; in this Caſe 
the Roman Law admits of an © Action for Money 
paid where not due, and for ſome Reaſon which does 
uot appear. For ſince ſuch Money was not paid as 
a Gift, but as a Debt, or for the procuring an E- 
quivalent, and yet the Receiver became Maſter of 
it; it is the ſame Thing * as if it had been bor- 


look'd upon as Part of his Fortune; ſo a Man is 
ſuppoſed to be worth only ſo much as remains to 
him after his Debts are paid. And he that owes 
more than his Eſtate comes to, may fairly be ſaid 
to be worth leſs than nothing. To this Purpoſe 
was that Saying of Ceſar's, that he wanted 2500 
H. S. to be worth nothing, App. de bello civil. I. ii. 
P- 432. B. Ed. H. Steph. Hence Money borrowed is 
call'd es alienum, another Man's Money; not that 
the Perſon borrowing has not the Property of it, but 
becauſe he receiv d it upon Condition to return as 
much, On the other ſide, he who is out of Debt, may 
ſay, Meo ſum dives in are, The Money that J have is 
my own. In a word, he that lends Money does in- 


Ware, Sc. they don't belong to this Place; and 'twas an Overſight of Tribonian to exclude Cloaths from the Number of an 
Uſufruct, properly fo call'd. In/7itut. lib. 2. tit. 4. $ 2. Conſumption Civil hath Place in Things, -whoſe Uſe conſiſteth in being 
alienated, altho' they have a continual Being. Such are not only Money, but all Things we barter with, as alſo Things made 
uſe of in Building, and all other Materials for Compoſitions, and Work. See ib. 4. c. 7. $ 10. above. Upon this Foundation 
there are two ſorts of Things call'd conſumable Commodities: One, which are ſuch in their own Nature, and unchangeably 
ſuch; the other, which depend upon the arbitrary Will of Men, and mutable Appointment. The firſt are ſuch whoſe ordinary 
Uſe conſiſts in their Natural or Civil Conſumption : I fay, ordinary Uſe; for tho? the Owner may lend ſometimes, for Exam- 
ple, a Sum of Money, merely for Form and Appearance, and a Beam only to ſupport a Building; yet, as that is rare, it has na 
regard to Laws, which reſpect Things that commonly happen only. The other ſort of 3 Things contains ſuch, as 
tho' they may be uſed or lent without Conſumption, are often appointed to be ſold, or are dealt in after ſome other Manner; ſa 
that according to the Defign of him of whom they are borrowed, they are ſometimes for Conſumption, and ſometimes for Uſe, 
As, for Example, when a Man who has a Library for his own Uſe, lends me a Book, he intends that I ſhould return the fame 
Copy again; ſo that if I would give him another as good, he is not obliged ordinarily to accept it: But if he of whom I borrow- 
ed the Book, be a Bookſeller, or Trader in Books, *tis ſufficient that I return him another Book as good; becauſe, as he keeps 
it for Sale only, 'tis indifferent to him, whether I reſtore him the ſame Book, or another as good. Tis the ſame in other ſorts 
of Goods, unleſs they be ſuch as are very rare, or curiouſly wrought, as ſome ſort of Druggs not common, a Watch, Mathe- 
matical Inſtruments, an Air-Pump, or other Inſtruments to try Experiments, &c. becauſe "tis hard to find others of the ſame 
Nature and Goodneſs, which may be returned for what's borrowed. This is taken out of Mr. Txqmasrus's Diſcourſe before 


quoted, De pretio affetionis in res fungibiles non cadente, c. 1. 5 16, fc. 


? | Mr. Bars. NOTES on 5 111. 
We may give Gold for Silver, and pay it in other Kinds, unleſs it be otherwiſe agreed on. See Corn. Van Bynker/buek's 


Obſerv. 1. 9. 


Mr. BazsB. NOTES on H rv. 


7 It is not neceſſary to ſuppoſe a tacit Lending. The Nature of the Thing ſufficiently ſhews the neceſſity of Reſtitution, 
as appears by the Author himſelf. But if it be ſufficient to render an Equivalent, yet it does not follow that it ſhould be by 
virtue of a tacit Loan; but tis becauſe it cann't be otherwiſe reſtored, or becauſe *tis all one whether the Thing be recover d in 
ſpecie, or - Som Equivalent. See what is faid of Quaſi-Contra&ts in ſeveral Notes above, and among others on /:4. 4. . 13.813. 


* 'The 


wyers call it Promutuum. See Cujacius Obſ. 8. 33. 


y the way we may obſerve out of Pluzarch, why the OM, 4 us'd to take away forcibly the Money which they bor- 
© rowed at Intereſt : Perhaps, that the Creditor might evade the Law againſt Uſury. For ſhould the Debtor retule paying Uſe 
for what he thus took away, he would have an Action of Robbery againſt him. Qt. Grec. p. 303. Edit. Wecb. 


Vid. D. ubi ſupr. 1. 2. 1. 1. D. de reb. cred. 
data, cauſa non ſecuta. 


ar re Add. Plin. N. H. I. g. c. 
4 Which is otherwiſe called by the Cipi/ians Qaſi · Contractus, 
9D · ln decd 


e Condiftis indebiti, & condictis canſa 


r Ä '. 
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deed alienate it, yet ſo as neither tb leſſen his own lend 100 Guineas in Specie, when they go for 265. 
Eſtate, nor * to add to that of his Deltor. and afterwards they ſhould riſe to 30 s. I can't de- 
VI. It is a Queſtion of greater Moment, H/hether, mand more than 26s. the Guinea, if my Debt be 
if a Change happens in the Money, between the Borrow- paid in Silver, and if the Payment be made in 
ing and the Payment, regard muſt be had to the Value Guineas, I muſt dedu& 46. from each, and ſo receive 

of Money, as it was at the time of Payment? Here not much more than than 86 Guineas in Specie. 
moſt think fit to diſtinguiſh between the intrinfick And on the other hand, if they fink to 225. and 
Goodneſs of Money, and the extrinfick ; whereof my Payment be made in Silver, I can demand 265. 
the former conſiſts in the certain Quantity of ſuch, for every Guinea, But if I be paid in Guineas, I 
or ſuch. a Metal; the latter in the publick Rate, ought to have an Addition of 4 s. to each, and fo to 

or Value impos'd by the Magiſtrate. If the Change receive above 118 Guineas in Specie. 

happen in the intrinfick Value, as ſuppoſe the Metal But yet this does not clear the Buſineſs, for againſt 
becomes baſer or lighter (for the Change in Money the former Determination the Creditor may make his 
is generally for the worſe) then they think the Exceptions; for had he kept his Guineas, the In- 
Money ought to be reduc'd to the Value it bore at creaſe had been to him; which if he be now forc'd 
the time of Borrowing. For this Contract obliges to loſe, another makes a Gain at his Loſs: And the 
not only to reſtore the ſame Thing in kind, but in fame Plea may the Debtor have in Bar of the latter. 
Goodneſs alſo ; indeed otherwiſe the ſame Quan- And therefore we muſt enquire further, 1ſt, Whe- 
tity would not be reſtor'd, And therefore, if, for ther any certain Sort of Money was lent, v. g. Gui- 
Example, in Money newly coin'd a fourth Part of eas in Specie, upon Condition that ſo many ſhould 
the intrinfick Goodneſs be wanting, for 100 J. lent in be return d in Specie, and in no other Money; or 
old Money, I ought to receive 125 l. in the new. In 2dly, Whether they were paid as common current 
like manner, if I lend another 100 J. half of which Money; or 3dly, Whether all the Money of the 
is perfectly Alloy, I ought to receive only 507. when Nation, or 4thly, Only that Particular Species has 
the Baſeneſs of the Coin is redreſs d. For tho it undergone a Change. In the 1 Caſe, without 
be in the Breaſt of the Government to raiſe or Diſpute, the Number of Guizeas is to be return d. 
lower the Value of Money, yet if the extrinſick Va- In the 24, the former Deciſion takes place, and 
luation differs very much from the intrinſick Good- therefore the Value of Guineas in ſuch a Loan muſt 
| neſs: of; the Coin ( ſince Regard muſt be had to be referr d to ſome other Species as a Standard; v. g. 
= - Foreigners, unleſs we would reduce our Commerce ſo many Guineas of 26s. The 3d Caſe, where the 
with them to pure Bartering) the Price of Commo- Change affects the whole Body of the Money, in 
: dities will be determined rather by the * intrinfick Compariſon of the Plenty or Scarcity of other 
Goodneſs, than the extrinfick Value and Denomi- Things, may be determin'd from what has been 
nation of it. For ſuppoſing the Money diminiſhed ſaid in Chap. 1. S 16. although it hardly ever hap- 
2:4th Part, we ſhould give 125 J. for that which we pens in Fact, that this general Change in the Money 
us d to pay but 1001. And therefore if a Man affects the Payment of an old Debt. As for the 475 
ſhould. pay me an old Debt of 100 J. in ſo much new Caſe, when the Value of any one Species riſes without 
Money, he would really pay me a 4tb Part too little. any intrinſicb Alteration, all the other Money * muſt 
VII. But if, without any Alteration in the in- needs have been debaſed. Thus v. g. when Guineas 
trinfick Goodneſs, the extrinfick Value ſhould riſe or roſe from 26s. to 30s. it was a ſign that the Silver 
fall; then Regard ought to be had to the Value of Money in its intrinſick Value was grown worſe. 
the Money, as it was at the time of Contract, and And therefore in this Caſe, if Guineas were lent in 
the increaſe or decreaſe of it ought to be at the Gain Specie, and the Payment be made in Silver, Guineas 
or Loſs of the Debtor. For Example, if I ſhould ought not to be valued as lent at 265. but at 395. 


| But 
5 Chr : M,. Bars. NOTES on g v. | 
: That is to fay, as Mr. PLacEtTTE, in his Treatiſe of Intere/ obſerves, Chap. xii. p. 133. If he that lends, transfers 
« the Property of a Thing to-another in Specie, yet he reſerves the Value.” Now the Value always exiſts, and we know 
what it is: We put it into the hands of the Debtor, but he is not the Owner; for if it were ſo, he might diſpoſe of it as he pleas'd, 
by giving, ſquandring, or playing it away, which he is not certainly allowed. But the Creditor, on the contrary, can make a 
Preſent of it to the Debtor himſelf, or any other. He may call it in, forbear it, ſpend it, or diſpoſe of it as he pleaſes. Sce the 
reſt of this Chapter, and the foregoing, of the Treatiſe from whence I have taken it. Hence it is, as our Author obſerves, thet 
a Debt is called #s alienum, i. e. Another Man's Money; not but that a Debtor acquires a Property to the Species he has re- 
ceived, but becauſe he gets it on Condition to render the like Value again. On the contrary, a Man who owes nothing may 


ſay, Mes ſum dives in ære. 
| 8 M,. BAR B. NOTES on S vi. | | | 
: SeeFrancis HoTowan's 2y2. illuſtr. Qu. 15, 16. upon this Queſtion, where it is determin'd otherwiſe than it 
is here, but not from ſolid Prineiples. 5 | Es 
* So the Digeſts ſpeak, Cum quid mutuum dederimus, etfi non tavimus, ut ægue bonum nobis redderetur, nos licet debitori de- 
"teriorem rem, que:ex eodem genere fit, reddere; veluti vinum novum pro vetere : nam in contrabende quod agitur, pro cauto Ha- 
. bendum eft; id autem agi intelligitur, ut ejuſdem generis, & eadem bonitate ſolvatur, qua datum fit, Dig. Lib. 12. tit. 1. De 
Rebus credit. &c. Leg. 3. We may add to it, that if the Money had remained in the hands of the Creditor, he had loſt nothing 
by leſſening the Species ; and fo in the Alienation, this Conſideration paſſes into a Rule: Alienatio guum fit, cum ſua cauj4 
"cominium ad alium transferimus, que efſet futura, fi apud nos ea res manſiſſet : Tdqne toto jure Civili ita je habet, præterguam ft 
aliguid nominatim fit conſtitutum. Digeſt. lib. 18. tit. 1. De contrah. empt. &c. Leg. 67. In fine, In all this we muſt ſuppoſe 
that the Time for Payment was not. paſſed ; for if the alteration of the value of the Species was made when the Debtor delayed 
the Payment, or after the Creditor would not receive the Payment, it ſo much the worſe for him to whom he was bound, 
that the Money was not paid in a Species of the Goodneſs and Value, according to the Rule of the Law : Unicuigue ſua mora 
nocet. Digeſt, lib. 2 tit. 17. De diverſis regulis Juris. Leg. 173. $ 2. 
3 This appears by the following Law : Pro imminutione, que in eftimatione ſolidi forte tractatur, omnium quoque pretia ſpeci- 
erum decreſcere oportet. Cod. lib. 11. tit. 10. De veter. numiſmatis poteſtate, Leg, 2. N 1 
= Mr. BAR BE. NOTES on F vii. | i nd A. 
Mr. HezTivs fays here, That the Text is corrupted in all the Editions. It is true, that in the Soediſb and Frankfort Editions 
it is read Valore agetur, for augetur; but the Fault is ſo manifeſt, that he might without Scruple correct it in his own. As for 
bg 28 that OB ought to be added after ayge/ur, I ſee ng Reaſon for it, but think it contrary to the Reaſon and Senſe of 
e Au . | | 


8 
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lib. 45: tit. 1. De verbor. Oblig. Leg. 59. 
| My. BAR B. NOTES on 5 vin. 
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But if common Money was lent, the Debtor gets the 
Advantage of the Riſe, unleſs the Largeneſs of the 
Sum, or the Enormity.of the Change may plead for 
ſome Conſideration in behalf of the Creditor. 

As for other conſumable Commodities, provided 
they be return d at the Time and Place appointed, 
2 tis little regarded whether their Price has riſen or 
fallen ; but the Advantage of the Riſe, and the Loſs 
of the Fall belongs to the Creditor, unleſs they had 
agreed about it, otherwiſe, 


But when the Debtor is backward in his Payment, | 


and the Price, in the, mean time, happens to be al- 
tered, the Roman Lawyers are at a Loſs to what 
Time or Place the Valuation ought to be aſſigned : 
It ſeems moſt reaſonable that it be adjuſted accord- 
ing to the Time and Place of Payment, But, if it 
be through the Debtor's Fault that the Payment is 
protracted ; and the Price in the mean time alters, 
it ought to be to his Loſs b. 

VIII. Y7/hether Uſury, which is generally given for 
the Loan of Money, be repugnant to the natural and 
divine Lau, is a Queſtion that has been warmly 
debated *. Which ought to be canvaſt more nicely, 
becauſe moſt People are not of the Perfans Opinion, 
Who, as Plut. relates in his Book againſt Borrowing, 
among their Sins, give the ſecond Place to Lying, but 
the firſt to Borrowing, becauſe it often happens that 
they that borrow, Ize. Tho' Herodotus, in Clio, in 
my Opinion better aſſigns the firſt to Lying, the 
next to Borrowing. How the old Hebrews explain 
the Divine Law ©, relating to Uſury, Selden d gives 
a large Account; viz. they thought it was unlaw- 


ful not only to receive, but even to give Uſury ; and 


that the very Scriv'ners, Notaries, Witneſſes, and 
Procurers of ſuch Bargains contracted a Guilt. How- 
ever, the Money of Orphans was allowed to be put 
out to Intereſt to a rich Man, provided he gave the 
Gain to the Orphan, bur bore the Loſs himſelf. 
Now they had two Sorts of Uſury, the one was © 
Uſury properly ſo called, which was covenanted for, 
and received at the Beginning, or during the Contract; 
and this was ſuppos'd forbidden by the Divine Law: 
The other was called the f The Reſemblance of Uſury, 
and was forbidden only by the Decrees of the Elders. 
A Man was guilty of Uſury properly ſo called, not 
only when he received back a conſumable Commodity 


with Increaſe, but if by Reaſon of ſuch a Loan he 


lived in another's Houſe Gratis, till he was paid; or 


gave leſs Rent for it, than otherwiſe he would have 


done; or if he received an Emolument from a Pawn 
lit with him upon Account of the Debt. And yet 
a Man never ſuffered in their Courts for receiving 


Uſury, as was uſual for the Violation of other Di- 


vine Laws, but was obliged to Reſtitution only. But, 
if the Uſurer himſelf was Dead, his Heirs were not 
ſo much as obliged to that; for they did not refund 
Money, or any other conſumable Commodity, but only 
Plate, Cloaths, Inſtruments, Cattle, and ſuch like, 
which had been received upon that ſcore. And this 
was done in Honour of the Deceaſed, and out of Re- 
ſpe& to his Memory, and that too only, if it appear'd 
that he repented of it, and had Thoughts of making 
Reſtitution before he died; for otherwiſe the Heirs 
were not oblig'd to refund at all. Beſides, Private 
Men were not permitted ſo much as to receive a ſmall 
Preſent from their Debtor, while he continued ſuch ; 
the Lawyers indeed might, for they were preſum'd by 
no means willing to violate the Precept againſt Uſu- 
ry, but to receive it purely as a Gift, and not as Intereſt. 

By that which they called the Reſemblance of Uſury 
they were forbidden to receive any Profit, or Acknow- 
ledgment of the Kindneſs (altho' utterly beſide the 
Contra&, and after the Expiration of it) except the 
Payment of the Principal before the time appointed. 
And this again they divided into two Sorts ; the One 
which related to the difference of the Time, in which 
ſomething was perform'd by the Debtor, to the Pro- 
fit and Advantage of the Creditor ; the Other, which 
related to the different manner of Contract. 

The former they again divided into antecedent and 
conſequent. By that they underſtood whatſoever a 
Man, deſigning to borrow, gave to the Perſon, upon 
whom he had this Deſign, in hopes to bring him to 
it the more eaſily: By this, whatſocyer the Debtcr 
after the Receipt of the Loan beſtowed upon the Credi- 
tor, in order to prolong the Time of Payment. Nay, 
they would not ſo much as allow the common Offices 
of Humanity to be perform'd by the Debtor to the 
Creditor, unleſs what was uſed to paſs between 
before the Loan. Ira | 

The latter fort was thought to have Regard to 
ſuch a Contract as this; ſays the Seller, if you buy 
to Day, you ſhall have it for 90 J. but if you put it off 


till to Morrow, you ſhall pay a 100 J. Here the Delay, 


together with the Increaſe of the Price, ſeems to inti- 
mate, that 10 J. is to be paid as Uſe. In this Caſe the 
Law did not oblige to a Reſtitution, nor did there 
lie an Action againſt the Party in the civil Court. 
Yet he, who offended againſt theſe Decrees of the 
Elders, was liable to corporal Puniſhment. He 
likewiſe that received a Farm in wha was not 
allowed to let the ſame to the Qwner tor Rent, for 
that lookt like Uſury. But theſe obtain'd only 
between Hebrew and Hebrew'; of a Gentile they 
might lawfully demand Uſury, from Deut. xxiti. 20. 
Nay, they thought themſelves commanded to do ir, 

NS © 


by The Words of the Digeſts are, Vinum, quod mutuum datum erat, per judicem petitum eft : queſitum eſt, cuj us temporis 
Aſtimatis fieret. --------- Sabinus reſpondit, Si dictum efſet, quo tempore redderetur, quanti tune fuiſſet; fi non, quanti tunc cum 
Pet itum efſet. Interrogavi, Cujus loci pretium ſequi oporteat ® Reſpondit, Si wana ut certo loco redderetur, quanti es loco 


Met; fi diftum non effet, guanti ubi efſet petitum. Dig. lib. 12. tit. 1. De rebus cr 


it. &c. Leg. 22. See Lib. 13. t. 3. De 


conductione triticaria, Leg. 4. & tit. 4. De eo quod certo loco dari oportet. Leg. 3. lib. 17. tit. 1. Mandati vel contra, Leg. 37. 


This Paſſage of our Author might have been left out, becauſe the Queſtion here debated refers directly to the Lender, and 


not to the Borrower. : 


This is certain; and God forbad it for ſome ſpecial Reaſons, which our Author ſpeaks of a little lower; fo that nothing is 
more ridiculous than the blind and malicious Zeal of certain modern Authors, who, to ſhew their Reading, have blinded the Eyes 
of the __ by quoting the Talmud and Spaniſh Rabbins, who explain the Law in Deut. xxiii. 19. ſtriftly. I ſhall ſpeak 


upon the Paſſage in S. Luke vi. 35. in Note 6. upon 8 9. 
2 Inſtance in Wine, 16. 12. tit. 1. J. 22 D. de reb. cred. 


Nn ni. e. Uſery fixed and determined. 


b Add. lib. 1 z. t. 3. lt. D. de condif, Triticaria. & .. 4. D. de 


co guad certo loco, &c. e Which is extant, Exod. xxii. 25. Lev. xxv. 37. Deut. xxili. 19. 4 De J. N. & G. ſic. Heb, L. 6. cg. 
n DN i. e. The Daf f Uſury. | 


/ 


/ 
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in order to drain them of their Riches, and weaken 
thoſe Nations which God had otherwiſe deſtin'd to 
Deſtruction. Yer Leo of Modena a ſays, That Text 
is to be underſtood of the ſeven Nations only that 
dwelt in Canaan ; and not of the other Gentilcs : of 
whom it was not lawful to receive Uſury. But yet 
that many, by reaſon of the Miſeries of a long Capti- 
vity, and their Lands being withholden from them, 
and for want of a better Way of getting a Livelihood, 
. had degenerated from the Integrity of their Forefathers. 
But he proteſts that to be falſe, which ſome ſpread 
abroad, That the Jews every Day take an Oath to do 
what they can to cheat the Chriſtians ; and, he ſays, 
it was invented to render them odious. 

IX. Let us now conſider, whether what has been 
thus punctually obſerv'd among the Jews, be the 
dictate of the Law of Nature; or the poſitive Law 
of God ; and that not peculiarly calculated for the 
Jews, but for all Nations. As for what has been 
added by the Jewiſh Elders, tis plain, that is alto- 

ether poſitive, and impoſed only to prevent Cavils, 
which deſigning Men had found out to evade the 
force of the Law. But in general our Opinion of 
- Uſury b is this; provided ir does not oppreſs and 
grind the Poor, but anſwers the Advantage which 
we ourſelves might have made, or which the Debior 
does actually make of our Money (eſpecially if he 
borrows not out of Neceſſity, but in order to make 
a Gain of it) the Law againſt it is neither that of 
Nature, nor that of God univerſally obliging all Na- 
tions; but a poſitive Law to the ws only, founded 
upon Reaſons in a manner purely politick. And it 
was generally the Opinion of the Rabbins themſelves 

c that Uſury was neither Theft, nor againſt the 
Law of Nature, as being founded upon Conſent and 
free Contract. nn] 
But the ſame may be evidently proved from Rea- 
ſon; for tho the Jeus were by the Divine Precept 
join d together in a cloſer Tie of Amity than ordi- 
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nary, yet they were oblig d to excerciſe towards o- 
thers all the common Duties of the Law of Nature 
23, And therefore, if Uſury be againſt the Law of 
Nature, I don't ſee how the God of Holineſs could 
indulge that Nation, which he had peculiarly ſan- 
ctified, in the Practice of it, and in a manner charge 
them to violate a Precept of the Law of Nature, in 
Prejudice of thoſe who had never injur d them; if 
indeed that Paſſage in Deut. xxxiii. 20. d ought to 
be expounded not of the * Canaanites only, but of 
any other Nation. | 

There ſeem to be ſeveral good Reaſons why ſuch 
a Law againſt Uſury ſhould more eſpecially obtain 
amongſt the Jews. The ff may be taken from 
the Genius of the People; for they were as much ad- 
dicted to the ſcraping up of Riches then, as now ; 
in which they thought their greateſt Happineſs to 
conſiſt. And therefore, that their Thirſt after 
Riches might not tend to the Oppreſſion of the Poor, 
God ſeems to have provided by this Law. But yet 
leſt too great a Violence ſhould be offer'd to their 
Inclinations, he permitted them to uſe greater Liber- 
ty among Strangers. | 

Beſides, * the Conſtitution of that Commonwealth 
required ſuch a Law. For tis evident, Moſes de- 
ſign'd to have it democratical (for ſuch a State may 
admit of a Chict at the Head of it) and nothing 
contributes more to this than to preſerve, as much 
as poſſible, an Equality of Riches amongſt the Mem- 
bers; and to this end, were the Laws of Jubilee and 


Kemiſſion inſtituted, and thoſe againſt alienating 


Land for ever. Lev. xxv. 14, 31, 35, 36. Deut. 
XV. 2. Add Num. xxxvi. Which the Law of Solon 
reſembles, Thas an Heireſs ſhould marry her next 
Kinſman by her Father's fide. 

And the very Condition of thoſe Times furniſhes 
us with another Reaſon for the Law againſt Uſury. 
For that Nation had then a more plain way of 
Trading, which conſiſted in Paſture and Husban- 

| dry, 


5 fs FP Mr. BAR B. NOTES on H 18. | 18 
J uſe the Word Lury to avoid the ill Phraſe of Lending at Intereſt. But ſome Authors who retain ſome Relicks of Popery, 
declaiming againſt the common Opinion of the Proteſtant Divines and Lawyers, maliciouſſy affect to uſe the Word U/ary alone, 
and ſay, for Example, that U/ury is allowed, or not allewed, becauſe that Term is become odious through the Abuſe which is 
often made of a Contract innocent enough in itſelf, and originally denoted by it. | | 
This appears by the Law of Moſes itſelf; for it forbids to oppre/s the Stranger and do him any Injury, Exod, xxii. 21, Xxiii. g. 
Deut. xxili. 7, xxvii. 19. See Mr. NoopT, De fænore & uſuris, lib. 1. c. 10. p. 66, &c. 


Neon monſtrare wvias, eadem nift ſacra colentiz 
Qucefitum ad fontem ſolos deducere verpos. 


And therefore they are deſervedly cenſured by Juvenal, Sat. 14. v. 103, 104. 


Ask them the Road, and th 

Becauſe you do not to their Tribe belong: 

They'll not betray a Spring to quench your Thirſt, 
__ _ Unleſs you ſhew them Circumciſion firft. 


ſhall point you wrong, 


Mr. DRY D BN. 


4 00 If that avere fo, faith Mr. J Placette, in his Treatiſe Of Intereſt, God would not have excepted the poor Strangers, as 


< they are not excepted among thoſe that are condemn'd to Death without Mercy, See Lev. xxv. 35, 36. But tho' God doth 
* not approve that Intereſt ſhould be taken of any poor Stranger, he doth not formally forbid any part; for the Law cited here 
concerns Proſelytes, who were, as it were, naturalized, and enjoyed the ſame Privileges as the Hebrews.” See Exod. xii. 48. 
&c. Numb. xv. 14, &c. and Mr. NooprT, 261 ſupra, p. 60. We ſhould rather ſay, as Mr. Ja Placette alſo does, that the Ex- 
preſſion of the Law, which allows giving of Intereſt, is general, and there is no Reaſon to reſtrain the Senſe. *Tis to no Purpoſe, 
that St. 9 70 ſuppoſing of his own Authority, that the Permiſſion only reſpected the ſeven Nations of the Canaanites, who 
ought to have been deſtroyed, faith in his Book of Tobias, chap. xv. © That it was a lawful Act of Hoſtility, and that ſince they 
might have ſlain thoſe Nations by the Right of War, by much greater Reaſon they might be allowed to ſpoil them of their 
“Goods; for he ſays, Lending on Uſury was an eaſier Way, and pleaſanter Means to impoveriſh and ruin them.” Mr. Noopr 
anſwers this, p. 65, © That when one lends to, or makes any other Contract with an Enemy, he treats with him, not as an 
«« Enemy but as a Man, towards whom conſequently he ought to obſerve the Law of Nature and Nations, and on that Ac- 
count ſuſpend all Acts of Hoſtility, Further, God allowed the Feros alſo to take Money at Intereſt of Strangers; and then 
« we may as well ſay, That God would have Strangers to impoveriſh and ruin his own People by it,” Mr. NooprT urges many 
other Things, which utterly overthrow St. Ambroſe's Notion, and which obviate all the Evaſions which that Father, and ſuch 
as are of his Opinion, could deviſe. We may obſerve alſo, that at one Time, the Lending at Uſury was forbidden at Rome, from 
one Citizen to another, altho' it was permitted in reſpe& to the Latins, who were their Allies. See Tit, Liv, lib, 35. c. 7. 

We may find theſe two Reaſons unfolded, and ſupported with ſeveral other Remarks, in the forementioned Chapter of Mr. 
- NoopT's Book De fenore & uſuris, p. 62, c. We ſhould alſo do well to read what J. Frederick Gronovins ſays in his Trea- 
tiſe, De Centeſimis & Unciis Uſuris, Antexeg. 1. p. 457, c. which follows his Book De Seftertiis, &c, Bit. 1691. 

a De Ritibus Hebraicis, p. 2. c. 5. b See Mr, Ja Plagette's Treatiſe upon Uſury, + As Selden in the aforecited Place informs 
us. 4 See Mr, Le Clerc upon the Place aboyecited, — | _ 


CHAT. VII. Of the Lo, 
dry, or Manufactures; Merchandiſe was ſimple and 
moderate, the Secrets of Trade and Navigation be- 
ing not known to them; and in ſuch a State no 
one borrows, but when he is preſt with Neceflity. 
And therefore Deut. xxviti. 1 2. it is mention'd as 
an Argument of the greateſt Happineſs ; Thou ſhalt 
lend unto many Nations, and thou ſhalt not borrow a. 
Since the Gains in ſuch a Caſe, could not but be 
very ſmall, the leaſt Uſury imaginable muſt needs 
be very burthenſome. And where the Money bor- 
' rowed is laid out upon the Neceſſaries of Life, it 
will be next to impoſſible ever to recover it; for how 
can your Labour be able ro bring you out of Debt, 
when it was not ſufficient to ſupport you from Bor- 
rowing? © Upon this Account the State of Athens 
« was involved in ſuch Troubles, by means of L- 
e ſury, that it could not be remedied otherwiſe than 
« by Means of Solon 's ceioh x hei, i. e. Shaking cf 
he Burthen. Vid. Plut. Solone, which Miſchief 
Rome alſo felt in its Infancy, 

Grotius b brings this as one Reaſon among others 
of the Law in Deut. xxiii. 19. That the Chief Riches 
of the Jews lay in Husbandry and Money, whereas 
moſt of the neighbouring Nations made vaſt Returns 
by Merchandiſe : And therefore Uſury was allowed 
the Jews in their Dealings with them, which, with 


very good Reaſon, was forbidden to be taken of one 
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another ; for Ufury laid upon Husbandmen is every 
where oppreſſive. Beſides, Moſes endeavour'd by 
that Law to endear them to one another; and they 
had the more frequent Occaſion to put it in Pra- 
ice, becauſe then only ſmall Sums were borrow - 


ed, and thoſe too by the meaner ſort, and ſuch as 


ſtruggled with Want and Poverty. From hence 


Phlio Judæus © inforces the Exerciſe of Charity and 
Liberality among Fellow- Subjects. Which Vir- 
tue the great Legiſlator has indeed eſtabliſhed by 
ſcyeral other Laws. See Exod. xxi. 10, 11. ii. 
22, 23, 25, 26, 27. XXL. 4, 5, 9, 11, 12. Lev. 
xix. 9, 10, 13, 33. XXIIL 22, M. 6, 10, 11, 3 
36, 37, 39, &c. Deut. xiv. 28, 29. xv. 2, 4, 7, 
8, 9, 10, IT. XXIIi. 24, 25. XXiv. To, 11, 12, 13, 
14, If, 1% . 

But now Money is borrowed for other Ends, 
viz. in order to increaſe and improve one's Wealth. 
When a Man borrows for this Purpoſe, why ſhould 
another lend tor Nothing? Nay, tis an unreaſona- 


ble Thing, when you vaſtly improve your Fortune 


with my Money, not to admit me into ſome 7 Share 
of the Gain : For I, in the mean time, am debarr'd 
from making that Advantage which I might other- 
wiſe have expected by applying it to my own Uſe, 
Beſides, I have parted with ſomething valuable, which 
ought therefore to be conſider d: for in lieu of my 

, | eee Money 


a Add. Dent. xv. 7, 8. b Upon Lake vi. 35. De Charitate. 

6 From all that has been faid, it appears, that David, Pf. xv. 5. and Ezekiel xvii. 13. xxii. 12. give this Character of a 
good Man, That he giveth not his Money upon Uſury but they treat only of the Lending forbidden by the Law, ſo long as the 
Government of the eus was in Being, #. e. that which was done by one Jem to another. As for the Words of our Saviour 
JESUS CHRIST, Luke vi. 34, 3 5 they ſeem to me, if we conſider them in themſelves, or with their Connexion, not 
to reſpe& Lending upon Uſury. His Divine Words are, F you only love them that love you, what thanks have you? v. 32. 
Aud if you do good to them that do good to you, rohat thanks have you? Do not Publicans and wicked Men the ſame? v. 33. And 
if you lend to them of whom you hope to receive, what thanks have you ? Sinners lend to Sinners, that they may receive as much 
again: But love your Enemies, and do good and lend, hoping for nothing, and great ſhall be your Reward, and you; ſpall be Chil-. 
dren of the moſt High, for he is beneficent to the Unthankful and Sinners. This Phraſe, Hoping for nothing, doth not in the leaſt 
refer to loving your Enemies, and Doing good, to Lending; and I wonder that no Man, fo far as F know, hath taken notice of 
it. So Lend, hoping for nothing, plainly ſignifies, Lend, tho' you cann't expect that he that borrows ſhould do the like in his 
Turn. The Reaſon which our Saviour uſes, is taken from the moſt noble Motive, and that is, to imitate God, who doth 
Good to the unthankful and unholy, which makes the Thing very clear. But if we defire a greater Plenty of Proofs and Argu- 
ments, let us read Mr. No O PDr's Firſt Book De Fænore && Uſuris, and Mr. La PLacertrtTE's Ps 55 of his Treatiſe of 
Intereſt. The Truth is, JESUS CHRIS T in that Text neither forbids nor approves giving of Uſury, nor had he an 
Occaſion to do it, fince the Feros, to whom he ſpake, according to their Law, could not lend one to another, but freely. It 
belongs therefore to them, who condemn all Uſury in general, to prove, that it is unlawful in itſelf, and diſagreeable to our 
Goſpel Diſpenſation. But they'll never compaſs their Deſign, ſeeing, that tho? they have ſtudied the Natural and Moral Law 
with ſo much Care, yet ſome of them ſhew not only groſs Ignorance, but at the fame time Weakneſs and Preſumption. A fa- 
mous Caſuiſt, Bannes 2. 2 Qua. 78. Art. 1. Dub. 1. owns (as Mr. La PLaceTrTe obſerves) that the Proof which the 


Words of JESUS CHRIST afford, takes its Force, not from the Words themſelves, which may have another Senſe, but 


from the Authority of the Popes and Councils, which have fo explained them. Thus the Knot is looſed, and they, who, tho" 
Proteſtants, dare let out themſelves into groſs Invectives againſt the Opinions of their own Party, ſhew, that 'tis the Credit of 
the Fathers that they moſt value. But they make a Noiſe to no Purpoſe. All their Declamations and fierce Contentions ſerve 
only to ſhew that the Reading of the Fathers is capable of biaffing their Thoughts, eſpecially when it meets with a ſerious Tem- 
per, and ſuch as are more careful to improve their Memory than their Judgment: For had theſe Men ſo much Zeal for the Ho- 
nour of the Fathers, as to judge of them ſo long after their Death, as freely as they would of an Author of the laſt Age, they 
ought to prove by good Reaſons, either that the Fathers were infallible, or are not guilty of the Errors imputed to them. And 
I am willing that they begin, for that End, with Lending upon Uſury, wherein they think themſelves to 8 and let 
them ſee whether they can confute the two Treatiſes before quoted, the one of a Divine, the other of a Lamyer. alting for 
what they'll do, I ſay boldly of thoſe Works, and ſome others, that have diſcover'd the Errors of thoſe antient Chriſtiaz 
Doctors, That they are Iron, Steel, and Diamond for them. See what ſhall be ſaid lower in the Note on 8 10. 

7 This is what is called Intereſt Lucrative, or Gainful Intereſt: whereas Compenſative Intereſt is only a ſimple indemnifyin 
a Man for a Profit ceaſing, and a Damage ariſing. There is no Difficulty of any Conſequence, but in the laſt; and he muff 
ſhut his Eyes, that will not ſee the Juſtice of ſuch an Intereſt, ſince in requiring it, no more is demanded, than what we had 
when we lent it. If any doubts of it, he may be fully convinced by reading of the 5th, 6th, and 7th Chapters of Mr. La PL a- 
CETT E's Treatiſe of Intereſt. As to Lucrative Intereſt, ſomething may truly be alledged more ſpecious to oppoſe it: But if 
we bring a Mind free from Prejudice, we ſhall eafily find that this Intereſt is neither leſs innocent nar lawful than the Compenſa- 
tive. What Mr. La PLAC EPT has ſaid upon it is ſolid, and from him I ſhall borrow ſome Reflexions. As it depends on 
the Creditor to lend, or not; ſo 'tis at his Pleaſure when he purpoſes to lend, whether he will pay his Money into the Hands 
of the Debtor for ſeveral Years, or for one only, or for a Month, or for a Week, or for one Day only. Suppoſing then that 
he can lend for a Day, or a Week, yet he is willing to lend for ong' or two Years, engaging himſelf not to demand it ſooner, 
why may not ſuch a Renunciation, which depends upon him, and is beneficial to the Debtor, be ſettled at a Price? When one 
has a Right of Service upon an Houſe or Field, he can renounce it for a Time, or for ever, and ſet a Price upon ſuch a Re- 
leaſe. The ſame Thing hath a Place in the Buſineſs of Homages and Redemptions. Upon what Account then is it for- 
bidden to be uſed in the Right we have to call in what is borrowed? *Tis to no Purpoſe to alledge, that when the Sum lent 
remains in our Hands, 'tis very probable that it affords us no Profit; and is it not then an Injury to our Neighbour to make 
him pay for the Uſe of it, when we loſe nothing ourſelves? Tunis Anſwer ſuppoſes two Things, and both of them alike falſe: 
1. That in treating with our Neighbour, he may enquire what wy ſhall Joſs by lending him. 2, This is a Conſequence 5 
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Money I have only an Action againſt your Perſon, 
which cann't be proſecuted without ſome Trouble. 
For every Body does not conſider that of Martial, 


B. 2. Epig. 13. 


Et Judex petit, & petit Patronus : 
Solvas, cenſeo, Sexte, creditori. 


It may alſo happen by ſome Accident or other, that 


my Debt may be loſt. * My Slowneſs, in paying 
* what I promiſed, has made me aſhamed of my 
© Debt; however, I may avoid the Cenſure of the 
« world by paying it with Intereſt.” Pind. Olymp. 
Od. 10. Nay ſome timesthe Debtor muſt be court- 
ed and careſs d, that it may not be loſt. And ſome 
borrow on purpoſe to make their Creditors depen- 
dent on them. As the Mareſchal de Rochelaure, 


when he was tax d by Lewis XIII, with taking 


part with the Duke of Mayenne, pleaded in Excuſe, 


That he did not folow the Duke, but his Money: 


For his Debt would be but in a deſperate Condition, 
if he did not ſtick cloſe to his Debtor a. Beſides it 


not ſeldom that we lend to Perſons who are nt- 


*. 


erly unable to pay. Lo whom that of Martial 
may be apply d, L. 1. Epig. 76. 3 
Dimidium dinare Lino quam credere totum 
Qui mavult, mavult perdere dimidium. 


And therefore ſome are of Opinion, that it would 
be for the advantage of the Publick, to allow none 
but Merchants to take up Money at Uſe; for this 
would make the Poor induſtrious, and force them to 
Frugality, who, ſome of them, are not afraid to pay 


* , 
a * 


Intereſt for Money to maintain their Extravagancies. 
And monied Men, rather than let their Money lie 
dead, would either take to Merchandize themſelves, 
or would put out their Money to thoſe that do; 
which would make Trade flouriſh, to the great Be- 
nefit of the Commonwealth b. Grotius © is of Opi- 
nion, That the legal Intereſt ought to be ſtated, not 
according to the Gains of tbe Borrower, but the Loſs 
that thereby accrues to the Lender ; as in Buying and 
Selling, and other Contracts, no regard is had to what 
the Receiver may make of the Commodity, but what 
goes away from the Seller. And, in this Caſe, ſo 
much goes away as every Man, in his own Calling, 
might and uſually does make of his Money ; Allowance 
being made for Hazards, which in ſome Caſes are 
more, in others leſs. With whom 1 ſo far agree, 
that no Man can complain, if his Debtor makes a 
vaſt and unexpected Return of his Money: But yet 
there is no doubt but I may demand higher Intereſt 
of him that makes a very gainful Trade, than I can 
of another who drives a poor one. 

X. The Arguments which are brought againſt 
Jury are eaſily anſwer d. It is urged, That the Loan 
of a conſumable Commodity ought to be given Gratis, 
becauſe the Loan of all other Things is ſo. - But I an- 


ſwer, That as I have a Power of granting the Uſe 


of my Goods, that are not conſumable, either Gratis 
or for Rent, whereof the one is a Loan, the other a 
Letting ; ſo what ſhould hinder me from granting 
the uſe of my Money alſo, either Gratis, or * for a 
certain Recompenſe ? Bur if you ſhould inſiſt, That 


that only is a Loan which is lent out gratis; the 


| Conſequence would be, that Money lent upon Intereſt 


ought to be called by ſome other Name, and not 


the formiet, Tat every one b bound to do all he can for his Neighbour, if it coſts him nothing. If the firſt be allowed, Com- | 
merce would be eſſen hy ir for it conſiſts only in endeavouring to get by what one ſells; but if the Profit made hath no- 


thing contrary to Charity or 


uſtice (which is not impoſſible) nothing hinders but that we may lawfully purſue it. If the other 


of the 1ſt Book of Mr, N 00 T's Treatiſe. 


Suppoſition be true, We muſt condemn a Thouſand Things every Day, and have nothing to oppoſe. As for Example: I have 
two Houſes, of which one is of no Uſe to me, but a Charge, becauſe no Body dwelling in it, it runs to Decay. Again, I have 
two Copies of the ſame Book, of which one is of no Uſe. Does it follow from thence, that I may not ſell or let out that 
Houſe or Book ? There are a Thouſand ſuch Inſtances, where it cann't be taken ill, if one ſell the Property or Uſe of certain 
Things which coſt nothing, and are uſeleſs to fuch as ſell them, tho? profitable to ſuch as buy them. Why then may we not 
do the ſame with Money, in lending it, as innocently as in other Things? But there is another Proof more exact, and taken from 
the ſame Matter. A Creditor allows his Debtor to make uſe of his Money lent him; this is ſufficient to entitle him to pay him 
Uſe, In ſhort, If we may lawfully let an Houſe, an Horſe, Oxen, Tools, and an hundred other Things of that nature, why 
may we not do the ſame with Money, and, in general, with every Thing that is uſed in Commerce? Divers Things are anſwered 
to this, of which we may find a Solution in the next Paragraph, and in the Treatiſe from whence this is taken, We ſhall now 


only add the five Conditions which Mr. La Placette lays down to make lucrative Intereſt lawful: 1. That the Creditor is not 


otherwiſe bound to lend his Money freely. 2. That the Debtor obliges himſelf willingly to pay ſuch Intereſt, 3. That the 
Debtor may probably get by the Loan. 4. That the Intereſt is not greater than the Advantage he hopes to gain by it. 5, Laſt- 
ly, That he does not go beyond the Bounds fixed by the Laws. Let us alſo obſerve, with the ſame Author (Chap, 18.) that 
there are two ſorts of Profit: 1. Poſitive, when a Man gets that by his Money borrowed, which he could not otherwiſe have 
had. 2, Negative, which conſiſts not in getting what one has not, but in keeping what we have already, or may at length 
have, not in growing more rich, but to prevent being poorer. Borrowing is moſt commonly of this laſt Uſe, which by ens 
ſeveral Ways. As for Example: A Man owes a conſiderable Sum, which he cann't pay, and pays 64, per Cent. for it; I lend 
him the ſame Sum at 4./. per Cent. he really gets nothing, but he actually ſpares 2 J. per Cent, which, were it not for me, he 
mult pay to his firſt Creditor. * Another hath need of Money, and not getting it, is forced to ſell at a low Price thoſe Goods, 
which he was ſure to ſell dear in a little Time; I lend him Money, which he could not be without, and ſo prevent the Loſs 
he ſhould have had by his Goods, On theſe and the like Occaſions it cann't be unlawful to take Intereſt; for indeed 'tis as 

od an Office to prevent a Loſs, as further a Gain. Moreover, this is the only, or, at leaſt, the principal Foundation of the 
Tatereſ paid to the Directors of the Bank called Monts de Pieté, an Eſtabliſhment which all the World has found ſo uſeful and 
profitable to ſuch as are in Neceflity, We ought only to obſerve, that tho? this ſort of Intereſt is not ſo contrary to Juſtice as the 
other, yet it commonly is more oppoſite to Charity. The Need of the Borrower is ſuch very often, that he is obliged to, 
borrow either without Intereſt, or content himſelf with an Intereſt Compenſative, which hath not Place ſo commonly in ſuch 
Loans as are made to them who borrow to make a poſitive Gain. To all that has been ſaid, we may join Chap. 5 and 6, 


2 Grajmond. Hiſt. Gall. 5. a Dioder. Sic. I. 1 9. c. 24+ Plut. Eumene. p. m. 591. C. Edit, Frank 1620. b Vid. Lud. | 


m, ar ratione ſtatus, 1. 2. Co 15. * Ad Lucam 6. 35- 
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that it is unlawful. Another Objection is, That 


Money is a*barren Thing a, of no uſe to human Life, 


as are Cloaths, Buildings, Cattle, &c. and therefore 
nothing ought to he demanded for the uſe of it. To 
which I anſwer, That tho' Money is fo far barren, 
as not to produce its like ; yet after an eminent 
Price has been ſet upon it, by the Induſtry of Man 
it gains a faculty, which naturally it had not, and 
becomes productive of thoſe Things which are 
both in natural and civil Reſpe& fruitful. And 
therefore Uſury is not to be look'd upon as a na- 
tural, but as * a civil Increaſe. Or which how- 
ever Seneca ſpeaks ſeverely enough : © I ſee, ſays he, 
„Deeds, and Bonds, and Writings, the Emblems 
cc of Covetouſacſs, which deceive our vain Minds. 
c For what are Uſury and Accounts, but Names 
« annaturally impoſed upon Things for the ſupport 
« of human Avarice ? What are theſe Bills of 


Contract, theſe Computations, theſe Prices ſet 


« upon Time, this cruel Intereſt upon Intereſt ? 
6 'They are all Evils of our own. making, and 
© depend upon ourſclves, they have nothing in 
them of Solidity, that can be either ſeen, or held, 
ce but are the empty Dreams of a covetous Mind. 
De Benef. l. vii. c. 19. * Ariſtotle too is ſevere e- 
nough upon Uſury : The Art of Uſury, ſays he, 
ce is deſervecdly odious, for it makes a Gain of Mo- 
© ney itſelf, and not of that for the ſake of which 
© it was found out; for the uſe of Money is to 
carry on Traffick, but Uſury increaſes it, and is 
ce therefore call'd T, for the Thing begotten is 
< like the Thing that begets ; but in fury Money 
ce is. both the Thing begetting and begotten ; and 


t therefore this ſort of Gain is unnatural. *” Pol. x. 


7. towards the end. Beſides, Money let ont to 
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Intereſt is not apply d contrary to its proper uſe; 


for he who borrows Money does it at leaſt for the 
ſake of Bartering. And Property itſelf was firſt 
ſettled with a Deſign, that every Man's Goods 
ſhould be immediately beneficial to himſelf; and 
yet it is not againſt Nature, to kt out our Gocds 
to another for Rent. 

There is another Objection, which is ſomewhat 
nice; In conſumable Commodities the Property can- 
not be diſtinguiſh d from the Uſe, and therefore the 
Uſe can't be made over, but the Property muſt too, 
and vice verſa. For as the Subſtance of Corn, Wine, 
and Fleſh, periſbes in the Uſe of them; ſo the Money 
that I expend periſbes to me, as being remov'd out of 
my Eſtate. And therefore fince the uſe can't le 
diſtinguiſhed from the Thing, nothing ought to be 
demanded for the uſe ; it being enough, if the Thing 
be reſtored in kind. To this I anſwer, that indeed 
the Uſe of a conſumable Commodity does not pre- 
perly differ from its Subſtance > e, but yet it 
dozs not therefore follow, that th: Power to make 
uſe of it upon an Obligation to return the ſame 


in Kind ſome time after is nct worth ſomething. 


Now tis a Cpndition in every Loan, that the Thing 
be not return'd till ſome time after: But if I bor- 
row Money for ſuch a certain Time, I may lay 
it out upon other fruitful Commodities, or make 
a Gain of it ſome other way. And thus ſuppoſe 
I borrow Proviſions, or other Necellaries, my Gain 
conſiſts in this, that I am not neceſſitated to part 
with my Goods upon ill Terms to procure Bread: 
Or my Money, which. muſt otherwiſe have been 
thus expended, may now be laid out to more Ad- 
vantage | | 


F 


1 
1 


2 Here the wicked and lazy Servant ſays to 1 Maſter, I nerv that thou wert as auſtere Man, who 451 ys where thou haſ not 


ſorved, and gathereſt where thou haſt not ſcattered: But the Senſe is not, that it is Cruelty to take Uſe for 


oney lent, which is a 


Thing barren in itſelf; but it is a Proverbial Speech, which implies only, that ſome Men require more than others can do. 
See the Interpreters upon the Place, It may be better obſerv'd. from the Parable, that it proves, that lending at Intereſt is 
very innocent; for if it were ſinful, we cann't think that JES US CHRIS T would have put into the Mouth of the Maſter 
in the Parable, who repreſents GOD himſelf, theſe following Words, Thou wicked and lazy Servant, thou kneweſft that I 
reaped where I had not ſown, and gather where I have not ftrawed, you ought to have put my Money to the Bankers, that at my 
Return, I might have received my own with Uſury, ver. 26, 27. See further Mr. Noo pr, Hb. 1: c. 7, 8. De fer. & uſer. 
where he confutes at large the Objections which our Author propounds here, and ſome others. The ſame Lawyer alſo 
examines in Chap. 9. a Paſſage in Seneca, De Benef. lib. 7. c. 10. quoted alſo here, and proves it only meer Declamation. 

Some anſwer, Thit true it is, that the Debtor finds Means to improve the Money borrowed ; but that's from his Induſtry 
only, and ſo conclude, he only ought to have the Profit. But (as Mr. PLraceTrTeE ſpeaks, ch. 10.) his Induſtry is not the 
only Cauſe of the Profit made by the Money; for tho' Money without Induſtry would bring no Profit, no more would In- 
duſtry without Money; and ſo one Part of the Profit muſt be imputed to the Money, and another to Induſtry. This is alſo 
viſible in ſome Contracts of Letting :. Land will bear nothing, if it be not tilled ; Tools, let to an Artiſt, will do nothing, not 
only if they be not uſed, but alſo if there be not Skill to = them. Nevertheleſs, all this is no Hindrance but that the Rent 
may be paid for the Land, and Uſe for the Tools: And why then may not Intereſt be paid for Money, as well as for other Things? 
: 4 ARIS TOT LE's Greek is, END Dei woe) " 'OConormman, da W an as Te vow Teal 79 ru T7", X) «x $0” * 3. 
pin. Mi ace, vc 7 tie Xetgur* 6 5 WIe awry , ,˖,,˖CQ 89% Y TEroug 149 HnnQr” h 1 me mxwube THe n avs Gay 3 
5 wrec 216.) vituaus uüαjůnH - d 3X ²Lονẽỹnu maps puwr 37O- xprenowwr . De Republica, /i5. 1. c. 10. Mr. Noop r, 
De Fen. & Uſur. lib. 1. c. 7. p. 43. hath obſerved that Ariſlotlè may be confuted by Arifotle, who, in the Chapter immediately 
foregoing, ſays, That all Things which we poſſeſs have a double Uſe, one proper and natural, the other improper and 
< ſtrange. As for Example, ſays he, Shoes are properly made to wear on the Feet; nevertheleſs we uſe them to get Money, or 
* ſome other Thing in exchange for them,” E 3 xaiug/@- 37a b yonoic en appimipm 5 na9” ν pur dM &x" ouainc 
e aun, a' » Mey cicelts # I" un ele W Pexyual@" wow vardiuedl ag”, im union, & permCaunxa* awmgirapcr 78 Ved) val 
Xpiveic. K 53 & h h - mw Jiepe omdiuglor aun rwiouglt d ved 2683) mod umadbiugny v umdiuay Wn U ny vixeizy 
Xpimr, & dens inuwr or fait 5 rein xe ei TH d xnugtyr. chap, 9. init. 

5 A Sum of Money (ſays Mr. La PLACEHT TH which is lent to a Man to be traded with, is not any more ſpent by that, 
than a like Sum which is put into the Hands of one that acts by Commiſſion, to be employed for the fame End, or a like Sum 
truſted to a Partner, to act according to our Directions. All of them act after the ſame Manner, and with the ſame Intentions. 
We confeſs that he that gives another a Commiſſion, and truſts a Partner, is ſtill Owner of the Money, and always in Poſſeſſion 


of an Equivalent. And why then may not the ſame Thing have Place with reſpect to the Creditor and Money lent? We lend 


not to the Man (ſays Mr. De BeauvaL very well, Hift. de oper. Doct. Octob. 1691. p. 66.) but to his Goods. We reckon 
upon the Ability to pay, and not upon the Induſtry and Fidelity of the Borrower. - A Reflection, which M a & T 1 a L puts into 


the Mouth of his Friend, Lib. 12. Ep. 25. 
Quod mihi non credis veteri, Thelefine, ſadali, 
Credis colliculis, arboribiſpue neit. . 
« See Mat: 25.24. Vid. lb. 7. t. 5.1.1. and 2. D. de Uſu. cor. gue aſs cenſumuntur. + Sec Mr. Banngrrac's 
Third Note upon this Section. . * * We © 


VPaou truſt nat me, altho- your antient Friend, 
Tiis on my Lands and Trees that you depend. 
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And here we may obſerve by the way, what 
Ariſtotle à relates of Cypſelus, who having devoted 
all his Goods to the Gods of Corinth, the firſt Year 
paid the tenth Part of them, and ſo for ten Tears 
together. But in f{tri& Juſtice this did not ſatisfy 
his Vow, unleſs for the relief of ſuch a raſh one, 
any fayourable Interpretation may be allow d. 
That Saying of Cato in Cicero b, who thought U- 
ſury as bad as Robbing and Murther, is to be 
underſtood only of Extortion, which reduces the poorer 
Sort to Extremities, and adminiſters to the cove- 
touſneſs of the rich. Our Anceſtors, ſays the ſame 
Cato ©, enatted in their Laws, that a Thief ſhould 
be condemn d to pay double, but an Uſurer quadruple. 


And yet he himſelf, if we may believe Plutarch d, 


did craſtily enough , exerciſe that ſort of Uſury 


which we now call Bottomry. Auguſtus very juſtly 


cenſur'd ſome Roman Gentlemen, tor taking up 
Money at low Intereſt, and letting the ſame our at 
high e. 
Uery, as being burt henſome to the Poor, and the 
foundation of Suits and Quarrels : The Perſians, 
as being not very far removed from Deceit and 
Lying. And certainly tis unbecoming a Chriſtian 
for a ſmall Sum to accept of Intereſt from thoſe 
whom it is in a manner Charity to relieves, The 
Greeks took an excellent Method to ſupport their 
Friends in diſtreſs : For ſeveral entred into a So- 
ciety, and had a common Cheſt, to which each 
contributed a certain Sum every Month; and our 
of this they lent Money without Intereſt, to any 
one of the Society that ſhould happen to be re- 

duc d to Neceſſity; upon Condition to refund it, 
if his Circumſtances ſhould ever happen to grow 
better h i. | 

XI. In confirmation of what has been ſaid for 
the lawfulneſs of Uſury, it is obſervable, that thoſe 
who are "againſt ir, allow of ſome Contracts, 
which in effect amount to the ſame thing. Thus, 
ſuppoſe Caius is furniſh d with Money enough to 


buy a Farm, which Seius has a mind to, but wants 
Money for the Purchaſe; Caius, at the requeſt of 


Seius, buys the Farm, and lets it to Sezus. No 
body can deny but that this Contract is lawful. 


if Caius ſhould lend Seius the Money to buy it him 
ſelf, and Seius ſhould pay ſo much for Intereſt as 
he muſt otherwiſe. have paid for Rent, I don't ſee. 
but that the Contract would be very juſt. Nay, 


this latter Contract is much more for the Advan- 


rage of Keie than the former, for here he purchaſes, 


a , wht 
* + . 


the Property of the Farm. 


; 3 


The old Romans and Greeks f abhorr'd 


But 


eee 


Again, Should any one put his Money into an 
honeſt Man's hands, upon Condition to be admit- 
ted into an equal Share of the Gain which he 
ſhould make of it; no Man certainly would call 
this Contract unlawful. But in Equity tis the 
ſame Thing, if, inſtead of this uncertain Gain, 
he bargains for a certain Sum, which will never 
be the leſs lawful for being called by the Name of 
Intereſt. . . 

The Alcoran forbids Uſury, and yet the Moors 
borrow Money to carry on Trade, and allow the 


Creditor half the Gain; but if the Principal hap- 


pen to be loſt, the Debtor refunds that only; 
but if only part of the Principal periſh, the 
whole muſt be made up out of the Gain of the 
Remainder. q . 
A Mortgage, whereby a Man receives the Pro- 
duce of Land given in Pledge for the Loan of 
Money, is acknowledged to be lawful K]: But if 
no gap. be given, why may not the Creditor 


receive ſomething * anſwerable to the Produce of 


it me 


Grotius n rejects the Name of Uſury, but allows 


the Thing. For, ſays he, there are ſome things 
which look like Uſury, but are Pats of another 
Nature as the Amends that ought to be made a 


Creditor for the Loſs he is at by being out of his 


Money, and the regard that ought to be had to the 
Gain he might have made of it; ftill Deductions 
being made for Uncertainties and Accidents, and 
the Pains he muſt have taken in the Management 
of it. Thus it is not properly Uſury to demand 
a Confideration for the Charges he is at, who lends 
much Money, and provides it on purpoſe ; and for 
the danger of lofing the Principal where good Secu- 
rity is not given. Now the Intereſt for Money 
lent, not to a poor Man, but to one that makes a 
Gain of it, we demand upon this very Account, 


becauſe ve are debarred from making that Gain 


of it, which otherwiſe we might; and becauſe it 


is worth ſome Conſideration to have, inſtead of 
our Money, only an Action againſt the Credizor ; 
and certainly tis reaſonable we ſhould be admit- 


ted into Part of the Gain made of that Money, 


which we were not oblig'd to lend, either in Ju- 


ſtice or Charity. What Honeſt Man therctore 


will quarrel about words? And who would not 


laugh at thoſe who pretend they don't take Uſury 
for their Money, but only what they themſelves 


might have made of it? Beſides, this ſuperſtitious 
Nicety is not at all conſiſtent with the Decrees of 


* We any add to thoſe ſpoken of here, a Contratt between three Contractors, about which ſee Mr. PLACETYE's Treatiſe 
of Intereſt, chap. 14. See alſo Mr. No o-D'T, De Fern. & Hur. lib: 1. c. 12. of which the Title is, Mores rigorem Furis Ca- 
nonici rirta Uſuras inflexifſe ad æguitaten Furis Gentium, non omnino improbantibus ejus Furis interpretibus. | 


We ſhall treat of this, chap. 10. 5 14. following. Cum debitor (fay the Roman 


Lawyers) gratuit pecunid utatur, poteſt 


creditor de fructibus rei ſibi pigneratæ ad mudum legitimumuſuras retinere, Digeſt. lib. 20. tit. 2. In quibus caufts, c. Leg. 8 


See Mr. N 00 DT de Ufuris & Fun. lib 


Ba e. 


Ia quad intereſt. And they underſtand by it as the Numan Lawyers do, as well the Profit that was not made, as the Loſs 
that poſitively accrued. Si commiſſa e flipulatio, ratam rem Dominum habiturum, in tantum competit, in quantum med interfuits 
i.e: guantum mihi abeſt, quantumgue lucrari potui. Digeſt. lib. 46. tit. 8. Ratam rem haberi, Kc. Leg. 13. See alſo Code, lib. 7. 
tit. 4 De Sententiis, que pro eo quod intertſt, proftruntur, and Mr. No oO Dr, abi ſupra, lib. 1. e. 12. I. 2. c. 6. at 


Olla l. a. e. 1. 
ee . 
h Tha Conmibiathth Miley was, called ig.. 
the 16th Chapter of Th-npþhraftus's Characters. 
See hereafter, Chap. 19. 8 14. 
Ler commiſſeria,' Oleat, Nin. Perk. L. 5. c. 36. 
Pt A | 


b Off. 2. in fin. 


e De re ruſticd, princip. 
£ Appian, 1. 1. de Bello Civili, p. 382. B. Edit. H. Stepb. | 
[i Vid. Cicer. de Offic. lib, 2. in fin. See Caſaubon's Comment upon 
* Fad. lib. 20. t. 2.1. 8. D. in guibus cauſ. pignus tacite ccontrab. 
m Among the ers .Uſury is forbidden, but Morigages allowed even under the 
. n *. 85 wy 3 22 4 
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Vid. Siracid. 29. 1, 2, &c. Pfal. 15. 


the 


* Le MIS * 9 W A * — at mn EE EIN — = * —_ 
* * 9 rr 
. «00s 7 R * N 


23 o ln, AS San i e 
e BE > nk et EAST F 
Q ey EL WF 8 7. ds is 3 e r 8 
5 8 r r — 
* r N 3 6 A RIS EI IP R 7 0 
n De es a Ie LS ny 8 RR as (5 
© fo PR” 8 . 2 * * - 


the civil Law: for, according to them, the Uſury 
+ 1s aſcertain d and agreed upon beforehand: And 

the Damages allowed the Creditor, for what he 
might have made of his Money, are, among other 
Reaſons, demanded for failure of Payment at the 


time appointed, which ought to be ſtated accord- 


ing to the Loſs ſuſtain d, be it what it will; but 
becauſe it would be difficult to prove and adjuſt it 
exactly, it is therefore generally * reduc'd to regular 
Intereſt ® b. * | 

Since therefore 'tis. lawful .to demand Damages 
for tardy Payment, or becauſe we loſe by not hav- 
ing our Money paid in at the time appointed ; 
why 240 we not bargain for ſomething certain be- 
forchand, upon conſideration that our Money is in 
another Man's Power, whereas we were not oblig'd 
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for his Benefit to venture the Loſs, or to neglect 
the Gain that might be made of it?? a 
XII. Laſtly, It being evident that * Men could 
not be found who would lend as much Money 


gratis, as human Neceſſities and Commerce (as 


carried on now adays amongſt moſt civiliz d Na- 
tions) requir d, ſeveral Shifts were found out and 
allow d of to evade the Decrees of the canon Law 
againſt Uſury: Among which may be reckon d 
the d Purchaſe of a yearly Income e; where, for ſo 
much Money, I have ſuch an immoveable Thing 
made over to me for the payment of it; out of 
which I receive a certain Rent for ever, or for ſuch 
a limited or unlimited Time, or for Life. And 
this Income may, upon Payment of the Principal, 
ſometimes be _redeem'd; ſometimes not. Nay, 


1 In Contracts of rigorous Right, the Engagements muſt be made exactly in the Forms. Reſpondit [ Africanus] peruniæ qui- 
dem creditæ uſuras, niſi in flipulationem deductas, non deberi. Digeſt. lib. 19. tit. 5. De præſcriptis verbis, Leg. 24. Si pactum 
nudum de præſtandis uſuris interpoſitum fit, nullius eff momenti. Paul. Sentent. lib. 2. tit, 14. A bare Agreement gives no Title 
to Intereſt in Juſtice, unleſs it be to Bankers, or Exchangers, to Communities, or ſuch as run great Hazards with their Money, 
and lend in a Way ſomething like it, or to ſuch as lend Wheat or Barley. Neither can any Thing be required, when we ſay 
only that we lend upon Intereſt; without ſettling what the Debtor ſhall pay. Such an Agreement was only valid with Bankers, 
and 7u/tinian, who gave them that Privilege, ordain'd that they ſhall be look'd upon to lend at 8 per Cent. But for a long 
Time before that Emperor, Money might be lent at 12 per Cent. which was called, Jura Centeſima, but not higher, except, 
1. When it was lent at great Hazards; for the Laws preſcribed no Bounds, no more than in certain conditional Agreements. 
2. In lending Proviſions; for a Law of Conftantine, cited in the Theodoffan Code, allowed an Exaction of Three Buſhels of 
Corn, for Two lent. 3. When any one was fined a certain Sum by the Judges, and paid it not within two Months after the 
Sentence, he was obliged to pay Intereſt from that Time, at the Rate of 24 per Cent. if the Creditor ſummoned him to pay it, 
when three Months were — ) 
honeſt Contracts, a bare Agreement made on a ſudden empowers a. Man to require Intereſt, See about this whole Matter 
Mr oer, ib. 2. c. 3 Wc. lil. 3. c. 1, % Jo 4s $o. . | 42 
5 The Words of the Digeſts are, In ejuſmodi ſtipulationibus, que quanti res eft, promiſſionem habent, commodius eff certam 
ſummam comprehendere : quoniam plerumgue difficilis probatio eft, quanti cujuſque interſit, & ad exiguam ſummam deducitur. 
Digeſt. lib. 46. tit. 5. De ſtipulat. pretoriis, Leg. 11. ------ When one owes a Thing in Specie, as the Uſe of it is determined, 
ſo the Damage which ariſes Soar a Delay in ſuch and ſuch a Caſe may be fixed, and fo tis not commonly neceflary to limit the 
Value at a certain Rate, which may be a Rule in all Caſes. The Creditor, for want of Payment at his Time, may ſuffer a 
Loſs many Ways, which the Debtor cann't imagine, and as ta him may ſeem only fortuitous ; ſo that all that the Creditor can 
prove to be his Due upon Account of Delay, is only the Intereſt of the Sum defired. Mr NooDrT, from whom this Remark 
is taken, lib. 2. c. 6. ſhews alſo 176. 3. c. 6. that while the Rowan Commonwealth ſtood, no Intereſt could be demanded in Ju- 
ſtice, for the Debtor's Delay of Payment, unleſs ſome Advance was agreed upon by Contract. But ſome Lawyers having in- 
troduc'd a Cuſtom chiefly in Matters of Companies, the Emperors enlarged it to all honeſt Contracts without Exception, as alſo 
to Legacies and Truſts, In Contracts of rigorous Right, there mult be always an Agreement in Form, or nothing can be de- 
manded, altho* a Proceſs be entred. In fine, if we add to this excellent Work of Mr. No OD T's, ſo many times quoted, the 
Treatiſes of the Learned SaLmas1vus, entitled, De Uſuris, De modo Uſurarum, & De Fanore Trapezitico, nothing more con- 
cerning the Hiſtory of Lending upon Uſury, the Phraſe and Deciſions of the Roman Law about this Matter can be deſired. Sce 
allo J. VIX ENT. GrRavina's Origines Fur. Civil. lib, 2. p. 333, Sc. 3 | 


AMr.Bazs. NOTES on $ XII 


1 Some, ſays Mr. La PLACETT x, 267 ſupra, chap. 1. cann't live without Lending, and others have need of Borrowings 
1. If it were not allowed to take Intereſt, what would become of a great number of Perſons whoſe Eftate is all in Money? 
They'd ſpend it in a few Years, and how then ſhould they ſubſiſt? "Tis to no purpoſe to ſay, they ought to learn ſome Art or 
Trade, and apply themſelves to Husbandry or Commerce, This is quickly ſaid. But do we not really obſerve, that there 
are Labourers, "Tradeſmen, and Merchants enough in the World? Are not Lands ſufficiently till'd throughout all Europe, un- 
leſs it be in Places expoſed to the Ravages of War? And is it not plain, that there are Merchants and Tradeſmen more than 
enough, ſince many of theſe Profeſſions cann't get a Livelihood, and many of them that do, are forc'd to ſearch out new Inven- 
tions to excite and nouriſh Mens Vanity and Intemperance. 2. But (and this Conſideration renders Lending upon Intereſt more 
neceſſary) how many miſerable Men are there, who live only upon borrowing at Intereſt ? What would become of many Mer- 
chants, whole Trade depends entirely upon Funds of borrowed Money ? How many Citizens and Labourers, who are preſſed 
from time to time with want of an hundred Things, which they could not obtain any other Way? Could they find always Perſons 
ready to lend them what they want freely? This might be perhaps, if all Men were charitable, but ſince there are ſo few truly 
| ſach, and among thoſe that are, few are in a Condition to lend, whereas many more are in Neceſſity than can lend; it's plain 

that this — has no Proportion to Mens Neceſſities: Nay, we may ſay, that what charitable Perſons can and ought to do 
freely, is not the hundredth, nay, not the thouſandth Part of what a great Number of Men are continually in want to borrow, 
So that it is of leſs Importance to Mankind that we ſhould be permitted ſometimes to lend upon Intereſt, than it is ro confine 
that Permiſſion to certain Bounds, beyond which none may go, See alſo: Mr. NoopT De Fen. & Uſur. lib, 1,c. 6. Ex- 

rience heretofore convinced an Emperor of the Neceſſity of Lending Money on Intereſt. Bal the Macedonian, out of an 
inconſiderate Zeal, and ill-informed Piety, having abſolutely forbid it, Leo the Philoſopher was oblig'd to aboliſh that Ordi- 
nance, and allow Lending at 4 per Cent. knowing, ſays he, that his Predeceſſor's Prohibition was prejudicial to the State, be- 
cauſe thoſe that had Money would not lend it to thoſe that needed it, fo that that Law was above the Attainments of the 
human Nature. Propter paupertatem res illa non in melius (quem tamen finem Legiſlator propoſuerat) ſed contra in pejus vertit, 
Qui enim ante uſurarum ſpe ad mutuandam pecunium prompti erant, poſt latam legem, quod nihil lucri ex mutuo percipere poſſent, 
in eos qui pecuniis indigent, difficiles atque immites ſunt. ------- Propterea quod humana Natura ad illius [legis] ſublimitatem non 
perveniat, egregium illud præſcriptum abrogamus. Novel. 83. 


b Concerning this, Salmaſius de Uſuris, and Mr. Placette de]“ Interet, are 


Vid. li 17, ſ. 3.1. 22. t. 1. D. de Juris. | . 
d Emptia Cenſus annui. e See Mr. Barbeyrac's 


worthy to be èonſulted. c Add. Baco. Serm. Fidel. c. 39. 
Firſt and Second Notes upon this Section. 


Xxx 2 | ſome- 


ed; but it was by the Force of the Law, and not from the Agreement of the Parties. As for 
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ſometimes if the Thing given for Security happei 
to be loſt, the Perſon © the Debtor is bo nible 
for it. But that ſuch a Parchaſe as this differs 
only in Name and Shew from ſury, no Man is 
ſo blind as not to ſee 2. 4 ET, 65” , 

Nay, in Conſideration of the Uſefalneſs of mo- 
dzrate Uſzry, the * Popes themſelves permitted, un- 


der a ſpecious Title, Monntains, as they call them, 


of Piet); that is, they did not allow either Pledge 


or Intereſt to be taken for three Crowns lent to a 


poor Man; but for larger Sums Pledges might be 
taken for Security, and every Month ſome ſmall 
matter paid as Intereſt: and if the Pledge were not 
redeemed in a Year, it was to be fold by Auction, 
and the Remainder, - after Payment of the Debt, 
reftor'd to the Owner. Alex. Sæverus lent pub- 


e lickly at 4 per Cent. but gave many poor People 


Money without Intereſt. to buy Land, and was 
© contented to be paid out of the Produce. Vid. 


© 7 amprid. Something of the ſame Nature (but 
part with nothing gratis, or without 


that they 
Security) is {till practiſed in Lombardy, fo called 
© becauſe formerly maſt of the Uſurers in France 
© were Lombards and Fews, who afterwards were 
* ſo odious as to be expelled the Kingdom.” Vid. 
Hen. Steph. inrroduct. ad apolog. pro Herodoto, J. 1. 
c. 6. After much Debate, Uſary was allowed of 


in Holland, as a Thing beneficial to the State, and 


even thoſe who took it were permitted to enter in- 


512 Of the Loan of a conſumable Commodity. Book V. 


How much the Laws againſt Uſury are evaded 
by Þ 3 dry Exchange © (as they call it) is well known 
among the Merchants. To which may be referr'd 
that ſort of Contract, which is called in Spani/b, Mo- 
hatra d. When a Man takes up Goods upon Truft 


at a high rate, and immediately ſells them again 


to his Creditor at a low one. Tis more tolerable 
when Goods are 17 dear, by reaſon that a long 
time is allowed for the Payment, and immediately 
ſold to a Third ſomething cheaper for ready Money: 
For hereby a Man may avoid the Neceſſity of taking 
up of Money at unreaſonable Intereſt: or, in the 
mean time, may make ſo much Gain, as to be 
well able to pay the Debt ar the time appointed, 
And this is common in Muſcovy e. 25 

I', is requiſite indeed, that private Men ſhould 
be hindred by Law from exacting what Intereſt 
they pleaſe, and that it ſhould be fix d at ſuch a 
certain Rate. Yet a Man may fairly expect ſome- 
thing more when his Money is lent but for a ſhort 
time f 8, | 

The Egyptian Law h did not permit the Princi- 
pal to be more than doubled by Uſury, and allow- 
ed the Debtor's Goods to be ſeized upon, but not 
his Perfon : Whatever they got by their Labour, 
or any other juſt Title, was look d upon as their 
Goods; but as for their Perfons they belong d on- 


ly to the Publick, to be diſpos d of in its Service 
according as they were beſt qualified for the Duties 


2 They were formally allowed by Pope Mattin v. Extravarant. comm. Iib. 3. fit. 1. De Emp. ulli. c. 1. and by 
P. Calixtus III. ibid. c. 2. See Jus'TINTA'N's Novels 161. and Mr. Noob r's, ib. 1. c. 12. 


3 This is, when Payment ought to be made in the very 


Place where the Sum had been told, ſo that it is really a true 


Intereſt. It is oppoſed to real Exchange, which is divided into Minute and Local; Minute conſiſts in the Change of Species, 


when for Example, Silver is given for Gold; and Gold for Silver, for a fmall Advantage. Exchan 


Local is, when one 


takes a certain Sum to return the like in another Place. See Mr. PLaceTTE about all this, in the laſt Chapter of his 


Treatiſe of Intereſt. 


4 The Reaſon of it is, and the Author ought to have mentioned it, that tho' the Intereſt ſeems exceſſive, yet it is a ſmall 
Matter to the Borrower, wWho uſually * the Money to ſuch Uſes as produce a much more confiderable Profit than 


he gives the Creditor for ſmall a Time. 


urther, befides Sums that are borrowed for a little Time, there are alſo ſmall 


| Concerning this, ſee Mr. La Placette's laſt Chapter of gory. 


 Sums, whoſe Intereſt, according to the common Rate, comes to nothing, and is not worth the Creditor's Trouble (See 


Mr. I. A PLACETTE“'s Treatiſe, c. 22.) it may happen, that in that little Space, he may loſe the Opportunity of put- 
ting out his Money for a long time, or make ſome conſiderable Advantage of it, for which he would receive no manner 
of Recompenſe, if he received not greater Intereſt than he would receive of a Perſon who takes his Money for a longer 
time. In the Conclufion the Author recites a Cuſtom of the Inhabitants of Cnoſſus in Candia, 5 4. above, to ſhew 
how they eluded the giving of Uſury. At that Place ſuch as borrowed Money at Uſe, took it by Force, that if they 
refuſed in earneſt to pay Uſe to the Creditor, he might have an Action of Affaulkt and Battery, and cauſe them to be 
puniſh'd ſeverely. fore we conclude this Matter, let me add one Word of what is called Bottomry, ------ or Great 
Adventure, which confifts in Lending Money upon a Merchant's Ship, upon this Condition, that the Creditor loſeth 
his Money, in caſe the Veſſel and Goods, upon which it is lent, be loſt, As the Creditor runs great Hazards, he 
requires more Intereſt than ordinary, proportionable to the Dangers he is expoſed to. The civil Law allows it, and 
there is nothing to oppoſe it in the Law of Nature, DigePe. lib. 22. tit. 2. De naurico fænore. For the Danger to which 
the Lender is expoſed is capable of Valuation, and conſequently he may, on the one Hand, expoſe himſelf to ir by 
the Mediation of a certain Price, and on the other, agree for the Price with them for whoſe Sake he runs the Hazard. 
In a Word, ſuch a Treaty hath nothing in it oppoſite to Juſtice, more than a Bargain of Aſfurance, of which we ſhall 
ſpeak in Chap. 9. S 8. See Mr. NoopT De Fan. & Uſur. lib. 2. c. 7. 


Add. Fran. Hotoman. 56 1. 2. c. 1. & Jo. Labard. Hiſt. de Reb. Gall. 1. 6. p. 393. b Cambium Siccun- 
d Vid. Montaltii Lit. provincial. 8. & ad eam Wendrock. 
the; c Olear. Itin. Per: 1. 3. c. 7. f Vi 


Leonis Novel. 84. 
h Diador. Sic. l, Ie C. 79. a | 


s See Mr. Barbeyratc's Fourth Sect. of 
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CHAP. VIII. 
Of Partnerſhip. 


1. How many ways Partnerſhip may be begun. | | is Irregular Partnerſhi hs 


u. Money and Labour are balanced feveral ways, 


T 3Artnerſhip is a Contract by which two, or 

more, join together their Money, Goods, or 
Labour, upon Agreement, that the Gain or * Loſs 
ſhall be divided proportionably between them 2. 
And here, if every Man contributes equally, each 
mult receive an equal Share in the Gain, or Loſs : 
but * if they contribute unequally, their Shares muſt 
be adjuſted according to the Laws of Geometrical 


Proportion b. And the ſame obtains, if two, or 


more, join ! Labour; or one Labour, and the other 
Money e; or each Party both Labour and Money“. 


II. Upon breaking of Partnerſhip, if each Party 
contributed only Money, tis plain upon a Diviſion, 
each muſt receive according to his Contribution. 
But if both Money and Labour was contributed, 
it muſt be conſider d after what manner the Colla- 


iv. A Partnerſhip in Goods. 


on one Side, and only the uſe of Money on the other, 
he who contributed the Money does not admit the 
other to a Share in the Principal; but only to his 
Proportion of the Gain that might be made of the 
Money and Labour join'd together. And, in this 
Caſe, as he that contributed only Labour has no 
Title to any Part of the Money, when they break 
off Partnerſhip ; ſo the other alone, as Owner, is 
concern'd in the Riſque that the Money is expoſed 


to; and, in ſuch a Partnerſhip as this, not the Mo- 


ney itſelf, but the Riſque that it runs, and the Gain 
that may be probably expected from it, is compared 
with the Labour. And therefore when the Gain is 
to be proportion d, we muſt not compare the Labour 
with the Principal (as if one having contributed 
Work to the value of roo}. and the other 1000 J. in 
Money, the former were to receive only a tenth Part 


tion was made: For when Labour is contributed of the Gain) but to the Riſque and Hazard that 
| | | oe, the 


Mr. BAR B. NOTES on Chap. VIII. 6I. 


1 Grotius believes it to be a mixt Contract; but ſee what is faid above, c. 2. $ 10. We muſt obſerve that a Partnerſhip is con- 
tracted ſometimes tacitly, when, for Example, a Thing being bought in common, tis not parted, but without explaining them- 
ſelves further they enjoy it equally, each taking the Profit that ariſes, and contributing their Part in the neceſſary Expences for 
its Maintenance: Societatem coire, & RE, & Verbis, & per nuncium, poſſe nos, dubium non eſt, Dig. lib. 17. tit. 2. Pro Socio, Leg.4. 
princ. See Mr. Hertius's Diſcourſe, entituled, De Societate facto contracta, which is found in Tom. 3. of his Commentat. & Opuſcula. 

> The Digeſis order, Sicuti lucrum, ita dammun quogque commune 0 oportst, quod non culps ſocii contigit. But if the Loſs comes 
by the Fault of one of the Partners, he is reſponſible for it, and ſo he muſt not expect a Recompenſe of the Loſs which came by 
his Negligence, in not doing what he was oblig'd to by the Contract: For ſo the Digeſs appoint, Si focigs 22 negligenter 
in ſacietate ee in 05 autem ſocietatem auxiſſet, non compenſatur compendium cum negligentid, ibid. Leg. 26. See alſa 
Leg. 73. and about this whole Matter M. Daumar's Civil Laws in their natural Order, Part 1. lid. I. tit. 8. As for Leg.60.5 1. 
which our Author quotes, it contains a Deciſion very harſh and unjuſt; for it requires, that a Partner who has been hurt. by his Ser- 
vant, whom he purſued, and who belonged to the Partners, ſhould be cured at his own Expence ; becauſe, ſays it, tho' he was 
engaged upon that Expence for the Partnerſhip, yet it was not done in the Partnerſhip : Socius, cum refifteret communibus ſerwis 
venalibus, ad fugam erumpentibus, vulneratus eſi; impenſam, quam in curando ſe fecerit, non conſecuturum pro ſocio actione, Labeo ait, 

via id non in ſocietatem, quamvis propter ſocictatem, 1 Ait. But was it not in the Buſineſs of the Partnerſhip that he was 
fared The contrary Opinion ought to prevail with Reaſon ; for there is another Law under the ſame Title, where tis ſaid, 
That if a Partner going a Journey about the Buſineſs of the Partnerſhip, falls among Thieves, who take away his Baggage, or 
Money, or hurt his Servants, he ſhall be indemnified at the common Charge: 2uidam ſagariam negotiationem coierunt : alter 
ex his ad merces comparandas profectus, in latrones incidit, ſuamque pecuniam perdidit : ſerwi ejus vulnerati ſunt, re/que proprias 
perdidit : Dicit Fulianus, damnum eft commune, ideoque actione pro ſocio damni partem dimidiam agnoſcere debere, tam pecuniæ, 

uam rerum ceterarum, quas ſecum non tulifſet ſocius, niſi ad merces communi nomine comparandas proficiſceretur. Leg. 52. 84. 
The Law here mentioned, which is the Lawyer Pomponius's, is corrected by the following one of U/pian z Secundum Fulianum 


tamen, & quad medicis pro ſe datum eſt, recipere poteſt. Quod verum eft. ibid. Leg. 61. 
3 Aritotle' Greek 2 er . xotreyis 3 N ον,ẽEeů of ovubaniuum οονjẽ., &c. Ariſt. Eth. Nicom. lib. g. cap. 16. 


And the Words of the Dige/ts are, Conveniens eft viri boni arbitrio, ut non utique ex quis partibus ſocii ſi nus, veluti fi alter plus 


oper, induſtriæ, pecunie in ſocietatem collaturus fit. See alſo Leg. 80. of the ſame Title. | 
4 The Words of the Dige/ts are, Duo ſocietatem coierunt, ut Grammaticam docerent, & quod ex eo artificia guæſtus feciſſent, 


commune eorum efſet. Digeſt. ubi ſupr. Leg. 71. : | 
5 The Words of the Iuſtitutes are, Nam & ita coiri poſſe ſocietatem non dubitamus, ut alter pecuniam conferat, alter non confe- 
rat, & tamen lucrum inter eos commune ſit; quia ſæpe opera alicujus pro pecunia valet. Inſtit. lib. 3. tit. 26. De Societat. 5 2. 
Sec Digeſt. ubi ſupr. Leg. 29. | 3 : 3 
6 As when two Merchants are Partners, and are both concerned in the ſame Buſineſs. See Leg. 52.5 4. quoted Note 2. 07 


this g. | 8 
| Mr. BARB. NOTES on H IL | 

© What the Author ſays of Money muſt be underſtood of Effects, Goods, and every Thing that is different from Labour, and 
whatever may be reckon'd to be the Stock of the Partners. . 

Not more than he that lets Land to be tilled, makes the Labourer a Proprietor of the Lands, tho? he lets him part of the 
Fruits; or he that commits a Flock to a Shepherd, on condition that he ſhall have a Share in the Wool, Milk, and other Profits, 
muſt take part with him when the Partnerſhip is ended: & in roeundd ſocietate ------ artem operamve pollicitus eſt alter, veluti 
guum pecus in commune paſcendum, aut agrum politori (M. * we reads it, Olitori. Obſerv. 3. 9.) domus in commune que: 
rendis frutibus, nimirum ibi etiam culpa praſtanda eft. Digeſt. lib. 17. tit. 2. Pro ſocio. Leg. 52.5 2. 


a Vid. lib. 17. t. 2. I. 73. and l. 52. f. 3, 4. L. 60. f. 1. D. pro Satio. b In Partnerſhip, the more a Man contributes, the more 
does he receive. Ari/?. Nic. 1.8. c. 16. In the ſame Senſe ought that in the Digeſts to be explained, J. 29. D. h. t. I it be not 
mentioned what Share each Party contributed, they muſt be preſumed to be all equal. o Vid. Inſtit. . 3. t. 26. De ſocietate, §. 2. 
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the Money is expos d to, which if computed to be 
worth 100 J. each Party ſhall gain equally. 


The beſt way, in this Caſe, is to rate the Riſque 
of the Principal and the Hopes of the Gain, accord- 


ing to the Intereſt that is generally given for Mo- 


ney. Suppoſing then this Intereſt to be 61. per Cent. 


if one Party contributes Labour worth 60 J. and the 
other 1000/7. in Money, they ſhall ſhare equally of 
the Gain. | 


But ſometimes the Labour and Money are ſo in- 
| terwoven together, as to give him that contributed 


only his Labour, a Share even in the Principal; 
the Labour of the one, and the Money of the other, 
being in a manner united into one Maſs. As 


when one lays out his Money upon unwrought 


Commodities, and another ſpends his Labour in 
working them up, and managing them. Thus, if 
I give a Weaver 100 l. to buy Wool, and he makes 
Cloth of it, computing his Labour at 100 1. tis 
manifeſt, that here both of us have an equal Intereſt 
in the Cloth; and when. it is ſold, the Money muſt 
be equally divided: Nor ought. I to ſubſtra& the 
Money that I contributed at firſt, and then divide 


the remainder with him 2. 


III. Beſides, tis not unjuſt to enter into ſuch a 
Partnerſhip, as that one Party may have a Share in 
the Gain , without being in danger of partaking of 


2 — 8 
C A 
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* 


Box V. 


the Loſs b. But this is irregular, and a mixt Con- 
tract of Partnerſhip and Inſuring; and here * an 
Equality will be obſerv'd, if the. inſuring Party re- 
ceives a greater Gain than the other, in proportion 
to the riſque he runs in bearing the other harmleſs. 


But for one to partake * of the Loſs and not of the 


Gain, is repugnant to the very nature of Partner- 
ſhip; for no Body enters into ſuch a Contract, bur 
upon the proſpe& of ſome Advantage e. 

IV. Sometimes People enter into Partnerſhip * for 
all they are worth 4; in which Caſe cach Party, 


according to his Condition and the Laws of good 


Husbandry, may take from the common Stock, as 


much as is neceſſary for the handſome Maintenance 
of him and his e. But ſince few Mens Circum- 
ſtances will induce them to 3 continue long in ſuch a 
Partnerſhip as this f, it would be convenient to agree 
at firſt, what Share of the Gain each ſhall pretend 
to at breaking off. Where Grotius s obſerves, that 
no regard ought to be had to what has been actually 
gain'd by this or that Man's Contributions, but to 
what might probably have been expected from them: 
For therefore it is that many join their Stocks to- 
gether, that each may be admitted into a Share of 
what is gain'd by the Goods of others. 00 
Now tho no Man ought to have his Liberty fo 
far intrench'd upon, as to be confined to a Partner- 
| ſhip 


= 


This takes place in other Things as well as Money, as when one allows Ground for a Building, on condition that he that 
builds on it, ſhall have a Moiety; or, as when one truſts a Floek to be fed, or a Servant to be fed or taught, on condition that 
if it be fold at the End of ſome Years, the Money ſhall be divided among the Partners. Sed ſi pucrum docendum, vel pecus paſcen- 
dum tibi dedero, vel puerum nutriendum, ita ut, f poſt certos anno. venifſet, pretium inter nos communicaretur, abborrere hæc ab 
ares ------ ergo fi quis areæꝶ dominum non tranftulerit, ſed pal, fit te fic 4 at communicaretar vel ipſa, vel pretiun, erit 


focietas. Digeſt. lib. 19. tit. 5. 


Mr Bars. NOTES on F Ill. 


The Words of the Digeſts are, Contra = Mucii ſententiam obtinuit, ut illud iy hu conſtiterit, poſſe convenire, wt quis 


lucri partem ferat, de damno non teneatur. 


et it muſt be underſtood | 
on the one Side, and Loſs on the other, nothing muſt be called Gain, but what temains when Loſſes are deducted: uod tamen 


„ that in ſeveral Matters of Partnerſhip, if there be Gain 


ita intelligi oportet, ut ff in alia re lucrum, in alia damnum illatum fit ; compenſatione fuctd, ſolum quod ſupereſt, intelligatur 
lucro efſe. Inſtit. ubi ſupra, & 2. See Dig. lib. 17. tit. 2. Leg. 29. 81. i 


* So the Digeſtt ſpeak, Quod ita demum valebit 


- 


ff tanti fit opera, 7756 damnum eff. Plerumque enim tantn eſt indu- 


ria ſocii, at plus ſocietati conferat, quam pecunia: Item fi ſolus naviget, fi ſolus perterinetur, pericula ſubeat ſolut. Digeſt. ibid. 
Jr 4 ee i Hd pars of tb ne of the Portions of Gain, ought 0 Hund with os Reſtition, 1 it be not other- 
wiſe agreed; for then the Conſent of Parties ſupplies the Inequality of what each hath contributed of his own, E; guidem ſi ni- 
hil de partibus lucri & damn nominatim convenerit, æguales ſcilicet partes & in lucro & in damno ſpectantur. Quod fi ex preſſa 
fuerint partes, he ſervari debent. Nec enim unguam dub ium fuit, quin valeat conventio, fi duo inter ſe pacti ſunt, ut ad unum duæ 


9 ad alium tertia. Infſtit. ut ſupra, $ 2. 
iS 


# 


he Digeſts ſo order, Arifto refert Caſſium 3 ſocietatem talem coiri non poſſe, ut alter lucrum tantum, alter damnum 


ſentiret, & hanc ſocietatem Leoninam ſolitum appe 
am lucrum ſpellet. Digeſt. ut ſupra, 5 2. 

4 Compare BAR I. Fs 5 12. . 24. 
e Ibid. leg. 73. f Vid. l. 76. D. h. t. & D. L. 


o Vid. I. 29. f. 1. D. h. t. 


lare ------- Iniguiſſi mum enim genus ſocietatis eſt, ex qud quis damnum, non eti- 


t,; 


Mr. BAR B. NOTES on & IV. 


t -So the Digeſts ſpeak, Secietates contrabuntur ive univerſorum bonorum, five negotiationis alicujus, fine vecligalis, five etiam 


rei unius. Digeſt, ibid. Le 


Si ſocietatem (lay the Digeſts) univerſarum fortunarum ita coierint, ut guicguid erogaretur vel guæreretur, communis lucri at- 
gue impendii efſet, ea quoque gue in honorem alterius liberorum erogata ſunt, utrinque imputanda. Ibid. Leg. 73. 
3 Nulla ſecietatis in æternum coitio eff. ibid. Leg. 70. The Roman Lawyers ſay, that tho' a Partnerſhip hath been contracted 


- 


with this Expreſs Clauſe, Never to ſeparate ; yet the very Nature of Society, which is the Source of Diviſions and Diſorders, if 


it be entirely free, requires, that it be permitted to each of the Partners to renounce it, when it ſeems good to him, provided he 
do it not at an unſeaſonable Time, and to the Prejudice of others. Si conpenerit inter ſocios, ne intra certum tempus communis Res 
divideretur, nos videtur conveniſſe, ne ſocietate abeatur. uid tamen fi hoc ronvenit, ne abeatur, an valeat ® Eleganter Pompo- 
nius ſcrigſit fruſtra hoc convenire. Nam etſi non 9 tamen intempeſtive renuncietur ſocietati, eſſe pro ſocio actionem. Sed 
el convenit, ne intra certum tempus ſocietate abeatur, & ante tempus renuncietur, poteſt rationem habere renunciatio, nec tenebi- 
tur pro ſocio, qui ideo renuntiavit, quia conditio quedam, qud fecietas erat coita, ei nom præſtatur; aut quid ſi ita injuriojus & 


damnoſus fee ut non expediat eum pati? Digeſt. ibid. Leg. 14. See the laſt Note of this Section. A diſcordias materia 


rornmunienis folet 


excitare. Lib. 31. De Legatis & fidei commiſſis, 2. Leg. 77. 5 20 


Cuar. IX. O Partnerſhip OO org 


. ſhip longer than he deſires ; yet ſince a great * De- on whom he depended ? T hoſe Crimes are of the blackeſt 


gree of Fidelity is required among Partners, he ought hue, againſt which there is the leaſt guard: We may 


not to break off unſcaſonably and to the detriment of 
others a. Upon this Point Cicero b diſcourſes very 
ſcrioully *.: I is accounted, ſays he, a baſe thing to 
deceive a Partner in ever ſo ſmall a matter, and with 
reaſon : For he who enters into Partnerſhip does it in 
hopes of gaining to himſelf an Aſſiſtant : To whom 
therefore can he fly for Succour, that ſuffers from him 


defend ourſelves againit᷑ the Malice of others, but to 


an intimate Friend we lie open. For how can ue 


provide againit a Partner, whom we cannot ſo much 
as ſuſpect without violating our Duty ? Well vhere- 


fore did our Anceſtors judge him who deceiv'd his 


Friend in this Point, fit to be reckon'd among the 
wors? of Villains. | 


4 So the Digeſts order, Venit autem in hoc judicium pro ſocio bona fides. Toid. Leg. 52. 81. Cum in ſocietatis contractibus fides 
exuberet, &c. Cod. lib. 4. tit. 37. Pro Soclo, Leg. 3. Socius ſocio utrum eo nomine tantum teneatur pro ſocio ackione, | quid 
lolo commiſerit, an culpa, i. e. deſidid, guæſitum eff. Prevaluit culpæ nomine teneri eum, ſed culpa non ad exattiſſiman, ſed talem 


diligentiam, qualem rebus ſuis adhibere ſolet. Inſtitut.” ubi ſupra, 5 9. Tribonian joins here two Laws of the Digeſts, Pro Socio, 


which do not agree together, viz. Leg. 52. 5 2, & 58. See Mr. Tyomas1ws's Diſcourſe, De Culparum Præſtatione in con- 
trafibus, c. 1. $24. VIV XIus alſo owns, that the Reconciling of this Section with Leg. 33. of that Title of the Dige/ts, De- 
pofiti vel contra, is a Gordian Knot. As for me, I have laid down a general Rule about all Contracts, wherein we have the Af- 
fairs or Goods of another in our Hands after any manner, that we ſhould act as we would do for ourſelves, and our own Intereſt; 
in Things that moſt nearly concern us. And this Practice is the more juſt, becauſe the Roman Lawyers lay, that Partnerſhip is a 
kind of Brotherhood. Societas jus guoadam fraternitatis in fe habet. Digeſt, Pro Socio. Leg. 63. princ. But as for ſuch Miſchances 
as no human Foreſight can prevent, neither of the Partners is reſponſible for them. Damna, gue in prudentibus (it ſhould be read, 


as Mr. Bynker/poek obſerves, Ol. 10. 19. imprudentibus) accidunt, hoc eft, damna fatatia, ſocii non cogentur præſtare, Ib. Leg. 52. 83. 

5 TuLLy's Words are, In rebus minortbus ſocium fallere turpiſſi mum eſt neque injurid; propterea quad auxilium ibi ſe putat 
adjunxifſe, qui cum altero rem communicavit. Ad cujus igitur fidem confugiet, cum per ejus fidem læditur, cui ſe commiſerit ? At- 
que ea ſunt animadwertenda peccata maxime, que difficillime pracaventur. Tetti effe ad alienos poſſumus, intimi multa apertiora- 
eideant necefſe ef 3 ſocium vera cavere qui paſſumus? Quem etiamſy metuimus, jus officii lædimus. Recte igitur majores eum, qui ſo- 
cium fefellifſet, in virorum bonorum numero non putarunt haberi oportere. Orat. pro Roſcio Amerino. Chap. 40. 

6 The Digeſts thus ſpeak, Labeo fſeribit, fi renunciaverit ſocietati unus ex ſociis eo tempore, quo interfuit ſocii non dirimi 
prietatem, committere eum in pro ſocio actions. Nam fi emimus mancipia, inita ſocietate, deinde renuncies mihi eo 1 755 quo ven- 


diere mancipia non expedit, hoc caſu, quia deteriorem cauſam meam facis, teneri te pro ſacia judicio. Digeſt. ubi ſupra. 
of which lee the re | F 


eg. 65.S5. 


s Vid. I. 65. ſ. 5, &fc. D. h. t. b Pro Sext. Raſcio, c. 40. Add. Quintil. Decl. 320. 
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Of Contracts depending on Chance. 


1. Bargains mixt with Chance. 

11. They are us'd, as well in Peace, 

111. As in War. 1 
iv. Contracts in laying Wagers. 


E come now to ſuch Contra&s as depend 

upon Chance ; where the Parties refer them- 

ſclves to ſome * uncertain Event, and give Security 

to ſtand to, and to be determin'd by it. Some of 

theſe indeed have no relation to Price, yet moſt of 

them have ; and therefore we think fit to diſcourſe 
of them all together in this Place. 

II. Theſe Contracts may be either publick or pri- 

vate. The publick are ſuch as concern either War, 

or Peace. In Peace ſome Nations determine them- 


ſclvs by Lot in chooſing Judges, in aſſigning Pro- 
vinces, and in diſpoſing of Offices, when the Com- 


petitors, both in reſpe& of their Right and their 
Abilites, are equal ; for otherwiſe ſhould one have 


a better Right, his Right might be prejudic'd: Or 


ſhould another have greater Abilities, the Common- 


My. BaxBeYRac's NOTES on Chap, IX. $1.- f 


v. Contracts in Play. © 
vi. Of Rafflings. © 
vII. Of Lotteries. © 
VIII. Of Inſurance. 


wealth might ſuffer by it. For as Iſocrates in Areo 


pag. ſays, pag. 248. Ed. min. Pariſ. Fortune governs 
the Lot. And Callimachus in Hymn. Jovis, v. 63, 
64. For a' thing that each has an equal Title to, 
"tis convenient to caſt Lots. And Philiſtr. in vita 
Apol. Tyan. I. 3. c. 9. Fortune has no Prudence, ſo 


that the worſt ag be choſen by Lot. In ſuch Caſes 


the Parties are ſuppos d to enter into Compact to 
acquieſce without Complaint in the Determination 
of the Lot, as having voluntarily ſubmitted to it. 


And when a Superior uſes Lots about that which 


he might enjoyn of his own Authority, he is ſup- 
pos'd to depart from his Righr, and of his own ac- 


cord to ſnbmit himfelf to their Determination. 


The Deſign of theſe Lots is not to ſearch into the 
hidden Decrees of God, unleſs where he poſitively 


7 Becauſe of the Uncertainty, he to whom the Event is not fayourable, cann't reaſonably complain of the Loſs that has befallen 
him, and to which he ſubmitted before hand. Tis the general Law of theſe Sorts of Contracts, to Which we may referr Bargains 
of uncertain Hopes, of whieh our Author treats Chap. 5. $6. above. Mr. HER TIus alſo 28 in the Number of Contracts 

e 


which are hazardous, the Rents of Ground loſt, and Partnerſhip in all Goods, both in pre 


Parœmiæ Fur. German. of the ſame Author, Lib. 1. c. 43. 


Mr. BA RB. NOTES on $ I. 5 


nt Poſſeſſion, and future. See the 


Concerning all theſe Matters, ſee Hadrian Funius's Animadver/. lib. 2. c. 5. of the enlarged Edition in 1708. The. Gataker 
ſpeaks more _y and fully in his Engliſþ Book, Of the Nature and Uſe of divers kinds of Lots, c. 4 & 5. where he treats of 


this Matter, both hiſtorically, and as a judicious Moraliſt. 


2 Callimachus's Greek is, EY ira 8 tirxzes Pixar, See alſo Fauſt 


in. L. 1. c. 10. n. 2. &.L. 18. c. 3. n. 9, 10. 


They who believe that God is the Author of the Things effected by Lots, alledge the ſext in the Proverbs, xvi. 55 The 


Lot is caft in the Lap (i. e. in the hollow of ſome Veſſel) but the rubole Diſpeſal is of the Lord. But according to the 


anguage 


of Scripture, no more is meant by it, than that Men are not Maſters of the Effects wrought by Lots, as Mr. LE CL ERC Proves 
very well in his judicious Reflexions upon Mens good or bad Fortune in the Bufineſs of Lotteries, &c. c. 8. which the Reader 
would do well to peruſe throughly. See allo Gataler, of the Nature and Uſe of Lots, c. 8. $ 3. Ke. And Mr. La Pra- 


czTTE's Treatiſe Of hazardous Games, C. 2. 
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commands it a, but to put an end to Strifes and 


Differences b, or that a Perſon, who otherwiſe has 
Power to decide them by his own Authority, may 
avoid the odium of the Party againſt whom he de- 
crees; and leave no room for a Complaint of the 
Injuſtice of the Sentence. 

But in a Controverſy where the Party caſt is pu- 
niſhable by Law, tis abſurd to apply any thing of 
Chance; tor no Man ought to be puniſh d, unleſs 
Matter of Fact be evidently prov d againſt him: 
Whereas a Lot, let it fall out how it will, can never 
be able to undo what has been done, & vice verſa ; 
and therefore Lots are not capable of adjuſting ſuch 
Matters. But when a Multitude are in fault, and 
tis inconvenient for them all to ſuffer, then indeed 
the Criminals may be puniſh'd by Lot. 

In private Affairs Lots are of great uſe, either in 
dividing ? of Inheritances, or conferring upon one a 
Benefit, or a Burthen which, cannot be divided, and 
yet which many have an equal Title to c. 

III. Nor are ſuch Pacts as theſe of leſs uſe in War, 
either when the Iſſue of the whole is thrown upon 
the Event of a Battle between both Armies *, or 
between two or more choſen out of each ſide d: 
Or when ſome dangerous and honourable Poſt is 
to be aſſigned, for which many are equally quali- 
fied e. Ss e W WEI, 

Indeed almoſt all ſolemn Wars, at leaſt after all 
Terms of Peace have been rejected, ſeem to ſuppoſe 


an Agreement between both Parties, that which Side 


ſoever ſhall have the good Fortune to be Conqueror 
hall have Right to give Laws to the vanquiſhd *: 
and this is the Reaſon that no Party can ever urge 
as an Exception againſt any Treaty, that he was 


forced to it by Fear; for he who takes the Field, 
when the Controverſy may be decided otherwiſe, is 
ſuppos d to commit the Deciſion of it to the Sword, 


and therefore cannot complain whatever Condition 
the Chance of it impoſes upon him. And this too 
is the Reaſon, that int res * Articles, the 
Parties engaged are preſumed to ſtand upon equa 

Grounds as to the Juſtioe of their Cauſe, and what- 
ever Miſchief has been done on either ſide is forgiyen, 
as ſuppos d to have been done by Conſent. 
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the leſs are they concern 


foreſcen Accident may interpoſe , or as human Wir 
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Such a Covenant as this do they enter into, who 
decide their Quarrel by a Duel, and therefore he that 


kills, is not oblig'd to make Satisfaction to the o- 


ther's Wife and Children for the Loſs; for they 
Join Battle by Agreement upon this Condition, to 
kill or to be kilbd. But ſince theſe Duels, when un- 
dertaken by private Men of their own Heads, di- 
realy thwart the End of civil Judicature, they are 
deſervedly reſtrained by ſevere Penalties. Formerly 
indeed they were allowed of (but abſurdly, and a- 
gainſt the End of civil Government) either to clear 
a Man of a Crime objected, or to demonſtrate his 


| Right in Conteſt f Thus heretofore in Germany 


a Point of Law, whether the Uncle, or the Son of 
the elder Brother deceas'd, ſhould take place in the 
Father's Inheritance; was abſurdly left to the De- 
termination of a Duel 8. 

IV. Among theſe Contracts of Chance we may 
reckon h Wagers i, when two differ about ſome 
future or paſt Event, if not known to either Party, 
each laying down a certain Pledge, to be his, who 
ſhall happen to be in the Right. Theſe Wagers 
ſeem to be reciprocal Promiſes, and conditional Bar- 
gains; which are ſo far mixt with Chance, as not 
having their Event depending on the Parties. The 


Riddle indeed propos d by Sampſon to his Friends, 
ſeems rather a Sport, than a Wager k, it being a 


conteſt of Wit, whether he could propoſe a Thing 
with greater Obſcurity than they ſhould anſwer with 


Acumen. But his Friends play d foul, in ſolving his 
Riddle, not by their own Ingenuity, but by the 


Treachery of his Wife. Though perhaps it was nct 


ſo very fair in him, to make a private Fact, and 
not ſome common matter the Subject of his Riddle. 


For tis almoſt impoſſible to find out ſuch par- 
ticular private Facts as thoſe, by gueſſing 
V. All Sorts of Plays „ where the Parties contend 


for ſomething, carry with them a Covenant depend- 


r. or leſs upon Chance. And the more they 
it of Ingenuity, Sleight, Cunning, or Stren 

4 in Chance; and indeed 
are only ſo far dubious, as the degree of Strength 
or Dexterity ĩs not as yet manifeſt, or, as ſome un- 


in 


and 


4 See pf Wa F or the other 9 Paſfages quoted by the Author, relate only to ſuch rare and extraordinary Occaſions, as 


Deut. xxxiii.) had foretold that they ſhould be. 


God over rules the Lots in; for every Tribe had his Portion of Land exactly in 


1 Se Jib. 8. c. 8. $'5- following. 


1 


* of — 


the 


3. BAR. NOTES on FI. 


what he maintains, or mot, he muſt be thought to ran the Hazarc 
n maſt blame himſelf. And with great Reaſon he muſt do it, when one of the Wagerers declares that he is perfectly 
- well informed of the Matter in Debate, and tells the other ſo, that he may not engage in ſo raſh a Wager. It is another Thing, 


* 
, 


e Places where Jacob (Gen. xlix.) and Maſes 


3 See lib. 3.4 1. $ 7. above. 


to engage a Perſon on the ſure fide, and conſequently, if it 


when before che Wager is laid about an unknown Fact or Accident, one asks the other whether he knows any thing of it; for in 
this Caſe, if he ſeems to be ignorant of what he.knows, merely to draw in the other to lay a Wager, he is guilty of Deceit, and 


ſo the Wager is void. See my Treatiſe of Gaming, /i6.'2, f. 2. $16. where this Queſtion is fully handled. 


2 See Mr. Le CL ERC on Judg. xiy. 12, Sc. 


2 Sce Prov. xvi. 33. b See Prov. xvii. 18. e Add. Numb. xxiv. 13. Fof. xiv. 2. P/al. xvi. 6: 4 Vid. Grat. L. 2, 


C. 23. f. 10: El. 3. c. 20. f. 42. 


cenſem ad any. 942. © Sponſores. 
1 Vid. Virg. En. 1.5. v. 328. 


— 5 II. g. v. 171. 
Cod. Legum antiquarum Lindenbrogii, ejuſg; Gloſſarium in Vocabulo Campio & Duellum. 
Mn | x 7 i See Mr. Barbeyrac's firſt Note upon this Section. 


1 Mr. BAR B. NOTES on d V. 
have ſearch'd this Matter to the Bottom in my Treatiſe of Gaming, Printed in 1709. 


f Vid. Jur. Canon. tit. 10. De purgatione vulgari, & pa 
« Apud Sigibertum Gembla- 
* Tudg. xiv. 12, Sc. 
4 | 
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and Induſtry does not exert it ſelf ſo much at ſome Contributors ſhould have an equal Chance for it, 
times, as it does at others, Many are dependent in Proportion to their Contributions. 1 

both upon Chance and Skill, as Gaming at Cards, VII. Another ſort is, when a certain Number of 
and the like; others are entirely at the Mercy of Tickets, Benefits and Blanks, are caſt into a Glaſs, 
Chance, as Dice. None of which are naturally un- and ſeveral, at certain Rates, buy the Liberty of 
lawful ; for it is by Conſent that we engage in them, drawing them with this Condition, that he who draws 
and each Party ventures equally, and plays for a Benefit ſhall receive the Value inſcribed upon it. 
Things that are in his own Diſpoſal. But becauſe This ſomething reſembles our 8 Lorteries, and 
the Publick is concern d that no Man ſhould miſ- comes neareſt to that Sort of Contract, which we 
ſpend his Eſtate; and a Man may be eaſily undone call the Purchaſe of Hope, tho there be Hazard e- 


by Gaming , if he plays high 2; at leaſt * mach nough with it. The Rule here is, That the Price 


Time, which is a precious Thing, may be conſumed of all the Tickets ſhould not much exceed the Value 
in it b, and becauſe it is frequently the Occaſion of of the Benefits; I ſay, net much, for Charges are 
Quarrels ©, and ſeveral other? Inconveniences ; it is to be conſider d, and the beſt Benefits may happen 
therefore the Buſineſs of the Government to conſider, to be drawn firſt, and if fo, People won't be fo 
how far Gaming ſhould be permitted, and how high d; forward to venture upon the remaining Tickets. 
but generally ſpeaking, thoſe Plays ſeem moſt allow- Such Lozteries as theſe are ſometimes ſet up to 
able, that admit leaſt Chance, and moſt Ingenuity, collect Money for publick Buildings, or for the Re- 
and vice verſa. Now in all ſorts of Gaming tis a lief of the Poor; in which Caſe, the Price of all 
ſtanding Rule, that no foul Play be made uſe of, the Tickets together is generally much larger than 
6 For they that run in a Race are ſuppos d to contend' by the Value of the — which Overplus is in 
Swiftne 4 not by Tricks ; o endeavour at the Victory the Nature of Alms and Charity given after a free 
by Speed, not by laying on of Hands, or tripping up the and chearful manner Þ, - 
Heels of their Adverſaries ©. But, in fine, for an Equality in Gaming, it is 
VI. Of the ſeveral ſorts of Gaming that which we not only requiſite that the Venture on each Side 
call * * Raffling is, when many contribute towards ſhould be equal: bur alſo that the Danger of loſing, 
the Purchaſe of a Thing, and then leave it to and the probability of winning ſhould bear Pro- 
Chance which one ſhall have the whole. In this pon to the Thing contended for; v. g. in a 
there are two ſorts of Contracts; for in reſpe& of that depends upon Skill or Ingenuity, if one 
him who expoſes his Goods, it is Selling; in reſpe& Man is twice as skilful as the other, it is fit he 
of them to whom they are expos d, it is caſting ſhould lay down a double Stake. 80 if ten lay 
Lots for them. For, by Agreement, he whom down each of them a Guinea for him that throws 
Fortune favours is to have the whole, and the reſt higheſt, it may ſeem unreaſonable that he who ven- 
are to be at the Loſs of what they contributed. tures but one Guinea ſhould gain nine; but then 
The Rule here is, that the whole of the Money we muſt confider, thar it is nine times more proba- 


contributed ſhould equal, and not exceed the Value ble that he loſes, than he wins. Upon which Ground 


of the Commodity: And that every one of the ſome | think it a fooliſh thing to be afraid of 


2 See Mr. PLacgTTe's Treatiſe of Hazardous Games, c. 6. who cann't be ſuppoſed to be inclined to looſe Opinions. A 
learned Exgliſb Divine a long time ago confuted thoſe of his own Profeſſion, who abſolutely condemned all hazardous Games, as 
in themſelves contrary to Chriſtianity, very fully. It was Mr. Gataker, in his forementioned Book of Lots, Chap. 6, 7, 8. and 
he has alſo, in Chap. 9. laid down ſuch Conditions as he thinks Gaming may be allowed on. 'This Book I faw not till my Trea- 
tiſe of Gaming was printed, otherwiſe I ſhould have had regard to ſo le an Authority. Was the vanity of hazardous 
Playing r great! for you compoſe yourſelves to be content to hazard your Money in the Gamehouſes. You carry your 
Pockets full of Piſtoles to loſe them at one caſt of the Dice. See the following Verſes: | 

3 JUVENAL's Words are,. = Alea guando 
| Hos animos ! Neque enim loculis comitantibus itur. 
Ad caſum tabule, pofitd ſed: luditur arcd, 


4 Oviy's Words are theſe : ; 5 1 Ms 
. Qrique alii luſus (neque enim nunc perſequar omnes 
| Perdere rem charam, tempora 2 folent. | 

3 Nothing is more fine or true than the following Verſes of Mad. Deſboulirres, which, tho“ every where known, yet it may 
not be unpleaſant to read them here: 10 


Pleaſures are bitter, when they are abuſed: That he is an honeſt Man, and plays high. 
It is good to play 2 little to divert ; | The defire of Getting, which haunts us Night and Day, 
- But we muſt let it only amuſe us. 42 Is a dangerous Spur. 
The Player, at the firſt ſight, 1 Tho” our Thoughts and Intentions be often good, 
Hath nothing human but his Appearance. _ We begin by being deluded, | 
And further, nothing is ſo eaſy as to imagine | And conclude by being cheated. 


See alſo the Sixth ſerious and comical Amuſement. | wo 
o Cicero's Words are, Scit? Chryfippus, ut multa: 75 Padium, inquit, currit, eniti & contendere debet, quam mdxime poſt, 
wut vineats ſupplantare eum quicum certet, aut manu lepellere, nullo modo debet. : 
i 4 .. fr. Bank NOTE wev, ne 5 
The Author ſays Lotaria, which I expreſs'd in my firſt Edition by Lottery; but it may be better tendred Raflling. 
| s Mr. BAR B. NOTES on H. vir. here 
© This I conceive is meant by Olla Fortune in our Author, tho' it cann't be exactly rendred in every Language, moſt Coun- 
tries having ſome Terms proper to them. See my Treatiſe of Gaming, lib. 2. c. 2. $11. where I oppoſe the Author of the 
Art of Thinking, who condemns Lotteries in general, as Arts of Cheating. : ; 


\ > This is all taken out of the Art of Thinking, Part 4. Chap. 16. tho' our Author quotes it not. 


2 Fay. S. 1. v. 88, c. b Ovid. Triſt. I. 2. v. 483, 484. The Altoran, together with Wine, forbids thoſe Pla 
which depend on Chance, becauſe they adminiſter — Gcrafions of Quarrelling, Cap. de Men/a. 's Yid. L. 11. / 
D. de aleatoribus, & ibi juris Romani interpretes, Phocius, Nomocan. Tit: 13. c. 29. Selden de Fure, V. & G. ſr. Heb. 1.6. c. 1 l. 
e Ambr. Off. 3. c. 4. Which is taken from the Saying of oe in Cic. Off. 3. e. 10. f DLotoria: s Olla Fortune. 
h Add. Martin Delrio Diſſuiſit. Magic. I. 4. c. * i may be ſeen more at large in Mt. Beahour's Art of Thinking, 
Part 4. Chap. 16, and the laſt, whence our Author has taken moſt of this Section. | 
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Thunder, for of /3,000000;Men+prrhaps-not one As for the Price of ſuch Iaſuring, it is to be ſtated 
— periſh by it; and cherefote not only the great - by the common Rate, or by the Agreement of the 
neſs of the Exil, bat the probability of its not hap- Parties. Thus much is certain, that the more or 
pening onght to be conſideret. greater the Dangers are, which the Commodity is 
VIII. To theſe Contracts that of Inſuring bears expos d to, the greater Rate may be demanded. for 
ſome Aſfinity; when for a certain Sum a Man takes Jnſuring it; as if the Seas be infeſted by Enemies 
upon him the riſque that Goods are to run in and Pirates, more may be demanded, than if only 
Tranſportation from Place to Place, chiefly by Sea ; the Uncertainty of Tempeſts were apprehended. And 
which, if they happen to be loſt, the Inſurer is bound in reſpe& of them too, more in Winter than in Sum- 
to make good. This Contract is null, if either the mer 2. This Contract I have mention'd here, be- 
Inſurer knows for certain that the Goods be already cauſe in reſpect of the Inſurer it chieſly depends on 
ſaſe, or the Merchant that they be loſt. For the Chance. There is mention made in Livy b of an 
Matter of this Contract is ſuppos d to be a Loſs Hrſuring which coſt nothing, for they who bought 
conſidered as uncertain. Whereas, if the Huſurer is up Cloth and Corn to be tranſported to Spain, de- 
certain that the Goods are arriv'd ſafe, he runs no manded, That what was on Board ſhould be inſur d 
Riſque; and if the Owner knows that they are loſt, Ly the Publick from the Danger of the Enemy and 
he cann t demand another to rum the Riſque of them; the Sas; but what cheats were committed by this 
for what is not in Being cann't be liable to Riſque. means we may read in the ſame Author 4, 


2 Add. Logcenius de Fure Maritima, I. 2. c. 5. v b L. 23. c. 49. L. ag. c, 3. A # $ce Mr. La Placette's 
Treatiſe of Re/i2ution, B. 4. c. 15. where he treats of Inſuring. 0 2 


ino r i 4 a69 tt; hs. 
e Of acceſſory Bargains. 
1. 4 12 mae fd Wes.” 0 I. 4 Sw t be 8 1 
bet . 2 ee | | De hy y e engaged for more * 


rv. Sometimes it diſorders Bufineſs. ws { |. What Advantages the Law alluus a Surety. 
v. Being prefently added, is valid if other Things| | 11. Of Bail. 

vi. Being added after fome time, in the negative, is, |xtv. 4 Pawn is either fruitful, or barren. 
x 2k | xv. Whether a Pawn may be gained by Uſe. 


" Hable td an Exception. «ſe | | | | - 
VII. Being aſÞrmative, hw far tis good. -- | vl. What is the difference beturen a Mortgage and 
Cree I | | 


VIIL. Of Traf 
" T Aving done with principal Contracts that ſub - added, be ſuch as admit of Equity, or ſuch as are 
- fiſt by themſelves, I come now to thoſe that tied up to the rigour of the Law ; and laſtly, whe- 
are only acceſſory, and have no exiſtence, but as ther — affect the eſſentials of the Contracts, or 
they are added to others. Thele may be divided ſuch Things as natutally flow from them, or ſuch 
into two Sorts; for ſome are apply d in order to only as are accidental to them. Whereof the firſt 
add, or take away ſomething from the principal are ſo neceſſary, as that no Contract can be with= 
Contract, and theſe the Civilians call additional out them; the ſecond generally proceed from the 
Pats : others are added only as a Confirmation Contract, altho' they be not expreſt; yet ſo as they 
and Security to Contracts already compleatet. may be varied by the Parties without affecting the 
II. The Roman Lawyers 2 diftinguifh between eſſence of it: the laſt have no dependence at all 


117. An audit Bargain, if it's lewd, is void. x. But he may be more ftriftly bound. 90 


3 


ſuch additional Pafts as ate added before, or im- upon the eſſence of the Contract, but owe their 
mediately: upon the entire completion of the-princi- Being purely to the pleaſure of the Parties. More- 
pal Contract, fo as in a manner to be part of it; over, they think it ought to be conſidered, whether 
and ſuch as are added ſometime aſter: Then they theſe Pacts be added to increaſe, or to leſſen the 
examine whether the Contracts, to which they are Obligation. eee 
Mr, BarzBEYRAC's NOTE S an Chap. X. 5. II. 

r ix; n 0 | . 

2 Such is the Comfent of Parties, without which no Contract can be made. The expoſing of Goods, and ſetting the Price 
are particularly eſſential to a Bargain of Sale. CO TS <> > N 1 

3 Tis a. natural quality of all Contracts, that each of the Contractors is anſwerable for what he is faulty: Vet it may be agreed, 
that he ſhall not be reſponſible at all, or that he ſhall be anſwerable more or leſs for any thing elſewhere done, by virtue of the 


nature of a Contract. See 8 5. following. 2 n 4 ; 
4 As when a Buyer engaged, that in eaſe of Conviction, the Seller ſhall forfeit four times the Price of the Goods, or when 


” < L 


they agree to give ſome Security, or to leave ſome Pledge in hand, &c. See $ 5, following. 


5 Sce$6,7; following; and Gujacius's Obſervations 14, 28. Fronciſe: Hotoman's Ng gf. ilufres 36137. This Matter is much 
petplexed 55 Interpreters, by feaſon of the ſubtle Di ons which the — = confounded the Law with; and 
the Obſcurity diſperſed through che Fragments which we have of their Writings. See what Mr. Tromass ſays in his Diſcourſe 
De uſu prattici arcnratæ diftineh. inter emptc cum fats ts retrovent. of tontractum piguor. Chap. 11. 810. ns 


4 Add. P. ib. 2. . 146 de Pai, v7. figs 0 b 
Ng 1 : 5 N III. p G 
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III. Concerning all which we may form theſe fol 
lowing Concluſions: I. A Pact fo affetting the Eſ- 
ſence of a Contract, as to make it unlauful, or againſt 
good Manners, is null. For we have proved above, 
that * no ſuch Covenant can ſtand good. Thus if 
a Bride ſhonld add a Clauſe to her Contract of Mar- 
riage, by which ſne might be allowed the Uſe of o- 
ther Men; or, if a Steward ſhould add it as a Con- 
dition, that he ſhould be permitted to imbezil his 
Maſter's Goods, they would neither be valid. So 
ir would be abſurd for a Man to make a Bargain, 
and at the ſame time to proteſt that he is fore d or 
frightned into it; or, for a Man in any Contract 

whatſoever to confeſs that he does not deſign to 
deal honeſtly 2. T3 YO 7 POO | 4% 


IV. II. When the Pac ſo affefts the Eſſence of 
the Contract, as utterly to change the Form of it, 
Regard muſt be had to the Intent of the Contractors. 
For if they deſigned the Contract, according to the 
Import of the words in which it is expreſs d, tis plain 
that the Pa& which is repugnant to it muſt be null; 
for they cannot be ſuppos'd to will things, which 
are inconſiſtent and deſtructive of each other. Thus 
it would be ridiculous, if a Man ſhould pretend to 
buy, and yet add ſuch a Condition, as would make 
it impoſſible for him to receive the Commodity, and 
the other the Money; or, if he ſhould ſo let a Houſe, 
as to make over the Property of it to the Tenant ; 
or to enter into Partnerſhip, ſo as to have neither 
the Gain nor the Loſs in common. 

But if the Parties did really intend the Change, 
and miſtook only in the wording of it, or for ſome 
certain Reaſons choſe to ſpeak improperly, provided 
it be not-againſt the Laws, it will ſtand good, and 
not be quaſh'd for the Impropriety of a Term * b. 


V. IIl. Pafts'which are added immediately upon 
the completion of the Contract; whether they concern 
the Eſſentialt of it, or thoſe Things which naturally 
flow from it, or thoſe which are. purely accidental to 
it, are valid, if they be not repugnant to Law. 
For ſince both Parties are here ſuppos d to have 
Power to diſpoſe of theſe Things, they muſt be 
oblig d to what they conſent to; thus, although 
it be * natural in buying and ſelling, that the 
Buyer be put in Poſſeſſion of the Commodity, yet 
the Parties by an additional Pact may order it o- 


therwiſe e. | 


Thus the Obligation to make good a Deſedt 
may be augmented or diminiſn d, beſide what the 


nature of the Contract would otherwiſe admit of; 


and the ſame; obtains in. * conſenſual Contracts *, 
if between the completion and the execution of them 
a Pact be added; for this is the ſame thing as if 
the Parties proceeded upon a new Contract. 


The purchaſe of an Annuity ſeems to be ſuch a 


ſort of borrowing, as may be referr d hither. For 
J receive Money upon Condition to pay ſuch a 
certain Man ſo much Intereſt as long as he lives, 
provided, that after his Death the Principal be my 
own; whereas otherwiſe the Nature of a Loan re- 
quires, that the Principal be return'd to the Credi- 
tor, or his Hears. y | is 

VI. IV. A Patt added to a Contract ſome. time 
after its Completion, if it be negative and defigned to 
take from the Obligation, and ſo made in Favour of 
the Debtor or Defendant, is valid. Thus ſome time 
after a Debt has been contracted, the Creditor and 
Debtor may enter into Covenant concerning the put- 
ting off the Payment, the Changing the Place of it, 
ya Species of Money, the forgiving the Intereſt, 

c. 3 ee 


Mr. BAR B. NOTES on § III. 


7 See what I have ſaid upon /ib. 3. chap. 7. $6. note 2. 


This is decided by the Roman Lawyers. Ilud non probabis, dolum non efſe preftandum, fi convenerit: Nam hee Conventis 
contra bonam fi dem, contraque bonos mores eft : & ides nec ſequenda eff. Digeſt. lib. 16. tit. 3. Depoſiti, vel contra. Leg. 1. $7. 


See alſo $ 35. and /1b. 50. tit. 17. De regulis Furis, Leg. 23. 


Mr. BAR B. NOTES on $ IV. 


This muſt be ſuppoſed in a dubious Caſe, ſays Mr. HexTivs here, who quotes this Maxim about it: Contractus non tam 
nomine quam anims contrabentium ejtimantur, as it is found in the Digeſfs, lib. 19. tit. 2. locati, conducti, Leg. 15. $ 4. but 
there is nothing like it, neither in that Law, nor two others, which the ſame Author points at afterward, Digeſt. lib. 16. tit. 3. 
Depofiti, Ic. Leg. 24, 26. where we only find ſome Examples, which may have a Reference in ſome manner to this Subject. 


Mr. Bars. NOTES on & V. 


1 So the Digeſts ſpeak, Contractus enim legem ex conventione wa wo Digeſt. Depoſiti, Sc. Leg. 1. $ 6. Vid. Leg. 24, 26. 
§ 1. Lib. 2. tit. 14. De Pactis. Leg. 7. $ 5. Lib, 18. tit. 1. contrahend4 empt. c. Leg. 7. $ 1. Leg. 79. & Inſtitut. 
lib. 3. tit. 26. De Societate, 5 1, 2. | 

We may here ſet down a Sale with a Clauſe of Commiſſion. Addictio in diem, and a Clauſe for leaving a Bargain, and one 
of taking Goods upon Trial, 7. e. on Condition, if they don't agree, the Seller ſhall take them again. See above, Chap. 5.S 2. 
and 4. As alſo that Sort of Contract, by which one lends a certain Sum on a Loſt Fund, f. e. that he who hath received it on 
that Condition, ſhall pay Intereſt, either to ourſelves, during Life, or to another Perſon, as long as he lives; but after the 
Death of the Perſon nominated, then the Principal is his to whom it was.lent: Whereas commonly, ſuch is the Nature of a 
Loan, that the Sum borrowed may be called in by him that lent it, or his Heirs, which laſt the Author mentions. 

3 See Chap. 2. $ 6. above. 

The Words of the Digefts are, Ut conſtet in emptione, ceteriſque bone fidei judiciis, re nondum ſecuts poſſe abiri ab emptione. 
Si igitur in totum poteſt, cur non & pars ejus pactione mutari poteſ{ ? -—--- ut quodammodo quaſi renovatus contractus videatur. 


id. D. lib. 16. t. 3. Depeſ. vel contra, L. 1. $7. Gs 35. v Vid. D. lib. 18. t. 1. de contrab. enpt. &c. L. So. 
l. 3. lib, 19. t. 5. De præſcript. verb. xc. L. 4. & 6, & lib. 17. tit. 2. pro Socio, L. 5. 1. 2. e Vid. D. Iih. 19. t. 1. De 
aa, empt. & vendit. L. 11. ſ. 18. | e | 


Mr. BaRs. NOTES on h VI. 


# See aboye Chap. 2. . 3. Vid: D. lib. 2. t. 14. De pactis, L. 7. ſ. F. lib. 18. t. 1. De contrab. enpt. L. 22. 
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to him by this ſubſequent Fact, ongh 


VII. V. By the Lau of Nature, ut far. as bare 
Pali is capable of Action, a Patt. added to a Con- 
tract ſome time after its Completion, altluugh it in- 
creaſes the Obligation, and ſo turns in Favour of the 
Creditor. or Plaintiff, may le valid. For the Rea 
ſon why the Roman Law denies it (viz. becauſe a 
bare affirmative Pact does not bear an Action) is 
out of the Verge of the Law of Nature . Thus 
ſuppoſe I had bought a Commodity, which by the 
Bargain is to be delivered by ſuch a Day, if aſter- 
wards we covenant to have it deliver'd ſooner, there 
is no Reaſon but that I ſhould receive the Benefit 
of it. Or, ſuppoſe I let you my Houſe for two 
Years, and we afterwards by Conſent limit the 
Time to one, at the End of the Year' you ought to 


quit Poſſeſſion; but then I can't demand the Rent 


that would be due for the other Year. And thus 
in Loan of Money, I don't ſee why the time of 
Payment may not be anticipated as well as put off 


by an an additional Compact b; nay altho' no 


Allowance be made to the Debtor for this Anti- 
cipation; yet he has no Injury done him, if he vo- 
luntarily ſubmits to it. But tis manifeſt, that his 
Obligation ought not to be increas d againſt his 
Will, and therefore naturally as much as is added 
| t to be taken 
off ſomewhere elſe. Thus, if the Creditor will have 
me pay him at another Place, than that which we 
agreed upon, I on the other Hand can fairly de- 
mand an Agreement of ſo much as it is my Intereſt 
to pay it in the former. But tis againſt the Nature 
of bartering and chargeable Contracts, that an 
Pact d be added to increaſe the Obligation 
much on one ſide, as to make an Inequality; as if 
the Buyer and Seller ſhould agree upon ſuch a Price, 
being the true Value of the Commodity; and yet 
afterwards ſhould covenant, that the Buyer ſhould 


1 
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VIII. Hither I think may be referr d what we 
_ q m_ when — 7 I to another the 

roperty of a Thing upon lition to have it re- 
ſtor d again; which I mention among the Additi- 
onal Pacts, rather than the principal Contracts, be- 
cauſe it is always added upon the Delivery of the 
Thing. And this ſeems to be call'd a * Truſt; 
becauſe, whereas otherwiſe, when the Property. of a 
Thing is made over to another, he may diſpoſe of 
it as he pleaſes, and either keep it himſelf for ever, 
or part with it to another ; by this additional Pact 
we ſeem to truſt to his Honour and Honeſty, that 
he will not uſe his Property otherwiſe than accord- 
ing to Agreement, and will be willing to part with 


it again upon Demand. And thereſore the ſolemn 


Form of this Contract among the Romans ran, 

As honeſt Men ought to deal together, without De- 

ceit. And becauſe the Truſt was ſo very extraor- 

dinary, the Breach of it was therefore branded 

with a particular Infamy by the Roman Laws. 

There are Three private Concerns, | upon the 
© honeſt Diſcharge of which a Man's Reputation 
and almoſt his Life depends, A Truſt, Guardian- 

* ſhip, and Partnerſhip, Cic. pro Roſcio, c. 6. If 

* a Guardian ought to be faithful, if a Partner, if 

one entruſted with a Commiſſion, if one that has 
received a Truſt, Id. Topicis. | $71 | 
He who by means of his Truſt has defrauded 

t any one, is condemned immediately, Id. pro Cz- 
e cinna, c. 3. But in what Matters the Romans in- 
< terpos d this Truſt, you may meet with every 
öv]here amongſt their Lawyers. De Fiduciario 
A A Pauatre, 


| | Mr. BAR B. NOTES cn S VII. 
. * This is called in one Word Conſtitutum, or Pecunia conſtituta. 


It has it in Effect, as appears by theſe two Laws, of which our Author quotes the Firſt; and by this we may obſerve that 


little Connexion there is between the Principles and the Determation of the Roman Law. Si is, gui & Jure Civil & Præ toris 
debebat, in diem fit obligatus, an conſtituendo teneatur ® Et Labeo ait teneri [conſtitutum] ------ adjicit, vel proptcr bas potiſimum 
pecunias, gue nondum peti poſſunt, conſtituta indutta: quam ſententiam non invitus probarem, habet enim utilitatem, ut ex die obli- 
gatus, conſtituendo ſe eadem die ſoluturum, teneatur. Sed A citeriore die conflituat ſe ſoluturum, fimiliter tenetur. Digeſt. 


ubi ſupra, Leg. 3. $ 2. Leg. 4. 


24 In che Laws before-cited. 
pactis, Ce 9s Or. 4 Fiducia. 


» 754. lib, 13. t. 5. L 3. f. 2. D. & conflit. pecun, 


„ Compare Ara. Tianii raf. ds 


Ar. BAR B. NOTES on 5 VIII. 


* *Tis the Definition that Box T1wv s gives in his Commentary upon Ciceros Topicks, cap. 10. Fiduciam accipere dicitur is, 
cui res aliqua mancipatur, ita ut eam aliquands mancipanti rematicipet. As for Example, faith he, If in a Conjuncture, when 
we fear that we ſhall be ſtript of our Goods, we pray ſome potent Friend to buy of us ſome Land, making him promiſe that 
« he'll ſell it to us again at the ſame Price, as ſoon as the Danger is over.” FYeluti fi quis tempus dubium timens, amico potentiori 


fundum mancipet, ut ei, cun s, Sc. 


See J. MesnarD upon Tu/ly's Oration pro Q. Roſcio Comerde, Chap. 6. in Tom. 1. of Gravias's Edition, and J. Vincent 


Gravin. Orig. Far: Civil, lib. 2. p. 448, 
L. 7. Ep. 12. 


U inter bonos bene agier oportet, A He vid. Ciceron. de Offic. L. 3. c. 17. & in ſopicis, c. 10. & ad Famil. 


1 -Ciczro's Words are, Si gua enim ſunt privata judiria ſummæ exiſtimationis, & gene dicam capitis, tria hæc ſunt, fiducie, 
tutelæ, focietatis, que enim perfidieſum & nefarium eft fidem 8 guæ cunt inet vitam: & pupillum fraudare, qui in tu- 
| ic. Orat. pi 


telam pervenit: & ſicium fallere, qui ſe in negotio conjunxit. 


pro Roſcio Comœdo, Chap. 6. See alſo pro Caving, 


cap. 3. | 

8 3 This Head of Truft hath Place in diverſe Sorts of Affairs, oi. making the Heir of a Family free, Poſſeſſion for a 

Time only, 1 lending upon Pawns, and a firm Truſt. As to the firſt of theſe, among the Ancient Romans, if a 
on free, 


Father would make his 


he muſt ſell him 3 times as a Slave, to a Perſon who promiſes him to ſell him to him again, 


who was therefore called Pater fduciarius. After which the true Father having redeemed his Son, he enfranchiſeth him, and 
ſo his Freedom is effected. See Gaius Infitut. 1. 6. and Ros iuus's Antiq. Rom. lib. . cap. 10. But at length theſe pre- 
tended Sales were aboliſhed, and it was ordained that the Fathers ſhould appear alone, and declare to the Judges, that they re- 
nounced their Paternal Power over that Child that they made free. See OT lib. 1. c. 12. $6. See Mr. Tyon asws's Diſ- 
courſe De quafi-emancipatione Germanorum, printed at Hall 1703. This Freedom produced a particular Effect as to the Sucoeſ- 


ſion of Fathers to the 


of their Clyldren. About which ſee the Inflitutes,, lib. 3. tit. 2. De legitima Agnatorum ſuc- 


ceſfione, 8 8. and Code, lib. 8. tit. 49. De emancipationibus liberorum, Leg. 6. Of Lending upon Pawns, fee Satmasivs's. 
Treatiſe of Uſury, cap. 4. & de modo Uſurarum, cap. 14. and Mr. Noopr's Ob/ervat. lib. 2. c. 7, $- as allo Mr. Tromanius's 
Diſcourſe De Uju prattico accurate diſtinctionis inter emptionem cum patto de retrovendende, & contractum Pignoratitium, Printed 


at Hall in 1707. c. 1. 53. &c. 2. $ 20. Cc. K 


Boo V. 
pay more than the Commodity is worth. Unleſs 
this be a mint Contract of buying and giving, I can't 


a Cn 43 X. 


Patre, Vid. Caium, Inftit. 1, 6, * A Truſt was 


« contragted in Childrens ſucceeding to their Father's 


Goods. Vid. lib. iii. t. 2. ſ. ule. Inſt. de legit, agnat. 
ſucceſſ. L. ult. lib. viii. 49. c. de emanc. liber, de fidu- 


ciaria poſſeſſjone. Vid. Budæum ad 1. 2. lib; i. t. 2. 
D. orig. juris. Greg, Tholoſan. Hntag. juris I. xxili. 
C. 5. . 2. Vid. Inſt. I. r. t. 19. De tutela fiduciaria. 
Vid. Bachov. ad d. t. Jnſtit. De fiducia circa pignus 
contracta. Vid. Iſid. Etymol. I. v. e. 25, Cujac. ad 
Pauli recept. ſent. I. 2. t. 13. Sic & in fidei commiſſis 
inſtar fiduciæ intercedit. Vid. princ. I. 2. t. 23. Inſt. 
de fidei commiſſ. & ibi Bachov, &c. We have an 
Example of this ſort of Truſt in Livy. L. xxxii. c. 38. 
* So Alboinus delivered up Pannonia to his Friends 
< the Hunys, upon Condition, that if the Longobards 
c ſhould ever have occaſion to return, they ſhould 
ce reſtore it back. Vid. Paul Warnefried. de geſtis 
“ Longobard, L. li. C. 7. Nabarzanes (in. Curtius. 
« J. v. c. 9.) adviſes Darius to make over his King- 
dom to Beſſus for a time, ſo as to receive it back 
* again when Things ſhould be ſettled. Hercules 
“ having ſubdued Sparta placed Tyndarys the Fa- 
c ther of the Dieſcuri in the Throne, which being 
« his by Conqueſt, he entruſted with him, upon 
« Condition that he would reſtore it ſafe and found 
* to Hercules's Sons. Diod. Sic. Liv: t. 33. Boetius 
© (in Topic. Cicer. ubi ſupr.) begins a Caſe with, 
* If a Man fearing the badneſs of the Times ſhould 
nale over in Truſt a Farm 10 @powerfu] Friend, 
« 20 return it, when Times ſhould mend,” Philip, 
when he ſaw that he mus? fight, raiſes Forces in all 
Parts, and being ſolicitous for the City of Argos, 
thought it beſt to put it into the hanas of Nabis King 
of Lacedemon in Truſt, to be reſtor d again, if he 
return d with Succeſs but if not, t0 be * kept for 


himſelf. WE 
Among the Turks, if a Man ſwears to put away 
his Wife, altho he immediately repents of it, he is 


6 See above in Chap. 2. ſ. 6. Vid. D. lib. 2. t. 14. de pactis, L 
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yet oblig d to ſtand to his Oath; but in order to 
recover her again, he enters into a Truſt with his 
Friend, and gets him to marry her, and 3 


after to part with her. For, after a Divorce, un 


the Woman be married again, ſhe cann't return to 


her firſt Husband 2. Tas fs 
Hut ſuch a Truſt as evades the force of the Law; 
ought not to be contracted; as if I ſhould give a 
Man, who is free from Taxes, my Eſtate in 'Truſt, 
in order to cheat the Tax-gatherers. | 


IX. As for ſuch Pads as are added by way of 
Confirmation and Security to Contracts already 
compleated, the moſt uſual is that by which one 
Man gets another to be bound for him, ſo as to 
be reſponſible, in caſe he ſhould fail. This perſo- 
nal Security is required in theſe three Caſes : 

_ Firſt, Between Man and Man for the perfor- 
mance of ſomething valuable, which is call d Sure- 
tiſhip. Secondly, In criminal - Affairs, which is 
commonly called Bail. Thirdly, * In publick 
Concerns, where Security is given by * Hoſtages: 


For the right underſtanding the nature of Sure- 
tiſhip, we muſt look back to the laſt Se&ion of 
the ſecond Chapter of this Book, to which we add, 
that being bound for another, we make our ſelves 
ſo far liable, as that if he does not pay the Debt, 
we muſt. But then recourſe may be had to the 
principal Debtor +, and the whole, with the Char- 
ges, may be recover d of him. Now ſince Sure- 
tiſhip is only an additional Confirmation to a 
Contract, the Surety cannot naturally be oblig'd 
to more than the Principal b; ſo that if the Prin- 
cipal was obliged only Conditionally, the Suret 
cannot be obliged, unleſs the Conditions be mad 
good, nor can he be confin d to ſuch a Time or 
Place which the other was not obliged to. And 
whatſoever © Exceptions the Debtor might make, 

the 


* 0 6. Vid. Leg. 58. & lib. 18. t. 1. De cantrab. empt. L. yz. 


t. 4. De reſcindend& vendit. L. 1, 2. & C. lib. 4. t. 45. Quando liceat ab emptione Diſcedere, L. 1. 


Mr. BA RR. NOTES on h ix 


>. See above, /ib. 2. c. 4.818. and 5 12. of this Chapter. 
See lib. 8. c. 9. $ 12, 13. following. 
See ibid. 5 6. 


The Digeſts ſay, Fidejuſſor in judicio ſiſtendi cauſa locuples videtur dari, non tantum ex fucultatibur, ſed etiam ex conveniendi 
facilitate, Digeſt. Iib. 2. tit. 8. Qui ſatis dare cogantur, &c. Lib. 2. princ. But when once a Man is taken by us for a Surety, 
we ought to be ſatisfied, unleſs he become poor thro* ſome ſudden Accident. Qui ex cauſ@ improbat ab arbitro probatas, alios 
improbatos probat : multague magis fi fua voluntate accepit fidejuſſores, contentus his efſe de et. Quod fs medio tempore calamitas 
fu pribus inſignis, vel magna inopia accidit 3 cauſa cognitd ex integro ſatiſdandum erit. Ibid. Leg, 10. $ 1. 

he Words of the Law are, Fidejufſores ita obligari non poſſunt, ut plus debeant, quam debet is, pro quo ebligantur. Nam 
eorum obligatio, acceſſio eft principalis obligationis : nec plus in acceſſorio poteſt eſſe, quam in principali re. At ex diverſo, ut minus 
debeant, obligari poſſunt. Itaque fi reus decem aureos promiſerit, fidejuſſür in quinque refe obligatur : contra vero obligari now 
poteſt. Item fi ille pure promiſerit, fidejufſor ſub conditione promittere poteſt ; contra vero non poreſt. Non ſalum autem in quanti- 
tate, ſed etiam in tempore plus vel minus intelligitur, plus F enim ſtatim aliquid dare, minus eſt, poſt tempus dare. Inſt. lib. 3. 
tit. 21. This Maxim is carried ſo far, that if the Surety hath anſwer'd a bigger Sum than what the Debt amounts to, he is 
obliged to no more. lud commune eſt in univerſis, qui pro aliis obligantur J. i fuerint in duriorem cauſam adbibiti, placuit 
eus omnino non obligari : in leviorem plane cauſam accipi peſſunt. Propter quod in minorem ſummam ref fidejuſſor accipietur. Ibid. 


8. $7. | | 

6 The Words of the Digeſts are, Ex perſona rei, & guidem invito reo, exceptio & cætera rei commoda fidejufſori, cateriſque 
acceſſionibus competere poteſ?, Digeſt. ubi ſupra Leg. 32. Si is, gui fidejuſſorem dedit, ideo non ſteterit, quad Reipublice cauſe ab- 
Fuit, iniquum eſt fidejuſſorem ab alium neceſſitate Hen i obligatum efſe, cum ipfs liberum efſet non ſiſtere, lib. 2. tit. 11. Si quis 
cautionibus, &c. Leg. 6. The Author quotes alſo Lib. 2. tit. is De pactis, Leg. tit. 3. De Procur: & Defenſori- 


2. lib. 3. 
bus, Leg. 51. lib. 14. tit. 6. De Senatuſc. Maced. Leg. 9. $ 3. lib. 16. tit. 2. De 95k Bot" ek Leg. 4, F. Init. lib. 4- 
tit. 14. | | 85 


s Moncony's Itiner. Tom. 1. p. 465. compared with Olearius Itiner. Parſe. 1. f. e. 23. Hidejaſßores ita obligari 
non poſſunt, ut plus debeant, quam debet is, pro quo obligantur, &c. Iaſtit. I. 3. t. 21. de Fidejufſoribus. Vid. lib. 2. t. 11. 
D. figuis cautionibus & lib. 2. t. 14. L. 32. D. ds pactis, lib. 3. t. 3. L. 51. D. De procurat, lib. 14. t. 6. L. 9. 3. de ce 


Macedon. I. 16. t. 2. 1. 4. 1. 5. D. De compenſ. 
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Eee 
the Surety can plead to his Advantage. One 
that orders another to truſt a third Perſon, does 


the ſame thing as if he made himſelf a Surety; 


mpoſſible but x Surety 


bligation 


Was *.Y 
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all, and they certainly are to be blam'd, who with- 


out the utmoſt Neceſſity derive a Burthen upon 
themſelves, which they ought: to have known 


they were not able to bear. And therefore, 
wiſe Men every where diſſuade us from Sure- 


tiſhip, unleſs we would involve our ſelves in 
unneceſſary Evils . The Romans kindly pro- 


vided for the Eaſineſs of Women by the Vel- 
leian Decree 2; and by the Roman Law the 
Principal ſatisfied the whole Debt by giving 
up all he was worth, though not ſufficient to 
diſcharge the Debt Þ; + which Favour was not 
indulg d the Surety ©, For he was look d up- 
on as call'd in for the Relief of the Creditor, 
that in caſe the Principal ſhould prove in- 
ſolvent, the Debt might be recovered of him. 
Tho” indeed this way of ſatisfying a Debt, by 
parting with all a Man is worth, is altogether 
unknown to the Law of Nature; unleſs common 
Humanity may plead, that if a Man be brought 


to want by ſome fatal Calamity, and not by Lux- 


ury or Idleneſs, it ought to ſuffice, if we ſtrip him 
of his Patrimony, and not proceed any farther a- 
* . we 


*" Beſides, the ® Surety may be more ſtrictly oblig d 
than the Principal, in Caſe he takes npon him by 
Oath, or under a Penalty, what the other barely 
promis d. Thus it is the Cuſtom in ſome Places, 
in default of Payment at the time appointed, to 
oblige the Sureties to appear at ſuch a certain Place, 
and not to depart thence, 'till ” the Debt be ſatisfied, 
and this they call a Pledge. Tho' by reaſon of 
ſome Abuſes, which proceeded from it, it is now 
generally diſuſed. | pigs | 

f Ste. IX. But 


7 So the Digeſts order, Aubiberi autem fidejuſſor tam future quam 1 obligatiani dureh | 1 72 aligua, vel na- 
taralis, futur obligatio. Digeſt: lib. 46. 4. 1 De fidejuſſor. Q. 1 Tip Eel | - 


8 See Note 2. of this 5. 


9 r | : 
Bock V. 
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therefore the Creditor has ſometimes: more Rea- 

ſon to blame the Sureties, than the Principal; 
for it was upon their Account that he truſted at 


| Mr. Bazs. NOTES on & X. | 

* CHiLon's Greek is, Eiſta, ue. d Am. Diog. Laert. I. 1. p. 73. Prov. vi. 1, He. xi. 15. xvii. 18. xXxil. 26, 27. Xxvil. 13. 
Eccluſ. xxix. 24, 27. Be a Surety, but at your peril, was the Saying of CuiLon. 0 | 

The Velleian Law is ſet down in the Dige/ts, Velleiano ſenatuſconſulto pleniſſime comprebenſum eſt, ne pro allo famine intar- 
cederent. Nam ficut moribus civilia officia adempta ſunt fe minis, .& pleraque ipſo jure non valent: Ita multo magis adimendum 


eis fuit id officiiim, in quo non ſola opera nudumgque miniſterium earum verſaretur, ſed etiam periculum rei familiaris. Digeſt. lib. 


16. tit. 1. Leg. 1. 81, 2. | 

They were only diſcharged for the preſent. Such a Ceſſion kept them indeed out of a Gaol, or releaſed them from it; but 
it did not hinder, but if afterward they got any thing, Payment of what was remaining after the Sale of the firſt Goods, might 
be demanded. It is true, that in this laſt Caſe, it was not allowed to impoveriſh the Debtor quite a ſecond time; he was only 


condemned to pay what he could, over and above a comfortable Subſiſtence. Qui bonis cefſerint, niſi ſolidum creditor recepe- 


rit, non ſunt liberati. In to enim tantummodo non beneficium eis prodeft, ne judicati detrahantur in carcerem, Cod. lib. 7. tit. 71. 
Qui bonis cedere poſſunt,” Leg. 1. Cum eo quogue qui creditoribus bonis ſuis cejfit, fi poſtea aliguid adguiſierit, quod idoneum emolu- 
mentum habeat, ex integro in id quod fatere poteſs, creditores experiuntur. Inhumanum enim erat, ſpoliatum fortunis ſuis in ſoli- 
dum damnari. Inſt. lib. 4. tit. 6. | bk 
1 The Words of the [nftitutes ate, Sant quz#dam exceptiones non ſolent his [ fidejuſſoribus] accommodari. Ecce enim debitor, ff 
Bonis ſuis tefſerit, & cum es treditor experiatur : defenditur per exceptionem, ſi bonis ceſſerit. Sed hac exceptio fidejuſſoribus now 
- datur : ideo ſcilicet quia qui alias pro debitore obligat, hoc maxim? proſpicit, ut cum facultatibus lapſus fuerit debitor, poſſit ab iis, 
=_w pro eo obligavit, ſuum conſequi. Inſtit. lib. 4. tit. 14. De Replicationibus, F 4. See more about the Ceſſion oods, in 
r. Daumar's civil Laws in their Natural r. Part. 1. lib. 3. tit. 5. | | 
5 See lib. 3. c. 7. $3. above. 2 VE 
By the Roman Law, when one has anſwered for a Pupil in an Engagement contracted without the Allowance of his Guar- 
dian, or for a Prodigal, who is debarred of the Management of his Eftate, or a Mad Man: In theſe and the like Caſes, where 
the Obligation of the Debtor was purely natural, and no Action lay againſt him, the Engagement of the Surety is nevertheleſs 
good and valid MARCELL 0 S ſeribit: $7 guis pro pupillo fine tutoris auctoritate obligato, prodigove, vel furioſo fidejuſſerit: 
magis eſſe, ut ei non ſubveniatur, quoniam his actio mandati non competit. Digeſt. lib. 46. tit. 1. Leg. 25. 
7 9 This was antiently in uſe among the German Princes, as Mr. HER TIius obſerves, and gives ſome Examples 
of it. Mr. Virziarivs, in his Univerſum jus Civile privatum, lib. 3. tit. 21. 5 9. teacheth us that the ſame Cuſtom is Kill 
kept up in the Dutchy of Holſtein. | | | | 


D. is tr. L ST, 2. 
bb. 4. t. 14. De Replicationib.1. 4. 


v7. C. Lib. 7. t. 71. L. 1. & Inftit. 14 t. 6. De aftionib. . 40. . Inftit. 
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l. But becauſe Suretiſtip is only an Addi> Tis ufudl alſo for a Surety to provide for him- 
tion to another Man's Debt, it is moſt natural felf by © Counter- Security, whereby he may recover 
for the Creditor to make his Demands firſt to what he lays. out for the Principal, if the Principal 
the * Principal, and upon Failure there, to ap- himſelf proves deficient *, The Perſon that gives 
| ply to the Surety. © This the Roman Law calls this Security owes the ſame Obligation to the firſt 
& 'Beneficium Excuſſionis & Ordinis a. The Condi- Sureiy, as the firſt Surety owes the Creditor ; and 
tion of a Surety deſerves Pity, for his Kindneſs has the fame Action againſt the Principal, as the 
© ruins him, and his good Nature breaks him. firſt Surety himſelf had. 85 | 


« But the Creditor cannot with any Face apply XII. As for Bail d or the Obligations that 


* to the Surety, but when he cannot recover his thoſe lie under, who engage for Criminals, tis 
« Debt of the Principal, int. Decl. 273. *. obſervable that many of the Antients were of 
And if the Surety pays the Debt, the Creditor Opinion, that a Man was ſo far Maſter of his 
muſt make over to him all the Right that he own Life, as to have Power by his bare Con- 


had againſt the Principal; if that can be of fent to engage it for another, ſo far as even to 


more Service to him towards the Recovery of forfeit it for another's Crime. Andocides (orat. 
the Debt, than if he ſued in his own Name, de nyſter.] relates, that Manthitem and Apſephion 
efpecially if any Pawn had been given for Se- fat by the Altar humbly praying that they might 


curity in Part, it muſt be * up to the Surety. not be put to the Rack, but that their Bait 


But if ſeveral had bound themſelves for Debt, might be takem which was no ſooner granted, but 
all jointly, and not each for the whole, in they mounted their Horſes, and fied to the Enemy; 
Failure in the Principal, the Burthen ought to leaving their Bail, who were forced to undergo 
be divided amongſt them, and each obliged to thoſe Tortures which they themſelves ought to have 
pay his + Proportion; unleſs one ſhould prove ſuffered. The Story of Damon and Pythias (whom 
ir Pant] for then the Burthen mult lie the Diod. Sit. in excerpt. Piereſc. calls Phintias) is well 
heavier upon the reſt. For a Number of Sure- known as related by Cicero in Offic. I. iii. c. 10. 
ties were therefore provided, that if this or that Of whom Mail. J. ü. v. 1. lays, _ | 
ſhould fail, the reſt might be Security to the i | | : 
Creditor . * Thoſe who entirely take upon Et duo qui potuere Jequi vadimonia ſpouf : 
themſelves in their own Name another's Obliga- Optavitque reum ſponſor non poſſe reverti, 

tion b, ſo as to be eſteem d as Principals in the - Sponſoremgue reus timuit ne ſolveret ipſum, 
Eye of the Creditor, differ in ſome reſpect from g 5 RIS &7 — 

| Sureties. Whether ſuch as theſe can recover of Once Death was ſtrove for, 'twas4 generous ſtrife ; 
che Perſon for whom they engaged, what they Not who ſhould keep, but who ſhould loſe a Lifs 
laid out in his Service, and what Method they x 
ought to rake to do it, is to be determined ac- Each other the great Privilege to die. 
cording to the nature of the Kindneſs ; for this The Surety fear in eel Friend's Return, 
Act in them may be a Free Donation, or a Cam- "The guilty Friend d 


miſſion, or 4 Loan, or a Recompence, or ſuch like. Vl. Cunec® 
2. BARE. NOTES NI. x 
t See JusTINIAaN's Novels, 4. c. 1. Ut creditores primo loco conveniant. principale. Qin crit fas Words ate, 


Ftiam cum iftud periculum eff ſponſoris, miſtrabile eff; bonitate Iabitur, humanitate contirbat ---- Non enim aliter ſalyg 
Fudore ad 3 2 5 quam 3 re à debitore non poſſit. Declam. 273. But we ought to obſerve 2 the 
antient Roman Law, the Creditor had his Choice to take either the Principal or Surety, as he pleaſed. Fure 19s 
2 poteſtas Creditori, relicto Reo, eligendi fidejuſſires, ni inter contrabentes aliud placitum docratur, Cod. lib. 8. tit. 41. 
De fidejuſſoribus & mandatoribus, Leg. 5. See alio Leg. 3. Mr. Hzxrius alſo fays, that it was antiently a Cuſtom 
in Germany. But as for what he adds, that it was uſed among the Jews, he ought to have brought good Proofs, for 
the Text he quotes is nothing to the Purpoſe, as the Reader will be convinced by ſeeing it: Take the Garment of him 
who is a Surety for a Stranger, and take a Pledge of him for a firange Woman, Prov. xx. 16. XXVU. 13. 

2 They are Terms uſed by the 3 and not by the Roman Law itſelf. The Reaſon of the firſt is obvious: 
The other is taken from Excutere, which ſignifies in the Roman Law to ſeek whether any one be able to pay, and 
r 2 fur p fſeo ſolveres, defid jus pignoris, quod fiſcu hab dS ern 
1 is, Patuiſi ſane, cum fiſto e, deftderare, ut jus ori, ? ſcus uit, In is tran ; & | 
hoc ita factum eſt, 1 war uti poteris: quod & in privatis debitis objervandum eff. Cod. lib: 8. tit. 41. De Pt 
juſſoribus & mandatoribus, Leg. 11 n TIE r 

4 By the Roman Law the Creditor might apply himſelf to either of the Sureties, as he pleaſed, and make him alone 
to pay; for it ſuppoſes all the Sureties to be obliged to pay the whole, which yet is not true, unleſs all the reſt prove 
inſolvent. But the Emperor Adrian ordained, that if, at the time of the Proceſs, the Sureties were ſolvent, the Creditor coul 
demand of each no more than his Share. See In/itur. Lib. 3. tit. 21. $ 4. And this conſiſted in what the Lawyers call Bene- 
ficium Diviſionis. See Mr. No o pr, in his Probabil. Juris, lib. 2. c. 1. ; WT 3 

5 This is what is called Expromi/or ; as for Example, Digeſt. Lib. 12. tit. 4. De Condi, cauſã dats, Ce. Leg. 4. & lis. 50. 
tit. 17. De diuemſis regulis Juris, Leg. 110.S 1. One ſingle Surety 1s call'd Adpromifers See Digeſt. J. 17.00 1. De ver larum 
obligation. Leg. g. S 2. & lib. 46. tit. 3, De ſolutionibus & liberationibuss Legi 43. This laſt Law will be quoted in the next 
Chapter $ 1. Note 5. Nevertheleſs theſe to Terms, as well as Fidejulſor, are ſometimes confounded by an Impropriety of 
Speech, common to all Languages. 5 . 12 | 

Our Author, as Mr. HzxTivs obſerves, confounds a ſuhſidiary Security, eall'd Fidejufſer ſuccedanaus, with a 
Ty to indemnify, called Fidejuſir indemnitatis, a Counter-Security, as alſo divers others have done, as appears by 
Mr. THomas1vs's Diſcourſe De fidejufſre indemnitatis, Printed at Hall in 1703 $ 2. This ſubſidiary Surety is 4 
fecond Security, which anſwers for the firſt, and in reſpe& to whom this laſt is look'd upon as a principal Debtor. 
The Roman Law calls him Fidejufſor Fidejuſſoris. Dige- 46. tit. 1. Leg. 8. S 12. & Leg. 27. $ 4. And the firit Surety is 
called Fidejufſor principalis, ibid. 5 2, 4. As for the Surety of Indemnity; the Lawyers mean by him a Perſon that is 
not obliged purely and barely for the whole Debt, but only for ſo mach as the principal Creditor has not paid, 4's. if 
he can recover only one part of his Debt, the Surety ſhall indemnify him as to the other. See Dige#. uli ſupra, 

Leg. 63. & Ab. 45. tit. 1. De verb. obligat. Legs 116. 8 pn Ts 


Add. Phæd. J. 1. fab. 16. b Eæpromiſſoret. 6 Fidejufor indennitatis. « Pades. 


* 


Bur 


= 
But that a Surety ſhould by his bare Con- 
ſent make himſelf liable to a Puniſhment, which 
otherwiſe ought to be inflicted on a Criminal, 


does not ſeem agreeable to thoſe Rules of uin- 


-diftive Juſtice, which ought to obtain in hu- 
man Societies; indeed if a Man knaviſhly in- 
terpoſes himſelf, that the Criminal may have 


an Opportunity of eſcaping Juſtice, he ought 


to ſuffer as much, as it is the Concern of the 
Magiſtrate that the other had not eſcaped his 
Hands; which may ſometimes be capital, eſpe- 
cially if he who thus eſcap'd be like to do more 
Miſchief *. 3 | 
* Farther than this, ſuch a ſubſtitured Death 
is not lawful in the civil Court: For no Man 
has ſo much Power over his own Life, as to 
expoſe it at Pleaſure for no N Advantage, 
but only to hinder another from ſuffering what 
he deſerves. Beſides, the end of Puniſhments 
would be fruſtrated by this means, for the de- 
ſign of them is either to amend the Delinquent, 
or to deter others; but the Surety is not the 
Delinquent, as having not by any A& of his 
derived the Guilt upon himſelf: And as for 
others, they will not be deterr'd from offending 
+ ſeeing an innocent Man ſuffer, but will 
either be moved with Compaſſion, or ſtruck 
with Admiration of ſuch Love and Conſtancy, 
as does not refuſe even Death for the ſake of 
a Friend b ©. 2 | 
It appears therefore that Bail can be no far- 
ther admitted in criminal co _ as a Se- 
curity to the Magiſtrate, whoſe Duty it is to 
that the Damages of the Delinquent 
ſhall be made good, or his Fine paid, or if 
he be abſent, that he ſhall make his Appear- 
ance, ſo that nothing in the mean time may be 
decreed againſt him, as if he. were convict; or 
if he be in Priſon, that he may not be forc'd 


to plead in Chains. And even in thoſe Caſes, | 


* = 


the beſt way is for the Magiſtrate to let the 
Surety know beforchand, what Security be ex- 


2 


\ Cs ges lib. 2. c. 4. 815, 18. 
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peas from him, that ſo he may conſider whe- 
ther his Circumſtances will permit him to ven- 
ture ſo much upon the Honeſty of his Friend. 
The Obligation that Hoſtages lie under, hardly 
ever taking place but in Leagues and civil Govern « 
ment, will be diſcuſs d more conveniently hereafter, 
B. viii. c. 8. {. 6. ES 


XIII. Another uſual way of Security is to 
give the Creditor ſome certain Thing in Pawn, 
till the Debt be paid; the deſign of which is 
not only, that the Debtor may be incited to 
a more ſpeedy Payment for want of his Goods d, 
but that the Creditor * © in Caſe of Failure 
may have ſomething equivalent, and being in 
ag, > co omg need not to be FE He 

rouble an pence of going to Law. 
therefore the Pawn eg = be as much or 
more Worth than the Debt it ſelf. And ſince 
it is deſign'd for the Security of Debts, which 
bear either 4 vulgar or eminent Price, tis ne- 
ceſſary that the Paws ſhou'd have the ſame 
Faculty. So that we cannot approve of the 
Egyptian Cuſtom f s of Pauning the dead 
Bodies of their Parents, altho whoever refus d 
or neglected to redeem them, was proſecuted 
with the utmoſt Ignominy, and deny'd Burial 
after Death * And for the ſame Reaſon it 
ſeems inhuman to ſeize upon the dead Body of 
a Debtor, that ſo his Relations might be ſhamed 
into a Payment of that which otherwiſe they 


were not oblig'd to, 


By the way, is worth obſerving, that in 
the Kingdom of Pegu a Man may Pawn his 
Wife and Children to his Creditor ; bur if the 
Creditor lies with either the Wife or the Daugh- 
ter thus Pawn'd to him, he loſes his Debt, and 
is liable to no other Puniſhment Þ. _ . 


XIV. iven in Pawn are either ſuch as 
eld Increaſe, or ſuch as do not; as for the former, 
tis uſual to allow the Creditor * the Profits, or a 


s M. BARE NOTES on $ XII. 


Mr. BAR. NOTES on H XIII. 


” 


1 The Words of the Inftitutes ire; A utriuſq; gratia datur, & Debitoris, F 1 ei pecunid credatur, & Credja 
bh | 


toris, - que magis ei in tuto fit creditum. 


2 Jus TIN IAA forbad 
obſerves. 


* 7 


3. tit. 15. See alſo about this whole 


diftine. inter emptionem cum pacto retrovend. & contract. pignor. cap. 2. 
2 AK 1 under a rigorous Puniſhment, Novel. 


THoMas1vs's Diſcourſe, De 
60. cap. 1, & 115. cap. 5. $ 1. as Mr. Han Trws 


er 


; Mr. BARE. NOTES on $ XIV. 


1 Called Pactum drnyrinaet, as the Author ſpeaks, and the Digeſts expreſs it thus, Si arixvenc, id af, nutuus pignoris fur pro 


credito, fafta fit, & in fundum & in ades allquis inducatur : eouſque retinet Pa fronen pignoris loco, 


cam in uſuras fruftus percipiat, aut lacando, aut ipſe percipiendo, habitandove. 
F 85 ME No oDT's Obſervations 45. 2. c. 


 &c. Leg. 11.81. | ; 
Ec. c. 2. 6 0, &c. maintains, that by the Natural Law, ind 


as containing the End of the Contract. 
without giving any Account. 
Produce of ſuch 


The Fruits of the Earth are always at the Mercy of the Winds and Tempeſts. 


donec illi pecunia ſolvatur; 
ig lib. 20. t. 1. De pignoribus & hypothecis, 
Mr. TnouAs ius in his Diſcourſe De Accuratd diſtinct. 


ndant on the Civil, the Word Aru is underſtood of itſelf, 

It imports that the Creditor ſhall have the Benefit of the Fruits, be what they will, 

We ſhall examine the Reaſons of that able Lawyer in the Place noted. The Uncertainty of the 

hings as are engaged, is a thing of great Weight; for, as Cicero = co in a Place quoted by Mr. Hzz Tivs,. 
o 


autem res ruſticæ ejuſmodi fint, ut eas 


non ratio, neg; labor, ſed res incertiſfime, venti, tempeftateſy; maderentur. In Verrem, lib, 3. c. 98. & uti See Cod. lib. 4- 


tit. 42. De Uſuris, Leg. 17. 
ct. ſ. 11. n. 2 4 Yi. Lib. 13. t. 7. 7 


trabitur obligatio, ſ. 4. f V. Diodor. Si 
309% Ed. Amſt. * Gaſpar, Balb. 7tiner. 


— 


l 
* 


Þ 44d. Anth. Matth. de erimin. ad 1. 48. D. 4. tit. 14. c. 2. f f 
5. .. 1. De action. pignerat. &, ©. 
ic. L. 1. C. 93. 


„Kc. © V. Gret. L. 2. 
nſtit. L. 3. f. 15. Quibus modis 
s V. Herodot. in Euterp. & Lucian. 4e Luctu. p. 306, 


mY 


certain 


certain proportion of chem in lieu of Intereſt. 
As for thoſe which do not yield Increaſe, they 
generally bargain, that if they be not redeem'd 
by ſuch a Time, the Creditor ſhall have the 


Property of, them: And this is not naturally 


unjuſt, eſpecially if the Pawn does not exceed 
the value of the Debt, and the Intereſt of it; 
or if, provided it exceeds it, the overplus be 
return'd to the Owner. Tho' this the Roman 
Lawyers * never allow of 2; for thus needy 
neceſſitous People might quickly be ſtript of 
all they were worth, through the Avarice of 
their Creditors, being often forc'd to leave in 
Pawn much more than the value of the Debt. 

But it is | reaſonable, that * if the Paws 
be not redeem'd by ſuch a Time, it ſhould 
be look d upon as ſold at a fair Rate ſtated 


then, or ſome time before, by ſome honeſt 


Man b. 
In ſhort, as the Creditor ought to reſtore 


the Pawn upon Payment; ſo while he has it 


in his Cuſtody, he ought * to look after it as 


carefully as his own, and if it may be the 
worſe for uſing, he ought not to put it to 
any Uſe, unleſs Leave be expreſly given him 
by the Bargain. And therefore if 1t receives 
any Damage, or hap to be loſt through 
his Fraud, or want of, at leaſt, common Di- 
ligence, he is obliged to make it good. 


XV. It is a receiv'd * Opinion, chat 4 Pawn 


depoſited can never become one's; own by Pre- 


ſcription e; and the Reaſon is, © becauſe the 
Redemption of a Pawn is ſuch an Action as 
cannot be exerciſed often, but once only. Be- 
fides Preſcription was firſt introduc'd to put an 
End to Sutes, which could not otherwiſe be 
determined, and to ſettle Property which would 


otherwiſe be uncertain. But in the Caſe before us 
there can be no Queſtion in whom the Property of 


the Pawn is, when I poſſeſs it as another's, and it 


evidently appearing upon what account he left it 
with me, I cannot preſume that he had ever relin- 
quiſh'd it. | 

But yet the Caſe may fo happen, as that the 
Debtor may any be debarr d the Power of 
Redemption; as d if when he would have re- 
deem d it, he had been hindred, and has now 
paſſed it over in Silence ſo long, as to create a 
Preſumption that he never deſigns it; or if it 
be very much to the Creditor's Diſadvantage to 
have the Payment continually put off, it can- 


not be thought unjuſt in him to diſpoſe of 


the Pawn as his own; eſpecially if by length 
of Time the Value of - > 4h 1 — 
chang d, ſo that the Crediter would receive leſs 
than he lent, ſhould he admit of a Redemp- 
tion. As ſuppoſe a Man had lent ancther 
1000 J. 100 Years ago, and had received in 
Mortgage a Farm, which was then worth the 
_—_ ; in the mean time the Value of Money 
has ſunk half in half, and therefore now. if 
the Creditor be forced to receive back his 10001. 
he would receive only enough to purchaſe half 
the Farm ; whereas, at the time of Contra& 
it would have purchaſed the whole. 


XVI. The Roman Lawyers diſtinguiſh bes 


tween a Pawn properly ſo called, and a Mort- 


gage ©; the former is the actual Delivery of 
ſome moveable, the latter is the bare Aſſign- 
ment of ſomething immoveable, for Security of 
the Delt: For barely to aſſign over moveables 
as Security, without putting them into the Cu- 
ſtody of the Creditor, would be ridiculous ; for 
they might be removed away, and fo not 


2 Theſe Reſtrictions are no ways neceſſary,” according to Mr. Tuomas1us, ubi ſupre $ 13, bs The Debtor 
k 


pos'd, in this Caſe, to fell his Eſtate for the Sum lent; for which Reaſon he loo 


upon it himſelf 


ſays he, is fup as : 
ent. And ſo after the Time is _— the Creditor becomes full and irrevocable Proprietor of the 


as an Equi Tim 
Thing pawned, and tis the worſe for him, if he fin 


it leſs worth than the Money lent; as it is alſo juſt, that if he ſells it 


for more, he ſhould have the Benefit, at leaſt, if it be not otherwiſe agreed on, or the Laws of Charity do not oblige 


him to recede from his Right. 


3 See Cod. lib. g. tit. 35. De pactis pignorum, & de Lege Commiſſorid in pignoribus reſcindend&. 
4 The Words of the Digeſts are, Poteſt ita fort fan's datio, hypothecarve, ut fi intra certum tempus non ſit ſoluta pecunia, 
a 


jure emptoris poſſideat rem juſto pretio tunc eftiman 
Ubi ſupra, Leg. 16. $9. 


m: hoc enim caſu videtur, quodammodo conditionalis e venditio. Digeſt. 


5 Ea igitur, que diligens Paterfamilias in ſuis rebus præſtare ſolet, à creditore exiguntur. Digeſt. lib. 1 3. tit. 7. De 
Pigneratitia actione, Leg. 14. See Mr. NoopT's Probabilia Juris, lib. 1. c. 4. libs 4. c. 3. & Obſerv. 2. 13. But 


if without his Fault, the Pawn be loſt, or deſtroyed by a 


chance, he ſtill preſerves his Right, who remoy'd it 


only from the other Goods of the Debtor. 2uam ¶ diligentiam exastam] ff ayer" ak & aliquo fortuito caſu rem 


amiſerit, ſecurum eſa, nec impediri creditum petere. Inſtitut. lib. 3. tit. 15. 84 
expreſſes himſelf a little differently, and ſuppoſes, as I think, without Neceſſity, that in Things 
n 


Right of the Creditor to the Thing paw 


Mr. BAR B. NOTESon ( XV. 


The Wattens of the Roman Law are not agreed about this; and the common 


HOMASIUS 201 ſupra, 5 17, 18. 
that Ya a Profit, the. 


is a kind of Property, tho* revocable. 


Opinion, for the moſt part, 


is, that Preſcription preyails in the Caſe of Pawns. See Gxorivs, ib. 2. c. 4.5 15. to which Place the Author 


alludes, 


aP.C.L.8. t. 35. De pattis pignorum, & de lege Commiſir. in pignorib. reſcind. 


t. 1. De pignorib. & hypothecis, &c. |. 11. f. 1. & le 16. f. 9. . c. 
5 8 ; 9 Grot. J. 3. 6. 12. / uit. puts this Caſe. 8 


Act. 
actionib. ſ. 7. 


222 


| J. D. L. 20. 
L. 4. t. 24. de Pigneratitid. 
V. Inſtit, L. 4 . 6. De 


anſwer 


— — — 
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526 By what means Obligations Book V; 
anſwer the End for which they were affigned . fices to affign ſuch an immoveable for Sect curity 43 
This way of Mortgage is very uſeful among as cann't be taken away, and of which the 
Subjects of the ſame State; for it being ab- Law at any time can give Poſſeſſion. | 
ſolutely neceſſary that they ſhould frequently | | - 
| borrow of one another, and as neceſſary that In the State of Nature ſuch Mortgages are 
the Payment ſhould ſometimes be put off for needleſs ; for if the Deltor refuſes Payment, the 
a conſiderable Time, there would not be move- Poſſeſſion of the Mortgage aſſigned in Security 
ables enough for ſufficient Security; and ir muſt be detained by Force of Arms, Where- 
would be too hard to oblige the Borrowers im- as in that State, without ſuch a particular Aſ- 
mediately to part with their immovealles, as ſignment, it is lawful to ſeize on any thing 
their Houſes, or Land ®. And therefore it ſuf - that belongs to the Debtor. 


Mr. BA RB. NOTES on $ XVI. | 

Their Words are, Pignoris adpellatione eam proprit rem contineri dicimus, que fimul etiam traditur creditori, maxime 
i mubilis fit. At eam gue fine traditione nuda conventione tenetur, proprit — adpellatione contineri dicimus. In- 

ſtitut. lib. 4. tit. 6. De Action. $ 7. In fine, as to this whole Matter of Pawns and Mortgages, we may conſult 
Mr. DaumarT's Civil Laws in their Natural Order, Part 1. lib. 3 tit. 1. See allo Mr. Noopr's Prolab. Jur. 
lib. 1, cap. 8. & lib. 4. cap. 10, 11. & Ob. 2. 8. where he correts ſome Laws, and there we may ſee, among 
_ other things, that according to the Pretorian Law, a Mortgage was made and concluded alſo by a ſingle Agree- 
ment. ; 


Compare Exod. xxii. 26, 27. Deut. xxiv. 6. Job xxii. 6. xxiv. 3. Prov. xx. 16. & D. L. 20. t. 1. 
4 6, 7. D. de Pignor. &c. Diodor. Sic. /. 1. c. 79. C. lib. 8. t. 17. L. 8. Autbent. Agricultores que res pign 
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CHAP. XI. 


By what means Obligations ded upon Compact may be 
8 ol cdl. 


1. The moſt natural Way of diſſolving an Agreement ix. The Knavery of one Party frees the other from 
is #0 perform the Things agreed on. his Obligation. 

11. What if one pays a debt for one who knows not of it? x. As alſo a Change of that Condition on which the 
11. To whom muſt we pay? Obligation was founded. | EY 
iv. What muſt be paid? | * | {xt. How an Obligation ceaſes by Time. 

v. To whom and by whom may Compenſation be made? I xII. And how by Death. . 

vr. Where it may be uſed. | xn. Of Delegation. | 
vii. A Debt is paid by a Releaſe. xrv. Of Confufion. — 
vii. How an Obligation is made void by a diſagreement . xv. Of Novation. | | | 


E come now to ſee by what means Obli- Nature are all thoſe Contracts which relate to 
tions thus founded upon Compa& may common mercenary Work, ſuch as may be done 

be diſſolv d. The moſt natural Way is the as well by one as by another ; as alſo thoſe 
Performance of the Covenants; for that being which * concern conſumable Commodities, which 
done, the Obligation ceaſes of courſe. And here if we do but get our ſelves poſſeſs d of, it is indif- 
we may obſerve, that ſome Obligations are * ſo ferent by what Hand they come to us. In ſuch 
| Inherent in a Perſon, that they cannot be per- Caſes, altho' it be moſt natural for the Debtor 
form'd by any other 2: Whereas ſome may be himſelf, or ſome other by his Order, to pay and 


done by Proxy, it being all alike to the Party con- perform according to Agreement, yet the Creditor 
cern d, by whom they be perform d. Of ſuch a ought to acquieſce, if any other Man diſcharges 


| Mr. BazBEYRACS NOTES on Chap. XI. $1 

r Tollitur omnis obligatis ſolutione ejus quod debetur, Inſtit. L. 3. t. 30. Quib. mods tollitur oblig. princip. See Digelt. 
Lib. 46. tit. 3. De Solut. & Liberat. | | | 

= See what is ſaid Lib. 1. Chap. 1. $19. upon the diſtinction of a communicable and incommunicable Power. 

3 As when one gives another a Garment, or a Cheſt, Ec. to make, for it implies, that the Taylor or the Carpenter ſhould do 
the Work themſelves, or procure it to be done by ſome other of their Trade; unleſs it be agreed, That he that takes the Work 
ſhould do it himſelf, or there be ſome great Inequality between his own Ability and the other Workman's, whoſe Aſſiſtance he 
uſes, Si cui locaverim faciendum, quod ego conduxeram, conſtabit habere me ex locato actianem. Digeſt Lib. 19. tit. 2. Lacati con- 
dutti, Ic. Leg. 48. Irene. Inter artifices langa differentia eft, & ingenii & nature, & dodtrinæ, & inſtitutionis. Ideo fi navem 
2. ſe fabricandam quis promiſerit, vel Inſulam ædiſicandam, Fofſamve faciendam, & hoc ſpecialiter actum eſt, ut ſuis operis id perficaat 3 
fidejuſſer ipſe edificans, vel faſſam fodiens, non conſentiente ſtipulatore, non liberabit reum. Lib. 46. tit. 3. De ſolut. & liberat. Leg. 3+ 


— —— 


a See above in B. 1. C. 1. f. 196 = | for 


7 


4 for the Debtor; I ſay, for the Debtor, for who- 
ſoever pays * upon his own Account, and not 
the Debror s, does not releaſe him 2. But in 
caſe of Suretiſhip, if the Principal diſcharges the 
Obligation, he releaſes both himſelf and the 


Surety. Whereas if the Surety pays the Debt, the 


Principal is indeed releas'd from the Creditor, but 
at the ſame Inſtant becomes indebted to the Sure- 
ty 7; even altho this Payment was made without 

II. But if a Man pays a Debt for another with- 
out either being his Surety, or having his Order 
for it, can he recover what he has thus paid of 
his own Head? In which Caſe we muſt diſtin- 

iſh whether he made this Payment againſt the 


other's Will, or only againſt his Knowledge. In 


the former Caſe tis plain he cannot recover it; 
For how can any one impoſe an Obligation upon 
me againſt my Will, which ought to be founded 
upon Conſent > But becauſe no Body is preſum'd 


to throw his Money away, we ought to conſider 


further, whether he defign'd what he thus paid 
as a-Gift to the Creditor, or not: If he did; 
the Debtor is not concern d in it: But if he did 
not deſign it as a Gift; we ought to ſuppoſe, that 
he did ir to transfer the Creditor's Right and Title 
againſt the Debtor upon himſelf, And altho the 


may put in his 
ceptable to him, and that he is not willing to 


CRHAE XI. founded upon Compact may be diſſolved, 527 


Creditor, at the Payment, knew not of his Deſign, 
bur receiv'd the Money as paid in the Name of 
the Debtor; yet if he who paid it cannot recover 
it of the Debtor, the Crediter ought in Equity either 
to refund what he thus receiv'd, and ſtill preſerve 


his Action againſt the Debror, or elſe to give up 


his Title to- the other ; eſpecially if he may be 
preſum'd to have made his Payment in hopes it 
would have been acceptable to the Debtor. Upon 
which account the Roman Law allows him an 
Action for Bufineſs done b: But ſince the Debrcr 
tons, that it was not ac- 


owe this other Perſon ſuch a Kindneſs, his beſt 
way would be to? ſuppoſe that his Creditor has 


given np his Title to him, and to deal with him 


accordingly.  'But if a Man ſhould lay out any 
Expence upon another's Goods, without his 


Knowledge, he * may keep the Goods as a 


Pledge till the Expences be repaid him, unleſs the 

e e is capable of being taken away from 
m. | 

III. No Payment or Satisfaction of any Obli- 

2 ought to be made but to the Creditor him- 

elf, or whom he has order'd to receive it in his 

Name *; and if 1 pay another by Miſtake, 


the Creditor's Title nevertheleſs ſtands good; bur 


4 If the Debtor does not at all conſent. Nec intereſt quis 08 : utrum * 2 * 2 an alius pro eo, liberatur enim & 
18, 


% ſolvente, —— ide ignorante debitore, vel invito eo ſolutio fiat. The 


y the Lawyets, becauſe he can do 


better for the Perſon who is ignorant of what is done for him, than the contrary. Solvere Rack. fog oF invito cuigue licet: 


cum ſit jure tivili conſtitutum, licere etiam ignorantis invitique meliorem conditionem facere. Di 


liber. 8. 53 . 


. Lib. 46. tit. 3. De ſolut. & 


For as the Roman Lawyers ſpeak in the Law, here quoted by our Author, What a Man Pays in his own Name does not free 


the Debtor, 3 tit. 3. leg. 31. Moreover, we ought to obſerve, that according to the 
followed by our Author in this Place; the Terms, Debt, Creditor, Debtor, and Payment, do not only re- 


is very ſuitable, 


e of the Raman Lawyers, which 


ſpect the Obligation of thoſe who owe a Sum of Money, or ſome other Thing capable of an Equivalent, but in general, 
ſe Engagements which we may be under upon any other Account, as in a Contract of Hiring, or Truſting, Cc. Creditorum 


PPP er Lt OL I Er ES ORR 


adpellatione non hi tantum accipiuntur, qui pecuniam crediderunt, ſed omnes, quibus ex qualibet causũ debetur. Digeſt. Lib. 5o. tit. 16. 
De verborum ſignif. Leg. 11. Credendi generalis adpellatio eft : ides ſub hoc titulo Prætor, & de commodato & de pignore edixit : 
Nam cuicunque rei adſentiamur alienam fidem ſecuti, mox recepturi quid ex hoc contractu, credere dicimur, Lib. 12. tit. 1. De rebus 


creditis, &c. Leg. 1» Solutionis verbo ſatigfactionem guoque omnem accipiendam placet, ſolvere dirimus eum, gui fecit, guad facere 


promifit, Lib. 50. tit. 16. de verb. ſignif. Leg. 176. Ser alſe, Lib. 46. tit. 3. de ſolut. & liberat. Leg. 54. 8 
s So the Law is, Item fi reus ſolverit, etiam ii, qui pro es intervenerunt, liberantur. Idem ex contraria cantingit, fi fidgjuſer 
ſelverit; non enim ipſe ſalus liberatur, ſed etiam rents. Inſtitut. ubi ſupra. In omnibus ſpeciebus liberationumt etiam acceſſiones libe- 
rantur; puta adpromifſores, hypothece, pignora : preterquam quod inter creditorem & adpromiſſores confufione facta reus non libera- 
tur. Digeſt. Lib. 46. tit. 3. Solut. & Liber. Leg. 43. LA 219 
7 See Digeſt. Lib. 17. tit. 1. Mandati vel contra Leg. 29. & 40. 


Mr. BAR B. NOTES on 5 IL 8 

r Eſpecially if the Debt were not very lawful or clear. See Mr. Daum aT's Civil Laws in their Nat. Order. Part 1. 
Lib. 4. Tit. 1. Se. 3. S 2. We may alſo conſult the reſt of that Title, where the whole Matter of Payments is handled. 

® But that is not to pay for another, and ſo this Caſe is nothing to the purpoſe. 
3 The Author refers us to this Law, Cum pecuniam ejus nomine ſolveres, qui tibi nibil mandaverat, negotiorum geſfo- 
rum attio tibi competit. Cum ea ſolutione debitor d creditore — At: nif Fd _ debitoris interfuit, eam pecuniam non ſolvi. 
Digeſt, Lib. 3. tit. 5. De negotiis geſtis, Leg. 43. But there he only is ſpoke of, who pays at the Requeſt of the Debtor ; 
whereas our Author is treating of the Caſe where payment is made againſt the Will of him whoſe Debt is acquitted; for it is 
certain, as Mr. Her Tivs obſerves, that by the Roman Law no Man could have an Action for Bufineſs done, againſt a Man for 
whom he has paid againſt his Will. See Digeſt. Lib. 3. tit. 5. De negotiis geftts, Leg. 8. S 3. as alſo, Lib. 17. tit. 1. Mand. 
vel contra, Leg. 6. $ 2. Leg. 40. & Cod. Lib. 2. tit. 19. De negotiis geftis, Leg. 24. Here is ſome C n in the Senſe, 
which makes one ſuſpect that the Author, or Printers, have left out ſome Words, if not a whole Sentence. See the next Note. 

4 The Author ſhould have ſaid, Againſt his Will, and his Prohibition, and he hath written unawates, pro ignorante, for 
pro invito; and perhaps he put the one for the other, if there be not a greater Omiſſion here, for the Word ignorantis is met 
with again in the next Sentence, and we cann't ſee why the Author ſhould paſs clearly from the firſt Member of the diſtinction 
to the laſt, and not particularly treat of this. | ; p | 
| See Lib 4. Chap. 13: $13. I don't ſee well what this Period does here, having no relation almoſt to the Subject. 


Mr. Bars. NOTES on 5 III. 


1 The Words of the Digeſts are, Solutam pecuniam intelligimus utique naturaliter, fi numerata fit creditori. Sed & þ 5 
as alii ſolvetur, vel creditori ejus, vel futuro debituri, vel etiam ei donaturus erat: abſalvi debet. Digeſt. Lib. 46. tit. 3. De 
lutionibus, Cc. Leg. 49. | 1 nee 


2 Nam quod quis ſuo nomint ſolyit, non debitoris, debitorem non liberat. D. L. 5. 6 3.4. 31. princ 75. 


d V. L. . 
De negotii; geſtis, l. 43. G ult. 12 


2 22 4 i then 


4 ** 1 — —— 


es of the Dire are, Julit 


ftratione & pericula 
| Analogy or 


2 105. of D. B. 46. tit. 3. 


then I may recover of the other what I thus paid Way of ending the Sute, than by foreing 
him The Creditor is here preſum d to be ca- tor to pay | TOE ac? 
” .,- *Tis manifeſt that the Creditor only can remit the 
of the Affair in Debt, and not his Servant or Steward, without his 


ible of managing his on s „ and to 
ve a perfect Underſtanding 
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9 
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$28 | B what means) Obligations'\ Boo V. 


I g the Deb- 


y an Equivalent. 


hand. For otherwiſe ĩt would be to throw. Money expreſs Order. But if the Debtor's Steward tranſ- 
| acts with the Creditor, and compounds for leſs than 
IV. Beſides, the very Thing muſt be paid that the whole, the Gain does not redound to the Stew- 
was bargain'd for, and not another in its ard, but to his Maſter; and it would be Theft 
ſtead 2; it muſt be paid entire, not man- and purloining in the Steward, if after having com- 
pounded with the Creditor, he ſhould: bring the 
and . Place appointed: eſpecially if it be the whole Debt in his Accounts, and put what he got 


away rather than to make Payment of it. 


gled ; not partially, nor piecemeal ; at the Time 


Creditor's Intereſt to have it paid here rather than 
there, and at ſuch a Tims rather than at another; 


of the Debtor, being willing to receive Part ras 
„ at another Place rather than 


ther than W CE I: | | 
no where, and after the Time expired rather than tellius d took to pay his Debts was very ſcandalous; 
never. Tho ſometimes Equity requires that the when he went to Germany he was ſo intangled, | 


by Compoſition in his own Pocket. 


| The Creditor is ſuppos d to be ſatisfied, if he ac- 
for the Time is part of the Price. Let any of cepts of a Pawn as Payment, or takes it in Truſt 
theſe Conditions may be ſuperſeded. by a new A- till Payment be made, or if it be fold, and the 
greement, which the Creditor is ſometimes fore d Price receiv'd in lieu of the Debt. And if a Man 
to comply with, through the Poverty or Knavery owes Money by ſeveral different Bonds, and * pays 


part, the Payment ought in Favour to be applied 
to the moſt burthenſome ce. The Way which Vi- 


that 


Payment be put off and accepted in Parcels, when his Creditors would ſcarce diſmiſs his Perſon upon 
it cann t be perform d immediately, or all at once. any Security; who a little aſter, when he was made 
Thus the Athenians having made a Vow to ſacri- Emperor, and return d to Rome, hid themſelves. 
fice to Diana as many Goats as they ſhould kill But he order d them to be brought before him, and 
Enemies, when they could not procure ſo many in told them, That he had reſtor d them Safety jor their 
the whole Country, they decreed to facrifice 500, Money, and demanded back the Bonds and Inſtru- 


every Lear b. 


Digeſt. Lib. 12. tit. 6. De condict ion indebiti. Leg. 65. 8 


Sometimes too there is no other ments of Contract. 


12 tanium quod omnino_nen dibetur, ed & quad alii debetur, & ali aur. 


7 So we cann't pay a Pupil without the Confent of the Guardian ; Pupille folwi Ane Tutoris Auttoritate non poteſt. ; Digeſt, 


Lib, 46. tit. 3. De Solut. & Liberat. Leg. e 


2 ).. Bars. NOTES en $ IV ee e 
See the Law quoted above, Chap. 7. $ 1. Note 3. 80 that he who owes Money cann't, unleſs the Creditor agree to it, 


make over any Debt to him in payment: Zum,  guo mutuam fumpſi/ti pecuniam, in ſolutum nolentem 2 nomen Debitoris tri, | 


compelli juris ratio non 


Diſcourſe, | 
2. Atleaſt, if (as 


ittit. Cod, lib. 8. tit. 43. De Solution. & Liberation. 
$ 3. Note 1. and $ 6, 7. upon the ſeveral Species in which a Payment of Money lent, may be made. See 

7 » De pretio us in res fungibiles non cadente, Chap. 2. 5 3, &c. a 5 
| 1 Romas La eee eee ee to conteſt the other part of | 
the Judge may and ought to oblige the Creditor to receive what the: Debtor offers him without prejudice to the reſt: 


. 16. See what 


de Mr. THomaovs's 


the Debt, for in this Caſe 
uidam 


exiſtimaverunt, neque eum qui decem peteret, cogendum quingue accipere, & reliqua perſequi : neque eum, qui fundum ſuum diceret, 
partem duntaxat judicis perſequi: Sed in utraque cauſa humanius fucturus videtur Pretor, fi actorem a, 0g ad actipiendum id, 


guad offeratur : cum ad officium ejus pertineat lites diminuere. Digeſt. Lib. 12. tit. 1. De rebus creditis, 
it ily behoves the Creditor to be entirely ſatisfied, ee ie eee, yarns? 
otherwiſe agreed on, Quia ſæpe & ſolutio & exactio partium, non minima incommoda habet. Di 


21. 


reover, as 
rt of nt, unleſs it be 
igeſt. Lib. 10. tit. 2. Famil. 


erciſcundæ, Leg. 3. See Lib, 22. tit. 1. De ſuris, &c. Leg. 41. $ 1. Lib. 20. tit. 1. De pignor. & hypoth. Leg. 19. Finnius 


on the Inſtitutes, Lib. 3. tit. 30, princip. Num. 


* 


es. | 
The Words of the Digeſs are, Is gui certo | dare promittit, nullo alio loco, quam in quo promifit, ſolvere, invito ſtipulatore, 


| oteft. Digeſt. lib. 13. tit. 4. De eo, quod certo laco dari oportet, Leg. . 
MH, 1 — n Yet Payment may be made before the Time, a lon- 

btor, that he may diſcharge his Debt with leſs Inconvenience 
romifſori liberum relingui 


Creditor's Benefit, 


4 The Fime was one part of the . 
ger Time being granted ordinarily for the advantage of the 


to him. Quod certa die promiſſum eſt, vel ſtatim dari poteſt : totum enim medium tempus ad ſolvendum 2 
intelligitur. Digeſt. Lib. 46. tit. 3. De ſalut. & liber. Leg. 70. Yet ſometimes the Term is fixed for 


and in that Caſe he may refuſe Payment. See Dige/#s, Lib. 46. tit. 1. De verb. ablig. Leg. 122. 
M. HznrTws 2 Digeſt. 17. Tit. 1. Mandati vel contra, Leg. 10. 8 3. Leg. 20. and Lib. 26. Tit. 8. De admini- 


utor. vel Curat. Leg. 58. pr inc. 


But in the laſt he treats of Tutors and Curators, who trade with their 


Pupils 1 and in the two firſt of them who take upon them a Commiſſion freely, ſo that they caun't be applied, but by an 


Dijpen atores. 


on tion, to what our Author ſays of them who are the Servants or Stewards of the Debtor, Mini/tri aut 


hat is to ſay, If, for Example, of two Debts one be contended and the other clear, the Payment ought not to be made 
to the firſt, but the laſt. In like Manner Payment ought rather to be made of a Debt, which, if it be not diſcharged, will bring 
ſome Trouble on the Debtor, or a Condemnation to Damages and Loſs, or concerns his Reputation, than of another from which 


the like Co 


are not to be feared, and ſo of a Debt with a Security rather than without one; of a Debt which is ow'd 


in his own Name, rather than where he is only a Security ; rather of a Debt for which he has given a Pawn or a Mortgage, than 
upon his bare Promiſe: rather of a Debt for which the Time is come, than for that whoſe Time is not come; rather of an old, 


than new Debt; rather of a real and ſingle Debt, than of a Conditional. 


Quotiens quis debitor ex pluribus cauſis unum debitum 


folvit : eft in arbitrio ſolventis dicere, quod potius debitum voluerit ſolutum : & quod dixerit, id erit ſalutum. Poſſumus enim cer- 
tam legem dicere ei, quod folvimus. uotiens vero non dicimus id quod ſolutum fit, in arbitrio eft accipientis, cui potius debits ac- 
ceptum ferat, dummodo in id pra , . in quod ipſe, fi deberet, efſet ſoluturus, i. e. in id debitum, quod non eft in controver- 
ia aut in illud, quod pro alio quis fidejufferat, aut cujus dies nondum venerat. Et magis quod meo nomine, quam quod pro alio fide- 


jufſoris nomine debeo, & potius, quod cum pæna, quam quod fine pernd dcbetur ----- potior habebitur cauſa — pa 


infamia debetur ------ gue ſub hypotheca, vel pignore contracta eft ----- vetuſtior contractus ante ſolvetur. 


De folut. & liberat. Leg. 1. 4, 97. 


4, que ſub 
46. Tit. 3- 


a Vid. Martial, L. 6. Ep. 5. * : b Xenophon ie: dae. & Kvpe, p. 178. Otherwiſe concerning the Time of P yment that 
ſolutio 


ann. 69. | 


&. uid to be obſerv d. 


F. D. ubi ſupra, J. 1, 4, 97. 


« Y. Xiphilin. 
V. The 


= * - we „ 
— 


Cub. XI. founded upon C 


Vi. The Obligation is ſometimes releaſed by 


2 Compenſation, which is by oppoſing Debt to 
Debt, or when a Man ceaſes to owe me, becauſe I 


oY owe him as mnch of the ſame Kind. 


For ſince as much (eſpecially in conſumable Com- 
mo dities) is the ſame, and where the Debts are mu- 
tual, if I receive, I muſt immediately refund as much : 


Therefore to abridge ſuch needleſs Payments, tis 


moſt convenient for each Party to pay himſelf by 
retaining his own **; eſpecially ſince there is no 
Paying and Receiving without ſome Trouble in 
it: And it would be very imprudent in me to pay 
firſt when I need not do it, and ſo to put it in 
the other's Power to be behind hand in his Payment 
to me. | | 

But this Compenſation does not take place, but 


between thoſe who are Creditors and Debtors to each 


other; for * if I have ſo much due to me from a 
third Perſon, I cannot obtrude that upon my Cre- 
ditor for Payment, unleſs this Third and he be 
join'd in ſuch a Partnerſhip, as to have all their 


be look d upon as one and the ſame 
Patrimony. Nay, if they be Partners in on Sort 
of Commodity only, + Compenſation. will take 
Place, if one be my Debtor and the other my Cre- 
ditor for no Omen for ſo far they are to 
be eſteem'd the ſame Perſon. So, if I owe Money 
to him who is my Debtor s Heir; or, if the Cre- 


Obligations and Rights in common ; for then their 
—— 


ditor of him whoſe Heir J am, is indebted to me, 


3 Compenſation may take Place. And thus I may 
oppoſe Debt to Debt, altho my Creditor is againit 
it ; for with what Face can he demand mie to pay 
him, when he declines paying me? | 
Since this Way of Compenſation cannot be put 
in Practice, but between thoſe who are mutually 


in Debt to one another, it follows, that I cannot 
oppoſe to my Creditor what he owes another, 


* whoſe Agent I am, without his expreſs Or- 


ders. For tho' a Man intruſts me with the intire 
Management of his Affairs, I am not therefore to 
reckon his Things as my cwn, and by that Means 
make Compenſation for my Debts ; tor perhaps he 


had rather have another Man his Debtor than me. 


Nor if I truſt my Affairs to another, do I thereby 
take his Debts and Obligations upon my ſelf; thus 
v. g. ſhould Caius enjoin me to exact his Dues 
of Seius, whoſe Debtor I my ſelf am; neither can 
Seius, without Cains's Leave, compenſate his Debt 
with mine, and under that Pretence refuſe Payment 
(for what has Caius to do with my Debt?) 
Neither can I take the Debt upon me inſtead of 
Seius. So one that is indebted to a Minor cannot 
make Compenſation of that which the Guardian 
owes him: nor can the Guardian releaſe his Debt 
by oppoſing it to that which his Creditor owes the 
Minor ©, | 7 
On the other hand, if one that is bound for 
another, be call'd upon for the Debt, he may 
oppoſe by Way of Compenſation, not only what the 
Creditor owes to him, but alſo what he owes to the 
principal Debtor z and this even againſt the Know- 
ledge and Will of the Principal : For ſince the Cre- 
diror cannot refuſe ſuch a Compenſation from the 
Principal himſelf, why ſhould not the Surety have 
the Advantage of it? And ir would not be fair in 
the Principal to be againſt it, fince he is oblig d to 
repay what the Surety thus lays down for him. 
VI. But in conſumable Commodities Compen- 
ſation does not regularly take place, but in thoſe of 
the * ſame Kind, and that too, not till the Time 
of Payment is come, or * paſt 4; and therefore 


% 


Mr. Bars. NOTES on & V. 


The Words of the Dige/ts ate, Compenſatio ef aebiti & crediti inter ſe contributio, Digeſt. Lib. 16. Tit. 2. De com- 
penſationibus, Leg. 1. Si cauſa, ex qua compenſatur, liquida fit, & nom multis ambagibus innodata, fed poſit judici facilem ex- 


itum ſui præſtare, Cod. lib. 4. Tit. 31. Leg. 14. 81. 


: ® The Digeſts ſo direct, Unu/quiſque creditorem ſuum, eundenique debitorem, potentem 


um 
compenſatio neceſſaria eff, quia intereſt noftra potius non ſolvere, quam ſolutum repetere, Pigel. ubi ſupra, Leg. 2, 3. Dol facit, 


gui petit quod redditurus eff, lib. 44. tit. 4. 


3 The Digefts ſo order, Creditor compenſare non cogitur, quod alii quam debitori ſus debet: guampir creditor ejus pro eo, gui 
convenitur ob debitum proprium, velit compenſare, Digeſt. de compenſationibus, Leg. 18.S 1. See alſo Leg. 16. princip. & Cod. 


Lib. 4. Tit. 31. De r OI Leg. 9. 
4 So the Digeſts ſpeak, Si dus rei promittendi ſocii non fint : 
Digeſt. Lib. 45. tit. 2. De duobus rei, woe ee Leg. 2. 


Non proderit alteri; quod ſtipulator alteri reo pecuniam debet, 


This hath Place by the civil Law, when the Heir will not enter upon the Inheritance, till an Inventory is made, becauſe 
he will not repreſent the Dead in all Things, but will only be obliged to expend ſo much as may be the Value of the Inheritance. 


See Cob. Lib. 6. Tit. 30. De Fare deliberandi, Leg. 31. $ 
when the Debtors or Credt r & 


4, 9. Upon the whole, a Compenſation is made at all Times, 
itors come into the Rights or Obligations of a Third. 


For then is he Procurator in rem ſuam, as the Roman Lawyers ſpeak. In rem ſuam Procurator datus, poſt litis conteftationem, 
i vice mutud conveniatur, æguitate compenſationis utetur. Digeſt Lib. 16. Tit. 2. De compenſat. Leg. 18. 
7 So the Dige/ts, Id quod pupillorum nomine debetur, i Tutor petat, non poſſe compenſationem objici ejus pecuniæ, quam ipſe 


Tutor # nomine adverſario debet. Digeſt, ibid. Leg. 23. 


he Digeſts lay, Si guid a fidejuſſore petatur, æguiſimum eft eligere deju orem, quod * quod reo debetur, compenſare 


malit : ſed & fs utrumque compenſare velit, audiendus eff, Ibid. Leg. 4. See the precedent 


WE, Mr. BARB. NOTES or & VI. | 
* In Reality, the Compenſation ought to anſwer the Debt, for the Debtor is obliged to render the Thing in that Manner. 


Cum quid mutuum dederimus, etfi non cavimus, ut equt bonum nobis redderetur, non licet debitori deteriorem rem, qua ex eodem 


genere fit, reddere : veluti vinum novum pro vetere.» Nam in contrabendo, quod agitur pro cauto habendum eff. Id autem agi in- 


telligitur, ut ejuſaem 7 of & eadem bonitate ſolvatur. Digeſt. Lib, 12. tit. 1. De rebus creditis, &c. Leg. 3. As to the 


Quantity, altho? the 


t be on each fide unequal, ſo that a Compenſation cann't be fully made, yet the Compenſation may 


make the Debt leſs, and ſo acquit him of the greatneſs of it. Si conſtat pecuniam invicem deberi, ipſo jure pro ſoluto compen/ationem 


haberi oportet ex es tempore, ex quo ab utraque parte debetur, ut 


apud alterum eſt, uſure debentur, fi modo petitio earum ſubfiſtit. 


So the Digeſts ſpeak, Quod in diem debetur, non compenſabitur, antequam dies venit, quanquam dari oporteat. 
V. D. bid. L. 23. 


tit. 12. De compenſat. Leg. 7 


J. Grot. J. 3. c. 19. / 15, &ch 
4. l. 7. D. B. i. 4 * 


2 L. 2, 3. D. 4. 1. Dole farit, qui petit quod redditurus of. 


_ quoad concurrentes quantitates, ejuſque ſolius, 9 amplius 


Lib. 4 tit. 31. De compenſationibus, Leg. 4+ Dig. Lib. 16. 


ovet, fi paratus eft compenſare. Ido 


_— —— — 


— — 
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Things of à diſſerent Sort or Quality cann t be paid 
| Compenſation, as a NN Wheat for a Buſhel 
of Oats, or a Hogſhead of Rheniſh for a Hogſhead 
of Port Wine; nor Things of a different Species, as 
this Horſe for that Ox; nor of a different Kind, 
as a Sheep for a Gooſe; nor a Species for a Thing 
indefinĩte of the ſame Kind, or for an indetermi- 
nate Quantity, as Bucephalus for a Horſe, 6r a Veſ- 
ſel of Oyl. Let the Roman Lawyers admit of 

Compenſation, where the Particulars are not aſſign d, 
but the ſame Sort and Quality is owing on cach 
fide, as if I had promis'd you a Horſe in general, 
and you happen to be Executor to one that leaves 
a Horſe to me in Legacy. But, yet even in the 
former Caſes, each Party may rate their Debt, and 
then pay them by Compenſation. And yet, where 
Debts are thus reciprocal, the Obligation is ra- 


cher ſuſpended, than taken away, by withhold- 


ing what I owe another, till he pays what he 

owes me. But Work for Work, or Work for 
Goods, will not admit of Compenſation at the ve- 
ry Inſtant that it ought to be perform d; for that 
would fruſtrate the very * End and Deſign of ſuch 
Contracts. | YO | 
But if each Party releaſe the other, the Obli- 
gation ccaſes upon another Principle, viz. Mu- 
wal Diſagreement ; ſo allo if I ceaſe to be oblig d, 
becauſe another, who. ought firſt to * 5 his 
Part, omitted it, it is not by reaſon of Compenſati- 
on, but becauſe the Condition, upon which the 
Obligation was founded, does not appear. But 
if my Work has been neglected by the Party that 
had undertaken it, I may rate it, and ſo bring it 
into Compenſation. Nay, I can oppoſe to a Debt 
an equiyalent Damage, or a Fine adjug d to me 


H By what meats Obligations. Boo V. 


@ 


Eſtate does not as yet appear 


for any Injury done by my Creditor. : "Bur if two 


Perſons be at Law, and while the Cauſe is p 


4 


pending, ſtrike up a Bargain, neither can op 


the Law-ſute, or the Charges of it, to the other 
23 v. g. ſuppoſe I am at Law with another for 
an Eſtate, and during the Sute fell him a Houſe, 


he cann't impute to me as Payment the Eſtate, 
or the Expences he has been at about it; for the 
to be his, and the 

Nature of the Thing ſhews, that the Bargain was 
made without any Tied to the Catife depend- 


0 for that Sort of Compenſation, which cancels 
former Favours by ſubſequent Injuries, Seneca 
diſcourſes largely of it b. So alſo equal Inju- 
ries may, by Compenſation *, be up on both 
ſides, 2 the Right of the Magiſtrate be not 


VII The Obligation ceaſes alſo when the Cre- 
ditor, or he who has a Title to ir, forgives it; for 
tis evident any Man may recede from his own 
Right, and when the Right has been made over 
to another, there too the Obligation ceaſes upon 
that other's forgiving it. And as at firſt I cannot 
ſtand oblig d, if the other Party refuſes to accept 
of it; ſo neither can I continue bound, if he 
thinks fit to cancel the Bond. But this only in 
Caſe no Third Perſon is injur'd by it; for other- 


wiſe he alone cannot releaſe me, altho I was im- 


mediately oblig'd to him only 

This Releaſe is perform d either expreſly, or ta- 
citly ; to the former belongs what the Roman Law 
calls Acceptilatio, an Acquittance or Diſcharge, by 
which the Perſon acknowledged himſelf to have 
receiv'd what indeed he had not; as alſo the 


This is a Term borrowed from the Romer Law, which allows Retention in ſeveral] Caſes, where the Things due on 
both ſides are not of a ſort, See Cui ac1v 8's Obſervat. viii. 2. xv. 12. xviii. 10. Vinnius upon the Inſtitutes, Lib. 4. tit. 6. 
De a#ionibus, $ 13. and Mr. NoopT's Probabilia Faris, Lib. 3. Chap. 9. | | | 

4 For Actions are not capable of being put in the place one of another, as Things are; they cann't be reduc'd to an Eſtima- 
tion reſpectively, ſo that it be all one to a Perſon, whether he do what he hath promiſed or not, provided he be diſpenſed 
with, to do or give what he hath promiſed in his Turn; and likewiſe it be indifferent either to receive the Thing it ſelf which 
is due, or another of equal Value. So when any one engages to do any thing for us, we can depend upon nothing, becauſe 
he'll endeavour always to evade his Engagements under a pretence of ſome Compenſation due to him from us, and for which he 
will labour to get at with us. | 

5 The Dige/ts thus ſpeak, Si duo dals male fecerint, invicem de dolo non agent. Digeſt. Lib. 4. tit. 3- De dolo malo, Leg. 36. 
Viro atque uxore mores invicem accuſantibus, eauſam repudii dedifſe utrumgue pronunciatum eff. Id ita accipi debet, ut ea lege quam 
ambo contempſerunt, neuter vindicetur. Paria enim debita mutua penſatione diſſolvuntur, Lib. 24. tit. 3. Leg. 39. It appears 
by the firſt Law, That if in an Exchange, for Example, I have given a blind Horſe, and the other hath given me a lame one, 
we are quit. In like manner, If a Man hath ftolen another, and the other hath ſtolen from him again, there's nothing can 
be demanded from each other, provided that the Things ſtolen were of equal Value. Quotient ex 7 oritur attio, ut puta 
ex cauſa furtiva ce terorumgue 4 i de ea pecuniarie agitur, compenſatio locum habet, Digeft. Lib. 16. De compenſatis- 
nibus, Lib. 10. $2. The other Law imports, That if an Husband being deſirous to be divorced from his Wife, for her ſcanda- 
lous Behaviour, is accuſed by her, and convicted of the ſame Faults, or ſuch as are as contrary to conjugal Fidelity as thoſe he 
blames her for, neither of them may pretend to any Advantage to diſſolve their Marriage. This is juſt, but if Adultery be 
committed on both ſides, the Woman's Crime affords a much ſtronger Reaſon for their Separation: See Chap. 1. of the follow- 
ing Book. But tis not the ſame with puniſhments inflited by the Laws, which are only ſome pecuniary Fines laid on the Par- 
ties. When two Perſons have.committed a like Crime one towards the other, the Magiſtrate hath nevertheleſs a Right to pu- 
niſh them both. See Dige/. lib. 48. tit. 5. Ad legem Juliam de Adulteriis coercendis, Leg. II. $ 4. & XIII. 5 5. - 


\ 


| Mr. Bans. NOTES on § VII. 


1 The Law is, Item per acceptilationem tollitur obligatio. Eft autem acceptilatio, imaginaria ſolutio. uod enim ex verbo- 
rum obligatione Titio debetur, fi id velit Titius remittere, poterit fic fieri, ut patiatur debitorem hæc verba dicere: uod ego tibi 
promiſs Babeſue acceptum ? & Titius oel Habeo. Su genere, ut diximus, tantum ee ſolvuntur obligationes, que ex verbis 
confeſtunt, non cetera, Inſtit. Lib. 3. Tit. 30. $ 1. : 

The Words of the Digeſtis are, Ef autem prodita ſtipulatio, que vulgo Aquiliana adpellatur, per quam contingit, ut omnium 
8 obligatio in fipulatum deducatur, & ea per acceptilationem tollatur. Stipulatio enim Aguiliana renovat omnes obligationes. 
1 1. 5 2. 75 . 5 : | 


8 4: Grotius well obſerver, L 3. c. 19. % 19. b Epift. 81. & de Beneſiciin, l. 6. c. 4. &c. 
. ” Stipulatis 


* 


6 1 LAY . w,.. 


Tye th 9 9 2 " n 
* 5 - 7 8 E ” 
wo p 2 * * * bY, 
\ * r 


th oath OE PATH Ib OW 8” 9” ” oe TOY: _ 
Cnr. Xl. founded upon Compact may be diſſolved. 531 


7 Sipulatio Aquiliana, which by a Sort of None : 


brought the Debtor to Articles of Agreement, and 
then releas'd him by a Diſcharge ; all which tedious 
Forms and Circumſtances the Law of Nature 
knows nothing of, but makes the Obligation. to 
eeaſe upon the bare Conſent of the Party ſigni- 
fed . 

| Beſides, the Obligation is preſum d to be + re- 
mitted, if I deſignedly deliver up (not in Truſt, 
or ſuch like) the Inſtruments or Deeds, without 
which the Debt cannot be made out ; but if I 


have ſeveral Inſtruments, and each of them is 


capable of proving the Debt, then the Obligati- 
on is not ſuppos'd to be cancelled upon the Delive- 
ry of one only. 1 

As for what the Roman Law obſerves, that by 
Delivery of the Deeds the Creditor is judg d to en- 
ter tacitly into Compact not to demand the Debt; 
that Nicety is unknown to the Law of Nature, 
which ſuppoſes the Obligation cancell'd, not only 
by real Payment, but by the bare Remiſſion of it. 


The Obligation is ſuppos'd to be tacitly for-. 


given, if the Creditor, dire&ly or indirectly, hin- 
ders the Diſcharge of it: Thus if I bargain with 
a Man to do any certain Work, and am my ſelf to 
call upon him when I would have him perform it, 


my not ring upon him is preſum'd to be a Re- 


leaſe, as is alſo my ſubſtituting another to do it for 
him 


VIII. But as the former Methods take place, 
where one Party only is oblig d; ſo where both 
are concern'd, if nothing be yet perform d, the 
Obligation may ceaſe upon each Pays diſſenting 
and receding from the Bargain; for tis natu- 
ral that the contraty to that which cauſes the Obli- 
gation ſhould be capable of making it void, pro- 
vided it be not of ſuch a Nature, as, when once 


contracted, never to be reſcinded ; for no doubt a 
poſitive Law may, in certain Caſes, forbid that 
what has been once agreed upon ſhould be * re- 
tracted, altho* nothing yet be perform'd in it. 
But if part has been perform'd, and one Party 


done ſomething of his Duty, then tis plain 


bare Diſſent is not ſufficient to take away the Obli- 
gation; which in this Caſe cannot be cancell'd, 
unleſs he who perform'd releaſes the other, or has 
amends made him ſome other Way Þ. 

IX. Moreover, an Obligation is releaſed, or 
rather broke off, by the Perfidiouſneſs of cither Par- 
ty ; ſo that if one does not perform his Part, neither 
is the other oblig'd to make good his ©: For 
when a Man takes upon him any Duty, not abſo- 
lutely and gratis, but upon the Proſpe& of the o- 
ther s doing ſomething on his ſides, the Obligation 
to make good his Undertaking is only conditio- 
nal, as if he had ſaid, J do this, in caſe you will 
firſt do that. Now whatever is founded upon a Con- 
dition, falls of Courſe, if the Condition does not 
* And therefore the ſuperſtitious Exact- 
neſs of the Indian, if it be true, was more than he 
was oblig d to; who, when another had taken a- 
way his Wife againſt all Right and Reaſon, would 
not however break off with him, becauſe he had 
taken a ſolemn Oath, that he would never, upon 
any Account, do any harm d. But this * holds 
only where the Non- performance lies on his ſide, 
who ought to perform firſt. How far, or whether 
the Fear, leſt, after I have done my part, the o- 
ther ſhould not perform his, frees me from the Ob- 
ligation, has been diſcourſed of before ©. 

Bur if one Party has performed in part, and 
the Contra& happens to be broke off before Com- 
pletion, how ſhall he have Right done him? In 


this Caſe we muſt diſtinguiſh according to the va- 


3 Whereas the Roman Lawyers affirm, That there is here a difference between real Contracts, Contracts of bare Conſent, 
Contracts by Writing, and verbal Contracts, or Stipulations, (ſee Chap. 3. $ 6. above) there are none but the laſt, according 
to them, to which Acceptilation can be applied, as appears by this 5 of the Inſtitutes, Quo genere, ut diximus, tantum eæ 


ſolvuntur obligationes, que in verbis conſiſtunt, non etiam ceteræ. 
4 See the Law of the Digeſts, quoted above, Lib. 3. Chap. 6. S 2. Note 7. 


s Several able Lawyers are of another Opinion, and that with Reaſon, as Mr. Hex Tivs faith; for they draw Conſe- 
quences from what hath been done, rather than what hath not, and they preſume, that every wiſe Perſon will not do any thing 
but will have ſome Effect, and they cann't ſee what he can propoſe to himſelf, who gives up an obligatory Note (fuppoling that 


there be good Proof that the Bill was fairly given up) but that every Man ſhould believe that the itor would 


Debt, unleſs the contrary can be made fully to appear. 


orgive the 


Mr. BARR NOTES on $ VII 


1 So the Inſtitutes direct, Eæ obligationes, guæ conſenſu contrabuntur, contrarid voluntate diſſolvuntur. Nam ſi Titius & Seius 
inter ſe conſenſerint, ut fundum Tuſculanum emptum Seius haberet centum aureis; deinde re nondum ſecuta, id eſt, neque pretio ſoluto 
negue fundo tradito, placuerit inter eos ut diſcederetur ab ea emptione & venditione, invicen liberantur. Inſtit. abi ſupra, 8 4. 


2 In Caſe of Marriage, for Example. 


3 As if in a Bargain of Sale, the Buyer hath already paid for the Goods, and hath not receiv'd them, or the Seller hath 
delivered his Goods, but hath not taken the Money. Sed non poterimus eadem ratione uti poſt pretium ſolutum emptione Gs 


cum poſt pretium ſolutum infectam emptionem facere non poſſumus. Digeſt. Lib. 18. tit. 5. De reſcindenda venditione, &c. 


eg. 2. 


Ab emptione, venditione, locatione, conductione, ceteriſque ſimilibus obligationibus, quin integris omnibus conſenſu eorum, qui inter 
ſe obligati ſunt, recedi poſſe, dubium non eff. Ariſtoni hoc amplius videbatur, fi ea, quas me ex empto tivi præſtare oporteret, 


freſtitiſem, &c. conſentiremus n? quid tu mibi eo nomine præſtares, Lib. 2. tit. 14. De Pactis, Leg. 58. 


Mr. BA RB. NOTES on N IX. | 
1 Abr q emrtic vx e aporoxns an od aejricy: Fnivres, Not thoſe that defend themſelyes, but thoſe who are the Aggreſſors 


break the Truce. Thucyd. Lib. 1. Chap. 123. Edit. Oxon. 


* So the Law is, Nec adverſario tuo tranſactione uti concedendum eft; niſi ea, que placits ſunt, adimplere paratus fit, Cod. 
Lib. 2. tit. 3. De pactis Leg. 22. Fruſtra * quis poſtulat ab eo ſerwari, cui fidem à ſe preftitam ſervare recuſat. Decretal. 
e 


Lib. 6. tit. ult. De regulis Furis, Leg. 75. 


Ti. 2. f. 14. L. 2. D. de Patti, 
Phileftr. L. 3+ x wh de vita Apollon. Tyan#i, 


b P. J. 58. D. de Pactis, ubi ſu 
1 e B. 3. c. 6. /+ * 


know the common Maxim, Frangenti fidem fides frangatus eidem. 


eV. Grot, L. 3. c. 19- %. 14. 4 I 


* ricty 
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ricty of Circumſtances. For if I have perform'd 
what I ought, and the other refuſes to perform his 
part, I have a Right to force him to it by any law- 
ful Means: Bur if after having perform'd part, I 
begin to be tired, and negle& to make an end of it, 


- 


I cannot oblige that other to make any Allow- 
ance for my partial imperfe& Performance, till I 
finiſh the whole according to the Agreement ; 
nor can that trite Saying be objected here, = 
no one ought to grow rich at the Loſs of another, 

no Regard is to be had to the Loſs which a Man 
by his own Fault brings upon himſelf *. And 
if he whom it concerns to have my of the 
Covenant fulfilled, is the Occaſion why it is not, 
it is the ſame thing to me as if it was fulfilled. 
Nor if he ſhould afterwards repent of his Breach 
of Faith, and be willing to compleat his Contract, 
fhall I be obliged to comply with it. For one Vio- 
lation entirely breaks off the Contract, and frees 
the other from his Obligation; thus, ſhould J hire 
a Servant for a Lear, and pay him his Wages be- 
forehand, and, for no Fault of his, ſhould turn 
him off before the End of the Year, I ſhould not 
be able to oblige him to return me part of the. Wa- 
ges p ionable to the Remainder of the Time. 
Nay, if each Party has perform d equally, yet e- 
ven then, neither can hreak off the Bargain be- 
fore the Time appointed: and if one ſhould give 
back, the other would have a Right to force him 
to compleat it ; or to make as much Amends, as 
it was his Intereſt to have the Compact exactly 

9 d. 

X. Obligations alſo expire, when the Per- 
ſon, in whom they are founded, changes. Thus 
the Magiſtrate, having promiſed Protection to the 

.. Subje&, is no longer obligd to it, than he 
continues in his Office: and - the Subje& _ 
ing ſworn Alkgiance to the Magiſtrate, is | 
— the Obligation, if either he ceaſes to be a 


By what means Obligations 


Book V. 
Subject, or the other to be 4 Magiſtrate. But 
ſuch an Alteration in the Subject Matter as would 
have prevented the Obligation, had it exiſted at 
the making of it, will not be ſufficient to diſſolve 
it afterwards, provided the Party be not thereb 
render d incapable of performing it. For — 
Proviſion had been made at firſt for ſuch Acci- 
dents, the Right, which was irrecoverably given, 
ſhall continue firm, altho perhaps the other be a 
little burthen'd by it. For he enter'd into Contra& 
freely and of his own accord, and may thank 
himſelf for not having foreſeen thoſe Inconveni- 
ences, that might probably have been prevented. 
Thus when + a People have given up their Li- 
berties to an Arbitrary Power, altho' afterwards 


they change their Minds, and ſhew a greater In- 


clination for another Form of Government, yet 
they cannot therefore ſhake off their Allegiance. 
And thus many, if they had known the Inconveni- 
ences of a married State, would never have embrac'd 
it; who yet having enter d into the Bond, whatever 
happens, muſt endure it. 

XI. Time puts a * Period to thoſe Obligations 
which were limited to a Day ; and if the Partics 
deſire to have them continued, they muſt cove- 
nant again de novo, which needs not always be 


done —_ but may ſometimes be tacitly per- 
form d a. But ſuch an Obligation as is void after 


ſuch a Time, and yet has no room to exert it ſelf 
in before the Time expired, is abſurd: As if I 
ſhould make my {elf indebted to you 1007. for 
three Years, yet fo as that you ſhall have no Right 
to demand it before the Time be lapſed ; for vain 
is the Obligation that has no Effect before it ex- 


pires, nor leaves any behind it after. 

Burt it is another Thing, if I covenant, That 
unleſs you demand it within the Compaſs of three 
Years, it ſhall not be due: For that will be a Con- 
dition annex d to the Obligation, which not ap- 


3 The Words of the Digeſts are, Qui operas ſuas locavit, totius temporis mercedem accipere debet, fi per eum non fletit, quo 
minus operas præſtat. Digeſt. Lib. 1 3 2. Locati, condutti, Leg. 38. princip. See allo Leg. 19. $9, 10. 


2. BA RB. NOTES in $ X. 


r See the next Chapter $ 20. at the end. Mr. Hex T1vs quotes a Law here, in which it is ſaid, That if one make a Pro- 
miſe to any one to give ſo much, either to thee or to another, and that other comes to be adopted, or baniſhed, or carried into 
Slavery, orchanges his Condition in any other Manner, the Engagement is null, as to him, becauſe it contains a tacit Agree- 
ment or Condition, that he remain in the ſame State. Cum guis tibi aut Titio dari ftipulatus fit, magis eſſè ait, ut ita demum © 
recte Titio folvi dicendum fit, fi in eodem flatu maneat, quo fuit cum ſtipulatis interponeretur. Ceterum five in adoptionem, five in 
exilium ierit, vel aqua & igni ei interdiftum, vel ſervus factus fit : non refe ei ſolvi dicendem, tacite enim inęſſe bæc conventio fti- 

ulationi videtur, &c. Digeſt. Lib. 46. tit. 3. Leg. 38. But ſuch a Change of State hath no Connexion with ſuch a Promiſe, 

ut by Reaſon of the Niceties of the Civil Law. | . up 

2 So a Perſon in Commiſſion, after his Commiſſion is expired, is not obliged any longer to him, whoſe Affairs he before 
was engaged to manage. It is the ſame with a Tutor or Guardian, in reſpect to his Pupil's Affairs. See Dige/ts, Lib. 14. 
tit. 3. De inftitoria Actione, Leg. 20. Cod. Lib. 5. tit. 37. De Adminiſtratione Tutorum vel Curatorum, &c. Leg. 26. and 
tit. 39. Quando ex fatto Tutoris, vel Curatoris Minores agere, vel conveniri poſſunt, Leg. 1. Mr. HER TIus quotes theſe Laws. 

3 Ce what Mr. BAV L E ſays, in his Anſwer to the * of a Provincial, Tom. 1. Chap. 60. upon this Queſtion, Whe- 
ther Gebhard Truchſes may juſtly take Poſſeſſion of the Archbiſhoprick of Co/ogne, ſeeing he has been married? 

4 This cann't happen in the Life of the firſt Prince, unleſs he has exceſſively abuſed his Power, and in that Cafe he from 
whom he keeps it hith a Right to put him out: but if after ſome Generations, the Alteration of the State, or the Genius of the 
Nation requires another Form of Government, why may not the People introduce it? The Publick Good, for whoſe Safety it 
is, or ought to be eſtabliſhed, makes here a tacit Condition or Exception, which obliges us not to judge of the Engagement of a 
People in a Body, with Relation to the Eſtabliſhment of a Sovereign Power, after the ſame Manner as we regulate the Engage- 

ments of private Perſons one to another. We ſhall ſpeak of the Grounds of my Aſſertion in another place. | 
s See the famous Mr. BaryLe's Anſwer to the Queſt. of a Prov. Tom. 2. p. 40. 


A. BAR B. NOTE on $ XI. 


See Lib. 7. Chap. 6. S 15. following. This Author, in his Abridgment of the Duties of a Man and Citizen, Lib. 1. Chap. 
16. $ 7. adds this Reſtriction, Provided, that during the Time agreed on, he was in a Condition of requiring the Performance of 
the Engagements of the other Party. 


® Vide L. 14. f. 241. 13. J alt, D. Locati, c- | 
; | | pearing 
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pearing, the Obligation will ceaſe; Thus tis uſual 
for a Surety to bind himſelf for ſuch a Term on- 


ty, to oblige the C editor to demand his Money be- 
times, and while the Debter is able to pay, leſt o- 


ther wiſe he ſhould remain bound for ever. 
XII. By Death thoſe Obligations expire, which 


were founded in the Perſon of the deceaſed; for 


the Subject being gone, the Accident muſt neceſſa- 
rily follow, and the Performance be render d“ im- 

ſible in Nature, But yet in Japan the Bouzy 
perſuade Men, That zhoſe who give them Money here 
{ball receive ten-fold in the other World: And upon 


this Account give their Creditors a Note under their 


Hand, which they keep carefully, in order to be 
buried with them 2. But generally the Obligati- 
on that lay upon the deceaſed is communicated 
and continued to the Survivors; and this, either 
when the Survivor takes it upon him, of his own 
accord to preſerve the Reputation of the deceaſed, 
or for other Reaſons; or when the Goods of the 
deceaſed, being made over to the Heir * the In- 
cumbrances alſo go along with them. 

But if a Man dies, and leaves not enough to 
ſatisfy his Debt, the Creditor's Action ſeems to 
die with him; for what can any one do to a dead 
Carcaſe ? Tho among the Egyptians, the Credi- 
tors uſed to bury the Bodies of their Debtors in 


their Houſes, which afterwards the Heirs of the 
deceaſed, it _ were able, redeemed and interred 


mong whom too it was uſual for 


honourably. 
the Children, to pawn their Parents, dead Bodies ; 
but if they*did not redeem them again, they were 


treated with the . Ignominy, and aſter 
U ; 


Death were denied Burial b. Eo 

XIII. By Delegation a Man ſubſtitutes his Debtor 
to his Creditor to make Payment for him *; or I 
make over to my Creditor the Debt another owes 
me: And here the Creditor's Conſent is neceſſary, 
but not the Conſent of the * third Debtor, whom, 
in this Caſe, I can make over unknown to him, 
and againſt his Will: For tis the ſame thing to 
whom a Man pays, but not the ſame from whom 
he is to demand a Debt. 

XIV. There is no need to ſay much of Confuſi- 
on; for ſince the fame Man cannot be his own Cre- 
ditor and Debtor, it follows, if a Man becomes Heir 
to his Debtor, his Action ceaſes, * nor finding an 
Object to exert it ſelf upon. 

XV. Novation ſeems to belong peculiarly to 


the poſitive * Civil Law, and not to the Law of 


Nature and Nations; for old Obligations may be 
alter'd by Conſent of Partics, as ſuppoſe that the 
Loſs of a Thing, thro? the Delay of the Debror, 
ſhould not be imputed to him, that no Penalty or 
Uſury be demanded for Delay, that Pledges be re- 
ſtored, Sureties releas'd, the Creditor, for the fu- 
ture, declaring himſelf willing to depend entirely 
upon the Credit of the Debtor ; but thoſe that 
deal according to the Simplicity of the Law of Na- 
ture, need not here ſuppoſe a new Obligation ſu- 
per-induc'd upon the former; for indeed nothing 
is here tranſacted, but only the Creditor gives up 


part of his Right, or ſeveral Pretenſions are blend- 


ed into one: But that one Action ſhould enjoy 


Mr. BARE. NOTES on & XII. 


4 Vide Val. Max. Lib. 2. Chap. 6. / 10. and Pomp. Mel. Lib. 3: Chap. 2. ſays of che Old Gaul; The Management of theit 
Concerns, and the Demand of their Debts were put off to the other World, <3 vs : 
See Lib. 3. Chap. 1. § 11. and Lib. 4. Chap. 10. $ 13. above. 


+ 3 To which the Law of Solon has Regard, which forbids the Dead to be uſed contumeliouſly, Vid, Plat. Solone, p. 1 89. 


Vid. Lib. 47. tit. 10. Lib. 1. % 4, 6. and Lib. 27. D. de injuriis, &cz | 


Mr. BAR B. NOTES on g XIII. 


5 


1 Delegare eft vice ſu alium reum dare creditori, vel cui juſſerit, Digeſt. 46. tit. 2, De novationibus, & delegationibus, 


Leg. 11. 


2 It is by the Roman Law, Delegatio debiti, 1 conſentiente, & ſtipulante promittente Jebitore, jure perfici non poteſt. Cod. 


Lib 8. tit, 42. De Novat. & Delegat. Leg. 1. 


ut our Author puts another Senſe upon the Term Delegation, than the Law- 


yers do; for he underſtands by it, the Tranſlation or Reſignation of a Debt, which in the Raman Law is looked upon as a kind 
of Sale, which a Man may make without the Conſent of the Debtor. Nominis autem venditio, & ignorante, & invito eo, ad- 
verſus quem actiones mandantur, contrabi ſolet. Cod. ibid. See alſo what Mr. Hex T1vs ſays here, and Mr. WzB#s, Pro- 
feſlor allo at Gigſen, in his Notes upon the Abridgment, De Offic. Hom. & Civ. printed in 1710, Lib 1. Chap. 16. 8 9: 


Mr. BAR B. NOTES on S XIV. 


= $ the Digeſts affirm, Aditio Hereditatis nonnunquam jure confundit Obligationem, veluti fi creditor debitoris vel contra 
debitor creditoris adierit Hæreditatem. Digeſt. Lib. 46. tit. 3. De ſolution. & liberate. Leg. y. S 2. © Confuſion happens 


« there, where Right and Obligation meet, and joining in the ſame Perſon vaniſh by that means.” 


e Examples produced 


by Mr. He&Tivus to ſhew that the Notion of Confuſion is of a more large Extent, concern only the Deciſions of the Raman 


Law, about which we may conſult Mr. TiT1vs's Jus privatum Romaito-Germanicum, Lib. 5. Chap. 16. 5 9. 


Mr. Bags. NOTES on XV. 


The Raman Laws mean by it, an Act by which the Creditor and Debtor, without any new Cauſe change the Nature of 2 
Debt, by adding ſome new Obligation to the old. Novatio eſt prioris debiti in aliam obligationem, vel civilem, vel naturalem, 
transfufto atque tranſlatto : hoc eff, cum ex præcedenti cauſa ita nova conſtituitur, ut prior perimatur. Novatio enim d novo 
nomen _— & a2 nova obligatione. Digeſt. Lib. 46. tit. 2. De novationibus, & delegationibus, Leg. 1. 5 
Mr. TiT1vs, Os ſerv. 415. on Pufendorf, maintains the contrary ; for he ſays, That Novation, as every other lawful Act, 
is made by the mutual Conſent of Parties; and in Conſequence of that Liberty which all Men naturally have, to determine and 
change, as they ſee fit, their Engagements one to another. See what Mr. HER T1vs fays about it. 


« Vide Beru. Varen. de relig. Fapan: p. n. 35. e Vide Diod. Sir. L. 1. c. 92, 93. Lycian. di lucbu, 5. 306, 397» 


Herod. Euterpe. | 


Aaalt one 


1 Of Interpretation. bro Boox V. 


one Privilege more than another, is entirely ow- for he that caſts his Adverſary, has an Action 
ing to ſome poſitive Law; for in the Law of Na- againſt him for what the Court adjudges, let the 
ture thoſe Things that are y due, may be Merit of his former Cauſe be what it will: So 
_ equally demanded. But, as for what the Ro- when any Controverſy is decided by War, let that 
man Law delivers concerning ſuch a Novation as is be as it will, after the War is at an end, not on! 
got by a Conteſt at Law (and which they call ze- the firſt Pretenſions may be demanded. but alle 
ceſſary, as they call the other voluntary) may be that which was determined by the Peace. 


apply'd in ſome Reſpects to the Law of Nature; 


= In the Digeſts, Aliam cauſam eſſe novationis voluntariæ, aliam judicii aceepti, multa exempla oftendunt. Digeſt. abi ſupra, 
g. 29. | 
4 Zane, actio. See Cod. Lib. 7. tit. 54. De uſuris rei judicatæ, Leg: 3. 

To theſe ſeveral Ways of entring into an Obligation, our Author might have added another, iz. When a Thing which 
was due in Specie, as our Lawyers ſpeak, ſo that it cann't be diſcharged by an Equivalent, is 2 without any Fault of 
the Debtor, or by any Delay in returning it. The Roman Law gives an Example of a Slave who dies before he is put into the 
Hands of him to whom he was promiſed, or to whom he was bequeathed, by a Perſon to whom he was Heir. Si e Legati causa, 
aut ex ſtipulatu hominem certum mihi debeas, non aliter poſt mortem ejus tenearis mihi, quam ft per te 1  quominus vivo eo 
eum mihi dares: quod ita fit, f aut interpellatus non dedifti, aut occidiſti eum. Digeſt. Lib. 45. tit. 1. De verborum ob/igationibus, 
Leg. 23. ſee alſo 22. 1. and 83. 7. and Ced. Lib. 4. tif. 2. Si certum petatur, Leg. 9, and the Jus privatum Romano-Ger- 
manicum, by Mr. TiT1vs, Lib. 5. Chap. 16. EEE, 


if: 


Der te ee 17. 
Of the Interpretation of Compatts and Laws. | 


1. The Reaſon of the Order. Kr. Rules are to be made from theſe Diſtinctiont. 
11. The Neceſſity of a right Interpretation. I jx1v. An Example of Two who came to the Goal to- 
. 111.” The Words are ordinarily to be underſtood accor-| | — gether. DEE | : 
ding to the common Uſage. And IE. How this Order is to be interpreted. No Mar 
iv. Words of Art according to the Art. muſt wage War without the Command of another. 
v. Conjecture is ſufficient, when Words are dubious. | |&v1. Of theſe Words, Carthage ſhall be free. 
VI. Or ſeem to contradict one another. SON XVII. A Conjecture when a Law muſt be enlarged. 
VII. Conjectures muſt be taken from the Matter treat- vii. Of Tricks to evade a Law. 
ed on. | 4  [{x1x. 4 Conjecture when the Law ought to le re- 
vill. From the Effet, or | © frained upon the Account of ſome Defect in 
IX. From the Coherence, Original, and Place. the Will of the Lawgiver. 
x. How the Senſe may be gathered from the Reaſou|| xx. An Obſervation upon this Conjecture. 
| of them. | XXI. Or upon the Account of ſome Accident rn 
x1. Some Words have both a large and ftrift Signi- with his Will, as where it is either unlawful. 
_ fication. | II. Or too grievous in Reſpett of the Performance. 
XII. Some Things are favourable, others odious. XXIII. What if tuo Laws are contrary one to another. 


8 : 


O much for Pacts in general, and partly in moſt of what we have to ſay upon this Head 

particular; let us now proceed to the Inter- has Relation to ſuch an Eſtabliſhment ; yet ſince 
pretation of them, for fince in all Obligations cer- it would not be ſo convenient either to divide the 
| rain Signs are made uſe of to expreſs the Minds of Matter, or to reje& the whole to the end of the 
the Parties, and the Laws and Heads of the Con- Book, it will not, I hope, be thought ſo much a- 
tract; and ſince theſe Signs may ſometimes be taken gainſt Method to treat of all together in this place, 
in different Senſes, tis highly neceſſary to have ſome as Grotius a has done before me, who has handled 
Rule to find out that which is true and genuine. this Subje& with the utmoſt Nicety. 
Now altho' we deſign to treat hereafter of thoſe II. If then we conſider for what End Obliga- 
Pas which preſuppoſe civil Government; and tions are made, we ſhall find that every Man is 


Mr. BAABETZAc“ NOTES as Chap. XII $. I. 


The Originial is here obſcure, the Word Pleraque ſeeming to refer to Pactorum, and ſo it ought to be rendred, The me/? 
F thoſe Paits ; but then his Words are not true, for Laws are not properly Pacts, as our Author proves, Lib. 1, Chap. 6. $ 2. 


and the contrary appears in this Chapter, for the Rules here Jaid don may be applied as well to Pacts as Laws, 


2 Lib. 2. Chap. 16, | | 
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bound to that which he intended, when he en- 
ter d into the Obligation. It is here ſuppos'd that 


he enter d into it freely, and of his own accord, 
and that the Matter is ſuch as he lay under no Con- 
ſtraint to perform it otherwiſe: And therefore I 
don't ſee how a Man can poſſibly be obliged far- 


ther than he himſelf intended; in this Senſe is that 
of Cicero to be taken; In — regard is 


to be had not ſo much to the Expreſſion as to the in- 


tent of the Party. 
Farther, ſuch is the Nature of Man, 'that his 


internal Actions are not in themſelves viſible to an- 


other, and may differ from his external Signs and 
Actions: And yet we lie under a Neceſſity to di- 
Ringuiſh clearly what every Man is obliged to, or 


what may lawfully be demanded of him ; for there 


would be no ſuch Thing as Obligation, if any one 
might free himſelf, by affixing what Senſe he pleaſ- 


ed to his Signs, and by pretending that he meant 


different from what others went away with. And 
therefore right Reaſon di&ates that he, to whom 
the Obligation is made, ſhould have a Right to com- 

| him, from whom tis due, to the Performance 


ol it, in that Senſe which the right Interpretation of 


the Signs made uſe of importeth. For tho the 
Man himſelf is chiefly concerned in what he 
meant; yet others muſt act by Signs; for elſe the 
Matter would be to no End or Purpoſe, which in 
Morality is abſurd. Conſonant to this was the 
old Form us d in making Leagues, Sine delo malo, 
utique ea hic hodie rectiſſime intellecta ſunt; Without 


any fraudulent Defigu, according to the Senſe which 


the Words at preſent 8. 
The true End and Deſign of Interpretation is, te 


f In pH n. 53s. 


gather the Intent F tlie Man from moſt probable Signs. 
Theſe Signs are of two ſorts, Wordt, and other Con- 
Jectures, which may be conſidered ſeparately, or 
both together. | 3; 

III. As for Words , the Rule is, Unleſs there be 
reaſonable Objeftions againſt it, they are to be under- 
ſtood in their proper and moſt known Signification ; not 
- much according to Grammar, as to the general Uſe 
them 

When Tiberius had us d a Word which was not 
Latin, Capito ſaid, that, in Honour of the Empe- 
ror, it ought to paſs current for the future, altho 
no body before him had made uſe of it: But one 
Marcellus reply d, That Ceſar might, if he pleaſed, 
naturalize Men, but Words he could not. Procopius b 
having ſaid, That the Emperor had raisd an Army 
partly among his own Subjetts, and partly among the 
Allies, ſubjoin'd, That formerly by the Name of Allies 
were meant only the Barbarians, who were not Slaves ; 
for they were never conquered, but had obtaiu'd the Pri- 
vilege of Citizens, with Arms in their Hands, and 
were ſo called from the Alliances which they made. 
But now there is none but may have a Title to this 
Name: The Way of the World is not to keep Words 
ſtrictly to that Senſe which they did originally bear; for 
Men change at Pleaſure the Things themſelves, little 
regarding by what Names they were firſt called e. The 
Locrians d arriving at the extreme Part of Calabria, 
found that Country poſſeſt by the Siciliant, who 
alarm'd with their unexpected Arrival, receiv'd 
them, and ſtruck up a League in theſe Words, That 
the Locrians ſhould preſerve an Amity with the Sici- 


lians, and permit them to enjoy the Country in com- 


mon with them, as long as they ſhould tread upon that 


M. BAR R. NOTES on $ II. 


1 Cickxo's Words are, Semper autem in fide, quid ſenſeris, non quid dixeris, eſt cogitaudum. De Offic. Lib. 1. Chap. 13. 
But theſe Words are a part of a large Paſſage, which are neither found in the moſt antient Editions, nor the moſt part of the Ma- 


nuſcripts. . 
2 


his is well expreſſed, faith the Author after GxoT1vs,' in the Form of the Treaties of the antient Romans, Ut illa palam 
prima poſtrema, ex illis tabulis cerave recitata ſunt, ſine dolo malo, utique ea hic bodie rectiſſimè intellecta. ſunt, illis Legibus Popu- 
* 


lus Romanus prior non deficiets Tit. Liv. Lib. 1. Chap. 24. 


Sr ET 
3 That is to ſay, So that the Conjectures be drawn hither from the Words alone, or ſomething contained in them. 


| Mr. Bars. NOTES on & III. | 
1 The Author ſuppoſes that ſuch as interpret Compacts and Laws, ſhould underſtand the general Rules of Criticiſm, which 


| are abſolutely neceſſary todiſcover the Setiſe of all Sorts of Words, whether delivered by word of mouth, or written. Such as theſe 


Maxims, for Example, 1. To underſtand a Man, who ſpeaks not diſtinctly, or has an Impediment in his Speech, we muſt be 
accuſtomed to hear him. As alſo to decypher a Deed, we muſt learn to read the Writing of him that made it. Whereupon 
the Roman Law determines, that if a Man at the Point of Death ſays, I make my Servant Cratinus (for Cratiſtus) free, and he is 
his only Servant, he ought to have his freedom according to the Will of the Teſtator. Qui babebat jervum Cratiſtum, teſtamenta 
ita cavit : Servus meus Cratinus liber eſto. Quæro an ſerous Cratiſtus ad libertatem on cum teſtator rum Cratinum 
non habeat, ſed hunc ſolum Cratiſtum? Reſpondit, nibil obefſe, quod in ſyllaba erraſſet. Digeſt. Lib. 40. tit. 4. De nanumiſſis te- 
famento, Leg. 54. princip, Mr. Taomasus, Inftit. Furiſpr. Div in. Lib. 2. Chap. 12. S 22. ſhewed me this Example. He 
alſo obſerves in $ 25. following, That the Emperor Fu/tinian, Cod. Lib. 1. tit. 17. De veteri Fure enucl. &fc. forbids with Reaſon, 
Leg. 1. 13. Leg. 2.5 22. Leg. 3. S 22. to uſe ſhort Writing in copying out Laws. And it were to be wiſhed that none had 
tranſgreſſed his Prohibition. 2. We ought to be well acquainted with the Language of him that ſpeaks or writes. 3. We ſhould 
know his Stile, and the Stile of the Time in which he wrote. 4+ We ought to be acquainted with the Opinions and Cuſtoms to 
which he alludes. g. We ſhould endeavour to diſcover his Sentiments and Diſpoſition, his Character, his Capacity, End and 
Intention. 6. We frould ſee if the Deed be not forged, nor any thing put to it or taken from it fraudulently; if there be no 
Fault crept into the Writing, either thro' the Miſtake of the Author, or Negligence or Ignorance of the Copier. For, to bring 
an Example of the laſt Caſe taken out of the Rowan Law, if the Clerk of a Notary hath falſly copied out the Heads of a Con- 
tract, it ſhall not tend to the Prejudice of him upon whoſe Account it is made.” Si Librarius in tranjcribendis Stipulationis 
verbis erraſſet, nibil nocere, quominus & reus, & fidejuſſor teneatur. Digeſt. Lib. 1. tit, 17. De diverſis Regulis Furis, Leg. 92. 
7. We muit underſtand the Matter which is treated of. 8. Laſtly, There are a great Number of other Circumſtances which 
ought to be minded, and ſome of which are ſet down a little lower by our Author, but which may be better diſcovered by Uſe, 
and by reflecting upon particular Caſes, and upon every Paſſage, than by general Rules. See the Writers upon the Art of Criti- 
cizing, but chiefly the excellent Work of Mr. Ls CLz&c, entituled, Ars Critica, where we may find a compleat Syſtem of 
that uſeful and neceſſary Art. Mr. THomMas1vus, and others which he mentions in the forementioned Chapter of his Jariſpr. 
Divin. furniſhes us with ſeveral Examples, which relate to Compacts and Laws. : 

2 Inſomuch that an antient Roman maintains, That Tiberius, as potent an Emperor as he was, could not make one foreign 
Word become a Denizen of Rome. Dio Cas81vs, Lib. 59. See above, Lib. 4. Chap. 1. S 6. and THemisTIUS Orat. 
23. five Sophiſta, p. 287. Edit. Hax DIN. upon the Word Sophi/ta, as alſo Pxocorius Hift. Vandal. upon the Word Allies. 


a Uſus, quem penes arbitrium eſ & jus & norma 1 — Hor. Uſe is the true Standard of Speaking, Words * 2 
7 #4 * 


none will paſs but what has the publict Stamp upon it, Quint. Inſtit. Orat. I. 1. c. 6. Hit. N 1 5 c. 4+ 


cation of the Ward Sophiſter, in proceſs of Time, changed like Money, Themiſt. Orat, 23. 
| | e | Aaaa 2 Earth, 
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Thus Tamerlan having 


Earth, and wear thoſe Heads upon their Shoulders. 
Theſe Terms being agreed upon, the Locrians came 
to take the Oath, having firſt put Earth in their 
Shoes, and faſtned the Heads of Garlick upon their 
Shoulders, ſo as not to be ſeen. But when they 
had taken the Oath, they threw the Earth out of 
their Shoes, and the Heads of the Garlick from 


their Shoulders, and watching their Opportunity, 


fell upon the Sicilians, and drove them out of the 
Country. The Bæotians * made a League with 


the Spartans, and one of the Articles was, That 


they ſhould deliver up Panactum; which they did 
indeed deliver up, but firſt demoliſh'd it. | 
Leucippus b having borrowed of the Tarentines 
the Uſe of a Place for a Day and a Night, and not 
being willing to reſtore it, when they demanded 
it by Day, he put them off to the next Night; and 
when by Night, to the next Day. . 
When Mahomet took Eubæa, he told a certain 
Perfon that his Head ſhould be ſafe, but immediate- 
ly cut him in two in the middle, 
A petit Prince of the Indies fled to the King of 
erfia for Prote&ion, and when his Sovereign de- 
manded him by his Ambaſſador, the Perſian, du- 
ring the Audience, order'd him to be put in a 


Basket, and hung upon a Tree, and then deny d 


that he was upon his Land ©, Thus a certain 
Perſon deny d poſitively that he had laid Hands on 
a Prieſt, for he had only cudgelld and kick d him. 
articled with the Gariſon of 
Sebaſtia that no Blood ſhould be ſhed, nevertheleſs or- 
dered all the Priſoners to be buried alive. But 
theſe Quibbles, as they are too groſs and frivolous, 
ſo, as Cicero obſerves, inſtead of taking it off, 
they rather bind the Perjury upon the Conſci- 


ence . | 
IV. As for Terms of Art, which are above the 
Reach of the common People, the Rule is, That 
they be taken according to the Definition * of the 
Learned in each Art. The Logicians, ſays Cicero, uſe 
not the ſame Words as other Men ; they have Terms 


of their own, as indeed all other Arts have; v. g. 
the Word Army; ſuppoſe it had been ſtipulated be- 


tween two Crowns, that one ſhould not paſs thro' 
the other's Territories with an Army, what Num- 
ber of Soldiers would come under that Denomi- 
nation? Grotius © defines an Army to be ſuch a 
Number as dares invade a foreign Country, or 
face an Enemy in the Field ; for we find in all Hi- 
ſtories the open Actions of an Army oppos d to 
What is done by Stealth in the Manner of Robbers : 
yet it cannot be ſo univerſally defined, how great 
a Multitude conſtitutes an Army, as to hold good 


Of Interpretation. 


Huts to lodge Soldiers in m. 


at all Times, and in all Places: For both the E- 


nemy's Strength, and our own, muſt be conſider- 
ed. If we have to do with a poor State, a ſmall 


Force may be eſteemed an Army, which yet againſt 


ſome flouriſhing Kingdoms would be deem' d little 
better than a handful of Foragers. And there- 
fore when Vegetius * deſcribes an Army * to 
conſiſt of Legions and Auxiliaries, and a compe- 
tent Number of Horſe to carry on a War, he 
does not deſcribe an Army in general, but as it was 
then amongſt the Romans; for an Army may be 
compos d of only natural born Subjects, or of Al- 
lies and Foreigners only; or it may conſiſt of on- 
ly Foot, or only Horſe. Cicero 8 tells us, that 
Craſſus denied any Man to be rich, who was not 
able ro maintain an' Army at his own Charge, 


which he h defines to conſiſt of fix Legions, and 


a great Number of Auxiliaries. Polybins i ſays, 
the Roman Army generally contain d 16000 Romans, 
and 2000 Auxiliaries; tho* ſometimes it did not 
amount to that Number. In the Digeſts k, he 


who has one Legion under his Command, is ſaid 


to be General of an Army. Beſides, another Que- 
ſtion might be moved upon this Word; as, Whe- 
ther the aforeſaid Article be violated, if one 
marches a great Number of Soldiers thro the o- 
ther's Territories, not in a Body, but in ſ 

Parties? Now ſince a Man may be ſaid to have an 
Army, either if he has all his Forces united toge- 
ther in one pla ce, or has them fo diſperſed as to be 
able to draw them r upon ſhort Warning, 
it ought to be farther conſidered, for what End 
this Article was made; for if it was only for our 
own Security, tis plain the Article is not violated 
by the Army's marching in ſmall Bodies; but if it 
was for the Security of a Neighbour, ſuch a Paſ- 
as this breaks the Article. And the ſame 
may be applied to a Fleet, if in any Treaty it be 
provided, that no Fleet ſhall be ſuffered to paſs in 


ſuch a part of the Sea; for here not only the 


Number of Ships, but their Bigneſs and the mari- 
time Strength of the People concern'd is to be 
conſider d l. And ſo in reſpe& of a Fort prohibi- 
ted to be raiſed within ſuch a Diſtance the Word 
may ſignify either a high and regular Fortificati- 
on, or any fortified Place whatſoever, altho con- 
fiſting of low pitiful Buildings. And therefore, 
if the Deſign of the Article be to prevent any for- 
tified Place from giving —_ to our 'Territo- 
ries, tis plain that it is againſt the Treaty to throw 
up ſo much as a little Bulwark of Earth, with ſmall 


But if ! Terms of Art happen to be differently 


Mr. BAR B. NOTES on S IV. 


This is what CIE RO obſerves about Zogick, in the Paſſage quoted by our Author after GR OTIuSs. Qualitates igitur 
adpellavi, quas muimrrasc Græci vocant: quod ipſum apud Græcos non eſt vulgi verbum, ſed Philoſophorum, atque id in multis. Dia- 
lecticorum veroverba nulla ſunt publica: ſuis utuntur : & id quidem commune omnium fer? eſt Artium, Academic. Quæſt. Lib. 1. Chap. 7. 

2 Unlets he that ſpeaks underſtands neither any Art, nor the Terms of it; for then we mult judge by the Connexion of a 
Diſcourſe, or ſome other Circumſtances, what Senſe he had in his Mind. | 

. 3 His Words are, Exercitus dicitur tam Legionum, quam etiam auxiliorum, nec non etiam Equitum, ad gerendum bellum multi- 
tudo collecta. De re militari, Lib. 3. Chap. 1. Edit. Plantin. Scriwer. | | 


+ This Reflection, as Mr. T1T1vs obſerves, Ob/ſervat. 419. is 


nothing to the Purpoſe, for he treats not of the Manner how 


one may expreſs himſelf clearly to make his Mind known, but only gives ſome Rules to diſcover another's, when tis darkly ex- 


preſſed. 


2 Thucyd. l. F. c. 42. Edit. Oxon. 12 Strabs, J. 6. p. 183. Edit. Genev. © Olearizs, Trin. Perſ. l. 4. c. 30. #4 Of 3. 


6. 32. Fraus enim adſtringit, non diſſolvit perjurium. 
h In tbe ſame place. i L. 6. 


k Lib. 3. f. 2. I. 2. . 1. D. de his qui not. infam. c. 


f De re militari, I. 3. C. 1. t Paradox. 6. 
Jo this belongs that of Florus, 


J. 1. c. 11. . 10. Edit. Grzv. The Spoils of Antium are in being, which Mænius fix d in the Forum, having taken the Enc- 
mies Fleet, if it may be called a Fleet. For there were ſix Ships with Stems, and that Number then was enough to enter into 


an Engagement with. Add. Aller. Gent. de jure belli, I. 3. c. 20. 


m Add. Alber. Gent. d. l. c. 21. 575 
| defined 


HAf. XII. 


defined by different Perſons, to avoid Quarrels, 
it will be convenient to expreſs in common Words 
in what Signification the Word under Debate ſhall 
be taken. | | | 
V. When a /ingle Word or Sentence is capable of 
| ſeveral Significations, Conje&ures are neceſſary 
to find out the true. Both of theſe Caſes the Rhe- 
toricians call ambiguous. But the Logicians are more 
nice, who, if the Varicty of Significations lies in 
a Word, call it equivocal, if in a Sentence, ambi- 
guous. An Example of the former we meet with 
in Tertullian a, who tells us that the Word Woman 
in 1 Cor. xi. 5, &c. ought to be extended to Virgins 
alſo. Altho' ſometimes'it is oppos d to Virgin, as in 
Cicero b, To Morrow fhe will be a Woman. Ci- 
cero gives this Example of the latter. A certain 
Man had bequeath'd a Legacy in theſe Words; 


Hares meus vaſorumargenteorum pondo centum novercæ, 


uæ volet, dato. Let my Heir give his Mother in Lau 
too Weight of Plate at Pleaſure. Upon this the La- 
dy demanded the fineſt and beſt wrought Plate: 
But the Heir interpos'd that the Choice was left to 
his Pleaſure. The Ambiguity had been avoided by 
the Addition of the Word His or Her. The Roman 
Law in ſuch a Caſe * gives the Legatee the Op- 
tion, and indeed there is Reaſon for it. For had 
the Option been deſign d to be left at the Diſcretion 
of the Heir, there had been no need of the Clauſe 
at Pleaſure. For if a Thing is enjoin'd me at large 
, and I have ſeveral Ways of Nen the Ob- 
ligation, tis left to my ſelf to chooſe which way 
to do it. But when a Clauſe is added concerning 
the Choice, tis deſigned in Favour of the Party 
which is to receive, that the other may not obtrude 
ſome pitiful, worthleſs Thing upon him e. 

As for the famous Deciſion of the Duke of Of- 
ſona, Viceroy of Naples, who decreed the whole 
Inheritance to the Son againſt the Prieſts, who 
were left Heirs, with a Clauſe, To give the Sou what 
they would ſtrictneſs of Juſtice does not plead in 
Behalf of it, ſo much as the odious Covetouſneſs 
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of that ſort of People, which are always hanker⸗ 
ing after other Mens Eſtates. | 
Another Inſtance we have in the Anſwer 
Charles V. gave the French Ambaſſador, when he 
demanded the Dukedom of Milan; That which 
pleaſes my Brother the French King, plenſes me alſo. 
Which the Ambaſſador in great haſte gave his Ma- 
ſter Advice of, as if he had gain'd his Point 4. 
VI. Befides, when we meet with a © ſeeming Re- 
pugnancy in the Terms, Conjectures are neceſſary 
to work out the genuine Senſe, by reconciling, if 
poſſible, thoſe Terms that ſeem to be repugnant. 
But if there be a clear evident Repugnancy *, 
the latter Contract vacates the former: For no 
Man can will Contradictions, and it is the Nature 
of Acts, which depend upon the free Will of the 
Agent, or over which no Man has acquir d a 
Right, to be diſclaim d by a contrary Motion of 
the Will. And this Change of the Will, in order 
to annul an Act, is ſometimes required on one ſide 
only, as in making Laws, Wills, and Teſtaments, 
Cc. and ſometimes on both ſides, as in Contracts, 
which, unleſs the Law interpoſes, cann t be diſ- 
ſolvd without the Conſent of both Parties. 
From hence, by the way, it appears how Lycortas 
might have excuſed his Neglect, in not mention 
ing, when he went to renew the League be- 
tween the Achzans and the King of Egypt, which, 
of the many Leagues that were between them, he 
would have renew'd: for he might have ſaid, that 
thoſe which were never broken needed not to be 


renewed, and in the renewing of thoſe which had 


been broken, he onght to be preſum'd to mean the 
laſt f. | | 

For an Inſtance of two Laws, that ſeem to thwart 
one another *, One enacts, That a Statue be erected 


in the Gymnaſium in Honour of the Perſon that kills 


the Tyrant : Another ſays, That no Woman's Statue 
ſhall be plac'd in the Gymnaſium : Now a Woman kills 
the Tyrant. In this Caſe I ſhould judge in Favour of 
the Woman. For the Reaſon of the firſt Law was, 


Mr. Bars. NOTES on & V. 


* CicgRo's Words are, Paterfamilias, cum Filium bæredem faceret, vaſorum argenteorum centum pondo Uxori ſue fit legavit : 


Heres menus uxori mee vaſorum argenteorum pondo centum, ques volet, dato. 
Cic. de inventione, Lib. 2. Chap. 40. 


petit d Filio Mater. Ille ſe, guæ ipſe vellet, debere dicit. 
Chap. 12. and Quinctil. Lib. 7. Cap. . 


3 The Words of the Law are, Quotiens ſervi electis vel optio datur, Legatarius optabit, quem velit. 


Poſt mortem ejus vaſa magnifica, & pretieſò clæata 
See ad Herennium, Lib. 1. 


Sed & homine generaliter 


legato, arbitrium eligendi, quem acciperet, ad Legatarium pertinet. Digeſt. Lib, 33. tit. 5. De optione vel electione legata. Leg. 2. 


princ. I 1. 


4 "Tis a Maxim of the Roman Law, Cum illa aut illa res promittitur, rei Elefio eft, utram præſtet. Digeſt. Lib, 23. tit. 3. 
De jure dotium, Leg. 10. S 6. See alſo Leg. 18. tit. 1. De contrabenda emptione, Leg. 25. princip. and Lib. 19. tit. 1. De action. 
Empti & Venditi, Leg. 21. §S 6. Indeed it belongs to him only who lays the Obligation, to explain himſelf clearly and without 
Equivocation or Reſerve, as to what he requires of another. Quidguid adſiringendæ obligationis eft, id niſi palam verbis exprimitur, 
omiſum intelligendum eſt. Ac fere ſecundum promiſſorem interpretamur : quia ſtipulatori liberum fuit verba late concipers. Digeſt. 
Lib. 45. tit. 1. De verborum obligatione, Leg. 99. And we may lay this down as a general Rule, That when there is in a Deed 
any Obſcurity or Dubiouſneſs, which cann't be cleared by the Intention of the Contractors, or any other Circumitance, the Inter- 
pretation ought to be againſt him, who ought to have explained himſelf, or made the other have delivered himſelf fully. Inſo- 
much that he who is obliged, might and ought to ſpeak clearly, the other hath a Right to explain the Clauſe for his own Ad- 
vantage. Nec rurſum promifſor ferendus eſt, {i ejus intererit, de certis potius vafis forte, aut hominibus actum. Digeſt, ibid, So that 
all Obſcurities and Ambiguities in a Bargain of Sale, or Living, muſt be interpreted againſt the Seller or Landlord. Veteribus 
Placet, pactionem ob ſcuram, vel ambiguam venditori, & qui locavit nocere: in quorum fuit poteſiate Legem apertius conſcribere. Dig. 


Lib. 2. tit. 14. De pactis, Leg. 39. See alſo Lib. 18. tit. 1. Leg. 21,.33« Lib. 50. tit. 17. De divenſis regulis Juris, Leg. 172. 
2 ke Mr. Bazs. NOTES on $ VI. 


* Ubi due contrariæ leges ſunt, age antique obrogat Nova. Tit. Liv. Lib. g. Chap. 34 Where two Laws thwart one an- 
other the new one abrogates the old. Al hi,, de mig ee ix ver Ff wes auriy e. Digeſt. Lib. 1. tit. 4. De conſtitu- 
tionibus Principum, Leg. 4. See alſo the Canon Law in the Decretals, Lib. 1. tit. 3. De Reſcriptis, Chap. 3. and a Paſſage 
in Plutarch, which will be quoted Note 6. on 8 9. | | : | | 
See the foregoing Chapter, $ 8. | = 
3 Tyrannicide imago in gymnaſio ponatur : contra Mulicris imago in gymnaſio ne ponatur. Mulier Jyraunum occidit. Quin, 
Inſtit. Orat. Lib. 7. Chap. 7. | CH Pants oe, 


De velandis Virginibus, c. 4 d Apud Quinctil. Inftit. Orat: I. 6. c. 33 Had. Auth. 2% Heren. I. 1. c. 12. 


Quint. 
Irftit. Orat. I. 7. c. 9. 4 Marſelaer Legato, l. 2. c. 39, neee. F ide Polyb. excerp. leg. 41. | 


that 
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that the Youth which is train d up to Valour in 
the Gymnafium, ſhould by ſuch ſort of Honour be 
ſtir d up to imitate brave Actions: The Reaſon 
of the latter is, becauſe the Virtues proper to Wo- 
men are not generally the Obje& of Mens Imita- 
tion. But, in this Caſe, ſince a Woman has out- 
done her Sex, ſhe deſerves the rather to have her 
Statue put up in the Gymnaſium; for ſuch Bravery 
in a Woman would be a greater Incitement to E- 
mutation in the Men. There is another Example 
in + Cicero de Invent. Lib. ii. Cap. 49. One Law 
ſays, M hoſoe ver kills the Tyrant let him be reward- 
ed as a Conqueror at the Olympick Games, and let 
him demand what he pleaſes of the Magiſtrate, and 
let the Magiſtrate grant his Requeſt. Another Law 
runs thus: Upon the Death o the Tyrant, let bis 
frue neareſt Relations be put to Death. Alexander, 
who had exerciſed Tyranny over the Phereans in 
Theſſaly, being kil'd by his Wife Thebe, She, for 
her Reward, demands her Son, whom ſhe had by the 
Tyrant. Some were ef Opinion, that by the Law 

the Son ought to be put to Death 1 5 
ſeems to claſh 


But ſometimes the ſame Law 

with itſelf; as for Inſtance, the Law ſays, 
That a Woman, who has been debauch d, may chooſe 
either to marry the Man who has injur d her, or to 
have him put to Death. Here is a Man that has 
debauch'd Two, whereof one chooſes his Death, the 
other demands him in Marriage : In this Caſe, the 
Reaſon of the Law will decide the Bufineſs: For 
here the Law, by permitting the Woman to chooſe 
the Death of the Man, did not ſuppoſe that many 
would defire it ; but the Good of the poor Woman 
was herein conſulted, leſt ſhe ſhould for ever con- 
tinue without a Husband ; for the Man, after the 
Heat of his Love was over, might caſt her off, as 
not likely to deny others thoſe Favours which ſhe 
had ſo unlawfully granted him: nor would it be 
caſy to find one who would willingly marry her 
that had been deflowred by another. And there- 

fore ſhe that demanded the Man in Marriage ought 
to be preferr'd : For this anſwers beſt the Deſign 
of the Law, which had the Conyenienoe of ths 
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Woman, rather than the Death of the Man in its 
Eye; and after this rate, one of them, at leaſt, 
will be provided with a Husband, whereas other- 
wiſe both will be forced to remain ſingle. Beſides, 
when there is as much to be ſaid on the one Side 
as on the other, the more favourable Sentence ought 
to prevail. ; 
But ſometime the Words claſh in ſome parti- 
cular Caſe, as in this Inſtance ; there is a Law, 
7 That a Man, who has behaved himſelf honour- 
ably in the War, ſhall have whatever he demands; 
here are Two ſuch, who both demand the ſame 
Virgin; fince both cannot be ſatisfied, which muſt 
be preferr d? I anſwer, He that made the De- 
mand firſt, But if both demanded together, 
they muſt draw Lots; for tho' the Law gives 
an unlimited Liberty of demanding, yet it muſt 
be ſuppoſed to be reſtrain'd to thoſe Things 
which can conveniently be granted. Another Ex- 
ample is propos d by * Phileftratus in the Life 
of Secundus. He that raiſes a Sedition, is to 
be hang d; he that quells it, to be rewarded - 
The ſame Man both raiſes a Sedition, and quels 
it, and demands his Reward. In which Caſe 
Secundus with good Reaſon argues thus, Provided 
you firſt ſuffer Puniſhment for raifing the Sedition, you 
ſhall then, if you pleaſe, receive the Reward for quel- 
ling it. In ſuch Caſes as theſe, where Words are ? 
evidently obſcure, we are forc'd to have recourſe 


to Conjectures. 


Theſe Conjectures are ſometimes built upon ſuch 
good Grounds, as that the genuine Senſe forces 
itſelf upon us, even againſt the receiv'd common 
Signification of the Word. To this purpoſe is 
that Diſtinction of the Rhetoricians between the 
Letter and the Deſign. As for Inſtance, » The 
Law makes it capital for any Foreigner to preſume to 
mount the Walls : But in a Siege a Foreigner 
mounted the Wall, and beat down the Enemy that 
was ready to ſcale it. Now the Letter is againſt 
the Foreigner, the Defign for him; according to 
which no doubt Judgment ought to be given ; for 
the Defign of the Law was to prevent any Foreig- 


14 TuLLy's Words are, Ex contrariis autem Legibus controverſia naſcitur, cum inter fe due videntur Leges, aut plures dif- 
crepare, hoc modo: Lex eft, Qui Tyrannum occiderit, Olympionicarum premium capito, & quam volet fibi rem a Magiſtratu depoſcito, 


& Magiftratus ei concedits. 


 filium ſuum, quem ex Tyranno habebat, Abi præmii loco depuſcit. 
De Invent. Lib, 2. Cap. 49. 


Et altera Lex, Tyranno occiſo, quinque ejus proximos cognatione Magiſtratus necato. 
gui apud Phereos in Theſſalia 1 occuparat, Uxor ſua, cui Thebe nomen fuit, noctu, cùm fimul cubaret, occidit. 


Alexanarum, 
Hæc 
Sunt qui ex Lege Puerum occidi dicant oportere. Res in judicio 


Ls They had done wrong, for beſides that the firſt Law was manifeſtly barbarous and unjuſt, the End was, without doubt, 
to deſtroy all that had any Relation to the Tyrant, as Men to be feared, or whom he might have for his Aſſociates; for there is 


all the ap 


rance imaginable, that the Mother who had ſo much Courage and Zeal for the Publick Good, as to ſtain her Hands 


with the Blood of her Husband, would have had no regard to her Son's Life, if ſhe thought him to be of the ſame Temper as 


his Father. | 


6 This is the Subject of S EN c a's Fifth Controverſy : Lex: Rapta raptoris, aut mortem, aut indotatas nuptias optet. Una 
uidam duas rapuit : altera mortem optat, altera nuptiass Mot of the Declaimers, whoſe Fragments Sz NECA relates, 


nocte a 
E condemn the Raviſher to Death. 


7 I do not know from whence this Example is taken; the Law indeed is found in 8 EN ECA, Controver/. 31. and in the Ex- 


terpt. Controverſ. Lib. 10. Declam. 2. 
3s altogether different. | 


As alſo in AuLus GELL1vus, Noe. Attic. Lib. 9. Chap. 16. but the reſt of the Cafe 


| . N 
3 8 PhH1iLosTRATUs's Words are, 0 dpta; cent, cmfmoxinu, x; & mien gde, N db. 6 emis Y eptag i Tevorr, 


did wv dpf m N umd, 6d) iRexxunomeons. 


z os bdlnet, mpweier, mir iy" cis d ine da, ef Nraonr, Nas, 


Cad. 26. Ed. Olear. 1709. 


zug, ien; n weine; N ent Sd. 


m dure; w mazour dfvs Ive 


 Phileftrat. de Vitis Sophiftarum, in Secundo, Lib. 1. 


. 7 In the Examples of apparent Contradictions brought by our Author, the Terms are not obſcure; but, on the contrary, 
very clear. But the Intricacy proceeds from this, That they conclude not in themſelves the 969", rang which the Lawgiver 


2 have made to the Law, if he had foreſeen certain Caſes which are drawn from ſome other 


literally, and in their full extent. 


hing, than the Words taken 


10 fiel ß, W Marsa; which the Latins render, Ex Scripto & ſententia ſcripti: or, as QuixrTI LIAN, Lib. 7. Cap. 6. 


and the Author of the Rhetorict, dedicated to Herennius, Lib. 1. 


Chap. 11. Ex Scripto & voluntate ſtatus. 


iz QuinTiLiaNn's Words are, Peregrinus, fi murum adſcenderit, capits puniatur. Cum hoſtes murum adſcendifſent, peregri- 


Cab. XII. 


der from mounting the Walls as a Spy; which 


| Reaſon in the preſent Caſe ceaſes 2. 


But we muſt take notice that ſometimes a Re- 
pugnancy is ſuppos'd, when indeed there is none, 


wiz. when Words are taken in a larger Significa- 


tion than the Speaker defign'd them. A notable 


Inſtance of this we meet with in Foſephus b; where 


King Zedechias would believe neither Jeremiah nor 
Exekiel, becauſe he thought they contradicted 
one another: for the one aſſerted that he ſhould be 
carried away into Babylon; the other, that he 
ſhould never ſee Babylon with his Eyes. The two 
Prophets were very conſiſtent with each other; for 
he was carried away to Babylon, but his Eyes were 


_ firſt put out. | 


VII. Grotius has affign'd three common places, 
from whence we may trace out the Deſign, where 
the Words are obſcure or ambiguous, viz. The 
Subject matter, the Effects, and the Circumſtances. 
As for the former * tis in the Mouth of every 
Civilian, That Words ought to be underſtood accord- 
ing to the Subject matter of them ©; as * if a Man 
promiſes to defend you in the Poſſeſſion of the 
Goods you buy of him, his promiſe is not ſuppos'd 
to extend to any extrajudicial Violence d. I 
fanſy this Rule may be applied to the Vow of 
Jephtha in Judges XI. 3 1. and to that of Agamem- 
non in Cicero © who having vow'd to offer up to 
Diana the moſt beautiful Creature that ſhould be 
born that Year, facrific'd Iphigenia, who indeed 
was the moſt beautiful which that Year produc'd : 
But he who talks of ſacrificing is preſum d to mean 
a Subject fit to be made a Sacrifice of f. 
So if a Truce be made for Thirty Days, it muſt 
be underſtood of natural Days conſiſting of Twen- 
ty four Hours : not of artificial, or the {pace of the 


Sun above the Horizon. And therefore it was a 


frivolous Quibble of Cleomenes, who had made a 
Truce with the Argives for ſo many Days, but the 
third Night finding them ſleeping and unprovided 
by reaſon of the Truce, ſet upon them, and flew 
ſome, and took others ; and when he was upbraid- 
ed for his Perjury, denied that the Nights were 


comprehended in the Treaty 8. In vain alſo 


did Mycerinus King of Egypt endeavour to convict 
the Oracle of Falſhood; for the Oracle foretold 


12 See Jeremiah xxxviii. 17, c. and Ezekiel xii. 13. 


Mr. BAR B. NOTES on & VII. 


The Words of the Digeſis are, Quotiens in Stipulationibus ambigua Oratio eſt, commadifſumum 
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that he ſhould live no more than ſix Years : but he 
order d Candles to be lighted up, and revell'd by 
Night as well as Day, as if by thus uſing the 
_— as Day he could make Twelve Years our of 
Six b. 

Thus the Word Arms denotes ſometimes the 
Weapons of War, ſometimes the Warriors them- 
ſelves, according as the Subject matter of the Diſ- 
courſe directs. For if it be an Article, that neither 
Party ſhall uſe Arms againſt a Third, tis plain 
Soldiers or an Army is meant by it : but if upon 
the Surrendry of a Garriſon it be ſtipulated that 
they deliver up their Arms, not the Soldiers, bur 
the Weapons are ſuppos d by it i. 

The Platæenſes having promis d to reſtore the 
Theban Captives, ought to have reſtor'd them alive, 
not dead k. For the Treaty was concerning 
living Men, and not the Carcaſes of them. 

It was a wretched Fetch of Labeo's, who having 
by the League a Title to half of Antiochus's Fleet, 
cut every Ship in two, and ſo depriv'd the King 
of his whole Navy l. Thus the m Campanians 
ſtruck up a League with their Enemies, and one 
Article was, that they ſhould have half their Arms 
reſtor'd them; but they cut each Weapon in two, 
and fo deliver d them half. 8 

Xiphilinus n tells us of two Soldiers, who hav- 
ing got a Hogſhead of Wine amongſt their Plun- 
der, and being commanded to divide it, cur it in 
Two with their Swords. Rhadamiſtus ſwore to 
Mit hridates, that he would not either by Sword or 
Poiſon do him any Harm; but preſently after he 
{mother'd him in his Bed o. 

VIII. Secondly, The Effects and the Conſequence 
do very often point out the genuine meaning of 
the Words. For where Words, it they be taken 
literally, are like to bear none, or at leaſt, a 
very abſurd Signification ; to avoid ſuch an In- 
convenience * we muſt a little deviate from the 
receiv'd Senſe of them P. And therefore it 
was abſurd in the Athenians d, having promis d 
to relinquiſh the Territories of the Bæotianss to 
deny the Ground that they had encamp'd upon to 
be the Beotians. With the ſame Cavil did Alex- 
ander clude the Conditions that Darius propos d 
to him. Darius had offer'd him all the Land that 


eft, id actipi, quo res, qua de 


agitur, in tuto fit. Digeſt. Lib. 45. tit. 1. De verborum obligationibus, Leg. 80. See allo Lib. 50. tit. 17, De diverjis Reg. 


Jur. Leg. 67. 


* So the Code aſſures us, Eæpulſas vos de fundo per violentiam à Nerone, quem habere jus in eo negatis, profitentes, nullam vabis 


adverſus eum, ex cujus venditione fundum poſſidetis, actionem competere probatis, Cod. Lib. 4, 


tit. 49. De actionibus empti & venditi, 


Leg. 17. See other Examples, Lib. 19. tit. 2. Locati, conducti, Leg. 15. $4. and Lib. 39. tit. 2. De damno infecto, &c. Leg. 49. 
3 So Ovid ſpeaks in the Paſſage quoted by our Author, but not mentioned from whom; Hector erat tunc cum bello certaret, 
at idem Traftus ab Amonio non erat Hector eguo, Ovid. de Triſt. Lib. 3. El. 11. v. 27, 28. Sic Pericles cum quibuſdam boſtium 


ita pactus legitur, ut ipfi ferrum deponerent ; poſtea eoſdem pacti violati inſimulavit, argutatus eos non depoſu a a 
Lex eft, qui nocte cum ferro deprehenſus fuerit, alligetur: cum annulo ferreo inventum magi- 


in {aciniis veſtimentorum gerebant. 
In. Orat. 


Aratus alligavit, Quint. Lib. 7. Cap. 6. 


4 bulas ferreas gues 


* 
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© Thus the Roman Lawyers ſay, In ambigua voce Legis ea potius accipienda eft fignificatio, que vitio caret : prajertim cum 
etiam voluntas Legis ex hoc colligi poſit. Digeſt. Lib. 1. tit. 3. De Legibus, & Senatuſconſultis, c. Leg. 19. Cicero lays again 


very well, Nu/lam ee Legem, que aliquam rem inutilem, aut iniguam fieri velit, De Invent, Lib. 2. Cap. 47. 


2 Add. I. 39. t. 4. I. 15. D. de Publicanis, &c. 


b Archesl. Fud. I. 10. c. 10. 


« Vid. lib. 45.t. 1. I. 10. P. 


d L. 19. t. 2. I. 15. ſ. 4. D. locati, & l. 39. t. 2. 1. 43. D. damni infecti, &c. L. 4. t. 49. c. I. 17. de act. empt. & vend. 


e Off. 3. c. 25. 


f Aad. Evyerhard. loc. legal. 40. which is about the Subject - matter. 


s Plut. Apopht. Lacon. P. 223. 
h Herodotus, Zuterpe. i. Jad. 


Such another Trick the Thracians uſed againſt the Bæotians, Strab. J. g. p. 277. 5 , 
4 8 1 7. c. 3. tho' Livy, I. 38. c. 38. ſays nothing of the 


* Thucyd. I. 2. init. 
m Polyæn. J. 6. c. 15. 


Alber. Gent. d. I. c. 20. 
cutting of the Ships. 


XII. 47. p There is an Example of this in the League whereby Lewis XII. of France, 


1 Val. Ma 
n Epi. Dion. in Caracalla, ad ann. 217. o Tac. Ann. 


took the City Bolagnia, and 


its petty Prince Bentivoglio, into his Protection; which he afterwards cavilled at, in a manner very unbecoming a King. 


Cuiccard. Hiſt. l. 5. p. m. 134. & p. m. 146. 


T & 4. «98 | lay 
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lay between the Euphrates and the Helleſpont; to 
which Alexander reply'd, He offers very liberally all 
on that fide the Euphrates, where is it then that he 
ſpeaks to me? I am already beyond the Euphrates; and 


therefore the whole of the Dowry he offers is leſs than 


what I am already Maſter of : drive me hence, that 1 
may be afſur d that what you offer is your own *. 

if it was the ſame thing to poſſeſs a Place by 
Force of Arms, and to poſſeſs it peaceably, and 
with the Conceſſion of the former Maſter 
Lewis XII. with the Pope's Legat, that 
the Biſhopricks void by the Death of the Biſhops 
in France ſhould be at the King's Diſpoſal. But 
a French Biſhop happening to die at Rome, the Pope 
immediately nominated a,. Succeſlor, and the King 


as ſoon another; which occaſioned great Differen- 


ces. In this Caſe, were I Judge, I ſhould not 
ſecruple to pronounce in favour of the King; for 
to render an Office vacant, 'tis no matter in what 
Place the Incumbent dies: and if ſuch a Cavil 
had been admirted, the King's Right might have 
bgen invaded ſeveral ways bd. 
At Bolognia it was enacted, that Hhoſoever drew 
Blood in the Streets ſhould be ſeverely puniſhed . Up- 
on which Law a Barber was indited tor opening a 
Vein in the Street, and it had like to have gone 
hard with him, becauſe it was added in the Statute, 
that the Words ſhould be taken preciſely,- without any 
Interpretation. In Quinctilian we have this Caſe, 

A poor Man and a rich Man were Friends: The rich 
Man in his Will made another Friend his Heir, but be- 
queath'd to the poor Man as much as he in his Will had 
bequeath d to him. The poor Man's Will is produc d; 


Of Interpretation. 


if he did not obtain the 
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2 ag eh it appears, that he had made the rich Mam 
Heir of all; and therefore he demands the whole Iuberi- 
tance. He that was the written Heir was for giving 
only ſo much as the poor Man was worth d. And in- 
keel this is to- be ſaid for the E 70 Heir, that 

Cauſe, his being made 
Heir would have had no Effect. Which. was the 


chief Reaſon why the Fulcidian Law, and 


* Pegafian Decree aſſign d the Heir a * Dodrans 
over and above; for ſo the Heir and Legatee 
were both provided for. As for the Interpretation 
of the Laws of the Land, that of Cicero * muſt e- 
very where take place: AU Laws, ſays he, ought to 
be referr'd to the Benefit of the Communwealth, and 
ought to be interpreted according to the publick Ad- 
vantage, not according to the Letter; for no one would 
have the Laws regarded for the ſake of the Laws 
themſelves, but for the ſake of the Commonwealth. 
IX. Beſides, Thirdly, it gives great Light to the 
Interpretation of obſeure Paſſages to compare 
them with others that have ſome Affinity with 
them; as to conſider what the ſame Author ſays 
in another Place, where he handles the: ſame 
Matter; or to. compare them with what goes 
before and follows in the Context. For in a 


doubrful Point the Author muſt be ſuppos d to be 


conſonant to himſelf: And therefore, if in 
one Place he has expreſs d his Mind clearly, we 
ought to preſume, that he is ſtill of the ſame 
Mind in another Place, unleſs it expreſly appears 
that he has chang d it. Thus if two Men ſhould 
bargain for Wheat, without mentioning the Quan- 
tity, it would be + an imperfect Bargain: But 


* QuixT1LIAaNn's Words are, Pauper, & dives, amici erant. Dives teſtamento alium amicum omnium bonorum inſtituit 
heredem : pauperi juſfit dari id quod ille fibi teſtamento daret. Aperte ſunt tabulæ pauperis : omnium bonorum inſtituerat haredem. 
Petit totam divitis hereditatem. Ille, qui ſcriptds eſt bares, vult dare tantum, quantum in cenſum babet pauper. Declam. 332. 
See Lib. 3. Chap. 4+ $ 5: Note 1. above. 15 . 5 
4 In the Time of Nero, in the Conſulſhip of Trebe/lius Maximus, a Decree of the Senate was made, That an Heir in Truſt, 
who was obliged to reſign to the Lawful Heir, ſhould be diſcharged of all the Debts and Disburſements, which, as well as the 
Rights, Names, and Actions, ſhould paſs with the Goods to him, for whoſe advantage the Truſt was made. But ſmce the Heirs 
thus put in Truſt, had little or no Advantage by the Inheritance, which they were to make over; and ſo ſcarce any one cared 
to trouble themſelves with a Truſt, it was ordered by another Decree of the Senate, in the Time of Yzpafian; in the Conſulſhip 
of Pegaſus, That he that was obliged to reſign to the Heir, or another Party, ſhould keep a fourth Part. The Emperor Jui. 
nian united theſe two Decrees afterward, and called them by the Name of their Author, the firſt, The Trebellian Decree, and the 
other, The Pegaſian. The more antient Name, which was the Trebellian, remained only, and from thence it was called, The 

Trebellianick 2uarter, or ſingly, The Trebellianick, viz. the fourth Part of the Inheritance which was to remain to the Heir 
_ who was to See the /n/titut. Lib. 2. tit. 23. De fidei commiſſariis hereditatibus, &c. and the Digefts, Lib. 36. tit. 1. 
Ad Senatuſconſultum Trebellianum; as alſo Mr. Dau uA T's civil Law in their Nat. Order, Part 2. L. 5. tit. 4. | 

In all the Editions of the Original our Author has it, dodrantem; three Parts, inſtead of one in four, quartam partem. Vet 
we ought to obſerve, that in the Roman Law the Trebellianict fourth Part is called the Falcidian, becauſe the Frebellianict is 
much the ſame as to the Heir who is to reſign, as the Fa/cidian is, as to the true and real Heir. See 'Dige/ts, Lib. 28. tit. 6. 
De pulgari & pupillari ſubftitutione, Leg. 41. 5 3. TA apt ee 1 
- 6 CiceRo's Words are, Omnes Leges, Fudices, ad commodum Reipublice referre oportet,. & eas ex utilitate communi, nin ex 
ſcriptione, que in literis eſt, interpretari. Negue enim ipfi [ qui Leges ſcripſerunt] quod obefſet, ſcribere volebant , & 
C feripfefent, cam efſet intelleftum, repudiatum iri Legem intelligebant. Nemo enim Leges Legum cauſa ſalvas efſe vult, ſed Reipu 
lice, quod ex legibus omnes Rempublicam optim# putant adminiſtrari. De Invent. Lib. 2. Cap. 38. K 


. Me. BAR B. NOTES on & IX. | ETON 

T Tt is a judicious Maxim in the Roman Law, That every part of a Law ought to be interpreted by the Tenor of the whole 
Law: Incivile eft, niſi tota Lege perſpecta, una aliqua OE . judicare, vel reſpondere. Digeſts, Lib. 1. tit. 3. De 
Legibus, &c. Leg. 24. See alſo about Compacts, Lib. 45. tit. 1. De verborum Obligat. Leg. 134: S 1. 

2 The ſame Lawyers obſerve alſo, That we muſt explain one Law by another, the Antient by the New; and on the other 
ſide, the New by the Old, unleſs the laſt have — abrogated ſomething preceeding. Non e novum, ut priores Leges ad 
poſteriores trahantur Sed & poſteriores Leges ad priores ! vii contrariæ fint: idque multis argumentis probatur. 
Digeſts, Lib. 1. tit. 3. De /egibus, &c. Leg. 26. and 28. Further, Mr. Her T1v s makes a pleaſant Miſtake. As the Au- 
thor ſays, Cum illis Locis ubi idem de femili agit materia; he quotes thereupon with a for, a Law, which imports, that when 
the Intention of the Contractor fully appears not, they mult follow the Cuſtom of the Country where they treat: Aut, ſi non 
; 9 ge 2 eft, erit conſequens, ut id ſequamur, quod in regione, in qua actum eft, freguentatur. Digeſts, Lib. 5 1. tit. 17. 
De Fur. Leg. 34. 3 N ; Led 2 | . | | 

3 05 ER O obſerves well, That to diſcover the ſenſe of a Writing, we muſt examine the Works of the ſame Author, his 
Actions, Words, Opinions, and Canverſation: 24a in Sententia Scriptor fuerit, ex ceteris ejus ſeriptis, faftis, dictis, animo at- 
que vita ejus ſumi oportebit, De Invent. Lib. 2. Cap. 40. 8 1 ACS 4 | 
4 The Words of the Digeſts are, Imperfecta erit 115 atio Si guod pondere, numero, menſura continetur, ſine adjectione 
ponderis, numeri, menſure ſtipulatus efſem. Digeſts, Lib. 45. tit. 1. De verborum obligat. Leg. 115. princip. 


> Q Curtius, J. 4. 1. F Morſe). Legat: /. 1.4 38. © Ever 
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i. by their former Dealings it appear d, that 
ſuch a Sort and ſuch a Quantity was thought of 
and deſign d, it is as good as if it had been actu- 
ally expteſs d a. This may be illuſtrated from 
Homer b in the Duel between Menelaus and Paris. 


They had agreed, that the Conqueror ſhould en- 


joy Helen; Paris being worſted, provided for him- 


f 


ſelf by Flight, and Agamemnon proclaim'd Mene- 

laus Conqueror, and that therefore Helen, accord- 

ing to Articles, ought to be his. And the Poe: 

makes Fupiter of the ſame Opinion, who declares 
AN Fei vim party di Mere Ad. 
Brave Menelaus gains the Victory. 


Beſides, he that impoſes the Conditions muſt be 
the beſt Interpreter of them; for he on whom 
they are impoſed, has no Power of adding to 
them. But the Conditions (as Hector expreſs d 
them) had no relation to Slaughter or Death, but 
to Victory only; for Helen was not to be adjudged 
to him that prov'd the better Man, but the Con- 
queror, and not he that ſlays the other is ſuch; 
for a Brave Man may fall by the Hands of a Cow - 
ard. On the other ſide it might be argued, that 
in Decrees, Laws, Leagues, and Pacts, a latter 
Condition takes place * of a former: and that the 
laſt Condition that Agamemnon had added, was 
14lemipy, expreſſing the Death of the Con- 
quer'd 4, and ſo Priamus ſeems to have under- 
ſtood, in ſaying, 


Jove and the Gods eternal only know, ls 
Fhich of the Tuo is doom d to Shades below ©, 


Beſides, the former Condition is included in the 
latter, for he that kills, conquers, but not vice 
ver ſd. And therefore the Condition which Hector 
propos d. Agamemnon did not annul, but ex- 
plain d f; did not change, but added to it that 
which was of the 
Rory ſhould conſiſt in the Death of the Adverſa- 
ry; for that is undoubtedly Victory, whereas the 
other may bear a Diſpute : As. therefore where 
Laws are really repugnant, the Judges embrace that 


Of I, nterpretation. 


greateſt Moment, that the Vi- 
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which is evidently clear, in preference to that uh ch 
is obſcure; ſo we look upon that Patt to be letter and 
more-valid, which is decifive of the Controverſy, and 


liable to no Exception 8, 


X. Bur that which helps us moſt in the Diſco- 
very of the true meaning of the Law, is the Rea- 
ſon of it, or the Cauſe which moved the Legiſlator 
to enact it. This - ought not to be confounded 
with the Mind of the Law; for that is nothing 
but the genuine Meaning of it; for the finding 


out of which, we call in the Reaſon of it to our 


Aſſiſtance. . And this is of the greateſt force, when 
it evidently appears that ſome one Reaſon was the 
only Motive that the Parties went upon, which is 


no leſs frequent in Laws than in Pa&s. And here 


that common Saying takes place, that The Reaſon 
ceaſing, the Law itſelf ceaſes. But it ſeveral Reaſens 
concur together, and only one ceaſes, the others 
do not immediately expire, or become leſs able to 
ſupport the Efficacy of the Law. Nay, ſometimes 

the general Reaſon of the Thing ſeems to draw one 
way, and the abſolute Will of the Legiſlator ano- 
ther; and in ſuch a Caſe *® the Wil of the Le- 
giſlator muſt de deem d by the Subjects a Reaſon, 
which if it be but clearly ſignified, altho not alto- 
ou ſo congruous to the Laws of Prudence, yet 
uffices to create an Obligation. From theſe Pre- 
miſſes we be right inferr d, that a Preſent made 
in Proſpe& o Marg: may be reyoked and 
demanded back, if the Marriage does not ſuc- 
ceed; eſpecially if ir ſticks on that Side to whom 
the Preſent was made. Tho' generally in ſuch | 
Preſents as paſs among the Living, the Reaſon of 
them * has not the force of a Condition (unleſs - 
it be expreſly mention d) fo as to make the Fact 

null, where that does not appear. And therefore 
the Olynthis were not unjuſt in refuſing to reſtore 
the Land which Amyntas King of Macedon had 
given them, when, being defeated by the Mhyrians, 


he had had loſt allHopes of defending his King- 


dom Þ, 

Yer in ſome Caſes, the Law itſelf may ſuſtain 
the Place of a Condition i. And therefore Ci- 
cero k, to the * Interdi& which !, amongſt others, 
had theſe Words in it, From whence you, or 
your Family, or your Agent, &c. rightly argues: 


S And again, Triticum dare oportere ftipulatus eft aliquis. Facti queſtio eſt, non juris. Igitur i de aliquo tritico cogitaverit, id 
eft, certi generis, certæ quantitatis : id habebitur pro expreſſh. Ibid. Leg. 94. . : 
6 PLUTARCH's Words are, "Fr ms yg » vie, iy d ouivingus 5 duholeus, π·¾ ˙]· er Th Y5rex npildar, x; Ga 


? . Plut. p. 742. D. Ed. Wecb. 


7 PpIlVrARcn's Words are, *Qaryp Ty iy TaTe exudate ernrgulac oi Digs) mf madly dupe c j torn wee deb, mh 
dmnp;roper .it £798 Hagen Thy angydager x agus TING" cyan dνẽ,˖mʒ, HC n &% Rogudlipey voulger, [lepr. 
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See what will be ſaid, $ 19. Note 5. about the Caſes where the Law ought to be reſtrained, becauſe the Reaſon, which 


effectually determined the Lawgiver, or Contractors, takes not place. £ | 
See how the Author — this in his Abridement of the Duties of a Man and Citizen. Often, tho' we ſee not the Rea- 
t 


ſon of a Law, the Will of 
L. 1. Chap. 17. 88. See alſo Mr. THomas1vs's Juri 


3 See above in Book IV. Chap. 9. S 4. Note 6. 


e Lawgiver is ſufficient to —_ 


on them that depend on him, an Obligation to conform to it. 
Divin, Lib. 3. Chap. 12. 8151. M | 


+. So the Digeſis order, Et generaliter hoc in donationibus definiendum eſt : multum intereſſe, cauſa donandi fuit, an conditio. 
Si cauſa fuit, ceſſare repetitionem. Si condit io, 1 locum fore. Digeſt. Lib. 39. — De Donation. Leg. 3. 
1 7 


S This is what is called Interditum. See the 


Mitutes, L. 4. t. 15. and FrRANGES 


o rO MAN upon CI ERo's Ora- 


tion for Cæcina, Chap. 4. There are ſeveral ſorts of it, and this of which he treats is called, Interdiſtum unde vi. | 
6 CictRro's Words are, Up Tu, aut FaMILIla, AUT PROCURATOR Tus, Cicero pro Cæcina, Cap. 19. 


De verb. oblig. I. 94. D. z Zieg). ad Oe 4. 
II. 3. v. 281, Homer. II. z. v 
Diod. Sic. J. 15. c. 9. 


| 75 r id. v. 91, 92 
i Vid. Cod. J. 8. tit. 86. de revoc. donat. 
r. 15. & D. L. 43. 7. 16. Devi & de vi armeta, |. 1. princip. 

| Bbbb 


d Iliad. . * L Iliad. A. v. 13. 4 4 „ 
s Plut. Symp. 4 9. gu. 13. p. 743. A. ' 
E Orat. el Cc. 19. J. Inſtit. J. 4. 
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altho one Servant be not a Family, yet if that 
one Servant diſpoſſeſſes me, tis plain I ought to be 
reſtored from the Reaſon of the Edict 2. Nor is 
there any Difference whether my Agent, ' or any 
body elſe in my Name, diſpoſſeſſes another: He 
adds, the Reaſon is the ſame in this Caſe, whe- 


ther your Agent (as the Word ſignifies one that 
manageth all your Concerns in your Abſence with 


full Power, as your Attorney or Subſtitute) or 
your Neighbour, or Client, or Freed-man, or 


any other diſturb me upon your Account and In- 


treaty Þ s. SH 
Another Inſtance of a Caſe which may be de- 
cided from the Reaſon of the Law e, The Law 
is, that thoſe, who in a Storm forſake the Ship, ſhall 
loſe all; and the Ship and the Lading ſhall be theirs 
that ſtay in it. But in a very diſmal Tempeſt all for- 
Sake the Ship, except one fick Man, who is not able to 
get out and eſcape; the Ship by chance comes ſafe to 
Port ; the fick Man ſeizes it as his; the Owner puts 
in his Plea againſt him. Now the Reaſon of the 


Law was, that thoſe who had expos'd their Lives 


to ſave the Ship, ſhould have ſome Encouragement ; 
bat this the fick Man cann't pretend to, who neither 
ſtay d in the Ship upon that Account, neither con- 
tributed any thing to the ſaving of it. | 


XI. Beſides, the fame Word admits of ſometimes 


a more looſe, ſometimes a more ſtrict Interpretati- 
on, which may happen upon ſeveral Accounts: 
Sometimes the Name of the Genus is peculiarly ap- 
phy d to one of the Species; as in the Words Adop- 
tion and Cognation . In the Names of Animals, 
where the Word is not of the common Gender, 
the Maſculine includes the Feminine, and vice 
ver ſd. 
nification than common Uſe: As Death in the Ro- 
man Law is extended even * to Baniſhment, 


which in popular Uſe ſignifies only the Separation 


Of Interpretation. 


Sometimes Art gives a Term a larger Sig- 


 BooxV 


of the Soul from the Body. Hither may be re- 


ferr'd the Ambiguity in the Words, mine, thin? 
yours, &c. which Martial d plays wit n 


Carmina Paulus emit, recitat ſua carmina Paulus: 
Nam quod emis, poſſis dicere jure tuum. 


You Verſes buy, your Verſes you recite s 
For what you buy, that juſtly is your Right. 


XII. Moreover, in Promiſes and Pacts, as alſo 
in Privileges, ſome Things are favourable, ſome 
odious, and others of a middle or mixt Nature. 

Thoſe are favourable which carry an Equality 
along with them, or which equally oblige each 
Party, and which tend to promote the common 
Advantage ; and the greater and the more exten- 


ſive the Advantage is, the better Title have they 


to Favour. Thoſe alſo are favourable which make 
for the Preſervation of Societies, and without 
which ſome Act would be to no End or Purpoſe. 
Beſides, to avoid an Inconvenience is more favour- 
able than to gain a Convenience *, and greater 
Favour is allow'd to that which makes for Peace, 


than that which makes for War; and a defen- 
five War is ſtill more favourable than an offen- 


five. 


On the other ſide, thoſe are odious, which lay 


the Burden on one Party only, or on one more 


than the other; that alſo which carries a Puniſh- 
ment along with it; or makes any Act of no Ef- 
fett; or changes any thing in former Conſtituti- 
ons; and ſuch as tend to the Deſtruction of 
Friendſhip and Society. : 

Thoſe that are of a mixt Nature (as ſuppoſe for- 
mer Conſtitutions are —_— yet for the ſake of 
Peace) according to the Greatneſs of the Good, 
or the Change, arc ſometimes odious, ſometimes 


2? Cictnro's Words are, $i me Villicus tuus Solas dejecifſet, non familia dejeciſſẽt, ut opinor, fed aliguis de familia. Rea? 
igitur diceres te reſtituiſſe ? Non enim alia cauſa eſt equitatis in uno ſervo, & in pluribus : non alia ratio juris in hoc genere 


dumtaxat, utrum me tuus procurator dejecerit, is qui legitime procurator dicitur omnium rerum ejus, qui in Ita 


non fit, abſitvt 


a ipublices cauſa, quaſi guidam pene dominus, hoc eft, alieni juris vicarius. 


Indeed, as the Law to which the Author here refers us, im 


ts, all Caſes cann't be expreſſed in Laws, they ought to be 


applied to Caſes perfectly alike, and where the ſame Reaſon takes place evidently. Non poſſunt omnes articuli fingillatim aut Le- 
gibus aut Senatus-conſultis comprehendi: ſed cum in aliqua cauſa ſententia eorum manifeſta eft, is, 9 præeſt, ad ſimi- 


lia procedere, argus ita jus dicere debet. Digeſt. Lib. 1. tit. 3. De Legibus, Leg. 12, 13. See 
1 ſpeaks, Sit Lex, que jubeat, eos, qui propter tempeſtatem navim reliquerint, omnia perdere ; 


9 So the Author ad 


eorum navim, ceteraque efſe, fi navis conſervata ſit, qui remanſerint in navi. 


alſo Leg. 27. 


agnitudine tempeſtatis omnes perterriti navim reli- 


guerunt, e conſcenderunt, præ ter unum ægrotum: is propter morbum exire & fugere non potuit. . Caſu & fortuitu navis in 
pertum incolumis delata eff : illam ægrotus polſi det; navim petit ille, cujus fuerat. Cap. 11. 


1. BAR B. NOTES on & XI. 3 


Under the Term of Adoption is contained the Adoption properly ſo called, by which the natural Father reteaſes his Son 
from under his paternal Authority, and transfers him to his Adoptive Father; and Abrogation is by which a Son, who has loſt 
his natural Father, and was under his own Power, ſubmits himſelf to him who is willing to become a Father to him. See the 


* - 


Inſtitut. Lib. 1. tit. 11. De adoptionibus. 


Cognati in the Roman Law is ſpoken generally of all the collateral Kindred, but more particularly Cognati are the collate- 
ral Kindred on the Mother's Side, and Agnati of the Father's Side, See Juſtitute Lib. 1. tit. 15. De Legitima Agnatorum 


tutela, 8 1. 


3 The Words of the Dige/ts are, Verbum hoc, ſi quis, tam maſculos quam fæminas complectitur. Digeſt. Lib. 50. tit. 16. De 


Serborum fignificatione, Leg. 
1 So the Digeſts ſpeak, 5 
las, Leg. 1. 5 8. See above Lib. 3. Chap. 6. 5 3. Note 5. 


I. £5 8 | 
eportatos enim mortuorum loco habendos. Digeſt. Lib. 37. tit. 44 De bonorum poſſeſſione contra tabu- 


Mr. BARE. NOTES on $ XII. 


* Quz xCTILIAN's Words are, Incommoda vitantis melior, quam commoda petentis ef cauſa. Inſtit. Orat. Lib, 7, cap. 4- 


* 


pag. 539. Edit. Ludg. Bat. 42 1. Edit. Obrecht. 


2 Vide Cicer. ubi ſupra, c. 19, & 20. 
the Aut. ad Heren, J. 1. c. 11. * 
Pejerat? | 


b Add. Lib. 1. f. 3. L 12, 13. & Lib. 27. de legibus. ' e Which is or by 
L. 2. Ep. 20. Id. 1.6. Ex I. Jurat capillus etc, quos emit, ſuos Fabullaz nunquid, Paule, 
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— * 
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Fawourable ; yet, ceteris paribus, Favour ought to 
take place. 728 e | 

XIII. Upon theſe Diſtinctions Grotius builds the 
following Rules. 3 

1. In Caſes that are not odious, Words are to be 
underſtood according to the full Prapriety of. popular 
Uſe ; and if in popular Uſe there be ſeveral Significati- 
ons of the ſame Word, the largeſt is to be taken. Thus 


ſometimes the Maſculine is to be taken for the. Com- 


mon Gender. as if Leave be given to kill any Game 


in ſuch a Foreſt, except Bucks, under that Name 


+ Does allo ought to be comprehended. In ſuch 
Caſes too an indefinite Word is to be taken * uni- 
verſally; as if it be ſtipulated in a Treaty, That 


the Captives ſhall be rerurn'd on both ſides, it muſt 


be underſtood of all and every one of them; So 
Cicero ® argues in the aforeſaid Interdi&, that the 
Words, From whence a Man has been ejected, ought 
to be extended even to him who is hindred from 
coming to his on . For this Senſe is not re- 


| r to the Nature of the Words; and in Favour 


a ought to be put in Poſſeſſion of his own; 


Of Interpretation. ” 343 


for to Dlſpoſſeſs is to hinder one from continuing 
in Poſſeſſion Þ, but a Man continues in Poſſeſſion, 


altho he ſometimes goes out upon neceſſary Occa- 
fions. And therefore it is the ſame thing whether 
a Man actually turns me out of my Houſe, or, 


while I. am out upon neceſſary Buſineſs 5, hin- 


ders me from coming in ©, From the Force of 
this Rule it is, that, in a doubtful Caſe, if it be a 


Matter of Fuvour, the Lear begun is look d upon 


as compleat, where another's Right is not injured 
by ir d. And againſt this did Caligula © offend, 
in denying thoſe, whoſe Anceſtors had obtain'd 
the Freedom of Rome for themſelves and their Po- 
ſterity, a Title to it, unleſs they were their Sons, 
* affirming that Poſterity ought not to be under- 
ſtood beyond that Degree fl. Yet,I am afraid 
Dido made uſe of too favourable an Interpretation, 
who when ſhe had purchaſed ſo much Ground, as 
ſhe could. cover with an Ox's Hide, cut the Hide 
into thin pieces, and fo ſeiz'd upon more Ground 
than ſhe had really bargain'd for 8. By the ſame 
Trick did varus buy as much Land as he could en- 


* This Diſtinction of Things favourable and odious is equally uncertain and uſeleſs. The Definitions given them by GzoTius 


Ad our Author have no Foundation; for the Promiſes and Compacts, as well as Privileges, devolving upon Things allowable and 


innocent, as we may here ſuppoſe, are all indifferent in their Nature, and by Conſequence ought not to be extended or reſtrain- 
ed farther. than the Intention of the Author requires. There are in theſe Definitions Things which do not well agree toge- 
ther: For we ſay, for Example, that what tends to the publick Advantage is favourable, and what contains any Trouble in it 
is odious, for we know, that the Infliction of Puniſhment makes for the publick Advantage. There are no Cauſes favourable or 
odious; for what they have of that Nature proceeds not from the Thing it ſelf, but depends only upon the Intention either of 
the Legiſlator, or Contractors, or Teſtator. In the Roman Law, for Example, the Liberty of a Servant (ſee the Init. Lib. 1. 


tit. 6. Quibus ex cauſis manumittere non licet, $ 2.) is a Thing favourable, as alſo the Portion of a Woman (ſee the D 72 
Lib. 23. tit. 3. De jure Dotium, Leg. 68, 70.) On the contrary, Second Marriages paſs for odious with moſt People (ce 
Novel. Juſtiniani 2. Chap. 2. 1.) I have alſo faid that this Piſtinction is uſeleſs: Indeed in the Examples alledged by our Au- 
thor; the Interpretation which he gives, may either be given independently upon what he believes odious or favourable, or is 


directly contrary to his Rule. Mr. Trrius, Obſer. 428, 429- 
in this, 


whoſe Opinion I have related, follows Mr. Thon avs 


See what ſhall be ſaid in the following Notes The Author 
none of whoſe Works I had ſeen when I put out my firſt Edi- 


tion of this Book; ſee his Juriſpr. Divin. Lib. 2. Chap. 12. 8 1 59s Sc. and the Appendix following it, where he defends him- 
0 


ſelf againſt the Profeſſor of Hamburgh named Vincent Placcius, w 


— 


give a good Definition of favourable and odious. 


had criticized upon what he maintain'd, that he could not 


| Mr. Bars. NOTES on ( XIII. | 5 | 
1 That is to ſay, according to Mr. Tuo MASLUs, ubi ſupra, $ 173. in Things of a mixt Nature, which are both favourable 


and odious. We muſt add, Provided the favourable moſt gone . 
le is treated of, but by reaſon of the uſual Signification of the Word 


2 That's true, but that is not becauſe a Thing favoura 


Cervus, i. e. a Buck. Mr. TI Ius obſerves very well, That when indeed we ſpeak of a Buck, or any other Creature in the 
Maſculine Gender, which is the more noble, it comprehends the Female as well as the Male, unleſs there be ſome Circumſtance 


which ſhews plainly that we ſpeak of the Male in Oppoſition to the Female. But I am not of the Opinion of that Author, who 
affirms, That according to the Opinion of Gx or ius and PurtnDoRey, the Word Buck is 2 to the Males. Be- 
cauſe (ſays he) this Clauſe, Except the Bucks, imports a Change of what before it was wont 400 nify, and N includes 


ſomething Odious. This Change was made after the firſt Agreement, and not a Reſtriction a 


ment itſelf, as that is, which is treated of in this Example. 


on a ſudden and in the Agree- 


3 This is not becauſe a Thing favourable is treated of, but becauſe in ordinary Speech theſe indefinite Expreſſions are equiva- 
lent to univerſal, unleſs there be otherwiſe ſome Reaſon to reſtrain them, as there is not here. For why is it, that in a Treaty 
of Peace we would keep hs, e taken in War? According to the Principles of G or ius (as ThoOMASwws obſerves) 


he that having the greater 


umber of Priſoners, would exchange them only Man for Man, for otherwiſe it would be a Thing 


odious, becauſe he would give more than the other. This laſt on his part affirms, That, according to the Agreement for Peace, 
he treated for the moſt favourable Thing, and ſo the Terms are to be underſtood in the moſt extenſive Senſe that they are capable 
of. Thus thro' the Contrariety of Reaſons, nothing is determined by theſe Terms Favourable and Odious. Moreover, it ſome- 
times leads us to an Interpretation plainly contrary to the Senſe of him that ſpeaks: As Mr. Taomasvus ſhews by this Example, 
« Suppoſe (ſays he) a Magiſtrate forbids the Carriage of Corn out of his Country, under ſevere Penalties, and one carries out Meal.“ 
In this Caſe, mem, A GRroT1vs's Rule, he that carries out Meal ought not to be puniſhed ; for beſides that his former Li- 


berty is * the 


rohibition is accompanied with a Puniſhment, and ſo a Thing abſolutely odious is treated of. 


+ This is determined in the Dige/ts : Si autem cum dominus veniret in paſſeſſionem, armati eum probibuerunt, gui invaſerant poſ- 
ſeMonem, videri eum armis dejectum, Lib. 43. tit. 16. De vi & vi armata, Leg. 3. 8 8. 7 
5 The Words of the Digeſts are, Sive autem corpore, five animo poſſidens quis dejefus eſt: palam eſt, eum vi dejefum videri. 


dium: vel fi quis eum in medio itinere detinuerit, & ipſe poſſederit : vi dejedtus videatur : ademiſti enim ei poſſeſionem, quam anima 


Idcircogue ſi quis de agro ſuo vel de domo proceſſilſet, Je ori: relicto, mox revertens, prohibitus fit ingredi vel ipſum pre- 


retinebat, etff non corpore. Ibid. Leg. 1. S 24. Beſides, what our Author ſays is ſufficient to ſhew, that we need not examine whe- 
ther the Thing treated of is favourable or not, for the Senſe of the Words, drive out, may be proved by other Principles. 
Mr. Tuo ma s1v says here, that 400 depends upon the Reaſon of the Law, for (adds he) the Roman Law would by it o_ ail 


wvays of private Perſons thus acting one by another. Francis Hotoman nevertheleſs affirms, That Cicers is a little cavil 


g in the 


Buſineſs of Cæcinas as appears by his Notes on that Orator's Harangue before quoted. See Mr. ScuuvLITIx c' Diſcourſe, De 


7 M. Tull. Cicer. pag. 283. 


othing is more common, than to underſtand by the Word Deſcendents, all thoſe who deſcend in the Right - line for ſeveral 


Degrees, without needing a favourable Conſtruction, to extend it farther than the firſt Degree 


And the Determination of the 


Roman Law is poſitive, as to the Privileges granted a Perſon and his Deſcendents, as appears by the Law quoted by our Author, 
Immunitates generaliter tribute eo jure, ut ad poſteros tranſmitterentur, in perpetuum ſuccedentibus durant. Lib. 50. tit. &. leg. 4. 


s Orat. pro Cæcina, c. 23. 
Hiſt. Franc. J. 19. p. 39. e Sxet. c. 38. 
Virg. Er. l. 1. c. 371. & Cerda ad h. 


d Add. J. 3. / 7. D. 5. t. 
f Add. Z. 50. t. 6. l. 4. D. de jure immunitatis. 
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e Add. L. 19. f. 2. J. 29. D. heati, Sc. 25. Buſfier's 
8s Tuft. I. 18. c. 5. 
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compaſs with the Hide of a Horſe, which he af- 


terwards cut into ſeveral ſmall Thongs, and encom- 


paſſed Land enough to build a City upon 


. 
2. In a Matter of Favour, if he that ſpeaks be 
learned in the Lau, or ſpeaks by the Advice of thoſe 
that are, his Words are to bs taken in the moſt com- 
Prehenſive Signification; fo as not only to import as 
much as they do in common Uſe, but to include that 
Signification alſo which is uſed amongis the Lawyers, 
or which the Civil Lau has impos'd upon them. 

3. On the other hand; Words ſpall be taken in 
a ſtrifter Senſe than the Propriety requires, if other- 
wiſe Injuſtice or an Alſurdity would follow *® 
4. Altho" it be not abſolutely "neceſſary for the 
avoiding Injuſtice, to take the Words in a ſtricter 
Senſe than their Propriety demand:; jet if there be 
a maniſeſt Advantage in ſuch a Reſtriction, we 
ought to flop at the narroweft' Limits of their proper 
Signification; unleſs Cireumſtances perſuade otherwiſe. 

5. In an odious Matter a figurative Speech may be 
admitted to avoid a Grievance; thus in a Dona 
tion, or when a Man recedes from his Right, 
Words, altho deliver d at large, are uſually con- 


| find to thoſe Things only, which were ſuppos d 


to be then thought of. And therefore Cicero ar- 
gucs right, that tho a Man bequeaths to his 
ite all the Money he has, yet his Debts are not 


therefore hequeath d unto. her; for there is a great 
deal of difference between ready Money, and ſuch 


at is due upon Bonds. Thus Aurelian, when he 


ſet out on his Eaſtern Expedition, Fond the 
. 1 

turn d Conqueror: And when the People expect- 
ed Crowns of Gold, which Aurelian > was net- 9 
ther able nor willing to beſtow, he gave them on- 


People Crowns of two pounds Weight, 


ly Crowns of Bread . Nay, tho a Man ex- 


preſſes himſelf univerſally, if afterwards a particu- 


lar Enumeration follows, the Law won't allow 


any thing to be made over, but what was particu- 
larly expreſs d. And when one Nation has ſtipu- 
lated to ſend another Auxiliary Forces, it is ſup- 


pos d that they are to be ſent at the Expence of 


— 
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him to whom they are promiſed; unleſs it was ex- 
preſly otherwiſe agreed between them. And thus 
a: made for the Defence of a Dominion, 
when the Lord is in Poſſeſſion of it, does not 
extend to the Recovery of it, when he is ejected d. 
Sometimes the Odium of the Perſon juſtifies a ſtrict 
and almoſt quibbling tion: Thus the 
Lady that betray d the Capitol, and had bargain d 
for her Pains to have what the Sabines carried up- 
on their left Arms, meaning their Bracelets, was 
buried under their Shields © “. . 

XIV. Grotius applies theſe Rules in a few Ex- 
amples: As thus, It is demanded, if a Reward le 
propos d to him that firſt gets to the Goal, and two 
come in together, whether it be due to both or to nei- 
ther? Indeed the firft, in this Caſe, may ſignify 
either him who out-runs all the reſt; or him whom 
none out-runs : And therefore if the Reward was 
only a Wager between the Parties, and both come 
to the Goal together, they muſt draw Stakes, And 
the ſame holds, if two Spectators, as is.uſual, had 
laid a Wager on this or that Man's Head. Bur if 
the Reward was propos'd by a third Perſon to en- 
courage their Induſtry, then thoſe who come in to- 


gether ought to divide it, if it be capable of Divi- 


ion; or elſe to enjoy it both together; or, if that 
cannot be, to draw Lots for it, or to run again; 


for tis hard that both ſhould be deprived of the 


Reward, becauſe neither was worſe than the o- 
ther: Beſides, the Rewards of Virtue ought not to 
be confined to ſo ſtrict an Interpretation; and 
therefore it would be ous in the Patron to 
give the whole Reward to each that performs e- 
ually f * But what Auguſtus gave the Rob- 
ber Coracota (who having heard that ſuch a Sum 
of Money was laid upon his Head, ſurrender d 


- himſelf )- proceeded rather from the Greatneſs. of 
the Emperor's Soul, than that it was due from 


him 8. | 5 

XV. In the Treaty which put an End to the ſe- 
cond Punick War, there was a Clauſe, That the Car- 
thaginians /hould not wage War, either in Africa, or 


Avid, Guictiard. Hit. 4. 15. f. m. 433. 


7 But why ſhould not this have place in a Donation, for Example, which is a Thing odious, according to Gxo r Ius and 
our Author, The Donor knowing all the Force and Extent of the Terms which he uſes, may be ſuppoſed to uſe them without 
Reſtriction, unleſs there be ſome probable Reaſon to make us think he had ſomething leſs in his Mind, and in that Caſe *tis not 
becauſe a Thing odious or chargeable is treated. of, that the Signification of the Terms are reſtrained, but upon the Account of 
what the Donor's Mind was moſt probably, as our Author himſelf ſpeaks, a little lower, after GR oT1vus. 

This and the following Rules are not peculiar to Things favourable, as is eaſy to obſerve. They concern all Acts done 
with Deliberation. | 

9 GrorTi1vs ſays, A manifz Equity, or Profit; and the firſt Word is apparently omitted, either by the Careleſneſs of the 
Author, or Fault of the Printers. As for the Rule it ſelf, if Equity requires that the „ ppm ar of a Word ſhould be reſtrain- 
ed, it is for that Reaſon, and not becauſe a Thing favourable is treated of. But Profit has no Influence here, farther than 'tis 
evident that the Lawgiver or Contractors would procure it. 

to Provided, that there be Reaſon to believe, that he that ſpeaks would not ſubject himſelf or others to this chargeable Con- 
ſequence ; for if he intends it, why ſhould we oppoſe his Deſign ? | 

it CiceRro's Words are, Non ff Uxori Vir legavit omne argentum, quod ſuum efſet; idcirco guæ in nominibus fuerunt, legata 
ſunt ; multum enim differt in arcane aer fit argentum, an in tabulis debeatur. TINT: cap. 3. When he ſpeaks of his Money, 
he means not ordinarily his Debt, ſo the Senſe of the Teſtator is taken from the Signification of the Terms, and not from 


Nature of the Legacies or Gifts themſelves. wg 
14 But then the Enumeration it ſelf ſhews, that he that ſpeaks did not take the univerſal Particle in its full Extent. 


23 In this Example tis clear, that the Promiſe to ſend Succours, does not. contain, according to the ordinary Uſe of the 
Words, and common Practice, an Engagement to furniſh the Troops at his own ag, Den So that, when a Thing favourable 
is treated of, it cann't be extended to an Agreement, unleſs it be explained in other Terms. As for the Example following, I 
cann't ſee why the Author alledges it here. | | 

14 See Mr. Buppzvs's Diſcourſe, entitled, Juriſprudentiæ Hiftorice Specimen, $ 11, Sc. among his Selecta Juris Na- 
ture g Gentium, where he examines this Caſe. - * | , 6 Far” 
UE SURE M.. BAR B. NOTES on & XIV. ; 
' See Mr.'T'n 0M 451v8's Diſcourſe, De Prioritate & Poſterioritate temporis dubid atque incertd, which are amongſt thoſe 
at Leipfick, Chap. 3. where the Queſtion propounded in this 6, and ſeveral other curious ones are handled. | 
2 Apud Saxonem Gramm. l. 9. & Polyd. Virg. Hiſt. Angl. I. 5: 'b See above in B. 3. c. 5.1. 10. and Mr. Barbeyrac's 
Note upon it. '© Which were called Siliginei. Panis Siligineus, White Bread. V. N. Vepiſcum in Aurel. c. 3 . 
. Tarpeis. J. Plat. Romulo, & Liv. J. 14 C. I bs f J. Lis. J. 26. 6. 48. 
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out of Africa, without Leave of the Roman People a. 
Ought this to be underſtood of an offenſive War 
only, or of a defenſive alſo? Certainly only of an 


offenſive War; for otherwiſe that Clauſe would 


be odious, as inconſiſtent: with the very Being of 


the State of Carthage. Beſides, tis hard to re- 
trench one's natural Liberty, ſo far as not to per- 


mit him to defend himſelf againſt an Injury b. 
Nor was it the Deſign: of the Romans by this 
Clauſe to expoſe the Carthaginians to the Inſults of 


their Neighbours, or to render them entirely de- 
pendent upon their Arms for Protection; but only 


ſo to tie them up, as that they ſhould not enlarge 
their Territories, or increaſe their Strength by 


War. Indeed when the Romans made ſuch a Lea 
with Antiochus, they inſerted this expreſs Clauſe ©, 


That if any Nation, | againſt whom- Antiochus by 
theſe Articles is debarred from waging War, ſhould 
ſer upon him firſt, he ſhould then have Liberty of 
Warring againſt them | g 
XVI. The Romans promis'd the Carthaginians, 
that Carthage ſhould'be a free City And a little af- 
ter demanded of them that they would demoliſh it, 
and build another at a greater Diſtance from the 


Sea; | pretending that the Spot of Ground, upon 


which the City ſtood, was not Carthage 4. Here 
tho? the Freedom which the Romans promis d cann't 
be underſtood of a full and entire Liberty, that having 
already ſuffer d no ſmall Diminution; yet, at leaſt, 


ſo much Liberty oughr to be underſtood, as that 


they ſhould not be oblig d, at another s Com- 
mand, to. deſtroy their native Country, and be- 
take themſelves elſewhere. Indeed Liberty, or a 
Privilege of being govern'd by one's own Law *, 
is the Attribute of a People, not of à City, as it 
conſiſts of Walls and Houſes ; yet ſince it was ſaid 


that Carthage ſhould be free (not the Cart haginians, 


by which way of ſpeaking the Romans might have 
colour d over their Cheat) the natural Meani 
of the Words intimate, that the People ſhould en- 


joy their Liberty in the City Carthage that then 


was, and alſo that the Buildings themſelves ſhould 
be ſecure. Pohbius e relates, that the Senate had 


Laws, all their Lands, the full Poſſeſſion of all their 
Goods, both publick and private ; and that the Car- 
thaginians preſently ſuſpected why there was no 
Mention made of the City. But indeed tis evident, 


ſtrain the Meani 


Obligation. 


ould have their Liberty, their 
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that the Romans here were guilty of more than Pu- 
nick Perfidiouſneſs. | * 
XVII. There are other Conjectures founded 


upon ſomething elſe than the Signification of the 
Words in which the Thing is expreſs d, which make 


it neceſſary ſometimes to enlarge, ſometimes to re- 
Yer it is obſervable, that we 
have oſtner Reaſon to reſtrain than to enlarge it. 
For the Want of any one Cauſe is enough to hin- 


der the Effect of a Thing, whereas all muſt ne- 
ceſſarily concur to produce it: Thus, in ſuch Acts 
as create an Obligation, the Meaning muſt be re- 
trained, if it appears that any one of the Cauſes 
be abſent; whereas to enlarge it, there muſt be a 
Concurrence of them all. 

And this Enlargement is not ſo eaſily admitted 


here, as when I juſt now ſaid,” that in a Matter of 


Favour, the Words may bear another, tho leſs re- 


ceiv'd Signification than uſual: For there (ſince 
the only uſe of Words is to expreſs one's Mind) 


ſuch a Senſe. of the Words, not being entirely diſ- 


ſonant to common Uſe; miglit probably have been 


in the Mind of the Speaker. But the Caſe before 


us ſuppoſes us to make Uſe of Conjectures, to 
prove that the Mind of the Speaker is ſnch as his 


1 


Words wo t admit of, and therefore we ought to 
be very certam of irt. 


Nor can a Law extend to a Cafe, which pro- 
ceeds upon à Reaſon only like that which the Law 
is founded upon, for the Reaſon ought to be exact- 
ly the ſame. Nay even that is not always enough, 


for ſometimes the bare Will of the Legiflator de- 
-termines it ſelf at Pleaſure, even againſt or with- 


out Reaſon, and yet is ſufficient to produce an 
ITE : EY | 2114111 5 


1 0 14. . 


To juſtify then ſuch an Enlargement, we ought 


to be ſure that the Reaſon; under which the Caſe 


in Debate comes, was the * only Cauſe and Mo- 


tive that induc'd the Legiſlator to ena& the Law; 


and that this Reaſon has been conſider d by him fo 
generally, as that he would have-apply'd it to the 
preſent Caſe, had he foreſeen it, becauſe otherwiſe 
the Law would have been uſeleſs or unjuſt, | 

Hither may be referr d what the Rhetoricians 
ſay about Reaſoning, when a Thing, for which 
there is no Proviſion made by any particular 
Law f, is inferr d, by a Parity of Reaſon, from a 


like Caſe which is provided for: or, as Quinctilian 


Mr. Bars. NOTES on $ XV. *s 
1 This Reaſon alone hath ſo great Force, that tis not neceſſary to alledge what the Clauſe contains hurtful or odious. 


Si qui ſociorum populi Romani ultro bellum inferent Antiocho, vim vi arcendi jus eſto: dum ne quam urbem aut belli jure teneat, 
aut in amicitiam accipiat. Tit. Liv. Lib. 38. cap. 38. If any of the Allies of the Raman People ſet upon Antiochus, let him 


* have Liberty to repel Force by Force, provided he takes no City, either by the Right of War, or by Treaty.” See alſo 


Polyb, Excerpt. Legat. 35. cap. 4. 


Mr. Bazs. NOTES on G XVI. 


As Nicias and Themiftocles ſay in * Lib. 7. Chap. 77. *Men make up the State, and not Walls and Ships without Men 


« uſt. Lib. 2. cap. 1 2. 1. 14. 


Mr. BAR B. NOTES on $ XVII. 


© There is no Neceſſity that the Reaſon of the Law ſhould be fingle, to authorize the Extent of it; for there is often more 
than one thing which cauſes Laws to be made, and in one and the ſame Thing ſeveral Ends may be propoſed, either equally, 
or ſo as ſome may be principal, and others ſubordinate. In this Caſe, if he that ſpeaks has equally propounded to himſelf di- 
verſe Reaſons, which he had in View, they muſt all be joined in extending it, in ſuch a Manner, as the like Caſe, to which the 
Law may be extended by virtue of one of thoſe Reaſons, agrees with all the other. But when there is a principal one, there 
is no Neceſſity that the Caſe ſhould alſo agree to the other ſubordinate ones, as Mr. Tho MASLVs obſerves, Iaſtit. Fariſpr. 


Divin. Lib. z. Chap. 12. 6 90. N 
2 See the Laws quoted above, $ 10. Note 8. 


« Liv. 1. 30. c. 37. Pal b. J. 15. c. 18. The like Article we find in the Peace which F/aminias gave to King Philip, Liv. 


1. 33. c. 30. „ Add. Livg, J. 42:6. 41. 
P. 45+ Ed. Steph. e Ex. Legat. 142. 


c Add. Liny, I. 42. c. 23. 
f Vid D. 4 1. f. 3. De legib. 412, 13, & 27. has 


4 Vid. Appian. de Bello Punic. 


ful, he takes the Plough 


ſhall be put to bei 
willing to get rid of his Wife, and at the ſame time | 
to eſcape the Law, kept his Mule three Days with- 


ver, ran 
who | Waters. 32 
Thus the Brethren of Joſeph vainly thought, that 
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has it, When a Thing not written is gathered from 


a Thing written: which he illuſtrates by theſe Ex- 
| 3, Ty take a Plough in Pawn is not lau- 
-ſhare. The Exportation of 
Wool is prohibited, he exports Sheep. He that. flays 
bis. Father muſt be ſew'd up in a Leathern Bag, 


has ſlain his Mother. A Man ought not to be dragg d 


out of his. Houſe to Fuſtice; be draggs him out of 
his Tent 2. WES? FIN Freak 
Hither roo may be referr d the Caſe defended 
by Lucian b; the Law is, IM heſoe ver kills the Ty- 


rant /ball be rewarded: A certain Man climbs into 


the Citadel to kill the Tyrant, but miſſing him, kills 


his Son, and leaves the Sword in the Body: 


ant coming in, and finding his Son ſlain, out. of 
2 falls upon the ſame Sword, and dies : He that 


flew the Tyrant's Son demands the Reward, as the 
{layer of the Tyrant. Eraſmus © takes the other 
fide, yet certainly the Reaſon. of the Law is for 
having the Reward given, not only to him who 


flays the Tyrant with his own Hand, but to! him 


who is the immediate Occaſion of it d. Since 


there is no doubt but the Legiſſator would have de- 


creed the Reward to him alſo, had ſuch a Thing 


come into his Mind. 


The Law ſays, that whoſoever kills his Wife 
Death; but a certain Man, being 


out Water, and the fourth Day pretending to ride 


out for his Diverſion, put his Wife upon the Back 
of the Mule; who as ſoon as he came to the Ri- 


z eagerly, into it, and threw the Woman, 
pcriſh'd in the Waters. 


1 


3 Quiner: 


O Interpretation, 


they fhiould be guilty of a leſs Crime in throwing 
him into the Pir, where he muſt die of Hunger, 
than if they had actually cut his Throat . 

It was ſtipulated between two neighbouring Na- 
tions, when there was no other ſort of Fortifica- 
tions, That ſuch a Place ſhould not be Walled in; 
which therefore ought not to be enclos d with ſo 
much as a Pile of Earth, if it evidently appear d, 
that the Reaſon why Walls were prohibited, was 
= render it - incapable.” of holding ont againſt 
Force. | 


A Man leaves his Eſtate to Titius, after the 


Death of the Child his Wife was then big with: 
He thought his Wiſe had been with Child” but it 


proves otherwiſe ; and therefore Titius has a fair 
Title to the Eſtate: For tis evident, that the Rea- 
ſon why the deceas d did not abſolutely make 77. 
tius his Heir, was, becauſe he thought he might have 
a Child; and therefore had he known that no 
Child would have been born, he would have made 
him ſuch without any Condition f 

A would have been too hard, ſays Lyffas 8, for a 
Laugiver to have crowded into his Law all the Lord: 
of the ſame Signification, and therefore what he has 
expreſt of one, he is ſuppos d to have underſtood of al 
the refl. Thus the Law, in Exod. xxi. 33. is rightly 
extended to every tame Animal, and the Word 
Pit to every Ditch  _ 2 
XVIII. Beſides, it is of great Uſe to enlarge the 
Meaning, fo as to leave no Room for any ſort of 
Cavils, and fo to prevent the Quirks, that 
oy Men have found out to evade the 
Law Þ®, f theſe Cheats the Roman Lawyers 


make four ſorts; one by a Communation of 


Things anther by a Commuraton of * Pons; 


L. 1 * Words are, Hie ſtatus ¶Syllogiſmi] ducit ex eo, quod ſeriptum ef, id guod incertum eft : qued quoniam ra- 


tiocinatione colligitur, ratiocinativus dicitur -------- Quad in toto, idem in parte: Aratrum accipere pignori non licet, vomerem ac- 


_ Cipit ==---=—- Duod in parte, idem in toto. Lanas vebere Tarento non licet, oves vexit 
god ſeri ptum non eff. Inſtit. Orat. I. 7. c. 8. | 1 | 
4 AsSztxECacxpreſfſes it, Here. Oetas, v. 859, 860. Quicquid in mortem trahit Telum 


4 in Weapon ſufficient: But we ought to obſerve, that to a moral Imputation, it is not ſi 


-- Majoris pugne eſt ex ſcripto ducere 


abunde, i. e. Whatſoever kills, 
cient, that what a Man has done, 


ſhould be, by Accident, the Cauſe of what happens, as Era/mus very well proves, and it may have place here. See Mr. Tno- 


Masrvs's Inftit. Turiſprud. Divin. Lib. 2 Chap. 12. $98, 99. and what I 


© {aid above at Lib. 1. Chap. 5. 8 3. Note 4. 


5 SeEnECa ſays, Scriptum Legis anguſtum eff, interpretatis diffuſa a: guædam vero tam manifeſta ſunt, ut mulam 


cautionem deſiderent. Senec. Controv. 27. See Lyfias, Orat. 10. contra 


omneſt. 2. cap. 2. and Libanius Declam. 31. 


6 QuincTiLian's Words are, Null/a tanta providentia potuit efſe eorum, qui leges componebant, ut omnes ſpecies criminum 
complecterentur. Nam & ſemper caventes 4 viciſſet; & Tus ita * atgue 3 Met, ut pro incerto haberetur ig- 
2 


notum. Fecerunt ergo, ut rerum genera comp 


plecterentur, & ſpeftarent ipſam ; 
Legum verbis non teneantar, ſed ipſa vi & poteſftate teneantur. Quin, Declan. 331. It was impo 


guitatam. ergo invenientur 3 guæ 


le for thoſe that made Laws, 


to provide particularly againſt all ſorts of Crimes: For, after all their Care, Knavery would find out Evaſions; and the Law 
«« would be ſo voluminous and confuſed, that inſtead of Uncertainty we ſhould lie in entire Ignorance. They therefore took care 


« to have general Heads, and to have regard to Equity: 
« Letter of the Law, but yet come under the Force 


And therefore we frequently find Things, which are not expreſt in the 
of it.” See alſo Cicero De Invent. Lib. 2. Chap. 42. and Orat. pro Cæc ina c. 18. 


. BAR NOTES on $ XVIII. 


C The Digeſts ſay, Contra Legem facit, qui id facit, quod Lex probibet: in fraudem ver?,' qui, ſalvis verbis Legis, ſenten- 
tiam ejus circumvenit. Fraus enim Legi fit, abi, quod fieri noluit, fieri autem non vetuit, w_ & quod diſtat prov n dais, 
0 


i. e. dictum I ſententia; Hoc diſtat fraus ab eo, quod contra ac, net ft. Digeſt. Lib. 1. tit. 3. 
The Dipefts enact, Sed ſi fraus fit Senatuſconſulto [Macedoniano] adhibitaz 


gibus, &fc. Leg. 29, 30. 
ta frumento, vel vino, vel oleo mutuo dats, ut 


Bis diſtractis fruftibus uteretur pecunia, ſubveniendum eft Filiefamilias. Digeſt. Lib, 14. tit. 6. De Senatuſconſ. Macedon. Leg. 7- 


5 8. See allo Leg. 3. S 3. 


3 See the Digeſts, Lib. 24. tit. 1. De donationibus inter virum & uxorem, Leg. 5. and Lib. 35. cap. 7. 


a Vide D. J. 9. f. 2. ad Leg. Aquil. J. 7. / 7. 
kill him your ſelf, or afford the Cauſe of his Death? ibid. 


b In Declan. que inſeribitur Tyrannicida, Tom, 1. p. 693, c. Edit. Am/?. 
« Inthe Anſwer which he has made to Lucian's Declamation, Tom. 1. 


Page 914, &c. d I there any difference whether you 
* Foſeph. Archæol. Jud. l. 2. c. 3. Gen, xxxviii. 21, 22. 


f Add. L. 5. t. 2.1. 28. D. de inoff. teſt. Ina Law many Things are excepted, though not expreſt; the Letter is narrow, But the 
Meaning exterfivez but ſome Things are ſo plain as to need no Exceptions, M. Senec. 1. 4. contr. 27. What ? was this provided for 


by the 


tter ® By no Means? Upon what therefore do we proceed? The Deſign. Which could it be apprehended without Speaking, 


there would be no need of Words, but becauſe it cannot, Wird, were found out, not to hinder, but to declare the Deſign, Cic. pro 
Czcin. c. 18. Every thing is not expreſt in Writing, but ſome are evidently ſuppoſed to be tacitly excepted, Id. de Invent. 1. 2. c. 42. 


Lyſias, Orat. 10. c. 2. contr. Theomneſt. 


1 Orat. 1. contr. Theom. 


h As alſo to anſwer any Cavils whatſoever, Vide 


L 29. 4 30. D. de leg. ubi ſupr. & D. L. 10. f. 4. l. 19. ad exhibend. & Lib. 35. t. 1. 76. D. de condit. & demonſtrat. & /. 48. 
7, a third 


t. 5. J. 33. / 1. D. ad L. Jul. a. adult. 3 


ö 


C H A P . XII. 
a third by Commutation of the + Contract; the 
laſt in the Way of Contracting 2, | 
Licinius Stolo b having made a Law that no one 
ſhould poſſeſs above 500 Acres, he himſelf, ne- 
vertheleſs, purchaſed a Thouſand, and to palliate 


his Crime, made over half to his Son: For which 


Reaſon he was accus d by Popilins Lana, and was 


the firſt that fell by his own Law; teaching us 


that no Man ought to preſcribe to others but what 
himſelf is willing to perform. By the Voconian 
Lau no Man can bequeath above half his Goods to 
a Woman; and therefore when a certain Man had 
made two Women joint Heirs, his Relations implead- 
ed the Will ©. 
The Rhodians had a Right to Tribute from the 
Ille of Pharos, but when the Receivers came to de- 
mand it, the Queen of the Place detain'd them 
under ſome pretence of Ceremony, till ſhe had caſt 
Moles into the Sea, and join'd Pharos to the Con- 
tinent ; and then ſhe drove them away, as having 
Commiſſion to levy Taxes upon Iſlands, but not 
upon the Continent 4, = 

The Athenians, when a certain Harlot, by Name 
Leena, i. e. Lioneſi, had flain the Tyrant, for fear 
of profaning the Temple with the Statue of a 
Harlot, they erected the Efſfigies of the Animal 
whoſe Name ſhe bare ©. | . 
The Rhodians, becauſe it was unlawful to pull 
down a Trophy, did therefore hide the Trophy, 


that Artemiſia had erected to their Diſgrace, by 


building a Houſe over it f. 55 g 
When the Spartans demanded to have the Athe- 
nians Decree, which hindred the Megarenſes from 
trading with them, aboliſh d, and Pericles objected 
that the Law forbad any Decree of the People to 
be pull'd down; one of the Commiſſioners reply d, 
We do not defire you to pull it down, but to turn it 
out of fight, and that none of your Laws forbid 8. 
'The King of Portugal, for certain Reaſons, for- 
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bad the Clergy the Uſe of Mules, but they plead- 
ed their Privileges ; upon which the King com- 
manded all the Smiths, upon pain of Death, not 
to ſhoe any Mule; and fo the Clergy quitted them 
of their own Accord h. | 

Tiberius, becauſe it was eſteem'd unlawful to 
ſtrangle Virgins, order'd them firſt to be defiled by 
the Executioner, and then to be ſtrangled i. The 
Corinthians were forbidden by the Law to give a- 
way their Ships, and therefore they ſold them to 
the Athenians for five Drachms a piece k. 

By a Decree of the Senate, no Slave could be 
Evidence 2 his Maſter, and therefore Tibe- 
rius, a crafty Evader of the Law, gave each of 
the Slaves their Liberty, that he might male uſe 
of them againſt Libo, without breaking the Decree 
of the Senate l. | | 

Tiridates refus d to lay aſide his Sword at Nero's 
Command, but put a Lock upon his Scabbard m. 

Robert Carncroſſe, a wealthy Scorchman, bought 
his Preferment of the King, who then wanted Mo- 
ney, and yet by a Trick eluded the Law againſt 
Simony; for he laid a great Wager with the King, 
that His Majeſty would not give him ſuch a Pre- 
ferment n. | | 

In the Reign of Philip II. of France, the Biſhop. 
of Beauvais appear d in che Field againſt Otho IV; 
but to avoid ſhedding Blood, he fought with a 
Club, not a Sword: But did ſuch a Quibble excuſe 
the Prelate, or rather aggravate hw Guilt 9? | 

XIX. But ſometimes the meaning of the Words 
are to be reſtrained, and although general Terms be 
made uſe of, yet they ought to be taken with ſome 
Exception or Limitation * ; either, 1ſt, Becauſe of 
ſome Original Defect in the Will of the Speaker; 
or, 2aly, * Becauſe of ſome Accident which happens 
inconſiſtent with his Deſign. | 

1. An Original Defect is in the Wilt; Firſt, 
When an Abſurdity proceeds from it. For no Man in 


4 The Words of the Digeſts are, Fulianus, minoris faftam venditionem nullius e momenti ait. Digeſt. ibid. S 5, See 


Chap. 2. S 10. Note 1. 


5 The Words of the Digeſis are, Si, guum em tibi contracturus, mulier intervenerit, at cum ipſa potius contraham : videtur 
3 Digeſt. Lib. 16. tit. 1. De Senatuſconſ. Velleian. Leg. 8. Mr. Tromasws, In/tit. 3 Div in. Lib. 2. Chap. 12. 


§. 102. 


ays, There is no great Difference between the laſt ſort of Fraud and the preceeding. He 


ſerves alſo, that there are 


ſome ſorts of Frauds, that cann't be reduced to either of theſe Kinds. 


_ #nd a Robber; as Amm. Marcell. ſays, J. 28. c. 9. 


Mr. Bars. NOTES on G XIX. 


i Cictro's Words are, Non ergo omnia ſcriptis, ſed quedam, que perſpicua ſunt, tacitis exceptionibus caveri. Cicero de In- 
ventione, Lib. 2. Cap. 47. . | : 3 : 

2 Mr. TWowasius, Iuſtit. Furiſpr. Divin. Lib. 2. Cap. 1 2. 5 104, 105. finds fault with this Diviſion, as neither exact, 
nor juſt. For, ſays he, every Interpretation ought to be made according to what the Perſon, who ſpeaks the Words, willed 
„and intended, at the Time when he ſpake or wrote them; and not before or after: And ſo it can never lawfully be founded 
« upon the Inconſiſtence of a Caſe which has happened after the Will of the Legiſlator or Contractors, thro? any Oppoſition, or 
« Original Defe& in the Will. Moreover, Terms are ordinarily reſtrained, becauſe we preſume, that the Lawgiver or the Con- 
« tractors have ſpoken no more than what was in their Mind, and never thought of the Caſe treated of. So that a Reſtriction 
« ſuppoſes always a Caſe happened ſince, which is not agreeable with the Will of him, whoſe Words we examine. Conſe- 
« quently no Man can ſee how the Original Defe& of a Will can be oppoſed to the Inconſiſtency of a Caſe, which happened 
© afterwards by the Will of the Lawgiver or Contractors.“ See alfo Mr. T1T1ius on Pufenderf, Obſerv. 438. where he ob- 
ſerves ſeveral Defects in this Diviſion of Grotius, which our Author has carefully followed. 


2 L. 8. / 14. D. ad SCtum Vellei. b Val Max. I. 8. c. 6. ſ. 3. Idem refert Plin. 18. c. 3. Quinctil. Decl. 264. 

Fraudes circa eludendam legem Papiam Poppæam memorat. Suet. Auguft. c 34. & Tib. c. 35. in fin. & Tacit. An. XV. 19. 
The Trick that the Romans uſed to let fall the private Satrifices, which otherwiſe would paſs over to the Heir, as an Incumbrance, 
with the Eftate, Salmaſius gives an Account wa ad Plauti Bacchi, Act. 4. Scene. g. voce coemptionalem ſenem. d Anm. 
Marcellinus, J. 22. c. 16. Lacan. de falſa rel. c. 20. f Vitruv. de Architect. l. 2. c. g. a Phot. Proicls. 
h Sulpitius, 2b had been againſt the Law to reftore the Baniſn'd Citizens, having afterwards changed his Mind, was for it, but 
would not own it was the ſame Law he was before againſt; for he was not for the Return of the Baniſh'd, but of Thoſe who were 
forced from their Country: As if the Controverſy had been what Name they ougbt to have been called by, or as if all, who were 
Forbidden the Uſe of Fire and Water, did not come under the Denomination of Baniſh'd. AuRor ad Herenn. I. 2. c. 28. I Vide 
Tacit. Ann. g. c. 9. & Suet. Tiberio, c. 61. K Herod. Erato, p. 230. Edit. H. Steph. Add. L. 44.7.7. . 54. D. de obligat. 
& aZion. 1 Tacitus Ann. 2. cap. 30. Though Dio — the Trick to Auguſtus, lib. 5. Critias u/ed 4 more impudent 
Cavil againſt Theramenes. Xen. Gr. rer. I. 2. p. 275. Edit. H. Steph. It was a poor Trick to avoid the Name of Aleatores, 
which was branded by the Lats, to call themſelves Teſſerarii; between which there is much the ſame Difference, as between a Thief 
m Kiphilin. Epit. Dion. un Buchan. rer. Scot. l. 14. © Buſfier's 

Hiſt. Fr ance. J. 8. | his 


ö 
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his Wits ean be ſuppoſed to will Abſurdities : And 


I am miſtaken, if upon this Principle, that noted 
Diſpute between Protagoras and Euathles * may 


not be decided; for altho they agreed in general 
Terms, that the Maſter ſhould have no Right to 
his Reward till the Scholar had gain'd a Cauſe, 
yet when the Maſter had ſued for his Reward, 
and the Judges had given Sentence in Favour of 
him, the Scholar ought by no means to have 
defended himſelf by that Exception: For when 
they enter'd into Contra& that was not thought 
of; and it is abſurd for any one to make ſuch a 
Pact as ſhould cut him off from any Poſſibility of 
obtaining what might be due to him by it. Some- 
thing akin to this is that which they tell of Ariſti- 
des, who had promis'd a Peny to him that ſhould 
tell him the Truth: To whom ſays a Sophiſt, To 
will not give me the Peny. What muſt Ariſtides do 
in this Caſe? if he gives it, he gives it to one that 
did not tell the Truth; but if he does not give it, 
he refuſes it to one that did. In ſuch Caſes as 
theſe, that Rule of the Civilians ought to be ap- 
ply'd; that In a general Diſcourſe the Perſon of the 
Speaker is always excepted. And therefore Epime- 
nides the Cretan cannot be prov'd a Lyar from his 
own Saying, Kenres del 5a, the Cretans are 
always Lyars b. Nor can I approve of that of 
Lucretins ©, | 55 


Denique, nil ſciri fl quis putat, id quoque neſcit 
An fear poſſit, cum ſe nil ſcire fatetur. 


He that ſays, Nothing can be known, o erthrows 
His own Opinion, for he nothing knows. 
So knows not that . 
1 n Mr. CR EEC R. 


For he that ſays, Nothing can be known *, profeſ- 
ſes himſelf to know this one Thing, That nothing 
can be known d. In the Schools we have this Ex- 
ample of an Inconfiſtency ©, 4 Man dream'd that 
there was uo Credit to be given to Dreams. Now 


whatever Genius had infus'd this Dream into him, 


defign'd ſo much Credit ſhould be given to this, 

as that none ſhould be given to any other f. 
Beſides, Secondly, The Will is thought to be ori- 

ginally defe&tive *, When the Reaſen ceaſes, which 


uo Reſtriction muſt be admitted. 


- BooxV. 


alone fully and efficacioufly moved the Will; for if the 
Reaſon of the Law be added, or if we be ſuffici- 
ently ſatisfied of it, the Thing is no longer conſi- 
der d Simply, but as it comes under the Reaſon. 
An Example of this we have 'in the Law that for- 
bids Patrons to lay an Oath upon their Bondmen 
not to marry, or to breed up Children, where it is 
added, that although in the Law no Perſon * is ex- 
cepted, yet it is to be underſtood of thoſe only who are 
capable of having Children; and therefore if a Man 


ſhould lay ſuch an Obligation upon an Eunuch, he 


would not come under the Penalty of the Lau. For 
the Reaſon of the Law was, leſt the Patron out 
of Covetouſneſs ſhould put a ſtop to Propagati- 
on; which Reaſon in the Caſe of an Eunuch, 
caſes. | | | OLE 
But, Thirdly, the Will is originally defective, I 
there be a Defect in the Matter For the Matter 
which he is about, is always ſuppos'd to be in the 
Mind of the Speaker, although Nis Words ſeem to 
be of a larger Extent. Thus, if an Eſtate be 
given to a Man and his Heirs Male, his Grandſons 
by his Daughter are not ſuppoſed to be meant by 
it: for the Nature of ſuch a Settlement interpoſes, 
which plainly excludes Women, and the Deſcen- 
dents of them. | 

XX. Yer as to the Second Head Grotius remarks 8, 
That under the Reaſon may be comprehended ſome 
Things which do not aftually exiſt, but are confider'd 
in a moral Poſſibility only; and when this happens, 

The Meaning is, that a Covenant where the 
Parties had a certain Reaſon in View, as ſuppoſe 


the wan ing Danger, or an Inconvenience, does 
not only h Lorin tak Caſes where ſuch In- 


conveniences would have follow'd, but in thoſe 
alſo where they may probably be ſuſpected: For 
Inſtance, ſhould rwo Nations enter into a Treaty 
that no Army or Fleet ſhould paſs within ſuch 
Limits, altho the Reaſon of this Article be, that 
one ſhould not actually do the other any Harm, 
yet it won't be lawful to ſend an Army or a Fleet 
thither, although there be no Deſign of injuring 
the other. And thus, if the Law forbids that any 
one ſhould walk the Streets with Torches ; tho' 
the Reaſon of the Law be to prevent any Miſ- 


chief from them, yet it would be no Excuſe for a 


14 Very well. But if he has any good Reaſon why he believes that he knows nothing, he may make uſe of that very Reaſon 
to prove, that there are other Things which he may know, and conſequently tis falſe, that he knows nothing. | 

5 Here again, according to Mr. Thousius, we muſt diſtinguiſh, if there be one or more Reaſons, how it might happen, 
that the Legiſlator or Contractors could have more Things in View, and if, ſuppoſing he had ſeveral Reaſons, he that ſpeaks, had 
Regard to them on the ſame Account, or no. If divers Reaſons had an equal Force upon his Mind, fo that one alone is neglected, 
we may reſtrain the Terms in which the Law or Bargain is conceived. But if there be one principal Reaſon, ſo long as that is 
in force, tis of no wy v7 i that one or ſeveral ſubordinate Reaſons may be offered to make it defective, a Reſtriction can 
have no place for that Reaſon only, but on the contrary, as ſoon as that Reaſon ceaſes, all the other loſe their Force. There is 
another Exception alſo, which makes a ſecond Head, from whence ſome infer a Neceſſity of reſtraining the Terms, which of 
themſelves extend to one certain Caſe (beſides what the Author, after Gao rIus, ſpeaks of in the following $, and above, $ 10. 
which is this, That 'tis not ſufficient that the Reaſon of the Law ceaſes in certain Caſes, which happen very rarely, but it muſt be 
of that Nature as to happen often. For Example, the Reaſon why a Child, who is not yet of Age, cann't be a good Witneſs, is 
becauſe he is not in a Condition to diſpoſe of his Goods with Diſcretion and ſound Judgment, It therefore there be any Child, 
whoſe Judgment is above his Age of Minority, which is a Prodigy, the Will of ſuch a Child is nevertheleſs null, according to 
the general Law. See Mr. Tromasvs, abi ſupra, $ 153, 154. and what I have ſaid in my Treatiſe of Games, Lib. 3. Chap. . 5 3. 

The Dige/s thus ſpeak, Quamwvis nulla perſona Lege excipiatur, tamen intelligendum eft, de his Legem ſentire, qui liberas 
tollere poſſunt.' Ttaque fi raftratum Libertum jurejurando quis adegerit, dicendum eſt, non puniri patronum hic lage. Digeſt, Lib. 
37. tit. 14. De jure Patronatus, Leg. 6. 5 2. | | 

7 Thus, if a Freeman dies without Children, all his Goods, or at leaſt a part, return to his Patron, or him whoſe Slave he 
was, for ſo the Word Patronus ſignifies. See Inſtit. Lib. 3. tit. 8. De ſucceſſione Libertorum. 8 


2 Apud. Gellium, I. 5. c. 10. uy Laert. J. 9. 5 56. Apul. Florid. I. 3. Sext. Emp. adverſus Math. l. 2. d See Titus i. 12. 
L. 4. v. 471, 472- hs 
deſtroys his own Aſſertion, Apul. Apol. 5 529. Edit. in Uſum Delp 
ample propos d by Gellius, I. 9. c. 16. 7 
ward. 2 L. 2. c. 16, / 25. 


alts abſurdly, who ſays, He is your 3 for by ſaying, He is ſilent, he is not filent; and ſo 
. e Lactant. J. LL Ce 6. So in the Ex- 


ts Refridtion ought to be made, That the Law may not deprive Brave Men of their Re- 
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CAP. XII. 


Man to ſay, that he would iſe them ſo carefully 
as to do no Harm with t gem 
Tis alſo a Queſtion, whether Promiſes carry 
this tacit Condition along with them, That Things 
continue. in the ſame Poſture that they are? Which in 
general is denied; for ſince this Condition is Odi- 
ous *, as being apt to render the Act null, it ought 
not eaſily to be preſum'd, if it be not actually ad- 
ded; unleſs it appears plainly that the preſent po- , 
ſture of Affairs was included in that one only Rea- 
ſon which we have been talking of. For thus we 
frequently read in Hiſtory, that Ambaſſadors have 
return d home without opening their Commiſſion, 
upon ſuch Revolutions, amongſt thoſe to whom 
they were ſent, as may be preſum'd to make void 
the whole Reaſon of their Embaſſy 2. | 
XXI. 2. That an Accident is inconſiſtent with 
the Deſign, of the Perſon, may be made to appear; 
either, Firſt, From natural Reaſon ; or, Secondly, 
From ſome Sign of the Will. | 
In order to make this Diſcovery from natural 
Reaſon, Ariſtotle b thinks that the Underfanding 
ought to be endued with a true Senſe of Equity, and 
the Will with an hearty Inclination to judge according 
to Equity . And he rightly defines * Equity to be 
a Correction of the Law, where it is deficient, by 
reaſon of its being too univerſal. Or, in other Words, 


A dextrous Interpretation of the Law, ſhewing that 


ſuch a particular Caſe * ought not to be brought under 
it, becauſe an Abſurdity would follow : Which may 
all be apply d to Wills and Pats, mutatis mutandis. 
And here Grotius d well obſerves, that Equity has 
no Place in the Law of Nature, fince that Law 
does not ſpeak more univerſally than the Nature 
of Things requires. But yet that the Law of Na- 
ture, not as it is in it ſelf, but as it is * generally 
expreſt by Men, may want the Aſſiſtance of an 
equitable Interpretation: for Inſtance, when that 
Law ſays, that Every Man ought to have his own; 


we muſt in Equity qualify it with this Condition, 


that he be in his Senſes, and that no ſuperior Right 
interpoſes. For ſince, in Laws eſpecially, all Caſes 
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cannot be foreſeen, or by reaſon of their infinite 
Variety expreſt © f; ir is therefore neceſlary for 
them, whoſe Duty it is to apply particular Caſes 
to the general Decrees of the Law, to have a Li- 
berty of excepting ſuch as are ſo peculiarly circum- 
ſtantiated, that the Legiſlator himſelf would have 
excepted them, had he been preſent, or had he fore- 
ſeen ſuch Caſes 8. 0 | 

There is an Example in Cicero; it was a Law 
among the Rhodians, that if any Ship of Strength 
ſhould be found in the Haven it ſhould be confiſ- 
cated, A great Storm, notwithſtanding all the 
Seamen could do, drives a certain Ship into the 
Rhodians Haven: the Queſtor ſeizes upon it, and 
the Owner pleads, from the reaſon of the Thing, 
that it ought not to be confiſcated. Again, 

The Law #* forbids the Gates to be opened at 

Night, in Time of War; nevertheleſs a Man opens 
them, and receives in ſome Allies, who, if they had 
been kept out, would have been cut in pieces by 
the Enemy, which was encamp'd hard by *. 

However this Liberty muſt not be indulged too 
far, leſt any one ſhould raſhly make himſelf Judge 
of the Legiſlator's Deſign ; for ſometimes he wills 
and commands that the very Letter of the Law 
ſhould be put in Execution. And therefore we 
ought to have Reaſon very evidently on our fide, 
when we act counter to it; as we certainly haves 
when we find that the preciſe adhering to the Let- 
ter is unlawful, 7, e. repugnant to the Law of God 
or Nature: For to ſuch, no Man can be oblig d; 
indeed no Man in his Senſes can be preſum'd wil- 
ling to oblige another to it b. 

Sometimes Equity is taken in another Senſe, as 
when any Cauſe is ſaid to have the Benefit of E- 
quity, or the Rigour of the Law is allow'd to be 
ſoftned in Favour of the Criminal ; for even pri- 
vate Men are ſaid to have Recourſe to Equity, 
when they don't ſo rigidly inſiſt upon their Right 
againſt their Adverſaries, but remit ſomething of 
it. | 


Laſtly, Cauſes are ſometimes ſaid to be left to 


Mr. BAR B. NOTES on XX. 


7 See another Example of this Author's mentioning, Lib. 7. Chap. 6. $ 11. following. | 
2 Tis not becauſe the Condition is odious, but becauſe, if we ſuppoſe it included in every Engagement, there is ſtill ſome- 


thing which may be relied upon ordinarily with ſome Certainty. 


Mr. BARB. NOTES on & XXI. 85 | 
His Words are, K Sir ad 4 gde & Ty ineixfs, in D vie; & id eimer ds 39 . Ui ſupra, Lib. 5. Cap. 14. 
See his Magn. Moral. Lib. 2. Cap. 1, 2. And a little Treatiſe of Gxorius, De AZquitate, at the end of the laſt Editions of his 


Book De Jure Belli & Pacis. 


Equity, or an Interpretation according to Equity, hath a place in being extended, as well as reſtrained. And here we 


may apply in general, the Saying of an antient Poet: 


eee en ia Cs 
O vijues oedp' em, 5 %, oggor Tee vous 
Ala augicas, ovxeptoamur N pal e 


Td (aH. ior we ug νν i 2, vous, 


Laws are a fine Thing without Contradiction; 
But he that will apply himſelf nicely to the Letter of the Laws, 
Seems to me a Sycophant or Caviller. 


What is good, is better than the Law. 


3 The Author, thro' Miſtake, ſays here, minus, ſor, nimis, but it may be a Fault in the Printing, tho? it remains in the lat 


Edition of 1706. 


+ In quo genere (ſays Tubly) non ſimplex voluntas ſcriptoris oſtenditur, que itt omne tempus, & in omne factum idem valeat : ſed 


ex quodam fatto aut eventu, ad tempus Fane Adicitur 


- Ut in eun, qui, cum Lex aperiri portas noctu vetaret, aperuit 


guodam in bello, & auxilia quedam in oppidum recepit, ne ab hoſtibus opprimerentur, fi foris efſent, quod prope muros hoſtes caſtra 


haberent. De Invent. Lib. 2. Cap. 42. See alſo Cap. 32. 


5 So the Digeſts again, Quod quidem 1h gap durum of ſed ita Lex ſcripta eft. Lib. 40. Tit. g. Qi & d quibus manu- 


ich is very ha 


miſſi liberi non fiunt, Ic. Leg. 12. S1. w 


but ſoit is Written. See Lex ii got bor. Lib. 2. Tit. 1. Chop. 


12. The Lawyers ſay alſo, that we cann't always know the Reaſons for which Laws are made, nor ought we always to en- 
quire after them. Non omnium, que d majoribus conſtituta ſunt, ratio reddi poteſt: Q ideo rationes eorum, que conſtituuntur, 
5 non oportet ; alioguin multa ex his que certa ſunt, ſubvertuntur. Digeſt. Lib. 1. Tit. 3. De Legibus, c. Leg. 20, 21. See 

r. NoopT's Obſervations, Lib. 1. Chap. 2. and Mr. Le CI ERC“ Reflexions upon it, in his Bi3/ioth. Cboiſie, Tom. 11. P. 222. 


» Vide Tac. Hift. L. 2. c. 1. Where Titus upon Ga/ba's Death returns back. 


47. f. 2. De furtis Leg. 61. / 5. d Ad Campanelle Pol. 
ought to be done, is as difficult as to know all future Things. 
Z. 1. t.3. Leg. 3, 4, 5, 6, 10, 11, 12, 13+ D. de leg. 
ſerving of the Law a Bre 


b Nicom. J. 5. c. 10. o Vide D. L. 
e Xen. Hipparch. To commit to Writing every thing that 
f See above, Section 17. towards the End. , 8 Vide 


n Grot. ad Heft. c. 4, 15. Circumſtances are ſuch as render the ob- 
ach againſt the chief Laws of Nature. Add, J. Max. I. 3. c. 77 N. 1. 6. 8. . 6. | gh 
Cece Equity 
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Equity, when the Civil Law takes no Cognizance 


of them, or when the Nicety of the Law is not 
regarded, but the Thing is left to the Arbitrage of 
honeſt Men. | | | 

XXII. Moreover, a general Law ought to be 


reſtrain d; if, altho it be not abſolutely unlawful 
to ſtick to the Letter, yet upon weighing the 

Thing in Candour and Prudence, it-appears to be 
too grievous and burthenſome, either in reſpe& 
of the Condition of human Nature abſolutely con- 
ſider d, or in regard of the Perſon and Thing in 
Debate, compar d with the End of it. For ſome 
Things ſeem intolerable to Mankind in — 
others to ſome certain Perſons; ſome Buſineſs is 
ſuch, as to take much Pains about it would be Fol- 
ly. And an Exception againſt thoſe is {till the 
more reaſonable, if the Law be not only poſitive, 
and the Matter of it ſuch, as makes it probable, 
that the Legiſlator would not, at the great Incon- 


venience of the Party, demand the Obſervance of 


it; but alſo if the Neglect of it does not tend to 
the Diſhonour and Contempt of the Authority that 
enacted it a. 

And therefore, without doubt, tis a fooliſh piece 
of Superſtition in the Abyſſines, ſo to weaken them- 
ſelves by Faſting in Lent, as, for want of Strength 
and Courage, not to be able to refiſt the Inroads 
af their Enemies; inſomuch that their Country 
has ſometimes been over-run at that Time without 
Reſiſtance Þ. 

Thus a Man that lends a Thing for a certain 
Time may demand it back before the Time ex- 
pired, if in the mean while he happens to be in 
great Want of it himſelf ; for by the Nature of ſuch 


2 beneficial A& no Man can be preſum'd willing to 


ige himſelf to his great Inconvenience. | 
= if a Prince has promis'd to aſſiſt his Ally with 
Forces, he may be lawfully excuſed, as long as he 
is in Danger at home, and wants thoſe Forces for 
his own Defence: For fince every Prince is, in 
the firſt place, oblig'd to prote& his own People, 
all the Promiſes, which he makes to Foreigners, 
are underſtood to extend no farther than the Safety 
of his own Kingdom admits. 

And thus a Grant of Immunity from Taxes and 
Tribute ought to be underſtood of ordinary an- 
nual Taxes only, not of thoſe extraordinary Sub- 
fidies, which the urgent Neceſſity of Affairs may 


Of Interpretation. 


require, and which the Publick cann'r ſubſiſt with- 


out. From hence it appears, that Cicero © is too 
free in ſaying, that ſuch Promiſes are not to be kept, 


as are uſeleſs to the Perſons to whom they are made ; 
nor if they be leſs beneficial to him, than prejudicial 
to the Maker. For whether a Thing be uſeful, or 
not, to the Perſon to whom it is promiſed , it is not 
always for the Perſon promiſing to judge; unleſs he 


has Authority over him, or has him placed under 


his Care. Nor is any Prejudice or Burthen redound- 
ing to the Perſon promiſing, ſufficient to releaſe him 
from his Promiſe (for the Performance of every free 
Promiſe has ſome Burthen going along with it) bur 
ſuch and ſo much as, according to the Nature of 
the Act, ought in reaſon to be preſum'd, excepted. 
As in the Example brought by Cicero d, If you had 
promiſed to appear immediately as Advocate for ano- 
ther, and in the mean time your Son falls dangerouſly 
Wh, it would not be a Breach of Duty not to perform 
what you have promis'd ©. 

XXIII. But, Secondly, There are alſo ſome Signs 
of the Will, from whence .it may be certainly col- 
le&ed, that a Caſe ought to be excepted from tie 
general Expreſſions of the Law; as when the 
Words of the Legiſlator in another place, though 
not directly mg to the Law now ſuppoſed to 
be before us (for that would be a Contradiction) 
yet by ſome peculiar Incident and unexpected E- 
vent of Things, happen to oppoſe it in the pre- 


ſent Caſe; or, which amounts to the ſame — 


when there are two different Laws, which don 
interfere, and which eaſily may and ought to be 
obſerved at different Times, but cann't both of 
them be ſatisfied, when by ſome Chance they call 
for our Obedience at the ſame Inſtant f. In this 
Caſe, we muſt obſerve ſome certain Rules to know 
which Law or Pact ought to give place to the o- 
ther, where both cannot be fulfilled. - Grotius lays 
down theſe : | : 

1. That which is only permitted gives place to that 
which is commanded 8. For a Permiſſion includes 
a Liberty, but a Command carries along with it a 
Neceſſity of acting. 

2. That which ought to be done at this preſent time, 
* is preferable to that which may be done at any other 
time Or when, at the ſame time, I lie under two 


Obligations, whereof one cann't be ſatisfied but at 


this Inſtant, the other at any time hereafter ; the 


Mr. BAR B. NOTE on G XXII. : 


- 


: But, as Mr. F ED. GRonovaivs obſerves, in a Note upon Grotius, tis no more than what Cret & o means, for he 


ſpeaks of a Thing hurtful, in the Judgment of all Perſons of Underſtanding, and not only in the Imagination of him that made 
the Promiſe. It is certain, that in all Tu IL y's Diſcourſe there is nothing that can hinder us from explaining his Notion in 


this Manner. | 
| Mr. BAR RB. NOTES on & XXIII. | 
* That is to ſay, Commanded or forbidden. Plus enim valet ſanttio permiſſione. Auctor ad Herenn. L. 2, C. 19. See Quin#. 
Decl. 374. The Law which forbids is more powerful than that which permits. This is reſerved in the Power of the Magi- 
ſtrate : And one who forbids can do more than all who allow ; For that which permits leaves us to our Liberty, whereas 
that which forbids binds us under a Penalty. Nam id quod imperatur, neceſſarium : illud, quod 88 voluntarium ej}. 
. Cic. de Invent. Lib. 2. Cap. 49. Theſe laſt Words are part of a long Sentence, from whence GroTivs takes all his Rules, 
which he draws up into a better Order, I will recite Ciceros Words upon every Rule, as our Author does, but not quite thro. 
It is true that he gives us the entire Paſſage at the end of the Chapter, but beſides he engages himſelf upon an uſeleſs Repetition ; 
as he has placed it, it ſeems to contain ſomething new, whereas it is no more than the Reſult of what he has aid, Moreover, 
as Mr. Tir ius obſerves, Obſerv. 441. this Rule is true only when the Permiſſion is general, and the Commands or Prohibitions 
articular. For, ſays he, tis certain on the contrary, that a particular Permiſſion refers to a general Command, the Permiſſion 
in this laſt making an Exception to the Command, as in the firſt Caſe the Command reſtrains the Extent of the Permiſſion. 
There are, nevertheleſs, Caſes, where the Permiſhon and Prohibition are in one Senſe general, as the Terms alledged by Ziegler 
in his Notes upon Grtius, will ſhew, pag. 395. It is permitted to every Citizen to have a Cancubine, but „ 
% Soldier to have a Woman in the Camp”. The Prohibition is general, as to Citizens in the War. | 
2 Cicxro's Words are, Deinde ex Lege utrum ſtatim fieri neceſſe fit : utrum habeat aliquam moram & ſuſtentationem : Nam 
id, quod flatim faciendum eft, perfici prius aportet. Cicero, De Inventione, Lib. 2. Cap. 49- a 
2 Add, Grot. ad Mat. c. 1 2. v. 3. b Fr. Alvarez. Deſc. tb. c. 123. 0, 1. r M... 
de Bene l. 4. 4. 35. f Char. de la Sageſſt, l. 1. c. 37. 5. 5. A4 Command is of greater Force than a Permiſſion 3 
for that which is commanded, is neceſſary; that which is permitted, voluntary. Auth. ad Heren. I. 2. c. 10. 
| a | former 
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former ſhall be perform d, the latter put off to ſome 
other Opportunity. From whence it follows, that 
no Man can be enjoin'd two Things, which cannot 
both be perform d together, and which neither of 
them admit of Delay. From hence we may give 
an anſwer to the Enquiry of Plutarch a, Why it 
was not lawful for the Flamines Diales to bear any 
other Magiſtracy? For ſince the Duties of the 
Prieſts were certain and ſettled, and the Duties of 
other Magiſtrates uncertain and not ſettled, the 
ſame Man, being both Prieſt and Magiſtrate, 
would not have been able to provide for Buſineſs 
of ſo different a Nature, if they happened to in- 
terfere in the ſame nick of Time: So that one 
muſt neceſſarily have been neglected for the Per- 
formance of the other. It ſeems that thoſe Prieſts 
had not found out the Secret of making an Ho- 
nour and a Gain of the Prieſthood, and yet of 
throwing the Duty and Burthen of it upon their 
Curates. r x. 
3. An affirmative Precept gives way to a nega- 
tive; or when an affirmative Precept can't be ſa- 
risfied but at the Expence of a Negative one, then 
the Performance of the affirmative ſhall be defer- 
red or put off, till it ceaſes to claſh with the other 
which is negative. The Reaſon of this is taken 
from the Nature of the affirmative and negative 
precepts: For the Obligation of theſe is perpetual, 
uniform, and equally binding; whereas thoſe pre- 
ſuppoſe an Opportunity of being put in Executi - 
on; Which is preſum'd not to offer it ſelf, if it 
can't be done without the Violation of ſome Law: 
And therefore Things, in ſuch a Poſture of Affairs, 
are eſteem d morally impoſſible. Hence it is, that 


L nterprotation. | 


551 
upon Money rais d after that Manner for ſuch L- 
ſes b. To this Head, in ſome Reſpect, belongs 
what Leo of Modena © tells us of the Hebrews, that 
whatſoever was forbidden the Men, was alſo for- 
bidden the Women; but as for the affirmative Pre- 
cepts, the Rabbies declar d, that none of thoſe 
which were cofifin'd to a certain Time, oblig'd 
the Women, by reaſon of the Weakneſs of their 
Sex, and their living under the Government of 
their Husbands. op . | 
4. In Covenants and Laws, which are in other re- 
Jpefs equal *, that which is particular and applica- 
ble to the preſent Caſe take place of that which is ge- 
neral. For generals muſt be reduc'd to particulars, 


before they can be apply d. As for what Grotius 


ſubjoins *, That à Prohibition, which has à Penaliy 
annex d, ought to take place of that which has none; 
and that which has a greater, of that which has a 
leſs, is not ſo clear; for a Prohibition that has no 
Penalty, either fix d or arbitrary, annex'd to it, is 
of no Force at all. And that Rule, Of #ws' Evils 
to chooſe the leaſt, cann't properly be apply d to mo- 
ral Evils or Sins: For when it happens, that one 
of two Prohibitions muſt needs be violated, then 

that whoſe Violation is of leaſt Concern ĩs ſuppos d 
to be permitted; for Example, one Law is, That no 
Man ſhall appear abroad in Arms on a Holy-day ; an- 

other, That no Man ſhall ſtay at home upon hearing 
the Signal of a Tumult. In this Caſe the latter is to 

be look d upon as an Exception to the former; as if 

the Law had been, That no Man ſhould appear 
abroad in Arms on a Holy-day, unleſs he be com- 
manded by the: Magiſtrate in Caſe of a Tumult. 

. When tuo Duties happen to interfere at the 


no Man can injure another, or break his Word, to ſame Point of Time , that which is the more honeſt 


promote the Advantage of a Friend, or to get 
wherewithal to be grateful, or generous: For tis 
a ſtrange ſort of Piety to ſteal Leather, and then 
give the Shoes in Alms to the Poor. Mahomet in 
the Alcoran forbids any one to give Alms of ill- 

tten Goods. However, I can't ſay, that Schach 


= King of Perfa was in the right in diſ- 


poſing of no Money ſo freely to charitable Uſes, 
as that which he had raiſed from the Stews ; For 
this, ſaid he, was paid willingly, whereas the other 
Taxes were extorted with Sighs and Groans from the 
Subject: Yet, methinks, it was not ſo decent to pitch 


aud profitable is to be preferr d. For the other Obli- 
gation is only upon Condition, that it can conſiſt 
with an Obligation of greater Moment = 

6. When two Covenants, one upon Oath”, the 
other not, caun't be performed both together, the former 
ought to take place of the latter; unleſs the latter 
was added as an Exception and Limitation to the o- 
ther; for an Oath added to a Covenant excludes all 
ſuch Reſtrictions and tacit Exceptions, as are not 
neceſſary from the Nature of the Thing, and which, 
= there be no Oath, may be more eaſily admit= 


3 Deinae utra Lex "cg utra vetet. Nam ſpe ea, que vetat, quaſi exceptione quadam corrigere videtur illam, gue jubet. 
That Law which forbids, ſeems, by ſome ſort of Exception, to correct that which commands. Cic. de Invent. Lib. 2. c. 49. See 
above Lib. 1. Cap. 3. S 8. and Lib. 2. Cap. 6. S 2. and Lib. 3. Cap. 7. $5. But we are to diſtinguiſh here, whether the Laws 


which forbid, or command, are general, or particular. See above, $ 1. 


4 And again Cicero ſays, Deinde utra Lew de genere omni, utra de parte guadam; utra communiter in plures, utra in aliquam cer- 
tam rem ſcripta videatur. Nam que in partem aliquam, & que in certam quandam rem ſcripta eſt, promptius ad cauſam accedere vi- 
detur, & ad judicium magis pertinere. Ibid. The more particular a Law is, the more does it ſeem to make to the Caſe in hand. 

5 In which he follows Cicero, as in the other Rules. Deinde in utra Lege, fi non obtemperatam fit, pœna adficiatur, aut in utrd 
major pena flatuatur. Ibid. 

6. Primum igitur Leges oportet contendere, confiderando, utra Lex ad majores, hoc eſt, ad utiliores, ad honeſtiores ac magis ne- 
cefſarias res pertineat. Ex quo conficitur, ut, fi Leges due, aut fs plures, aut quotquot erunt, conſervari non poſſint, quia diſcrepent 
inter ſe, ea maxim? conſervanda putetur, que ad maximas res pertinere videatur. Ibi 

7 This Rule is true, if we ſuppoſe all things elſe equal; for if he treats of two Agreements directly oppoſite one to another, 


the laſt in Date ought to mention whether the firſt were upon Oath, or aot ; for if the Agreements were only different, a Parti- 


cular is of greater Force than a General. Our Author following Grotius, blindly eſtabliſhes a Maxim here which he has con- 
futed elſewhere. I mean, that Opinion of Grotius, in which he affirms, That an Oath added to a Promiſe produces a new and 
particular Obligation, by virtue of which a much ſtricter Interpretation is to be made of ſuch Engagements, than of thoſe that are 
made without calling God to witneſs. Titius Obſerv. 445. Mr. ee who alſo rejects our Author's Maxim, Inſtit. Ju- 
riſpr. Divin, Lib. 2. Cap. 12. $141. adds, That he knows not what theſe Words mean. Unleſs the Agreement without an 
Oath hath, been annexed to another, by way of Exception or Limitation, and it were to be wiſhed, that he had brought ſome 
3 I obſerve alſo, that our Author omits this Reſtriction quite, in his Abridgment of the Duties of a Man and Citizen, 
1 » I. Cap. 17. S 13. ; ; 

a 25 Rom. in fin. p. 291. C. b Olearius, Itin. Perſ. I. 5. c. 31. The Law which forbids is of greater 4uthority than 
that which commands; for every Law that forbids is therefore ſtronger, becauſe it corrects that which permits or commands, Mar. 
Victorin. in exp. in 2. Rhet. Cic. c De Rit. Hebr. 2 5. 6. f. K l. 4 Medea in Euripides, ver. 743. having deſired 
Ægeus to entertain her, and not to deliver her up, when her Enemies ſhould demand her, would needs have it confirm'd by Oath : 


Which Egeus approved of, For fo, ſays he, it will be the ſafer for me, if I can make ſuch an Excuſe to your Enemies. 
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7. An Olligation imperfectij mutual gives place 


to one that is perfectly mutual, and binding on both 


ffdes ?. Thus what I own upon Contract, ought 
to. be pod before what is due from me upon fre 
Promiſe, or upon Gratitude, or any ſuch Reſpect, 
if both cann't be perform'd together. And there- 


fore Phocion, when he was ask'd a Largeſs fora q 


certain Sacrifice, reply'd, Ask the rich, for I ſhould 
be aſbam d to give to you, and not to pay this Man 
(pointing to Callides the Uſurer) what I owe him . 

8. The Law of Generofity gives place to the Law 
of Gratitude, cateris paribus : Altho each implies 


an imperfe& Obligation. For the Debt of Grati- 


tude has more Favour to plead in its Behalf than 
that of Generoſity; for that requires that we ſhould 
give becauſe we have receiv d; whereas this is 
built upon no ſuch Foundation. And therefore, 
in this Caſe, becauſe the Neceſſity of Gratitude 
interferes, the Object of Generoſity is ſuppos d to 
be wanting. And this holds ſo far, that even Ge- 
neroſity towards our own Relations, unleſs it be 
due upon ſome cloſer Obligation, gives place to 
the Duty of Gratitude. ie e 
9. Where the Laws were made by ſubordinote Pow- 
ers, that of the Inferior yields to that of the Superior, 
if both cann't be obey d. Thus we ought to obey 
GOD, rather than Man >. And the Command 

of a King carries more Weight with it, than that 
of the Maſter of a Family. i L 
10. The more noble, uſeful, or neceſſary the Mat- 


ter of one Law is, than that of another, the greater 


Weight ought the Lau to have with us. 

Ii. The chſer Tie there is 
and us, the more ought Obligations due to him, 10 
out weigh thoſe due to others, cæteris paribus ©. 


Cicero 4 has a Paſlage very pertinent to the 


Of I nterpretation. 


between any Perſon | 


Boo V. 


Matter in hand: Contrary Laus, ſays he, admit of 
Diſpute, hen two or more ſeem to claſh. As thus, 
one Law ſays, That whoſoever kills the T) 

ſhall be rewarded as a Conqueror at the  Olympick 
Games, and may demand what he pleaſes of the 
Magiſtrate, and the Magiſtrate ſhall grant his Re- 
ueſt. Another Law enacis, That upon the Death 
of the Tyrant his five neareſt Relations ſhall be put 
to Death. Alexander, who had exercis d Tyranny 
over the Phareans, was ſlain in the Night by his 
Wife Thebe, and ſhe, for her Reward, demanded 
her Son, whom ſhe had by the Tyrant. Some 
were of Opinion that the Son by the Law oughr 
to be put to Death; the Thing may bear a Diſ- 
pute. Nou, in ſuch Caſes it ought to be conſider d, 
which of the Laws conduce to greater, i. e. to more 
honeſt, more profitable, and more uſeful Ends. Aud 
that ought to be obſerved which has the greater Ends 
to ſupport it. Then we ought to confider which Law 
was made laſt, for the laſt is of greateſt Obligation. 
Then which of the Laws commands, which permits 
only ; for that which is commanded is neceſſary, that 
which is permitted, voluntary. 
penal, and which is enforced with the greater Penalty; 
for that ought to be moſt obſerved, which can be vio- 
lated with the leaſt Impunity. which com- 
mands, which forbids; for that which forbids is often 
an Exception to that which commands. Then which 


. ſeems defignd to bind in general, which in part only - 


Which to conclude in common ſeveral Things, which 
Jome particular one only; for that which biuds in 
part, or ſome certain particular Thing only, ſeems moſt 
capable of being applied and brought into Court. Then 
by the Law what ought to be done immediately, and 


| what admits of Delay; for that which cann't be put 


off, ought to be obey'd feſt. 


* I wonder that our Author was not aware, that all theſe following Rules are contained in the fifth, of which they are only 
the Conſequences ; and therefore he himſelf hath left out the three laft, in his Abridgment of the Duties of a Man and Citizen, 


Lib. 1. Cap. 17. 13. 


9 See the Explication of this Diſtinction, Lib. 3. Cap. 4. 89 


. above. 


to See Mr. Buppevs's Diſcourſe, entitled, De comparatione obligationum, guæ ex diverfis hominum fatibus oriuntur ; in 


the Selecta Fur. Nat. & Gent. pag. 680, & Gef. 


. Plut. Phociine, 745+ C. D. ' | b 48. iv. 19. 
c. 14, 15+ Where he talks of the Degrees of Society. 


Gal. vi. 10. | 1 Cor. vii. 13. 1 Tim. v. 7. Cic. Of. r; 


4 L. 2. de Invent. 
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Then which Lau is 
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ter ſuch Satisfaction is made, and Security given, 
d ly the Management of my Actions will lie in wy 
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Of the Way of deciding Controverffes in the Liberty of 
3 _ Nature. | 


1. What is due to others is willingly to be performed. 
It. In a State of Nature there is no Judge. 

111. Controverfies, which cann t be decided by Confe- 
| rence, are to be referred to Arbitrators. 


iv. There is a Covenant between an Arbitrator and 


the contending Parties. | 


Y the Law of Nature every Man is oblig'd 
to perform, and to. pay, of his own Accord, 


what by any Title is due from him; and if any 


one has deſignedly damag'd or offended another, 
the ſame Law moreover obliges that the Delin- 
quent ſhould ſeriouſly repent, and give Security to 
live in Peace and Friendſhip for the future. And 
as this Repentance, where it is not extorted by 
Force, but proceeds from the Principle and Conſi- 
deration of Juſtice, is a ſufficient Indication of the 
Offender's Amendment: So on the other fide, af- 


the Party injured * ought to forgive him, an 
to live peaceably with him for the Time to come. 


And if a Man thro' Paſſion and a Deſire of Re- 


venge refuſes it, he muſt be anſwerable for the 
Breach of the Peace, and the Conſequences of 
it 2. For it is inhuman and brutiſh, not to be ſa- 
tisfied with any thing leſs than the Blood of the 
Offender : And when a Miſunderſtanding is once 
, to continue it on for ever. It was a cur- 
ſed Speech of Cato b, who, when he met a young 
Man juſt fluſht with the Ruin of his deceaſed Fa- 
ther's Enemy, took him by the Hand; and Thus, 
ſaid he, ought ue to appeaſe the Ghoſts of our Pa- 
rents ; not with Kids, or Goats, but with the Tears 
and Deſtruction of their Enemies. pO 
II. But all Men are not of ſuch a happy 
Temper, as to be willing, of their own Accord, to 
perform their Duty: And beſides, ſeveral Contro- 


verſies may ariſe, concerning the Certainty and 


the Quantity of a Debt, and the rating of a Da- 
mage, the Competency and Exerciſe of certain 
Rights, the fixing Boundaries, the Interpretation 
of Pacts, and other Pretenſions; and yet in the Li- 


berty of Nature no Man can take Authority up- 


— 


| 


| 


| v. Arbitrators, in a Doubt, are bound to judge by Law. 
vi. Arbitrators are not to judge of the Poſſeſſion. 

VII. Of the Mediators of a Peace. 

VIII. What if Deeds be loſt. 

Ix. Of Witneſſes. 


x. Of the Execution of the Sentence. 


on him to determine and compoſe ſuch Contro- 
verſies. Indeed Hobbes © makes every Man his 
own Judge in a State of Nature 4; by which 
he can mean nothing elſe, but that he who has 
no Superior to govern him, may _— his Bu- 
ſineſs as he pleaſes, and appoint Means for his Pre- 
ſervation, according to his own Diſcretion. For 
if another Man ſhould take upon him to judge of 


my Affairs, yet, ſince he has no Authority to de- 


termine me by his Opinion, it will depend intire- 
iy upon my Will and Pleaſure, whether, or how 

r, I ſhall be concluded by him; and ſo ultimate- 
own Breaſt ; which yet I ought to govern accord- 
ing to the Rules of Nature. 

As to what remains; tho every Man may, in 
that State, either negle& or defend his own Right, 
cither put up, or return an Injury ; yet he cann't, 
in his own Cauſe, give Sentence ſo as to oblige 
him, with whom he has the Controverſy, to ſtand 
to it, For tho he deſigns never fo juſtly, nay, 
tho he proteſts upon Oath, that he decrees what 
ſeems to him to be right; yet ſince the other may 
have as great a Reſpe& for his own Opinion, if 
they happen to diſagree, nothing can be done by 
reaſon of that Equality, which is eſſential to the 
State of Nature. Almoſt all wicked Men think fit to 
be * Fudges in their own Caſe, Ariſt. Pol. iii. c. g. 
3 No Mortal ever thinks an Injury againſt himſelf 
Small, moſt think them greater than really they are, 
Saluſt. Catil. c. 51. | 

III. But yet the Law of Nature by no means al- 
lows, that every Man ſhould immediately fly to 
Arms, and put the Controverſy to the Deciſion of 
the Sword, before milder Methods have been at- 
tempted 7, And therefore the Parties ought firſt 
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1 See Lib. 2. Chap. 5. $ 19. above. 
* See what Mr. 
Occifi Vindice, Sect. 1. 4. in Tom. 


ERTIUs fays K the Notions of the Pagans upon that ſort of Revenge, in his Diſcourſe, De Hærede 


» of his Opuſcul. & Commentat. 
Mr. Bazs. NOTES on (II 


r In which Senſe that of Thucydides, Lib. 1. may be admitted; BA 78, ofs & Ef, M de ifs agoiiala, They that 


may uſe Force have no need to go to Law. 


* ARISTOTLE's Greek is, u | «i p xerral ei of cixdion, 1 
3 SaLusT's Words are, Negue cuiguam mortalium injuriæ ſue parve videntur. Multi eas gravius æguo habuere. Stxeca, 
as Mr. HR Ius obſerves, ſays, That every one in that Reſpect has a Royal Spirit in him, We defire that all Things may be 


allowed us towards others, but are not willing others ſhould be 


itted any thing towards us. Regis guiſgue intra /e animun 


| habet, ut licentiam fibi dari velit in alterum, in ſe nolit. De Ira, Lib. 2. Chap. 31. 
| Mr. Bars. NOTES on & III. 


Nam cum ſint duo genera decertandi, unum per 1 alterum per vim, cumg; illud proprium fit hominis, hoc belluarum, 


3 eft ad poſterius, fi uti non licet ſuperiore. 


Offic. Lib. 1. Cap. 11. 


There being two Ways of Conteſting, one 


by Argument, the other by Force, and that being proper to Men, this to Brutes, Recourſe is to be had to the Jatter, when 


the former is refuſed.” See Juſtin, Lib. 8. Cap. 1. n. 4, Ce. 


When, without trying to compoſe Matters amicably, Arms 


are taken up, then that of Ovid takes place, Injuſtum rigido jus dicitur enſe. Triſt. I. 5. El. 10. v. 43. 


C. Pontius in Livy, I. g. c. 1. argues excellently to this Purpoſe. 8 
d How far this is true, may be ſeen in B. 2. 6: 2: ſ. 3. 


5e. 344+ E. © De Cive, c. 1. . 9. 


v vide Plutarch in the Life of Cato the Eller, 
| to 


= — 


to endeavour, by ſome friendly Debate between 
themſelves or their Agents, to compoſe the Diffe- 


rence ®. Indeed even after Arms have been taken 
up, and each Party, by the Calamity of War, has 


been induced to hearken to gentler Accommodations, 


we generally find that the Difference is at laſt ad- 
juſted by Treaties and Negotiations. If the Thin 


and the Temper of the Parties admit of it, the Diſ- 


pute may eaſily be decided by Lot b. But if neither 
a Debate is able to put an End to the Controverſy, 
nor either Party thinks fit to truſt that to Chance, 
which each, in Reaſon, thinks to be on his ſide; 
the only Thing they can do, is to pitch upon an 
Arbitrator, and each bind himſelf to ſtand to his 
Award ©. And here Grotius d well obſerves, that 
in a doubtful Caſe, altho each Party ought 
to came to Terms, rather than go to War, yet the 
Plaintiff is more oblig d to it than the Defendant ; 


for the Defendant's Plea is the more favourable even 


in the Law of Nature. 


IV. From the Deſign of appealing to an Arbi- 
trator, it appears how he ought to be qualified. 
For therefore recourſe is had to him, becauſe a 
Man's Judgment, by reaſon of that natural Affe- 
ction which every Man bears to himſelf, is ſu- 
ſpected to be partial in his own Cauſe e. Upon 
which Account the Arbitrator muſt take care not 
to ſacrifice Right to Affection, nor to be biaſs d in 
Fayour of 'one more than the other, any farther 
than the Merits of the Cauſe incline him. And if 
he behaves himſelf thus impartially, he ought not 
to regard the mnjuſt Reſentments of him that is 
caſt. Bias f uſed to ſay, that he had rather judge 
between thoſe that were his Enemies, than his 
Friends; for, in the latter Caſe, let him judge how 
he would, one of his Friends would turn his Enemy ; 
whereas, if both were his Enemies, one probably would 
become a Friend. And therefore it is manifeſt, 
that a Man who has any Intereſt in the Succeſs of 
either Party, ought not to be an Arbitrator be- 
tween them; for fear he ſhould not be able to ob- 
ſerve ſo exactly that Indifference and Impartiality 
which he ought 

From hence it follows, that there ought to be no 
Pa& or Promiſe between the Arbitrator and the 
Parties, whereby he may be prejudiced in Favour 


— 


Of the Way of deciding Controverſies, Book V. 
of either of them 8. Nor ought he to expect - 
any other Reward for his Sentence, than the Satiſ- 


faction of having judg'dright. Abſurd therefore was 
the Arbitrage which Maximilian and the Venetians 
ſubmitted to Leo X. whilſt each of them privately 
tamper'd with him to declare of his Side Þ. 

Now altho' the contending Parties enter into 
Compact with the Arbitrator, about taking upon 
him his Office (for as no Arbitrage can be exerci- 
ſed without the Conſent of the Parties, ſo no one 
can be forced to be Arbitrator againſt his own Con- 
ſent) yet it is not from the Force of that Com- 
pact, that he becomes obliged to judge according 
to what he thinks is agreeable to the Laws of Con- 
ſcience and Equity; or they to ſtand to his Award. 
For the Law of Nature, which can reccive no 
Enforcement from any Compact, obliges him to 
J ucge according to Juſtice; and they are obliged 
to ſubmit, without any Reſerve, to his Determi- 
nation, becauſe otherwiſe the Deſign of going to 
an Arbitrator would be fruſtrated, and there would 
be no End of ſuch Appeals. ö 
For ſuppoſe they ſhould agree to ſubmit them- 
ſelves to his Arbitrage, not abſolutely, but upon 
Condition that he ſhould decree according to Ju- 
ſtice, how would they ever be able to decide the 
Matter? For the Parties, being ſuppoſed to be in 
a " hors Liberty of Nature, are as yet equal; 
and each has Power to enquire whether the Arbi- 
trator has perform'd the Condition, in judging ac- 
cording to Juſtice. And therefore, if, after the 
Sentence be given, it ſhould ſeem unjuſt to either 
Party, or fhould really be ſo, another Controver- 
ſy would ariſe about it; which ſince neither this 
Arbitrator, nor the Parties could be able to deter- 
mine, it would be render'd neceſſary to apply to 
another. And if with this other they enter into the 
ſame conditional Compact, and a Doubt ſhould 
ariſe about the Juſtice of his Sentence alſo, they 
would be forced to apply to another for Relich, 
and ſo on in infinitum. _ 

From hence it follows, that the Pact, which the 
Parties enter into, when they conſent to ſtand to 
the Award of an Arbitrator, ought to be conceiv'd 
ſimply, and not upon Condition that he pronoun- 
ces Sentence according to Juſtice ; for elſe, as 
was ſaid before, there might be an Appeal from 
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1 nat & n 5 arme, 5 Nama N 5 Ae. Ariſt. Pol. I. 4. c. 12. An Arbitrator is every where to have a 
* Truſt repoſed in him.” Upon the ſame Principledepended the Anſwer that Amaſis King of Egypt gave the Zleans, when they 
were to be Arbitrators in the 1 Games, and had ſent to him to adviſe them, how they might perform the Office with 


greateſt Juſtice 3 Let none of the 


leans, ſaid he, be concern'd in the Games, Hither may be referr'd that ſcandalous Decree of the 


Roman People, who in the Controverſy between the Aricinians and the Ardeates, adjudged the Land to themſelves. Livy, Lib. 3. 


Cap. 72. Add. Fuſt. l. 8. c. 3. u. 15. where is a like Example of Philip of Macedon, 


Chap. gg. 


See DiovoRvus SICULUs, Lib. 1. 


PII v gives this Commendation to Trajar, as to the Cauſes on which he gave his Sentence, Nec aliud tibi ſententiæ tuæ 
pretium, quam bene jldicaviſſe, Plin. Panegyr. c. 80. 2. 1. You had no other Reward of y our Determination than that you 


judged well. 


3 The Digeſts ſpeak to this Purpoſe, Qualem autem ſentehtiam dicat Arbiter, ad Pretorem non pertinere, Labeo ait, dummo- 
do dicat, quod ipſi videtur. Et ideo, ſi fic fuit in Arbitrum Tec hong ut certam ſententiam dicat, nullum eſſe arbitrium, Lib. 4. 
tit. 8. De receptis, gui arbitrium receperunt, ut ſententiam dicant, Leg. 19. princ. Whence it comes, that according to thoſe 
Lawyers, the Sentence of an Arbitrator ought to end the Matter entirely, and not to be remov'd to the Judgment of another 
Arbitrator. gem Pedius probat, n? propagentur arbitria, aut in alios interdum inimicos agentium transferantur, ſua ſententia 
nem controverſie eum imponere oportet. Tbid. Leg. 32. $ 16. Further, as to what concerns the Agreement of Parties, and the 
Qualities or Duties of Arbitrators, as to the private Affairs of the Members of the ſame State, we may conſult the whole Title 
which I have quoted, as alſo Mr. Dau MA T's Civil Laws in their Natural Order, Part 1. Lib. 1. tit. 14. and the Publick Lao 
of the ſame Author, Lib. 2. tit. 7. 8 


- „ prog | < V. Grot. d. I. ſ. 8 . 11. e Vide 
iſcern? Every one is the greateſt Flatterer of himſelf. f Diog. 
X Guicciard. Hiſt. I. 11. about 


4 Vide Grot. J. 2. c. 23. f. 7. 
L. 2. t. 1. J. 10. D. de juriſdict. Plut. de adulat. & amic. 
Laert. 1. 1. . 87. Aul. Gell. I. 1. c. 3. Compare Hobbes de Cive, . 3. / 14. 
the end; and J. 12. p. n. 34. | | | x 
one 
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CAT. XIII. In the Liberty of Nature. 


one + Arbitrator to another, and from him to a 
third, and ſo on-without End. Beſides, that there 
can lie no Appeal from the Arbitrator .is plain, 
becauſe there is no ſuperior Judge to receive it, 
which obtains even in civil States, where the Par- 
ties by Conſent pitch upon an Arbitrator, pro- 
vided the Cauſe be ſuch as it does not concern the 
Government to intermeddle with: And if any 
Country admits of ſuch an Appeal, it is by reaſon 
of ſome poſitive Law. Indeed, in ſome places, 
thoſe extraordinary Judges who have Cauſes laid 
before them, to be examined and decided out of 
hand, without the tedious Forms of Law, come 
under the Name of Arbitrators. And from theſe 
nothing hinders but that an Appeal may lie to a 
Superior. £3 

But when we ſay that the Parties ought, right 
or wrong to ſtand to the Sentence of the Ar- 
bitrator, it muſt be underſtood with ſome Reſtric- 
tions. For tho' I cann't fly off, becauſe he decrees 
otherwiſe than I expected; yet his Sentence ſhall 
not bind me, if it manifeſtly appears that he ram- 
per d with the other Party, and receiv'd Bribes of 
him, and concerted Matters to my Diſadvantage. 
For he who evidently takes part with either ſide, 
ceaſes to bear any longer the Perſon of an Arbi- 
trator ?. | 

If it be thought fit to refer a Cauſe to more 
than one, tis beſt to have an uneven Number; for 
elſe they may divide into equal Votes, and ſo leave 
the Buſineſs undecided. | 


V. Moreover, Grotius b would have it conſider'd, 
whether the Arbitrator be choſen as a judge, or as 
having Authority more at large of f giving Sentence, 
not according to the Rigour of the Law, but 
according to Reaſon and Equity. For ſometimes 
both Parties appeal to the Law ; and there the Ar- 
bitrator; as if he were a Judge, ought to weigh the 
Merits of the Cauſe, and to determine according 
to Law. Sometimes one Party only inſiſts upon 
the Rigour of the Law, and the other, in Favour 
and Compaſſion, defires a Mitigation of it ; or, in 


other Words, appeals to Equity: Where by Equity 


555 
I don't mean that dextrous Interpretation of the 
Law, mentioned in the foregoing Chapter, which 
even a ſubordinate Judge ought to make uſe of: 
but an Abatement of the Rigour of the Law, up- 


on the Dictates of Humanity, Charity, Compaſ- 
ſion, Oc. which none but the ſupreme Judge *, or 
an Arbitrator choſen on purpoſe, has Authority to 
apply. | 

Pi be doubtful under which of theſe two Qua- 
lifications the Arbitrator is choſen, he ought to 
ſuppoſe himſelf tyed up to thoſe Rales, which a 
Judge would be obliged to follow); for it is for 
want of a Judge and Judicature that he is called 
in: And, in a doubtful Caſe, we ought to take 
that fide which is cleareſt *, Beſides, an Arbi- 
trator cann't ſo eaſily act unjuſtly, if he has a limit- 
ed, as if he has an abſolute Power delegated to 
him. Indeed to perſuade a Mitigation of the Ri- 
gour of the Law is properly their Buſineſs, who 
voluntarily, without entring into any Engagements, 
interpoſe as common Friends between the contend- 
ing Parties. 

Now as he that judges between Fellow-ſubje&s, 
judges according to the municipal Laws of the 
Place; ſo he who judges between thoſe who ac- 
knowledge no common municipal Laws, ought to 
judge according to the Law of Nature ; unleſs the 
Parties ſubmit their Cauſe to the poſitive Laws of 
ſome particular State. 

VI. The ſame Grotius e obſerves alſo, that an 
Arbitrator, choſen by the ſupreme Authority, 
ought to take Cognizance of the Merits of the 
Cauſe, and not of the Poſſeſſion; for it belongs 
to the civil Law to determine that, whereas, b 
the Law of Nature, the Right of Poſſeſſion fol- 
lows the Property. Concerning which my Opi- 
nion is, that altho by the Law of Nature and Na- 
tions it does not ſeem neceſſary, that if a Man be 
turned out of Poſſeſſion he ſhould immediately be 


put in again, before the Merits of the Cauſe be 
heard, eſpecially if it can be immediately deter- 


mined ; yet, in many Caſes, the Arbitrator onghr 
to make Enquiry who was in Poſſeſſion, that he 
may know whom it chiefly concerns to make out 


4 Adeo ſummum quiſque cauſæ ſue Fudicem facit, e gre elegit. Plin. Nat. Hift. Pref. f. 47. © Every one makes him, 


„whom he has choſen, the chief Judge of his Cauſe.” 
mi, vx in Hin 5 „% ic ier ib e. 


"Hy 5 ns indilic a ννννðͤ dig At, N g H, S n d, 
Lucian Abdicat. t. 1. p. 715, Sc. Edit. Ani. If any one pitches 


upon thoſe to be Judges in his Caſe, whoſe Opinion he was not otherwiſe obliged to ſtand by, after having made the Choice, 
he ought to ſubmit to their Determinations,” From hence may be brought a Reaſon of that in QuincTiL1an, Declam. 
372. Judicia tamen judicits reſcindi non poſſunt. ** One Decree cannot make void another.” ; 

5 This is ſaid formally in a Law, where the Arbitrators ſpoken of are oppoſed to another ſort of Arbitrators, to whoſe Judg- 
ment we are not bound to ſubmit, unleſs it be conformable to the Rules of Equity. Arbitrorum enim genera ſunt duo, unum ej 
modi, ut five æguum fit, five inigunm, parere debeamus ; quod objervatur, cum ex compromiſſo ad arbitrium itum eſt ; alterum tjuſ- 
modi, ut ad boni viri arbitrium redigi debeat. Digeſt. Lib. 7. tit. 2. Pro Socio, Leg. 76. See the following Laws. 

s The Law of the Romans grants in this Caſe an Exception of Fraud. Arbitrorum ex compromiſſo ſententiæ non obtemperant, 2 
fordes, vel evidens gratia eorum, qui arbitrati ſunt, interceſſit 3 adverjus filiam tuam agentem ex ſtipulatu, exceptione doli mali uti 


poteris. Cod, Lib. 2. tit. 56. De receptis Arbitris, Leg. 3. 


7 So the Digeſts direct, In impari enim numero idcirco 2 admittitur, 


guia, eſſi diſſentiant, invenitur pars major, cujus arbitrio ſtab itur. 


non quoniam conſentire omnes facile et, fed . 
ib. 4. tit. 8. De Receptis, Fc. Leg. 17. 5 6. 2 


M. BAR B. NOTES on & V. 


: GRoT1Vs quotes here a Paſſage of Seneca, De Benef. Lib. 3. Cap. 7. where he does not treat of Arbitrators, but ſuch 
ſubordinate Judges, as the Prztor or Governor ordered for the Parties, who were obliged to follow the Forms preſcribed them 
ſtriftly, or the Maxims of Equity, according to which the Cauſe reſpected an Affair of ſtrict Juſtice, or of Honeſty. See 
Mr. Noo pT's Treatiſe, De Furiſdict. & Imperio, Lib. 1. Cap. 13. 

This is what the Emperor Confantine expreſly ſpeaks of, in this Law quoted by Mr. HexTius: Inter æguitatem juſque In- 

' terpoſitam interpretationem nobis ſolis, & oportet, & licet inſpicere. Cod. Lib. 1. tit. 14. De Legibus, & Leg. 1. See the 


preceding Chapter, $ 21. Note 5. 


3 So the Digeſts ſpeak, Semper in obſcuris, quod minimum eſt, ſequimur, Lib. 1. tit. 17. De Div. Reg. Fur. Log. 9. 


Vide L. 7. t. 2.1. 76, Cc. D. pro Socio. 


* de 3. c. 20. %. 46. 1, 2, 


D. J. . 48. 
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his Title. For the Plaintiff ought to have very 
_ Clear Proofs to ſupport his Pretenſions, whereas 
It is enough for the Defendant to confute the 
Arguments of his Adverſary ; tho' ſometimes it 
may be convenient, over and above, to ſhew his 
own Title alſo. However tis not ſufficient for 
the Arbitrator to give Judgment concerning the 
Poſſeflion only, for that is generally out of dif- 
pute, and ſeldom brought before him; but his bu- 
ſineſs is to examine into the Merits of the Cauſe, 
and by a final Determination to put an End to the 
Suit. But while the Cauſe is depending, no In- 
novations ought to be made; and, if the Plain- 
tif cann't make out his Pretenſions, Judgment 
ought to be given for the Party in Poſſeſſion. 
VII. But Mediators, who, interpoſe between 
contending Nations, either preparing, or actually 
engaged in War, and endeavour, by their Autho- 
rity and their Arguments and Intreaties, to bring 
them to Terms of Accommodation, are not pro- 
perly Arbitrators a. Theſe having ſo pious a De- 
ſignin hand cannot be obſtinately rejected, with- 
out the greateſt Inhumanity, even altho they 
ſhould appear to be more intimately allied to ei- 
ther Party. For the other ſtill has Liberty either 
to accept or refuſe what they offer: And it is the 
chief Buſineſs of a Friend, where he cannot join in 
the Quarrel, to endeavour to bring it to an ami- 
cable Compoſition. Beſides, it is frequently the 
Intereſt ofa Prince, to prevent War from breaking 


out between Nations; for ſome Sparks of the Fire, 


kindled in his Neighbourhood, may poſſibly reach 
him; and, beſides, it may be dangerous for him to 
have both, or either of the Parties entirely ruined ; 
and therefore, as he values his own Safety, he 
ought to endeavour might and main to hinder 
the Flame from coming to a Head. And the more 
eargeſtly ought Chriſtians thus to labour in compo- 
ſing Differences, becauſe even the Alcoran b (how 
ſenlleſs ſoever it be in other things) does wiſely in 
commanding, that if ewo Mahometan Nations go 
to War, the reſt ſhall interpoſe, and force the Ag- 

reſſor to make Satisfaction, and after that ob- 
lige both to live in Friendſhip and Amity for 
che future. | ; 

*Tis certain, that if it be the Intereſt of ſeveral 
to have the Quarrel made up, they may enter 
into Compact jointly to labour for Peace; and 
if their Endeavours ſhould prove unſucceſsful, 
they may then mutually preſcribe to one ano- 
ther, how far each ſhall make himſelf a Party 
in the War. But this only, in caſe none of 
them has any Pre- engagement upon him to aſ- 
ſiſt either of the Parties, in caſe of War; for 


fuch an Obligation can't be limited by a Trea- 
ty made after wards with a third Perſon. 
Moreover, two or more, whom it concerns 


to have an End put to the War, after having 


weighed the Pretenſions of each fide, may law- 
fully agree upon what Terms a Peace ought to 
be concluded, and then offer them to the Parties 
with a Manifeſto, that they will join Forces againſt 
him that refuſes them. For a Prince does not, 
by this Means, obtrude his Arbitrage upon ano- 
ther againſt his Will; nor decides another's 
Quarrel by his own Authority (both which are 
Enchroachments upon the Liberty of Nature) 
nor are thoſe Terms offer'd to the Parties fo, as 
if they were oblig'd to comply with them. Bur 
ſince, by the Law of Nature, a Man may join 
Forces with him, who, he thinks, has receiv'd 
an Injury, eſpecially if the Conſequence of ir 
is likely to redound to his Damage; by ſuch a 
Method as this he openly declares for Equity 
and Peace, that he is deſirous others would act 
fairly, and that he is not willing to enter into 
a War, before the adverſe Party has rejected 
the Propoſals of Peace . bw 

And this ſort of Mediation is the more com- 


mendable, if it puts an End to a War, that 


would prove deſtructive to one or both Parties; 
yet he, who makes himſelf a Mediator, ſhould 
take care that he be able co compel by Force, 
that Party which refuſes to ſtand to his Deter- 
mination 4, h | 

VIIE. How the Form and Proceſs of a De- 
bate before an Arbitrator is to be manag'd, com- 
mon Senſe will beſt dire&, according to the dif- 
ferent Circumſtances of the Thing ; for it would 
be impertinent to give tedious Directions how 
each Party ought to open his Cauſe, how to 
ſtate the Queſtion, how, after the Arguments 


on both ſides have been weighed, the Sentence 


ought to be pronounced: We need only obſerve, 
that if the Pretenſions on one ſide cannot be 
made out but by Deeds, and they happen to be 
loſt, the Arbitrator has nothing to do, but, with 
the Conſent of the other Party, to give him his 
Oath *: Iſay, with the Conſent of the other Party; 
for elſe, in the Liberty of Nature, no Man is 
obliged to put the Iſſue of his Cauſe upon ano- 
ther Man's Conſcience. It is alſo in the Power 
of the Parties to refer themſelves to the Deci- 
ſion of a Lot, or a * Duel, as has formerly been 
practiſed among many Nations. 

However, I do not ſee how the * Loſs of my 
Deeds can extinguiſh my Right; indeed Icannot 
have Juſtice done me in the civil Court, being 


Mr. BaxB. NOTES on & VI. 
1 So the Dige/ts appoint, Exitus controverſies Paſſeſſionis bic eſt, tantum, ut prius pronunciet Fudex, uter poſſideat: ita enin 
feet, ut is, qui pic us eft de poſſeſſione, Petitoris partibus fungatur, & tunc de Domino guæratur. Lib. 41. tit. 2. De adquirenda, 


vel omittendd paſſeſſione, Leg. 35. 


Beſides, as there are ſometimes great Preſumptions for one of the Parties, Equity requires, 


if he hath been, for Example, diſpoſſeſſed by an unjuſt Force, he ſhould be again put in Poſſeſſion without a ſtrict Examination 
of the Petitioner, which may be long and intricate, that the Detainer, during that Time, may not enjoy peaceably the Fruits 


of his Force, and the Advantages of the Poſſeſſion. 


See Mr. TiT1vus's Objerv. on LAUTER BACH, Off. 1071. 


WE Mr. Bazs. NOTES on G VII. 
The Words of VII EIus PaTERCULUs are, Hſtinationem itineris ejus [ Cæſaris] aliguandiu morata Maſſilia eſi, fide melicr, 
guam ronſilio prudentior ; intempeſtive principalium armorum arbitria captans, quibus ii ſe debent interponere, gui non parentem cer. 


tere pofſunt. Lib. 2. Cap. 50. See Mr. BoecLer's Diſcourſe, entituled, Quies in turbis, which is the 34 of Tom. 1. pag. 996, fc. 


1 See Lib. Fa Chap. 2.5 21. aforegoing. 
2 See Lib. 8. Chap. 8. S 5. following. 
3 See Lib, 3. Chap. 6. S 16. aforegoing. 


Mr. BaxB. NOTES on VIII. . 


« Vide Guicciardin. Hiſt. l. 4. where is debated whether Hercules Duke of Ferrara ſhould perform the Part of an Arbitrator, 


or Mediator, between the Venetian and the Florentines. 
End. Juſtin. l. G. c. 6. 1. 1. 


b Cap. de Cluuſtris. c Vide Livy, J. 44. c. 19. at the 


d Vide Vell. Paterc. /. 2. c. 50. Livy, l. 9. c. 14. 


res a. 


not able to produce ſufficient Evidence; but, in 
the Liberty of Nature, tis enough to juſtify me 
in the Proſecution, if I be fully convinced of my 
Right, tho I be not able to make out my Preten- 
ſions to another 2. 5 


IX. This Arbitrators have in common with 
judges, that, in the Examination of Matters of 
Fact, they ought to ſhew themſelves equal to the 
bare Aſſeveration of each Party, i. e. when they 
contradict one another, to believe neitner. But 
when Deeds b, Arguments, and , undeniable In- 
ſtruments cann't be produced, they muſt then give 
Judgment according to the "Teſtimony of Witneſ- 
ſes | 

And theſe Witneſſes onght to ſhew themſelves in- 
different towards either Party, and not to let Fa- 
vour, or Hatred, or Revenge weigh more with 
them than their Conſcience © Thuanus d re- 
lates, that heretofore in Great-Britain an Engliſh 
Man could not be a Witneſs againſt a Scot, nor a 
Scot againſt an Engliſh Man, by reaſon of the En- 
mity between the two Nations: But Cambden © 
tells us, that this obtain d only between the bor- 
dcring Scots and Engliſh ; ſo that if never ſo many 
Engliſh Men ſhould with their open Eyes, fee a 
Scot commit Murder, their Teſtimony would ſigni- 
fy nothing, unleſs ſome Scot or other teſtified the 
ame Thing. | | 

And therefore as my Adverſary may refuſe to 
admit of my near Relations as Witneſſes f; ſo may 
I except againſt my profeſſed Enemies. Indeed 
ſometime Relations are excuſed upon a Principle 
of Humanity, for fear they ſhould be forced to 
offer Violence, either to their Affections, or to 
their Conſcience. And therefore the Roman 
Law never obliged the Client to be Evidence a- 
gainſt his Patron, nor the Patron againſt his Cli- 
ent 8: But beſides this, there was another very 
good Reaſon why Servants ſhould not be allowed 


to give Evidence againſt their + Maſters h; for, 


as Cicero ſays, If that which is done in our own Houſe, 
aud among our ſelves, were permitted to be publickly 


Mr. BARB. NOTES on G IX. 


For as IJſæus ſays, Orat. 7. p. 504, 50% % A nahügie xrel ne Tf waprocwsy dn. 


In the Liberiy of Nature. 


to two, be they ever ſo honeſt 4 r. 


TBE 
expoſed and brought againſt us, the Maſter would be 
the Slave, and the Slave Maſter. Indeed Theodoric i 
forbid the Abuſe of this Law by an Edict; for ſome 
bought up other Peoples Servants, who were con- 
ſcious of their Crimes, leſt they ſhould be brought 
as Evidence againſt them. Laſtly, it is very rea- 
ſonable, that * no Cauſe ſhould ſtand or fall by the 
Credit of any one ſingle Witneſs k, not only be- 
cauſe one may more eaſily be deceived or corrupted 
than many, and there is no Falſhood ſo impu- 
dent, but may get the Aſſiſtance of one Witneſs I; 
but alſo becauſe an able underſtanding Judge may 
diſcover the Witneſſes to be falſe, by oppoſing to 
one another the Examinations of ſeveral n, where- 
as one may eaſily be conſiſtent with himſelf; and 
altho by this Means ſome Crimes muſt remain 
unpuniſh'd in this World, and ſome muſt loſe their 
juſt Right, who perhaps have but one Witneſs to 
ſupport it; yet this Inconvenience is not ſo great, 
as if every one's Life and Fortune lay at the Mercy 
of any one Man's Impudence and Villany; for 
tis better that a few guilty Perſons ſhould eſcape 
e than that many innocent ſhould ſuf- 

. 7 > + * 

Let Selden o obſeryes, that againſt a Gentile the 
Jews admitted of one Witneſs as ſufficient. And 
Grotius P takes notice, that one Witneſs was e- 
nough, not to condemn, bur to inform the Court, 
and, in pecuniary Matters, to put the Defendant to 
his Oath. At this Day, among the Moors the E- 
vidence of two honeſt Men is ſufficient, bur if 
the Witneſſes be ſuſpe&ed, then twelve Perſons are 
required ; for they think as much Credit may be 
given to twelve, let them be ever ſo profligate, as 
The Hebrews 
admitted none to be Witneſſes, but ſuch as were 
of good Reputation; mad Men were excepted 
againſt, and Children, till they were thirteen 
Years of Age; and Thieves, even after they had 
made Reſtitution ; thoſe too who lived by Gam- 
ing, and Publicans who exact more than their due, 
and ſuch as deal in thoſe Things which deſerve 
Stripes. Among the Turks, thoſe who have made 


« Arguments are better than Witneſſes.” 


And, in Orat. 3. he ſhews, That in Matter of Inheritances particularly, Deeds are preferable to Witneſſes. Philo Jud. de Decal, 


p. 764. Ed. Par. 


Miſigotb. l. 2. t. 4. c. 3. 


3 There were, nevertheleſs, certain Caſes excepted, as well for the Criminal as for the Citizen. 


« It Arguments and Writings be wanting, the Controverſy muſt be decided hy Witneſſes.“ 


See Lex. 


See Mr. NooprT's Proba- 


bilia Juris, Lib. 3. Chap. 5, 6. as alſo the Interpreters on Cictro's Orat. pro Milione, Chap. 22. 
4 Pro Rege Dejotar. Chap. 11. Lucian in Afino. Tom. 2. Page 80. Edit. 4m/t. © Servants muſt needs know both the Good 


<« and the ill Things of their Maſters.” 
Act. 4. Sc. 6. ver. 20, 21. 


I:ocraTes TRaPez. de hde quæſtionum, pag. 634, c. and Ariſtot. Rhet. ad Alex. Chap. 17. 
Hiſtory, or rather the Fable, of Avicenna, in Gabril. Sionit. de urbibus & moribus Oriental. c. 3. 


I know I am a Slave, and therefore I am ignorant of even that which I know.” 


There is ſuch another Paſſage in Lys1as, Orat. de ſacro Olive trunco. Plaut. Bacch. 


See a Paſſage in 
Hither may be referr'd the 
See Lex Wifegoth. Lib. 5. 


Tit. 4+ Chap. 14. with which may be compared, 161d. lib. 3. tit. 4. chap. 10. and lib. 6. tit. 4. chap. 3. and Capitulare Caroli, 


lib. 7. chap. 280. Edictum Regis Theodor. chap. 48, 46, 101. 


5 So the Code orders, Et nunc manifeſte ſaucimus, ut unius omnino teſtis reſponſio non audiatur, etiamſi præclaræ curiæ honore 
fulgeat. Lib. 4. Tit. 20. De teſtibus, Leg. 9. $1. See alſo the Digeſts Lib. 48. Tit. 18. De quæſtionibus, Lib. 20. 


a Vide Conneſtag. de Unione Luſitan. I. 5. p. n. 22 2. To this Purpoſe is that of Quinctilian, Declam. 312. The Condition of 
Man is miſerable, ſince it ſeems neceſſary to have a Witncſs for every thing we do: Truth has ſo little Power, and Faith ſo little 


Efteeem, as that ſcarce ſeems ſufficiently proved, which is atteſted by Troo. 


d Vide Suet. Galb. c. 7. 


Cc 


Add. Lex Wifigoth. J. 2. f. 4. c. 12. 
4 Lib. 50. e Ad. ann. 1585. 
C. 11. 


Nulla, ratam debet teſtis habere fidem. 


f V. Ariſtot. Pol. L. 2. c. 6. 
n Unleſs for Iuceſt, as Cicero ſays, Orat. pro Milone, c. 22. 


cum fint premia falſi | 
Ovid Trift. l. 3. El. 10. b. 35, 36. 


8 Plut. Romulo. 
i Edi. c. 101. 


Lex. Wiſgotb. l. 5. 1. 7. 
And therefore Ariſtotle, 


4. 1. does well call it a fooliſh Law, I the Accuſer brings a Multitude of his Relations as Witneſſes, the Accuſed ſpall be founa 


Guilty. * Se Numb. xxxv. 30. Deut. xvii. 6. azd xix. 15. 
Suſan Hiſt. v. 51. n Val. Max. J. 4. c. 1. % 10, 11. 
Deut. xix. 16. 


bY 9, I 4, 21, 235 24+ D. de Teftibas. 


m Vide 


1 Plin. Nat. Hiſt. l. 8. c. 22. 
p On 


o De Jure N. & G. ſec. Heb. I 7. c. 6. 


q What Qualifications aro neceſſary for Witneſſes, may be ſeen in L. 22. t. 5. I. 2, 3. / 1, 2, 3, 4. + 
r See above, in B. 3. c. 6. 1. 16. 


Dꝗ d d 


a Pil- 


a Pilgrimage to Mecca are equivalent to three Wit- 
neſles*. * Add to this, that one Eye-Witneſs is worth 
Ten that have the Faft by Hear-ſay only. And there- 
fore their Teſtimony is of no Weight which is built 
7 upon the Authority of others. 

But tho' the Oath of a Witneſs creates a great 
Preſumption of the Truth of what he aſſerts, yet, 
in the Law of Nature, nothing hinders but that a 
ſworn Witneſs may be convicted of Perjury ; and, 
if he be ſo convicted, the Sentence founded upon 
his Teſtimony comes to nothing > : Yer it ſeems 
abſurd, that the Party concern'd ſhould be permit- 
ed to make void the Evidence, by ſwearing on 
the other fide ; for this would not only lay open a 
great Gap for Perjury, but by reaſon of contradi- 
ctory Oaths, the Controverſy would remain as un- 
certain as before. And therefore it is according to 
its uſual Sillineſs and Impicy, that the Alcoran © 
commands him who accuſes his Wife of Adultery, 
and has no Witneſs to prove it, to ſwear four times, 
and the fifth time to imprecate the Curſe of GOD 
upon himſelf, if what he affirms be not true. And 
on the other fide, it allows the Woman to be clear, 
if ſhe denies the Charge four times upon Oath, 
and the fifth time with an Invocation of the Curſc 
of GOD. | 


X. As for putting the Sentence of the Judge in 
Execution, we need not ſay much; for in a State 
of Nature, if a Man does not of his own Ac- 
cord perform what is due to me, I may, by all 
the Power that I my ſelf have, or my Friends can 


& Pluris eft oculatus teftis unus, quam auriti decem. Plaut. Trucul. Ad. 2. Sc. 6. v. 8. 


« the Eyes.” Lucian de Domo. 
7 OF 24 ; wie & 


aur. 


<« take Care, that what is given upon hearſay ſhall not go for Evidence. 
The Eye is appriſed of the Things themſelves, and in a manner intermeddles with Buſineſs, and perceives all by 


* 0M. 


558 Of the Way of deciding Controverſies, &c. Book V. 


ſupply me with, force him to it. How far we may 
carry ſuch violent Proceedings ſhall be ſhewed 
more fully hereafter, when we come to diſcourſe 
of War. Only here we may obſerve, that in ſuch 
an Execution I not only acquire the Property of 
the Thing adjudged to me, when by any Method 
whatſoever I have got Poſſeſſion of it; but more- 
over, if I cannot get Poſſeſſion of the Thing it 
{elf, I may ſize upon any Thing of the ſame Va- 
lue, the very Charges of the Execution being 
reckon'd in, ſo as to become the rightful Owner of 
it 4. Indeed the Goods of a Debtor, who be- 
comes ſuch either by his own Contract, or by the 
Thing it ſelf, or by his Injuſtice, are look'd, upon, 


in the Law of Nature, as tacitly mortgaged for 
the Debt; and, if it be not diſcharg d, may be 
juſtly ſeized for it; nor is the bare tion of 


the Thing enough for the Creditor, for that fre- 
quently, has more Trouble than Profit in it; but 
he muſt alſo have full Liberty to diſpoſe of it as he 
pleaſes: For my Right is not ſatisfied, if inſtead of 
the Thing, with the Property of which I ought to 
be inveſted, I receive nothing but the Cuſtody of 
another Man's Goods; yet, in ſuch a Caſe, I ought 
to ſignify with what Deſign I make ſuch Seiſure, 
whether in order to extort from the Debtor my Dues 
the ſooner, or to take the Goods thus ſeized u 

in part of Payment; indeed it ſeems but — 
able to give the Debtor Liberty to receive his 
Goods, upon Payment of the Debt. But this 
Way of Execution is proper to the State of Na- 
ture, and has no place in a Civil Conſtitution < 


The Ears are leſs faithful than 


e wit dere RN rt arafyently vir, cnn wh WapTvper, In eee W Niger are wgge n Ie 
Philo Jud. de Corrupt. Linguarum, pag. 340. B. C. Edit. Paris. 


In a well-regulated Commonwealth the Laws 
For ſuch a Teſtimony is naturally liable to Corrupti- 


« Light, by which every Thing is illuſtrated and diſcovered : but the Ear has leſs Credit, as having to do not with the Things 
« themſelves, but with Rumours, which do not always mind the Truth, Id. de Fudice. p. 719. | 


a Vide Chr. Richer. de moribus Turcarum. 


b The Attick Laus allow, that, after the Sentence, an Aion of Perjury 


may be brought againſt the Witneſs, as is plain from Demoſth. Orat. iz Euergum, in the Beginning. Add Plat. de leg. l. 11. 


about the End. © Cap. de Lamine. 


not get the Thing it ſelf, demands an Equivalent, which morally ſpeaking is the ſame. 


4 For as Grotius obſerves, |. 2. c. 7.1. 2. Expletive Fuſtice, when it can- 


e Vide L. 41. f. 2. J. 5. D. de acguir. 


poefſe L. 47. te 8. l. 2. C 18. D. de vi bonorum raptorum, & L 4. t. 2. l. 13. D. quod metus cauſa, & J. 48. t. 7, Cc. IL. 


7, 8. D. ad. l. Julian de vi privata. 
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LAW of NATURE 
NATIONS. 
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BOOK VI. 


CHAP. I. 
Of MATRIMONT. 


1. The Coherence) | *. {+ is not lawful taſbly to part Mai and Wie 

11. Matrimony the Propagation of Mankind. XXI. Adultery and wilful Deſertion make s May: 
III. Whether there be an Obligation to marry riage void. | 8 
Iv. A wandring Lust oppoſite to the Law of Nature. rs Whether an intolerable nature is a Reaſon 
v. Mankind not to be propagated but by Marriage. for Divorce. 
vi. What Obligation may be laid on Men to marry|[|xxiii. The Opinion of ſome Men; about the Senſe of 


by the Laws of Nations. the Law of God about Divorce. 
vit. What it is by the Law of Nature. xxiv. Particularly of Mr. Milton. | 
vi. How far the Laws of Nations may order con-||xxv. Marriage requires ſuitable Qualifications of 
cerning Marriage. + VMWature. 5 
Ix. The diſorderly Marriages of the Amazons. Ixxvi. An Error concerning Matrimony. | 
x. The Laws and Rights of a regular Marriage. XVII. A marry d Woman canm t rightly marry ano= 
xl. Whence ariſes the Man's Power over the Wife. ther. 7 


xt. Whether it be beſtowed immediately by God. || xxviit. Marriages with near Kindred, why forbidden? 
xIII. Whether it neceſſarily implies « Power of Life xxix. How it comes to paſs that Men are aſhamed 


and Death. 5 of their Genitals. 
xiv. Whether Conſent, not Bedding, makes the Mar-|| xxx. Of Nakedneſs. 
riage. xxxi. The original of natural Shame. 


xv. No Woman may marry more than one Husband. || xxxu. Marriages between Parents] and Children 


xvl. Polygamy in uſe among many People. wicked. 


_ 8vir. XVIII. Whether it be repugnant to the Law| xxxill. The Opinion of the Jews about it. 


of Nature. xxxiv. Of the Marriages of Brothers and Sifters: 
XIX, The true nature of Marriage is for one Man xxxv. Of the other Degrees forbidden. : 
and one Woman to be joined together. | xXxvi. Of ſecondary Wives. 


Original and Nature of human Government, veral Perſons, and ſince the Holy Scriptures 
and that we * obſerve what Precepts of inform us, that in the Beginning GOD Al- 
the Law of Nature and Nations do preſup- mighty created one only human Pair, the Ori- 
poſe it. But in as much as Government can- ginal Parents of our Race; it may ſcem ne- 


I T follows in courſe that we examine the not otherwiſe be conceiv'd than beryeen ſc- 


Mr. BaxBEYRAC'S NOTES on Chap. I. 5 I. 


The Connexion is ſomething different, and perhaps better in his Abridgment of the Duties of a Man and a Citizen, lib. 2. 
Chap. 2. where the Author follows the Notion, which he had before propounded: Lib. 1. hap. 1. S. and ſays, That he 
paſſes to the Conſideration of the Acceſſory States; 7. e. to them which are conſequent upon ſome human Act, which he 
reduces to four: 972. Marriage, the Relations of Father and Mother, Maſter and Servant, and the Members of a Kingdom. 


Dad dd 2 = ceſſary, 


neceſſary, * before we proceed in our Enquiry 
about Civil Power, to conſider the Relation of 
Matrimony ; which being the Source of Private 


Families, does, by conſequence, ſupply Matter ſor 


the compoſing of all Sovereignties and States. 
For as the 'Body of Man is made up of divers 


hath likewiſe in ſome ſort the Appearance of a 


Body; fo States are form'd out of lefler Societies, 


of which ſome are call'd Simple and Primary, 
others Compound, and as it were Collegiate. Of 


the firſt Sort are three, according to the threefold! 


Power of a Husband, of a Father, and of a Maſter. 
And theſe bear the Name of Simple, not becauſe 
they conſiſt of no more than two Perſons, as 
ſome maintain ®, but becauſe they are not 
compounded of inferior Societies. For why 
may not one Father have more Children, and 
one Maſter more Servants, and yet the Societies 
thus conſtituted be as truly ſimple, as if each Fa- 
ther had but a ſingle Child, each Maſter but a 
ſingle Servant Þ ? | 1 A 
II. To go on then; ſo ſoon as Man was ren- 
dred obnoxious to Mortality, leſt the Duration 
of a noble a Species ſhontd be confin'd to a 
ſingle Age, or ſhould require the conſtant Mi- 
racle of new Creations to preſerve it in Suc- 
ceſſion, it pleas d the moſt wiſe G OD to provide 


againſt theſe Inconveniences *, by enduing the 
- contrary way d. Where ſhould we find a Man 


two different Sexes with a natural Power of Pro- 
agating their Kind. And leſt they ſhould 
Plea ſo neceſſary a Work, either out of Neg- 
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„each of whiah conſider d by it ſelf, 


Bock VI. 
moſt paſſionate Love, a moſt ardent Propenſion 
towards the other, with a moſt deep and tender 
Affection for their Ln Iſſue; that fo they 
might not only willingly, but joyfully contribute 
their Sie to the 5 ind the Con- 
tinuance of Human Race c. X 

FM. The firſt Point of Enquiry concerning 
Matrimony muſt be, Whether Men, in all reſpects 
fit for ſuch a Condition, lie under any Obliga- 
tion of entring upon it? For about this Action, 
as likewiſe about others, to which Men are in- 
elined by a natural Appetite, as Self- preſerva- 
tion, and the Love and Education of Of- ſpring, 
many have rais d a Scruple, as if they were not 
under the Care and Cognizance of the Law of 
Nature. For, ſay theſe Authors, what need was 
there of a farther Engagement to ſuch Perfor- 


mances, as the Senſitive Appetite, and Inſtin& 


did with ſufficient Strength incite and drive us to 
before? But indeed their Dependence on natural 
Inſtin& is ſo far from proving them to be un- 


commanded by the Law of Nature, that it rather 


argues a more peculiar and more earneſt Care in 
Nature to have them obſervd with the utmoſt 
Strictneſs, as the immediate Cauſes of the Safe- 
ty and Welfare of Mankind; whilſt diſtruſting, 
as it were, the bare Force of Reaſon, ſhe aſſiſts 
and ſeconds it with ſo violent an Inſtinct, that 
Men cannot, without great Difficulty, bend the 


7 who would venture the common Vexation 
of Children, were he not led to deſire them, 


Igenc,” or upon Apprehenſion of the great Pain as well by a Natural Inclination e, as by the 
Facing, and the great Trouble of Educating ſober Advice of Reaſon 2 eſpecially ſince the 
their Ot-ſpring; he implanted in each Sex a means of obtaining them are ſuch, as would 


* PTA To fays, That if we will make good Laws, we mult begin to regulate Marriages well. Tapuntet 92 vb ven nandund- 
wor mir, , dv m9 0% mor iy d vd ihe, De Legib, lib. 4. p. 835. Edit. Wech. Ficin. See alſo Dion. Halicarn. 
Antig. Rom. Lib. 2. Cap. 24. p. 91. There is a F ent of Hierocles's, which deſerves, to berecited here, where that Phiſoſopher 
ſays, That nothing is more neceſſary to be treated on than * becauſe Mankind is born for Society, and Marriage makes 
the firſt and moſt funple of all Societies; for, adds he, there cann't be a City without Families, nor can any Family be compleat, 
unleſs the Head of it be marry'd. *Arayxeuireris SVD & et me Taps N- Amer © 1h 7 / ier way u, Hes v oS 
x; Seen Td dan, d d * %%. "Ours 7 eit dv How, wh Irn Guy" eng 1 hpurehbe H Tf Gym © , d. mh 
ae & 3 mins © , Yaparir@ Hierocles De Nuptiis apud Stob. Serm. 65. p. 300. Ed. Hier. Needham. 


3 r. BAR B. NOTES on 6 II. 
Some Divines having quarrell'd with our Author for what he ſays here, he anſwers them thus in his Specimen Controverfa- 
rum circa jus Naturale, &c. Chap. 3. 57. When God, who knows all things, foreſaw that Man would inevitably become 
ſubje& to Death, he diſpos d things by this infinite Wiſdom from the Beginning after this manner: That diverſity of Sexes ſhould 
be of uſe both in the ſtate of Integrity, and of Sin: In the ſtate of Integrity, it was to raiſe up an holy Seed, to increaſe the 
number of the Worſhipers of Go p; but after they had ſinned, it was to propagate a corrupt Race, that Death which is the 
Conſequence of Sin, might not quite deſtroy Mankind in the ſpace of one Generation only ; the. Creator not judging it 
fit to form a new Root of Innocent Men, and chooſing rather, that the Earth ſhould be inhabited by a corrupt Ge- 


neration, than remain a Deſert. 
2 Mr. Bak B. NOTES on 5 III. 
: And would not the Women alſo reject it on their Part for many Reaſons ? See Mr BAV LE in his News Letters upon 


NM. P. MaimnouRG's Critical Hiſtory of Calviniſin, Let. 16. and Mr. Locx's Eſſay upon the Human Underſtanding. 


Lib. 2. Chap. 21. $ 34- 3 , , 
Vid. Joh. Frid. Hern. de Civitate, I. 1. c. 1. ſ. 2. b In beginning thus with Matrimeny, PLA T o himſelf is 


our Guide and Director. Let us hear his Managers of the Queſtion, LL. J. 4. Athen. Come, tell me by all that's Good, what 
Point ought firſt to fall under the Legi ſtators Care? Will not Nature teach him to ſettle, before all things, by good Laws the Affair 


of Generation and the Origin of Mankind? Clin. Yes no doubt. A. But the Q Fair of Generation takes its Riſe from the Union and 


Community of Wedlock, C. It doth ſo. A. Why then, if Nuptial Laws be in the firſt place eftabliſh'd, they cannot but have a good + 
Influence on all the future Regulations of the State. c My Lord Bacon, De Augment. Scient. L. 7. c. 2. obſerves, 
that amongſt Animals the Pleaſure of Generation is greater than that of Feeding. | 


The wiſe Creator knew the World was frail, 
And order'd quick Succeſſion to repair 
Still with new Race the Breaches made by Fate. 


 Proviidit ille maximus mundi parens, 
Cum tam rapaces cerneret fati minas, 
Ut damna ſemper ſobole repararet nova. 


—— Colibem vitam probet  _ - et our barren Youth 
Sterilis juventus; hoc erit, quicquid vides, : iy ee their miſtaken Chaſtity, 
Unins evi turba, And all you ſee muſt prove a ſhort liv'd Crow'd, 


| Senec. Hippel. v. 465, &c. A People of a ſingle Age 

Ali. 99 Cyneget, I. 3. v. 10% Ec. Halieut. 4 1. v. 702, &. e Vid. Euripid. Medea v. 1090, Cc. Hyppol. 
ceran. v. 616: | | NE oO 
| Appeax 
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Cap. I. 


unleſs attended with ſome delightful Charm 27 
We acknowledge that there is a great Difference 
between  Iuſtine# and Reaſon, and that in moſt 
Caſes thoſe Powers take quite contrary Roads, 
and that therefore the Licentiouſneſs of the for- 
mer is to be bridl'd, and controll'd by the Autho- 
rity of the latter; which to compaſs and effect 
is an Argument of a great and worthy Soul. But 
altho' Inſtini# hath not in it ſelf the Force of an 


Obligation, yet it many times happens, that we 


may, by ſome ſuperior Engagement, be obliged to 
undertake a Performance which bare Inſtin& before 
inclined us to. 

And hence we may infer the falſeneſs of that 
Poſition b, which aſſerts, that a Mother who kills 
her Child to avoid publick Infamy, and fo ſtiſles 
her Inſtinct of Natural Affection, by another 
Inſtin& of Averſion to Shame, is not guilty of 
a Sin againſt the Law of Nature, For the In- 
fant's Life was guarded by that Law, as well as 
by the Inſtinct of the Mother; and it was her 
Duty to have known, that her Diſgrace was an 
Evil which 25 not to have been weigh d againſt 
the Death an Innocent, brought into the 
World by her free Conſent. If the Care of her 
Reputation was dearer to her than the Pleaſure of 
being a Mother, ſhe ought to have conſider d this 
before ſhe chang d her pure and ſpotleſs Condition. 
But afterwards, it would be barbarous Injuſtice to 


| | conceal the Sin of the Parent by ſacrificing the 


hild. : 
9 When Marriage is once contracted, in as much 
as the Gift of Fruitfulneſs is not conferr d by 
human Power e, a greater or a leſſer Number of 


Mr. BAR B. NOTES on & IV. 


Oe Matrimony; 


appear both tedious and deſpicable to a wiſe Man, 
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Children equally anſwers the Obligation of Na- 
ture. Nor ſhould the Wife's Barrenneſs raiſe any 
Scruple in the Husband, as if he had been wanting 
in his Duty to the World d. | 

IV. To carry on our Enquiries as clearly as 
may be, this in the firſt Place we take to be moſt 
evident, that all thoſe impure Pleaſures are re- 
pugnant to the Law of Nature, which aim at 
no other End than the Satisfaction of Brutal 
Luſt. For the more warmly the Appetite of 
Love ſtirs in human Breaſts, the more is Na- 
ture_and Reaſon concern'd to provide, that the 


Irregularities of its Motions do not prejudice 
that comely Order, which is the very Lite of So- 


ciety; and that it be rather made to contribute 
to the Maintenance of Decency and Peace. 
Whence appears the moſt deteſtable Sinfulneſs 
of thoſe Pollutions which we ſo juſtly call Lu- 
natural. | 

Bur the Sin of Uncleanneſs is not confin'd to 
thoſe groſs Degrees; many grievous Violations 
of Chaſtity there may be in what we are wont 
to term the ordinary way of Nature; and theſe 
happen as often as we purſue our Pleaſure, with- 
out regarding the- only juſt End of it, the due 
Conſervation of our Race. It hath indeed been 
aſſerted, that many Nations of old thought it a 


part of natural Liberty wo proſecute an amo- 


rous Entertainment, without being = tied by 
the Rules of Matrimonial Strictneſs. But tis 
ſufficiently manifeſt, that if all Men ſhould make 
a conſtant uſe of this irfegular Freedom; human 


Society could not long ſubſiſt, either in a grace 


ful, or in a quiet Condition 3. And therefore, 
according to Biſhop Cumberland s moſt true Rule 


4 


- 


1: PLiny ſpeaks of the two ſorts of infamous Copulations, as well as of the Abortions which Women cauſe by Medicines, 
to hide their unchaſt Lives, as Crimes unnatural, and more than beaſtly. In bominum genere maribus diverticula veneris 
excogitata, omnia ſcelere nature; fœminis vero abortus. Quantum in hac parte mult) nocentiores, quan fere ſumus ! Nat. Hiſt. 
Lib. 10. Chap. 63. ſee Phocy/ides, AEſchines's Orat. in Timarch. Dio Chryſoftom. Orat. de Pulchritud. Sadder, Port. 9. apud 
Tho. Hyde, Martial Lib. 1. Epig. xci. In Peru (as Garcilaſſo de la Vega reports in his Hiſtory of the Nicas, Lib. 3. Chap. 13.) 
the Name of Sodomy was ſo abominable, that if any one in the heat of a Quarrel reproached another with that Vice, he 
liv'd in diſgrace all his Days: Yet it was ſo common among the Greeks, that Plato (de Legibus, Lib, 7.) found it very 
hard to baniſh it out of his Commonwealth. The Turks alſo, who otherwiſe deteſt it, allow it with ſuch fair Boys as 
they have made their Priſoners, as if War licenſed them to do what they lift with them. Scipio Ammirar. Diſc. Lib. 5. 


+ BarBEYRac's Second Note upon this Section is chiefly contained in the Letters 4 and e following. 

3 The matter is clear in it ſelf, and will not bear Enlargement. Mr. Tyuomas1vs in his Farifr. Divin. Lib. 3, Cap. 2. 
had granted, that by the Law of Nature only it could not be prov'd that Beſtiality, Sodomy, wandring Luſts, e, in a word, 
all Uſe of the natural Parts only for Pleaſure, is unlawful abſolutely; and that to prove it a Crime, recourſe muſt be had ta 
the Laws of God which are purely poſitive and general: but that able Lawyer afterwards rectify'd his Opinion by diſtinguiſſi- 
ing what's juſt from what's honeſt, and ſo in the main agreed with our Author. See his Fundamenta Fur. Nat. & Gent. 


Lib. 3. Chap. 2. 5 6, 7, 21, Sc. 


b Vid. Graſwinkel ad Grot. J. I. c. 1 11. 


ation. 


P H. Quin leno hic habitat. PAL. Nemo Hic probibet nec vetat, 
Quin quod palam eft venale, fi argentum eſt, emass 
emo ire guenguam publica prohivet via, 
Dum ne per fundum ſeptum facias ſemitam. 
Dum tete abſtineas nupta, vidua, virgine, 
Juventute, & pueris liberis ; ama quod lubet. 


2 Add. Val. Max. J. 7. c. 2. fe 1. Extern. Montaigne Eſſays, l. 3. c. 5. p. m. 137. 
© Geneſ. xxx. 1, 2. 
Pleaſure, nor at the time fix'd for it in our Account; Nature is abſolutely at her own Diſpoſal; and not tied up by human Lats: Some- 
times fhe haſtens and outruns our Wiſhes ; ſometimes ſbe proceeds flowly, and diſappoints them with her Delay. Nature doth not work 
by Form, nor is Chance confin'd to Rules and Preſcriptions. The Law may appoint a ſet Day, but Nature takes no notice of the Limi- 
e Thus Mr: Selden, De F. N. & G. ſec. Heb. L. 5.c. 4. ſhews from the Feriſh Rabbies, that before the Maſaical Law 
it was allowable for a Woman, not yet married nor betroth'd, to beſtow herſelf, either gratis, or upon Conſideration of a Reward, 
without the Confinement of Cohabitation, Whereas the ſucceeding Inſtitution abſolutely forbid circumciſed Perſons to uſe any 
Community of Bed, without entring on a married State: though if this were practisd between a circumciſed Perſon and a Heathen, 
it was, in ſome Caſes, adjudg'd lawful. To which purpoſe they cite, Deut. xxiii. 18.  Levit. xix. 29. Gene. xxxviii. 14, &c. Add. 
| Grot. ad Geneſ. xx.9. The Reaſon given by Maimonides for this Prohibition is, that the Contentions and other Evils, uſuall 
occaſion'd by theſe irregular Liberties, might be avoided, and that Good of certain Notes and Diſtinctions of Families Era” 
*Tis not neceſſary to appeal to the Teſtimony of Heathen Writers, yet ſee Epi. Enchir. c. 47. Plaut. Curcul. Ack. 1. Sc. 1. v,33, &c. 


Cartes de Paſſion. Art. XC. 
d Senec. I. 2. Cont.. 13. Fruitfulneſs doth not come at our 


P H. „As I take it, here lives my worthy Procuror. PAL. 
« We have a fair Market; if you bring Money in your 
cc Pocket, you are free to buy any thing but prohibited 
« Goods. No Body hinders you from travelling in the 
« High-way, fo long as you don't break Hedges and In- 
« cloſures: and in the ſame manner ſo long as you re- 
« frain from Wives, Widows, Virgins, Youth, and Frees 
« men's Son's, you may een love as you li, 


That 
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* That in which it is impoſſible for all Men to agree 
cannot be according to right Reaſon. 1 

Nor was the Command of Natural Law, as 
to this Point, ſo quite worn out amongſt thoſe 
very Nations, which allow'd a publick Security 
to ſuch Practices, as that they really approv'd of 
what they permitted, or abſolvd the Actors 
from all Marks of Diſgrace. Tis a famous 
Aphoriſm of Ulpian, that a Whore is Vile, or 
Wicked, by her Profeſſion; and the Romans thought 


it a ſufficient Puniſhment to theſe looſe Ladies, 


to make them ſhew their Licenſe in Publick be- 
fore the Magiſtrates, and thus to ſtand infamous 
on Record d. The Principle then, on which 
thoſe States and People proceeded, who con- 
niv'd at ſuch youthful Diſorders, was, by the 
means of theſe publick Traders in Lewdneſs, to 
preſerve and guard the private Chaſtity of Vir- 
gins and of honeſt Matrons. In warmer Cli- 
mates, the Extravagance of wild Gallants © 
might have injur'd the moſt ſacred * Modeſty, 
had it not been diverted by a Tribe of forward 
Nymphs, who were proud of their Addreſſes, 
and met them in their irregular Deſigns. This, 

however, is manifeſt, that the ſame Nations which 
extenuated rather than defended theſe Immora- 
lities, as no more than harmleſs Failings, and 
pardonable Slips of Youth, did yet, at the ſame 
time, aſſert in the higheſt Degree the juſt Ho- 
nour of the iage- and eſteem d Faith- 
fulneſs to it, as a Mark of ſingular Sanctity 
and Goodneſs. 10 7 + 

V. A diligent Obſerve of human Nature will 
eaſily diſcover how N Unreaſonable 
it is, that Mankind ſhould be propagated by 
Chance-Beds, without Cotgnement, and Rule 
Such a Life, they tell us, the People of At- 
tica led before the time of Cecrops, cohabiting 
like a Herd of Beaſts, under no regard to De- 
cency. or Diſtinction. Whoever was made a Mo- 
ther by ſo wide a Proviſion, preſented her Med- 
ly Off- ſpring to any one of the many Fathers 
who would be pleasd to own and to accept it. 
When Cecrops, by the inſtitution of Matrimonial 
Laws, had baniſh'd this barbarous Cuſtom, he 
paſs d, in Fables with the common People, for 
a kind of an Hermaphrodite ; either becauſe he 
taught them to know their Fathers, as well as 
their Mothers; or becauſe, by the conjugal Tie, 
he incorporated as it were two in one 4 


1 Dionyſ. Lib. 41. verſ. 382. 


2 Of the Law of Nature, c. 5. . 46 
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Who is there that can pretend to be inſenſible 
how little Difference would be left between 
Beaſts and Men, ſhould the Ordinances of Mar- 
riage be univerſally cancell'd and repeal'd? In- 
deed the Beaſts would then have the Advantage 
of the Compariſon ©. They are frequently ob- 
ſervd to uſe ſome fort of Conſtancy in their 
way of Love, and ſome Semblance of Conjugal 
Fidelity And if the fair Miſtreſs raiſe a Quar- 
rel in the Herd, tis only at certain Seaſons of 
the Year, when they feel a Warmth beyond their 
ordinary Temper. But Men would be perpetual 
Rivals; and human Race would be confounded 
and deſtroy d by ſo wild a Method of its Prefer- 
vation. Again, How miſerably weak and help- 


leſs would be the Condition of the breeding 


Mothers? Or, if they weather d out that Dan- 
ger, how great would be the Trouble, how 
high the Charges of Education, above their 
fingle Strength, or ſingle Fortune? It is plain, 
the Men would not over-forward to aſſiſt 
them under either of theſe Burthens ; not in the 
Firſt, unleſs they knew themſelves to have been 
the Cauſe of their Pain; not in the Second, 
unleſs they could be aſſur d, that the Child to 
be provided for was their own. And *tis not 
likely, that they ſhould be able to obtain any 
Certainty in theſe Points, without the regular 
Reſtraints of Marriage. For what Ariſtotle © 
| of a Nation in Africa 8, where the 
Wives are held in common, but the Children 
diſtinguiſn'd and appropriated, by the Likeneſs 
of Features, is at beſt a very deceitful Method. 
Tho indeed Theocritus h makes the Tokens of 
n Adultrcſs Tire Ef L α,), mate), Chil- 
dren unlike the Husband; and Horace's Wiſh for 
the Roman Chaſtity is, Laudentur fimili prole puer- 
peræ, Let the Women deſerve Commendation, for 


Laſtly, Since without Matrimonial Preſcrip- 
tions we cannot well ſuppoſe any ſuch thing as 
Familics, nor without Families any publick States ; 
and ſince therefore the whole Order and Har- 
mony of civil Life is founded on theſe Regu- 
lations, it is moſt clear that were Men entirely 
releas'd from ſuch Bonds, they muſt live in an 
unſociable, ſeparate Condition, little better than 
Brutal. And therefore Horace ſhew'd his true 


< picuring the legal Father in the Child. 


Judgment in deriving the Calamities of his 


Country : 


Mr. BAR B. NOTES on $ V. 


b Tacitus of Viſtilia, Ann. Ls 2. c. 85. That Youth in Quirtirian Decl. 


14.) was arriv'd at the higheſt Pitch of Impudence, who forms a publick Accuſation againſt his Miſs, for giving him a Potion 


that ſuppreſs'd his Love. 


'ng Meaſure of unforbidden Foys, ſufficient for the Neceſſities M Lie. 
3 * 4 Frugality and good Management in Pleaſure. 
tobæus, Serm. VI. Grot. in Math. v. 27. 


Miſtreſs, and with a fingle Miſtreſs, which is a moſt certain Sign 


pro Cælio. c. 17, Cc. Epi. e c. 47. Add Maſon. in 


Amongſt other of his Rants, this is one, 7 bed juf enough to furniſh m 


Self with a moderate and 
ife, I was content with a 

. Cicer. 
The Mahometans 


erefore inſtead of a 


allow Fornication with their Maids; which the more virtuous Indians do, in all Shapes, and on all Accounts, deteſt. Ply- 
tarch (de Virtut. Mulier.) reports, that among the People of Chios, for the = of ſeven hundred Years together, there was 


no mention made of Adultery, or any other unchaſt Practice; though the 
« Tho' Dido in Virgil complains of her late unhappy Match, 


neus, J. 13. C. 1. e Quintil. Inſtit. Orat. I. 9. c. 2. 


was famous for Beauties. d Athe- 


« yet her real Thoughts could not but break out, and ſhe declares in the midſt of the Lamentation, that a Life abſolutely with · 
« out Marriage was the proper Condition of Beaſts, not of Men. 


Non licuit thalami experten fine crimine vitam. 


Degere more fer ? 


Eneid. 4. 550. 


7 Pal B, 2. 2 2 Who perhaps are the ſame that Nice). Damaſcen. (de Mor. Gent.) calls Limyrnii. Þ Ichl. 17. 


* 


 Fecunda 


C HAP. I. 


Fucunda culpæ ſecula nuptias 

Primum inquinavere, & genus, 
Hoc fonte derivata clades 

In patriam populumque fluxit. 


& dons : 


L. 3. Od. 6. V. 
7, 


Firſt thoſe Flagitious Times 

(Pregnant with unknown Crimes) 

Confpired to violate the Nuptial Bed ; 

From which polluted Head 

Infectious Streams of crowding Sins began, 

And thro the ſpurious Breed and guilty Nation ran. 


; My Ld Roſcommon. 


To all which Conſiderations we may add, that 
without a Succeſſor, in way of Marriage, no Man 
could be born to an Eſtate or Inheritance ; and 
ſhould we take away theſe Advantages, human 
Life would be depriv'd of its chief Ornaments, if 
not of its neceſſary Supports. Tis remarkable 
what Juſtin 2 relates of the Partheniæ amongſt 
the Spartans ; they were born, as the Irony of 
their Name imports, from promiſcuous and irre- 
gular Embraces, and being grown up to a Senſe 
of their Shame and of their Poverty, fearing to 
ſtarve at home thro' Defe& of Paternal Forrunes, 
they were neceſſitated to leave their Country, and 
ramble abroad in a Body, to force a Maintenance 
and a Seat. N 

VI. In as much then as it appears evident, be- 
yohd Diſpute, that in order to che keeping up a 
comely and a regular Socicty amongit Men, it 
is neceſſary, that the Propagation of human 
Kind ſhould be ſettled and limited by Matrimo- 
nial Conſtitutions; we are in the next place to 
enquire what Obligation particular Perſons, of 
proper Years and Abilities, have, to engage in a 
married State. And here we may firſt take a 
View how the Matter before us hath been order'd 
by the Laws of People and Governments, and 
then how far it ſeems to be determin'd by the 
bare Law of Nature. It was the Doctrine of the 
antient Jews, as Mr. Selden b informs us, that 
by the Divine | 
all their Males were bound to Marry before they 
had compleated twenty Years; unleſs upon ac- 
count of ſome natural Defect, or becauſe they 
had devoted themſelves to a Life of Chaſtity, and 
conſtant Study of the Law. And this Com- 


3 Servius (ad 3. An. v. 551.) & Ladtantius (de fall. relig. c. 20.) vary ſomewhat in the Relation of this Story. 


may be referr'd moſt of the common Arguments urged aga 
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tribute their Aſſiſtance to the World. 


of Increafe and Multiply, 
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mand they ſaid extended to all the Poſterity of 
Noah. They added, that he who buried his 
Wife, without ſeeing a Son and a Daughter 
(and thoſe as Perſeci by Nature as their Parents) 
had not yet fulfill'd the Precept. But that in 
caſe a Man's Son and Daughter were dead, and 
had left Children of both Sexes, the Grandfather 
was then free. That otherwiſe, upon Defect 
of Iſſue of either Sex, Men were oblig d to con- 
tract new Marriages, ſo long as their Age would 
give them leave. And therefore, that if a Man 


had either taken a barren Wife, or one that was 


not yet old enough to be a Mother, he did not 
anſwer the Law, unleſs he took another imme- 
diately capable of Bearing. Leo Mutinenfis © 
obſerves farther, that altho' the bringing of a 
Son and Daughter into the World, ſeem'd to be 
ſufficient for the full Obſervance of that Divine 
Command, yet a Man of convenient Age and 
Strength was {till bound to ſeck a married Lite, 
for the avoiding Fornicatioa 4. But whether 
this Injun&ion extended ro Women, as well as to 
the Men, was a Point not very well ſettled and 
agreed amongſt them. It is moſt probable, that 
their Judgment was to this purpoſe, that the 
Women were not indeed oblig'd to any deter- 
minate Time, becauſe it is not in their Power 
to marry when they will; but that upon the firſt 
fair Offer made them, they ſtood engag d ro con- 
| Tis a Say = 
ing amongſt the ſame Doctors, that He who neg- 


lecis the Precept about the Multiplication of Mankind, 


ought to be hooked upon as a Murtherer e. | 
Many other Nations have, in their publick 


Inſtitutions, declar'd themſelves to the ſame 
Purpoſe 1. Plutarch recites a Law of Lycurgns, 


by which it was Ena&ed, that old Batchelors 
ſhould be excluded from the folemn Sports and 
Dances of the Women ; and that in the Winter 
Seaſon they ſhould go naked up and down the 
Forum, ſinging a Song in Diſhonour of themſelves, 
the Burthen of which was, that They owned them- 
ſelves to be thus juſtly puniſh'd, for diſobeying the 
Ordinances of their Country. And that, beſides all 
this, they ſhould have none of thoſe honourable 
Marks of Reſpe& and Duty paid them, which 
the younger Spartans were otherwiſe oblig'd to 
pay to the elder, Upon this laſt account Der- 
cyllidas, a Famous, but unmarried General, de- 
ſiring a younger Perſon, according to Cuſtom, 


Hither 


PLAToO's Community of Wives. Add. Stob. Serm. LXV, 


** Cabas, King of Perfia, having by a Publick Ordinance commanded the promiſcuous Uſe of Wives and Women, his Subjects 
<< roſe in Rebellion and expell'd him the Kingdom. Procop. Hiſt. Perſ. 1. 1. c. 5. Agath. I. 4. Plato de LL. J. 4. p. 835. Every 
Man, woho arrives at the Age of thirty Years, ought to chooſe him out a Wife; TG with himſelf, that Mankind is by a kizd 


of natural Deſire prompted to a Purſuit of Immortality; there being no Perſon w 


0 is not Ambitious of keeping a perpetual Name 


and Memory with ſucceeding Ages. Now the Way 7 cohich human Race obtains an endleſs Duration, is by leaving an uninterrupt- 
e 


ed Courſe and Series of Poſterity. It cannot but 


Default; yet whoever neglects the Affairs of Marriage and 2 
c 


Cicero = Finib. &c. J. 3. c. 20.) obſerves, that in o 
nient, that 

Gent. 5. 2. c. 3.) reports of the People of Benjin, 
** /on (they ſay) is not worthy to ſee a Man firſt in a Morning. 


a Io 3. c. 


delivers the 


b De J. N. & G. lib. 5. c. 3. 


e Yet the Sect of the Eſſenes amongſt them utterly forſwore the uſe of Women. 
He that ws his C 7725 


* Varro, in Leg. Mznia apzd Nonium in Eunuchare. 


guilty : And this every one does does ſo far as in him lies, who either diſables himſe 
See the Sayings of Mufonins, Hierocles and Antipater "fn Stob. 14 
. el aur, Mentions Suys at Law carried on at Athens and Lacedemon, againſt Celibacy and late Marriage. 


e apply his Mind to the Choice of a Partner, and the Deſire of 2 
*« that they look on it as the baſ 


Serm. LXV. Ad, 


highly criminal, for a Man to rob himſelf of Immortality through his awn 
e, voluntarily throws away his Title to this unvaluable Benefit. 
r to a Man's living as his Nature directs and enjoins, it is conve- 


Pailie BaALDevus (de Idolat. Ind. 
Reproach to want Children: Sach A Per- 


De rit. Hebr. p. 4. c. 2. 4 Plato (de LL. I. 11.) 


4: | 
like Opinion, and adds, One of each Sex is the leaſt Number of Children that ought to paſs for ſufficient- 


Vid. Plin. N. H. L. 5. c. 17. Solin. e. 38. 
his greater Parent, is moſt inexcu/ably . 
rom 5 3 Father, er defers to act as ſuch. 


7 
4 pictet. /. 3. c. 7. J. Pollux 4 3- 


Arrian in 


do 
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as had grown old in a ſingle Life b. And good 
Metellus ſpeaks home to the Buſineſs, in Gellius, 
Could we, my Country-men, ſays he, do altogether 
without Wives, we need not give our ſelves theſe un- 


neceſſary Troubles. But fince Nature hath ſo order d 


Matters, that human Life can neither be very free 
and eaſy with them, nor poſſibly ſubfiſt without them, 
we ought rather to conſult our perpetual Safety, than 
our preſent Conveniency ©. — 

It follows from the ſame Principles , that it 
is ſinful and unjuſt to emaſculate Perſons ; at 
leaſt, without their Conſent. Domitian forbad the 
Performance of this Operation by an expreſs 
Law d. After which, thoſe who had ſo ridiculous 
a Deſign on themſelves, or on others, were 
oblig'd to ask leave of the Emperor, or the Pre- 
ſident of the Province. Upon what account 
the Eaſtern Monarchs were ſo fond of employ- 
ing Eunuchs in their neareſt Offices, may be 
ſeen in Xenophon . To whoſe Reaſons, we 
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to relign his Seat to him at a publick Solemnity, 
the Youth refus'd, with this ſmart Reaſon, Be- 
cauſe, ſays he, you have brought no Son into the 
World, who might hereafter give place to me 
At Rome the Cenſors ſomtimes impos d a Mulct 
(for that Reaſon call'd Uxorium) upon ſach Men 


Boox VI, 
may add this one farther, that the Prince could, 
without Envy or' Offence, make himſelf Heir to 
theſe Childleſs Favourites, and ſo ingroſs all 
they had got in his Service f. Amongſt the 
Jews, an Eunuch was not permitted to be a 

udge in any Caſe; upon the Opinion of their 
exceſſive Spitefulneſs and Cruelty. And, in the 
Indies, tis a common Saying, that To caſtrate 
Beaſts makes them more tame and humble; but the 
ſame Experiment tried on Men makes them more Iu- 
ſolent and Intolerable 8 b. 

Some obſerve that Eunuchs were firſt made in 
thoſe Countries, where Polygamy was permit- - 
ted; the Number of Men being fa perior, or at 
leaſt equal, to the Number of Women. Others 
maintain that they owe their Original 'to the 
Right of War; when a Conqueror ſparing the 
Lives of thoſe he overcame, thought fit to put 
them into this unmanly Condition, that havi 
loſt the Springs of private Intereſts and Affections, 
they might, with the more Security be truſted in 
his Service . | TY 

VII. If we conſider barely the force of na- 
tural Law, we ſhall conclude, that in as much as 
Matrimony is the great Source *, and the main 
Foundation of a Social Life i, Men are fo far 


Mr. BAR B. NOTES on & VI. 
2 See Cod. Lib. 8. tit. 58. De infirmandis penis cœlibatus, &c. & Sozomen. Hiſt. Eccleſ. Lib. 1. Chap. g. 


Vid. Caſaubon. ad Sueton. Domit. cap. 7. & Juſtin. Mart. Apol. 2. Add Deuteron. xxiii. 1. Joſeph. Antig. Jud. Lib. 4. c. 8. 
Lib. 27. f 28. D. ad L. Aquil. Novell. 142. & ib. Dion. Godofred. J. 1. . 2. J. 5. D. ad Cornel. de Sicariis. Euſeb. Evan- 
gel. Prep. l. 6. c. 8. In Syria and Oſroene many caſtrate themſelves like the Prieſts of Cybele. But & ing Abgarus commanded the 
Hands of all thoſe, who had abuſed themſelves in this manner, to be cut off after which Order, the Infamous Practice ceaſed in 
that Country. uintil. Iuſtit. Orat. l. 5. c. 12. For my own part, when I contemplate Nature, there is no Man who ſeems not 
more fair and comely to me than our Eunuchs; who are thus abuſed, purely to render them more beautiful. Providence can never 
be ſo negligent of its Wark, as to let Infirmity paſs for Excellency : nor can that which would be Monſtrous, if produced by Nature, 
be Hardfome if produced by Art. Let this Cheat, this feigned Alteration of Sex, delight the Votaries of Luft; yet Vice and In- 
morality will never be able to gain ſuch an Empire, as to make that Good, which they make Coſtly and in Regqueſt. How Hermo- 
tius revenged himſelf on Panionius, who had thus diſmembred him. See HexoporT. Ur an. | 

+ See Bx1550N. Select. Antig. Jur. Civil. Lib. 2. Chap. 21. and Mr. BVYNEERSHOEE's Obſervat. Jur. Rom. Lib. 4. 


Chap. 5. p. 355. | | 
. Mr. BAR B. NOTES on & VII. | Ae 


7 Cicero fully owns it, and would have every wiſe Man to marry and have Children, as well as concern himſe 
with the Government of the State. Cum autem ad tuendas, conſervandoſque homines, hominem natum eſſe videamus, conſentaneum 
eft buic nature, ut ſapiens velit gerere, & adminiſtrare Rempudlicam, atque ut * naturd vivat, uxerem adjungere, & pelle ex ed 
Liberos. 9 x bon. & mal. Lib, 3. Chap. 20. See alſo PLatTo peLEGiBus, Lib. 4. 5. 825. PrTHacGoRas ſays, 
that we ought to bring Children into the World, that we may leave after us new Adorers of God, O J& mmf, 4 
a ne Tic bepanrholes + Or, Jambl. de Vit. Pythag. Chap. 18. Num. 83, fee alſo PLaTo, ibid. Lib. 6. p. 773. 
wi alſo —9 ROCLES in Stobexs. erm. 65. & 73. to engage Men to marry; and Gar AK ER on Marcus Antoninus, 

8. § 31. ny F OR 


4 


a My heine & 2 Sc. Phocylides. 


To live unmarried is to die unmourn'd: 
Add to your Race; ſee Nature's Gitt return'd. 


b Valer. Max. J. 2. 4 9. Feſtus in Uxorium, & ibid. Joſ. Scal. Plutarch reports the ſame in his Life of Camillus. C Pofi- 
donius called the Myſians, who admitted no Women amongſt them, cine, Men without Life, Strabo, J. 7. p. 205. Of the 


Lex Papia Popper, fee Liph ad Tacit. I. 3. Ann. c. 25, & Facob. Godefred. Which Law the Chriftian Emperors repealed pro- 


bably by Advice of the Church-men. Vid. L. 8. t. 58. C. De infirmand. pen. cœlibat, & Sozomen, J. 1. c. 9. The Speech 
of Auguſtus in Dion. Caffius, I. 56. is remarkable on this Subject. lian. [V. H. 1.6. c. 6.) recites a Law of the Spartans, 


enacting, that © If a Man had increas'd the Commonwealth with three Children, he ſhould be releas'd from keeping Watch; 
with five, from all publick Duties and Charges.” See likewiſe a long Paſſage of Hierocles in Stobeus, in Serm, 73. 


4 Vid. Sueton. Domit. c. 7. Statius, IV. Sylv. ver. 187, 188. 


Qn fortem vetat interire Serum. 


Ald. Martial. 1, 6. Ep. 2. 


_ Cyropæd. J. 7. p. 116 Ed. H. Steph. 


Forbids the nobler Sex to feel Decay. | 
f Heliodor. Æthiop. J. 8. in fin. The Eunuchs 


are the Ears and Eyes of the Perſian Courts; who having neither Children nor Kinſmen to engage their Minds, depend entirety on 


him that employs them. Claudian. in Eutrop. /. 1. 


=====- Eunuchus nulla pietate movetur, 
Nec generi natiſue cavet, | 


e Heliodor. J. 9. Eunuchs have ever a great deal of Jealouſy in their Temper; and therefore they make the better gen of 
Women ; being then employed to hinder others from Pleaſures, which they are themſelves incapable of enjoying. k See 
+ Plat. de Leg. Lib. 4. p. 835. 


«pon Deuteron. xvi. 18. 


8 An Eunuch feels no Tie 
Of Duty, Nature, or of Progeny. 


rotius 


bound 


w. 
- 
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bound to enter upon it, as they ſtand engaged to 
. that 


all Duties neceſſary for the attaining 


. 0% 
— 


End: yet Nature lays this Injunction on us in 
the manner of an Affirmative, Indefinite, Un- 
limited Command; ſo as not to oblige neceſſa- 
rily all Men, and at all times; but requiring 


due Occaßon before it exacts our Preformance. 


Now in fixing the Occafion of Matrimony, we 
are not to reſt in the fitneſs of Age and of Abi- 
lity, but are likewiſe to ſuppoſe that the March 
offer d us, is anſwerable to our Birth and Con- 
dition, and that we have both competent Wealth 


to maintain, and competent Prudence to govern 


a Family 2. The Laws of the Manders pro- 
hibit Marriage to Perſons of extreme Poverty b. 
Sometimes too it happens, that the Condition of 


the preſent Times, or the ſtrict Care of a Function 


incumbent on us, will not give us leave to think 
of changing our State of Lite © And therefore it 
is not only unneceſſary, but ſenſeleſs and ridicu- 
lons, that thoſe young Fools ſhould run a Mar- 
riage- hunting, who have neither Means nor Wit 
to keep a Family from ſtarving; and who, at the 
beſt, are only able to ſtock the Nation with a 
young Succeſſion of Beggars. Thoſe again de- 
ſerve not only Excuſe, but Commendation, who 
decline a married State, that they may with more 
Eaſe and Opportunity improve and cultivare their 
Minds, for the publick Service of the World. For 
fince the two great Uſes of Matrimony are the 
Preſervation Race, and the avoiding thoſe 
fouler Luſts which would ſtain and diſgrace hu- 
man Society ; ſo long as neither of theſe Ends is 
like to be prejudic'd, we onght not to blame a 
Reſolution of ſingle Life in ſuch Perſons as pro- 
bably foreſce, that they ſhall be able thus to do 
more good to their Country, and ro Mankind, 


than in another Condition. If therefore a brave 


and generous Soul ſhould either be inſenſible of 
the idle Stings of Love, or able eaſily to maſter 


and ſuppreſs them d, and at the ſame time, 


capable of benefiting the World otherwiſe than 


by advancing its Stock and Breed; we cannot in 
reaſon imagine, that Nature lays any Obligation 


upon him to let the Charms of the fair Sex 


hinder or divert his worthy Deſigns ©: Eſpe- 


cially ſince there are ſo very few, who can pre- 


tend to this Gift of Chaſtity ; ſo that the World 


is in no Danger of coming to an _— 
End by their Reſolution. Much leſs ought thoſe 


| Perſons to fear Reproach and Cenſure, who 


having ſervd Mankind by a former Marriage, 
decline a ſecond Engagement for the ſake of their 
Children. Tho", on the other fide 3, the Law of 


 Charondas, in Diodorus Siculus, l. xii. c. xti. ſeems 


a little too hard, excluding all thoſe Men from 
the publick Councils of the State, who had 
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5 a Mother-in-IAw into their Family. The 
Reaſon he gave for ſo ſevere a Decree was this, 
He eſteem d it impoſſible, that a Man ſhould be able 
to adviſe well for the Intereſt of his Country, who 
had been ſo far from conſulting the good of his 
own Children. If his firſt Marriage prov'd ſucceſs- 
ful, he ought to reſt ſatisfied with that Happineſs ; 
if unfortunate, he could not be reckon'd in his Wits, 
for running on a ſecond Danger. But indeed, a 
ſecond Marriage does not always prove injurious 
to the Children of a former Bed. And as to the 
other Part of the Obje&ion, it may be caſily re- 
torted. We have ſomething like it in the old 
Greek Epigram, | 


Erris & rag i uae, mM Peep. Axe Mixct, 
Nemo TAwe dg SU apyanton, 


He that eſcapes one Wife, and ventures on, 
Courts a new Ship-wreck, when but half undone. 


To which Harry Stephens has given this ingenious 


Anſwer, 


"Oaris Lat Wa, mnITeg Nixleg Froxc, 
: Ou Clog 140 phPNG «£195 89% junc. 
Ei xe ·ñ , Tt 30 Dll & nary ga 


Eu O d, & bh kd 2 267 tar f. 


When a ſtout Widower tries the ſecond Hit, 
Zis hard to blame his Memory or Wit. 
This may be Good, if one was bad before; 
If Good, kind Heav'n may have as good in ſtore. 


On the other hand, it ſometimes falls out, 


>< 05 


a married, or a fingle Life. ns 

VIII. From theſe Conſiderations judgment 
may be made, how far the Laws of particular 
States have Power to ſtreighten, or to looſe, the 
natural Neceſſity of Marriage. And this in 
the firſt Place, is evident beyond Diſpute, that 


3 We know that moſt of the Fathers of the Church have much out- run themſelves on the Subject of ſecond Marriages, of 
which I have given ſeveral Examples in my Preface. We may alſo conſult Mr. Hex Tivs. 


a Plin. J. 1. ep. 14. When I reflect on the common Cuſtom of the World, and the Laws of oup State, which command us, in 
Marriage, to have a conſiderable regard to Wealth and Fortune, I think it is very proper to mention, that the young Lady's Fa- 
ther is Maſter of a very fair Poſſeſſion» And beſides this, the Hopes of a very fruitful Bed ought, in my judgment, to go 4 great 
way in determining our Choice, and to be reckoned amongſt the chief Conditions of a Bride. Add. Orat. M. Hortali. Tacit. An. 


1. 2. e, 37. b Arngrim. Jon. Deſcrip. Hand. c. 8. 


Philoſtratus ſpeaks, Apoll. T. J. 8. c. 3» A lover of Abſtinence from Love. 
f Add. Charron de la Sageſſe, J. 1. c. 42, & 46. / 2, 3. Bacon's Efſay8. 
hk De Leg. Nat. 0. 8. on | 


312. Ed. Wolfi. Corn. Nep. Epamin. c. 10. 
8 Iphigen. in Taur. v. 57. 


See 1 Corinth. vii. 26. d 'Eexcns m i, as 
© Add. Arrian in Epictet. J. 3. c. 22. p. 311, 
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a civil Legiflator may, by Virtue of his Sove- 
reign Authority, conſtrain all his Subjects, who 
are capable be era! and have means of procu- 
ring a ſufficient Maintenance, to engage in Ma- 
trimony by ſuch a time. But to compel a Man 
to matry for the Propagation of a Race of Beg- 


gars, is. equally Impolitick and Inhuman. Let 
It 


looks more mild, in this Caſe, to enforce an 


Ordinance rather by Rewards to the Compliers, 
and Subſtraction of Benefits from the Recuſants, 
than by direct and poſitive Puniſhment. Of this 
ſort was the famous Jus trium liberorum à a- 
mongſt the Romans; and that Spartan Law men- 
tioned by Ariſtotle b enacting, that He who had 
encreasd the State with three Children, ſhould be 
Free from the Trouble of keeping Watch ; and he that 
had one above that Number ſhould ſtand farther ex- 


empted from all kinds of Burthens. After the ſame 
manner Strabo © informs us, that the Perfian Kings 


propos d a yearly Prize to thoſe who had been Fa- 
thers of moſt Children. | 
It is no, leſs evident, that a Prince or State 
would act moſt ridiculouſly, as well as moſt un- 
juſtly, ſhould they in general forbid Matrimony 
to all their Subjects: Or ſhould they allow this 
Privilege to the Firſt-born only of every Family, 
and enjoin ſtrict Celibacy to all the reſt d. For 
it is impoſſible, that in fo great a number, all 
ſhould be able to lead a Life of Severity and Con- 
tinence. Nor would theſe Conſtitutions be a more 
merciful way of retrenching the exuberant Flood 
of Subjects, than the cruel practice of expofing 
gr a ſo common in antient Greece, or the other 
procuring © Abortion, which Ariſtotle e himſelf 
adviſeth. 3 
© But if it appear upon common Reaſon or Ex- 
perience, that any particular Office in a State 
can be more conveniently diſcharg d by an Un- 
married, than a married Perſon, the civil Laws 
may fairly reſtrain ſuch an Employment to Men 
that are content to live ſingly *, and may oblige 
them to quit the Honour, when they change their 
Condition. Provided {till, that the Number of 
a., privileg'd to. forhear Matrimony. by the 
Gift, of Continence, be. ſufficient to fill theſe Of- 
fices with a conſtant Supply. - For it muſt not be 
ſuppos d that the deſign of ſych an Ordinance 
is .cither to licence irregular Luſts, or to do 
Violence to any Man's natural Temper; in as 
much as no Man is ones d to act in this Capa- 
city, who judgeth himſelf unfit for the Service. 
And it muſt be a farther Proviſo, that as to the 
great Buſineſs of Poſterity, due Care hath been 


taken of it another way, fo that it may not ſuffer 
by theſe Reſtraints. Ore If. 

In the ſame manner, it is lawful to forbid, an 
Ambaſſador, a General, or a Soldier, when ſent 
on a Long or Dangerous Adventure, to carry his 
Wife with him, in the Expedition f. r 


trimony is undeterminate, and admits of ſome La- 
titude, the civil Legiſlator may fairly fix the Age 
of the Perſons who ſhall be thus join d together; 
or aſſign a Period taken from ſome other Conſi- 
deration. Thus in the Lex Papia Poppæa amongſt 
the Romans it was order d, that no Woman un- 
der Fifty, ſhould marry a Man of Sixty; and no 
Man under Sixty, a Woman of Fifty. Which we 
find afterwards repealed by Fuſtinian 8. So Plato h 
limits the time of a Man's being a Father, from 
Thirty to Fifty-five Years of Age, and of a Wo- 
man's being a Mother, from Twenty to Forty i. 
Amongſt ſome People, it was unlawful for a 
Man to Marry, before he had given ſome ſignal 
Proof of his Valour upon the Enemy. As Strabo 
tells us of the Carmanians, no one of whom was 
permitted to have a Wife, till he had taken off 


the Head of an Enemy, and preſented it to his 


Prince k. | 

And, what is more, though Perſons are natu- 
rally free to marry whom they pleaſe, yet a Go- 
vernment, if it ſeem for the Intereſt of the State, 
may in ſome Cafes reſtrain and limit this Privi- 
lege; for inſtance, it may be order d, that no 
Subject ſhall marry a Forcigner, none of the No- 
bility a Plebeian. Arrian in his Hiſtory of the In- 
dians reports, that the ſeveral Orders of the People 


were forbid Marrying one into the other. A Huſ- 


bandman could not give his Daughter to an Arti- 
ficer, nor an Artificer return the Compliment in 
the ſame manner J. | 


- Laſtly, it may be enacted by civil Powers, 
that Marriages ſhall not be contracted but with 
the intervening - Conſent. of publick Authority; 
eſpecially between Perſons of conſiderable Fi- 


gure and Importance in the State. The force of 


which, and of the like Laws may amount to this 
Effect, that all Matches contrary to ſuch Injun- 
ctions ſhall either be declar d Void, or ſhall be 
diveſted of certain Privileges, with which they 
would be otherwiſe attended. Thus, in Livy i 
we find the Campanians petitioning, * That 
they might have the Liberty of marrying Ro- 
c man Dames, and that, it they had formerly 


e been ſo happy, they might ſtill keep them un- 


** moleſted ; and that the Children, already born 


Mr. Ba RB. NO TES on & VIII. 


23 See what Me Bays fays in his. Anſwer to the Queſtions of a Provincial, Tom. 1. p. 542, Cc. about Gebardh Truchſes, 


Archbiſhop of Cologne; who, having married Agnes de Mansfe/d, and embraced the Lutheran Doctrine; would have kept his 


Electorate and Archbiſhoprick. 
The Author doth not recite this Law exactly. 


2 Vid. J. Lipſ. Excurſ. in Tacit. Ann. III. 2 


c L. 15. p. 504+. Ed. Cai, Herodot. L. 1. p. 36. Ed. H. Steph. 
f f Vid. I. 1. + 16. D. de Offic. Proconſ. Tacit. Ann. 3. 33, 34. Pliny (. 6. c. 22.) reports of the 


e Polit. 7. c. 16. 


b Polit. J. 2. c. 7. lian. Var. Hip. Lib. 6. c. 6. 
« Vid. Dig. Lib. 23. t. 2. De ritu nupt. Leg. 19. 


People of 7. robane, | That, in their Choice of a King, they do not only require, that the Perſon be Good and Merciful, 
but likewiſe that he be advanced in Age, and without Children; and if after his Admiſſion, he happens to obtain Iſſue, 


<< they depoſe him from the Government, leſt the Kingdom ſhould become Hereditary, Solin. c. 66. 


E Vid. Sucton. 


in Claud. c. 23. & Cod. Lib. 5. t. 4. De nuptiis, Leg. 27. n Plato de Rep. Lib. 5. 7 657. Ed. Mech. i Add. 
Ariſtot. Polit. 7. c. 16. & Michael Piccart, ibid. Tacit. Germ. c. 20. | * Strab. J. 15. p. 500. Add. Abrah. Roger. 


de Bramin. p. 1. c. 11. 


6. 5. 5. 630. Ed. Pari/. 1657. Fol. 


1 We find the _ account in Hieron. Oſor. de Reb. Geſt. Emanue!. I. 2. & Montagne, L. z. 
m L. 38. c. 36. 15 


to 


Farther, ſince the natural Obligation to Ma- | 
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© to them, might be acknowledged ſo, their juſt 


© and lawful Heirs. And, in Dionyſus Halicar- 


naſſeus a we meet with a Decree of the Senate, 


upon the Commencement of a War with the 


Latines, © Giving leave, on both ſides, to the 
© Latin Women, that had married Romans, and to 
« the Roman Women that had married Latines, 
ce either to tarry with their Husbands, if they 
* thought fit; or elſe to return into their proper 
“Country, leaving behind them their Male Iſſue, 
* and carrying with them their unmarried Daugh- 
«© ters. 'The Effect of which was, that almoſt all 
the Roman Dames quitted their Husbands, and 
return'd to the City: whereas all the other Wo- 
men, two only excepted, prefer d their Roman 
Husbands to their Latin Friends Þ, 

IX. We are, in the next Place, to enquire by 
what Heads of Conditions, with. regard to the 
Law of Nature, the Matrimonial Covenant is 


compleated ; and likewiſe what Right accrues 


to both the Perſons from ſuch an Union. And 
here we ſuppoſe before-hand, that all Human 
Perſons, whether of one Sex, or of the other, are 
naturally equal in Right: and that no one can 
claim the Sovereignty over another, unleſs it be 
obtain'd by the — Act of one of the Parties. 
For though, in Strength of Body and of Mind, 
we are allow d to have the Advantage of the Fair 
Train; yet this Superiority is not of it ſelf ſuſſi- 
cient to juſtify us in ſetting up for their Maſters 
and Gevernors. Therefore whatever Right a Man 
holds over a Woman, in as much as ſhe is by 
Nature his Equal, he muſt acquire, either by her 
Conſent, or by the Sword, in a juſt War. Yet 
ſince it 1s moſt natural, that Marriages ſhould be 
founded on mutual Good-will, the former way 
ſeems more proper for the winning of Wives, the 
other for the procuring of Slaves. And therefore, 
in thoſe Countries where it is uſual to their 
fair Captives, the Men lay aſide the ſevere Autho- 
rity of Maſters, for a more gentle and more agree- 
able Sway ©. : 


If then, we ſuppoſe all Mankind thus plac'd in 


a Condition of natural Equality and Liberty, it 
may happen that a Woman, as well as a Man, 
ſhall deſire Iſſue peculiarly for herſelf, over which 
ſhe may preſide and command. Now to accom- 
pliſh this End, it is neceſſary, that a Covenant 
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paſs between a Man and a Woman, for their mu- 
zual Aſſiſtance in ſerving Poſterity. If this Cove- 
nant be Simple, not join d with any Agreement a- 
bout conſtant Cohabitation, bur reſpec̃ting barely 
the Procreation of Children, it confers on neither 
Party any Sovereignty or Right over the other, 
except they may challenge on either fide, the 
promiſed Aſſiſtance, with regard to Peſterity. And, 
in this Caſe, if it was expreſly intimated in the 
Covenant, that the Woman deſir d Iflue properly 


for her ſelf and her own Management, the Chil- 


dren ſhall be under the Government of the Mo- 
ther. Such a kind of ſimple and irregular Mar- 
riage we may call Amazonian, if any Credit is to 
be given to the Stories of thoſe warlike Dames 4. 
In the ſame manner, when Thaleſtris courted A- 
lexander the Great ©, and, as ſome tell us, the 
Queen of Sheba King Solomon, the Off- ſpring 
could not fairly be reckon'd ſpurious, but, in 
their way, honeſt and legitimate. So Travellers 
report of the Inhabitants of the Kingdom of Congo, 
that their main Strength conſiſts in Companies 
of Women, who live. by themſelves in certain 


Territories aſſign d them by the Prince; and at 


ſet times chooſe ſome that they like beſt among the 
Men, for the ſake of continuing their Breed: If 
the Child prove a Boy, they fend him back to his 
proper Father, if a Girl, they keep her in their 
own Train, and educate her under the Severity of 
Martial Diſcipline f. 

Now though it muſt be conſeſs d, that this 
kind of Coupling is Barbarous at leaſt, it not Beaſt- 
ly; yet, among(t the moſt civiliz d Nations, there 


are often to be found Inſtances of Marriages, in 


which either both Parties are declar d Equal, or 
elſe the Husband is oblig'd to ſubmit to the ſu- 
preme civil Authority of the Wife. As when a 
Queen, who enjoys a Crown in her own Right, 


takes a Husband, and yet retains her Superiority | 


in the Government 8. 

X. But we may take our leave of theſe irregu- 
lar Matches, and proceed to examine thoſe 
which appear more ſuitable to the Condition 
of human Nature. This then we take for 
granted, that the matrimonial Covenant ought 
to begin at the Man, not at the Woman, that the 
Courtſhip ſhould be us'd not on her fide, but on 
his; this Method agreeing beſt with the Genius 


Mr. BAR B. NOTES on & X. 


The Notion which the Antient Lawyers had of Marriage, was taken partly from their Idea of Friendſhip, and partly from 
the Relation, which a; had conceived to be between a Father and his Daughter, See Mr. N o op T's curious Chapter in his 


Probab. Juris. Lib. 2. Chap. IX. 


2 L. 6. init. b .Senec. de Benef. 1. 4. c. 35. I promiſed you my Daughter in Marriage, afterwards you appeared to be 
4 Foreigner; under that Character I may not enter into ſuch a Relation with you: The ſame Law which lays this Prohibition on 
me, protects me from the 3 c Add Deuteron. xxi. c. 10, &c. « Vid. Arrian. de expedit. Alexand. J. 7. c. 13. 
Procop. H. G. I. 4. Palæphat. de fas. zarr. I. 1. c. 33. Jornand. de Reb. Getic. c. 8. Steph. Cleric. Quæſt. Acad. 2. Juſtin, 
J. 2. c. 4. Dioedorus Siculus, |. 2. c. 45. reports, © That the Sovereign Dames oblig'd their Husbands to perform all the Ser- 
vile Employments, even thoſe wht in other Places, belong particularly to the Maids.” He tells us the ſame of a People 
in Libya, whom Hercules utterly deſtroyed, thinking it a Reproach to kind, That a Nation ſbould be ſuffered to continue 
where the Government was in the weaker Sex, |. 3. c. 53.6 55. e Vid. Curtium, J. 6. c. $: f Vid. Edvard. 
Lopez, de Regno Congo, J. 2. c. 9. Add. Franc. Alvarez Deſcript. Æthiop. c. 133. Jſaac Yoff. de Nilo, c. 19. Michael 
Glycas, Ann. part 2. tells of the Agi/zans, * That amongſt them the Women bear Rule over the Men, and are very com- 
* municative of themſelves, without any Danger of their Husband's Jealouſy: that they till the Ground, build the Houſes, 
« and perform all the nobler Labours of the other Sex. - © See the Articles of Marriage between Philip and Mary in 
Thuan. I. 13. ad ann. 1553. & 1554. Thoſe of Mary Queen of Scots, ibid. I. 20. ad ann. 1558. & 1. 37. 46 init. Add. 
Marian. Hi#. Hiſpan. J. 24. c. 5. Diador. Sic. I. 1. c. 27. mentions a Decree that paſſed among the Zeyp7ians in Honour of 
Tis, importing, That the ns ſhould enjoy a greater Degree of Power and Dignity than the * and that, amongſt 
private Perſons, in the Nuptial Writings, the Wife ſhould be inveſted with the Command, and the Husband be obliged to 
* obey.” Add. Guicciardini, I. 6. p. 178. where he ſpeaks of the Government of Caſtile adminiſtred with joint Authority by 
Ferdinand and Jſabella. | | | 
Ecce 3 | ang 
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and Character of both Sexes. For tho it be, in 
many Places, uſual for the Relations of the Woman 
to make the firſt Offer to the Man, yet this is only 


to dire& his Aim in the Attack, and to fix a par- 


ticular Mark for his Addreſſes. 

This Principle being ſuppos d, it is clear, that 
the Man, when he makes his Suit, is deſirous of 
ſuch Iſſue as ſhall be true and genuine, not ſpu- 
rious or adulterous. And therefore we ought to 
abhor, as contrary to Reaſon and Nature, the 
licentious Practice of many Nations in this Point. 


Travellers tell us, that the King of Calecut hath 


two Wives, each of whom is conſtantly waited 


upon, with all Familiarity, by ten of the Idola- 


trous Prieſts; and that the King eſteems it an 
Honour to be thus abus d; though he hath the 
Prudence, not to let his own Illegitimate Race 
ſucceed to the Crown, that Dignity being re- 
ſervd for his Nephews 2. Indeed the Women 
are in that Country, for the moſt part, held in 
common b; whence it comes to paſs, that the 
Fathers negle& 'the Care of their Children, and 
all Inheritances deſcend by the Mother's fide . 
Buchanan d, to the Diſcredit of his own Country, 
___ a Law of Evenus, or Ewen, the Third King 
of Scotland, by which it was order'd, that the 
firſt Night of a Nobleman's Marriage ſhonld be 
the King's Fee; and that the Nobleman, beſides 
taking the ſame Liberty with the Commoners 
Wives, ſhould again command their Company 
whenever they pleas d. Till Mz/colomb the Third, 
at the intreaty of his Queen Margarite, chang'd 
this ſcandalous Indulgence into a Fine of halt a 
Mark, to be paid by the Husband, in licu of part- 
ing with his Bed the firſt Night . At this 
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time of Day, in the Kingdoms of Pegu and Arra- 
ca, at the Nuptial-feaſt, one of the Gueſts pre- 
vents the Bridegroom in his Addrefles to the 
Bride; yet it is Capital for him to be catch'd a 
ſecond time, uſing the ſame Freedom f. 

We may conclude farther, that nothing is more 
repugnant to that Decency, and good Order 
which ought to be kept up in the World, than to 
lead a wandring deſultory Life, without an 
fix d Abode, without any certain Seat of one's 
Fortunes and Concerns 8. The Education of the 
common Off-ſpring is then certainly carried on 
with moſt Convenience, when the * unite 
their Aſſiſtances to ſo good a Deſign; and their 
Minds are by theſe ſweet Pledges knit together in 
a ſtronger Band of Affection h. Beſides, a conſtant 
Cohabitation cannot but afford vaſt Delight and 
Satisfaction to an agreeable Couple: and then the 
Husband is by this means much more ſecure of his 
Wife's Chaſtity, than if they dwelt at a diſtance. 
Such Matrimony then, as is regular and perfect, 
conformable to natural Reaſon and to the Ends of 
civil Lite, beſides the Covenant of Fidelity to the 
Bed *, doth imply an Agreement on the Woman's 
ſide, that ſhe will conſtantly dwell with the Man, 
and unite in the ſtrict Society of a Family; as 
well for the Education of the Children, as for 
mutual Aid and Pleaſure 3 i, The Cuſtom a- 
mongſt the Chineſe, for the Women to bind their 
Feet ſo very ſtreightly, that they cannot go without 
great pain, ſeems to have been firſt introduc'd on 
this politick Account, that being diſabled from 
gadding abroad, they might be oblig'd to fix with 
the greater Application on the Care of Domeſtick 
Affairs k. 


2 See the Author's Abridgment of a Man's and Citizen's Duty. Lib. 2. Chap. 2. 84. 


3 Mr. MonTacwne ſpeaks well to this purpoſe: A good Marriage is a pleaſant Condition of Life, full of Conſtancy, 
Fidelity, and an infinite number of profitable and ſolid Duties, and mutual Obligations. Every Woman who has a true 
ſenſe of it, Optato quam junxit lumine tæda, Cat. would not be Miſtreſs of her Husband: if ſhe be entertained in 
his Affections as his Wife, ſhe is much more honourably and ſurely received. When he ſhall be in a Paſſion, or Hurry, 
as he muſt needs be; to whom would he rather wiſh ſome Diſgrace to befal, his Wife, or his Miſtreſs? If any 
Misfortune happen to him: to whom would he wiſh the greateſt? Theſe Queſtions have no doubt in a good Marriage. 
That we ſee ſo few good Ones, is a ſign of its great Price and Value, If it be well order'd and manag'd, there is no finer 
piece of Society. Tis to this Aſſociation, that this Saying is moſt fitly applied; Homo Homini Deus, aut Lupus. We muſt be 
endowed with the beſt Qualities to come into it, They that take this Aſſair in hand, and carry with them Hatred and Con- 
tempt, do noir Sec unprofitably. Marriage hath on her part, both Profit, Juſtice, Honour, Conſtaney, an equal and uni- 

al Pleaſure. ve is grounded on Pleaſure only; and is therefore more Dangerous, Lively, and Sharp. £Eyays, Lib. 111. 
Chap. 11. Pag. 630, &c. | | | | | 


a Vid. Aloyſ. Cadamuſt, Navig. c. 75. we meet with the like Account in Lydov. Rom. Navig. J. 5. c. 7. b Vid Pet. 
de Valle, Itiner. P. 3. Ep. 7. © The Practices of the Colchians, reported by Busbeguius, in his third Epiſtle, are very 
filthy. 4 Fer. Scotic. I. 4. e Id. L. 7. Polydor. Virg, Hiſt. Ang/. 1. 10. Comp. Sueton. Caligul. c. 40. & 
Boxhorn. Not. f Ludovic, di Barthema, Itiner. p. 2. c. 11. Of the Inhabitants of Caniclu, ſee Paul Venet. 1. 2. c. 38. 
E Xenophon had reaſon to call a Man's Home or his Fire-fide, the ſweeteſt and the moſt ſacred Poſſeſſion that he enjoys. Cyropæd. 
J. 70. 116. Ed. H. Steph. Add. Ariſtot. Oecon. I. 1. c. 3. h Geneſ. xxix. 32. Lyſias, Orat. 1. c. 2. So ſoon as ſhe 
< bore me a Child, I admitted her into the full Truſt and Care of all my Affairs; judging this the firmeſt Band that could unite 
* and engage us to each other. | Ts 


Conciliat animos conjugum partus fere. Children are commonly the means of uniting and endearing 
Senec. Herc. Oet. ver. 407. © a married Pair. | 


i Demoſthen. in Neær. The Reaſon of our taking Wives is to obtain Iſſue, and to ſee our Family Affairs under a faithful 
tc Directreſs. Add. Xenoph. Oeconom. & Columell. de R. R. l 12. prefat. k G_ Martin. Hif. Sin. I. 3. c. 28. 
Plutarch. Precept. Conjugal. As Phyſical Humours and Qualities are ſaid to diffuſe themſelves whole through the entire 
« Maſs, ſo ought the „ the Wealth, the Friends and Acquaintance of a married Couple to be thoroughly mixt and blend- 
« ed together. When the Roman Lawgiver forbid either of the Pair to give any thing to the other, the meaning was not to 
« exclude them from a Participation of Benefits, but to ſhew that they ought to hold all things Common between them.” 
Quintil. Declam. 249 · Ye know that Marriages are the things which hold a Commonwealth together, which preſerve Race 
« and Iſſue, and confirm and regulate the Deſcent of Patrimonies and Inheritances, and maintain Domeftick Safety and Peace. 
« Without this Security at Home, who would venture to travel into foreign Parts, or ſo much as take a Journey to a diſtant 


- « Eftate; to go on publick Embaſſies, or to engage in military Expeditions? See Montaigne s Eſſays, /ib. 3. c. 5. p. 630, 


631, 632. Eait. Pariſ. Fl. 
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From what hath been obſerv d before, it appears 
why the Husband, and not the Wife, ought to 
have the Privilege of chooſing their ſeat of Reſi- 


\ dence; for it is he that admits her into his Fa- 


mily, of which he himſelf is the Head and the 


Director. Though no Man, commonly ſpeaking, 


will be ſo hard as not to ask his Wife's Conſent in 
this point; eſpecially if ſhe brought him a conſidera- 
ble Fortune. | 

It is farther evident, that without a Breach of 
the Matrimonal Contra&, the Wife cannot againſt 
the Husband's Conſent ramble abroad, lodge a- 
part, or deny him reaſonable Favours, unleſs upon 
extraordinary Occaſion. | 

Upon the ſame Principles is founded that Pre- 
ſumption in civil Law, that Children born in 
Lawful Wedlock are really the Hasband's, unleſs 
there appear ſome very {trong Argument to the 
contrary, ſufficient to overthrow the favour 
of the Preſumption 2. The Englih Laws are 
particularly complaiſant to the fair Sex, obliging 
the Husband to own a Child, born after he hath 
been abſent many Years, provided he hath been 
all the while within the Bounds of the Ifland 
b. And they ground this Indulgence on two 
Reaſons, firſt, becauſe the Wite hath ſolemnly 
given her Faith, that ſhe will be true, which ſhe 
is preſum'd not to have broken ; and, ſecondly, 
becauſe it is in the Husband's power to ſecure his 
Wife's Honeſty ; and what Right or Power any 
Hub enjoys, he is always ſuppos'd duly to exer- 
iſe C 

And hence, the Opinion of the Vulgar is not 
alrogether unreaſonable, when they fanſy, that 
the Wite's diſhoneſty caſts ſome kind of ignomi- 
nious Blemiſh on the Husband *: As if, either 
out of Folly or Meanneſs of Spirit, he had neg- 


le&ed to uſe his Authority 4. Domitian ſtruck 


a Gentleman's Name out of the Liſt of Judges, 
for receiving his Wife again, after he had pur her 
away upon an Accuſation of Adultery e. Some 
give another Reaſon why a Mark of Shame ſhould 
be fix'd on this Misfortune ; and that is, becauſe 
it looks diſgraceful in a Husband.not to be Ma- 
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ſter of thoſe oy Qualities which might engage 
his Wife's Affection, and ſecure her Filelry. A 
Man that lies under this unhappy Cenſure, and 
cannot conveniently redreſs the wrong which he 
ſuffers, would do well to conſider Euripides's wiſe 


Aphoriſm, that 
—— "Ev oO. * . 
Tad“ bei hr, A iu A x. 


It is a great Part of human Wiſdom, to cover thoſe 
hinge with Secrecy, which hook ill if they come a- 
broad *. | | 


Charron's 8 Remark will not, in all Caſes, 


hold ſtrictly good, that tis a vulgar Error and 


Folly to upbraid a Man with his Wife's Diſho- 
neſty ; as if this were to make him ſuffer for the 
Crime of another, which 'tis not in his Power to 
prevent. | | 

It may not be amiſs, on this Subject, to throw 
in an occaſional Obſervation, that thoſe Marks of 
Reproach, which the common People fix on the 
Heads of ſuch unfortunate Husbands, are no new 
Invention, nor confin'd to the Cuſtoms of our 
Weſtern World : For we read that the Emperor 
Andronicus caus'd the largeſt of the Stag's Horns 
he met with, to be faſtned on the Gate of the 
Market-place, on pretenſe to ſhew the Vaſtneſs 
of the Beaſts he had kill'd in Hunting; but really 
as a ſilent Rebuke to the Immorality of the City, 
and the Lightneſs of the Dames h. But as She 
cannot properly be called an Adultereſs who ſuf- 
fers in her Honour by Compulſion and Force i, 
ſo to keep a Wife who hath been thus injur'd, 
doth not, in it ſelf, appear any way foul or re- 
proachful Kk. | 

XL We are farther to examine, whether by 
the meer Law of Nature, from the Principal 
Contract of true and perfect Matrimony, there 
ariſeth any proper Sovereignty or Dominion of 
the Husband over the Wife. Indeed in holy 
Scripture it is expreſly (aid, that the Will or De- 
fire of the Wife ſhall be to her Husband, and that 


4 It was one of PYy THacGoRaAS's Maxims, that care ſhould be taken, that Women ſhould not break their Nuptial Fidelity 


au Jambl. de vita Pythag. Chap. 9 Numb. 48. 


either through the negligence or ill behaviour of their Husbands; A 7 ywainxis H reh d ]] yin goes % taxis u un 


s If any one deũres to ſee more of this trivial Uſage, of which the Gravity of our Author would not permit him to ſay more, 
let him conſult SaLMa $IU8's Notes upon Tertullian de Pallio, p. 338, 339, Ec. 


Juvenilis ardor impetu primo furit; 
Langueſcit idem facile, nec durat diu 
In Venere turpi, ceu lewis fammæ vapor: 
Amor perennis conjugis caſte manet. 
| Senec. Octav. v. 189, Ge. 


See above, ib. 4. c. 11. / 10, & vid. Gell. J. 3. c. 16. 


« The Fire of Youth in Love's diſhoneſt Joys, | 
« At the firſt Blaze is Fury, Flaſh, and Noiſe; 

« But ſpends in Smoak, and what it gave deſtroys, 

« Whilſt the chaſt Paſſion of a lawful Dame 

Burns with a gentle, but an endleſs Flame. 


Plin. Hift. Nat. I. 2. c. 5, Where he treats of the time 


of going with Child, which muſt be examin'd, before the Child brought forth is delivered to the Husband. » See 


Chamberl. Preſent State of England, p. 1. c. 16. 


c »Tis a ſaying of Gyges in Herodot. (Clio p. 3. Ed. H. 
Pi. A T o obſerves (in Alcibiad. I. p. 441. Ed. ech.) 


om ) Every one ought to keep an Eye on his own Concerns. | 
40 W of blickly watched and overſeen by the Epberi, left any Heir ſhould be 


hat the Wives of. the Spartan Kings are 


e obtruded upon the Crown, who is not truly of the Race of Hercules. 


Whereas in Perſa the King ſeems, in Ex- 


« cellency of Nature, ſo much above his Subjects, that there is no Danger of counterfeiting his Strain: And therefore 


„his Wives are under no Guard, but that of their own Reputation. 
So by the Artic Law, A Man was reckon'd baſe and ſcandalous who kept his WI 


e Sueton. Dom. c. 8. 


had diſcover'd her Diſhoneſty, Demoſben. in Nær. Add. Dig. lib. 48. t. 5. ad 
of Viſtilia was cited to give an Account why he had forborn 


princ. In Tacitus (Ann. Jib. 2. c. 85.) Labeo the Husba 


d Add. Cartel, Pa.. Art. 169. 
4 after he 
eg. Jul. de Adulter. leg. 2. ſ. 6. & leg. 29. 


to ſee the Law executed upon his Wife, after ſhe had been openly convicted: and he could not otherwiſe excuſe him- 
* ſelf than by pretending that the fixty Days, which the Law allow'd him for- conſidering time, were not yet expired. 


f Eyrip. Hippol. Coron. Add. Plutarch. de Anim. Tranquil. p. 467. E. F. 


ceeding of David in 2 Samuel xx. 3. 


8 I. 1. c. 39. n. 11. h Nicet. Acominat. 
5 Vet we are to commend the Pro- 


2 


— 
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He ball rule over her 2. But this being enjoin'd 
the Woman by way of Puniſhment, ſeems to 
bear the Face of a Poſitive Inſtitution. To diſcover, 
then, how the Law purely natural dire&s in this 
Point, we may firſt obſerve, that to be bound to 
follow the Will of another in ſome certain Bu- 
ſineſs, is not altogether the ſame thing as to be 
ſubje&ed to his Dominion ; becauſe the former 
may reſult from a /imple Pact. For there are 
many Pa&s, eſpecially of this kind, I give you 
this to do ſuch, or ſuch a thing; I do this, provided 
you will do fo, or ſo for me; in which it was at 
firſt in the Power of either Party to choofe, 
whether he would enter into the Agreement, or 
not. Yet the Covenant being once conſented to 
on both ſides, one Party muſt follow the Will of 
the other (as to this particular Buſineſs) and 
not vice verſa. Whence it appears, that how far 
ſoever the Wife may be obliged to ſubmit to the 
Husband's Will in the Affairs proper to Matrimony, 
yet it doth not preſently follow, that he muſts needs 
have the ſovereign Command over her, in other 
Actions and Concerns. 

Again, the End of Marriage is not like that 
of Commonwealths, the Defence and Security 
of Men (for how weak an Union, as to any 
mutual Safety, is that which conſiſts only of 
two Perſons?) but is directed wholly to the 
Propagation of Human Race. Therefore as a 


Commonwealth cannot be underſtood without a 


ſovereign Ruler, ſo it ſhould ſeem that Marriage, 
without any Superiority of Government, might 
ſubſiſt well enough under the common Force of 
Contracts, aſſiſted with the Engagements of 
Friendſhip and the Charms of Love. It muſt 
be confeſs d, that a ſeparate Family hath ſome- 
what in it much like a State or Community, which 
not regularly allowing of more thari one Head, 
the Wife when ſhe is admitted into it, ought, one 
would think, to yield a full Submiffion to the 
Lord and Director of the Society. But it may 
be urg d, in Anſwer to this Objection, that a 
Family, if increas d with a numerous Train of 
Servants, hath two Ends and Deſigns, one com- 
mon, the other proper. The common End con- 
ſiſts in mutual Defence and Security, ariſing 
from the united Strength of ſo many Perſons. 
In this reſpect, tho ſome ſupreme Sway be ne- 
ceſſary, yet, in as much as the Wife is but little 
concern d in that Affair, the Unity of the Fa- 
mily may be very well kept up, altho' ſhe be 
join d to her Husband by no ſeverer Bands than 
thoſe of Affection and the Matrimonal Covenant. 
Thus we find the Patriarch Abraham exerciſing a 
| Sovereignty over his Domeſticks, and yet treat- 
ing Sarah with the kind Equality of a Siſter Þ 
Though, at the ſame time, her dutiful Beha- 
viour towards him is highly commended in the 
holy Scriptures ; and it is ſaid particularly, that 


Martial, L. 8. Ep. 12. v. 3, 4 
Inferior matrona ſuo fit, Priſce, marito, 
Non aliter fuerint femina virgue pares. 
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ſhe call'd him Lord e. The proper or peculiar 
End of Marriage ſeems likewiſe attainable, with- 


out any Inconvenience, although neither of the 


Parties ſhonld bear any ſuch abſolute Authority 
over the other, as muſt include the Power of 
Life and Death, and of the moſt rigorous Re- 
ſtraints ; bur the Ties of Friendſhip and the Ob- 
ligation of the free Contract, may very well 
ſerve to hold Man and Woman together. Yet 
this Contract (the Husband having the better 
Part in the Terms and Conditions, and the ad- 
ditional Advantage of his Sex) ſeems to be 
form'd in the manner of thoſe Leagues and Co- 


venants which we call Unequal ; fo that the Wife 


is bound to Obedience, and the Husband rather to 
Protection. Not that it is repugnant to the 
Law of Nature, for a Wife to be ſubjeced to 
her Husband in the way of ſtri& Political Govern- 
ment. 
the Endearments of Conjugal Affection are really 
no more deſtructive of each other, than the 
Sovereignty of the Prince extinguiſheth the 
Love of the Subject. And this full Political Au- 
thority, as it may be acquired by any Husband, 
by means of a new Covenant annex d to the Ma- 
trimonial Agreement, ſo we find it in ſome Na+ 
tions, allowed to all Husbands in general, by 
Virtue of a publick Cuſtom or Conſtitution. 
Ceſar d tells of the Antient Gauls, that they 
had the Power of Life and Death, as well over 
their Wives, as over their Children. Amongſt 
the Germans, the Husbands were impower'd to 
execute the Puniſhment of Adultery; not as an 
Indulgence to their Rage and Reſentment, but 
as an Effect of their juſt Power and Command 
e. How the Caſe ſtood at Rome, Gellius thus 
informs us from a Speech of old Cato s. A Husbaud 
(except after a Divorce) it a Judge, a Cenſor, and a 
kind of ſovereign Prince over his Wife : if ſhe acts any 
thing perverſly, or ſcandalouſly, he ſets a Mul& upon 
her; if ſhe drink Wine to Exceſs, if ſhe commit any 
diſhoneſty with another Man, he condemns her to a ſuit- 
able Puniſhment. Again, ſays that grave Senator, 
ſhould you apprehend your Wife in the Af of Adultery, 


you might kill her without farther Proceſs or Trial; on 


the contrary, ſhould ſhe find you guilty of the ſame 
Crime, ſhe hath no Right to touch you with a Finger. 
Tacitus hath recorded a later Inſtance of this an- 
tient Cuſtom f. He reports that Pomponia Gra- 
cina (Wife to the famous Plautius, who triumph'd 
for his Victories in Britain) being accus d as a Fa- 
vourer of foreign Superſtition, was remitted to the 
Judgment of her Husbaud : And he, according to the 
old Inſtitution, calling an Aſſembly of her Relations, 
took ſupreme Cogniz.ance of her Life and Honour. We 
muſt not omit the moſt remarkable Practice of the 
Saccæ, a People of Scythia, among whom, as - 
lian tells us the Story 8; © When a Young Man 
* ſecks him out a Wife, he is oblig'd, in the firſt 


Mr. Bars. NOTES on G XI. 


Should Manly Empire not controul the Fair, 
Husband and Wife were an unequal Pair. 


Plin. Paneg. c. 73. Many worthy Men have been hindred from being Chief in the State, by their not being Chief in their own 


Families, 4 Ry ES 
a. Gene. iii. 16. Epbeſ. v. 22, &c. 

a De B. G. 1.6. c. 19. | 

wards, cap. 3. 1 4. 

Wifegathorum, L. 4. t. 4. c. 3. 


b See Genef. xvi. 2, 5, 6. xxi. 10, 11, 12. 

e Tacit. Germ. c. 19. What he ſays of their Power over their Servants ſee after- 
f Ann. Xu. 32. Add. Euripid. Medea, v. 230, 6c. Varren, Deſcrip. Japon. /ib. 13. Lex 
5 J. H. I, 12. C. 38. 


c 1 Pet. iii. 6. 


place 


For the Fear of ſupreme Authority, and 
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Craze. I. 


by the Deciſion of the Civil Laws. 


< place, to engage her in ſingle C ; 
« he gets the better, he leads off his Captive in 
© Triumph, and ever after acts the Sovereign o- 
«© ver her: if the Victory fall on her ſide, ſhe is 
© the Queen, and he the Slave. And this Con- 
© tention is not deſign d to endanger the Lives of 
te the Combatants, but only to determine the Ma- 
äſtery between them. 

What Power the Husband hath over the Goods 


ol the Wife, is likewiſe to be adjuſted, either by 


the Contract and Agreement of the Parties, or 
Theſe En- 
gagements are to be ſtrictly obey'd in the ſeveral 
Points which they have ſettled ; as for Inſtance, 
whether the Woman ſhall bring a Portion at 
Marriage ; whether or no the Couple ſhall join 
Purſes, and mix their Effects in the Common 
Stock, whether the Husband ſhall have an abſo- 
lute, or limited Diſpoſal of his Wife's Fortune; 
and the like Queſtions. 

Amongſt the Japoneſe the Women marry with- 
out Portions : Indeed, the Maids Parents, if of 
the wealthy Sort, ſend a Sum of Mony as a for- 
mal Preſent to the Bridegroom on his Wedding- 
day, but he preſently returns it in the ſame cere- 
monious manner; the reaſon they alledge for 
their Cuſtom is, that they may nor give the Wo- 
men an occaſion of Inſolence and Pride. And 


there they have this mortitying Proverb, That a 


Woman, ſ" lung as ſhe lives, hath not ſo much as a 
Houſe that ſhe can call her un: Before Marriage ſhe 
is a Dependent on her Father's Family, in Mar- 
riage on her Husband's, in Widowhood on that 
of her Children 2. It was a Cuſtom with the 
old Thracians, that the faireſt of their Maids 
ſhould be expos'd to publick Sale, and be given 
in Marriage to the higheſt Bidder: On the other 
fide, that thoſe whom Nature had been ls kind 
to, ſhould expend their Fortunes to buy themſelves 
Husbands b. The 4/hrians likewiſe diſpos d of 
their Virgins in the way of Sale . 1 

Where the Civil Laws have not defined theſe 
Matters, or  wiere the Parties live in a State of 
Natural Liberty, the Husband and Wife may 
ſettle any. ſuch Point as they pleaſe, by particular 

XII. For the further Illuſtration of this Sub- 
je&, it will not be amiſs to examine the Doctrine 
laid down by Hornius in his firſt Book de Civi- 
tate d. Firſt of all, he rejects the Opinion of thoſe 
who aflert, that the Husband hath, by Nature, 
a Sovereignty over the Wife. And thus far we 
approve his Cenſure, if the Perſons, Againſt 
whom he diſputes, did maintain the Husband's 
Sovereignty to be the free Gift of bare Nature, 
without any intervening Contra&, or without 
the Wife's voluntary Submiſſion. For this indeed 
would be repugnant to the Natural Equality of 


Mankind; and a fitneſs or ability to govern, 


cannot, of it ſelf, confer a Right of Government. 
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le Combat; and if Hence he proceeds to affirm, That there can be 
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no. Sovereiguty, publick or private, of one Per ſon over 
anot er, but that which ariſeth from the expreſs. Ap- 


 pointment and the moſt ſolenn Intervention of Ahnighty 


GOD. Now as to this Poſition, we cannot but 
obſerve, that when Enquiries are thus made. into 
the Origin and Fountain of Dominion, what we 
ſearch for is the neareſt, the immediate, and the 
ſecond Cauſe; the firſt and univerſal Cauſe of all 
things being ever preſuppos d. And therefore, tho 
it appear moſt evidently, that God hath command- 
ed ſuch an Order to be introduce d among Men, yet 
the main Queſtion will be ſtill behind, what Con- 
tracts are required to put Men in a way of con- 


forming to the divine Precept. For he muſt have lit- 


tle Knowledge of Letters, who can imagine, that 
when we ſay God is the Author of ſuch or ſuch a 
moral Inſtitution, we mean that he produceth' it, as 
he did at firſt the Heavens and the Earth, withour 
the Intervention of any thing formerly created. That 
God expreſly order d the making of the Jewiſh Ta- 
bernacle, is no manner of Reaſon why we ſhould 
not ſay, that the Workmen were the next and im- 
mediate Cauſe of the Fabrick. Thus although it 
be enjoin'd by the Divine Oracle, that the Woman 
ſhall be in Subjection to the Man, yet to make him 
actually and immediately her Sovereign, it is neceſ- 
ſary, that ſhe promiſe Obedience to him by her 
own free Covenant. To ſay the contrary would 
not be leſs ridiculous, than to pretend, when God 


bids us have Dominion over the Beaſts of the Earth; 


that there is no need of our uſing any outward 
means to obtain it, as by Hunting, GC. 
The Argument this Author afterwards makes 
uſe of is certainly moſt trifling and childiſh... The 
Wife, ſays he, hath no ſuch thing as Conjugal So- 
vereiguty, and therefore ſhe can confer no ſuch thing 
on the Husbaud;, As if, by the Agreement of ſe- 
veral Perſons, a new moral Quality conld not be 
produc'd, which did not actually exiſt before *. To 
conſtitute a Dominion, it is by no means neceſſary, 
that it muſt be firſt really poſſeſs d by one Party, 
and then tranſlated on another (as phyſical Sub- 
ſtances cannot be given away, unleſs they had be- 
fore a full and formal Being) but this Superio- 
rity then arifeth, when any Perſon diveſts himſelf of 
that Power of reſiſting another which his natural 
Liberty gives him, and engageth his Faith, that he 
will ſubmit, in all things, to the Will of him whom 
he thus chooſeth for his Governour. | 
Farther : Although in the Holy Scriptures the 
Subje&ion of Eve is ſaid to have been-enjoin'd her 
as a Puniſhment for ſeducing her Husband'; yer 
it doth not hence appear, that the Husband's So- 
vereignty, after the Fall, hath not for its neareſt 
and immediate ſecond Cauſe the Agreement be- 


tween Man and Woman. For, ſince a neceſſity of 


Obedience doth not always include an unhappi- 
neſs of Condition (as the moſt bleſſed State of 


the holy Angels is not impair d by their yielding 
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* See what the Author ſays, J. 7. c. 3. $ 4. following. 
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4 Cap. 1. | | 


7 


ge 


N Of Matrimony. 


*he" ſtricteſt Service to God) the Puniſhment at- 
tending the Woman's Inferiority ſeems to be this, 
that ſlie bears the Yoak unwillingly, with inward 
Grudgings at her Station, and a Natural Deſire 
of Command. And therefore it is no Contradicti- 
on to ſay, that the Superiority of the Husband na- 
turally ſprings from the Conſent of the Wife; and 

thar GOD Almighty in way of Puniſhment to the 
Woman, hath made her Subjection troubleſome and 

uneaſ p. we 363 
. The following Diſtinction looks but like an 
impertinent Niceneſs, Whatever Wil,, or whatever 
Voluntary Act we can now conceive in the Woman, 

belongs purely to the Aft of contracting Marriage; and 
-conſequently is to be underſtood of that Conſent and Ap- 
"probation by which ſhe acquieſceth in the future Go- 
verument of ſuch a particular Husband, This is 
no more than to ſay, that the Husband's Sovereign- 
ty is not produc d by the Conſent of the Wife, but 
being before eſtabliſh'd by GOD's Command, the 
Wie voluntary enters under it. As a Traveller 
doth not build his Inn, but freely makes uſe of it, 
when he findeth it built to his hands. n 
It is ſufficient in the whole to obſerve, that 
the Dominion of one Perſon over another, conſi- 
der d as a Moral Entity, doth not exiſt without the 
Concurrence of ſome human Act, and cannot be 
underſtood without Subjection and Obedience: 
And that the Woman, for this reaſon, lies under 
no Obligation to obey, before ſhe hath by her 
own Conſent ſubmitted to the Rule and Autho- 
rity of an Husband. And though that ſne ſhould 
thus ſubmit herſelf, be i agreeable to the 
Divine Will, yet this doth not hinder, but 
that her own Covenant, and her Subjection conſe- 
quent upon it, are the immediate and neareſt Cauſe 

oducti of the Husband's Power. 5 
XIII Nor can we grant what the ſame Author 


£ 


maintains, that the Husband, - beſides the Com- 


mand of the Family, and of Conjugal Affairs, 
is inveſted with an abſolute Power. of Life and 
Death, in which Right the Summ of his Authority 
. conſiſts. - For though this Power be meant as it is 
unreſtrain d by Civil Conſtitutions, - and as it a- 
mounts not to a licentious Excuſe of Murther and 
Parricide, but to a lawful Authority of inflict- 
ing condign Puniſhment on capital Crimes: 
yet that every Sovereingty, as it is ſeated in a proper 
Perſon, not precariouſly oltain d, nor circumſcribed by 
a Superior, doth import the Power of Life and Death, 
is an Aſſertion that we ſhould not be inclin'd to 
aſſent | to, without very good Proof. Certainly 
the End of Matrimony requires no ſuch abſolute 
Authority. And if it be obje&ed, that all. grie- 


„ 


tural State) be 


Nature of Marriage, 
far from 


and not Bedding, makes a Marriage. 


Bobk VI. 


vous Enormities ought to be brought under Hu- 
man Cognizance, we will only ask, who ſhalt 
puniſh a ſovereign Prince, or who the Father of 


a Family, living ſeparate from all civil Govern- 
ment? We confeſs, c 


that if the Wife prove guilty of 
Intolerable Wickedneſs, ſhe may (in this Na- 
expell'd the Houſe as an Enemy, 
and may be kill'd by the Right of War. And we 
have already granted a, that even this moſt 
ſtri& political Power is not repngnant to the 
though we are ver 
m allowing it to be eſſentially necef- 


XIV. We are oblig d here to explain that com- 


mon Maxim of the Lawyers, that Conſenting, 
Which. 
will bear theſe two Senſes, that a Couple, whar- 
ever Freedom or Familiarity they may uſe * 
cannot be Husband and Wite, unleſs they have 
paſs'd their mutual Conſent to live in Wed- 
lock >: Or, that ſo ſoon as both Parties are 
come to an Agreement, the Matrimonial . Con- 


tract ought to be eſteem'd perfect, even before 


the Ceremony of the Bed. Our judgment on 
this Point is this, that as it is requiſite to the 
full transferring of Propriety, that the Thing be 
plac'd under the Power of another, in ſuch 
manner, that he may diſpoſe of it at his Pleaſure; 
ſo to make a Wife, it ſeems neceſſary, that the 
Woman deliver her ſelf as it were into the Poſ- 
ſeſſion of the Man, for the common Ends of 
Matrimony: But it is by no means eſſential to 
this Agreement, that the Bed begin it. It is ſaid 
Rebecca became Iſaac's Wite after he had brought 
her into his Mother Sarah's Tent e. And I 
queſtion whether we ought to call it Adultery, 
when a Woman betroth'd to a Man in his 


Abſence, but not Jed home to his Houſe, nor given 


into his Poſſeſſion, is bedded by another Perſon: 
although we ſuppoſe, that the former Engagement, 
as made by Proxy, had in the Eye of the Law 


the full Force of conſummated Marriage. On 


the other ſide, it would be abſurd to ſay, that 
Tobiass Wife had not a Title to that Name the 
three firſt Nights 4. Or that our Women 
are not Wives, when the Prieſt hath perform'd 
the ſolemn Office, till the Evening-Diverſions of 
the Bride-Chamber. HATED | | 
According to the Opinion of the Jeus ©, Con- 
ſummation, as well as Conſent, was, before the 
Law, required to the compleating of Matrimony. 
Yer, by their Law, Conſent alone render'd a 
Marriage valid f. Grotius obſerves 8, that no 
Proceeding was made in the Nuptial Affairs, 
| | 10 11 7 till 
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_ 2 $o the Digeſts affirm.  Nuptia: enim non concubitus, fed conſenſus facit. J. z 5. f. 1. De conditionibus & domonfir vi Log: 15.1 


Ef ds Regul. Juris. Leg. 30. © 


* Or, as QuincTiiian, Der. 247. expreſſeth it, Familiarities and Meetings without proper Rites con never make a Wife. 


Fig. Can. 5. cauſ. 27. quæſt. 2. & Cod. Lib. 5. t. 5.1. 8. de in 
3 The three fin Nights. The Hiſtory of Tobias mentions no 


2 && inutil. nupt. Leg. 8. 


oreover, the thing appears certain in it ſelf, if 


uch thin 
we ſuppoſe the Story true ; for the Text ſays only, that after Tobias had driven away the Evil Spirit, they both of them ſlept 


that Night. Chap. viii. 10. 


8 
4 Sect. 11. 
LY , 
| 4 ow, 


. Nec Conjugis unquam 


—.— OED W's 
2025 Priftendi tedas, aut hec in federa veni. © 


xxl. 23, 24+ Add. 1.8. C. de inceſt. & inutil. Nuptiis. 


v And therefore near pleads for himſelf in irgil, 


I ne'er pretended to the lawful Claim 
Of Sacred Nuptials, and a Husband's Name. 


ES. En. 4. v. 338, 339. 
e Vid. Selden de F. M. & G. I. 5. c. 4. t Deuteron.. 
s Ad. Matth. i. 18. o_ 


r 
CRP. I. 5 
ill the Solemnity had been uſher d in by the 
hearing of Divine Service in a publick Aſſembly: 
Which moſt religious and moſt decent Inſtitution, 


the Jews probably receiv'd from antient Tradi- 
tion, and do {till obſerve; and from them, it was 


admitted into the Chriſtian Church. For this 
Reaſon, though at the ſettling of the Contra& 
they oblig d the Man to ſwear to preſerve the Vir- 
s Honour, till the Day of Marriage; yet 
the greater Security, they ſhut her up from him 
in the Apartment of the Women, till the time of 
that finiſhing Ceremony 2. a 
XV. We are in the next place to enquire, 
whether by the Law of Nature the Matrimonial 
Bond be limited to a ſingle Man, and a ſingle 
Woman? Or, which is the ſame thing, whether 
| Polygamy be naturally allow'd ? Polygamy is of 
two Sorts ; cither when one Woman promiſcuouſly 
admits of many Mcn, or when one Man is at 
the ſame time join d in Marriage to many Wo- 


men. To the former kind belongs the famous 


Platonical Communion of Wives: A Cuſtom pro- 
411 by Plato in Idea b; but really practis d 
by 


many Nations. Diodorus Siculus © re- 


rts of the Taprobanians in India, That the 
Men did not confine themſelves to ſtrict Wed- 
© lock, but poſſeſs d the fair Sex in common, and 
« educated the Children (in whom they reckon d 
© themſelves all concern'd) with Care and Love. 
* Nay, the Nurſes often chang d their little In- 
fants, ſo as to hinder them from knowing their 


* own Mothers.” Ceſar f tells us of the Antient 


Britains, Ten or Twelve of them together have Wives 
in common amongii them; eſpecially Brothers with Bro- 
thers, Fathers with their Sous. But every Woman's 
Children are attributed to him, who firſt married her, 
when a Virgin. Where it is plain, that great Au- 
thor cannot mean, that one Woman had, at the 
ſame time, ten or twelve Husbands, as Mr. Sel- 
den, amongſt others, imagines ; but that ſo ma- 
ny Men having each of them married his proper 
Wife, afterwards agreed upon that friendly Way 
of poſſeſſing them. Lycurgus, as Plutarch de- 
livers, © Endeavouring to prevent the vain wo- 
* maniſh Paſſion of Jealouſy, thought this the 
beſt Expedient, to allow honeſt Men the Free- 
dom of each other's Bed: Laughing at thoſe 
* wha, reſented, in ſo high a manner, theſe petty 
© Injuries, as to purſue their Revenge by Mur- 
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* thers and War. He look d on it as no indecent 
Cuſtom for a Man, ſtep d into Years before his 
Wide, to recommend her to the Arms of a young 
and virtuous Friend; and, when there appear d 
Hopes of having a Child by ſo good a Father, 
© to challenge the Bleſſing to himſelf, On the 
other ſide, a good and upright Man, who e- 
* ſteem'd a married Woman for her own Virtue, 
* and for the Comelineſs of her Children, was 
* encouraged to beg of her Husband, without 
* Ceremony, the Favour of a Night's Lodging ; 
* That he might tranſplant into his own Garden ſome 
* Slip of ſo goodly a Tree. Indeed Lycurgus was of 
* Perſuaſion, that Children were not ſo much 
© the Propriety of the Parents, as of the whole 
Commonwealth; and therefore he would not 
have them begotten by the firſt Comers, but 
by the beſt Men that could be found. He cen- 
* ſured the Lawgivers of other States, who whilſt 
© they ſpared no Pains or Charge in promotin 
* and improving the Breed of their Dogs, — 
* of their Horſes; yet, being themſelves Old 
* and Infirm, ſhut up their Wives from other 
Men. Whereas a little Reflexion would have 
© taught them, that the Virtues and Vices of 
Children, their Succeſs or Miſcarriage, do chief- 
* ly redound to thoſe who have the Care of their 
Education. And this Inſtitution of the Spartan 
Fonnder, the Hiſtorian -judgeth to have been ſer 
on foot, Puonwas , MOAITAS, ' Agreeably to Nature 
and to Polity 4. | 
The Smoicks © too were of Opinion, that 
wiſe Men t to communicate their Beds, as 
well as their other Poſſeſſions: Becauſe by this 
means all eſteeming their Children their own, 
would love them with equal Tenderneſs; and 
there would be left no room for jealous Fears, 
no Suſpicion of Adultery or Diſhoneſty f. The 
borrowing and lending of Wives, amongſt the Ro- 
mans, is a Practice much talk'd of by Authors 8. 
Solon, in his Laws, permitted an Heireſs, whoſe 
Husband prov'd impotent, to call in the Aſſiſtance 
of his neareſt Kinſman Þ. | 

| Yet we are not to make the leaſt Doubt but 
that all theſe licentious Indulgences are repug- 
nant to the Law of Nature i. For the natu- 
ral and r End of Marriage is, the obtain- 
ing of Children, whom we may with Certain- 
ty call our own. But what room can there be 
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Nomades, ibid. Of the Inhabitants of Thule, SoLinus 
in common, and are Strangers to fixt Matrimony, c. 35. 


De B. G. I. 5. c. 14. 
7 Lib. 5. cap. 11. 


reports (I know not with what Credit) 


t They hold their Women 


The fame Cuſtom is mention'd, tho? not ſo diſtinctly, by X1eniLin. Epit. Dion. in Ner. in Bonduica's 


Speech; and again in Sever. STRABO reports ſomewhat like this of the Sabæans: Their Poſſeſſions (ſays he) lie in common 
© to all of the ſame Blood and Family, but the eldeſt bears the chief Sway. One Wife ſerves them All: He that comes firſt 


* hath Admiſſion to her Bed, placing his Staff before the Chamber-door : But the Nights ſhe paſſeth with the Eldeft. 


They 


<« puniſh Adulterers with Death, and ſuch they eſteem every Intruder into another Family, /i. 16. p. 538. Vid. l. 11. p. 353» 
354. de Maſaget. & Tapyr. Of ſome Inhabitants of the Kingdom of Calecut, Ludovicus Romanus ( _ 5. c. 8.) informs 


us, That every Woman 1s at the ſame time married to Seven 


usbands, who lodge with her by turns. en ſhe is brought 


to Bed, ſhe preſents the Child to which of the ſeven Fathers ſhe pleaſeth, and no Appeal Res- from her Determination, Vid. 
& Pet. de Valle Itiner. p. 3. Ep. 7. Toa. Boem. de Mor. Gent. I. 3. c. 5 reports of the Lithuanians, from Ænas Silvius, 
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« That the Women, by Conſent of their Husbands, have their Sparks, w 
other ſide, for the Husbands to uſe the like Liberty, would be accounted highly infamous. 
v Vid. I. 5. ds Repub. & Mardil. Ficin, in Præſat. 
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for Diſtinction in this wild and confus'd Mixture? 
Again, The buſineſs of Nature not requiring fo 
numerous a Concurrence, all theſe additional 
Helps and Services proceeded not from Neceſ- 
ſity, but from Luſt. Beſides, a moſt material 
Objection againſt theſe Trregularities is, that the 
kind and endearing Titles of Relation are ſank 
and extinguifh'd in them. Plato *' propoſeth 
by way of Remedy to this grand Inconvenience, 
that the civil Laws ſhall ſupply the Defe& of 
natural Kindred ; that all Perſons ſhall eſteem 
their Seniors in Age, as their Parents; their Ju- 
niors, as their Children; their Equals, as their 
Brothers and Siſters. But this is a moſt idle and 
vain Expedient; for to have no certain Father, 
10 certain Child, Cc. is, with regard to mutual 
Affection, the ſame thing as to have none at all. 
"Tis well urg d by Lactantius b: If all, ſays he, 
are concern d in every Child, uo can love a Child as 


his own, when he muſt needs be ignorant, or at leaſt 


doubtful, whether it be his own, or no? On the other 
ſide,” Nho would reverence a Man as his Father, 


when indeed he is uncertain to whom he owes his Be- 
ing? i dente it comes to paſs, that he muſt take a 


Str atiger for his Father, and his Father for a Stranger. 


And it was of ry Anſwer to one, admiring there 
ach thing as Adultery, heard of in 


ſhould be no 
Sparta, That their very Matrimony was Adultery. 
Farther” ſtill; the main Difference betwixt the 
conjugal Union of Mankind, and the wild Free- 


dom of coupling amongſt the Beaſts is, that the 


Wife enigageth her Faith to be true to the Huſ- 
band's Bed. Which Engagement, if he volunta- 
rily releaſe, and madly betray his own Honour 
to new Rivals, he is unworthy the Name, not 
only of a Husband, but of a Man; and is to be 
look d upon as a moſt vile Diſturber of human 
Decency and Society. As for the Excuſe of Ly- 


that ſo fair a Soil as a young Wife onght not to lie 
fallow, under the Neglect of an unactive Husband, 


their moſt ready and moſt honeſt Way of pre- 


renting ſuch Miſhaps, had been to prohibit Mar- 
riage between Perſons of improper Years. And 
then for the Point of Jealouſy, by it they muſt 
mean, either that ſenſeleſs Paſſion, which torments 
a Man's Head without good Suſpicion or Reaſon ; 
or elſe a due and proper Vigilance and Caution, 


in order to the preſerving a ſpotleſs Bed: The 


former kind of Jealouſy, the moſt fooliſh, and 
the moſt miſerable Diſeaſe of human Minds c, 
their Community of Wives could not cure; and 
the other being the juſt Effect of Reaſon and 
Prudence, it ought by no means to have taken 
away d. Nor ſhall I ever be perſuaded, that to 
lay all Poſſeſſions in common, and to give each 
Man the Privilege of calling every "Thing his 
own, is the ſureſt Method of preſerving Peace and 
Friendſhip in the World. Every one muſt indeed 
acknowledge, that it is much more for the pub- 
lick Benefit to have a Kate fill'd with healthy 
and vigorous, than with diſcaſed and weakly Sub- 
jects; and at the ſame time, that the Parents 
Conſtitution hath a conſiderable Influence on the 
Child's. Yet, did this Rule hold true more ge- 
nerally than it doth, it were by no means worthy 
of ſo high Regard, as that in conſideration of it 
we ſhonld diflolve the ſacred Ties of Marriage, 


and ſhake the main Foundation of all good Order 


amongſt Men e. 
XVI. The other kind of Polygamy f, and 


that which more properly claims the Name, be- 


ing the joint Relation of many Wives to one 
Husband, hath been the Practice of many Na- 
tions in antient and in modern Time. The 
Moſaical Law was fo far from forbidding this 


Bock VI. 


_ * Mr. BAY L E, in his News-Letters againſt Maimbourg, Lett. xvii. $ 5. maintains ſtrongly, „That if we follow Rea- 
* ſon, as diſtin from Grace, and the Light of Faith, a Man need not more to ſcruple to lend his Wife than his Book, and 
< that without the ridiculous Fear of Cuckolding. Reaſon would rather adviſe a Community than Propriety of Wives.” I 
own, that here, as well as in many other Things, Men, for the Good of Society, might, by a certain Initinft, which prevents 
the Uſe of Reaſon, be led to it. If Hunger and Thirſt did not often put us in mind of our Nouriſhment, we ſhould 
often forget, or negle to ſatisfy that natural Neceſſity; and ſo the World might be unpeopled. In like manner, were it not 
for that unquiet, and raging Paſſion, called Fealouſy, which always attends the Love of a Woman, the Community of Women 
would be eafily introduced, or at leaſt Husbands for the moſt part would be very careleſs of the Honour of their Wives, and 
eaſy to permit them to communicate their Favours to others beſides themſelves. Not that Reaſon would incline them to it, 
but the contrary ; becauſe, as Men are ordinarily made, there are few that conſult, or hearken to Reaſon, ſo that they muſt 
be led to their Duty by Senſe. With Ari/#ippus's good leave, as a Philoſopher (cited by Mr. Ba v I E, $ 4.) he had very 
ſuperficial and popular Ideas. If he uſed his Reaſon but a little, he might have diſcover'd without Revelation, that Man is a 
Creature made for Society, and that no Society can ſubſiſt without Order, and that Community of Women (as Mr. BAN L E 
owns) would breed Confuſion in civil Society; fo that Men muſt not be judg'd of as Beaſts, by looking upon their Propaga- 
tion, as a Thing abſolutely indifferent, and as to which every one may regulate himſelf only according to his own 
Fancy. In his Caſe tis certain, that a Woman ought to be a Common Good, as the Water of a River; and ſo it would be a 
ſordid Paſſion to be diſpleaſed, that another ſhould quench his Thirſt at the ſame Spring. But ſince, by God's Appointment, 
Man ought to propagate his Kind in a Manner ſuitable to a reaſonable and ſociable Creature, Jealouſy in it ſelf, and reduced 
to its juſt Bounds, is neither more unjuſt nor unreaſonable, than the Inclination, which leads both Sexes to join together ; 
and we may fay, that Nature hath wiſely put into Men that nice Humour, as a faithful Guardian of the Chaſtity of Women, 
which ſeveral Husbands would little trouble themſelves for, and would have them looſed without it. All that is meant, is 
this, when a Woman, is unfaithful to her Husband, without any juft Cauſe from him, Reaſon requires, that he comfort him- 


ſelf, and fay with the Comedian, 


If my Wife deceive me, ſhe ſhall lament it; 
T've done no Wrong, and can't repent it. 


They'll call me Fool not to revenge it. 
But I ſhould be hardy to haſten my End. 


- b Div. Inftit. I. 3. c. 20. c Vid. Oppian. Cyneget. I. 3. 
v. 237, c. d Vid. Senec. Herc. Oet. v. 233, c. e The Argument which ſome are not aſham'd 
to bring from our Ways of promoting the Breed in Horſes, is too filthy and ſcandalous to deſerve a Refutation. Add Ariftorle's 
Diſcourſe againſt Plato, on this Subject, Polit. 2. c. 2. It is a worthy Saying of his in the ſame Work, J. 7. c. 16. For Per- 

Sons who are truly and properly Man and Wife, to ſeek another Partner, and amther Bed, ought to be reckon'd among ſi the vileſt 


- and moſt infamous of Offenders, f Vid. Grot. I. 2. c. 5. 1.9. 
" 12 5 ; | Cuſtom, 


a L. 5. 4 Repub. p. 658. A. Ed With. 
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Cuſtom, that it ſeems in ſeveral places to ſup- 
port it . And GOD, by the Prophet Na- 
than, reckons amongſt the peculiar Favours and 
Bleſſings he had beſtow d on David, that He had 
ven him his Maſter's Wrues into his Boſom b. 
Mr. Selden © aſſures us, that the Jews eſteem d 
it lawful for a Man to marry as many Wives as 
he pleas'd, provided he could maintain them, 
and yield a Supply in all things anſwerable to 
their Relation, Yet it was the Advice of their 
ſageſt Rabbies, that for the avoiding the Incon- 
veniences of Number, no Perſon ſhould exceed 
Four, except the King. He that acted contrary 
to this Rule, was adjudg'd guilty of notorious 
Impudence, and of Diſobedience to the Inſtitu- 
tions of his Anceſtors. The High Prieſt was al- 
low'd one Wite at a time, tho' he was not hin- 
dred from marrying another, in caſe of the 
Death, or Divorce of his firſt, By the Prohibi- 
tion of Deuteron. xvii. 17. they were perſuaded, 
that their King ought not to go beyond Eighteen. 
If the Men of their Nation liv'd in a Country, 
where Polygamy was not tolerated, they thought 
them oblig d to conform; as particularly in the 
Roman Empire, the Laws of which expreſly re- 
ſtrain d them from the Uſe of ſuch a Liberty d. 
As for the modern Fews, we are inform'd by Leo 
Mutinenfis ©, That thoſe of them who live in the 
Eaſt, ſtill keep up their antient Practice of Polygamy ; 
whereas in Germany they are not allow d this Privi- 
lege, and in Italy very rarely; and only in caſe a 
Man hath liv'd with his preſent Wife many Tears 
uit hout Iſſue f. | 

Tacitus * obſerves of the antient Germans ; 
They are almoſt the only People amongſt the Barba- 
rians, who are contented with fingle Marriages. In- 
deed ſome few Perſons of extraordinary Merit are ad- 
vanc d to the Favour of more Ladies than one; but 
then they are courted to this Liberty, not out of Luſt, 
but upon account of their ſingular Virtues and Worth. 
Thus Ceſar 8 tells us of Arioviſtus's two Wives, 
choſen out of different Nations. 

The Grecians, according to their regular Frame 
and Conſtitution, admitted but of one Wife; yet 
we find in one of the Athenian Decrees an Ex- 
ception to this purpoſe, That to increaſe the Num- 
ber of Men, at preſent deficient, it ſhall be lauful for 


any Perſon to have Children 2 another Wyman, be- 


fides her that is in a more ſtrict ſenſe, his Wife b. 
And hence Atheneus i urging the Improbabi- 


lity of the common Story, that Socrates had two 


Wives, inaſmuch as this was contrary to the pri- 
mitive Ordinance of 2 and was not obje- 
cted to him by the Comedians, who handled him 
ſo reproachfully on other Occaſions; at laſt con- 
cludes, that if the matter of Fact were really true, 


1 Tacit. de Mor. German. c. 18. 


2 See Deuteron. xxi. 15. xvii. 16, 17, & /oc. Ambroſii, apud Gratian. Cauſe 32. queſt. „ 3 7. 
d L. 8. C. ge Jud. c. Aud. Selden. e F. M. & G. 5. c. 6. 
f Here Mr. Selden obſerves, that in the firſt Edition was added, IJudulta tamen Romani Pon- 


De Uxore Hebraic. l. 1. c. 9. 
Hebra. p. 4. c. 2. ſ. 2. 
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his ſingle Wife m. 


it muſt proceed from a particular Order of State, 
diſpenſing with the antient Strictneſs, by reaſon 
of the preſent Scarcity of Subjects. In Gellius k, 


among the ſeveral Cauſes alledg d, why Euripides 
ſhould get the Title of the H/oman-Hater, this is 


brought as one, that he had two Wives together 


(the Athenian Government at that time allowing it ) 
who made him quite weary of Matrimony, and 
quite out of love with the Sex. Amongſt the 
Spartans, we find in Herodotus l, that when 


their King Anaxandrides refus d to put away 


his Wife, on the account of Barrenneſs, he was 
compell'd by the Authority of the Ephori, to ad- 
mit another to his Bed, who did not lie under 
the ſame Imperfection. Every Body knows, 
that the Romans were content, each Man with 
Yet Suetonius n reports, 
that it was once in Julius Ceſar's Head, to in- 
troduce a Law, to give Men Licence to marry 
what Sort, and what Number of Wives they 
thought fit, for the better ſtocking the Com- 
monwealth. Socrates, the Eccleſiaſtical Hiſto- 
rian , reports of the Emperor Valentinian, 
that whilſt his Wife Severa was living, he ad- 
mitted to the ſame Honour the moſt beautiful 
Lady Fuſtina; and publiſh'd an Order through 
his whole Dominions, permitting every Man to 
follow his Example; To have Two Jawfil Wives. 
Paulus Diaconus P gives the ſame Relation ; 
and Zonaras mentions the Emperor's T'wo Wives, 
though he ſays nothing of the Law enacted on 
that Occaſion. But in as much as the other Hi- 
ſtorians, Ammianus, Zozimus, and Orofius, toge- 
ther with the Chriſtian Fathers, who fo often 
diſcuſs the Queſtions concerning Matrimony, 
are abſolutely filent in this Point; Baronius 4 
concludes the double Marriage of Valeminian, 
and the Law in Juſtification of it, to be perfe& 
Forgeries. 

Mahomet in his new Inſtitution allow'd of 
Polygamy ; craftily accommodating his Do&rines 
to the Temper of the People, whom he intend- 
ed to deceive, For as the Force of Love is 
ſtronger in the Men of thoſe Eaſtern Parts, fo 
the Women, either by their natural Genius, or 
by the Power of Education, live in ſuch per- 
fe& Subje&ion to their Husbands, that their 
J-aloufies and Quarrels are ſeldom conſiderable 
enough to diſturb the Peace and Union of the 
Family. Yet the wealthier Men ſhut up their 
Wives in ſeparate Houſes, or confine them to 
diſtinct Towns, to prevent Diſſention r. Boc- 
caline will have this Indulgence to have 
been a Device, to diſpoſe Men the better for a 
Lite of Slavery; whilſt dividing their Riches a- 
mongſt ſo large a Progeny, they muſt continually 


Mr. BAR B. NOTES on & XVI. 


d 2 Sam. xii. 8. 
e De Kit. 


tificis impetrato, Vet not without procuring the Indulgence or Diſpenſation of the Pope; which Words are omitted in the 


i I. 13. e. 1. 


26. 


Paris Edit. 1637. s De B. G. I. 1. c. $3: n. 4. h Diog Laert. Socrat. I. 2. 
k L. 15. c. 20. | Terpfichore, p. 190. Ed. H. Steph. Vid. Potter Archæol. Gre: 1. 4. c. 11. p. 599. w Vid. 
Cod. lib. 5. t. 5. I. 2. de Inceft. Nupt. & lib.g. t. 9. I. 18. C. ad L. Jul. de Adult. n C. 52. o L. 4. c. 26. 
p L. 11. 4 Tom, 4. ad. A. Chr. 370. f. 125. rx Richer. de Morib. Turc. 1 Ragg. di Parnaſſ. 
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grow weaker, and more abſolutely at the Com- 


mand of the Government. A Thought very in- 
genious indeed, and of refin'd Policy; and ſuch 
as probably never enter'd into Mabomets Head, 
who died ſo long a time before the Eſtabliſh- 
ment of the Turkiſh Tyranny and Empire, As 
for the Indians, Travellers inform us, that the 
chief Reaſon why ſeveral of their Princes have 
refus'd to imbrace the Chri/ian Faith, hath been 
becauſe, amongſt other Conditions, it was re- 
quired of them, to admit no more than one 
Woman to their Bed *. 

XVII. Whether or no this Practice be repug- 
nant to the Law of Nature, is a Point not ful- 
ly ſettled amongſt the Learned. It ſhall be our 
Buſineſs to propoſe fairly the Arguments on both 
ſides, leaving the deciſive Judgment to be paſs'd 
by the Reader. Thoſe then, who maintain Po- 
Iygamy, as we now underſtand it, to be in it ſelf 
agreeable to natural Law, argue in this manner: 
The regular End of Matrimony, that is, the 
« Certainty of Off-ſpring, and the Benefit of 
© mutual Aſſiſtance, is as well anſwer'd under 
ce theſe Allowances, as under the ſtricteſt Con- 
ce finement. It is an idle Objection, which ſome 
© make, That at this rate the conjugal Faith will 
i not be reciprocal, a Condition which Reaſon it ſelf re- 
* quires as eſſentially neceſſary to every Covenant, For 
« mutual Faith doth by no means ſuppoſe, that 
© the Performances on each ſide muſt needs be 
ce equal. Nor doth the true Intent of Matrimony 
* demand, that the Man ſhould confine his De- 
* ſires ſo ſtreightly as the Woman. The Reaſon 
* why one Woman ought to take up with one 
«© Man, being the great Danger of the Uncer- 
© tainty of Iſſue; which Hindrance doth not lie 
e in the way of the other Sex. Yet is not the 
© Husband leſs oblig'd to make good his Faith to 
© every Wife; which Performance conſiſts in the 
<« yielding her all due conjugal Help, Kindneſs, 
© and Support. As for the main End of Mar- 
ce riage, the obtaining of Children, one Man is, 
© in this reſpet, equal to many Women; at 
& leaſt to ſuch as are Moderate and Virtuous 3. 
& And therefore it is chiefly Luſt and Intempe- 
© rance which makes Women ſo averſe to Poly- 
ce my. Indeed, if a Wife, at her firſt Contract 
<« wich her Husband, binds him under an Engage- 
ce ment to admit no Partners with her of his 
ct Bed (as Laban b bound Jacob in Behalf of his 


« Daughters) ſuch a Covenant is faithfully to 


* be perform'd e. Where no ſuch Condition 
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© is made, there the Wife ought to reſt ſatisfied 
* with a competent Share in the Husband d. 
Nor doth ſhe in this Caſe ſuffer any Injury; 
ce for ſhe can have no more Right over her Huſ- 
* band's Body, than what ſhe obtain'd by the 
** Matrimonial Compact: But in that Compact 


e ſhe receiv'd a Right only to a Part of the 


* Man, and voluntarily agreed to this imperfect 
* Poſſeſſion. And therefore ſhe hath only Rea- 
* ſon to complain of her Husband, when, as 
* Plautus © ſays, He lets bis own Field lie fallow to 
* plough another Man's, Nor doth this Allowance 
ce of Polygamy, as ſome object, reduce the Wo- 
*© men into the Condition of Slaves. Nor is it 
* any Crime, to place the weaker Sex in an in- 
© ferior Degree to the ſtronger, to whom they 
© owe their Defence and Support f. The Rea- 
cc ſons alledg'd on the other ſide, taken from the 
ce fatal Effects of Jealouſy, the Danger of Do- 
ce meſtick Quarrels, the Hatred of the rival Mo- 
ce thers tranſmitted to their various Race, do not 
* amount to a Proof, that Polygamy is naturally 
ce unlawful; but then the ſame Inconveniences 
« appear, as in all, ſo eſpecially in ſecond Mar- 
* 74ages, Which no one will upon this account 
* term unlawful. Nor are the Troubles and 
« Misfortunes of this kind equal in all Places; 
© but they are chiefly to be diſcover'd in thoſe 
© Countries, where either the Women have too 
* high and commanding Spirits, or the Men too 
* low and ſervile. In many Nations the Wives, 
** either by their natural Diſpoſition, or by Cu- 
« ftom and Education, pay a more ſtrict and 
* quiet Obedience 8. And beſides, it is no dif- 
« ficult Task, for a Man of tolerable Prudence 


© and Diſcretion, to keep the Family-peace a- 


« mongſt ſeveral Women h. Tat 
XVIII. Thoſe, who deny Polygamy to be agree- 
able to the Law of Nature, chiefly inſiſt on the 
Seventh Commandment in the Decalogue, Thou 
ſhalt not commit Adultery ; which muſt be acknow- 
ledg'd to affect the Man, as well as the Woman, 
« And therefore, ſay they, if the Prohibition 
* lies on both Parties, the Husband muſt be guil- 
* ty of Adultery, whenever he receives into the 
* Covenant of Marriage, or into the Poſſeſſion 
cc of his Bed, another Woman, againſt the Cone 
© fent of Her to whom he firſt plighted his Faith, 
« and gave the Power over his Body i. 

In return to this Argument, Antonius Mat- 
theus k, the Civilian, affirms, that Adultery 
cannot be committed, either by Polygamy, or be- 


* Add. Abrah. Roger. de Bremin. p. 1. c. 13. & Alex. de Rhodes Itinerar. p. 2. c. 11. Add. Nouv. Memoires de Ia Chine- 


Tom. 2. I. 4. & WII I. BoSMAN“'s Voyage to Guinea, Lett. 19. 


Ly SER US's Book, entituled, Polygamia Ti riumpbatrix. 


c Add. Lib. 45. t. 1. I. 121. f. 1. D. de Verb. Obligat. 


H. Steph. 


a Eſpecially, if they imitate Zenobia, Queen of the Palmyrenes, who would not admit the Embraces of her Husband upon 
any other Account, than the obtaining of Children. Trebe/l. Pall. in xxx, Tyran. cap. 30. 


The Perfan Wives take their turns and Courſes with their Husbands. 


& Mr. BAY L E's Nouvelles de Avril, 1685. as allo 


| b Gen. xxxi. 50. 
Herodot. Thalia, pag. 120. Ed. 


d See Gene/. Xxx. 15, 16. 
e Aſfinar. Act. 5. Sc. 2. Add. 


lib. 48. t. 5. I. 13. f. 5. D. ad L. Jul. de Adult. & ad eam Grot. in Flor. Sparſ. ad Jus Fuftinian. Women are ſeldom ſo very 
ambitious of Honour, as to be ſatisfied with the Excuſe which Ælius Verus (in Spartian) gave his Lady, when ſhe complain 'd 
of his Miſtreſſes: Give me leave, ſays he, to ſatisfy ny Inclinations by ſome other means: A Wife is a Name of Dignity, not of 


Pleaſure. Add. Plaut. Mercat. Act. 4. Sc. alt. Gratian, Cauſ. 32. Qu. 6. c. 2, c. 
Supplic, ver. 40. That Women who are wiſe, will tranſa every Thing by Men. 


f Tis a Saying of Euripides in 
s Vid. Benzo, Hift. Nov. Orb. p. 1. c. 37. 


b The Reaſons urg'd by Diony/: Godofred. ( ad Lib. 1. t. 9. 1. 7. C. de Judæis, &c.) will be found upon Examination, very 


flight and trivial. i” Gratian. Cauſ. 32. 


Quzſt. 5. cap. 1g, 16, 23. 


Vid. Bœcler. ad Grot. I. 2. c. 5. ſ. 9. Hobbes 


hath made ſome kind of | Reply to this, in his Sixth Chapter 4e Cive, ſ. 16. and in his 14th Chapter, / 9. which we ſhall elſe- 
where take occaſion to examine in lib. 7. c. 1, 


* De Crimin. ad L. Jul. de Adulter. c. 1. ſ. 13. 


tween 


Cn Ap. I. 

tween a married Man and an unmarried Wo- 
man a, but only. with another Man's Wife b. 
Nor will he allow every Violation of the Mar- 


riage-Covenant to be che Sin of Adultry : For 
we never call him an Adulrerer, who maliciouſly 


forſakes his Wife, who refuſeth co give her Main- 


tenance, and the like; yer ſuch a Man, with- 
out doubt, breaks his matrimonial Faith. He! 
adds, © altho' it be unjuſt in the Husband, to 
te require a ſtricter Chaſtity of his Wife, than 
ce he practiſeth himſelf; yet this by no means 
proves the Sin on both ſides to be equal. For 
© every one knows, that the Wife is, upon many 
Accounts, oblig'd to a much ſeverer Degree 
* of Moderation and Purity; in regard, as well 
« to the Modeſty of the Sex, as to the Danger 
« of confus d Amours, and of a ſuppoſititious 
cc Breed; as likewiſe to prevent the Scandal her 
c Lightneſs would bring, not only on her own 
« Family, but on the Government under which 
&« ſhe lives. For if it be reckon d ſo very diſgrace- 
« ful to be born of Parents, one of whom is a Na- 
« tive, the other a Foreigner, in ſo much that in 
© moſt Countries a Name of Reproach is fix'd on 
6 Perſons of this motly Race; how much fouler 
cc an Infamy would it prove, as well to the whole 
« State, as to particular Men, ſhould it be left 
© uncertain, whether the Subjects are born in A- 
« dultery, or in lawful Marriage? In Leviticus © 
e Adultery is defin'd, The coming to another Man's 
&« Ipife, the polluting another Man's Bed. Nor can it 
© on any account appear probable, that a Law 
« againſt Adultery, directed to a People who a- 
© ually uſed Polygamy, ſhould forbid this Pra- 
cc ice, without declaring as much in expreſs 
© Words. Thoſe Expreflions of holy Scripture d, 
ce and of the primitive Fathers e, which ſeem to 
© make the coveting, or deſiring another Man's 
« Wife, to be Adultery, are to be underſtood in 
te the ſame Senſe, as when he that hates bis Bro- 
e ther f, is ſtil'd a Murtherer.“ 

Others chooſe to anſwer thus, The Com- 
© mandment alledg'd doth indeed bind Men, as 
© well as Women: And therefore for one Huſ- 
© band to diſhonour another's Bed, is no leſs ſin- 
“e ful, than for a Wife to defile the Bed of her 
* proper Husband. But then Polygamy doth not 
© make the Husband guilty of this Treſpaſs a- 
& gainſt his Neighbour. Ir is true, if in the Ori- 
4 ginal Contract between the Parties it was ex- 
© preſly provided, that the Man ſhould transfer 
© the whole Power over his Body to the Woman, 
© then in caſe he brings an Uſurper to her Bed, 
© whether under the Name of an Harlot, or of a 
« Wife, he certainly violates his Faith given in 
ce the former Matrimony. But we have no ſuch 
Charge of Perjury to lay againſt him, if at che 
< firſt Marriage he reſerv d to himſelf the Liber- 
« ty of adding a ſecond Conſort, as a Partner to 
© her whom he then receiv d. Nor can he be ſaid 
© to defraud her, in as much as he bargain'd to 
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2 allow her only a Share in himſelf,” To this it is 

reply d, That we muſt not ſuppoſe the Woman would 
thus conſent to her own Loſs and Injury, unleſs either 
compell d by Force, or Fear, or moved by Weakneſs and 
Defect of Fudgment ; neither of which Cauſes are able 
to found a Right in the Man. But the Aſſærtors of 
the other Opinion will not grant, that there is 
any Injury in the preſent Caſe. © All the Right 
and Title, ſay they, that one Perſon can have 
* to the Body of another, muſt ariſe from Cove- 
* nant, and from the Conſent of thar other Par- 
*ty. And conſequently, if ſo much be per- 
* form'd, as was fairly covenanted for, there 
* ought to be no Complaine of Injurious deal- 
ing. It is no good Conſequence to ſay, that 
* becauſe, in juſt and true Matrimony, the Huſ- 
band receives the full and perfect Poſſeſſion of 
* the Wife; therefore the Wife obtains the ſame 
** abſolute Title to the Husband. Nor will ſuch 
* an unequal Covenant: prejudice the natural 
* equality of Mankind: For to ſalve this, it is 
not neceſſary, that the mutual Performances 
* amongſt all Perſons ſhould be exactly alike: If 
* ſo, it would berepugnant to the Law of Nature, 
* that one Man ſhould be born a Prince, another 
* a Subject, and both by virtue of an antecedent 
human Covenant, not made by themſelves, but 
Aby others. Will any one be ſo extravagant as 
* to maintain, that tis a Breach of natural Equa- 
* licy, unleſs the Wife be allow'd her Turn of 
Governing, as well as the Husband ? And there 
eis the ſame Difference obſervable in the Care 
of the common Off ſpring : How little Trou- 
* ble doth cis bring to the Father, in compariſon 
* to the grievous Pains undergone by the Mo- 
* ther? Would it not be a moſt ridiculous Propo- 
ce ſal, for the Women of State to deſire a Part in 
* theſupreme Adminiſtration ? And yet we muſt 
* not ſay, that the Men are guilty of Injury and 
* Tyranny for excluding the fair Sex from this 
* honourable Privilege. Should any People be 
ce of ſuch a Temper, as to deſire the Eſtabliſh- 
© ment of a ſtriker Government{(which the bold- 
er Patrons of Liberty are wont to call, the Treat- 
ce ment of Slaves) if they too freely indu ge the 
« Reins to the new Power, they act fooliſhly, 
« and tranſgreſs that ruling Prudence, which is the 
ce beſt-lov'd Siſter of natural Law. So that to 
“ commilſerate the Condition of the Wives in 
« Turky, &c. is as abſurd and impertinent, as to 
« beſtow our Pity on Husband men and Artifi- 
« cers, and condoling with them, that they 
« ſhould be ſo unfortunate, as to live in more 
« uneaſy Circumſtances, than the Nobiliry. The 
« Reaſon why a Husband cannot honeſtly admic 
« another Man to partake of his Bed, is built up- 
« on a different Bottom. On the whole it may 
cc be concluded, that a Woman lies under no re- 
« ſtraint of Conſcience, from agreeing to this 
« Kind of Matrimony, in a Country where the 
« Practice ispublickly receiv'd. Eſpecially, ſince 
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go the Digeſts ſpeak, Periniquum videtur efſt, ut pudicitiam vir ab uxore exigat, quam ipſe non exhiteat. Lib. 48. tit. 5. 


Ad Leg. Jul. de adulteriis coercendis, Leg. 13. $ 5. 


a 8. 12. v1.6, DF. 


Uxor. ſue. FI John iii. 15. 


ä : © Levit. xviii. 20. xx. 10. Pr. 
| duced by Gratian, cap. 3, 4. & 1. queſt. 4. cauſ. 32. & c. 5. quæſt. 6, caul. eadem. C. 4. 10. De eo gui cagnov. Conſanguin. 


4 Matt. v. 28. e Pro» 


* 
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i owing his Favours to athes befides her, r 
s Ot 


if it were in any degree Vicious, yet the bare 
© Force of the —_ Sex could _ prevail 
© to the beating down a publick Cuſtom; nor 
* would all of them join in the Attempt: Some 
© being ever more kind and friendly than others, 
and more unwilling to engage againſt the 
Men 2. The Example of the Heathens, 
c and of the Mahometans (who are allow'd four 
* Wives, and as many Concubines as they can 
maintain) may indeed be of no great Force 
* in the Argument; becauſe it appears, that thoſe 
People are guilty of many Violations of the 


Law of Nature; but the Polygamy of the Fa- 


* thers, under the old Covenant, is a Reaſon, that 
äingenuous Men muſt confeſs to be unanſwerable. 
As to the Saying of the Apoſtle, 1 Cor. vii. 4. 
it doth not ſeem to reach the primary Deſign 
and Uſe of Matrimony, but only the — 


* and indirect End, the avoiding Fornication : which 


End belonging in the ſame degree to the Man 
* and to the Woman, Humanity and Equity en- 
* join, that the ſame Proviſion ſhould in this re- 
* ſpe& be made for both Parties; and then it 
* follows, that the Husband ought not to deny 
* his Wife conjugal Favours. But the communi- 


© here ſeem to be forbidden. | 
XIX. However it be, this is very clear and cer- 
tain, that the moſt decent, the moſt proper, and 
the moſt peaceable Way of Wedding is, for one 
to live contented with one. This then is, without 
all doubt, to be eſteemed the higheſt, and the 
moſt perte& Kind of Matrimony ; and the Laws 
and Conditions of it are moſt religiouſly to be ob- 
ſery'd, as well by the Husband, as the Wiſe * +. 
It is worth remarking, that where ſeveral Wives 
are allow'd to one Man, he ſeldom fails to 
ſingle out a Beloved, whom in all reſpe&s he pre- 
fers to the reſt b. Thus Nature it ſelf ſeems, out 
of Multitude, to lead us into Unity. Tis a wiſe 
Obſervation that of Saluſt *, The Relation, ſays he, 
of a Son-in-law, is but ſlightly eſteem d among? the 
Numidians, and the Moors *: And the reaſon is, 
becauſe they marry each as many Wives, as they 
think agreeable to their Fortune and Grandeur; ſome 

en, ſome more, and their Princes with a far wider 
Liberty. Thus the Mind is divided and diſtracted 
with Number, and all are deſpis'd, becauſe all cannot 
be lou d c. | . 

Erotius 4 aſſigns theſe Reaſons for the 
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Euripid. Andromach. v. 464, Cc. 

Ou mT A di 

Ale imaviow Ce, 

| Ove! uννè nene aß ut, 

£ gov ola, 

ao priic T6 NuTas, 

Thy pier ht FippaTw e Jewore 
Axe iD, Way det. 


Ne'er will I commend ER. 
More Beds, more Wives than one ; nor Children curs'd 


With double Mothers, Banes and Plagues of Life. 


Let each good Man poſſeſs his ſingle Bride, 
And check the Intruſion of a Rival Dame. 


XY” 2 ˙»— — H 2 — 
. 


Hocratet Nicol. p. 59, 60. Edit. Pariſ. I cannot but greatly condemn thoſe, who having entred upon a Married State for their 
«+ whole Life, neglect afterwards to ſtand to the Agreement; but giving a Looſe to their Pleaſures, injure thoſe dear Partners, 
« from whom they expect nothing but Kindneſs and Comfort. In other Bargains, they are wont to practiſe Juſtice and Honeſty, 
« and yet make no ſcruple to violate the nuptial Contract, which ought to be ſo much more ſtrictly obſerv'd than all others, as 
* it is of more ſacred Obligation, and of nearer and more important Concern.” — 


Plaut. Mercat. Act. 5. Sc. 1. v. 8. | 
A good Wife is contented with one Husband, 


Nam uxor contenta eſt, guæ bona eft, uno viro; 
Dui minus vir und uxore contentus fiet ? And why ſhould not an Husband with one Wife? 


_ Plutarch. de Pracept. Conjugal. They ſay, that a Cat, upon ſmelling certain Eſſences or Perfumes, is driven to Madneſs. 
«© Did the ſame Effect hold in Women, ought not Men to abſtain from uſing ſuck Perfumes, rather than cauſe ſo great Misfor- 
<«« tunes for the ſake of a worthleſs Pleaſure? Why, the Diſhoneſty of a Hausband is as likely a Means to throw his Wife into 
Diſtraction, as the moſt offenſive Smell could be: And conſequently, it is moſt unjuſt, on the account of an idle Satisfaction, to 
ce bring ſo grievous Affliction on an innocent Perſon; and not rather to preſerve the Nuptial- Bed uncommunicated and unſtain'd.“ 

3 Ciytemneſtra in Eurip. Electra, v. 1035, Cc. | | | 

use i? , ved, d Meg Mie". Nomen are Fools : "tis own'd; and by a Woman: 
Or i we, aeg mr one, But when Men take Advantage of the Folly, 
n r 
e T 125 o wonder if the es return the Wrong, 
Did ans. 260 4, 9 Seek out new Mates, and practiſe as they're taught. 

4 Saluſt's Words are, Etiam antes Fugurthe filia Boccho nupſerat. Verum ea neceſſ tudo apud Numidas, Mauroſque levis duci- 
tur, quia ſinguli pro opibus, quiſque quam plurimas uxores, denas alit, _w alii habent, ſed Reges eo amplius. Ita animus mul- 
titudine diſtrabitur, nullam pro ſocia obtinet, pariter omnes piles ſunt. In Bell. Fugurth. c. 82. 1 

s Claudian de Bello Gildon, ver. 442. makes this Reflection on the ſame People of Africa: 

— Connubia mille: A Thouſand nuptial Bands they wear, 
Non illis generis nexus, non pignora cure 3 Blood is no Union, nor their Race their Care; 
Sed numero languet Pietas. But Love expires in Number..- _ 


6 We may here add the Reflexions of the famous Mr. BayLe, in his News-Letters upon the Occaſion of F. Maimbourg's cri- 
tical Hiſtory of Calviniſm. It is certain from the Experience of all Countries, where Polygamy is allow'd, that the Peace of 
Families is not ſo great in them, as among Chriſtians. And as for thoſe Banterers, that would have Women to be taken upon 

al, and if Men did not like them, leave them: I anſwer them, That if this Liberty were permitted Husbands only, twould 


| be unjuſt and if it were granted to both Sides, the Husbands would be catch'd; for when they would keep to their firſt Mar- 


ket, their Wife would not agree to it, and ſo they'd ſee themſelves obliged to leave Things as they were, to avoid greater Trou- 
ble. --As a Servant never does his beſt but for two or three of the firſt Weeks, ſo it would be in the Service of new Huſ- 
bands, who take Wives upon tryal. Women would not paſs all their youthful Days in ſuch Tryals. This being ſo, our Ban- 
terers would get ſo little by it, that they'd find it the ſhorteſt and beſt way to keep to the Chriſtian Inſtitution, tho' there were no 
Command from God to authoriſe it. Lett. xxii. | | | | 177 


2 Jſaiab iv. 1. b Geneſ. xxix. 29. Deuter. xxi. 15, Ether ii. 17. Cant. vi. 7, 8. ce To the ſame purpoſe 
Anm. Marcellinus (l. 23. e. 12.) ſpeaks of the Parthians, Meir Affection grows cool and languid, by the unbounded Variety they 
make uſe of. in their Pleaſures... 4 De Perit. Rel. Chriſt. Procop. op Vandal. J. 2. Be Ye concern & for your Children, 
fay the Barbarians, who are chain d to the Neceſſity of a fingle Bed: As for Us, who, if we pleaſe, can have Fifty Brides together, 
ve are in no fear of wanting Poſterity. Eurip. om. v. 177, &ce | 


Reception 


4 


Reception of fngle Marriage amongſt Chriſtians; 
That the Wife, beſtowing herſelf entirely on the Huſ- 
band, may receive the equal return of his whole Heart 
and Affection: That the Family-Afairs may be car- 
ried on with more regularity under a fingle Miſtreſs; 


and that many Mothers may not create Feuds and 


Ouarrels amongit the Children. To which we may 
add, that after the ſufficient Multiplication of Man- 
kind, Polygamy ought, amongſt all Nations of to- 
lerable Civility, to be reſtrain'd on this politick Ac- 
count, that by too great a Number of -Children 
the nobler Family muſt in time be reduced to Po- 
verty, the meaner to Beggary, and the State op- 
preſſed with an idle Swarm of baſer  Populacy : 
which if not prevented and thrown off (as it can- 
not always be) will at length overturn all Order and 
Government, and fink the Commonwealth under 
its own. Weight. We are told that the Turks 


themſelves, in the Point of Marriage, do not now 


take the ſame Liberty as they formerly us'd, and 
as their Law allows: The Cauſe of which al- 
teration is, not perhaps ſo much the Increaſe of 
beftial Luſt amongſt them, as their Experiences of 
the Inconveniences and Miſchiefs attending Poly- 
amy. N bY 

: XX. Another Controverſy, no leſs warmly 


manag d, is, Whether Matrimony, by the Law of 


Nature be a Society, or Partnerſhip, capable of 
being diſſolv d; and conſequently, Whether Di- 
vorces be by the fame Law allowable ? And 
here we ſhall take the ſame Courſe as before, to 
lay down the Streſs of what both Parties urge 
upon the Point, leaving the conſiderate Reader'ts 
paſs Judgment for himſelf. Firſt of all, it is ta- 
ken for granted, that according to the common 
nature of Covenants, one Party cannot recede, 
unleſs the other hath either broken the Agree- 
ment, or elſe yielded his Conſent to this Releaſe. 
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It will therefore be repugnant to the Law of Na- 
ture for either of the married Couple to depart 
from the other unconſenting; only for the Im- 
provement of Condition, or Satisfaction of Hu- 
mour, without being able to alledge any Breach 
of the matrimonial Pact on the other's fide. Nor, 
can the * Indulgence of the Roman Law b, 
in ſome Caſes of Partnerſhip, be brought to ju- 
ſtify a Deſertion of this kind. For, beſides that 
the relinquiſh'd Party is moſt certainly enda- 
mag'd *; an Union enter'd into upon account 


of Gain, may much more eaſily admit of Sepa- 


ration, than this moſt ſtrict and ſacred Tie be- 
tween Man and Wife. For in Marriage the 
Parties acquire a Right over the Bodies of each 
other, which ought not, on either fide, to be ta- 
ken from them againſt their Will. 
tho' there ſhould be a mutual Conſent of the Par- 


ties, yet it would be both indecent and unſafe to 
allow the diſſolving of Marriage, 


without 
very weighty Cauſe: In as much as this Liberty 
of frequent Divorces muſt exceedingly ſhock the 
Strength, and Credit of Families ; and the Grace 
and good Order of the whole Common- 
wealth e. And the ſame Reaſon will hold in 
Eſpouſals, which although no farther Progreſs 
hath been made in order to their Conſummation, 
yet ought not to be broken off by the Act and 
Motion of the Parties contracted, unleſs ſome 
extraordinary Occaſion fall out; or ſome of 
thoſe Conditions are found detective, on the 
ſuppoſal of which the Validity of the Covenant 
dependeth 4. © Dionyſus Halicarnaſſeus exceed- 
ingly commends the Inſtitution of Romulus, by 
which he order d one fort of Marriage , 
folemniz'd with the greateſt Ceremony, to be 
incapable of Divorces. This Law ( ſays the Hi- 
ſtorian ) engaged the Wives (who had no Re- 
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The Words are, Sed 2tfi convenit, nt intra certum tempus ſocietate abeatur, & ante tempus renuncietur, poteſt rationem ba- 


bere renunciatio. 


And indeed, 


* They ſuppoſe on the contrary, that he that withdraws, doth it either becauſe the other Party hath broken ſome Condition, 
to which he was obliged by the Contract; or becauſe he hath ſuffered ſome Wrong, Nec tenebitur pro ſocio, qui ideo renun- 
ciavit, quia conditio quedam, gud ſocietas erat coita, ei non præſtatur; aut quid, fi ita injurioſus & damnoſus ſocius fit, ut non ex- 
pediat eum pati? Digeſt. ibid. ODE 
The very Nature and End of that Society proves, that it ought to continue a long time; for we marry not only to have 
Children, but to bring em up. Now a Woman is capable of Conception, and uiually finds her {elf big a conſiderable time 
before a Child which is born, is able to provide for its Needs; ſo that the Husband ought to remain with her till her Children 
are grown up, and of Age to ſubſiſt, either of themſelves, or with ſuch Goods as he gives them. We lice, that by the admi- 
rable Wiſdom of the Creator, this Rule is conſtantly obſerv'd by the Creatures deſtitute of Reaſon. Among the Beaſts, which 
feed on Graſs and Herbs, the Society of the Male and Female remains no longer than the time of Copulation ; becauſe the 
Milk of the Dam is ſufficient to nourith the Young, till they can feed upon the ſame Herbs. But as to Lions, and other Beaſts 
of a Prey, ſeeing the Dam is not able to provide for her young Ones, the Male alſo hunts for them. We may obierve the 
ſame thing in all Birds, unleſs it be tame Fowl, who live in ſuch Places as afford them plenty of Food. But tho' the Con- 
jugal Union of the Husband and Wife continues longer than that of other Creatures, yet there is nothing in that Union (as I 
think) that can require them to remain together all their Lives, after they have brought up their Children, and put them into 
a way of Living: That depends, as all other voluntary Engagements do, upon the Contract of Marriage, unlels they live in 
ſuch a State where the poſitive Laws command, that that Contract ſhould be for Life. This is taken out of Mr. Locx's Treatiſe 
of Government, Part. IT. Cap. 7. 5 2, c. See 40% ALGERNOON S1DNEY's Diſcoarſe of Government, Chap. 2. $ 4. 
in fin. | | 
+ This would produce many Adulteries ; for a Man, who in his Anger, or ſome other Paſſion, hath put away his Wife for 
a ſmall Cauſe, may be reconcib'd to her, when ſhe is married to another, and the Familiarity he has had with her, may eaſily 
afford him a means to maintain the antient Converſation in private. Beſides, were the Women left thus to the Humour and 
Inconſtancy of Men, what muſt Children ſuppoſe, when they ſee their Mothers expell'd for no Cauſe, or for Trifles? And 
how can they have any Reſpect afterward for them from whom they have receiv'd their Beings? _ 3 

5 The Ceremony was called, Confarreation, becauſe the married Couple, after a ſolemn Sacrifice had been offer'd by the 
Pontiff, who had join'd them with a ſet Form of Words, eat of the ſame Barley-Cake which had been uſed in the Sacrifice. 
See Lis ius on Tacit. Annal. Lib, 4. Chap. 16. | | = 12 

© Dion. Haticarnassevus's Greek is; O 5 % . me m Y⁰ν,j, i mas gau, i dA inden 
inen Vng esel, west da u N N Civ Tejmor, Y rt desc, os d, τ % avagantry R T yubaks xoxrHhe 
Lib. 2. p. 95. Ed. Sylb. e HY 7 | 

It is a moſt barbarous Way which the People of Angola in Africk uſe, to get rid of their vaſt Stock of Men, occaſion'd by 


Polygamy, when they ſell their ſuperfluous Numbers to the Americans for Slaves. v Digeſt. Lib. 17. t. 2. I. 14. pro 
Socis. Vid. Val. Mar. I. 2. c. „„ 4 Add. Gell. I. 4. e. 4. a fu 
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Fuge; nothing to truſt to in Caſe of a Rupture) to 
vield a ready Compliance to the Temper of their Huſ- 


bands: And it obliged the Husbands, on the other younger 
fide, to uſe their Wives as a neceſſary Poſſeſſion, which | 


they could not, on any. account, throw up, or deſert. 
And one may reckon among the chief auſes of the 
Decay and 2 4 7 9 of the Roman State, their 
too frequent Practice of Divorces, either pon ſo 
ſlight Pretences, or upon none at all . Am- 
mianus Marcellinus reports of the Saracens what 
ſeems very agreeable to their barbarous Cuſtoms. 
They hire Wives, ſays he b, to ſerve a preſent 


Turn: And to make ſome ſhew and ſemblance of 


Matrimony, the Woman preſents her Mock-Husband 
with a Spear and a Tent; at the fix d Day, ſbe 
may, if ſhe pleaſeth, break up and ſeek a new Mate. 
Varenius e informs us, that the Dutch, now and 
then, contract this kind of Marriage in Japan; 
having liberty to releaſe themſelves at their leaving 
the Ifland. The like is practis d in many other 
Parts of the Indies, and the Kingdom of Perfia d. 
How vile doth the Roman Liberty appear in Ju- 
venal ©? 9 


Cur defiderio Bibulz Sortorius ardet? 

Si verum excutias; facies, non uxor, amatur. 

Tres ruge ſubeant, & ſe cutis arida laxet, 
Fiant chſcuri dentes, oculique minores ; 

Colige ſarcinulas, dicet libertus: & exi; 

Jam gravis es nobis, & ſæpe emungeris; exi 

Ocyus, & propera; ficco venit altera naſo. 


Theſe Truths with his Example you diſprove, 5 
Who with his Wife is monſtrouſly in love: 
But know him better: For I heard him ſwear. 


*Tis not that ſhe's his Wife, but that ſhe's fair. 


Let her but have three Wrinkles in her Face. 
Let her Eyes leſſen, and her Skin unbra ce; 
Soon you will hear the ſaucy Steward ſay, 
Pack up, with all your Trinkets, and away; 
You grow offenſive both at Bed and Board; 
Your Betters muſt be had to pleaſe my Lord. 
Mr. Deros N. 


For really, as Claudian f obſerves, 


Femina cum ſenuit, retinet connubia partu ; 
Uxoriſque decus matris reverentia penſat. 


A Matron for her fruitful Bed we praiſe : | 


And the Wife's Charms the Mother s Awe repays. 


And how ſcandalous was that Law of Charondas, 


mention d by Diodorus Siculus 8, giving Liberty 


9 Pusy.Syrvs's Latin is, . 252, 425. 
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a new Partner, provided they did not pitch on a 
than the former? | 

. Befides all this, to put away a Wife looks hei- 
nous in the Eyes of all the World, and loads the 
Woman with ſo much Reproach, that it would 
appear moſt Baſe and Unworthy to proceed in fo 
ſevere a manner, unleſs upon ſome extraordinary 
Grounds and-Provocation. And this may extend 
it felf as well to the Buſineſs of Contracts, as of 
the more ſolemn and perfect Marriage. Thus 
when Radigis, in Procopius h. having eſpouſed the 


celebrated Brittia, broke off the Match withour 


being able to allege any Crime on her ſide; the 
Hiſtorian tells us, She, unable to bear the Scan- 
dal, bent all her Thoughts and Reſolutions on Re- 


venge. For Modeſty and Chaſtity are ſo highly prix d. 
and ſo nicely regarded by theſe Barbarians, that a 


Woman turn d off aud deſerted moſt infallibly I:ſeth 


ber Reputation, though her Virtue be really ſafe 


and unſtain d. It was a wiſe and rational Choice, 
when the Daughters of Polio and Agrippa, © ftand- 
ing for the Place of Governeſs over the Veſtal 
* Virgins, the former Lady was preferr d on this ac- 
count; becauſe her Father and Mother had liv'd 
*in a long and peaceable Marriage, without Se- 
i paration ; whereas Agrippa, on the other fide, 
* had filled his Family with Jealouſies and Diſſen- 
. | 

XXI. We are farther to examine, whether we 
may. apply that to Matrimony, which holds good 


in all other Covenants, that in caſe the Heads and 


Conditions, eſpecially the chief of them, are broken 
on either fide, the injur'd Party hath the Power of 
receding from the Agreement. And here we may 
venture to take the Affirmative Part, if the Que- 
ſtion be put concerning the neceſſary and eſſen- 
tial Terms of the Contract. Thus the principal 
Deſign of Marriage is the procuring of Children, 
in order to the effecting 


cation between Husband and Wife. And there- 
fore if we regard barely the Law of Nature, ci- 
ther Perſon may quit and renounce the Relation, 
in caſe the other prove guilty of baſe * Deſer- 
tion, or of volun and obſtinate i Unkind- 
neſs, as to the Affair of the Bed. This laſt O- 


miſſion would bear an Action of Law amongſt the 


Antient Jews k; and the conjugal Debt as well 
as others might be recover d by Proceſs in open 
5 of M 

gain, the Intent of Marriage is not only that we 
may obtain Children, but that we may obtain ſuch 
as ſhall indeed be our own. On this account, 


Habent lacum maledicti cre bræ nuttie, 
Malier, que multis nubit, multis non placet. 


Many Marriages are next to many Curſes. A Woman that marries often, diſpleaſeth often. Tacir. Ann. 2. c. 86. 


Mr. BAR R. NOTES on XXI. 
St. Paul allows a Diſſolution of Marriage, upon this account, 1 Cor. vii. 15. If an Unbeliever (either a Man or Wife of 
a Chriſtian ) departs, let him depart; a Brother, or a Siſter, is not under an Obligation in ſuch a Caſe; i. e. he is not ſo bound 


to him, as either to recall him, or live without marrying. 


» Senec. de Benef. I. 3. c. 16. Who is now aſham'd of breaking the Nuptial Union, when ſo many Ladies of Eminence and 


Quality reckon their Years, not by the Number of Conſuls, but of Husbands ; and are divorc'd in hopes of marrying, and marry in 


hopes of being divarc'd ? b L. 19. c. 3. 
Ville Itin. b. 2. Ep. 17. e Sat. 6. v. 141, &c. 
s L. 12. c. 18. p. 83. Ed. Nhodom. 


© Fapon. C. 13» 


b Hiſt, Goh. 1. 


4 Olear. //in. Perl. I. 5. c. 22. Petrus de 
f In Eutrop. I. 1. v. 72, 73- Add. Martial. L. to. Ep. 41. 


6 i Vid. Plutarch. Amator. p. 769. & in Solon. p. 89. 


Ariftot. Oecon. Lib. 1. c. 4. Diog. Laert. in Pythag. Lactant. I. 5. c. 23. Gratian. Cauſ. 3. Quzit. 5. c. 1, Ce. * Vid. 


Selden. de Uxore Hebraica, I. 3. C., 6, 7. 


ntaigne's Eſſays, L. 3. c. 5. 


« ſays 


Book VI. 


to Husband, or Wife, aſter a Divorce, to chooſe 


which, it is requiſite, that 
there be the neareſt and moſt familiar Communi- 


— Tc. gow” 2 


CA. I. 


« ſays Joſephus, M.ſes abſolutely forbad Adultery ; 
thinking it would be every way more happy, 
tat the Husband ſhould keep the Poſſeſſion of 
his Bed ſecure and undiſturb'd, and that the 
« production of genuine Iſſue would be alike ad- 


« yantageous to private Families, and to the pub- 


« lick State. (Ant iqu. III. 10.) 

Nay, and after this End hath been provided 
for, every honeſt Man is willing to keep his 
Bed to himſelf, and doth not think it either decent 
or ſafe, to take Paſſengers a- board, though the 
Veſſel be firſt laden to his Deſire. Very few Huſ- 
bands have ſo high Notions of Courtlineſs and 
Complaiſance, as to be concern'd at Ovid's Cen- 
ſure, that, | 


Ruſticus eſt nimium, quem Iadit adultera Conjux, 
Et notos mores non ſatis urbis habet *. 


He that won'r lend his Bed's a ſtingy Clown, 
Unpractis'd in the Freedom of the Town. 


It is therefore to be eſtzem'd a juſt Cauſe of 
Divorce, if a Wite voluntarily expoſe her Honour 
to another Man. As on the other fide, if ſhe be 
overcome by the Uſurper, in the way of Force 
and Violence, we can on no Pretence call her Vir- 
tue in Queſtion bd. And though it be commonly 
reckon' d a more heinous Crime, to aſſault her 
Chaſtity thus, by main Strength and Power, than 
to enſnare or betray it by Flattery and Charms; 
yet the Truth is, the former indeed offers the more 
grievous Injury to the Wife, but the latter to the 
Husband . | 

It appears then, that the reaſon why Adultery 
and wiltul Deſertion are accounted ſufficient Cauſ- 
es of Divorce, doth not ariſe from any particular 


poſitive Law of God ( as if theſe two Excep- 


tions were added to that Ordinance which makes 
the Bond of Marriage perpetual ) but from the 
common Nature of Covenants, which is :uch, 
that when one Party hath broken the Agreement, 
the other is no longer oblig'd to keep it. And the 
Force of theſe Cauſes is ſo extenſive, as to juſtify 
the injur'd Perſon, not only in refuſing to coha- 

bit with the perfidious Wretch, bur likewiſe in 
paſſing to a ſecond Marriage ; whatever the Ca- 


As at c. 
2 Amor. J. 3 S1. 4. v. 37, 38. Martial, L. 6. Ep. 90. 


Mzchum Gellia non habet niſi unum, 
Turpe eſt hoc magis, uxor eft duorum. 


Add. Abr. Roger de Bramin. p. 1. c. 13. 


in Hieron. p. 578. L. 48. t. 5. 1. 13, ſ. 7. & 39. princ. D. ad L. Juliam de Adult. lian. V. H. I. 12. c. 47. 
t. 3. I. 1. . 3. D. de Servo Corrupto. To inveigle and perſuade is more than to force and compel. | 


Faler Maxim. I. 2. c. 1. ſ. 4. 
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noniſts urge to the contrary, Indeed thoſe grave 

Proteflors, when they are to gratify a Friend in 
this Point, do not ſcruple to. find out a. way of 
eluding their own Decrees, by declaring the for- 


mer Marriage to have been originally null and 


void ; an Evaſion which they can ground on ma- 
ny plauſible Scruples. | | 

But altho' Marriage be chiefly enter'd into up- 
on the Deſign and Hopes of Children, yer the bare 
Inability of either Parry (otherwiſe fir for a Con- 
jugal State) towards promoting this End, doth 
not ſeem a ſufficient Ground of Separation; in as 
much as it is a thing ſurpaſſing all human Power 
to beſtow the Bleſſing of Increaſe. Yet Carvilius 
Rnga, the firſt Man of the Romans that put away 
his Wife (5 23 Years after the building of the City) 
is reported to have taken his principal Motive from 
the Oath, which the Cenſors required of every mar- 
ried Man, in this Form, Se habere Uxorem libero- 
rum quarendorum cauſa ; That he engaged in that 
Conditicn on the account of Iſſue d. 

XXII. Bur the chief Point of the Controver- 
ſy on this Head is ſtill behind, and may be thus 
ſtated: According to the true regular way of 
contracting Marriage, the Wife conſents to a 
conſtant Cohabitation with the Husband, pro- 
miſing, according to her beſt Strength, to aſſiſt 
and comfort him, as well with Sweetneſs of Con- 
verſe, as with the Participation of Buſineſs and 
Cares; and engaging farther to be guided and 
directed by him, as the Lord and Governour 


of the Family. In requital for which, the Huſ- 


band, on the other fide, is obliged * to pro- 
tet and defend his Wife, to treat her with 
Honeſty and Civility, and to pay her many o- 
ther friendly Regards of the ſame kind. Now 
the Queſtion is, whether the ſignal and enor- 
mous Violation of theſe inferior Duties gives a 
full and fair Reaſon for a Divorce? And here, 
if we regard barely the Law of Nature, ma- 
ny venture to hold the Affirmative. For ſince 
a Father hath the Power of diſcarding an un- 
dutiful Son, who, at leaſt in natural Conſidera- 
tion, ſeems more nearly related to him than a 
Wife ; why may not he baniſh his Wife, as a 
rebellious Member of the Family, when her 
Manners are intolerable *, and her Amendment 

deſpe- 


2 Tis in this ſenſe the Law of the Dige/ts is to be expounded: Perſuadere autem eſt plus quam compelli, atgue cgi fbi parere. 


One Spark ſerves honeſt Gellia at a Time. 
But her two Husbands are a fouler Crime. 


b Add. Valer. Max. 1. 6. c. 1. ſ. 2. extern. Liv. I. 38. c. 24. Xenophon 


c L.1n. 
4 Vid. Gell. I. 4. c. 3. 


| Mr. BAR B. NOTES on N XXII. 
* Thus Achilles, in Homer. Il. 9. v. 340, Cc. ſpeaks; 


H wine eise dN ute im aryromy 
'Alpeidzy ; ire de ms 4e, x) inetepr, 
Tl d Net x, xidtrty. 5 


*The Law of THEO PDOSLuS and VALENTINIAN deſerves to be recited here. They alledge firſt, that the Marriage 
Bonds ought not to he broken without good Reaſon, in conſideration of Children. The Reaſons which they mention, and for 
which they allow the Uſe of that ſharp Remedy, but ſome times neceſſary, are theſe ; If an Husband or Wife are convict - 
ed of Adultery, Aſſaſſinating, Poiſoning, - or Treaſon; if they are Forgers of Wills, Sacrilegious, Thieves of any Sort, 
Harbourers of Robbers; if an Husband has to do with a Whore in his Wife's ſight; if a Woman goes to a Feait with 

unknown Perſons, without the Knowledge and Conſent 8 her Husband, and if ſhe lies abroad without very good m 
| | 888 


The Wiſe and Good will cheriſh and defend 
The Partner of their Bed, their neareſt Friend; 
Their ſecond Self. 
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deſperate? Eſpecially * if we refle& on the Re- 
mark of Fulgentius, that a Wife, the nearer ſhe is 


join d ty Man by the Lau, the more certainly ſhe 
proves to him, either Honey, by the Sweetneſs of her 


Temper, or Poyſon; by her froward and malicious 
Diſpoſition ; being really, either a continual Comfort 
and Refuge, or a perpetua Plague and Torment, 
An honeft Man, ſays old Simonides, can have nothing 
in this World better than a good Nie, nothing worſe 
than a bad One 2. On the other hand, in caſe the 
Husband treats the Wife with unreaſonable Seve- 
rity, and denies her the Reſpe& due to her Sex 
and her Relation, ſo as to ſhew himſelf, not fo 
much a kind Partner, as a troubleſome and vexa- 
tions Enemy, it - ſhonld ſeem very equitable, that 


ſhe might be relieved by a Divorce b. 


Another Scruple immediately ariſeth upon this, 
Whether it be allowable, by the Law of Nature, 
on the account of intolerable Manners, or of 
barbarous Treatment, entirely to diſſolve the 
matrimonial Bond ? or, Whether the other con- 
jugal Duties, as the Propagation of Race, Oc. 
may nor ſtill be continu'd, though the cohabiting 
in the ſame Family be broken off? In as much as 


the former Covenant, bearing a regard to Chil- 


dren, ſeems to be Eſfential to Matrimony, the 


latter only Additional. Thus much then is cer- 


tain, that ſeveral Pacts may be made between the 
faid Parties, under this Condition, That in caſe 
one of them ſhould be violated, the others ſhall 
nevertheleſs ſtand Good. Nay, one and the ſame 
Pa& may be divided into many Heads, and Pro- 
viſion may be made, that although one of the 
Heads be tranſgreſs d, yet the Parties ſhall pro- 


'ceed in performing the reſt. If the Marriage 


was contracted under ſuch.a Form, it ſeems rea- 
ſonable, that the Wife, although ſhe hath by her 
unpeaceable Carriage forfeited her Title to a 
continual Cohabitation, yet may ſtill lie under 
the Force of that Part of the Covenant, which 


obligeth her to conſult Succeſſion. But, becauſe 


it is by no means probable, that ſhe, who is un- 
fit for the firſt of theſe Privileges and Duties, 


Boox VI. 


ſheuld with any Convenience be admitted to tlie 
other; that a Man ſhould deſire Iſſue by the ſame 
Woman, whom he is conſtrain'd to hate: and 
not rather entertain an abſolute Averſion to the 
Body, which lodgeth ſo froward a Gueſt: It is 
the common and regular Practice for the Parties 
to contract, by one and the ſame Agreement, 
for their living together, and for their mutual 
Care of Poſterity : And thus the two Condi- 
tions are in ſo cloſe a manner united and interwo- 
ven one with the other, that in caſe either be 
broke, both naturally fall aſunder. It is therefore 
contrary to the Law of Nature, that the Reaſon 
before alledg d ſhould cauſe a Separation from Bed 
and Board, and yet continue ſome part of, the 
Marriage Obligation, ſo as to hinder. the Partics 
from diſpoſing of themſelves another way. Un- 
leſs ſuch a Separation be enjoin'd only for a time 
as a Puniſhment to obſtinate Perverſeneſs, and to 
try, whether there is any probability of Reform- 
ing. For it is abſurd to ſay, that the Tie of a 
Covenant remains in force, whilſt no part of the 
Debt arifing from that Covenant can, or ought to 
be diſcharg d. And tho' we ſhould acknowledge, 
that the Party, who gave Occaſion to this Miſ- 
chief, is juſtly enough puniſh'd, yet the innocent 
Party is in the mean while injured, ſuffering thus 
for the Fault of another, and being oblig'd to live 
in a State of Celibacy, probably inconvenient, per- 
haps intolerable. 3 
Thus far then, in the Conſideration of natural 
Law, the Man and the Woman are upon the ſame 
Ground. And for this Reaſon Plutarch © calls 
that Order of Romulus, pod e, very hard and 
ſevere, which forbad a Woman to deſert and turn 
off her Husband, yet gave the Husband leave to 
diſcard his Wife, either upon her poiſoning the Chil- 
dren, counterfeiting the Keys, or committing Adul- 
tery l. Amongſt the Athenians we find either 
Party might upon ſufficient Cauſe, ſeparate < 
from the other: Though they diſtinguiſh'd theſe 
two kind of Divorces by different Names. For a 
Man to put away his Wife was term'd emom:purew; 


ſons, or is preſent at Plays at her pleaſure ; if an Husband lays Snares for his Wife's Life, or ſhe for his; if an Husband beats 
his Wife. The Words of the Law are: So/utionem Matrimonii difficilierem debers eſſe favor imperat liberorum. Cauſas autem 
Repudii hac ſaluberrims Lege apertius fignamuse Sicut enim fine juſta cauſa difſolui matrimonia juſto limite probibemus, ita ad- 
vers neceſſitate preſſum, vel preſſam, quamvis infauſto, attamen neceſſario auxilio cupimus liberari. Si qua igitur maritum ſuum 
adulterum, aut homicidum, aut veneficum, aut cert? contra noſtrum imperium aliguid molientem, vel” falitatis crimine condemna- 
tum invenerit, fi ſepulchrorum difſolutorem, fi ſacris edibus aliguid ſubtrahentem, ſi latronem, vel latronum ſuſceptorem, vel 


' abattorem, vel plagiarium, vel ad contemptum ſui, domitſve ſug, ipsa inſpiciente, cum impudicis mulieribus ( quod maxim? 
etiam caſtas exaſperat ) cætum ineuntum, fi ſuæ vitæ venino, aut gladio, aut alio fimili modo inſidiantem, fi ſe verberibus 


que ingenuis aliena ſunt ) adficientem probaverit ; tunc repudii auxilio uti necefſarid permittimus libertatem, & cauſas 
diſidii Legibus comprobare. Vir quogque pari fine claudetur nec ullo modo expellat Fugalem, niſi adulteram, &c. 
aut extraneorum virorum, ſe ignorante vel nolente, convivia adpetentem, aut ipſo invito, fine juſta, & probabili cauſa foris ſcilicet 


| pernoctantem, vel Circenſibus, vel theatralibus ludis, vel arenarum ſpectaculis in ipfis locis, in quibus hæc adſolent celebrari, j# 


frohibente, gaudentem, &c. Cod. Lib. 5. tit. 17. De Repudiis & Fudicio de moribus ſublato, Leg. 8. 
= V- Fulgent. Mythol. lib. 1. Simoniden inter Poet. Lyric. Edit. H. Steph. p. 227. Euripid. Oreſt. v. 602, &c. 


Bleſt is the Man, and ſweetly runs his Life 
Where ſmiling Fortune ties the nuptial Band; 
But he whom inauſpicious Hymen joins, 
Wretched abroad muſt prove, and curs'd at home. 
b Add. L Theod. lib. 5. t. 17. 1.8. C. de Repud. In the Life of Rom. p. 89. See Mr. Dacier's Note upon 
the Place. 4 Euripid. Andromache. v. 672, c. n 5 


Whether the Man from a Diſloyal Dame, 

Or the Chaſt Dame from an Injurious Man 

Suffers Reproach ; each finds a juſt Relief. 

Him his own Strength can vindicate; and Her 
Parents and Friends combin'd prote& from Wrong. 


Potter. Archeol. Grœc. lib, 4. c. 12. 


Ca Ap. I. 


for a Woman to quit her Husband, was &-72A&n\ice 
The reaſon of this variation in Terms is manifeſt; 
the Woman was recciv'd into the Man's Family, 
and therefore ſhe could not properly '&Tomt pune, 
ſend him away, or move him out of the Houſe, tho 
ſhe might, 2moAc:mew, forſake him, and retire to 
2 place of Eaſe and Sec -j | | 

We have only this to obſerve farther, that upon 
whatever Reaſons Divorces are tolerated in a Com- 
monwealth, it is highly expedient, that the Cauſe 
be heard and approv'd by the proper Magiſtrate; 
and that a Point of ſo very great weight and 
moment be not left to be decided by the private 
Conſcience and Diſcretion of the married Pair. 
For, the Reaſon which Bodinus 2 offers to the con- 
trary, Becauſe this publick way of proceeding muſt 
neceſſarily impair the Credit and Character of one of 
the Perſons, doth not ſcem to conclude with any 
Force to the purpoſe b. | ah 

XXIII. With regard to the divine Law, either 
as. originally declar'd, or as renew'd by our Sa- 
viour, the Difficulty is much greater. This is e- 
vident, the Fews thought Divorces not only per- 
mitted, but commanded ( in caſe the Wife 
diſpleas d her Husband) by the 24*> Chapter of 
Deuteronomy. And farther, there is a place in 
Philo Judæus © which ſeems to imply, that 
Barrenneſs was judg'd a ſufficient Cauſe for the 
like Separation. Nor are we to doubt but that the 


thing was frequently practiſed in that Nation, al- 
though their ſacred and profane Hiſtory, for 


more than 700 Years, have recorded none, or 
very few Inſtances of this kind. For it is not 
indeed the Cuſtom to regiſter, in publick An- 
nals, Matters which are done according to ge- 
neral Uſe, but ſuch only as appear {ſingular 
and extraordinary. In Iſaiah d, and Feremiah e, 
amongſt the many Ways of repreſenting and re- 
proving the People's Sins, we find Similitudes 
taken Nom a Divorce, as an Action very well un- 
derſtood by the Vulgar. TFoſephus * takes No- 
tice of it, as a thing very unuſual, and differing 
from the ordinary Law and Practice, that Salome, 
Wife to Coſtobar, Prefect of Idumea and Gaza, 
ſhould ſend a Bill of Divorce to her Husband; 
whereas, regularly, it was not allowable 
for the Woman to leave the Man, unleſs he put 
her away: Excepting only one Caſe, when the 
Husband falſly reported, that 'his Wife did not 
prove a Virgin at their firſt Familiarity ; here the 
Woman had her Choice, whether ſhe would ſtay, 
or depart ; and the Husband, if ſhe choſe the for- 
mer, was oblig'd to keep her 8. ' Foſephus h 
reports the ſame of Herodias, Ariſtobulus's Daugh- 


ter, the Lady who was the Subject of St. John 
Baptift's Reproof i. 
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Bur, that our Saviour abſolutely took away 
this antient Liberty of Divorce, is the Judg- 
ment of moſt Divines ; grounded on Matth. v. 3 2. 
xix. 8, 9, Oc. Mark x. 4, 6, 12. Gretius l is of 
Opinion, that it was, trom the Beginning, moſt 
pleaſing to GOD, that the Bond of Marriage 
ſhould be perpetual ; but, whereas the Old-Co- 
venant-Men were not oblig'd to this Strictneſs, 
our Saviour, under the new Covenant, ratified by 
an expreſs Law what was before moſt agreeable to 
the divine Will. Mr. Selden's Explication | of 
the ſame Places of Scripture is to this purpoſe : 
There were amongſt the Jeus two Sects, the 
* Sammeans and the Hilelians, who maintain'd 
* contrary Notions on the Point before us. The 
former aſſerted, That a Man ought not to quit 
his Wife, unleſs upon ſome Diſcovery of Baſe- 
* neſs and Diſhoneſty : The latter, That any Diſ- 
like taken of the Woman, was enough to juſti- 
* fy a Divorce. Our Saviour then, as an Arbi- 
trator between the two diſputing Parties, de- 
* clares in Favour of the Sammeans ; That it was 
not Lawful upon flight Pretences, to diſſolve an 
* Union inſticuted by GO D himſelf; but only 
* upon the commiſſion of foul and ſcandalous 
* Crimes, comprehended, according to the Ge- 
* nius of the Hebrew Language, under the ge- 
* neral Term of Fornication n. He adds, that 
amongſt the moſt antient Chriſtians, Adultery was 
not eſteem d the only lawful Cauſe of Divorce: 
As appears from L. 8. C. de Repudiis, enacted by 
the moſt Religious of all the Emperours. Till 
by the Superſtition and the Corruption of the Pa- 
pal See, the Bond of Matrimony was declar'd In- 
diflolyable during the Life of the Parties. Bux- 
torf n hath endeavourd to make out, contra- 

to the current of the Fewi/b Writers, that in 
the Words of Moſes, Deuteron. xxiv. 1. 2, 3, 4. 
this one Prohibition only is contain d, That a 
Man ſhall not receive again to his Bed a Wife which 
< he hath once put away : But that the Cuſtom it- 
4 ſelf, of putting away Wives, is in that place, nei- 
© ther approv d by Moſes, nor plainly condemn'd ; 
but left as it were indifferent. And, ſays he, the 
* Obſervation of our Saviour, that this Permiſ- 
* ſion was given by Moſes, becauſe of the Hardneſs 
© of their Hearts, ſufficiently makes it appear, that 
* the Moſaical Indulgence doth not amount to an 
Approbation, but ſignifies only a bare Tolera- 
tion, or Connivance, exempting from civil Pu- 
* niſhment 2. | 

XXIV. Mr. John Milton p, provoked, as it 
ſhould ſeem, by the Misfortune of his own Fa- 
mily, hath with great Pains endeavour'd to 
make out, that, even by the Principles of the 
Chriſtian Religion, an intolerable Diſpofftion, a Diſ- 
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i See 1 Sam. XV. 44; and Mr. Ls CLerc's Note upon it. 


2 De Repub. I. 1. c. 2. b Ag. Plat. de LL. I. 11. p. 974. Ed. Mech. Charron de 4a Sageſss, 1. 1. c. 46. n. 12. 
Selden de 55 N. & G. I. 5. c. 7. De Leg. Special. p. 782. B. Ed. Pariſ. Herodot. lib. 5. 1 190. Ed I Stepb. 
the whole Paſſage runs thus ; Men who take Wives, being uncertain of their Fruitfulneſs, if, finding them afterwards to be 
Barren, they do not diſmiſs them and force them to lead a ſeparate Life, are very excuſable; in as much as being won by a 
long Familiarity and a Courſe of mutual Love, they cannot eaſily do Violence to thoſe Affections which are ſo deeply rooted 
« jn their Minds. But they who chooſe Women of known Barrenneſs, ſeeking only, like Beaſts, to ſatisfy their luſtful Incli- 
ec nations, are to be reckon'd amongſt the moſt impious Offenders, as contradicting and oppoſing GOD himſelf, who hath eſta- 
bliſh'd the Laws of human Succeſhon. ws $ Ch Lt. e E366. - f Antig. L. 15. 0. 9. £ Vid. 
Phil. Jud. 4 Special. Leg. p. 789. D. Ed. Parif. k Ant. Jud. L. 18. c. 7. i Matt. xiv. Mar. vi. k L. 2. c. 5. 
. 9. 1 De Uxore Ebrea, |. 3. c. 22. m Vid. Val. Max. l. 9. c. 2. | n De Sponſal. & Divort. 
o Add the excellent Diſſertation of Grotius on this Point, on Matt. v. 31, 32 p In his Book of the Doctrine and Di/- 
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parity, or Contrariety of Mind, is a ſufficient Reaſon 


for Divorce; nay, that Perſons, ſo unhappily pair d 


are indeed under an Obligation to ſeparate. We hope 
we ſhall not ſeem tedious, if we venture to run 
over his chief Arguments. In the firſt place, then, 
he lays down this Aſſertion to build upon; God, 
in the firſt Ordaining of Marriage taught for what 
End he did it, in Words expreſiy implying the apt 
and chearſul Conver fation of Man with Woman, to 
comfort and refreſh him againſt the Evils of ſolitary 
Life : not mentioning the Purpoſe of Generation till 
afterwards ; as being but a ſecondary End in Dignity, 
though not in Neceſſity. Now this Bottom we take 
to be falſe. When God was pleas'd to give Man a 
Helpmeet for him *, and afterwards commanded the 
primitive Couple to increaſe and multiply >, he 
did not hereby ordain two different Ends of Mar- 
riage ; but the latter Words ſeem deſign'd to de- 
{cribe the chief Fruit ariſing (through the divine 
Benediction) from the mutual Aſſiſtance firſt men- 
tion d. And indeed, if the bare Delight of Con- 
verſation had been the principal Intent of the 
Creator, what need was there of a Difference in 
Sex? For take away the Procreation of Off- ſpring, 
together with the Pleaſures which by the Ap- 
pointment of Nature ſweeten and recommend 
it, and Men alone would have been more agreca- 
ble Companions, and more able Aſſiſtants to each 
other. And thus we ſee, that Boys and old Men, 


thoſe who have not felt the Paſſion of Love, and 


thoſe who are paſt it, agree in preferring the 
Converſe of their own. Sex to all the Charms 
and all the Entertainments 'of the Fair. Bur 
Mr. Milion ſeems to dream of ſome more delicate 
and more refin'd Pleaſures; and frames the Idea 
of a Wife ſuitable only to the Genius of a wiſe 
and learned Husband: He would have her able 
to be the Companion of his Studies, or to refreſh 
him with her Wit, when he comes from ſeverer 
- Meditations, to compoſe his Cares with ſweer 
Diſcourſe, and charm away a melancholy Fit. 
Whereas although there is no- confidering Man, 
who would not infinitely prefer the Pleaſure of 
the Mind, to the ſhort and empty Gratifications 
of Senſe: Yet, it is ſo very difficult to find a 
Woman of this philoſophical and elevated Tem- 
per, that there is ſcarce any Man eminent for 
Wiſdom and Learning, who might not ſue for a 
Divorce, on this Pretence, And therefore, if 
there be any Perſon of ſo. mortified a Spirit, as 
to think the continuing of his Name and Race 
ſo mean and worthleſs a Deſign, and who feels 
no Pains, that the Fair only can cure, he ſhould 


on all Accounts be advis d to lead a ſingle Life: 


For, tis no wonder, if Coldneſs and Gravity 
prove ſo ill Companions for Charms and Beauty. 
Laſtly, whatever the Aſſertors of theſe Opinions 


pretend, tis impoſſible they ſhould give any o- 
ther Reaſon, why the Converſation of Women 


was rather inſtituted as a Help for us, than that 
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of Men like our ſelves; except, that Nature hath 
wiſely fix d in the difference of Sex ſweeter En 
gagements, and more peculiar Propenſions. It 


may then, on the whole Matter, be the - ſafer 


way not to endeavour the bringing this high and 
Platonical Strain of Notions into practice (but, 
conſidering the ordinary Temper and Capacity 
of the female Sex) to judge her a very conye- 
nient and proper Partner, who is able to ſuſtain 
a Share in the Concern of Children, both as to 
their Birth and Education, and in the Care of di- 
recting the Family; altho' the be able to afford lit- 
tle Affiſtance in deep Speculations and in ſtudious 
Enquiries. Juvenals Advice hath ſomething in it 
beſides Satyr, . | 


Non habeat matrona, tibi que juncta recumbit, 
Dicendi genus, aut curtum ſermone rotato 
Torqueat enthymema, nec hiſtorias ſciat omnes, 
Sed quædam ex libris, & non intelligat : Odi 
Hanc ego, que repetit volvitque Palæmonis artem, 
Servatd ſemper lege & ratione loquendi, 
Inoteſque mihi tenet antiquaria verſus, 
Nec curanda viris Opicæ caſtigat amice © 
Verba: Soleciſmum liceat fecifſe marito. 

Sat. 6. v. 447, Ce. 


O! what a Midnight Curſc has he, whoſe ſide 

Is peſter'd with a Mood and Figure Bride! 

Let mine, ye Gods! (if ſuch muſt be my Fate) 

No Logick learn, nor Hiſtory tranſlate ; 

But rather be a quiet, humble Fool: 

I hate a Wife, to whom I go to School. 

Who cli the Grammar - tree, diſtinctly knows 

Where Noun, and Verb, and Participle grows; 

Corrects her country Neighbour, and abel, 

For breaking Priſcian s, breaks her Husband's head. 
| _ Mr. DRY DEN. 


= Strabo reports of the. Brachmans, that they 


never communicate their Philoſophy to their Wives - 
leſt, if they prove wicked, they ſhould divulge fome 
Secrets which ought. to have been conceal'd from the 
Profane ; or, if they happen to be goed, they ſhould 
deſert their Husbands. Fur the equal Contempt of 
Pleaſure and Pain, of Life and Death, is. no good 
Principle to fit a Perſon for a Hate of Subjeficn d. 

This Remark will hold good in general of 
Mr. Milton s Arguments, that they prove juſt no- 
thing at all, in caſe it be apparent, that our Sa- 
viour declar d Adultery to be the only ſufficient 
Cauſe of Divorce . To ſeem hard in ſome 
particular Inſtance, is no Obje&ion againſt the 
expreſs Words of a Law. We are not preſently for 
repealing thoſe human Conſtitutions, which ap- 
pearing uſeful and beneficial to the Commonwealth 
in general, do yet turn to the Prejudice of one 
or two private Perſons : Becauſe theſe are look d 
_ as Inconveniences which tis impoſſible to 
avoid. * | + + rk 
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CAP. I. 


The only Point he gains is this, that if the 
Saying of Chriſt will bear another Interpretation, 
ir ſhould ſeem more agrecable to the Goſpel Cle- 
mency and Goodneſs, to ' follow a milder Senſe, 
than that which is at preſent receiv d. The 
whole Strength of his Reaſons may be thus re- 
preſented in ſhort. © Incorrigible Diſparity of 


Mind, or Stubbornneſs of Temper, rendering 


* a Woman unfit to live in Society with ſuch a 
e particular Man, and hindering the chief Bene- 
© fir of Matrimony, mutual Help and Refreſh- 
« ment, is a much weightier Cauſe of Divorce, 
© than any natural Defe&, any Diſtemper, any 
e uncleanneſs of Body; which yet were allow d 
« as lawful Pleas by the Jeuiſ Diſpenſation 2. 
“No Partnerſhip can olige Perſons concern'd, in 
ce Contradiction either to the chief End of its In- 
te ſtitution, or to the Intentions and Hopes of 
cc both, or of either Member. Now it was the 
« Deſign of the wiſe Creator, not to give Man 
« a domeſtick Torment, but a kind Help to join 
* with him, not only in the bringing of Children 
c inco the World, but in the Education of them, 
« and in the whole Buſineſs of Life; which End 
© intolerable Sowreneſs of Temper doth plainly 
« peryert and deſtroy. It looks abſurd and unrea- 
e ſonable, that the Canon Law ſhould without 
« Scruple declare Inpotency a ſufficient Cauſe of 
« diſſolving Matrimony, and yet allow no Re- 
« gard to the Manners and Diſpoſitions of the 
Parties: eſpecially ſince the former may imme- 
« diately be diſcover d; whereas tis uſual craftily 
© to diſguiſe and conceal the latter, till the poor 
« Man runs ignorantly into the Snare, whence 
« he can never be relcas d. It is againſt the Law 
“4 of Charity: nay, it is moſt barbarous and inhu- 
© man, to confine and chain down a Man to ſuch 


« Miſeries as are not to end till his Death; and 


„ which would admit of an eaſy Cure, did not 


© the Severity of this poſitive Ordinance; ſtand in 
© the way: in as much as God Almighty, in his 


«© Laws and Commands, ſeems to have mercifully 


© accommodated himſelf to the Infirmity of hu- 
* man Nature. The Holy Scriptures preſcribe 
« Matrimony, among other Reaſons, for the a- 
© voiding of Temptations to Incontinence. But 
* now the Man who can find in Marriage no Reſt 
« or Comfort to his Mind, who is perpetually 
c teiʒ d and diſturbd by an untoward Partner, 
© muſt needs be aſſaulted with ſtronger Tempta- 
© tions, than if he livd in Celibacy. For his 
4 Heart will be ever full of Diſcontent; and be- 
* cauſe his Wife is ſo unpleaſing an Object, he 
« will ſeek to beſtow his Love and himſelf elſe- 
“here. Maimonides, amongſt the Reaſons of 
© the Law about Divorce, aſſigns this for one, 
That the Peace and Tranquillity of particular 
Families might by this means be the more 
* ſarely preſervd b. Which Reaſon affecting 
* Chriſtians as much as Jews, it cannot ſeem pro- 


a Deuteron. xxiv. 1. 


Divine Ordinance of Divorces, either to curb the Pride of Women, or to reſtrain the Anger and Violence of 
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bable that G OD deſign d to lay a heavier Yoak 


* on the former, than on the latter ©. We are 
* commanded in Holy Scripture to remove from 
us all Obitacles of Piety: Amongſt the chief 
* of which we may fairly reckon the Froward- 
* neſs of an incorrigible and inſeparable Compa- 


© nion. It is repugnant to Nature, that two 


* Minds directly oppoſite, and admitting of no 
* Poſſibility of Union, ſhould be tied together in 
a Bond never to be broken. The Chriſtian Em- 


cc d 3 - = L 
© perours © have declar d it as their Judgment, 


* that the Plotting of either Party againſt the Life 
© of the other, is a good Reaſon of Divorce: and 
* how many Mens Lives have been unhappily 
 ſhortned by theſe continual Griefs and Diſcom- 


< forts? Marriage is a Society. But human Societies, 


* inaſmuch as they are held together in a Moral 
Bond, conſiſt rather in the Union of Souls, than 
of Bodies. Should we ſay otherwiſe of Mar- 
® riage, we ſhould degrade it below the coupling 
Hof Beaſts, in which we frequently obſerve ſome 
* ſort of Affection and Good-will in the Mates to 
* each other. When therefore the Soul doth 
not find in Matrimony that ſwert Agreement 
* which it ſought, ſo ill-match'd a Pair live rather 
© in the Miſery and Hardſhip of a Priſon, than 
* in the Comfort of Society. Solemn Oaths, if 
© either in themſelves improper, or tending to the 
* Prejudice of a Third Party, are capable of a 
Diſpenſation; and hath not the Marriage-Co- 
* yenant a good Right to the ſame Favour ? Nor 
* will it ſignify any thing to anſwer here, that 
* unhappy Marches are laid on Men by Divine 
* Providence, for the Tryal and Exercife of their 
Patience: For Diſeaſes and other Calamities 
dare moſt certainly ſent from Heaven; and yer 
the Application of human Remedies was never 
F Fo cam in ſuch Caſes. + | Th 

After this, he holds a long Diſpute concerning; 
the Permiſſion of Divorce among the Fews. :© For; 
<* ſays he, if it be in the Nature of the Fact Adul- 
* tery for either Party, after a Divorce, to marry 
again, it follows that Mcſes eftabliſh'd Adultery 
* by a folemn Law. But to imagin this of Inſti- 
* tutions which had God for their Author, would 
© not: only be abſurd, but moſt profane and im- 


* pious. 


He likewiſe reprehends thoſe Authors who ab 


firm, that the Fews had not a Law of Divorce, but 
rather a Diſpenſation. A Di ſpenſation, he obſerves, 
* 1s of two Kinds, either properly fo called, or im- 
© properly. The latter is rather a particular and 
i exceptive Law, abſolving and diſengaging from 
* a more general Command, for ſome juſt and 
< reaſonable Cauſe: as that mention'd Numb. ix. 6, 
c. and Deut. xxv. v. 5. and that in Leviticus, 
* of marrying the Brother's Wife, upon his De- 
* ceaſe without Iſſue. A Diſpenſation, properly 
* fo called, obtains only in particular Caſes rare- 
* ly happening, and therefore not ſpecified in 


b So Bodinus, De Repub. I. 1. c. 3. affirms, Never was any Law more 77 an holy than the 
en. 


c Va- 


renius Deſcript. Japon. cap. 12. reports of the Japoneſe, Divorces are very frequent in this Nation, though the nobler Perſons fill 
keep the rejected Wife in their Family, and take care of her Maintenance and Support. On this account, the Women apply their 
Endeavours to diſcover their Husbands Temper and Humour, by which means they may in all things gratify and pleaſe them, and be 
ever laying new Engagements on their Minds. And being once thrown off, they difſemble the Injury, and make not the lea Cam- 
plaint, that by the Swzetneſs of their Converſation, and Readineſs of performing all kind Services, they may recover themſelves is 
| d See the Law already quoted in Sect. 22. | a=} þ 
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E the Law, but left to the Decifon of Charity, and 
© to the Prudence of the Judges: As upon ex- 
© treme H , It was lawful for David and his 
« Followers to cat the Shew-Bread 2: So that this 
e ſort of Diſpenſation is nothing elſe but the inter- 
te preting a Law according to Equity. ; 
Here tis worth our Notice that he confounds 
Diſpenſation and Equity with each other; where- 
as there is really a wide Difference between em. 
But, as to the Argument, this is certain, who- 
ever will maintain the Fewib Divorces to have pro- 
ceeded in the way of Diſpenſations, it lies on him 
to prove, that there was then extant ſome general 
Law, declaring Matrimony not to be reverſible 
upon account of Manners and Temper; which 
Law muſt either have been a Branch of Nature's 
Ordinances, or a Divine Pofitive Inſtitution. As 
for thoſe Words in Genefis ii. 24. b, and thoſe #wo 
ſhall be one Fleſh, ſome are of Perſuaſion, that they 
expreſs indeed a moſt ſtrict Partnerſhip, and ſuch 
as, to break off on a ſlight account, could neither 
be decorous nor adyantageous to Mankind. But 
it doth not hence follow, that the Knot cannot 
be untied upon Reaſons which ſubvert the very 
End and Deſign of Matrimony : As it would be 
ridiculous thus to argue, GOD joins Man and 
Mie together, therefore it is not in the Power of 
Man to join himſelf to whom he pleafeth : or, there- 
fore no human Covenant ought to intervene. But 
what ought to be inferr'd is rather this : God joins 
the Parties by the Mediation of their Deed and Co- 
venant; therefore it is his Will they ſhould not be 
ſeparated; unlefs rhat Covenant be on one fide or 
the other tranſgreſs d. 
Mr. Milton proceeds to enquire into the Opi- 
nion of thoſe who: aſſert, that Divorces were by 
the Divine Law permitted only, and not approved. 
This he takes to be an irreverent Reflection on 
Almighty God; in as much as it betokens Infir- 
mity in a Governour, to allow his Subjects in any 
Practice, to which he does not really give his Ap- 
bation. And why muſt the Jeus alone have 
een ſo notorious for Hardneſs of Heart, as not to 
be able to comply with the ſuppos'd primitive and 
general , Ordinance, when ſo many Chriſtian Na- 
tions and Ages have yielded a ready Obedience to 


it? ir 
On thoſe Words of our Saviour, from the Be- 
ginning it was not ſo, ſome thus deſcant: In the 
State of Innocence human Manners were 
more perfect and excellent, than to give occa- 
ſion to any fignal Trouble and Diſagreement : 
And therefore the Neceſſity of applying Di- 
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ly here as in any other Caſe f. 


© yorce as a Remedy to unhappy Marriages, is a 
remarkable Evidence of the impair'd Condition 
« of our Nature. Ru PE FS 
To conclude; Mr. Milton farther cenſures thofe 
who alledge, that this Liberty of Divorce was 
therefore granted to the Jeus by Meſes, becauſe 
they had been accuſtom'd to it in Egypt. For 
now, when the Weight of the Egyptian Yoak was 
ſtill upon their Shoulders, muſt needs have been 
the moſt proper time of teaching them to forget 
the Cuſtoms of that Country. As we ſee fo ma- 
ny ſtrict and excellent Laws given them againſt 
Idolatry, which they had ſeen practiſed every Day, 
during their Servitude and Confinement. - : 
Bur theſe Matters we kave undetermin'd, as not 
tending dire&ly to our main purpoſe. 
XXV. The neceſſary Qualifications required 
by the Law of Nature, in Perſons rightly con- 
tracting Matrimony, are a Fitneſs or Ability, 
both Phyfical and Moral. By the former we un- 
derſtand ſuch a Conſtitution of Body as is capable 
of attaining the chief End of Marriage, the Pro- 
creation of Iflie *. Therefore ſuch Perſons as 
labour under a | and incurable Im 
tency, ſuch as Eunuchs, and the like, ought not 
to aſpire to the conjugal Honour. It was cer- 
tainly an unnatural Cuſlom in Egypt, to allow the 
Eunuchs Wives, becauſe they laid claim to ſome 


inferior of uſeleſs Pleaſure ©, And 
here a Doubt may ariſe, whether we can pro- 


perly call it Matrimony, when an antient Couple 


are link d together without any Proſpect of a 
Bleſſing from the Bed. Dionyſius, in Plutarch d, 
when his aged Mother deſired him to beſtow a 
Husband upon her, replied, I: was in his Power to 
do Violence to the Laws of his Country, but not to 
the Laus of Nature e. Yet in moſt Common- 
wealths theſe fort of Matches are tolerated ; in 
as much as the other End of Matrimony, mu- 
tual Aſſiſtance and Comfort, will hold as ſtrong- 
Perhaps 
we ſhall not ſpeak improperly if we call theſe * 
Honorary Marriages, as we term thoſe Offices 
Honorary, in which a Title only is conferr'd, 
without Action or Buſineſs. Nero, when he de- 
ſerted his Wife Ofavia's Bed, excuſed himſelf 
with ſaying, ſufficere fibi Uxoria Ornamenta 8, 
He was contented with the bare Ornaments and Badges 
F Marriage; in Alluſion to the Triumphalia Or- 


uamenta h, ſometimes beſtow'd on Perſons with- 


out the real Solemnity of a Triumph. The Caſe 


of David and Abiſhag i ſeems to fall under this 
imperfe& Matrimony. Tho" Solomon, in all Ap- 


2 A fine Explication! As if Men had remain'd ſo long in a State of Innocence, as to make uſe of Divorce. Our Lord ex- 
plains theſe Words very fully, when he ſays, Mar. x. 6. God created Male and Female, that they twain might become One Flejh, 

and be no longer twain, but One Fleſb, i. e. the Creator intended, that Marriage ſhould be ſo ſtreight and faſt an Union, as 

never to be diſſolv d but by Death, or by ſomething extremely contrary to the Nature of that Society, ſuch as Adulteries. 
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owes duns, x; i ines ir. 
Violation te Nature. 


To put a Virgin in the Marriage- Bed before the proper Age, is no Jeſs than to do an Injury and 


+' See the Paremia Juris Germanici of Mr, HR TIUs, Lib. 1. Chap. 67. 


„ 1 Ba. 2x6. 6. Ifen. a. 3, bc 


g. xxiii. 9.1. Genel. c. xxxix. v. 1. 


Ed. Ludg. Bat. There may be ſome kind of Unchaſtity even in Marrying, 


d See Mr. Le Clere's Comment upon the Place. 
u Apophthegm. p. 175. E. Ed. Wech. 


. Grot. 4 Deuter. 
e Dyintil. Declam. 306. p. 464. 
Idem Declam. 2. p. 23-in fin. An old Husbaud 75 


(often ) the moſt humble Inſtance of Slavery; and is the-more charm'd and overcome with the Magick of the Fair Sex, the colder 


Bis own Powers are in the 
8s Sucton. Ner. c. 359 Þ Sueton. Auguſt. c. 38. 
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ception of it. Comp. Val. Max. J. 7. c. 7. .. 4. 


f V. Lib.s. t. 4. J. 27. C. de Nuptiis. 


3 1 Kings, 1. 


CHAT. I. 
pearance, eſteem'd the Marriage good and va- 
lid; in as much as he gave capital Judgment on 
Adenijah, for begging her for his Wife; becauſe 
this Attempt of marrying the King's Widow 
(which in the Jewiſh Conſtitution was account- 
ed unlawful) ſhew'd he was driving on ſome 
Deſign againſt che publick Peace and Eftabliſh- 
ment 2. 2 OP: : Bs 5 8 

XXVI. It is farther ſuppoſed in Matrimony, as 
inall ether Covenants, that the Parties contra- 
ing it have ſufficient Uſe of Reaſon ; that 
there is no Error, no Flaw b in the Eſſentials, 
and that no unjuſt Fear is on either ſide occa- 
ſion d. In this laſt Point, the Jewiſh civil Laws 
were very particular; by them, if the Woman 
was compell'd by Force or Fear, the Eſpouſals 
were revers d; but not on the other ſide, if the 
Man alledg'd Compulſion, becauſe there could 
not be the ſame Preſumption of any Violence 
or Fright offer'd him: And if the Conditions 
had diſpleas'd him, he might afterwards have 
rejected her c. In like manner, if there were a 
Miſtake, either as to the Perſon, the Object of 
Conſent, or in any Quality, either relating to 
Matrimony it ſelf, or * ſerving as a Condition 
on Which the Conſent was built ( eſpecially 
in caſe of Guile or Deceit uſed on either fide) 
the Contract was manifeſtly void. Thus a Wife 
pretending Virginity, and afterwards diſcover'd 
defective, was by the Divine Law, not only 
turn'd away from her Husband, but made liable 
to ſevere Puniſnments. Tho' the barbarous 
Nations appear not to have been over curious 
in this Point of Purity l. Thus, again, if a 


Man in the Covenant of Marriage expreſly in- 


ſerted a Clauſe, importing that he took ſuch a 
Woman for his Wife only in caſe ſhe were of 
Noble Blood, of ſuch a Fortune, or the like ; he 
ſhall not be obliged to conſummate the Match 
till che ſuppos'd Condition be made appear. But 
if, neglecting to enquire into the Truth, he ſhall 
have proceeded to Conſummation, he ſhall by 
this Act be judged to have tacitly renounced the 
conditional Clauſe ; and therefore if things do 
not afterwards come up to his Hopes, he hath 
no good Reaſon for Divorce. For the Contract 
did not run in theſe Terms, If you do not bring me 
ſuch a Fortune Ill divorce yeu ; but, if you do not 
bring me ſuch a Fortune, II not marry you ; which 
are manifeſtly different. He then, who in the 
Affair of Matrimony thus feels the Charms of 
the Portion more than of the Lady, is very ri- 
diculouſly Senſeleſs, if he let the Buſineſs be fi- 
niſh'd before he hath good Security for thac 
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which was his chief Aim e. Much leſs ſhall it 


be lawful to break off a Match, or to forbear con- 


ſummaring it, when a Man hath catch'd at the 
Bait of a ſuppoſed Fortune, without bargaining 
for any particular Summ. ' And therefore che 
Ephori in Sparta did very juſtly in fining the 
Gentleman, who having been contracted to Ly- 
anders Daughter in her Father's Life-time, re- 
fuſed her, when that Great General was found 
to die in ſo poor a Condition f. | 

What we have been offering holds good only, 
in natural Law. For it is in the power of civil 
States to enact, that no ſuch Clauſe, belonging 
indirectly to Matrimony, ſhall hinder or defer 
the due Conſummation of it. 

XXVII. A moral Ability of contracting Matri- 
mony is wanting in Women already diſpos'd of 
to other Men. For the Right of the Husband 
over the Wife continues ſo long as he doth not 
actually renounce it. Therefore to marry ano- 
ther Man's Wife, not duly loos'd and ſeparated 
from him, is not only unlawful, but void, and 
ineffectual: Becauſe it was not in the Woman's 
power ro make this ſecond Engagement, whilſt 
the firſt continu d in force; and to cohabit with 
this new Husband, is to live in conſtant Adulte- 
ry. For the ſame reaſon, in Countries where 
Polygamy is prohibited, a Man cannot without 
vin proceed to another Marriage, whilſt he is 
held by the Bonds of a former. | 

By the Fewiſh Law it was criminal for a 
Man to cake his Wife again, whom he had pur 
away 8. The reaſon of which Inſtitution no 
doubt was to prevent the frequency of Divorces 
on ſlight and petit Occaſions, by cutting off all 
Hopes of Re- union, when Paſſion ſhould grow 
cold h. Yer ſome, from Ferem. iii. 12. col- 
lect, that it was lawful to receive again the 


diſmiſs d Woman, provided ſhe had not contra- 


&ed a new Marriage. | 
It is remarkable in the Turkiſh Alcoran, that a 
Man is allow'd to take home his Wife, even af- 
ter he hath three times diſmiſs'd her; but not 
unleſs ſhe has been in the mean time married to 


another, and been diſcarded by him likewiſe. 


The Mabometans eſteem this as the 1 Infa- 
my and Reproach, and therefore the famous Ba- 
jaxet thought he could nor beſtow a heavier Curſe 
upon 7amerlain, who ſent to defy him to War, 
than by replying, If he dues not come as be threatens, 
may be fetch his Wife back, after he hath three times 
ſent her off i. It is another Precept of the Alco- 
ran, that a Man who puts away his Wife, ſhall 
fix a certain Time, during which, it ſhall be un- 


Mr. BaxB. NOTE on & XXVI. 
See what Mr. BAV EE ſays in his Anſwer to the Provincial”s Queſtions, Tom. II. p. 40, Sc. on the account of Madam 


de Mazarin. 


2 Grot. ad Reg. d. I. o. 11, 17. 
d See the Cuſtoms of the Barbarians, Diod. Sic. I. 5 


b See above in L. 3. c. 6. ſ. 11. 


c. 18. of the Armenians and Lydians, Strab. I. 11. of the Bavy/ontans, 


6 Selden de Urxore Ebræa, I. 2. 6. 4. 


Herodotus in Clio; of the Thracians, Idem Terpfich. of the Adrimachidæ and the Naſamones, Id. Melpomen. Sec Ariftippus's foul 


fancy in Diog. Laert. I. 2. Add Boxhorn's Notes on Sueton. Calig. c. 40. towards the End. 


Fuſtin. l. 18 C. 5. n. 4. Paul. 


Venet. J. 2. c. 37. of the Inhabitants of Tebeth and Cathay. Conſtantine the Great aboliſh'd the like Immodeity amonglt the 


Phenicians; as we are told by Sozomon, Hiſt, Eccleſ. /ib. 1. cap. 8. lib. 5. cap. 9. 


e Eſpecially ſince the Managers of 


Matches uſually anſwer the Character which we find in Libanius (Progymn. p. 6.) They come armed with a great many ſtudied 
Flourifhes and fine Sayings, and by leſſening what's preſent, and magnifying what"s abſent, eaſily prevail 11 te hind and credulous- 
f Vid. Mlian. V. H. lib. 6. c. 4. s Deuteron. xxiv. 4. n Grotius Cad. d. /.) gives this Kealon, Becauſe ſuch a 
Practice looks like lending one's Wife to another Man, and might yield Shelter and Countenance to the moft ſcandalous Debaucheries. 


i V. Laonic. Chalcondil, J. 3, 
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lawful for her to chooſe a new Husband: That he 
may thus uſe Deliberation in determining whether 
or no to take her again into Favour. 

Joſephus * mentions a Jewiſh Ordinance for- 
bidding a Man to marry Her whom he hath per- 
ſaaded to leave her former Husband; fince this Ir- 
regularity could not but breed high Diſcontents and 
Troubles. On the ſame good Reaſon are thoſe 
Chriſtian Canons founded, which deny an Adul- 
terer the liberty of marrying the Woman whom 
he thus defiled b. In this Point Euripides's © Ob- 
ſervation ſeldom fails, F 


Tie Wretch that ſtains another's Bed, 
And takes the vile Adultereſs to his own, 
Condenn'd to wed her for his Puniſhm.nt, 
Is wildly vain, if he expects ſhe l prove 

In her new Vows more chaſt than in her old. 


XX VIII. Perſons allied within ſuch a Degree 
of Bed, or Affinity, are likewiſe under a Moral 
Incapacity of contracting Marriage d: in ſo much 
that it 15 not only from the Beginning un- 
lawful to ſtrike ſuch a Match; but this Engage- 
ment, tho' actually concluded, is ever eſteemed 
Vicious and Defectire. This is an Opinion ge- 
nerally receiv d by all Nations of Manners and 
Civility; yet to aſſign a ſolid Reaſon for it, ſuch 
as ſhall flow, like other Precepts, from the ſo- 
cial Nature of Man, ſeems at firſt fight a Point 
of no ordinary Difficulty. Some Enquirers are 


content to fly to the Abhorrence of human Af- 


fections in this Caſe. ©* All Perſons, ſay they, 


* who are not corrupted by ill Education, or 


“Wicked Habits, do find in their very Senſes, a 
* Repugnancy and Averſion to ſuch Impuriries ; 
* which is a plain Argument that thoſe Things 
are prohibited by the Law of Nature.” But in- 
deed this repugnancy of Affections is not equal- 
ly to be diſcover d amongſt all People, nor al- 
ways, even ___ thoſe who pretend to the 
Art of Culture and Refinement ; And when Au- 


thors urge it for a Reaſon, it would not be alto- 


gether abſurd to anſwer them, that the Abhor- 
rence may perhaps atiſe not ſo much from any 
in-bred Principle, as from long Uſe and Cuſtom, 
which often counterfeir Nature. Nor in our 
Searches after natural Law, is it very ſafe to rely 
upon the bare Judgment of our Senſes and Affe- 
ctions; fince at this rate we might conclude, that 
thoſe Things are by the ſame Law commanded, 
towards which our Senſes and Affections are car- 
ried on with a vigorons Inclination ; whereas, 
on the contrary, it 1s manifeſt that thoſe A&s to 
which we are ſo violently prone, Reaſon and 
Nature do really diſallow. - "= 
Plutarch © enquiring why the Romans did 
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not take Wives from amongſt their near Relations, 
thus propoſcth his Reaſons after his doubting man- 
ner. Was it that they might ſpread their Kindred 
more widely, and increaſe the Number of their Alu- 
ances ; giving Wives to ſome, and taking them from 
others? Or did they it, to avoid conjugal Diſcords? © 
which, ſhould they ariſe between Perſons allied by Blood, 
would deſtroy not only the Love between Husband and 
Wife, but the very Principles of natural Afeficns f? 
Or, becauſe they knew the weaker Sex to ſtand in need 
of many Defenders, were they therefore unwilling to 
marry their Kinſwomen, that they might be ready to 
Aſfift and Protect them, if injur d by other Husbands 8? 
The firſt of theſe Reaſons, The ſpreading. and im- 
proving of Alliances, is confirm'd by the Approba- 
tion ot St. Auguſtin, and of Biſhop Cumberland b. 
Bue on this way of arguing we may obſerve, 
that as an AG leſs wſeful, or profitable, is not al- 
ways unlawful, ſo the Profit here alledg'd is not at- 
tainable by this only Method: In as much as a far 
greater Advantage may reſult from the quite con- 
trary Practice; that is, if the neareſt Relations 
wonld ſtill match themſelves to each other, their 
Eſtate and Wealth would be hindred from paſſing 
out of the Family. And on this account in the 
Divine Law, Numb. xxxvi. 3. Women poſſeſs d 
of an Inheritance in immoveable Goods, are com- 
manded to take Husbands only from amongſt 
their Kindred; leſt the Land ſhould run ont of 
one Tribe into another. Yet in caſe they would 
quit their Title to the Inheritance, they were al- 
lowd to marry any Perſons of their own Nation. 
The Women of the Tribe of Levi were not con- 
cern'd in this Injun&ion, as being incapable of 
holding Land i. In Peru, during the Com- 
mand of the Tzcas, it was provided by Law, that 
every Man ſhould chooſe his Wife out of his own 


City, and his own Family: After the Marriage 


was concluded, a Houſe was built for the new 
Couple at the common Charge, and the neareſt 
Relations preſented them with Furniture k. It 
was one of the Artic Laws 1, that Heireſs 
ſhould be taken in Marriage by their neareſt 
Kinſmen, to preſerve the Riches of their Ance- 
ſtors in the ſame Line n. But the ſeeming 
Hardſhip of this Ordinance was ſufficiently made 
amends for by another, which commanded, that 
if the Circumſtances of ſuch a young Woman 
were but very mean und inconſiderable, the next 
of her Kindred ſhould nevertheleſs be obliged to 
wed her, or elſe to give her a Fortune ſuitable 


to her Birth and Quality n. 


XXIX. In order to the ſettling of theſe Que- 
ſtions, it is in the firſt place neceſſary, we ex- 
amine how it comes to paſs, that altho' the Pro- 
pagation of ſo noble a Creature as Man, be in it 
ſelf a Work of Honour and Credit; yet amongſt 


Mr. BARB. NOTE on & XXVII. 
This Law of Jaſepbus is not conformable to Scripture, and the Tranſlation which our Author follows, doth not agree with 


the Greek. 


a Fad. Antiq. /. 4. c. 8. 
L. 38. t. 10. J. 4. J 3, 4, 5. D. de gradibus & affinibus. 


'b Gratian. Can/. 31. gu. 1. c. 1, 2, c. 


Electra. v. 921, Ce. d Vid. 


e Quæſt. Roman. 108. p. 289. D. f For In- 


Rance, becauſe there often happpen Quarrels between the Husband's Mother and his Wife, therefore a Man (according to this 


Argument) ought not to marry one that ow'd a natural Reverence to his Mother; that is, his Siſter, . 
guſtin De Civitate Dei, J. 15. c. 16, cited by Gratian. Cauſ. 3 
k Garcilaſſo de 

m Many Suits of Law falling out amongſt the Pretenders to theſe Heireſſes, 
n We find a Law of Charondas much to the ſame Purpoſe, in 


i Vid. Grot. ad Matth. i. 16. 

Petit. in Leg. Attic. L. 6. t. 1. 

the young Women got the Title of Eni. 
Diad. Sic. I. 12. c. 8. : 


5 e. 


e V. Au- 
h De Leg. Nat. c. 8. / . 


Vega Comment. Reg. /. 4. c. 8. J. Sam. 


all 


- 
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mon amongſt the Britains; W (ſays the) obey the 


all civiliz d Nations, as well the Iftruments, as 
Af of this good Service, ſhould be guarded with 
fo tender a Senſe of Modeſty, as nothing but a 
Face harden'd by habitual Wickedneſs can con- 
quer, or ſuppreſs? To which purpoſe we have a 


moſt remarkable Story, recorded by Phitarch 2 


and Polyanus b, of the Miktian Virgins, who 
being, by ſome ſtrange and unknown Cauſe, 
driven to a mad Deſire of hanging themſelves, 
and their Diſtemper admitting of no Stop nor Re- 
medy ; it was at length decreed by a ſolemn Law, 
that the Bodies of thoſe who diſpatch'd them- 
felves, in this deſperate way, ſhould be carried 
naked through the common Market. And by 
this means, whilſt the Fear of Death could make 
no Impreſſion on the Frenzy, the Senſe of Shame 
reſtor d them to their Wits. It is farther remark- 
able, that whatever Nations, in antient, or mo- 
dern Times, have entertain'd a Cuſtom of going 
naked, or of performing in open view the 4 
cret Affairs of Marriage, have been cenſur'd and 
\ condemn'd by the reſt of the World, as wild and 
barbarous e. Now the reaſon of all this is 
not ſo eaſy to come at. For as to the immediate 
Inſtruments of this Work of Nature, they lie un- 
der no Scandal of Deformity, and they ſerve to 
a great and worthy Deſign: And therefore, the 
Egyptians and Athenians paid religious Regards to 
tem, in their myſterious Worſhip 4, The 
Act it ſelf, as it is agrecable to Nature, fo is it of 
abſolute Neceſſity, and ney way proper for the 
producing of ſo brave and generous an Effect, 
And therefore, why ſhould the Exerciſe of it be- 
fore others create more Shame in a Man, than 
Eating and Drinking ; ſince the human Species can 
no more be preſerv'd without the former Means, 
than the Individuals without the latter? Nor will 
Plutarch's Diſtinction ſatisfy the Doubt. There is 
no Pleaſure (ſays he ©) which we can more inno- 
cently enjoy, than that which we receive from Food 
and Nouriſhment. All Men are agreed on this Truth, 
as they ſhew by their daily Praftice. For they eat in 
full Company, and in open View; whereas in their Love- 
Affairs they ſeek the Shelter of the Night : Becauſe in 
theſe latter Ceremonies, to be publick and communica- 
tive is efteem'd as brutiſh and unnatural, as to be 
private and ſecret in the former. As to this Point 
of Openneſs and Secrecy, it was a ſevere Re- 
turn which a Scotch Lady, in the Emperor Se- 
werus's Time, gave Jalia Auguſta, when reproach'd 
by her for the Cuſtom of holding Wives in Com- 


Neceſſities of Nature much better than Nu Roman 
Dames ; for we do that openly with the beſt of our Men, 
which you do privately with the Worſt of yours f. 

Neither do they thoroughly clear up the Mat- 
ter, who have recourſe to the Holy Scriptures, 
where the natural Shame is recorded to have 
been the immediate Conſequence of the Fall. 
For the chief Queſtion ſtill returns, Why the 
Paſſion of Shame fhould fix on theſe Parts for 
its peculiar Reſidence, when our Hands, and our 
Tongues are as readily diſpos d to aid our ſinful 
Luſt, and diſorderly Deſires? Nay in as much as 
the primitive Tranſgreſſion came by the Act of 
Eating, one might imagine that this Opinion of 
Impurity ſhould rather faſten upon the Mouth ag 
its original and proper Seat. ; 

XXX. The Author of the Treatiſe de Princi- 
piis juſti & decori, touching on this Subject now 
before us, in the firſt Place lays down this for a 
Principle; Every thing which cauſeth Shame is not a 
Sin, nor forbidden by the dictates of natural Lau 8. 
He inſtanceth in Poverty, mean Cloaths, inno- 
cent Miſtakes, Deformity, and the like; which 
frequently put us to the Bluſh, tho we can by 
no means lay any moral Turpitude to their Charge, 


He proceeds to obſerve, that the reaſon why 


* we would avoid ſuch things, is becauſe they are 
* the Tokens of ſome Infirmity or Imperfection; 
* from which Cenſures every Man deſires to keep 
* himſelf at as great a diſtance as poſſible, In the 
cc ſame manner, altho? to diſcover the Secrets of 
the Body be not in it {elf ſinful, yet a Man 
* ought not certainly to uſe ſuch a freedom in 
© open view, whenſoever it would prove an Of- 
* fence and Blemiſh to natural Honeſty; which 
eis very often the Caſe, A Man hath then on- 
© ly good reaſon to be aſham'd, when he poſſeſ- 
1 Zh or difcloſeth ſuch Imperfections, as may 
* make others juſtly deſpiſe him, whilſt appear- 
ce ing thus below the Character which he ſuſtains; 
© To be ignorant of a Point of Learning is no 
© Blemiſh in him who hath wanted the Benefit of 
© Education ; but one who hath made a long Pre- 


© tence to Study, and yet can ſhew no Fruits of 


ce his Proficiency, may well be aſham'd of the 
“Neglect. Plain Behaviour fits decently enough 
© on a Countryman, but would be a faulty Stiff⸗ 
© neſs in a Perſon of Breeding. Thus then, he 
© who uncovers in publick Sight thoſe Parts of 
s the Body which the Cuſtom of the Nation bids 


Mr. BAR B. NOTE on & XXIX. ä 
See ſeveral Examples of the like Nature, in Mr. Ba Y L E's Anſwer to the Queſtions of the Provinc. Tom. 2. þ. 92, 93. 


in the Margin. 
2 De Virtute Mulier. p. 249. C. 


b Strategem. I. 8. c. 63. 


c Thus Pompon. Mela reports of the AMyſhnians, 


that their Love- Affairs are promiſcuous and open. And Apollonius Rhodius in Argonauts I. 2. has left this Character of the ſamg 


People; 


The Manners and the Notions they purſue, 


Are the reverſe of ours; in publick View 
What we perform, or at the crouded Bar, 
They act by Stealth, and make a ſilent Care; 
But what our Modeſty at Home conceals, 
Their Tribes proclaim, and every Street reveals. 
Like Beaſts, beyond the Power of Shame to move, 
- Stretch'd on the Ground they ply their common Love, 


Vid. Diod. Sic. J. 14. c. 31. & Xenophon. Exped. Cyr.l. V. Of the Maſſagetans Herodot. in C/o, towards the End; 
Be 4 Vid. Diodor Sic J. 1. c. 88. 296 f Xiphilin, 
Epit. Dion. in Sever. Add. Montaign's Eſſays, I. 2. c. 12. & Charron de la Sageſſe, J. 1. c. 22 
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<« him conceal, is an Offender againft natural 
« Honeſty and Decorum *. But he may take 
< the ſame Liberty in a Country where the Men 
« go naked; as ſuppoſe in the Caribbies, without 
© the Imputation of Obſcenity, or of Sin b. 
© Thus it is accounted Impudence to do ſome 
„things in the Preſence of Strangers, without 
deſiring particular Leave, which we make no 
e Scruple of practiſing before our Equals and our 
« Acquaintance . Thus a Teacher of Ana- 
© tomy lays open ſuch Objects to our View, as it 
«© would not be decent for him ſo much as to name, 


© were he not engag'd in his proper Buſineſs and 


« Exerciſe. The fame Judgment we are to make 


of the Point before us: For altho' a Nation, 


© which doth not cenſure theſe unſcemly Free- 
« doms, muſt needs have caſt off all modeſty d, 
* and this is not without a grievous Sin in their 
& Fore- fathers, from whom the looſe Opinion is 
ce deriv'd; yet the Cuſtom being once firmly e- 
&« ſtabliſh'd, and ſuch a Way of living exempted, 
© by univerſal Conſent, from all Marks of Dif- 


* grace, the whole People may then openly ap- 


© pearin the ſame Manner, and yet contract not 
© the leaſt Guilt. In as much as they do not ap- 
* prehend, or acknowledge in this Practice, any 
© Imperfection, or Infirmity deferving Shame; 
© more than we do in the Cuſtom of our Women 
© to go with their Faces unveil'd, which in ſome 
© Countries would be reckon'd a ſcandalous 
«© Breach of Modeſty e. We may farther obſerve, 
© that even in thoſe Nations where the appearing 
& Naked is prohibited, the moſt ſecret Parts are 
© ſometimes diſcloſed without Sin, as when they 
care recommended to the Care of Phyſicians, or 
© when Surprize, or Neceſſity, in regard of Time, 
«© or of Want, hinders their Concealment; or 
© when Children are wrapt in their Swadling- 
© Cloaths. Becauſe, in theſe Caſes, the Mark 


* of Impudence ceaſeth; the Diſcovery being 


© made without any laſcivious Deſign f. 

In another part of his Work he repeats the ſame 
Argument; The uncovering the ſecret Parts 
« (ſays he) is not in itſelf foul, or indecent, but 
« js only render'd ſuch. by means of the Cir- 


© cumſtances; which Circumſtances are taken, 


ce either from the Luſt of others, or from their 
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Honour or Worth, or from our own Re putati- 

don, which we are oblig'd to ſupport and pre- 
« ſerve. But in as much as the external Tokens 
© of Reverence and Reſpect are capable of great 
&« Variation, many Actions are (by the ſame 
* People) conſtrued as an Affront to our Neigh- 


' © bour, or a diſcredit to our ſelves, which, upon 


* the change of Circumſtances, would appear 
© harmleſsand inoffenſive. Upon the Approach 
*© of our Saviour, we find St. Peter g haſtning to 
* gird on his Fiſher's Coat; whereas he was not 
ce aſham'd to work naked with the Companions 
© of his Buſineſs. Becauſe the Dignity of Chrif, 
« and the Honour St. Peter ow'd him, requir'd a 
* grave and modeſt Appearance and Carriage; 


© which, in the Opinion of civiliz'd Nations, are 


c inconſiſtent with Nakedneſs h. We tranſact 
« many things in ſecret with Decency and Con- 
* venience, which if perform'd openly, would 
ce be reproach'd as Infamous; neither do we 
* reckon it diſhonourable, to let the Company 
* know on whataccount weretire. Laſtly, many 
« Actions paſs unblam'd in Men, which would 
* look inexcuſably impudent in the other Sex. 
From St. Paul's manner of Speech, 2 Cor. xi. 17. 
he infers, © That when upon the Formalicy of 
* begging Pardon, or deſiring Leave of others, 
ce we ſay, or do a thing fairly, or civilly, which 
* would otherwiſe be rude and indecent; the Im- 
5 propriety here doth not affect the Thing abſo- 
© lutely conſider'd in it ſelf, but depends wholly on 
* the Circumſtances, which if taken away, leave 
* no Ground for Cenſure: For all that is here 
done, is that the other Party waves and remits 
* the Reverence, which was owing to him. He 
judiciouſly inſerts this Caution, provided, that by 
the general Cuſtom of the Nation, all Men are allow'd 
to indulge each other in theſe petit Liberties, For o- 
therwiſe particular Perſons do by no means wipe 
off the Blemiſh, when they give themſelves a mu- 
tual Diſpenſation in ſuch Points: As a Company 
of wild Sparks could not avoid Shame and Re- 
proof, ſhould they, by joint Conſent, go naked 
in a Place of Manners and Civility. Laſtly, He 
makes no doubt but that our firſt Parents, before 
they ſinn'd, had, in reſpect of Shame *, the in- 
nocent Inſenſibility of Children: But that im- 


My. BAR B. NOTE on XXX. 

1 This is a falſe Suppoſitlon; for what ſhould Adam and Eve be aſham'd of, when they alone were in the World, and made 
one for the other by the Creator? When then the ſacred Hiſtorian ſays, They knew that they were naked; it ſignifies only in 
the Stile of the Eaſtern People, Their Conſcience accus'd them for the Sin they had committed, in eating of the forbidden 
Fruit. Sce Mr. I. E CLER S upon Gen. iii. 7. The Example of Infants, alledg'd by Mr. VeLTRuYsE N, ſhews, that 
Shame is only the Effect of Education and Cuſtom, wiſely eſtabliſh'd to prevent diverſe Inconveniences, 


2 4 Woman in this Caſe, as Herodotus expreſſeth it, L. 1. 5. 3. Ed. H. Steph. when fbe throws off her Garments, lays aſde 
her Modeſty with them. b In 1 of 4by/inia, the Women go quite naked, without having any irregular In- 
fluence on the Men, Franc. Alvarez Deſcript. ÆAtbiop. c. 32. Add. J. Leri. Hiſt. Amer. c. 8. & Rochefort Deſcript. Inſ. Antill. 
pt. 2. c. 9. If I miſtake not, amongſt ſome of the Indians, to go with the Waſte cover'd, fell under the ſame Penalty as Adul- 
tery. © And fince Claudius did not put out the wiſe Edict, which was ſo long under his grave Deliberation { Claud. 
$uet. c. 32. ) we ſtill make a Scruple of offending the Company with ſome kind of Sounds, which we reckon not quite fo im- 
roper Muſick when we are alone. Add. Diogen. Laert. in vitam Metrol. 4, 6. d Since amongſt all civiliz'd People, 
it hath been, even in Neath, a Care Ax*wor e, to fall in a decent and modeſt Poſture. e Plato (in Diog. Laert. 3) 
ſpeaking of unwritten Laws, proceeding from Cuſtom, inſtanceth in Ts wu yur morn), eic mh ayer, not to appear naked in 
publick Places. t A Bigny might well be aſham'd of his Size amongſt a People of larger Dimenſions; yet in his own 
Quarters he is not affected with the Diſgrace. : | 
— -- Ubi tota Cohors pede non eft amplior uno: Where the whole Troop make but a Foot in height. 
Sir Tho. Herbert (Travels, p. 21. ) reports of Women amongſt the Cafars, that if you give them any thing, they uncover all, in 
Way of Civility. s Jobn xxi. 7. n Hence amongſt the Romans, Sons, grown up to the Condition of Men, 
never bath'd with their Parents, nor Sons - in-Law with their Fathers-in-Law, Val. Max. I. 2. c. 1.1. 7. So in Livy, L. 3. c. 26. 
The Deputies command L. Quintius, whom they found ſtripp'd at his Country-Work, to hear the Orders of the Senate in his 
Gown. In the ſame manner, within our own Houſes, and in private, we are not aſham'd of the meaneſt Apparel, which yet 
we could not appear in at a Wedding, or ſolemn Meeting, without great Indecency and Offence. See Marth. xxii. 41 
| | mediately 
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mediately after their Offence, this guilty Paffion 
ſciz'd upon their Mind, by which they apprehend- 
ed their Nakedneſs to be indecent, as we, when 
we grow up to. Years of Reaſon, make the ſame 
Judgment. His Inference from the whole is this, 
'That no Degrees of Marriage are forbidden by 
« the Law of Nature; tho to abſtain from ſome 
« jg moſt agrecable to natural Honeſty . 
XVXXI. For our part, tho we do not think this 
way of arguing ought altogerher to be condemn d, 
8 we chooſe to fix the Shame, now under our 


xamination, principally on theſe two Reaſons ; 


Firſt, becauſe Man is a Creature of high and 
proud Conceits, fondly dsfirons of Honour and 


Grace, and abhorring any thing that ſeems to 


leſſen him in theſe reſpe&s. Now through thoſe 
Out- lets of our Body Nature caſts off the uſcleſs 
Relicks of what we eat or drink: and theſe Re- 
licks we have a great Averſion to, not only upon 
account of that Uncomelineſs, but in as much as 
they ſeem to upbraid us with our mean Condition, 
whilſt the greateſt Delicacies of Taſte, by being 
once receiv d within us, are ſo vilely chang d and 
corrupted. And hence our lofty Imagination engageth 
us to be very induſtrious in concealing ſo manifeſt 
Tokens of our Infirmity b. Nature (ſays Tuly ©) 


ſeems to have had a moſt kind regard to the Dignity of 


our Body, by expofing only thoſe Parts to fight, which 
appear beautiful, comely, and agreeable ; and by covering 
and concealing thoſe which would be foul and offenſive, 
if laid open to view, and ſerve us only for the meer 
Neceſſities of our Being. This exquifite Diligence, 
which Nature hath ſhewn in the human Fabrick, Men 
have imitated in their modeſt Cuſtoms aud Manners d. 

Our ſecond Reaſon is, ſince our Affections be- 
ing deprav'd and corrupted by the Fall, our irre- 
gular Tufts endeavour violently to make a Sally 
through thoſe Paſſages; and ſince the due Re- 
ſtraints, and the legal Methods of Propagation, are 
the very Hinges on which human Order and So- 
ciety ſeem to turn; Nature, to preſerve her own 
Dignity, and to cut off, as much as poſſible, all 
Occaſion of looſe Deſires, hath invented this Paſ- 


fion of Shame, engaging Men carefully to cover 
and to guard thoſe weak Places, leſt lying con- 
tinually open, they ſhould tempt and invite the 
Enemy ; and reſtraining the Purſuit of unlawful 
Pleaſures, whilſt Modeſty confines the Exerciſe 
of thoſe which are lawful, to the Privacy of 
Darkneſs and Retirement. Hence our firſt Pa- 
rents, after the perfect Harmony of their Affe- 
ctions was diſorder'd and impair'd, when they 
found the unreaſonable Inclination of Senſe, vis 
gorouſly ſtriving to force a way through thoſe 
defenceleſs Parts of the Body, could not but con- 
ceiye the deepeſt Shame at this wretched Diſco- 
very of their own Imperfection; which, in ſome 
meaſure, to diſguiſe and conceal, they had re- 
courſe to the * Shelter of Apparel. That this 
Original Shame of Nakedneſs ſhould, amongſt 
many Nations, ſeem to have been quite ſubdu'd 
and effaced, was probably the Effect of Neceſſi- 
ty: when Men being driven on uninhabited 
Coaſts, and having worn out their preſent Gar- 


ments, found no Supply of new ones, nor yet 


wanted them, by reaſon of the kind Temper of 
the Climate. Thus their Shame dropt off by de- 
grees with their Cloaths; or perhaps they expreſs d, 
for a little time, ſome Marks of it in wearing a 
thin Covering round their Middle, which ſoon left 
them quite naked. | d 
It's farther obſervable, that our Shame is ever 
incręas d to a high degree, by the Preſence of 
thoſe Perſons to whom we naturally owe a Re- 
verence, or towards whom we ought to carry 
our ſelves with Gravity and Caution; ſuch ag 
are eſpecially our Parents, and our Children. So 
that he who cannot be hereby deterr d from da- 
ring to offer, under theſe awful Reſtraints, the 
open Freedom and Familiarity of the conjugal 
State, is fairly judg'd to have an invincible Fore- 
head, and to be well prepar'd for the Commiſſion 
of the greateſt Villanies, being poſſeſs' d with 
harden'd Impudence, * The moſt violent Diſtem- 
— of human Minds, as it is term d by the wiſe 
g £ ud by Wy Was 
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Mr. Ba R B. NOTES on $ XXXI. 


1: TvLLy's Words are, Principio, corporis noſtri magnam Natura ipſa videtur babuifſe rationem, que forman noſtram, reli. 
guamgue figuram, in qud efſet ſpecies honeſta, poſuit in promtuz quæ partes autem corporis, ad Nature neceſſitatem date, ad- 
ſpetum efſent deformem habituræ ac turpem, eas contexit, atgue abdidit. Hanc nature tam diligentem fabricam imitata eft hominun 
verecundia. Juæ enim Natura occultavit, eadem omnes, gui ſand mente Junt, removent ab oculis, ipsique neceſſitati dant operam 
ut quam occultiſſimò pareant; quarumgue partium corporis uſus ſunt neceſſarii, eas neque partes, neque earum uſus ſuis nominibus ap- 
pellant: quodque facere turpe non eft, modo occulte, id dicere obſcaenum eft. Itague nec aperta actis rerum illarum petulantiq 
pacat, nec orationis obſcœnitas. f 3 5 | | | 

> The Original Hebrew may be explain'd as if the ſacred Hiſtorian had ſaid, That Adam and Eve made themſelves a kind 
of Cabin, to hide themſelves in, after they were ſenſible of the Fault they had committed. See Mr. LR Circ upon Gen. iii. 7. 
For theſe irregular Deſires, of which our Author ſpeaks, could not yet be thought to have place in them, unleſs we will 
ſay, that the Love, which Adam and Eve had one for another, was unlawful after they had ſinned. See the Note upon the 
foregoing 8. DD. | o 

3 The Greek is, "AN i; waricy Tf & drypamo view? 

Vlzowy arid ed. 


N 


2 Compare Montaign's E Says, 1. 1. c. 35. & Charron de la Sageſſe, J. 1. c. 6. & 14. i b See 1 Cor. xii. 2 | . 
4 1 Ds: gn's EHay d This ſeems to be taken out of Xenophon. Apomnem. J. 1. where Socrates is ſpeaking * pid: 
vidence. Add. Ambroſ. Offic. I. 1. c. 18. Herodotus ¶ Euterp. p. 64. towards the End) reports of the Egyptians, that They 


* 


eat their Hod in the publick Streets; but retire Home when they have Occaſion to get rid of it; upon this Principle, That what- 


ever was foul and indecent, yet neceſſary, was to be perform d at Home in ſecret, and every thing which was not foul, Abroad, Yet 
we may remark (by the bye) that the ſame People were jeſted upon, for tempering their Clay with their Hands, and their 
Bread with their Feet. In Sadus's Perfick Roſary (e. 8.) this Reaſon is given why the Ring ſhould be worn on the Left-Hand, 
tho' leſs Honourable than the Right; Becax/e the Right-Hand is a ſufficient Ornament to itſelf. Aloys Cadamuſt {Navig. c. 10. ) 
tells us of the Azenagians, the Inhabitants of Senega, that They are as much aſham'd of their Mouth, as of any other Part of the 
Body; and therefore they ordinarily go with a Cover upon it, which they only take off on the account of Eating. They take it for 
a kind of Sink always ſending out Stench and Naſtineſs, Leo Africanus (J. 1.) gives much the ſame Relation, and by him the 
People are call'd. Senegates. e Eurip. Medea, v. 471, 472. Huart ¶ Tryal of Wits, C. 1.) gives another Reaſon 


bor this Modeſty, which we have not leiſure now to examin 
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XXXII. This Shame or Modeſty may be aſ- 
ſign d as one of the principal Cauſes, why we e- 
ſteem Marriages between Kindred, in a direct Line, 
to be forbidden by the Law of Nature: eſpecially 
fince there never did, and probably never will any 
fuch Caſe happen, as ſhall render theſe Matches 
neceſſary for the Preſervation of human Race 2. 
And with regard to this Reſtraint, we are to ex- 

ind the Reaſon urg'd againſt thoſe Marriages by 
Grotius : b The Son ( ſays he) being ſuperior by the 


Tau ef Matrimony, could not pay to his Mother, if 


at the fame time his Wife, that Reverence which 
Nature requires; no more could the Daughter, in the 
like Cafe, to her Father ; becauſe, altho the conjugal 
Pact would keep her ftill his inferior, yet ſo near a 
Familiarity muſt needs prejudice her natural Duty *. 
For take away the Force of this Original Mo- 
deſty, and it will not appear ſo very abſurd, for a 
Mother to marry her own Son ; ſince it is agree- 
able enough, that a Husband ſhould pay Reſpe& 
and Honour to, his Wife on account of her extra- 
ordinary Virtue, Wiſdom, or Birth. Tacitus ob- 
ſerves of his Father and Mother in law ( Agricola 
and his Lady) vixerunt mird concordid per mutuam 
charitatem & invicem fe anteponendo: They liv'd 
in wonderful Agreement, thro the Engagements of 
mutual Affection, and by their kind Care of giving 
each the Preference to the other. Much leſs incon- 
ſiſtent would it be, for a Woman to pay to the 
ſame Man the Duty of a Daughter, and of a Wife, 
did ſhe not find a Reſtraint from the above-men- 


tioned Principle. 


r » _ 


Boox VI. 


The Reaſon alledg'd by Socrazes in Xexophon c 

cars very poor and inſipid, as if nothing 
deſerv'd Blame in theſe Matches, but the great 
difference of Age, the effect of which muſt ei- 
ther be Barrenneſs, or ſuſpicious and unreſem- 
bling Iſſue: For are there not many Marriages 
in which the Years of the Couple ſtand at as 


wide a diſtance as thoſe of Parents and their 


Children ? 

We cannot on this Head, but recommend the 
chaſte and pious Regard of the Roman Laws, 
which out of Reverence to the bare Name of a 
Father, allowd no Man to marry * his Adope- 
ed Daughter, tho all the Right of Adoption 
had been formally taken off and revers'd d. 
And the Emperour Claudius acted much beyond 
his ordinary Capacity, when a Woman refuſing 
to acknowledge her Son, and the Arguments ap- 
pearing dubious on both Sides of the Cauſe, he 
oblig d her to a Confeſſion of the Truth, by or- 
dering the young Man to demand her in Mar- 
riagee. | | 

Some have attempted to ſnew the high Inde- 

cency of ſuch a Practice, from the ſtrange Confu- 
ſion it would cauſe in the quite contrary Names 
and Titles of Relation. Thus Myrrha argues with 
herſelf in Ovid, | 5 


Nec, quot confundas & jura & nomina ſentis ? 
Tune eris & matris pellex & aduliera patris? 
Tune ſoror nati, genetrixq; vocabere fratris f? 


Mr. BAR B. NOTES on C& XXIXII. h 


: Mr. LE CILER c ſuppoſes, that the common uſe of Sadomy, which they had been brought up to, might contribute much 
to this, for he proves very well that they could not be carried to it by this Motive, that Mankind ſhould not periſh, See his 


Note on Gen. xix. 31. 


2 GrRoT1ivs does not mean ſo: He only ſpeaks of a Reſpe& which is inconſiſtent with Inferiority, or at leaſt with the 
Equality which Marriage introduces. It ſeems, as if God by Maſes, the Fewiſh Lawgiver, had given us that Reaſon, when he 
commanded, Levit. xvii. 7. Thou fpalt not uncover the Nakedneſs of thy Father, or of thy Mother, ſbe is thy Mother, thou ſhalt 
not uncover her Nakedneſs. Beſide, Marriage being inſtituted for the Propagation of Mankind, it is not convenient that any one 
ſhould be married to a Perſon to whom he gave a Being, either mediately or immediately, and ſo the Blood return again, as we 
may ſay, to the Fountain from whence it came. Laſtly, beſides that no good Reaſon can be given to juſtify Marriages in the 
aſcending and deſcending Line: If theſe ſort of Marriages were not abhorred, every Family almoſt would become, as I may 
Ny, a Stew, and there would be but little Union in Families, from whence would ariſe infinite Diſorders, and very trouble- 
ſome Inconveniences. This I think is all that can be ſaid to prove that this ſort of Inceſt is contrary to the Law of Nature as 
well as the civil Law. See the IJaſtitut. Lib, 1. tit. 10. $1. So far is the Reaſon which our Author ſo much depends on, 
from having that Weight which he imagines, that it has no Foundation, fince, as I have already obſerved, the Shame of which 
he ſpeaks is the only Effect of Education and Cuſtom. Beſides, he is not aware that this Reaſon is not good but with reſpect 
to them who uſe Cloathing ; for thoſe People who go Naked, not being ſenſible of any Impreflions of Shame, as he himſelf 


owns; according to his Principle, Inceſt would not be unlawful in thoſe Countries, becauſe it would be no Obſtacle to that 


Reſpe& which Children ought to have to them that gave and preſerved their Lives. 
3 The Words of the Digeſts are, Quinetiam nefas exiſtimatur, cam quogz uxorem ducere, que per adoptionem filia neptiſiz 
ee cæperit, in tantum, ut, etfi per emancipationem adoptio difſuluta fit, idem juris mantat. 

And therefore the Daughters of Lo? ( Geneſ. xix. 31.) were too forward in their Concluſion. Though Grotius is of Opi- 
nion, that they thought their Practice abſolutely blamleſs, having heard that it was uſual with their Neighbours the Arabians, 
as it was likewiſe with the Perſians. bB.'2.C $4 413-12. c Apomnen. J. 1. d Vid. L. 23. 
te 2. I. 55. princip. D. de ritu nuptiarum. e Sueton Claud. c. 15. f Metam. 10. v. 346, &c. So Oedipus 
in Seneca (Phœniſs.) v. 134, &c. | 

Avi gener patriſque rivalis ſui, 
Frater ſuorum liberorum, & fratrum parent. 


Son- in-Law to his Grandfather, Rival to his Father, 
Brother to his Children, and Father to his Brothers. 


pyeſtes in the Agamemnom of the ſame Poet, 9. 34, Ec. 
ye * Ag, . I've turn'd the Courſe of Nature back, 


Confounded all Relations, wildly mixt 
The Names of Father, Grandfather, and Son, 
Husband, and Grandſon. 


i Verſa eſt natura retro 
Ado parentem patri virum, 
Natis nepotes miſcui. | 


Conceied in fafol Love, anda Riddle ; 
Puzzling his Friends to fix his doubtful Name, 
Son to his Siſter, Grandſon to his Father. 


Ibid. Per ſcelera natus, nomen ambiguum ſuis, 
{dem ſororis natus & patris nepos. 


We meet with what follows amongſt the antient Epitaphs z 


Here Herſilus, and next in deep repoſe 

Marulla lies, his Mother, Siſter, Spouſe. 

Start not, or frown to ſee the Sphinx renew; 
The Pythian T; ripos never told ſo true. > 
Shamed by her Sire, ſhe weds their common Son, 


And blends the three Relations into one. 


Herſilus Hic j aceo, mecum Marulla guieſcit, 
Due ſoror & genetrix, que mihi ſponſa fuit. 
Vera negas, frontem trahis, hæc ænigmata Sphingis 
Credis? Sunt Pythio vera magis Tripode. 
Me pater ? nata genuit, mihi jungitur illa, 
Sic ſeror & conj un, fic fuit illa parens. 
| Canſt 


* 


Crap. I. 


Canſt thou be call'd (to fave thy wretched Life) 
Thy Mother's Rival, and thy Father's Wife? 
. Confound ſo many ſacred Names in one; 

Thy Brother's Mother, Siſter ro thy Son ? 
Es oe Mr. DRY DEN. 


- And Philo Fudeus * inveighing againſt the 
Perſi ans, who allow'd the Marriages between 
Mother and Son, thus expreſſeth himſelf: Nothing 
could have been invented more greſiy Impious ; to abuſe 
the Bed of the deceaſed Father, which claim d a moſt 
religious Reſpect; to pay no Reverence to the Mother; 
to have the ſame Man become her Husband and her 
Son; on the other hand, to ſee the Mother aſſume the 
Name of a Wife; to hear their common Children 
call'd the Brothers of their Father, and the Grand- 
ſons of their Mother. . | 

No leſs unnatural and deteſtable is the Cuſtom 
of the Iſle of Ceylon, where a Father, when he 


hath provided a Match for his Daughter, fore- 


ſtalls the Husband in the Office of the Bed; giv- 

ing this ridiculous Reaſon, that *tis but juſt he 
ſhould gather the 
Planting ®, 


XXXIII. The Fews, in this Point, had re- 
courſe, not ſo much to Natural Reaſon, as to 
the Original Prohibition of G O D. The 

taught, that from the Beginning of the World, 
ſix Kinds of Conjun&ions were Divinely for- 
bidden; with a Mother, or Mother-in-Law, 
with another Man's Wife, with a Siſter by the 
ſame Venter, with a Male, and with a Beaſt, 
And all this (except the Caſe of a Siſter) they 
deduce from thoſe Words in Gen. ii. 24. There- 
fore ſhall a Man leave his Father (that is, ſay they, 
the Bed of his Father, and conſequently ſhall ab- 
ſtain from his Mother-in-Law) and his Mother 
(that is, he ſhall obſerve Decency and Diſtance 
towards his proper Mother) and ſhall cleave to his 
Wife (thus both Males are excluded, and Women 
Married to other Men) and they two fall be one 
Fleſh ; therefore unnatural Deſires towards Beaſts 
are here likewiſe forbidden, in as much as tis 
impoſſible tor Man and Beaſt to make one Fleſh. 
This is Mr. Seldens Account of their Doctrine e. 
It was a very ſtrange and ſingular F auf 
of theirs, which the ſame Author reports 9, 
that a Gentile becoming a Proſelyte of Juſtice, 
immediately loſt all Relation to his Gentile 
Friends, of what Nearneſs and Degree ſoever. 
Thus, if ſeveral Perſons of the ſame Family, 
as ſuppoſe a Mother with a Daughter, were 
admitted together into the Jewiſh Communion, 


Philo Jud. de Leg. Special. p. 778. C. Ed. Par. 
gehan in Bernier's Deſcription of the Empire of the Mogul. 


Of Matrimony. 


Pruits from a Tree of bis own 


3 599 
they imagined that their Right of Kindred 
ſtraight expired, and that they ought to live 


as Perſons entirely diſengag d from each other. 


For by this Act of embracing and acknowledg- 
ing their Religion, they conceiv'd Perſons to 
be abſolutely regenerated, and put into the Con- 
dition of Infants . Thus their new Man 
having extinguifh'd all the Ties that were upon 
him from his firſt Nativity, lay, in that reſpect, 
under no reſtraint or Limitation as ro Marriage. 
And this Notion they pretended to found on the 
divine Law, _ Yet, by the Traditions of their 
Wiſe-men, a Proſelyte was forbidden to marry his 
Mother, his Daughter, or his Siſter, tho' a Proſ- 
elyte as well as himſelf. And if any Perſon, du- 
ring his Continuance in Pagaziſm, had wedded 
into ſuch Degrees, at his Converfion he was 
oblig'd to releaſe himſelf by Divorce. The 
Caſe was not the ſame with a Slave, when re- 
ceiv'd into their Worſhip under that Condition. 
For as they imagin'd him likewiſe to have no re- 
maining Alliance of Kindred, or Blood; ſo far- 
ther, they judg'd it no Sin for him to paſs be- 
yond the above-mentioned Bounds of Marriage, 
which confin'd all Freemen, as well Gentiles, as 
Jews. The Reaſon of this diflerence was, be- 
cauſe they eſteem'd a Servant as No-Body, in 
civil Conſideration: And thus the State was not 
concern'd in regulating ſuch inferior Marriages, 
but they were confirm'd or diſſoly d, at the Maſter's 
Pleaſure. Yet the Roman Laws enjoin the ſame 
decent Regard to Kindred * in the Marriages of 
Slaves, as of free Subjects. e 
Tis remarkable what Travellers report of the 
Chineſe, that they decline marrying Women of 
the ſame Name wich themſelves, tho? not allied 
to them by Blood, And that, on the other hand, 
provided their Names be different, they never 
regard any nearneſs of Birth between Husband and 
Wite; ſo that a Niece and an Uncle is a very al- 
lowable Match 8, . e 


XXXIV. We are now to examine the other 
Degrees of Conſanguinity, thoſe in a tranſverſe 
Line; and afterwards to paſs on to the Caſe of 
Affinity. To begin with Brothers and Siſters ; 


there is commonly ſo very remarkable a Mo- 


deſty between them, that they are unwilling 


to be, at the ſame time preſent in a Place, 
where the Endearments of Love and Courtſhip 
are carrying on: Nay, it may be obſerv'd, that 
Brothers themſelves are uſally averſe to talking 
with cach other on theſe Points of Pleaſure, thoi 
only in Sport and Jeſt ®. Yet the Reaſon why 
we cannot poſitively affirm that Marriages, in 


b And the ſame vile Excuſe is alledged for his Inceſt by Chac- 


. is. 


e Tacitus 


ſeems to have obſcurely hinted at this Opinion, when, in his Character of the Jeros, he ſays, Thoſe enbo paſs ever to their Projeſ- 
ron, uſe the ſame Cuſtoms; and one of the firſt Leſſons which they are taught, is to deſpiſe the Gods, to lay aſide all Duty and Re- 
gard to their Country, utterly to negle# and undervalue their Parents, Children, and Brothers. Hiſt. I. V. Vid. JI. 2. . 1. D. unde 
cognati. J. 8. J. 14. I. 2, 3. D. de ritu nuptiar. J. 22. de reg. juris. Selden J. V. c. 16. s Vid. Martin. Hi. Sinic. J. 1. 
h For which Plato aſſigns this Reaſon {Je LL. J. 8. p. 912. A. Ed. Wech.) That all the Talk of the World lies that way; Per- 
ſons, in their very early Age, hearing theſe Doctrines ever infintated, ſometimes in Feſt, ſometimes in more ſerious Application ; 
and particularly in the Tragedies on the Stage, where Narrations are commonly made, that ſuch vile Wretches, as Thyeſtes, Oedipus 
or Macareus, ho have committed Inceft with their Siſters, were ſeen in a terrible Manner to be their own Executioners. Simpli- 
cius on Epidtet. c. 47. ſpeaks to the fame Purpoſe. Since Law and Cuſtom have forbidden the Familiarity of Brothers and Siſters, 
the Inclinations are no leſs powerfully ſuppreſſed, than if the Command of Nature it ſelf had laid this Reſtraint upon them; except 
ohen Perſons are tranſported with Frenzy, and tortured by the Faries of a wicked Conſcience, Comp. Charron de la Sageſſe, . 2. 


„ 
ths 


394 
the firſt Degree, are of themſelves repugnant 
to the Law of Nature, is this; becauſe as 
the Origin of Mankind is recorded in the ho- 
ly Scriptures, ſuch Matches muſt neceſſarily have 
been made between the firſt Children of our firſt 
Parents. For it is by no means to be ſuppos d, that 


GOD would appoint ſuch a Caſe in which the 


Law of Nature conld not but be violated ; and 
yet we ſee him commanding the Propagation of 
Kind, and at the ſame time providing no other 


way of performing that Duty, beſides theſe Con- 


tracts between Brothers and Siſters. Nor can we 
ſay that the Creator lay under any Obligation of 
forming one only human Pair. Some have ex- 
preſs d great Contempt of this Argument, as 
raſh and impertinent, but their Cenſure will be 
of little Force, till their Reaſons are more 
conſiderable. They tell us, GOD was pleas d 
Mankind ſhould draw their Deſcent from one Head, 
that He might eſtabliſh a firm Alliance amongit them 
on the ſcore of their Kindred. But would not the 
Alliance have been ſufficient, ſhould ſeveral Pairs 
have been at firſt produced, all having the ſame 
Nature, and the ſame immediate Author of it ? 


And would not they have been able, by Inter- 


marri to keep up the near Relation amongſt 
their Poſterity? They urge farther, that if the 
Beginning of human Race had been otherwiſe 
ſettled, Wars muſt have immediately followed, and 
the World have periſb d in its Infancy. But of what 
Conſequence is this Obje&ion, when, even ac- 


cording to the eſtabliſnd Method, we ſee one 


of the firſt Brothers falling by the Hands of the 
other? Therefore the Prohibition of theſe Mar- 
riages ſeems to have taken its riſe from ſome 
poſitive Ordinance : The Ground and Oc- 
caſion of which might be, Firſt, the great Mo- 
deſty diſcoverable between Parties thus related; 
and, Sccondly, this Conſideration, that in as 
much as their Circumſtances engage them to 
live together in a free and unobſerv'd manner, 


were they farther allow' d to unite in a wedded 
too frequent Opportunities would be 


State, 
offer d of Adultery, and other ſhameful Diſ- 


orders b. : 

It may contribute to the Illuſtration of this 
Point, to reflect again on the Opinion of the 
antient Jeus, as collected by Mr. Selden 
They therefore, amongſt theſe ſix Kinds of 
Conjunctions — forbidden by G O D, 
reckon the Marriage of a Brother with his Siſter 
by the Mother's Side. But . add, that this 
Command did not exerciſe its Force till Man- 
kind being ſufficiently multiplied, Plenty of o- 
ther Women might be had, and there was no 
need of breaking in upon this Degree. Tis an 
old Tradition with the Eaſtern People, that all 
Adam's Children, except Seth, were Twins, and 
that it being neceſſary amongſt them for a 
Brother ſtill to marry his Siſter 5 yet they care- 
fully abſtain'd from Siſters of the ſame Birth. 
Farther, the Jeus belieyd a Siſter, by the 
Mother's Side, to be more cloſely allied to her 
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Brother, than if by the Father's only. (And thus 
Deuteronomy xiii. 6. Thy Brother the Son of thy 
Mother, is emphatically ſpoken, as a nearer De- 
gree of Relation.) They thought the primitive 
Command affected only Siſters in the former 
Senſe, not in the latter; for theſe they judg d 
might be taken for Wives by the pureſt of the 
Gentiles, thoſe who obſerv d the Precepts of Noah, 
and govern'd themſelves by the Law of Nature 
and of Nations, And hence, they ſay, it came 
to paſs that Abraham married his Siſter Sarah ; no 
Reſtraint being yer laid, in that Particular, from 
the poſitive Law. For leſt any ſhould imagine, 
that the Term of Siſter is there put for any Kinſ- 
woman, the Patriarch himſelf explains his own 
meaning, Truly, ſays he, ſhe is my Siſter, for fhs 
is the Daughter of my Father, but not the Daughter 
of my Mother d. Yet that ſuch Matches were 
not uſual in thoſe Countries, is evident from this, 
that Abraham imagin'd he ſhould ayoid being ta- 
ken for Sarah's Husband, if ſhe pretended to be 
his Siſter. Unleſs we are rather inclin'd to ſay, 
that he hoped they would take the Word in the 
fulleſt and moſt vulgar Senſe, for the Siſter by 
borh Sides. | 

A Difficulty ariſeth on this Subject, from 
2 Sam. xiii. 13. where Tamar anſwers her Half- 
Brother Ammon, ſoliciting her to his Bed, Speak 
to the King, for he will not withhold me from thee. 
Here on the one Side, it is not probable that 
Tamar was ignorant of the divine Law, which 
expreſly forbids the Marriage of a Brother and 
Siſter by the ſame Father, as well as by the ſame 
Mother. And on the other Side, it would have 
been in vain for her to think of finally eſcaping 
the Violence of her Brother's Paſſion, by depend- 
ing on this Reſerve, that whatever ſhe might 
ſeem to promiſe him, he could not at laſt wed 
her, without a manifeſt Violation of the divine 
Command; which yet is Joſephus's Opinion e. 
The Jewiſh Doctors therefore give this Anſwer 
to the Caſe before us. They ſuppoſe Maacah, 
the Mother of Tamar and Abſalom, to have been 
taken Captive by David, in the War againſt the 
King of Geſur, and to have born him Tamar, 
whilſt ſhe continued a Gentile, and Abſalom, after 
ſhe was made a Proſelyte. Since then they were 
perſuaded that Perſons, by embracing their Religi- 
on, were releas'd from all former Kindreds; and 
becauſe the Child of an Iſraelite, by a Gentile Wife, 
follow'd the Mother, not the Father, and was 
likewiſe reckon'd a Gentile ; they concluded thar 
Tamar, when ſhe became a Proſelyte, loſt all the 
Relation ſhe had to Ammon, during her Gentile 
Condition; and that accordingly ſhe believ'd ſhe 
might be given in Marriage to him, vithout 
tranſgreſſing the divine Ordinance ; her Near- 
neſs of Blood being extinguiſh'd in her Regene- 
ration. | 

To touch on the Cuſtoms of other Nations in 
this Affair, we find Byblis in Ovid, complaining 
that the Laws of Marriage ſhould be ſtricter 
amongſt Men than amongſt the Gods; | 


7 See Mr. Barbeyrac's 1ſt, ad and 3d Notes upon $ xxxil. of this Chapter. 
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> Vid. Ovid Metamorph. IX. 
. Antig. Jud. VII. 7. 
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— Nii nempe ſuas habuere foroves. 
Lic Saturnus Opim junctam ſibi ſanguine duxit; 
Oceanus Tethyn, Junonem rector Olympi. 
| Metam. IX. v. 496, Cc. 


In Homer * the Daughters of olus are re- 
reſented as married to his Sons. Theocritus b 
commends King Ptolemy and his Queen, for re- 
ſembling the Matches ef the Gods, in being Bro- 
ther and Siſter, Lucian © reports the ſame of 
Mauſolus and Artemifia ; in Arrian d, Hidreus, 
the Carian, is ſaid to have married Ada his Siſter. 
Amongſt the old Peruvians the Iucas alone were 
mitted to marry their Siſters, and all other 
en forbidden to take the ſame Liberty e. 
On the other hand, the Romans abhorr'd this 
Practice as moſt odious and unnatural. Plutarch f, 
giving the reaſon why the Women, in that Na- 
tion, ſaluted their Relations with a Kiſs, hath 
left this Remark, When the Laws had prohibited the 
Marriage of near Relations, they yet allow'd them to 
oceed to this innocent Expreſſion of Love; and this 
became a mutual Pledge and Mark of their Alliance. 
For in antient Times the Romans alſtain d from wed- 
ding their Kinſwomen, in any Degree of Blood; as 


they at preſent forbear their Aunts and their Sifters. 


It was late before the Marriage of Conſin-Germans 
was diſpens'd with 8, 

The Athenians, by the Conſtitution of Solon, 
might marry thier Siſters by the Father's fide, 
not by the Mothers. Thus Plutarch h relates 
a Match between Themiſtocles's Son and his Daugh- 
ter by another Wife. Demoſthenes i reports the 
ſame of his Grandfather. Cornelius Nepos, in his 
Life of Cimon *, obſerves that General to have 
made the like Marriage, which, he ſays, Was a- 
greeable to the Athenian Cuſtoms l. Yet there is 
a Paſlage, in the Oration of Andocides againſt Al- 
cibiades, which ſeems to overthrow all this: Re- 
flect, ſays he, upon the Examples of our Anceſtors ; 
with what Bravery and what Wiſdom they proceeded, 
when they ſent ſo great a Man as Cimon into Baniſh- 
ment, for violating the Laws, in taking his own Si- 
fter to his Bed m. Plutarch, in Cimon's Story, deli- 
vers himſelf with no Certainty on this Point ; he 
tells us, Some cenſur d him for ufing too much Li- 
berty with his Siſter, tho only in Sport : Others af- 
firm'd, that the matrimonial Contract had really 
paſs'd between them, and that the reaſon was, becauſe 
the young Lady, on account of the Poverty of the Fa- 
mily, could not find a Husband abroad. 

The Lacedemonians, on the contrary, married 
their Siſters by the Mother's ſide, not by the Father's ; 
as Philo Judæus n informs us. £5. 

It appears from Plato o, that he eſteem'd Matri- 
mony between Brothers and Siſters lawful ; in as 
much as he forbids it only in the aſcending or de- 
ſcending Line of Kindred. 4 | 


a Odyfſ. 10. b Idyll. 17. towards the End. 
e Garcllaſſo de la Vega, 1. 4. c. 9. 
b 77 Themiſtocl. in fir. i Contra Eubulid. 
m To this agrees Atheneus, l. XIII. c. 21. : 


PL. 1. 6 27. q L. 1. r V. 170. 
t L. z. c. 24. u Add. Selden. de F. N & G. I. 5. c. 11. | 
y In Proæm. E 2 De Sacrific. p. 364. Edit. Amit, 


ted of the Thraſcians, the Inhabitans of Mount Libanus, I know 


915. in Fn. Add. J. 54. D. de Ritu Nupt. 
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Amongſt the Egyptians, Diodorus Siculus b ob- 
ſerves, this kind of Marriage was eſtabliſh'd by an 
expreſs Law, and was grounded ori a ſuperſtitious 
Conceit, that the ſame Practice had ſucceeded for- 
tunately with Fs. Achilles Tatius d reports the 
ſame Cuſtom of the Phwnicians. 1 

Others of the Antients declar d an abſolute Diſ- 


like of this Freedom. It is one of Pbocyli dess Pre- 


cepts me 


Md xeon; ig dH iC wk, 
Nor climb thy Sers interdicted Bed. 


And indeed that theſe Matches were very unuſual 
through all Greece, may be gather d from Hermi- 
one's Speech in Euripides, where ſhe thus upbraids 
Audromache, | | N 


Tossaty dv To Ba gg &, &c. v. 10 3 * i 


Thus the Barbarians with inceſtuous Love, 
Fathers their Daughters, Sons their Mothers wed, 
Brothers their Siſters ; and no Lay reſtrains 
Their ſinful Paſſio 


Or if they were once permitted in Greece, it is 
certain they grew entirely our of uſe with Po- 
ſterity; as that Paſſage of Sextus Empiricus 3 
ſufficiently proves; The Egyptians contracted Mar- 
riage with their Siſters, which, amengst us, is diſs 
allowed by Law. The ſame Author ſays in another 
place ® ; In our Country we eſteem it contrary ta 
all Right and Decency, to make a Wife of a Mother 
or of a Siſter u. Let he chargeth both thoſe Pra- 
ctices on the Perfians ; as do likewiſe Strabo x, La- 
ertius V, Curtius *, and Lucian a. Tho' the Anſwer 
given by the Judges to Cambyſes, in Herodotus b, 
plainly ſhews, that the wiſer Men, even in the Per- 


fian Nation, were of a very different Opinion. 


It may not be improper to conclude our Search 
into the preſent Controverſy, by returning to the 
Jews. They then, in their Prohibition of Mar- 
riage between Brothers and Siſters, thought it 
made no difference whether the Siſter, in ſuch 
a Caſe, came by Adultery, or by a lawful Bed: 
nay, if ſhe was born of a Mother-in-Law, in a 
diſhoneſt way, the Rule held againſt her in this 
reſpect ©: Though, otherwiſe, as to the Crime 
of Inceſt, they held it could only be committed by 
Matrimony, not by Adultery, nor by unmarried 
Pollution. Thus, amongſt them, he did not paſs 
for an Inceſtnous Perſon, who had defil'd a Mother 
and her Daughter, but he only who had actually 
wedded both. Thus roo a Man might marrry her 
whom his Father, Brother, or Uncle, had been 
too familiar with, tho* he could not wed his Mo- 
ther-in-Law, nor his Uncle's Widow, nor ſo 
much as his Brother's Reli&, unleſs in the extra- 


d De Expedit. Alexand. J 1. 

s See che Reaſon, id. 

1 See Bæcler's Notes on this Place. 
o De LL. J. 5. 
s Pyrrhon. Hypotyp. J 1. 14. P. 31. 
Fs L. 15. oy 4 Ed, Gen. Caſaub. 
b Thall Add. What is rela- 


not with what Credit, by Leon Rachwo!f, Itin. Oriental. /. 2, 


ordner 


of Nature. 
Matches have been condemn d and deteſted by 


Love with her beyond Cure, 
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ordinary Caſe of his dying without Iſſue 2. And 
ſo on the other hand, a Man might take her to 
Wite, whoſe Mother, Siſter, Grandmother, Aunt, 
Daughter, or Niece he had corrupted. It is true, 
by the Traditions of their Rabbins, theſe Mar- 
riages were judg d unlawful ; yet the contracting 
Party was only corporally puniſh'd, and the Con- 
tract {till allow'd to ſtand good. From all which 
we may infer, that the Jews, in ſtating the 
Notion of Affinity, held it to proceed not from a 
bare Nearneſs of Blood, unleſs. caus'd in a regular 
and matrimonial way ®. 5 
Nicetas Acominatus reports, that the Emperour 


Andronicus Comnenus having a Deſign of joining 


in Marriage Alexius and Irene, both inceſtuouſſy 
begotten on Theodora, and conſulting his Judges 


on this Point, one of them gave his Opinion that 
The Parties being illegitimately born, were not to be 
efteem'd of Kin to each other, but had loft all Right 


and Alliance of Blood; and were in the Condition 


and Diſtance of Strangers. But the Hiſtorian cen- 


{ures theſe Judges, as Men of greedy and ſordid 
Tempers, who made a Gain of diſpenſing with 
G OD's Commands, and would {ell their Voices 
for the Feaſts and Favour of great Perſons. 
XXXV. As for the other Degrees, forbidden 


Cc in Leviticus xvili. it will be ſtill more diffi- 


cult to find a Reaſon why they ſhould hinder 
Marriage, on the bare Conſideration of the Law 
Though it muſt be own'd, that ſuch 


many Heathens. St. Paul 4 calls it Such For- 
nication as is not ſo much as named amongſt the 


Gentiles, that a Man fbould have his Father's Wife. 


Phocylides © ſets it down as one of his Moral Leſſons. 
MunTeuins n Vail Y See Ne yon, 
Mrrte M ws Tie v iure N G o. 


Make not thy Father's injur'd Bed diſgrace & 


Thy Step-dames Vows ; but with Reſpe& confe 


A Mother her, that fills thy Mother's Place. 


The Story of Stratonice is well known, whom 
Seleucus her Husband gave away to his Son An- 
tiochus, when the young Prince was fallen in 
It was a remark- 
able Saying of Seleucus on this Occaſion, that 
if his Wife expreſs'd an Abhorrenge of ſo unuſual a 
Practice, be begg'd his Friends to inform her, that 


whatever Action was pleafing to the King, and bene- 


ficial to the Publick, ſbe ought to eſteem right and 
juſt t. Yet Appian 8 doth not ſtick to call this 
Love of Antiochus, 2.%pu50 re, A finful ex- 
travagant Paſſion. It * is ſaid to be the ordinary 
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Cuſtom amongſt the Tartars, for a Son to marry 
his Matherdn-Law, when left a Widow by his Fa- 
ther b. 4 | ; 
The antient Jews, as Grotius obſerves i, found- 
ed the Prohibition of theſe Degrees chiefly on twa 
Reaſons: Firſt, on that natural Modeſty which 
hinders Parents from holding Familiarity with their . 
Tue, either by themſelves, or by ſuch Perſons as 
are in Blood, or Affinity, neareſt to them. Which Ar- 
gument, as it is of good Force in the aſcending, 
and deſcending Line, fo, in as much as the Shame 
there alledg d is exceedingly weakened, and al- 
moſt brought to nothing in the collateral Kin- 
dred, eſpecially beyond the ſecond Degree, it can 
here by no means amount to a Precept of the 
Law of Nature. Yet are we to eſteem thoſe civil 
Conſtitutions moſt juſt and well grounded, which 
extend the Prohibition to a wider Compaſs; 
on purpoſe, as it were, to fence in and ſe- 
cure thoſe Degrees which the Dictate of Nature, 
or the poſitive Ordinance of GOD had before 
forbidden. Their ſecond Reaſon was, Left too 
great occafion ſhould be offerd to Fornications 
and Adulteries between Perſons thus related, and 
conſtantly converſing with Freedom together, if ſuch 
Pieces of Wantouneſs might be made good by the Re- 
medy of Marriage. This Argument, like the for- 
mer, is ſufficient to give Occaſion to a prfitive 
Law, not to evince any Precept of Nature. The 
Jews apply it well, to account for that ſeeming 
Difficulty in the xyiii'Þ of Levit. where the marry- 
ing an Aunt is forbidden, and not the marrying 
a Brother's Daughter, though both ſeem equally 
diſtant in Degree. For they obſerve, that young 
Men frequenting the Houſes of their Grandfa- 
ther and Grandmother, and ſometimes dwelling 
with them, are very much in the Company 
their Aunts; whereas they come not ſo often to 
their Brother's Houſes, nor have there the ſame 
Privileges and Freedoms. Yet the latter of theſe 
Degrees was eſteem d unlawful by the Romans, 
as appears from the Caſe of Claudius, when de- 


ſigning to marry Agrippina k. 


Many there are notwithſtanding who aſſert, 
that in the Place of Scripture but now mention d, 
not ſuch particular Perſons are forbidden, but in 
general all ſuch nearneſs of Degrees : whoſe Ar- 
guments, were there occaſion, might perhaps find 
an Anſwer. | 

Thoſe who maintain that all the men- 
tion'd in the xviiith Chapter of Leviticus, are like- 
wiſe repugnant to the Law of Nature, urge the 
Words of the 24th Verſe; For all theſe Abomina- 
tions have the Men of the Land done which were be- 


fore you, and the Land is defiled. © For, ſay they, 


| | MM. Bars. NOTE on N XXXV. | 
The Pythagoreans mightily approved the old Laws of the States of Greece, by which it was forbidden to have any Amorous 
Converſation with a Mother, Daughter, or Siſter, and to ſatisfy his Deſires with any Woman whatſoever in a Temple, or in 
the ſight of the World; for, ſay they, it is good and profitable to put as great an Obſtacle to it, as poſſible. 
"Evranmioty of cunic igazw, x ws m fd ebm b voi & Tris "EMnkorreit b, T6 ane un ovſjirccts june 
Nei, uin aber, wire & lips, uin e f og, Kane n 8 70, g ovpgeey!, w os mice inet uhα,lnõ T eff yriag wms. 
Jamblich. in Vit. Pythag. $ 210. 
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® in as mnch as every Tranſgreſſion preſuppoſeth a 
& Law, thoſe Gentiles in contracting ſuch Marri- 
* ages muſt needs have violated, cither ſome natu- 
te ral Law, or ſome divine poſitive Ordinance uni- 
* yerſally binding Mankind: The latter is hardly 
* to be made out, and the former muſt therefore be 
e admitted. To this Mr. Selden à anſwers, that 
the Word 3 theſe is to be reſtrain'd to thoſe Sins 
which the Heathens were capable of committing. 
And as an Argument that it doth not extend to e- 
very Particular there mention'd, he obſerves, that 
one Caſe there prohibited b is the marrying of 
two Siſters together, which could not be before 
vicious, having been praiſed by ſo righteous 
a Man as Jacob. (Though to this Remark of 
Mr. Selden it might well be added, that the Quar- 
rels and Emulations between thoſe Siſters, Jacob's 
Wives, was probably the Reaſon of this poſitive 
Prohibition.) In the ſame manner Amram, Mo- 
ſes's Father, married Jochabad his Aunt ; another 
of the Degrees here forbidden c. | | 

By the Turkiſh Alcoran d, a Muſſulman is re- 
ſtrain'd from wedding his Mother, -his Step-dame, 
his Daughtcr, his Siſter, his Aunt, his Niece, his 
Nurſe, his Foſter-Siſter, his Wife's Mother, his 
Wife's Daughter by a former Husband, his Son's 
Wife, two Siſters, a Daughter to a Woman whom 
he hath abuſed, and, laſtly, another Man's Wife, 
unleſs taken for a Slave in War e. 

+ It may not be from the purpoſe to ob- 
ſerve, that many have imagin'd the Force of Af- 
finity. to ceaſe, on the Death of the Perſon in whom 
it was founded. It is a ſaying of Euripides f. 


— New Afinities eſface the old. 


Ifocrates &, ſpeaking of a Gentleman who had 
married his Aunt, ſays, He took ſo much Delight 
and Satisfaction in my Father's Friendſhip, that 
bofing my Aunt without Iſſue by her, he took my Fa- 
ther's Coufin-German for his ſecond Wife, to keep up 
the Aﬀnity between our Families h. Florus i tra- 
cing out the Cauſe of the Quarrel between Cæ- 
ſar and Pompey, obſerves, that upon the Death of 
Julia, Daughter to the former, and Wife to the 

latter, the Band being broken aſunder which had 
ſo long held them together, they ſoon diſcover d 
their mutual Jealouſy, and appear'd the moſt yio- 
lent of Rivals. Marriages, ſays Philo the Few k, 
are the Ties and Engagements which unite the Fami- 
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lies of Strangers; and whey they are diſſolv d, the 
Affinity breaks off with them. 

XXXVI. It will be convenient to add a Word 
or two about thoſe interior, or ſecondary Wives 
in uſe amongſt ſome Nations: Such as do truly 
plight their Faith to their Husband, and are u- 
nited to him in the ſtricteſt manner of Society; 
yet ſo as that upon account of their unequal Con- 
dition, or Birth, or for other Reaſons, they are not 
admitted to the full Honours of their Character, 
nor acquire the ſame Rights for their Children, 
as other lawful Mothers l. 
den m hath treated at large; and from him it 
appears, that their Difference from juſt and pro- 
per Wives is introduc'd purely by poſitive Law, 


or by the particular Covenant of the Parties, who 
to the principal matrimonial Pact may add any 


thing at their Pleaſure, which doth not contra- 
dict and overthrow it. The chief Reaſons on 
which this Practice ſeems to have been founded 
are theſe, the Preſervation of noble Families, 
the Fear of injuring farmer Children n, and 
laſtly, the avoiding of thoſe great Expences, 
which a Wife, in the higher or more perfect De- 
gree, might challenge by the Cuſtom of the State. 


In order to the keeping up of great Families, it 


is convenient that they marry into equal For- 
tunes and Honours : For the better procuring gf 
which it hath been enacted, in many Common- 
wealths, that in caſe a Man take a Wise beneath 


himſelf, the Marriage ſhall not have all thoſe Ef- 


te&s and Privileges, which it would otherwiſe, 
in courſe, enjoy. And then again, nothing more 
weakens a Family, than the diſmembring of an 
Eſtate into too many Parts; wherefore to pre- 
vent this Misfortune, ſome have thought it pro- 

to take up with theſe ſecondary Wives, whoſe 
Children, if their Portions are not over large, 
have yer no Reaſon to complain. And as to the 
third Point, he is a notorious Fool, who makes 
himſelf a Beggar to maintain the Pride and Gran- 


den of a Wit. 


On the whole, it is clear how injuriouſly we 
deal with theſe inferior Wives, if we allow them 
no better a Title than the vile Name of Concu- 
bines *, For Concnbines are properly ſuch, as 
exerciſe conjugal Freedom without conjugal 
Faith, and difter only in Degree from common 
Strumpets: Nor do they exempt themſelves from 
the Scandal by entring into a private Engage- 


3 This critical Remark, alledg'd by GR OT Ius before $ 14. deſtroys the whole Syſtem of them who ground your Divine 


' Poſitive general Laws upon it; though they cann't ſhew, how they have been publiſh'd to all People. 
4 Yet among the Tartars, on the contrary, Fathers marry their deceaſed Sons with the deceaſed Daughters of ſome other, 


and imagin, that by that Poſthumous, or rather Imaginary Contract, the Parents of that Son, or Daughter, contract a true 


Alliance or Affinity. Marc. Paul. Yenet. Lib. 1. Chap. 58. 


| WW. BARB. NOTE on F XXXVIL Tr 
= See Cujacrvs Obferv. Lib. V. Cap. VI. where he treats of the Notion that the Romans had about them, and thews us, 


how they were look'd on as Concubines, 


Lc c. 11. | 


\ 


« Chapt. of Wives. 
t In Æginetic. 


- Levit. xviii. 18. Upon which place conſult Grotius. 
ome remarkable Things concerning the Degrees of Conſanguinity amongſt the Indians, in Abr. Roger. de Bramin. p. 1. c. 12. 


e Add. Selden. de J. N. & C. &c. 1.6. c. 11. | 
n Cicero pro Quint. c. 6. The Afinity could by no means be broke off, whilſt the Children 


We meet with 


f Med. v.76, & in Oreſt. 1083. 


were alive, Idem Philipp. XI. c. 4. concerning Dolabella, who had formerly married his Daughters; Aud this Gentleman, 


ye heavenly Porvers, was once my Friend! i Laa ens N13, 


k De Legat. ad Caium. On the other fide 


we are told of the Tartars, that amongſt them 'tis an uſual thing for different Parents to make Matches between their deceas'd 
Sons and Daughters; fanſying that by this poſthumous way of Marriage, a Relation is no leſs contracted between their ſur- 


viving Friends, than if they had actually celebrated their Nuptials in their Life-time. 


N. SG. 1. 5. c. 7 m V. Grot. I. 2. c. 5. ſ. 15 


Vid. Selden. de J. 
n So in Julius eee towards the end, the Emperor 


Marcus, upon the Death of his Lady Fauſtina, took the Wife of his Procurator for a Concubine, N- tet liberis ſuperinducergt 


novercam, That he might not bring ſo numerous a Family of Children under the Power of a Mother-in-Law- 
e . 1113 | 


ment, 


Of theſe Mr. Sel- 
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ment; and confining their diſhoneſt Service to a cut off the Heads of all his Wives, in caſe he loft 
ſingle Perſon Z. But the Faith of the Marriage- the Battle d. | F 
Bed is infinitely more ſacred and ſolemn, than to The Chineſe, when they deſpair of obtaining 
be brought into Compariſon with the ſtricteſt of Iſſue in juſt Marriage, have recourſe to the Re- 
-theſe illegal Compacts, founded on the baſe Pro- medy of Concubines; eſteeming it the moſt mi- 
ſpects of Lucre or of Luſt b. ſerable thing that can befal a Man, to be at a 
Busbequius e remarks ſomewhat very particular of loſs for Children, who might mourn at his. De- 
the Turkiſh Emperours, that after Bajaxet, none of ceaſe, and perform the decent Honours of his 
them enter d into juſt and proper Matrimony. For Burial e. 3 0 15 „„ 
be, after his Defeat by Tamerlain, falling together We have only this Obſervation to add, that as 
with his Wife into the hands of the Victor, took no the publick Laws of Commonwealths are wont 
part of the Barbarous Treatment more to heart, than to inveſt other Contra&s with certain Rites and 
the Aﬀronts and Diſhonours put upon the Sultanefſs Solemnities, upon want of which they paſs for 
before his Eyes. In regard to this Accident, his Succeſ- invalid in civil Cognizance; ſo in ſome States 
ſort abſtain from conjugal Engagements; and as tothe there are ſuch Ceremonies annex d to Matrimony, 
Afair of Iſue, make ufe of Women in the Conditionof as if omitted make it illegal, or at leaſt de- 
Slaves, who are not capable of ſuffering ſo much Injury prive it of ſome Effects which would otherwiſc 
and Diſgrace. But indeed the Turks in general pay have ſprung from it, according to the local Cu- 
uo leſs Afection and Kindneſs to their Sons by Con- ſtoms and Conſtitutions f Now although the 
cubines or Harlots, than to thoſe who are born of their Law of Nature be a Stranger to theſe Formalities, 
legal Wives; nor have the former any leſs Degree of yet inaſmuch as it commands all Subjects to obey 
Right to the Goods and Eſtate of their Father. the Ordinances of the Government under which 
Abbas, King of Perfia, took another way of pre- they live, it would be idle and ridiculous for ſuch 
venting theſe Indignities: For, carrying with him Perſons, as have not the Power of making or of re- 
into the Field all his Female Train, he command- verſing civil Laws, to plead the Indifference of na 
ed the Eunuchs, that had the Cuſtody of them, to tural Law in the preſent Caſe. | 
a Vid. Mlian. J. H. I. 10. c. 18. b Yet ſometimes we meet with the Word Concub ina in no diſgraceful Senſe. 
Fid. L. 32. t. 3. I. 49. ſ. 4. D. de Legat. and L. 5. t. 27. 1. 3. C. de natural. liberis, Concubinage is call'd unequal Marriage. 


Add. Godofred. ad loft. dict. C Epiſt. 1. d Petrus della Valle Itin. P. 2. | Epift. 5. ö 4 Martin. Hiſt. Sin. 
Li. p. 201; f V. Conſtitut. Sicul. I. 3. t. 20. | 2 
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CHAP. IL 
Of paternal Fower. 


* * Ts _ — — — * — 


1. The common Opinion of the Original of Paternal vn. Both in their Infancy and Childhood. 
Authority. 1 _ Ii vi. How far Children are capable of being govern d 
11. According to Hobbes, the original Power ober at this time. 8 8 
Children is in the Mot her. 1x. Whether a Father may ſell his Son. 
III. And from her is derived to others. IX. Of the Obligation of Children made free. 1. 
Iv. On what Reaſon paternal Authority is ground- xl. What Power Fathers bave over their Children, 
ed. | out of civil Societies; 1 
v. How far the Father has more Right than the x11. What Power in civil Societies. 
Mother. | _ I? x11. How this Power is loſt. 
vi. How great the Power of the Father is, as ſuch, XIV. M hether Children ought to have their Parents 
over his Children; | il *'* Conſent io their Marriages. ia 


FA Hildren are the proper Fruit of Matrimony; Perſon really exiſt, who before had no Being, 
as they are likewiſe the proper Subjects of But in as much as both the Parents equally con- 


paternal Dominion, that moſt antient, and, at tribute to this ſignal Benefit, they ſay that both 


the ſame time, moſt ſacred Kind of Govern- originally acquire a Right over their Iſſue; bur 
ment; by Virtue of which the Children are that, in caſe they contend for the Sovereignty, 
engaged to acknowledge the Superiority, and to and by reaſon of their contrary Commands can- 
reverence and obey the Commands of their Pa- not both be obey'd together, the Father's Au- 
rents. The Origin of this Power, Grotius 2, thority is to carry the Precedence ; not only on 
and moſt Writers refer to the A& of Generation, the account of the Advantage he hath in Sex, 
by which the Parents do, in ſome meaſure, re- but likewiſe becauſe the Mother herſelf is placed 
ſemble the divine Creator, whilſt they make a under his Direction and Sway. 


Mr. BARBEYRACS NOTES on Chap II. $ I. | 

3 Qu INCTILIAN expreſſes this very well in this Paſſage of his, Declam. E quoted in part by GR o NO v 1us: Due 
[Pater & Mater] unum vocabamus, videamus, qud ire debuerit. Poteram quidem fortiter dicere, Pater juſfi. Hoc nomen omni 
Lege majus eft-----------Necefſe bab uit parere----------Sint ſant jura paria, Jedtat medius inter duos Fudex : Non comparabo Per ſo- 
, guamwvis apud omnes Gentes plus juris habeat Pater: Sit jan? Natura communis, non imputabo, guod nomen dedi, quod fami- 
liam, quod impen/as, &c. | * | | 
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. II. Mr. Hobbes * takes another Road in tra- 
| cing out this paternal Rule : © Tho", ſays he, this 
44 he a true Conſequence, 4 Man is the Father of 
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e another, and therefore hath the Dominion over him; 


« yet It is not ſo clear and manifeſt as to ſhew its 


c n Neceſſity, as thoſe do where one of the 
Terms is included in the Definition of the other; 
* but muſt be made out by other Arguments and 


5 Proofs.. Beſides, ſince all ſovereign Power, if 


* regularly eſtabliſh'd, is indiviſible, ſo that no 
$ one can, at the ſame time, ſerve two Maſters, 
* unleſs in Subordination; and ſince two Perſons 


© concur to the Act of begetting, that Act ſhould 


& ſtem an improper Foundation for Sovereignty ; 
“ which may therefore be more conveniently de- 
c duc'd from a State of Nature, in the following 
Method. During ſuch a State every Man hat 

& A Liberty of practiſing againſt every Man, what 
© he thinks may conduce to his own Preſervation : 
« 1 and conſequently the Conqueror is the Lord 


© and Maſter ot the conquered. Whence we may 


« infer, that by the Law of Nature the Right of 


* governing an Infant is firſt in the Power of the 
te Mother; who, if ſhe reſolve to nouriſh and 
© breed him up, as ſhe is in Duty obliged to 
4 do, is ſuppos'd to do it upon this Condition, 
© that he ſhall not prove her Enemy when grown 
© up, i. e. that he ſhall pay Subje&ion and Obe- 
* dience to her. (According to his Hypotheſis, 
thoſe are mutual Enemies, who are neither ſubje& 
one to the other, nor own a common Maſter. ) 
« For it is by no means to be preſum'd that I 
© would give a [Perſon Life, on purpoſe to put 
« him in a Capacity of ron up to my Pre- 
© judice, and of gaining 1 in time to repay 
* my Kindneſs with Hoſtiliry. Thus therefore a 
* Woman becomes, at the ſame Minute, a Mo- 
ce ther and a ſovereign Miſtriſs. Nor is the Ex- 
E cellency of Sex a ſufficient Argument why we 
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* ſhould attribute this Right of Governing to the 
* Husband, rather than to the Wife: For the In⸗ 
ky equality is not fo great between them, as that the 
Man can immediately eſtabliſh his Rule over the 
Woman without Oppoſition ; but, in a State of 
** Nature, he muſt fairly win her by a Courſe of 
War. Farther, * the Woman, by carrying the 
Child ſo long about her, and nouriſhing it with 
her Subſtance, + doth certainly contribute, if 
* not the moſt noble, .yet the moſt laborious and 
* troubleſome Share to the Production of Iſſue b. 
* Laſtly, in as much as in a State of meer Na- 
* ture, where no Commonwealths and no Fami- 
* lies are ſuppoſed, tis impoſſible to know who is 
the Father of the Child, but by the Mother's 
Aſſeveration; it follows that the Child belongs 
to whom ſhe pleaſeth, and therefore primarily to 
her ſelf. On which account it was enacted by 
the Roman Conſtitution, that Iſſue brought forth 
© without Matrimony e ſhould follow the Venter, 
or the Mother 4. 

III. From the Mother this Dominion, aocord- 
ing to Mr. Hobbes, may pals to other Perſons ſeye- 
ral ways: Firſt, if the Mother renounce her 
Right by expoſing the Child; the Perſon who 
finds, and breeds him up, ſhall enjoy the ſame 
* Right which the Mother had oyer him before. 
For the Life which the Mother at the firſt gave 
him, ſhe, as far as ſhe is able, takes away again 
* by this Act of expoſing him: And conſequent- 
ly the Obligation he had to her, for her former 
* Kindneſs, is entirely cancell'd by this Injury. 
On the other fide, to the Perſon who ſav d and 
© educated him, he owes all poſſible Returns, and 
* ought.to acknowledge him, both for his Parent 
* and his Maſter © Here, though we ſhould 
grant that ſuch a Child ought till to preſerve an 
Inclination of paying Duty * to his Mother, 
and, upon her Sotrow and Repenrane, to return 


| a Mr. BAR B. NOTES on & II. 
7 Our Author elſewhere has confuted this Principle of Mr. Hog BES. Sec B. 1. c. 6. C 10. and B. 2. c. 2. . g. Ie; 
* Mr. Bub pus ſets down this ( as 7s e her Duty to do ) as Mr. Hon BRS's Opinion, but it is plainly contrary to 
0 


Mr. Hons t s's Notion, as the Courſe of his Rea 


ning makes it evident; and Mr. HoBB&ts explains himſelf without Re- 


ſerve, De Cive, Chap. . $ 2. where he lays, that a Mother may either bring up or nouriſh her Child, SUO ARBITRIO 
ET FURE, at her own pleaſure. See alſo his Leviathan. 'In general, our Author mixes his own Notions and Arguments 
too much with Mr. Home s's, without Piſtinction, which ought to be carefully obſerved. | . 

3 This is our Author's Reaſon, tho' Mr. Bu ppt vs attributes it to Mr. HoBBes in the Place before quoted. 

4 This our Doctors and modern Phyſicians will not allow, as moſt Men know. | 


Mr. Bars. N 


3 Theſe are our Author's Words to the end of this Section, 
fays of the Mother, muſt equally be applyed to the Father. 


a De Civ, c. . 


OTE on F III. | f 
and agree with his Principles, only we muſt add, that what he 


b Quintil. Declam. 338. [t is otherwiſe in the Caſe of the Men, tho are made Parents by 4 ſport 


and tranſient Pleaſure, and are endear'd to their Children only by that outward Satisfafion. But the Mothers love with a much 
Aronger Paſſion, remembring their ten Months Trouble, their Jong Courſe of Cares and Dangers. It is a ſaying of Medea, in 
Ennius (or rather in Euripides, v. 250, 251. from whence it was borrowed) I had rather be Three times under the Sword, 
than once under the —_— the Midwife. Yet they tell us of the Women of Paria in America, that they bring forth without 


any Pain or Weakneſs, a 


immediately after their Delivery return to their ordinary Work and Employment. Much the fame 


is reported of the Women of Chili; and 'tis added, that the Spaniſh Dames, if they live there any conſiderable time, contract 
the ſame Hardineſs. Oreſtes in Eurip. v. 552, Oc. when it makes for his Cauſe, gives his Father much the Advantage of his 


My Father planted me, and his fair Dame 

Was but the Soil that bred and brought me forth, 

More tied I judg'd my ſelf to ſuccour Him | 

That gave me Life, than Her that gave me Food. 


Mother . 


e See hereafter Section the Fifth. 


Thus Admetus ſpeaks in Euripides, Alceſt. v. 666, c. 


4 By the Law of the Lyciazs, if a Free Woman married a Slave, the Children were 
adjudg'd Free: but if the greateſt Man in the State wedded a Foreigner or a Strumpet, the Iſſue was accounted baſe and ſer- 
vile. The fame People took their Names from the Mother, not from the Father, Herodot. Clio, p. 44. Ed. H. Steph. 


So far I died as Death was in Your Power: 
And if a kind Deliverer hath reſtord me 
To Light and Life, I own him for my Father; 


And boaſt to be the Comfort of his Age. 


Liban: Orat. 13. A Man who take; another out of the Water, where he was ready to periſh, may well be efieem'd a Father by thy 


Peron he hath preſerved. 


nin; un 
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in ſome meaſure, under his old Relation and Sub- 
jection; yet he cannot do this otherwiſe than 
with the Saen and upon the Reſignation of his 
Educator, to whom all his Charges, c. are to be 
refunded. And this ſeems to be the only Caſe 


in which it is poſſible to acquire Rule over a Man 


by Seizure or Occupancy. | 
"Secondly, © If the Mother were made a Cap- 


b tive in War, the Iſſue born to her belongs to 


the Perſon who took her; as her other Goods 
© and Poſſeſſions. But here it muſt be obſerved, 
that the Right and Power of the Conqueror, over 
the Iſſue of his female Captive, is quite of ano- 
ther kind than that which ſhe, as a Mother, be- 
fore enjoy d. . 1 

Thirdly, If the Mother be her ſelf a Subject 
“in any Commonwealth, the ſupreme Gover- 


© nour there hath Dominion likewiſe over her 


© Child. Where we are again to remark, that the 
Power of the civil Governour is very different 
from that of the Parents: And that it doth not 
preſently follow, that the Mother's. Authority 
muſt be extin&, and as it were ſwallow'd up in 
the chief Ruler's; but in ſome States tis only li- 


mited and reſtrain'd, in others tis left almoſt per- 
: take it to detract from the Honour of God, al- 


fect and entire. Fu 

' Fourthly, © If a Woman enter into an Agree- 
« ment of living with a Man, under this expreſs 
“Condition, that the Man ſhall be Lord and So- 
< yereign, then the Children born to them both 
© ſhall belong to the Man, upon the Score of his 
e Sovereignty over the Mother. But, if the Fa- 
cc ther be the Mother's Subject, the Children like- 
4 wiſe fall under her Command; otherwiſe the 
© bearing Iflue would be a Prejudice to her Su- 
© premacy. And in general, if the Society be- 
e tween 5 Man and the Woman be ſuch a regu- 
© jar Union, as gives one the Dominion over the 
« other, the Children owe Subjection to the Ru- 
< ling Parent. But, if in a State of Nature, a 
& Man and Woman contract to cohabit in ſuch: a 


manner as to be independent on each other's 
< Rule, the Children ſhall fall to the Mother, un- 
<« leſs it was expreſly order d otherwiſe in the 


% Bargain. For the Mother may, by Covenant, 
© diſpoſe of her Right as ſhe pleaſetn. Thus 
© they tell us of the antient Amaxous, that they 


* 


„agreed with the Men of the neighbouring Coun- 


« trics, to whom they had Recourſe for Iſſue, to 
« ſend back the Males, and only to preſerve the 
cc Females to themſelves. But in Commonwealths, 
« if a Man and a Woman engage by Contract to 
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* cohabit, the Children are the Subjects of the 
Man: Becauſe in civil States all the domeſti- 
* cal Sovereignty belongs to the Fathers of Fami- 
* lies, by whom the States were founded and e- 
* ſtabliſh'd, and who, we may be ſure, were wil- 
lng to ſettle the Point in Favour of themſelves. 
© Such a Contract between a Man and Woman in 
*a Commonwealth, if it be made in folemn 
Form, and according to the Laws of the Place, 
* 1s calld Matrimony. But in caſe the Parties bar- 
gain only for Concubinage, or for a leſs ſolemn 
* kind of Cohabitation, the Children ſhall then 
* fall either to the Father or to the Mother, ac- 
* cording as the civil Conſtitutions have deter- 
* mind. ha 
IV. Ve, in this, as in other of the like Points, 
have recourſe, in the firſt place, to Almighty 
GO D, the univerſal Cauſe and Author of 
Things; and yet we think it a very lawful At- 


tempt, to ſearch farther into the ſecond Cauſes 


and immediate Inſtruments. For as to that which 


ſome pretend, that AY Sovereignty, which one Man 


obtains over another, is communicated to him by God, 
as it were in the manner of a divine Commiſſion, and 
that all human Power is purely by Delegation ; we 


though the Perſons, who have ſuch Sentences 
commonly in their Mouths, ſpeak with a great 
Appearance of Piety. For he who exerciſeth a 
delegated Power, hath the ſame Power altoge- 
ther with him from whom he receives it; only 
with this Difference, that the former poſſeſſeth 
it only as borrow'd, the latter as his own. But it 
would betray very low and unworthy Thoughts 
of the infinite Majeſty of Heaven, to conceive 
that the ſame Species of Sovereignty is enjoy'd 
by God and Man >. 5 ie 

Having premiſed this Caution, we go on to 
the main Buſineſs before us. And, firſt of all, we 


think it may be ſettled as an undoubted Truth, 


that the Act of Generation doth yield an Occa- 


ſion to the acquiring a Right over the Child, 


which ſhall bold good, not only againſt other 


Perſons, who have not the ſame Claim of Paren- 
tage b, but likewiſe a 
that can be made in behalf of the Child it ſelf. 


againſt any Pretenſion 


We ſay an Occaßon; becauſe we are not perſua- 
ded that Generation alone is ſufficient to give 
a full Dominion over human Iſſue. For altho 
our Children be indeed made of our Subſtance, 
yet in as much as they become Perſons like our 
ſelves, and our Equals, as to all thoſe Rights 


e e er ores» Þ M.. BARB. NOTES on & IV. 
It is certain, that, as our Author will prove a little lower, Education is the immediate Foundation of paternal Power, and 
the mutual Duties of Father and Child. But we muſt not exclude Generation, which, to ſpeak Truth, is the firſt Foundation 
of all Engagements to a Father, and conſequently of his Power. Indeed, how comes it to paſs, that a Father and Mother are 
obliged above all others to bring up the Child that is born of them ?. Tis in my Judgment, becauſe they have join'd together 
in a natural Act appointed by God for the Propagation of the Species, and ſo are, or ought at leaſt to be, engag'd tacitly to 
bring up the F ruit they have produc'd ; for that implied, that it was the Motive of that Conjunction; . and tho* perhaps they 
then propounded only to ſatisfy their Deſires, tis ſufficient that the very Nature of the Thing, which they cann't truly be 
ignorant of, 'allows us to preſume upon that Engagement. This is ſo true, that our Author endeavouring to prove, that Fa- 
thers and Mothers ought to bring up their Children, hath ſaid above, Lib. 4. Chap. 11. 5 + that by bringing them into the 


World, they are engag d to take care, ſo long as they depend on them, to preſerve that 


ife they have given them. We 


may here apply what Crit ſays to Socrates in the Dialogue of Plato, that bears his Name: H 8 & Al wied nu due, ü cd 
F ; mpiporl= Y raden, i. e. Either get no Children, or reſolve to maintain them, what Trouble and Charge ſoever 


N ,˖,,bᷣ % 4 Idi 


you are at for their Education and Support. Tom. 1. p. 45. Edit. Serr. 


a See Matth. x. 28. 


b That as he who is Maſter of a Thing, is likewiſe Maſter of the Fruits or Profits of it; ſo he 


who is Maſter of the Body whence the Child proceeds, ſhould have the firſt Step or Title towards obtaining a Sovereignty over 


the Child it ſelf. 


FIN which 


which naturally acerue to Men; before we can 
render them unequal to us, or ſubject them to 


our Dominion, it ſeems neceſſary for us to ſeek 
out ſome other Title: Eſpecially ſince in the 
Method of bringing a Child into the World, the 
Parents have no little Regard to their own Plea- 
ſure and Satisfaction; and therefore cannot rate 
the Kindneſs at ſo vaſt a Price, and ſet it ſo high- 
ly on the Child's Score, as to demand back, in 
Conſideration, a full Subjection and Obedience, 
whether the Child be willing, or no. It is a Say- 
ing of Lactantins a, He that begets a Son, hath 
no Power to make him be conceiv'd, to make him be 
born, to make him live- Whence it appears, that 
he is not ſo properly the Author of his Son's Being, 
as the Inſtrument. 

The Right then of Parents over their Children 
ſcems to be founded on theſe two Titles or 
Claims: Firſt, it ariſeth from that Duty which 
Nature (in enjoining Man to be a ſociable Crea- 
ture) lays on them to take care of their Of-ſpring ; 

ſhe having at the ſame time, to ſtir up their Di- 
ligence, wiſely implanted in them a moſt tender 
Affection towards theſe little Pictures of them- 
ſelves. 
and Concern for their Childrens Education, and you 
make a ſocial Life an impoſſible and unintelligible 


Notion. But this Care cannot duly be exercis d, 
unleſs the Parents have Power to dire& and govern 
the Actions of the Child, in order to the procuring 


his Benefit and Safety, which he himſelf, through 
Deſect ot Years and Judgment, is incapable of ap- 
prehending and of providing for b; and conſequent- 


ly Nature doth hereby enjoyn Parents actually to 
make uſe of ſuch a Power and Dominion, ſo far as 


it is neceſſary to the Accompliſhment of ſo impor- 
tant a Work. For whoever obligeth a Perſon to 
the Proſecution of an End, is, at the ſame time, 


ſuppos'd to have given him Authority to apply 


all Means that ſhall appear requiſite for its Attain- 
ment. And this Power of the Parents, reſulting 


from the Duty lying on them to provide for their 


Iflue, dorh neceſſarily create in the Children an 
Obligation to ſubmit themſelves to their Parents 
Direction, without which Act of Submiſſion the 
former Benefit cannot be obtain d, and the Autho- 
rity is to no Purpoſe. 3 

Secondly, The Sovereignty of the Parents ſeems 
| likewiſe to be built on the preſumed Conſent of 
the Children, and conſequently on a tacit Pact. 
For, as the Parent, by the very Act of breeding 
up the Infant, doth declare himſelf ready to tulfil 
the Obligation of Nature, and to conſult, ſo far 
as in him lies, the well educating of his Charge ; 
ſo the Infant, on the other ſide, tho' on account 
of the imperte& Force of Reaſon, he cannot ex- 
preſly - promiſe thoſe reciprocal Duties, which 
anſwer to the Parent's Obligation, yet by virtue 


neſs. 


For take away from the Parents all Care 


Nature, and from tacit Conſent and Pact. 


601 


of this Care, imploy d by the Parents about him, 
he contracts as firm an Engagement towards 
them, as if he gave his full and expreſs Conſent c. 
And this Engagement begins to exert its Pow- 
er ſo ſoon as he arrives at the Knowledge and 
Apprehenſion of any thing that his Parents 
have done for him. It being fairly preſumed, 
that had he, at his coming into the World, been 
furniſh'd with the Uſe of Reaſon, and made ca- 
pable of underſtanding that his Life could not be 
preſerv d, without the kind Proviſion of his Pa- 
rents, join d with their Command over him, he 
would gladly have yielded Obedience on ſo com- 
modious Terms. Which Conſent of his, be- 
ing rationally ſuppoſed, hath the ſame Validity as 
if it had been openly declar d 4, In the ſame 
manner, as a Perſon, who hath had any Buſi- 
perform'd for him by another, in his Ab- 
ſence and without his Knowledge, is ſuppoſed by a 
kind of ſilent Covenant to contract an Obligation 
of refunding the Charges. It is clear therefore, that 
the Power which Parents have over a Child, is 
then actually conſtituted, when they apply them- 
ſelves to nouriſhing and educating him, and ren- 
dring him, ſo far as they are able, a uſeful Mem- 
ber of human Society. 

3 Some indeed have maintain d, that the Obs 
ligation between Parents and Children can by 
no means be derivd from their tacit Conſent 
and Covenant, upon this Argument : Conſent, 
whatever the Subject or Occaſion of it be, doth not take 
place, except in Actions that were free before the Con- 
ſent paſs'd ; but now it is not a matter of Freedom in 
the preſent Caſe, for the Parties to perform the mutual 
Daties of Education on the one fide, and of Obedience 
on the other. But this way of Reaſoning cannot 
weaken what we here aflert. For it doth not 
imply the leaſt Contradiction, for a Duty to ariſe 
at the ſame time from a Precept of the Law of 
It 
is not certainly free for a Man not to obey GOD; 
yet GOD hath been pleas'd to enter into Cove- 
nant with his faithful Servants A Subject is no 
doubt oblig'd to perform all due Offices in the Stare 
under which he lives; and yet, when he is to be 
liſted in the Military Order, not only his Conſent is 
required, but his Oath. And thus, why may we 
not as well affirm, that whilſt the Parent actuall 
undertakes the Education of the Child, the Child's 
tacit Conſent is to be underſtood ? the Effect of 
which Conſent amounts to this, that he ſhall nor af- 
terwards have Reaſon to complain, that the Parents 
Authority was obtruded upon him againſt his Will, 
and without ſufficient Grounds and Title. 

V. When the Queſtion is carried farther, and 
it is demanded to which of the Parents this Right 
over their Iſſue doth moſt properly belong, a 


Diſtinction or two will decide the Point: For 


1 Suppoſition is equally ill grounded, and ſuperfluous. We cann't preſume a Conſent of a Child who is not 
in a Condition, either to give it, or refuſe it. The Author alſo here, as well as elſewhere, confounds a preſumed 


Conſent with a tacit one. 


See what I have ſaid above in my Note upon Lib. 3. Chap. 6. S 2. 


In that alone, that 


Nature 3 Infants into ſuch an Eſtate, wherein they have an abſolute need to be help'd and directed by others, and 


charges 
Latter. 


9849. 


+ Divin. Inftit. Ez. i 
Com. Senec. Conſol. ad Marciam. C. 18. in An. 


d See Sirac. VII. 23. XXX. 1, Cc. 


athers and Mothers with that Care; it ſufficiently impoſes upon the Firſt an Obligation to ſubmit to the Power of the 


It is James Täouslus, the Father of the preſent Mr. THñOM ASW s, in his Diſcourſe, De Patrid Poteſtate, 


c Add. L. 3. t. 5. I. 2. D. de negote geftis. 
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the Perſons concern'd, either live under ſome 
Commonwealth, or not; and again, the Parents 
either are, or are not, engaged to each other 
by Covenant. Without the Bounds of a Com- 
wealth, or in a State of natural Liberty, if the 
Parents were not united by any laſting Con- 
tract, the Child is under the Care and Com- 
mand of the Mother. Becauſe, in ſuch a Con- 
dition of Life, it being as probable that one 
Man ſhould be the Father as another, the Mo- 
ther can only determine the Controverſy; at 
leaſt, the thing cannot be otherwiſe known, 
with ſo much Truth and Certainty, as Matters 
of Fact demand 2. On this Principle, the Ro- 


man Laws award to the Mother Iſſue be- 
gotten in common b. But if a Cove- 


nant hath paſs'd between the Parents, by 


which they ſettled theſe Affairs, it will ap- 


pear thence, which of the two is to bear 
Rule over the Children; for that two Per- 


ſons ſhould both hold the ſupreme Authority 


over a third, without Subordination or Divi- 
ſion, is no regular Practice. This Covenant 
then between the Parties, either terminates in 
the bare Procurement of Iſſue, or it includes 
farther the Sovereignty of the Man over the 
Woman, and ſo falls in with juſt Matrimony; 
where no doubt the Command over the Chil- 
dren is lodg'd in the hands of the Father. But 


in Covenants of the former kind, though they 


uſually take their Beginning from the Man, 
who ſeeks Children for himſelf, not for her, 
and conſequently bargains to have the Rule and 
Diſpoſal of them ; yet it may ſo happen, that 


quite contrary to this Qrder, the Woman calls 


in the Man for an Aſſiſtant to her deſign of If- 
ſue; not the Man the Womam. This was the 


Caſe with the antient Amazons; and is ſtill with 
any ſovereign Princeſs, that marries without 
_ quitting her Rights; the Man being here not 
ſo properly a King, as the Husband of a Queen. 
Nor ought we to think that Pacts of this Sort 
are therefore repugnant to the Law of Nature, 


becauſe in them, one of the Couple ſeems to 
renounce that Care of the Children, which Na- 


ture hath equally laid on both the Parents ; For 


the Precept of Nature, in this Point, doth not 
preciſely require that both Father and Mother 
ſhall apply themſelves, in the ſame ſtrict De- 
gree, to the Work of Education; but is ſatiſ- 


fied if by Compact the main Charge be commit- 


ted to either. In the ſame manner, as the Mo- 


Box VI. 


ther is not ſo neceſſatily oblig'd to give her In- 
fant Suck, but that ſhe may make uſe of a 
Nurſe ©: and as the Father acts upon good 
Prudence, - when he delivers his Children into 
the Hands of able Inſtructors, for the forming 
of their Mind and Manners. | 
But in civil States, which for the moſt part 


have been erected by the ſtronger Sex, as the 


Men in common Courſe are the Heads of the 
reſpective Families, ſo the private Dominion 
over the Children belongs to the Father *; fo 
that here, the Mother's Commands are in them- 
ſelves little better than Counſels, and borrow 
their full Force of obliging, from that Share of 
Power imparted by the Husband to his Wife. 
For as it is generally found convenient to ad- 
mit the Woman to a Part in the Government 
and Direction of the Family; fo the Father's 
Power over the Children doth by no means ex- 
clude the Mother's inferior Authority and 
Care. Not but that the Conſtitutions of particu- 
lar Commonwealths may ſettle this Matter other- 
wiſe, as ſhall be judg'd expedient. Peter della Valle, 
in his Travels 4 informs us, that amongſt the In- 
habitants of Babylon or Bagder, the ſupreme Pow- 
er over the Sons is held by the Father, and over 
the Daughters by the Mother. | 

If, upon the Father's Deceaſe, the Govern- 
ment of the Family remain with the Mother, it 


is but juſt that ſhe exerciſe the ſame Authority 


over the Children which the Father formerly en- 
joy d e. And in Caſe ſhe marry a ſecond Time, 
and the new Husband be intruſted wich the Care 
of his Predeceſſor's Children, they are to pa 
him the like Reverence and Duty as was chal- 
leng'd by their proper Father. Yet we are told 
a very odd Cuſtom of the Chineſe in this Particu- 
lar, that if a Wife, after ſhe hath bucied one 
Husband, proceed to a ſecond Match, her Chil- 
dren ſend her off, covered only with a ſingle 
Garment, as an ignominious Mark of her light 
Diſpoſition ; and the Reaſon of the Cuſtom is, 
that according to the Inclination of that Peo- 
ple, the Children cannot bear a Father-in-Law, 
much leſs reſpect and obey him f. 

VI. The next Step we take, muſt be to en- 
quire how far this Power of Parents over their 
Children extends; or what are the proper Bounds 
and Meaſures of it. And here it is neceſſary to 
diſtinguiſh, firſt between thoſe Fathers of Fami- 
lies, who live under no publick Government, 
and thoſe, who ate the Subjects of a Common- 
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Vulgo conrepti (ſay the Digeſts) dicuntur, qui patrem demonſtrare non poſſunt, vel gui poſſunt quidem, ſed eum habent, quem 
Babere non licet, qui & ſpurii appellantur. Lex Nature hec gf, ut gui 7 ne legitimo Matrimonio, matrem ſequatur, nifs 
Lex ſpecialis aliud inducit. Lib. I. Tit. I. De Statu Hominum, Leg. XXIII, ; | 

By the Roman Law Wives had no Authority over their Children, although UTP 1 a x ſeems to attribute ſome to them, 
Digeſt. Lib. XXVII. Tit. X. De Curatoribus furigſo, &c. Leg. 4. Pietas enim Parentibus, etfi inægualis eſt eorum poteſtas, 
equa debetur. See about this Mr. N o 0 0 T's Obſervations, Lib. 2. Chap. 15. | 


» Comp. L. 3. t. 1. ſ. 31, 32. Inftit. ne diviſ. & L. 41. t. 1. l. 7. ſ. 13. D. de acqui. rer. dom. 


b The Egyp- 


tians followed a contrary Opinion. They accounted none of their Sons ſpurious, although born of a Slave; imagining that the Fa- 
ther alone was the Author of the Generation, and that the Mother contributed no more than Place and Nouriſpment. Diodor. 


Sic. J. 1. c. 80. p. 72. Ed. Rhodom. To the ſame purpoſe 2 


aks Theages, the Pythagorean, in his Treatiſe of Virtues, The 


Father produceth the Form, and the Mother only ſupplies the Matter, Opuſcula Mythol. Eth. & Phy. Printed at Amſterdam in 


1688. p. 683, 684. 


© The contrary Opinion is maintain'd by Plutarch, de Educat. c. and by Phavorinss 


in Gell. l. 12. c. 1. Add Ferdinand Pinto's Travels, chap. 54. where he tells us how Strict and Religious a Point the Japoneſe 
eſteem it, for a Mother to give her Infant Suck, In the Alcoran, the Women are commanded to perform this Office to their 


Children for the two firſt Years, 


Neuhof. in Legat. p. 281. 


P. 1. Epiſf. 17. 


Comp. Gen. xxi. 21, with xxiv. 4. 


wealth ; 


wealth: And again, between that Power, which 
the Father holds, as he is a Father, and that 
which he bears, as he is the Head of a ſeparate 
Family. The Power which a Father enjoys, on 
the bare Score of his being a Father, inaſmuch as 
it accrues to him as a neceſſary means of diſcharg- 
ing the Obligation towards his Iſſue, which 
Nature lays upon him, muſt conſequently be ſo 
great, as ſufficiently to anſwer and effect that 


Deſign. Now the Obligation, or Duty of a 
Father, as ſuch, chiefly turns on this general 


Performance, that he duly educate his Chil- 
dren ; that is, nouriſh, protect, inform, and go- 
vern them, in order to the rendring them uſeful 
to themſelves and others, till they are able to 
conſult their proper Benefit, and are grown 
Maſters of their own Wills and Actions. (For, 
as to the Act of begetting, that is not ſo proper- 
ly a Part of the paternal Duty, as the Occafion of 
it.) Parents ought to apply more Diligence and 
Caution in fulfilling this Obligation, the more 
Truth there is in that ſaying of Plutarch a, Good 
Inſtitution is the Fountain and Root of all Honeſty 
and Virtute. Eſpecially if they take this Obſervati- 
on of Plato b along with it, which commonly holds 
true; Perſons, ſays he, who are naturally endued 
with the moſt excellent Wits, if they happen to be 
ſpoilt in the Breeding up, commonly prove the very 
worſt of Mankind. Can you think that all thoſe bar- 
barous Villanies, all that horrid Wickedneſs, which 
we ſee in the Woerld, proceed from mean and lazy Diſ- 
pofitions, and not rather from brave and generous 
Spirits perverted by ill Education ? Qr do you ſuppoſe, 
that a natural Weakneſs and Feebleneſs of temper 
does ever prove the Cauſe of any very great Good, or 
very great Miſchief ©? 

It is plain then, that the Power of the Father 
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doth by no means reach to ſo extravagant a De- 
gree, as that he may deſtroy the Child whilſt in 
the Mother's Belly d unleſs the Mother muſt 
otherwiſe infallibly periſh e, or aſter the Birth 
expoſe or make away with it, much leſs after 
the increaſe of Growth and Years. For altho? 
it be very true, that the Infant hath his Riſe and 
Original from the very Suſtance of the Parents, 
yet he is immediately placd by Nature, in 
a Condition of Equality with 50 f; at leaſt 
ſo far as to be capable of receiving Hurt and In- 
jury 8. Therefore the Opinion deliyer'd by 
Ariſtotle in his Politicks h is to be exploded as 
unjuſt and inhuman. As to the expoſing and the 
preſerving of Children, ſays he, let it be order d by 
Law that nothing lame or defectius be ſuffer d to 
grow up. If any Nation think it not allowable to ex- 
poſe their Infants, there certain Bounds are to be ſet 
to the Number of Births; and if the Bufineſs of Genes 
ration happen to exceed the due Limits, it will be con- 
venient to procure Abortion, before the Fœtus is arriv'd 
at Life and Senſe; for ſuch a Period of its Growth is 
to determine, whether the Act of deſtroying it be harm- 
leſs, or finful. Lycurgus did nor expreſs more Mercy 
in his Spartan Diſcipline. We learn from Plutarch, 
that, when a Child was born, it was not left to the 
Parents Choice to preſerve and nouriſh him. But he 
was carried immediately before an Afſembly of the Se- 
niors, who confidered and ſurveyed him. If they found 
his Limbs ſtrong and well ſet together, they order d he 
ſhould be bred up: But the weakly and miſbapen Infants 
they adjudg'd to be carried away and thrown into a 
kind of Whirl-poot near the Mountain Taygetus; as 
if to live, when Nature had provided them ſo infirm 
or ſo unſightly a Body, could neither be for their own 
Good and Credit, nor for the Advantage of the Com- 
monwealth i, Indeed this unnatural Practice 
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I-PLUTARCH's Greek is, Tim y x; pile Mer g, WW vi_gutus Tuxfir wadding, PLAT 0's Greek is, Kei ms Jede d 


eau Tis dpvegatrms, Kant rea j a Tone, Navigf/luc xnaxgs eM, 5 ole wah pundit duty, Y Tw axexlo morgier, ws 
gane, am" xx us Maid puower rep NON ene , dun 5 eds, ub⁰αννν 878 42499) £74 xgudly ant? more ing. Further, 
we may find ſeveral excellent Precepts about the Education of Children in P/utarch's Treatiſe before quoted, as alſo in 
MonTaicN's Eſſays, Lib. 2. Cap. 8. of the Affection of Fathers to their Children. In CHarron, of Wiſdom, Lib. 3. 
Cap. 14. but eſpecially in that excellent Treatiſe of Mr. Lock, which has been ſeveral times printed, but the beſt Edition is 
in 1708. becauſe the Author has made ſeveral Additions to it, to which Mr. Cos TE, who has tranſlated it into French, has 
added ſeveral excellent Notes in diverſe Places. 

This deteſtable and inhuman Cuſtom was very common heretofore among the Grecians and Romans. See Mr. Noop r's 
Julius Paulus, where he fifts this Matter to the bottom. The Law of the Dige/s, quoted by our Author, where the Lawyer 
Paul condemns this abominable Cuſtom, as contrary to the Rules of Humanity, Civility, and natural Juſtice, tho“ *twas not 
puniſh'd by the civil Laws; deſerves to be ſet down here at length. Necare videtur, non tantum is, qui partum perfocat, ſed 
& is gui abjicit, & qui alimonia denegat, & is qui publicis locis miſericordie causd exponit, quam ipſe non habet. He kills a 
Child, not only, who ſtrangles it, but he that caſts off all Care of it, and denies it Food, and he that lays it in a publick Road, 
that it may find that Mercy from others, that he is wholly devoid of. Digeft. Lib. 25. tit. 3, De agnoſcendis, & alendis Libe- 
ris, &c. Leg, 4. See about this, Chap. 8, Cc. of Mr. No oDT's Treatiſe before quoted. 

3 See above, Lib. 1, Cap. 1.S7. 


b De Republ. I. 6. p. 676. Ed. Wecb. c Hem de LL. I. 7. 


a De Liberor. Educat. p. 4. B. Ed. Wecb. 
Education is one of the higheſt Goods of humay 


calls a Child, 4 Creature more intractable than a Beat. Liban. Declam. 20. 
Life. Horat. L, 4. Ode 4. v. 33. i 


But Learning feeds the in-born Flame. 

And Culture gives great Souls a firmer Frame: 
If Generous Morals once decline, 

Baſeneſs and Vice attaint the nobleſt Line. 


Doctrina ſed vim promovet inſi tam, 
Rectigue cultus pectora roborant: 
Utcungque defecere mores, 
„Dieglecorant bene nata culpe. 


d Vid. L. 47. t. 11. 1. 4. D. de extraordin. crim. & L. 48. t. 8. 1. 8. D. ad L. Cornel. de Sicariis, & tit. 19. 1. 38. f. 5. 
D. de penis. e Vid. Ant. Matth. de crimin. ad 1. 47. D. t. 5. ſ. 5. Grot. in Flor. Sparſ. ad 1. 39. D. de penis, 
eek Gt {.7. s Plin. L. 9. Ep. 12. So uſe your Father}, Power as to remember that You are Nor. ſelf a Man, 
and the Father of a Man. Vid. Philo Jud. de Special. Leg. p. 794, 795. Ed. Pariſ. Lactant. Div. Inſßit. I. 6. c. 20. Died. Sic, 
I. 1. c. 77. Ad. Grot. ad Exod. xxi. 22. Leg. Wiſogoth. I. 6, t. 3. c. 7. Selden. 4 J. N. & G. I. 4. c. 1. It is a moſt 
abſurd and moſt barbarous Cuſtom which they practiſe in Formoſa, where it is reckon'd ſcandalous for the Women to conceive 
before their Thirty fifth or Thirty fixth Year. And if they breed ſooner than that time, by miſerable Pains and Beatings they 
rocure Abortion. h L. 7. c. 16. (21.) i I know not whether we may venture to credit the Account given 


y Diodor. Sic, I. 1. c. 80. of the Method taken by the Taprobanians, to make Experiment of the Temper of their Children. 4 
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of expg ne Infants was fo frequent and almoſt ſo 
univerſal a Cuſtom with the Antients, that Strabo 


2 mentions it as ſomething very particular in 


the Egyptians, that they breed np all their Chil- 
dren b. So Dionyfius Halicarnaſſeus © ſets it down 
as a remarkable Opinion of the Aborigines, They 
refuſe to make away with any of their Infants, think- 
ing this one of the bigheſt and moſt execrable Villanies, 
And Tacitus, in his Account of the Fews d, makes 
their Abhorrence of this Cruelty one part of their 
Character e. 

Nor doth it appear reaſonable to extend the 
paternal Authority, as ſuch, to the Power of Life 
and Death, even in the Caſe of Faults committed ; 
but rather to fix its Bounds within the Exerciſe of 
moderate Correction: Becauſe its whole Care and 
Buſineſs is taken up about ſo tender an Age, as 
can ſcarce be imagin'd capable of ſuch grievous 
and incurable Offences, as demand capital Pu- 
niſhment *. Ir ſeems the more proper way of 
proceeding, when a Child of obſtinate and incor- 
rigible Perverſeneſs rejects and deſpiſeth his Fa- 
ther s kind Labours on his account, to caſt him 
off, as unworthy of all Care and Notice. And 
thus to abdicate, or difinherit a Son, may paſs for 
the ſevereſt Penalty that a Father, by virtue of his 
being a Father, can infli& . 


VII. Of this paternal Power ſtrictly taken, we 


muſt underſtand that Place of Grotius 8, where 
he divides the Age of Children into three Periods: 
Fi irſt, Of imperfe& Judgment and Choice; Se- 
4 condly, When they have attain d to Maturiry 
he of judgment, but ſtill remain as Members of 
their Father's Family, and have not undertaken 
2 the ſeparate Management of their own Affairs; 
« Thirdly, When they have left their Father's 

amily, either to join themſelves to ſome other, 
or to erect one of their own. Which Diſtinction 
Ziegler ſeems to have condemn'd on no very good 
Reaſon. For though, as he obſerves, the Holy 
Scriptures ® preſs the Duty of Obedience on Chil- 
dren, without making any ſuch Difference, yet 
they do by no means forbid that grown Perſons 
_ ſhould be treated in another way 4 Management 
than Infants; nor do they require that à Son, 
when arriv'd at a State of Diſcretion and Ma- 
turity, ſhould ever remove out of his Father's 
Houſe. - © During the firſt Period of Age, then 
* (ſays Grotius) all the Actions of the Children 
* ought to be regulated and directed by their Pa- 
© rents; for he who cannot govern himſelf, falls 
* of courſe under the Government of another; 
and the Parent, according to Nature, is the moſt 
- mo Perſon to exerciſe this Authority over the 


4 Sce what we have ſaid, Lib. 4, Cap. 11. $7, 11. 
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VIII. It is here made a Queſtion, whicther à 


Child, under this imperfe& Period of Reaſon, be 


by the Law of Natute capable of Propriety, or 
of being the Maſter of any Goods or Poſleffions, 
in ſuch manner as to exclude the Claim of his 
Parents? On which Point it may be proper to 
diſtinguiſh between Goods gotten by private In- 
duſtry, and thoſe which are left or made over by 
the Liberality of others, as in Legacies, Donati- 
ons, Oc. In that tender Age, what can a Child 
be ſuppos'd to get by his own Induſtry ? Cer- 
tainly nor ſo much as his Parents have laid out, 
on his Education. This therefore the Father _ 
fairly challenge, in requital of his Pains an 
Charges. For tho* he were oblig'd indeed, by 
the Law of Nature, to fupport and maintain his 
Off-ſpring, yet he was not, in the leaſt, prohi- 
bited to make what Fruit and Adyantage he 
could of his Labour. One might as well fay, 
that Parents are forbidden to take any Delight or 
Comfort in their Children; a Satisfaction ſo very 
great, that moſt, who are ſo happy as to enjoy 
it, eſteem it invaluable, and beyond all Com- 
penſation or Equivalent i. For the ſame Reaſon, 
it would be a high Degree of Impudence, for a 
in his State of Minority, to require a Re- 
ward for the Service he does his Father. Tis a 
wiſe Saying of Sophocles k, 95 
Good Children ſhould forget the Toils they bear 
To help their Parents. . 


In Peru the Children were obliged to affiſt their 
Parents with their Labour, till the Age of five and 
twenty |. | EIN 8 5 
In the other Caſe, when any thing is to be 
transferr d on the Child, in way of Gift or Le- 
gacy, at firſt view ſuch a Donation may ſeem 
invalid, becauſe Acceptance is a neceſſary Con- 
dition required in the Receiver, which cannot 
be perform'd without deliberate Conſent, and 


- therefore not without the full uſe of Reaſon. 


But becauſe it would be an intolerable Hardſhip 
to make Children incapable of theſe Advantages, 
on account of their Immaturity, when for that 


very Reaſon they have more need of the Aſſi- 


ſtance of others, it is moſt agreeable to Equity, 
that another Perſon ſhould accept this Bounty in 
their Name, and ſhould likewiſe have the Goods 
in Charge, till the Children are capable of being 
their own Managers. And for this Truſt no Man 
is ſo fit as the Father. Whence it appears, that it 
is by no means natural for the Father to acquire 
a Property over a Poſſeſſion of this kind, tho' it be 
very equitable, that he take not only the Care, 


Mr. BAR B. NOTE S on & VIII. 


The Greek of Sophacter, . 


Tic rexygn 9 


ober & ware? me, J mire jarkpalio ix. 


2 L. 15. Add Diodor. Sic. I. 1. c. 80. 


e L. 1. p. 183. 
1, 9. c. 1. reports that the Spartan Cuſtom was practis'd by ſome of the Indians. 


d Hip. I. 5. e Vet Curtius, 


They bring up their Infants, ſays he, not at 


the Pleaſure of the Parents, but according to the Order and Direction of Officers appointed to ſuperviſe this Affair; who command 
all ſuch Children to be kild, as they find either extremely flow and heavy, or uſeleſs and defeftive in any Part of the Body. Strabo, 
1. 15. gives the like Account of the Catheans. It is common, amongſt the Chineſe, for the Parents to kill their Children, 


eſpecially the Females, without falling under Cenſure or Puniſhment, 


And, holding the Tranſmigration of Souls, as moſt 


other People of the Eaſt do, they think they do them a Kindneſs, by preparing their way to a happier Birth and a more advan- 


tageous Condition. 


ments, but receiv d corporal Correction. Plin. N. H. J. . c. 23, 
i Vid. Senec. Conſal. ad Marciam c, 12. 


Col. iii. 20. 


2 Garcilaffo de Ia Fega, l. 4+ c. 19. 


f Thus the Roman Youths, whilſt they wore the Prætexta, were not liable to Fines and Amerce- 


s L. 2. c. 5. 12. D 7 rf vi. 1. 
In Oedip. Colon. p. 289. Ed. 4 Steph. 


but 
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bat the Profits of them, as Helps towards main- 


taining the Child, till arriv'd at proper Years of 


Inheritance. And hence too we may diſcover the 
juit and folid Grounds of thoſe Diſtinctions, in 
the Reman Law, between the * Peculium Profecti- 
tium, Adventitium, and Caſtrenſe of Children; the 
Stock or Wealth they get by labouring under their 
Parent, by the Bounty of others, and by the Mili- 
tary Pay, 5 5 

IX. Another Enquiry that may be rais' d on 
this Subject is, Whether the paternal Power and 
Duty can be made over by the Father to a Subſti- 
tute? On which Point we are to know, that 
altho' the Father's Authority and Obligation 
took their Occaſion and Riſe from a Per- 
ſonal Act, which is incapable of being tranſ- 
ferr'd ®, yet this doth not hinder him from 
recommending his Office to a Deputy, the Ad- 
vantage or Neceſſity of the Child ſo requiring. 
But then he would do well to keep Plutarch's Ad- 


vice always in mind: Thoſe Parents, ſays that 


wiſe Author, do juſtly deſerve Cenfare, who having 
committed their Sons to the Care of Maſters and In- 
ſtructors, never trouble themſelves to make Trial of 
their Proficiency. This is a very ſcandalous Miſtake 
in Educatiun They ought, at proper Diſtances of 
Time, to enquire into the Boy's Parts and Improvement, 


and nit to pl ce all their Hopes in the Faith of a mer- 


cenary Teacher. Beſides, the Maſter himſelf will by 
this means be engaged to uſe more Diligence and 
Application, when he finds that ſo frequent a Judg- 
ment will be paſs'd on his Pains. 

Farther, it is not, in the leaſt, repugnant to 


the Law of Nature, for a Father to reſign his 


Child to be adopted by ſome other honeſt Per- 
fon, when *cis likely to prove to the Child's Ad- 
vantage b. But that he ſhould pawn, or 
2 ſell his Child, Nature ſeems not to allow in 
any Caſe; except when he cannot otherwiſe 
feed and ſupport him. For then he ought ra- 
ther to ſell him into ſome eaſy Servitude, whence 
there is Hope of b.ing releasd, than to let him 
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periſſi with Hunger, {Zan e hath recorded a me- 


morable Conſtitution of the Thebans to this purpoſe: 


No Man, under Pain of Death, ſhall expoſe an In- 
fant, or caſt him out into an uninhabited Place. But 
if the Father be reduced to extreme Pyverty, the 
Law direfts him to carry the Child, immediately af 
ter the Birth, to the Magiſtrate, who upon receiving 
an eaſy Price ſhall deliver it, whether Male or Fe- 
male, to another Perſon, taking Security of the Buyer 
that he ſhall honeſtly breed up the Infant, and for his 
Pains ſhall take its Service when groun 30 Man or 
Wiman's Eſtate. The Defence ot which Law is 
grounded on thys Rule, that Nature is ſuppos d 
to give us a Right to every thing, which ap- 
pears abſolutely neceflary to our fulfilling her 
Commands. In the ſame manner the Em- 
perour Conſtantine d permits a Father, in the 
Caſe of extreme Want e, to ſell his Son or 
Daughter, fo foon as they come into the World, 
left they ſhould otherwiſe ſtarve; yet ordering, 
at the ſame time, that whoever would repay their 
Price to the firſt Buyer, ſhould have the Power 
of redeeming them into Freedom f. And when, 
in an Edict of Theodorick, and a Law of the 
IWifo-Goths, we find a Prohibition againſt Seling 
Children for the fake of Food 8: it is meant of 
Food for the Occaſions of the Parents, not for 
the neceſſary Suſtenance of the Children, Yet 
Romulus granted Parents a very unreaſonable Pri- 
vilege, when, as Dionyſius Halicarnaſſeus h informs 
us, He allow'd a Father to make Money, by ſelling 


Vis San Three times; thus giving him more Autho- 


rity over his Son, than over his Slave. Fr a Slave 
once fold, and then obtaining Liberty, is ever after at 
his own Command and Diſpeſal. But a Son, tho twice 
ſold, and twice recovering his Freedom, return'd under 
his Father's Dominion, and was not exempted from it 
till he had paſs d the third Sale. Numa in fome 
meaſure ſoftned the Rigour of this Law, by except- 
ing from Sale thoſe Sons who had contracted 
Marriage, provided they had done it by their 
Father's Orders, or with his Conſent. The Dex 


| OW 6g 
2 We call a Peculium, the Goods, that a Slave, or Son hath gotten of his own; what a Son hath gotten by War, or his 


Father, Mother, and other Relations have given him, while he follow'd that Buſineſs, belong abſolutely to him; fo that he 
can diſpoſe them, as his own Goods, as he fees fit, and his Father hath nothing to do with them. This is call'd Pæculium 
Caſtren e. See Digeſt. Lib. 49. tit. 17. *Tis the fame with that which a Son has gotten in any other Employment, where 
he has a Salary from the Publick, and this is called Peculium quaſi Caftrenſe. See Cod. Lib. 3. tit. 28. De inofficio/o Teftam, 
Leg. 37. This is Peculium Militare. Peculium Civile, or as the Cage expreſſes it Paganum, conſiſts in the Goods, which a 
Son gets, who is not in publick Buſineſs, either by his Induſtry, or by ſome Gift, or Will, or by his Attendance upon the 
Laws, or by managing a Thing, of which his Father has only the Profits. This the Interpreters call Perulium Adventitium. 
Or in the Advantage that a Son makes of the Goods of his Father, or by their means, and this was abſolutely in the Diſpoſa 
of the Father, and is call'd Pecu/ium Profefitium. See the Iuſtit. Lib. 2. tit. g. Per guas perſonas cuique acquiritur, $ 1. ang 
Mr. Dau uA r's civil Laws in their natural Order, Part. 2. Lib. 2. tit. 2. $2. | | | N 


Mr. BAR B. NOTES on G IX. 


1 Li Ax Ius's Greek is, Os mw Tap i, . woriva dude) NSL vb. | 
* Theſe Quotations might have been put into a Note. | 
3 This Law of Conſtantine is the ſecond, and laſt in the Title of the Coge before quoted. The Words are, §i quis propter 
nimiam paupertatem, ege/tatemque, victils causd (i. e. for the Life of the Child, not of the Parent) filium, filiamve ſunguinolentos 
vendiderit, venditione in hoc tantummodo caſu valente, emptor obtinendi ejus ſervitii habeat facultatem : Liceat autem ipſi qui vendidit, 
vel qui alienatus eſt, aut cuilibet alii ad ingenuitatem eum propriam repetere, modo 1 aut pretium offerat, uod poteſſ palere, aut 
mancipium pro eju modi præſtet. ods | So | 


Liban. Declam. 20. p. 523. Edit. Morell. No Law can recall the Af of a Father, and cauſe bim not to have begotten. 
Ad. Gell. /ib. 5. cap. 19. Euripides, Ton. v. 1535, 1536. : 


If that Friend want a Fortune, tis but fair 
He give his Son to hi who wants an Heir. 


e F. H. I. 2. 2.7. 


4 F. C. I. 4. . 2. V. Gret. . 4 E 1 ſ.5. f Caf. 94, 95+ in Edict. Theodorie. 
& leg. Wiſigoth. J. * J. 4- 0. *. | h L. 2. C. 27. : 


8 V. C. I. 4. t. 2. 8 
: Kkkk Cl ayire 
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| have the Privilege of buying themſelves into Free- cauſe Families and publick States are inſtituted 


Mother, Exod. xx. 12. Children, obey your Fathers and your Mothers, Eph. vi. 1, 2. This is the uniform 
old and new Covenant. From whence it follows, that the Power which they have over their Children cann't be a Foundation 


Power of their Father and Mother, who by the 
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cenroiri durſt not quite take it away, but left it to dom, at the ſame Rate at which they were firſt 
wear off by gradual Diſuſe 4, till it was at fold. „„ N 
length expreſly revers d in the Code. Yer the old X. In order to our underſtanding what 
Cuſtom was ſtill kept up of ſelling a Son three Power the Father hath. over the Son, during the 
times, tho only in way of Fiction and Formality, ſecond Period, in our Diviſion of Age, we muſt 


at the erage of giving him his Freedom. Tho remind our ſelves of what was before ſlightly 


this too was ards taken off by Fuſtiniau . hinted, that Fathers are inveſted with another 
It appears from Plutarch b, that amongſt the kind of Sovereignty, as they are the Heads of 
Athenians, at leaſt before Solon's Time, a Father their reſpective Families. Now this Authority is 
was allow d to {ell his Son for the Payment of his different, according as the Perſons live either 
own Debts *. And we are lately told of the within, or without the Limits of a Common- 
Mufcovites, that a Father makes this advantage wealth. Separate Families, as they very much 
four times, after which the Son is releas d from reſemble States and Kingdoms, ſo they are go- 


his Authority . The Chineſe make a frequent vern'd by their Heads, in a Way bearing ſome 


Practice of felling thoſe Children, whom they Proportion to regal Power. For we are not 
think they ſhall not be able to maintain; bur willing to give them abſolutely the Name of 
with this good Condition, that any of them ſhall Civitates, as Mr. Hobbes hath done 4; be- 


On 


+ We find a Law in the Code made by Diocleſian and Maximinian, where it is ſaid, That Fathers ſhall not have any Power 
to put their Children under the Authority of any other, either by ſelling them, or Gift, or Pawn, or any other manner, nor 
— a Pretence of Ignorance of him, who has either of thoſe ways got him into his Power. Liberos à Parentibus, negue 
enditionis, neque donationis titulo, negue pignoris jure, neque alio quolibet modo, neque ſub prætextu ignorantiæ accipientis in 
alium transferri poſſe, manifeſtiſſ{mi juris eſt, Lib. 4. tit. 43. De Patribus, qui filios ſuos diftraxerunt. 3 1. 

Ss Comp. Matth. xviii. 25. 2 King, iv. 1. Pbiloſtratus, · in vit. Apoll. Thyan. 1. 8. c. 3. p. 401. Ed. Morell. reports of the 
Phrygians, That "twas an ordinary thing with them to ſell their own Sons; and not to regard them, if they bappen d to be led 


Captives into Slavery. Add. Plutar. Lucull. 


rom theſe Places it appears, that among the Jet a Debtor, who found himſelf unable to pay, might become a Slave ta 
his Creditor with his Children; or might fell himſelf and Children. See Mr. LE CIERC upon Lev, xxv. 39. and Deut. xv. 12. 
Laſtly, there was printed in 1708. a Book intitled Di/ertatio Furidica, De Jure patrio, Auctore Abrah. @ Kerkraad, where we 
may find a Collection of all that this Author has put into his Lectures, about the paternal Power, principally in relation to the 
Cuſtoms and Notions of the Ramant. It may ſerve as an Hiſtorical Dictionary upon this Subject. | 


2 L. 8. t. 48. I. ult. C. de Adoption. b In vit. Solon. c Sigiſm. Baro in Herberſtein. Add. Olear. [tins 


Perſic. J. 3. c. 6. 4 De Cive, c. 5. 1.12. 


Mr. Barn NOTES on $ X. 


7 The Three following Paragraphs are otherwiſe plac'd in the Original, This is the Eleventh, the next the Twelfth, and 
the Third the Tenth. Our Author, without any Reaſon, as appears from his Abridgment, De Offcio Hom. & Civ. ſpeaks of 
the Third Age of Children before he treats of the Second. | 

= Since Mr. HoBBts, an Eng/iſþ Knight of the ſame Nation, named RonBerT Filmes, hath publiſhed a Book, en- 
titled, Patriarcba, to prove, that all Government ought to be Abſolute and Monarchical, and for a Foundation of his Opinion 
afſerts, That the paternal Power is the ſame as royal Authority, and is entirely Deſpotick. AL ERNOONSIDNE x in his 
Treatiſe of Government, and Mr. Lock, in the firſt Part of his Work upon the ſame Subject, have quite overthrown the Con- 
ſequences, which FIT u IR has drawn from his falſe Principles. Mr. SD NE x has not dwelt long upon it; but Mr. Lo cx 
having taken pains in his Second Part to overthrow the Principle itſelf, we have thought it convenient to give an Abridgement 
of the Reaſons he there gives. Firſt then, this able Writer obſerves, that all the Obligations that Infants have, being founded 
on Generation, to which the Mother concurs, and contributes as much at leaſt, if not more, than the Father, it follows, that 
both of em have an equal Right and Power over thoſe who ſpring from their Union. So that to ſpeak exactly, we ought to 
call that Authority the Pawer of the Parents, and not of the Father, as we do ordinarily, ſince the Impropriety of the Ex- 

reſſion might be an Occaſion for Men to imagin, that all the Authority over the Children reſides only in the Father. The 


ws, which God hath given both to the Jets and Chriſtians, do plainly contradict this Miſtake. Honour 1 þro-aget and thy 
nguage of the 


for monarchical Government. But, ſuppoſe we grant that, it will not thence follow, that Kings have an abſolute and deſpo- 
tick Power, becauſe the paternal Power is not ſo, as will appear from the Conſideration of its Nature and Extent. All the 
Rights of the Father and Mother conſiſt in governing their Children, till they are able to govern themſelves by the Laws, 
which are the Rule of the Parents Conduct, and in a certain Honour, which they owe their Parents, till they are of Age to 
underſtand and practiſe the Law. Altho' all Men are naturally equal, and every one is born free, i. e. has a Right to diſpoſe 
of his Perſon, Actions, and Goods, as he ſees fit, according to the Laws under which he lives. None of Adam's Poſterity 
found himſelf in this State, when he came into the World. The Defect in the Uſe of their Reaſon, and the Impoſſibility 
that Children are in to preſerye themſelves, and 1 for their Wants, obliges them neceſſarily to ſubmit to the Direction and 
aw of Nature are tied to maintain and bring them up, not as their own Work, 
becauſe they contributed to their Production only as bare Inſtruments, but as the Work of the Creator, to whom they muſt 
ive an Account. If a Child never attains to ſuch a competent degree of Reaſon, as to be able to order himſelf aright, as it 
ppens to ſuch as are born Innocents and Lunaticks, he depends always upon the abſolute Will of the Father and Mother; 
but this is rare, and out of the common Courſe of Nature. 80 that the Bonds of Subjection of Infants are like their Swadling- 
Cloaths, and their firſt Garments, which are only neceſſary upon the account of their tender Years, When they come to the 
uſe of Reaſon, their Age removes them from their Father's Juriſdiction, and makes them Maſters of themſelves ; ſo that then 
they are equal to their Father and Mother, in reſpect to that State of Liberty, when a Pupil becomes _ to his Guardian, 
after the Time of his Minority, appointed by the Law. The Liberty of Children, become Men, and the Obedience of their 
Father and Mother before that, are not more inconſiſtent, than is, according to the moſt zealous Nefenders of Monarchy, the 
Subjection that a Prince is under, during his Minority, in reſpect to the Queen-Regent, his Nurſe, his Tutors, or Governours, 


with the Right he hath to the Crown, which he inherits from his Father, and the Authority of a Sovereign, with which he 


ſhall one Day be inveſted, when his Age will render him capable to manage it himſelf, and govern others. It is otherwiſe ſo 
true, that the paternal Power doth not appertain to the Father by any particular Privilege of Nature excluſive of the Mother ; 
and that he is but in the quality of a Governour or Tutor of his Childben, that if he abandons them, and renounces all paternal 
Kindneſs to them, he deprives himſelf of the Power he hath over them, which is ſo inſeparably annex d to the Care that — 
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on different Ends and Deſigns, and conſequently 
many Parts of civil Sovereignty are excluded from 
this private Dominion. And indeed Mr. Hobbes 
himſelf elſewhere confeſſeth 2, that 4 Family is 
not properly a Commonwealth, unleſs it be of that 
Power, by its own Number or other Opportuni- 
ties, as not to be ſubdued without the Hazard of 


War. Yet Family Rule, in this ſeparate Condi- 


tion, ſo nearly approacheth to the Legiſlative 
Authority, as to have the Power of Life and 
Death in Criminal Caſes, as likewiſe the Ma- 
nagement of Arms, and the Care of Leagues and 
Alliances. This Dominion of the Father over 
the Children, now grown up, is eſtabliſh'd by 
tacit Compact; the Father extending his Com- 
mands beyond the Affair of Education, and the 
Children freely putting themſelves into a State 
of farther Obedience. For the Laws of Equity 
and Gratitude direct, that a Son ſhould yield his 


Strength and Service chiefly to him, to whom 


he owes all that he now is or enjoys; till ſuch 
time as with his Father's Conſent he be re- 
leas d from the Subjection. | 


9 WH 
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XI. But after the erecting of Commonwealths⸗ 
of theſe Rights which before belong d to Fathers 
of Families, ſome were contracted, others quite 
taken away, Yet ſo much Authority was almoſt 
in all places allow'd, as appear'd ſufficient for E- 
ducating the Children : Except that even this was 
much retrench'd under Plato's National Govern- 
ment; and in the Perſan Conſtitution, if we ad- 
mit Xenophon for a true Hiſtorian b. In many 
Nations the Privileges of Family Rule vere little 
impair d. Thus at Rome the Fathers had the 
Power of Life and Death over their Children, 
which they exercis d in a kind of Judiciary man- 
ner, calling a Council of their Relations and 
Friends, and cauſing Sentence to be executed 
according to their Determination ©. Juſti- 
nion 4 calls this Right Proprium Civium Ro- 
manorum, Particular to the Roman Citizens, and 
not pretended to by other Men; for which Poſi- 
tion Bodinus © hath fallen heavily upon him; 
alledging that the Perfiaus and antient Gauls f 
made uſe of the ſame: And that the Abroga- 
tion of it in the Roman State was the Cauſe of 


ought to take of them to nouriſh and bring them up, that it paſſes from him to the Perſon who brings up an expoſed Child; 
WI 


for the ſingle Act of Generation is a ſmall thing, if we go no farther. In certain Places of America, 


en a Man and Wife 


part, which happens there often, the Children go along with the Mother; and are not theſe Children indiſpenſibly obliged to 
obey the Mother, as much as thoſe who among us loſe their Father in their Non-Age? And can we ſay, that a Mother can 
preſcribe ſuch Laws to her Children, as ſhall be perpetually obliging, and by which ſhe may diſpoſe of all that belongs to them, 
and conſtrain them under ſome corporal Puniſhment, to conform themſelves implicitly to her Will? Certainly a Father and 
1720 can diſpoſe of their Goods as they ſee fit, when they put their Children into a Condition of ſubſiſting of themſelves; 

ut the Power they have, as the Authors of their Being, doth not extend ſo far, as to be Maſters of their Lives, Liberties, 
and Goods, whether they have gotten them by their own Induſtry, or are beſtow'd on them by others. God himſelf allows 
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 deaux, by whoſe Laws, Fathers and Husbands had ſupreme Power of Life and Death over the 


Children to withdraw themſelves from the Parents Juriſdiftion, when he ſays, Gen. ii. 24. Matth. xix. 5. Eph. v. 31 
That a Man ſhall leave his Father and Mother, and be joined to his Wifz. But tho' Children as ſoon as they come of Age to 
ſee what the Laws of Nature and Civil Society, of which they are Members, demand of them, are not obliged to violate thoſe 
Laws to pleaſe their Parents, yet they are bound to honour their Father and Mother, as the Inſtruments which God made uſe 
of to give them Life, and acknowledge the Care they have taken in their Education. They ought to have for them a parti- 


_ cular Eſteem, Affection, and Reſpect, and ſhew them in all their Diſcourſe and Behaviour; do or ſay nothing that may offend 


them, $r trouble them in the leaſt, defend them, aſſiſt them, and comfort them by all poſſible and lawful Means, and conform 
themſelves to their Will, when it may be done withqut any great Inconvenience to them. There is no Perſon of any Age, 
Rank, or Dignity, that can exempt a Child from theſe Duties towards them, from whom he hath receiv'd his Life, and to 
whom he has ſuch great Obligations; but he is not for all that bound to pay them an abſolute Obedience and Submiſſion. The 
moſt powerful Monarch ought to obey his Mother, tho? he is not to follow her Will in the Government of his State, or royal 
Family. We ought therefore to diſtinguiſh well between theſe two ſorts of paternal Right, viz. of directing a Child till he 
comes to the uſe of his Reaſon, and that which requires only Reſpe& and Acknowledgment. The firſt is really only a Duty 
to Fathers, rather than a Power; the Authority which it gives ends with the Wants of the Child, and when it is moſt in 
force, it may be alienated in ſome ſort; as when a Father truſts the Care of his Son's Education to another; for by putting 
him into that Perſon's Hands, he diſcharges him of a great part of the Obedience due to himſelf and his Mother. But as to 
Reſpect and Acknowledgment, nothing can releaſe a Child from it; and the Mother has as good a Right to require it as the 
Father; ſo that if the Father orders his Son, not to honour his Mother, the Son ought to diſobey his Father. This 2 
may be more or leſs enlarged, according as the Father or Mother has taken more or leſs Care, and ſhew'd more or lets Kind- 
neſs to the Child. But it can never be entirely aboliſh'd; and in civil Societies themſelves, Fathers and Mothers preierve 
their Right to require it, as well as to order them in their Education, inſqmuch that every Subject has not only as much pa- 
ternal Power over his Children, as a Prince has over his; but alſo the Sovereign himſelf ought to have as much Reſpect to 
his Father and Mother, as the meaneſt of his Subjects has to his. Hence it appears that Sovereignty and paternal Power are 
two different things, which have neither the ſame Foundations, End, nor Extent. Tis true, that as ſeveral Perſons cannot 
live together without ſome Order, and ſome ſort of Government, ſo we may eaſily conceive, that in the firſt Ages of the 
World, when any Family was about to withdraw itſelf, and ſettle in a Place uninhabited, the Father became, as it were, the 
Prince over his Children, tho' at the Age of Diſcretion; but it ſeems as tho? that Authority were-conferr'd by the expreſs or 
tacit Conſent of the Children, who could find nothing more advantageous to them, than to put themſelves under the Govern- 
ment of their Father only, and give him the Right, which every one naturally has, to execute the Laws af Nature, They 
were accuſtomed from their Infancy to be guided by their Father, and leave their little Quarrels to him; and 'twas natural 
for them to continue their Subjection to his Direction and Authority, when they were become Men. Who could they 
better chooſe for their Governour than He, who after he had given them Life, had carefully nouriſhed and brought them up, 
and ſhew'd them ſo much Kindneſs? If then Fathers became Kings of their Families by this means, *twas not by virtue of 
their paternal Power. And tho' royal Authority actually began by the Fathers of Families, it does not follow, that the 
Right of Sovereignty is founded on the paternal Power, and conſequently belongs to the Prince, and the Prince only, fince it 
is evident from the higheſt Antiquity, that Fathers were the only Perſons in Families that offer'd Sacrifices, This is an Ex- 
tract of Mr. Lo c x's Part 2. of his Treatiſe of Government; and we ought to remember this, when our Author treats of the Ori: 


ginal of ſovereign Power. ' 


2 Leviath. c. 20. b De Eqducat. Cyri, J. 1. ce Vid. Val. Max. I. 5. c. 8. ſ. 2. 3, 5. Senec, ds Clement 

I. 1. c. 15. Tis a Saying of Turnus in Livy, I. 1. c. 50. That there can be na ſhorter way of deciding a Point, than between 

the Father and the Son; becauſe, if the latter oppoſe or diſobey the former, he is to enpect the Plagues of Divine Vengeance. 

4 Inſtit. L. 1. t. 9. ſ. 2. De Patria Poteſtate. e De Repub. I. 1. c. + | t So Cæſar Comm. de B. G. 

I. 6. c. 19. And ſome Footſteps of that antient Cuſtom remain'd till the Year of Chriſt 1301. amongit the People of Bour- 

ir Children and over their Wives: 

And if a Husband happened to kill his Wife in any Violence of Anger or Grief, upon declaring his Repentance by a ſolemn 
Oath, he was diſcharg'd without Puniſhment. | 

Kkkk 2 | many 


many Troubles and Miſchiefs. Connanus * is 
of the ſame judgment; and Dionyfius Halicarnaſ- 
feus b is produced as an able Patron of the 
Cuſtom. Some, on the other hand, cage chief- 
ly in the Defence of the Emperor's Words, con- 
fcentiy affirming, that no other Nations allowed 
the Fathers ſo extended a Power over their Chil- 
dren as the Romans; amongſt whom it had in- 
deed no Meaſure or Reſtraint. And in this Senſe 
they interpret the Diſcourſe of Dionyfus, which 
was before alledg d on the other ſide. Others ſay 
the Emperor's Meaning was this; that the pater- 
nal Power in Rome was attended with certain At- 
tributes and Properties, which it had not in other 
Parts of the World: As for Inſtance, if a Roman 
ſuffer d either the Minima capitis Diminutio, or the 
Deportatio, The loweſt Degree of forfeiting Liberty, 
or the being tranſported, he loſt his fatherly Rule; 
whereas it was never the Cuſtom to deprive a Man, 
by thoſe Puniſhments, of any Privilege he poſſeſs d 
by the Law of Nature and of Nations. And 
they tarther argue, that ſince all juſt Matrimony is 
founded on civil Conſtitutions ; this Power of the 
Father being the Conſequent of that Union, muſt 
derive its Force from the ſame Principle ©. Bur 
xerhaps the eaſieſt way of clearing that Paſſage in 
Fakir, is to keep to the Terms of Civium Roma- 
uorum, and to expound them ſtrictly, in Oppoſition 
to all other Perſons who were not free Suljecis, and 
who had not the ſame Authority over their Children. 
* Thoſe Founders of Commonwealths, who left the 
Fathers in Poſſeſſion of their old natural Rights in 
ſo wide an Extent, ſeem to have proceeded on theſe 
Conſiderations : That the Reſpe&, paid by the 
Children, might be thus rais'd to the higheſt Degree 
of Awe and Veneration ; that the Fathers were the 
moſt likely Perſons to know their Childrens Faults, 
keeping them generally under their Eye; and, that 
at the ſame time, their natural Affection would pro- 
bably reſtrain them from abuſing this Power to un- 
juſt Violence; the Exerciſe of it falling on an Age 
which requires Clemency rather than Cruelty. Thus 
Phineus obſerves in Diodorus Siculus d, No Father 
will ever ſhew an Example of very ſevere Puniſb ment 
on his Son, unleſs his natural Tenderneſs be overcome 
by the Greatneſs of the Crime. And Sopater, ſpeaking 
of the ſame unlimited Authority, The Law, ſays 
he, thus order d, well knowing how upright a Judge 
a Father mult needs prove over his Children e. 
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On the other ſide; thoſe! Legiſlators who took 
off this Rigour of paternal Sovereignty, proba- 
bly did not want their due Motives. They might 
have obſerv'd ſome Fathers making a very it} 
Uſe of their Power, when tranſported by the 
* Extravagance of Paſſion beyond all Nature 
and Juſtice. Again, they thought this Priyi- 
lege 2 needleſs, ſince the Magiſtrates 
were ſufficient for the Puniſhment of capital 
Offenders. They might likewiſe eſteem it a great 
Hardſhip, that a Father ſhould be compell'd, in 
Contradiction to his own Wiſhes and Affection, 
to pronounce Sentence of Death on his Son *, tho 
juſtly convicted. | 

By the Jewiſh Law it was one part of the 
Father's Power to cancel and make void the Vows 
of his Son, or of his Daughter. The reaſon of 
which Conſtitution was not only for fear the 
Children, in their imprudent Age, ſhould ruine 
their own Fortunes by raſh Donations, mov'd by 
a falſe Appearance of inconſiderate Piety : But 
likewiſe leſt they ſhould imbezel their Father's 
Goods on the 4 ſcore, or hinder themſelves 
from doing him the Service they ought. So that 
the reſtraining Authority, in this particular, did 
not ariſc purely from the poſitive Ordinahce, but 
had a Foundation in natural Reaſon; it being a 
known Principle, that no Perſon, under the Sub- 


jection of another, can with any Force or Ef- 


te& diſpoſe of thoſe things, with regard to which 
he is under Government. As for that Law in 
Deut. xxi. 18, Oc. about ſtoning the re- 
bellious Son, which in it ſelf appears ſo rigid, 
Care was taken to ſoften it, as far as poſſible, in 
the Interpretation. Thus they held that it did 
not extend at all to the other Sex; and that the 
Males, in two Periods of their Age, ſtood 
excuſed from its Force: when they were not 
arrived to the Maturity of Reaſon, and when 
they had left their Father's Family, and ſer up 
for Directors of their own Affairs. And then, 
the Words of the Accuſation running, This our Son 
is rebellions, he is a Glutton, or a Drunkard; there 
was a great Difference of Opinion how much 
the young Man muſt have waſted in theſe Ex- 
ceſſes, before he could be proceeded againſt in 
this ſevere Method. They farther obſerv d it to 
be requiſite, that both the Parents at the time 
of the Charge ſhould be alive; otherwiſe, the 


Mr. Bars, NOTES on & XI. 


Liban. Declam. 33. p. 762. Ed. Morell. Md 8. ingnt ices, & did ee diasi, Hour 37) tw dumr de xege wh, ws we mod, 
is” 5 mw wougrs 7 Yor ippaprrrce Ne anime?) x; 6 manp dwvo m ouirilu, wn A , diatyrgign TO meSx, Do not 
imag in that the Bond of Nature hath, of it ſelf, ſufficient Force and Strength: Indeed for the moſt part it holds firm and good ; 
but any more violent Diſorder of Mind is able to break it aſunder 3 and a Father tranſported with Paſſion, lays aſide that Name and 
Relation, and acts quite another Part. | 

#* Add. lian, V. H. I. 1. c. 34. Val. Max. I. 5. c. 9. ſ. 4. Add. Charron de la Sageſſe, J. 1. c. 43, 47. Libanins De- 
clam. 35, To do any thing againſt one's Children is the ſame as to undergo it one's ſelf. The Sentence which the Men on this fide 
bring from L. 48. f. 9. J. 5. D. ad L. Pompeiam de Parricid. The Power of a Father conſiſts in Affection, not in Rigour, contri- 
butes nothing to their Purpoſe. For Adrian had then baniſh'd a Father for killing his Son as they were hunting, on account of 
Adultery with his Mother-in-Law. And the Father is there juſtly cenſur'd for taking off the Offender in a villanous and 
treacherous Manner, when he might have call'd a Council of Friends, and ſentenc'd him to capital Puniſhment by virtue of 
his domeſtical Juriſdiction. Or it is enough to ſay, as to that Paſſage, that it is an Emblem of the good Trebonianus's merciful 
Temper, who was the Author of it. See Mr. SPanutmMiIus's Orbis Romanus, Exercit. 2. Chap. 23. 

- 3 See Numb. xxx. 4, &c. with GRoTivs and Le CLERcC's Notes thereon. | | 

4 This Text makes nothing for our Author's Purpoſe ; becauſe tis probable that the Sentence was inflicted by the Judges, 

as Mr. LE CLERc proves againſt Gxorius, Rs ; 1 | 


c 'This is the Judgment of Mzſftertius de 


Son 


2 Comment. Fur: Civil. I. 2. c. 13. b L. 2. p. 96, 97. Ed. Lipſ. 


Jalitia Rom. LL. c. 27, 4 L. 4. c. 45. p. 247. Ed. Rbod. Add. lian. V. H. I. 1. c. 47. 


nn 1109089 «ff - £7 --@ 


* 3 
vs 


” JC __w To r ;O7 WW vWF IT 0 oY + 0 9 v7 OÞ 


7. . Ä 4 8 A 


0 - NO 


Cnae. II. 
Son might have had ſome Fortune left him, ſuffi- 
cient to make Compenſation for the Expence of his 
Vices 3. 51 

Amongſt the preſent Japoneſe, the Father hath 
the moſt abſolute Power of Lite and Death over 
his Children. 
From theſe and other Conſiderations it appears, 


how we are to underderſtand that Rule laid down 
by Grotins b: In the ſecond Period, fays he, when 


the Childrens Judgment is ripe and perfect, thoſe A- 


ftions only of theirs are ſubject to the Command of the 


Parents, which immediately contribute to the well or- 
dering of the Father's or Mothers Family : It being 
but equitable that every Part ſhould conform in pro- 
moting the Benefit of the hole. In other Reſpects, the 
Children have a moral Liberty of doing whatever their 
own Judgment recommends ; yet ſo that they are ſtill 


bound to take all poſſible care to pleaſe their Parents; 


10 ſhould they take contrary Meaſures, the Force of 
this Duty will not reach ſo far as to render their Atti- 
ons invalid, Theſe Words then are to be reftrain'd 
to the Power of Fathers of Families, as now eſta- 
bliſh'd in moſt Chriſtian States ; where the chief 
Buſineſs of it is taken up in Matters relating to 
Education, And tis indeed but juſt, that it the 
Children defire to be ſupported at preſent by their 
Father's Wealth, and to ſucceed to it hereafter, 
they ſhould freely obey his Pleaſure, while en- 
joining nothing abſurd, or indecent, If, without 
ſufficient Cauſe, they refuſe thus to comply, it 
cannot be expected but that the Parents ſhonld 
withdraw all farther Care and Expence on their 
account, and declare them Diſinherited. Yet here 
too it hath been the Care of civil Laws to pro- 
vide that Parents ſhall not inhumanly diſcard their 
Children, upon every Fit of Humour and Paſ- 
ſion, without ſolid Reaſon. Thus Plato e al- 
lows not a Father to caſt off his Son without the 
Conſent of the other Relations 4. And, in 
general, as it belongs to the Wiſdom of publick 
Governments to ſettle the Rights of private Per- 


ſons, in Subordination to the common Benefit 


and Honour ; ſo it hath been uſual with moſt 
Legiſlators, to prevent all Abuſes of this Power, 
whether tending to the publick Damage, or to 


the unjuſt Oppreſſion of the Children. For In- 


ſtance, a Father is oblig'd, as far as his Abilities 
will reach, to render his Childern uſeful Mem- 


bers of civil Society ©: And fince there is ſuch 


a Variety of Callings, ſo many difterent Ways 
of Living, it is very reaſoable that the Chil- 
dren, in chooſing their Profeſſion, ſhould be 


ſway d by their Father's Judgment and Authority, 
provided he propoſe nothing contrary to Honeſty 
and Decorum ; eſpecially in caſe he ſupply 
them with Money tor carrying on of ſach De- 
figns. Yet it would be, at the ſame time, a 
Breach of Wiſdom and Juſtice, to compel Chil- 
dren to a Method of Lite, to which their Genius 
is utterly averſe; and a horrid Villany, to drive 
them to ſuch a Profeſſion as is either baſe and ſin- 
ful, as the waiting on the Stews ; or intolerable ta 
the common Temper of Mankind, as Celibacy 
without the Gift of Continence, and the Confine- 
ment of a monaſtick Vow. HT: 
XII. In the third Period of Age, when the 
Children have left their Father's Family, and are 
releas d from his Command, they are perfectly at 
their own Diſpoſal, yet ſtill retaining the Debt of 
Reverence and Duty, which is of perpetual Obli- 
gation, ariſing from thoſe antecedent Merits of their 
Parents, which can never be cancell'd or repaid * 
Plato * is admirable on this Argument. Juſtice re- 
quires, ſays he, that we endeavour to ſatisfy our 
greateſt and oldeſt Debt, our Debt to our Parents, 
Every one ought to be fix'd in his Perſuaſion, that 
whatever he poſſeſſeth belongs to thoſe from whom he 
receiv d his Birth and Education, and ought, fo far 
as ts neceſſary, to be ſpent in their Service. To them 
therefore he is freely to afford his Goods of Fortune, 
of Body, and of Mind; as if he had only borrowed 
them from their Kindneſs, and was now to reſtore 
them in their Age, when they had the greateſt Qcca- 


Hon for them; gratefully remembring the Cares and 


Pains they long fince underwent on his account. Nor 
ought we to expreſs our Reverence to our Parents in A 
ctions only, but in all our Words and Converſation. Wig 
are oblig d to yield to their Paſſions, and to the com- 
mon Effects of them; ever conſidering what juſt Rea- 
fon a Parent hath to reſent the leaſt Injury or Diſ- 
reſpect from a Child 8. He proceeds with the ſame 
Wiſdom, in adviſing what Honours and Services 
ſhould be paid to Parents after their Deceaſe; 
that we ought to grace their Reliques with 4 
decent Monument, and purſue all Methods and 
all Occaſions of making their Memory facred, 
The Chineſe are remarkable in this Point of Duty; 
a Perſon engag'd in the greateſt Affairs of the 
Court, upon the Loſs of a Parent leaves his Of- 
fice, if not Military, and retires Home to ſpend 
three Years in Privacy and Mourning. The Rea- 
ſon of their fixing this Period of Grief was, be- 
cauſe the firſt three Years of our Life we give 
our Parents the greateſt Trouble b. Amongſt 
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2 Grotius in Deuteron. xxi. 
Senec. Contr. 1. 9. 
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ther, who had bred him up to no Art or Profeſſion, Plutarch. in Solon. 


c De LL. I. 11. p. 973. a Aud. Quintil. Dac/ars. 9. 


e And therefore it was one of So/on's Laws, That a Child ſhould not be bound to maintain a Fa- 


f De LL. I. 4. p. 832, 833. Ed. Mech. 


s Vid. de LL. XI. p. 975. Arrian. Epictet. I. 2. c. 10. Remember you are a Son; and that it belongs to your Duty to think 
your Father's Good, in all reſpects, your own: To yield Obedience to all his Commands; never te defame him to others; nor te 
do or ſay any thing that may turn to his Prejudice or Inconvenience 5 is yield and give place to him on all Occaſions, and ta . 


bim with your utmo/# Power. Oppian. Halieut. L. 5. v. 89. 
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* Neuhof. in Legat. More Signs of their Mourning may be found in Martinins's Hiſt, Six: I. 1. in Imp. 8. 


Sons ate new Strength to a decaying Sire, 
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the ſams People the Son ever makes uſe of a 
lower Seat than his Father, and placeth himſelf 
at his fide, not over againſt him. And indeed, 
that Children can never requite the Kindneſs of 
their Parents is a Truth in every Body's Mouth *. 
Though Seneca * hath for Oppoſition's fake, 
endeavour d, in a long Diſpute, to prove that 
a Son may ſometimes even outdo a Father in 
Benefits: And Alexander, provoked once with 
ſome Complaints againſt his Mother, could not 
forbear ſaying, that She made him pay very dear 
for his nine Months Lodging b. But how vaſt 
ſoever the Merits of our Parents be acknowledg'd, 
this is certain, that it will not bear them out in 
impoſing an unlawful Command; and therefore 
it was a brave Reply of the ſame Prince to the 
ſame Mother, urging him to put an innocent 
Perſon to Death, and reminding him of the 
Pains ſhe had undergone for his Sake: My good 
Mother, ſays he, demand ſome other Reward for your 
Trouble; the Life of a Man is too precious to admit 
of any Equivalent , Mr. Hobbes d is of Opinion, 
that this filial Reverence ariſeth not only from 
the Law of Gratitude, but likewiſe from the 
Force of a tacit Compact; it not being preſumed 
that he who releaſeth another from his Rule and 
Dominion, intends ſo far to make him his Equal, 
as not to reckon it to him as a Favour: But a Per- 
ſon, thus diſmis d from Subjection, is ever ſuppoſed 
to promiſe, that he will conſtantly pay his Bene- 
factor all thoſe external Marks, at leaſt of Honour 
and Eſteem, which Superiors are wont to receive 
from their Inferiors. 

Yet it was, no doubt, a Strain of Superſtition 
in the Jews, when they would not allow a Son to 
let his Father Blood, to open a Sore for him, or to 
draw a Thorn out of his Fleſh 
Amongſt thoſe who live in a Commonwealth, 
it may happen, that upon account of ſome Office 
or Dignity born by the Son, the Father ſhall 
be oblig'd to do him Reverence, yet not ſo as 
to quit his Prerogative of private Reſpe& ?. 
Thus Fabius Maximus commended the Action of 
his Son the Conſul, who, as Fabius came riding 
towards him at a publick Meeting, ordered him 
ro alight and make his Approaches to him on 
Foot f. n ; 

Whether this perpetual Duty and Obligation 
of Children, remaining after their Father's 
Power is expired, ariſe from the A& of Gene- 
ration, or from the faithful Care and Labour 
of Breeding them up, is a Controverſy that 
hath divided learned Men. Thoſe who con- 
tend for the former, are wont to tell us, that 


the Kindneſs of giving Life is not only, in its 


ſelf, the greateſt good that can be beſtow'd, 
but is likewiſe the Occaſion of all others; and 
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that, by this Action of conferring a Being, the 


Parents do, in ſome meaſure, reſemble the Al- 
mighty Creator. Some, again, give their Judg- 


-ment in favour of Education; as that which 


properly makes a Man deſerve his Name, and 
which is not perform'd without a long and 
difficult Courſe of Application and Expence. 
They illuſtrate their Opinion by this Obſerva- 
tion in Nature, that amongſt Brute Creatures 
the Male is not diſcover d to have the leaſt 
Regard for the Young which he begets, and 
the Dam's Tenderneſs ceaſeth with her Care, 
when they are able to provide for themſelves ; 
whereas the Affection between human Parents 
and Children is perpetual: which muſt needs 
be a Token that the great Dearneſs on the one 
ſide, and the Obligation to Duty on the other, 
do not chiefly reſult from that Act of the Pa- 
rents which they exerciſe in common with 
Beaſts, but from their peculiar Diligence in 
forming and managing their Off-ſpring, in or- 
der to a Life of Decency and Society. Ariftorle 
is cited in Defence of the former Notion, 4 
Father, ſays he 8, is the Cauſe of the Son's Ex- 
iſtence (which ſeems the greateſt of Benefits) and 
of his Nature and Inſtitution. And again h, Men 
ſtand engaged in the higheſt Degrees of Friendſhip 
and Piety towards the Gods, and towards their Pa- 
rents. For, from theſe they receiv'd the nobleſt of 
all imaginable Goods, their Being and Education. 
On the latter of which Paſſages we may remark, 
that although the conferring _ Life be firſt named, 
yet it is not expreſly compared with the other 
Benefit. Philo Fudaus i is produced on the 
ſame fide; it is a Saying of his, Wie can never 
return our Parents equal Favours; fince we can't re- 
pay, in the ſame manner, their Kindneſs of firſt 
bringing us into the World. And thus too, the Fa- 
ther in the Declamation *; Ne ft produced 
you out of our own Life and Subſtance, and opened to 
your Proſpect this vaſt Scene of divine and human 
things. We made you capable of ſeeing and of enjoy- 
ing the Sea, the Earth, the unwearied Courſe of the 
Stars, the Heavens with all their ſacred and ſhining 
Glories. | 

Let we cannot but deliver it as our Perſua- 


ſion, that the Benefit of Educating is a much 


ſtronger Ground and Spring of filial Obliga- 
tion, than the other of Begg Plato | 
ſeems to countenance this Opinion, Parents, 


ſays he, ought either not to have brought their Chil- 
dren into the World, or not to refuſe any Pains in 
training and inſtrutting them. In another place 
m he introduceth Demodocus thus ſpeaking of 
his Son; The Aci (of planting ſhall I call it ? or) 
of begetting my Son, was the eafieſt imaginable ; but 
the breeding him up was a Tast of Difficulty and 


2 Ariſtot. Ethic, ad Nicom. 8. 16. OU 5 minra; [ior] dfrr 7 vrnpſpper A ν]iꝰM we ae b No Perſon can fully Y 
turn the Benefits of his Parents; but he who ſerves and reſpects them to his utmoſt Ability, may be pronounced Honeſt and Juſt. 


Vid. Xenoph. Apomn. |. 2. p. 431, 432. Ed. Steph. Stobæ Serm. 77. 1 
Nam, quod ad jus publicum attinet, non ſeguitur ¶ Pater] jus poteftatis. V. D. L. 36. f. 1. Ad Senatus Conſultum Trebell. 
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v Arrian. de reb. geſt. Alex. 7. 
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Trouble ever filling me with Fears on his account. 

nd Socrates, in the ſame Dialogue, declares it 
as his Judgment, I know uot any Buſineſs in which 


a prudent Man ought to ſhew more Caution and Dili- 


gence, than in forming his Son's Mind to Goodneſs 
and Virtue a. So the Father pleads in Quinctili- 
an b, I do not now, ſays he to his Son, ſer to 
your Score theſe vulgar Favours of lending you Life, 


and Light, and Liberty; but whatever Bravery you 


have ſhew'd, whatever gallant Action you have per- 


form d, this I charge upon you as my Merit; "tis my 
Strength with which you have conquer d. That Soul 


of yours, ſo unſhaken, ſo undaunted under the greateſt 
Dangers, had its Riſe and Original from mine. It 
hath been my long employment to render you a Man 
of Abilities and Courage ; in your early Years by my 
Precepts, and fince, by my Example c. It is not 
indeed eaſy to imagine or allow, that a Parent 
hath conferr'd any conſiderable Benefit on his 
Child, ſhould he caſt him away when he firſt 
comes into the World!; or afterwards entirely 
neglecting his Culture and Education, ſhould 


let him grow up like a Beaſt, to lead a Life 


uſeleſs to others, and ſhameful to himſelf d. 
Fuvenal's * Reaſoning is very juſt and 
true, 


Gratum eſt quod patriæ civem, populoque dediſti, 

Si facis, ut patriæ fit idoneus, utilis agris, 

Utilis & bellorum & pacis rebus agendis. 

Plurimum enim intererit, quibus artibus, & quibus 
Moribus inſtituas. (hanc tu 


The State and People will your Zeal commend, 
In giving that a Man, and theſe a Friend; 

If fit to aid the publick Good ; if skill'd 

Ja rural Labours, or the martial Field, 

Or grave Debates of Peace. Th' important Stake 
Now waits your Care, what early ſteps you take; 
What Scheme of Arts or Manners is defign'd, 

To fix his Pains, or cultivate his Mind. 
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s Ariſtotle himſelf (who was cited to countenange 
the other fide of the Queſtion) hath left this Say- 
ing on Record ©, that Parents, who tale Care to 
fee their Children duly inform d aud inſtructed, do- 
ſerve much higher Honours, than thoſe who barely 
lend them a Being : the latter make them capable of 
living, tbe former of living honefily and happily. 

Nor doth that Conſequence, on which the 
other Opinion is built, ſeem to hold; Life is 
the greateſt Good ; therefore the AF of the Parent in 
giving that, is the miſt fit and proper to raiſe an 
Obligation in the Child, For before I can charge 
any Action of mine on another, as a conſider- 
able piece of Merit, it is neceflary that I know 
to what Perſon I do the Kindneſs, and whe+ 
ther it will certainly reach him, Again, it 
will be convenient for me to reflect and conſi- 
der, whether I really intended the thing as a 
Favour; how much it ſtood me in; whether 
I undertook it more for the ſake of doing Good 
to the other Party, than for my own Pleaſure, 
or Uſe; whether I was engaged in the Perfor- 
mance upon Reaſon and Deliberation, or was 
drawn to it by the Force of Paſſion, or Allure- 
ments of Senſe: Laſtly, whether the Action be 
capable of benefiting the other Perſon, with- 
out the Addition of ſome farther Services, 
Whoever diligently weighs theſe ſeveral Points 
of Enquiry, will be eaſily inclin'd to acknowledge, 
that the Kindneſs of Educating is much more pro- 
per to found an Obligation, than the vulgar Ofs 
tice of Begetting. | 

Yer we do by no means approve of all that 
Seneca hath urged on this Head, in his Diſcourſe 
of Benefits f. For he is not to be born with, 
when he calls the Life of a Man, whom GOD 
hath endued with an immortal Soul, a Thing 
common to us with the wild Beaſts, with the ſmalleſt, 
and with ſome of the fouleſt of Creatures; and, the 
Happineſs of Flies and of Worms. But ſome Parts 
of his Argument may be admitted without Cen- 


4 Senec. de Benef. l. 3. c. 31. Vis ſtire, quam non fit magnum beneficium, vitam fic dare? Expoſuiſſts; nempe injuria erat 
genie: Duo quidem colliga, minimum efſe beneficium, Patris Matriſque concubitum, nifs acceſſerint alia, que projequerentun 
oc initium muneris, & aliis officiis ratum facerent. Non eſt bonum vivere, ſed bene vivere.------>>Tu me mibi rudem & inper j: 


tum dediſti: ego tibi filium, qualem genuiſſe gauderes. 
Sat. 14. v. 70, &c. He alſo ſpeaks well to this purpoſe. 


Sat. 7. v. 184, e. 


Quanticunque domus, veniet, qui fercula dactè 
Componat; veniet, qui pulmentaria condit. 

Hos inter ſumtus ſteſtertia Quintiliano 

Ut multum, duo ſufficient : res nulla minoris 


Conſtabit Patri, quam Filius. 


6 Folan hath left us this wiſe Law, Plutarch in vita Solon. 
O0 & q Tegyegr waaghr, & mixrey fre dies Gay, 
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« Eyripid. Hecub. Good Inſtitution is the Spring of Virtue. 
Phædr. Fab. l. z- fab. 15. 
Charge of any t 


That he that contemns the Honeſty and Sanctity of Mar- 
riage, and deſires Women only to ſatisfy his Defire, and not 
to have Children, has this Reward, that he has no Right over 
the Children that proceed from ſuch a Conjunction, whoſe 
Life he has made an Eternal Diſgrace. 


d Declam. 258. e Add, Declam. 278. & 


d $i res nulla minoris conſtet patri, quam filius; If his Son ſtandt him in the leaſt 
ing he poſſeſſethb. By the Law of Solon, in Plutarch, Children baſely born were not oblig'd to maintain their 


Parents. The Reaſon of which Exception was grounded on this Conſideration, that he who forſakes the honeſt way of 
arriage, plainly ſhews that he ſeeks a new Partner, not on the account of Iſſue, but of Pleaſure; and therefore his 
Vice is his Reward ; and he can by no means complain of any Ingratitude in ſuch Children, becauſe he hath injured 


and diſgraced them by making their very Nativity a Reproach. Add. Vitruv. J. 6. Prefat. 


e In Diog. Laert. 


It is worth obſerving in Martinius Hiſt. Fin. I. 4. c. 2. what mighty Reſpe& and 8 the Chineſe pay to their Ma- 

ſters; Who, as Juvenal ſays, ought to be Parentis loco, to be honour d and obey'd as ſecond Parents. The ſame Hiftorian, 

. 6. c. 1. reports, That the Son, in China, never riſeth to a higher Degree of Honour than what had been formerly born by 

the Father; and if, for his ſignal Services to the State, he be advanced farther, the —_= with which he is to be inveſted, is 
hat 


firſt to be preferr'd, by a kind of poſthumous Promotion, on his deceas'd Father; 


rence to Parents, the firſt and chiefeſt of Virtues, 


: L. 3. & zo, Cc, 
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br ſure, 


612 
ſure. Look, ſays he, upon my Nativity, as it ap- 
pears barely in it ſelf, and you will find it to be a 
Hort and uncertain Favour, a Subjett lying equally 
open to Good and Evil. No doubt it was my firſt 
Sttp to all the Benefits I enjoy, but it was not there- 
fore the greateſt, becauſe the firſt ; nor, becauſe the 
greateſt, without it could never have been. And 
again, barely to live is the leaſt Degree toward living 
well. I would thus talk with my Father: Suppoſe, 
as you firſt gave me my Life, fo I had ſaved yours. 
in this I ſhould certainly exceed your Kindneſs, for I 
_ renferr'd my Favour when you was ſenſible from whim 
you received it, and I to whom I did it; and then, 
I did not conſult my own Pleaſure, at leaſt not my 
Pleaſure alone, in the Performance. Would you con- 
ceive how ſmall a Boon you beſtow'd on me in my 
Birth? Fanſy your ſelf to have immediately caſt me 
out to periſh naked and helpleſs; in this Caſe your 
Aci of Begetting me had been a manifeſt Injury. 
From all which I infer, that the Acquaintance of my 
Father and Mother had proved but a flender Kindneſs 
to me, had it not been folbw d with other good Of- 
fices which ratified and confirm d it *, | 

XIII. Laſtly, As the Father ought not, with- 
out weighty Reaſons, to expel the Children 
his Houſe; ſo they on the other hand ſhall 
not, according to the regular Courſe, paſs into 
another Family without his good Leave. Yet 
in caſe they have juſt Grounds for their De- 
parture, and yet cannot prevail on their Fa- 
ther's Perverſeneſs to give Conſent, I ſhould be of 
Opinion, that their Duty doth not hinder them 
from removing, ſo as to concert their own 
Affairs, contrary to his Humour; eſpecially 
when they freely reſign all future Dependence 
on him, for their Fortune and Inheritance. 
For as civil Conſtitutions do wiſely counte- 
nance and ſtrengthen the Authority of Parents, 
ſo they are not wont to encourage imperti- 
nent Obſtinacy and Moroſeneſs. Nor doth it 
ſeem to be in the Power of thoſe who are 
Heads of ſeparate Families, to retain their Chil- 
dren, when they have reaſonable Occafion to 
remove; inaſmuch as, in regular Common- 
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wealths, it is not uſual to deny a Free-Subje& 
the Liberty of tranſplanting himſelf, when tied to 
Reſidence by no particular Obligation, 

XIV. To the ſame Head belongs that com- 
mon Queſtion, Whether Children may diſpoſe 
of themſelves in Marriage againſt the Conſent 
of their Parents b? For the Solution of which 
we ought carefully and diſtinctly to conſider 
what is incumbent on Children by Virtue of 
their natural Du 
the Obedience which attends their State of Sub- 
jection: and again, what Rights belong to Fa- 
thers ſtrictly, as ſuch; what as they are ths 
Heads of Families, Paternal Power, as ſuch, we 
have already obſerv'd to be juſt ſo great as is 
ſufficient ro the Government of the Children, 
till able to be their own Managers. 
fore does not ſeem to extend it ſelf ſo far as to 
the reverſing of a Matrimonial Contract: An 
Affair ſuppoſed to be carried on by Perſons of 
mature Age and Reaſon. Indeed the Duty of fi- 
lial Piety and Reverence requires, not only thar 
the Children apply themſclves to their 9 
for Advice in theſe Proceedings, but likewiſe 
that they may make a Conſcience of oppoſing ſo 
awful Directions e. Yer if they happen to break 
their Duty in this Point, it doth not follow that 
the Act muſt be null and void. For an Obliga- 
tion to hear and to reſpect Another's Advice, 
doth not preſently diveſt a Man of the Power to 
govern his own Concerns. The Liberty of a &, 
as Quintilian obſerves, if it be at all allowable, is 
Jo in the matrimonial Affair: Fur who can luxe by 
the Eyes, or by the Rules of another? 

But what ſhall we ſay of that other Power, 
which the Fathers hold as they are the Heads 
of Families? Its true, in many Commonwealth 
the Laws have variouſly reſtrain'd the Liberty of 
Marriage. Thus, in ſome Places, no Perſon of 
the Royal Family can contract, without the 
King's Approbation; ſuch Matches often proving 
of very conſiderable Conſequence to the Publick. 
In Japan the Prince chooſeth Wives for his 
Nobles d. In ſeveral Countries Marriage Con- 


7 Senec, de Benefic. Lib. 3. c. 30, 31, 34. Sed vide, ne illud verius fit æſtimari, an id quod potui, & id quod fect, mum 
fit, mearum virium, mea voluntatis. THud quod natus ſum, per ſe intuere quale fit: animadvertes exiguum & incertum, & boni 
maligue communem materiam : fine dubio primum ad omnia gradum, ſed non ided majorem omnibus; quia primum.-------- Puta me 
vitam pro vita reddidifſe. Sic quogue munis tuum pici, cum ego dederim ſentienti, cam ſentiens me dare: cum vitam tibi non v9» 


luptatis mee cauſd, aut cerie per voluptatem dederim.-------Ezo vitam dedi ſtatim illa uſuro: tu neſcituro an viveret.-----Paterntum 


munus & ſimplex eſt & Facile In quo conjortem habet, in quo ſpectavit Legem patriam, præmia Patrum, domus at familie 


perpetuitatem, omnia potius, quam cum cui dabat. 
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x Quintil. Declam. 270, 376. Nu/quam tamen libertas tam necefſaria, quam in natrimonio.-Quis enim amare aliens and- 


emo poteſt? 


_ a Alittle after he ſtiles Generation a Vulgar Benefit; the Office of a Father, Eaſy, fight, and of little Value: regarding any 


thing elſe, rather than the future Perſon to be produced. 


6 Nox æguum eſt pugnare, pater cui tradidit ipſe, 
Ipſe pater cum matre, quibus parere necefſe eſt: 
Virginitas non tota tua eft ; ex parte parentum ef}. 
Tertia pars patri data, pars data tertia matri; 
Tertia ſola tua eſt: noli pugnare duobus, 
Dui genero ſua jura fimul cum dote dederunt. Catullus, 60. 


b V. Grot. I. 2. c. 5. 1. 10. 


Twould be Rebellion to reſiſt thoſe Arms 
On which your Parents have beſtow'd your Charms. 


our Virgin Jewel is not all your own, 


A third each Parent claims, a third alone 


Remains to you; forbear with Two to Fight, 
Who, in their Portion, give the Son the Right. 


Thus Hermione moſt dutifully ſpeaks in Euripides, Andromach. v. 987, 988. 


M Marriage is my Father's Care, 
His Judgment guides my Choice. 


And Xenophon Cyrop. L. 8. tells us that Cyrus would by no means engage in Nuptial Affairs without the Conſent of his Parents, 


Veen. Deſeript. Japon. c. 12. Add. Conftit, Sicul. J. 3. t. 21. 
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tracted between a Subject and a Foreigner, be- poneſe, Marriages are intirely directed by the 


tween a Noble Perſon and a Commoner, are 


declared void, But as in all States and Govern- 


ments, a Liberty of marrying and of removing 


is ever ſuppos d, except where there is either an 


expreſs Law to the contrary, or a Cuſtom equi- 
valent to a Law; ſo in ſeparate Families, where 
moſt of the Reaſons fail, on which the civil 
eyes about this Affair, are built; the 

ather of the Family doth not ſeem to have a 
Right of prohibiting or of reverſing his Chil- 
drens Marriage, when not defective in any 
thing but his Conſent: provided ſtill, that they 
are willing immediately to leave his Houſe; for it 


would be unreafonable to bring a Perſon to live 


under his Eye whom he profeſſech to diſlike 2. 
Yet if a Father ſee his Authority lighted by his 
Children, without very ſufficient Grounds for their 
Non-compliance b, he may, as a Puniſhment of 


that Neglect, exclude them from all preſent Beng- 


fits and all future Expectations <, | 
What Rights thoſe Fathers of Families, who 
live not in a ſeparate Condition, but under 


muſt be diſcover'd by the Cuſtoms and Conſti- 
tutions of different Nations. Amongſt the Ja- 


ſome Commonwealth, do in this reſpect enjoy, 


a Geneſ. xxvi. 34, 35, 
7. 8. Leg. Burgundion. f. 13. 7. 5. 


Ziegler. ad Grot. J. 2. c. 5. J lo, 


b Vid. L. 23. f. 1. I. 12. /. 1. D. De Sponſal. 
d Varen. Deſcrip. Japon. c. 12. 
f Vid. L. 23. f. 2. 4 2. D. De Ritu Nuptiatum, & L. 48, t. 5. J. 7. D. ad L. Jul. De Adylter. 


Parents, or, if they are dead, by the next Rela= 
tions 4. And in Peru, under the antient Go- 
vernment of the Yucas, all Matrimony engaged 
in, without the Parents Approbation, was de- 
clared null, and the Children illegitimate e. 
This in general is certain, that as the Laws 
of a particular Country may pronounce a Con- 
tract invalid, either becauſe defective in Form, 
or becauſe tranſacted between Perſons to whom 
ſuch particular Agreements are prohibited; they 
may, in like manner, ſuſpend the Validity of 
Marriage without the Conſent of the Parents ; 
ſo that if deſtitute of this neceſſary Condition, 
it ſhall paſs in civil Eſtimation for null and 
inſignificant f. For the Agreement of the Par- 
ties to cohabit like Man and Wife, can no more 
render Matrimony good, when contrary to Law, 
than the Bargain of a Minor and the Delivery 
conſequent upon it, both undertaken without his 
Guardian's Influence, can effectually and irrevo- 
cably paſs away his Eſtate. Though Parents 
are to be admoniſh'd, that when the Govern- 
ment allows them ſo high a Prerogative, they 
ſhould be very cautious, and very merciful in 
putting it in Execution 8, We 


c Vid. Leg. Wiſogoth. J. 3. f. 2. 
e Garcilaſſo De la Vega, l. 6. c. 36. 


5 Add, Bœcler. & 
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Boo VI. 


CHAP, IIL 


Of a Maſter's Power. 


1. What is the Relation of Maſter and Servant. 

11. Servitude was not ordained by Nature. 

III. Nor by God immediately. __ 

Iv. The Original of Servitude ſeems to bave been 


from Contract. 


v. War made the number of Servants greater. 


vi, What is the Duty of Captives to their Maſters. 


As the Huſband and Wife (whence pro- 
ceeds the common Off-ipring ) make 


the principal Parts of a Family; ſo Servants 


come in for inferior, ſecondary Members, to 


bear the Burthen of common Labour and 
Buſineſs. Now theſe being uſually treated in 
Aa way of ſeverer Diſcipline, give Occaſion to 
the forming of a new Species of Government 


on their account; different from that which is 
exercis d over Children, who demand a milder 
and more indulgent Sway. Yet we are per- 
ſuaded, that neither this Tock , between Ma- 
{ter and Servant, can claim the Name of a Com- 
monwealth or civil State, as Mr. Hobbes. ® is 
inclined to call it; not only becauſe it generally 
confilts of fewer Perſons than are neceflary for 
mutual Preſervation, in a Condition of natural 
Liberty; but likewiſe becauſe a Maſter furniſh- 
eth himſelf with Servants, not ſo much for the 
ſake of reciprocal Defence, as that by means 
of their Labour, he may, in a more ample and 
more convenient manner, diſcharge his Domeſtick 

II. As to the Original of this kind of Society, 
we muſt, in the firſt Place, diſcard that old 
Opinion which makes Nature her ſelf to have 
actually eftabliſh'd the Relation of Maſter and 
Servant amongſt Men. * It is true, we diſ- 
cover a ſtrange Variety of Parts and Capacities. 
To give one Inſtance for all; we obſerve ſome 
Perſons of ſo quick and piercing Sagacity, as 


to be able always to apprehend their own Inte- 


reſt and Benefit, and, at the ſame time, of ſuch 
Vigilancy, as to proſecute their Affairs by their 


ovn free Motion, without the Admonition or 


Compulſion of others. Some again are of ſo 
heavy Diſpoſitions, as not to ſee their own Ad- 
vantage, any farther than they are guided; be- 
ing much fitter for the Labours of the Body, 
than the Imployments of the Brain; and far- 
ther, ſo given over to Supineneſs and Sloth, as 


VII. They are almoſt of the fame Nature with ot ber 
Goods. e 

VIII. Tet an Injury may be done them. 

Ix. Of the Children of Servants. 

x. The Iuconveniences of Servitude. 


XI. How many ways a Servant may become free. 


1 5 


unleſs they are forced and drag d to Application, 
they can manage no Concern with tolerable 
Care; nor ſo much as fave or ſpend by the 
Dire&ion of their own Judgment. The latter 
Kind are thoſe whom Ariſtutle calls Slaves by 


Nature; not that Nature by her own immediate 


Act ſets them in ſuch a Conditon of Bondage, 


without any human Deed or Covenant inter- 


vening: but becauſe by forming them with ſo 
much Diſadvantage in their Frame, ſhe hath 
rendred it more convenient for them to live un- 
der abſolute Subjection and Controul, than to 
undertake the Government of their own Pro- 
ceedings b. It was a Saying of Ageſilaus, that 
the Aſiaticks were the worſt of Pree-men, and the 
beſt of Slaves: which Paſſienus turn'd upon the 
Emperor Domitian, when he obſervd, that 
there was never a better Servant, and never a worſe 
Maſter ©. | 

III. Hornius, in his firſt Book De Civitate d, 
jars u the old String, in contradicting the 
general Opinion of the * Lawyers, who 
derive the Origin of Servitude from the Law of 
Nations. He ſays, The Manner only of this In- 
ſtitution is to be refer d to the Practice of Mankind ; 
a Cuſtom having prevail'd amongit moſt People, 
to impoſe ſuch a Condition upon their Captives 
in War. But we ſhould always diſtinguiſh the 
Cauſe of the Society, from the Cauſe of the Sovereign- 
ty; the latter not being deducible from C:ſtom, nor 
from the Law of Nations, but being eftabliſh'd by 
GOD himſelf. For fince all Victory is from GOD, 
and by his Providence the Conqueror gets into 
his Hands the Perſon of the Enemy, it follows, 
that the Life of the Captive might immediately be ta- 
ken away : But fince Humanity would ſcarce have 
ſuffer'd, that the Victor ſhould always exerciſe this 
Rigour on an unarmd and ſuppliant Perſon, it 


was thought convenient to forbear Execution, and 


to retain his Power over the Priſoner, who might 


thus be of good Uſe in the Aﬀairs of Life. But 


Mi. BaxBEYRAc's NOTES on Chap. III. F. II. | 
This Opinion is confuted at large, Lib, 3. Chap. 2. $ 8. What our Author adds here, is an Abridgment of what be has 


there ſaid, to which it is better to refer the Reader. 


2 Their Words are, Servitns autem eft conflitutio Furis Gentium, qud quis domino alien contra naturam ſubjicitur. Servi 
autem ex ea appellati ſunt, quod Imperatores captives vendere, ac per hoc ſervare, nec occidere ſotent : qui etiam mancipia dicti 
ſunt, eo quod ab hoſtibus manu capiuntur. Servi autem aut naſcuntur, aut fiunt : naſcuntur ex ancillis noſtris : fiunt au- 
tem Fure Gentium, id eſi, ex captivitate; aut Fure Civil, cam liger homo major viginti annis ad pretium partici- 
pandum ſeſe venunduri paſſus eſt. Inſtit. Lib. 1. Tit. 3. De Jure — 5 2, 3, 4. We ſee that our Author makes 


iwo things the Cauſes of Servitude, iE. Poverty and Force, 


b V. ſupra I. 3. c. 2 . 8 


# De Cive, c. 5. / 12. 


& Tacit. Ann. G. c. 20. 4 L. I. e. 3. 


indeed, 


Cap. III. Of the Maſter over his Servant. 


deed, as the Occaſion of Mens engaging in 
om was ever partly their own Defence, and 
partly the Vindication of their Rights; fo upon 
their obtaining the Victory, when they thought 
d to ſpare the Lives of the conquer'd, it 
was at their Pleaſure, either to put them in a 
State of Slavery, or only to keep them in Hold 
till ſuch time as by Ranſom or Compact they 
ſhould be deliver d. All which Privileges and 
Proceedings, together with the Authority over 
perſons thus brought into Subjection, were not 
immediately appointed by G OD himſelf, but 
were approv'd by him upon human Inſtitution. 
Nor is that Aſſertion true, The Victor {till re- 
« tains that Power of Life and Death over the 
“ Captive, which he once procur d; and conſe- 
« quently, his Right is the fame, before he re- 
© ccives him into Fealty and Service, and after he 
* governs him as a Part of his Family. For 
theſe are quite different things. The conquering 
Party may, by the Right of War, diſpoſe how 
he pleaſeth of his Priſoner, either kill him or 
fave him: but this was never before term'd the 
Power of Life and Death, which denotes a lawful 


Authority of inflicting capital Puniſhment, in 


caſe of an antecedent Crime. Laſtly, what the 
ſame Author lays down, That all Sovereignty, 
« of what kind ſoever, imports a Power over 
cc the Life of the Subject, and therefore we muſt 
e not ſeck for Diſtin&ions in the Power it ſelf, 
« but in the Exerciſe of the Power; and by 
© conſequence, the Authority of the Husband 
& over the Wife, of the Father over the Chil- 
& dren, of the Prince over the People, is one 
te and the ſame with that of the Maſter over the 
« Servant; except that the ways of Treatment 
te are more kind and gentle in the former In- 


k ſtances, than in the laſt ; is an Argument, that 
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; we can by no means prevail with our ſelves to 
« Allow. x 8 
IV. In our Judgment, the Origin of Servituds 
ought thus to be traced out: In the early Ages 
of the World, when Men began to quit their 
primitive Plainneſs and Simplicity, to cultivate 
the Method of Living, and to enlarge their For- 
tunes and Poſſeſſions, it is very likely the wiſer 
and richer Sort invited thoſe of leſs Parts, and 
leſs Wealth, to aſſiſt them in their Buſineſs, for 
Hire. Afterwards, when both Parties found 
their Benefit in this way of proceeding, the 
meaner Tribe were by degrees perſuaded to 
join themſelves perpetual Members to the Fami- 
lies of the greater; under theſe Conditions, 
that the latter ſhould engage to ſupply Food and 
all Conveniences of Living, and the former 
ſhould bind themſelves to undertake all proper 
Labours and Imployments, as their Patrons 
ſhould direct. So that the firſt riſe of Servitude 
is owing to the voluntary Conſent of the poorer 
and more helpleſs Perſons, and is founded upon 
that common Form of Contract, Do, ut facias; 
Fpromife to give you conſtant Suſtenance, upon Condi- 
tion you aſſiſt me with your conſtant Work. What 
Power Nature allows a Maſter over Servants of 
this kind, may be eaſily diſcover'd from the 
Ends of forming ſuch a Society . He may 
enjoin them what Task he pleaſeth, * in Pro- 
portion to their Strength and Skill, He may 
likewiſe corre& 3 their Sluggiſhneſs, by ſuch 
Methods of Severity as are moſt likely to pre- 
vail on their particular Diſpoſitions ; tho he 
cannot, on this ſcore, proceed to capital Pu- 
niſhments : ſo that the higheſt Degree of Penal- 
ty he can inflig on their Idleneſs, is to expel 
the lazy Drones from his Family, and leave 
them to their own beggarly Condition. Nov 


Mr. BARB. NOTES on IV. 


With greater Reaſon: See the ſame Commentatox. 


* GroTivs, Lib. 2. Chap. 5. S 30. diſtinguiſhes Servitude into 1. Perfect, and 2. Imperfect. The firſt he there treats on, 
the other is only for a certain Time, or on Condition, or for certain Things, according to certain Rules, or by the Laws of 
the Country, or by the Agreement of the Perſons concerned: See the Examples alledged by him, I ſhall content my ſelf in 
reciting only what our Author ſpeaks in his Abridgment of the Duties of a Man and Citizen, Lib. 2. Chap. 4. $ 2. about 
hir'd or domeſtick Servants, The Maſter, ſays he, owes his Servant the Wages agreed on, and the Servant is oblig'd to 
do the Work faithfully for which he is hired by his Maſter. Farther, as in this Contract, the Condition of the Maſter is 
more advantageous than that of the Servant, the Servant ought to reſpect his Maſter according to his Station in the World, 
and when thro' Malice or Negligence, he diſcharges his Buſineſs ill, his Maſter may correct him with Moderation, but not 
inflict any corporal Puniſhment on him, unleſs it be inconſiderable, much leſs put him to Death by his own Authority, 
Mr. TIrIus, 'O4/ervat. DXXIX. affirms nevertheleſs, that this Chaſtiſement, as moderate as our Author ſuppoſes it, is nos 
a direct Conſequence of the Rights of a Maſter over his Servant; for beſides, ſays he, that ſuch a Permiſſion ſeems what ought 
not to be allowed to Maſters in any well-govern'd State, the End of the Relation does not naturally require, that a Maſter 
ſhould have ſo great a Power over his Servant; tis ſufficient that the Servant be oblig'd, ſome way or other, to make good the 
Damage he has cauſed thro' his own Fault. But if he has deſerv'd Blows for doing ſome Wrong, or Injury to his Maſter, his 
Maſter doth not inflict them by way of Puniſhment, for that belongs only to the Magiſtrate, but by a Right of War, which 
allows us to revenge the Injury done us with Moderation. But yet our Author, in all this Matter, without doubt ſuppoſeth, 
that no Servant or Slave is bound to obey his Maſter, if he command any thing contrary to the Law of Nature, or the Nation 
he lives in. See Gxor ius, Lib. 2. Chap. 26. S 3. . | 

2 We ought to obſerve, that one of the principal Reaſons for the Inſtitution of the Sabbath, was to procure Eaſe to 
Servants and Slaves: See GrRoTIus, Lib. 3. Chap. 14. $ 1. and Mr. Lg Cierc's Notes on Exod. xx. 10. and 
Deut. v. 14. 

3 See G2 oT1IUs, Lib. 3. Chap 14. $ 4. where to ſpeak by the bye, there is a falſe Quotation about Slaves, Thou ſhalt 
not oppreſs thy Servant, nor rule over him with Rigour, Lev. xxv. 17. 43, 53. and not out of Deut. xv. 17, 45, 53- and 
likewiſe the firſt words, which are at ver. 17, are not ſpoken of Slaves, for there it is ſaid, You ſhall not oppreſs one pnother, 
and 'tis ſpoken upon the account of ſelling of Lands, which the Lawgiver forbids, upon any Pretence whatſoever, longer 
than the Year of Jubile. The ſame Fault is found $ 2. Num. z. where Deut. 18. is quoted for Lev. 25. But to retutn to our 
Subject. We ought to obſerve theſe two Laws chiefly, viz. Exod. xxi. 20, 21, and 26, 27. The imports, That if a 
Maſter beats his Servant that he die, he ſhall be puniſhed as a Murderer, but if he lives only a day or two, the Maſter ſhall be 
exempted from that Puniſhment : And the Reaſon is becauſe if the Slave dies not preſently, tis to be ſuppoſed, that the Maſter 
had no Deſign to ſlay him, and ſo 'twas thought a ſufficient Puniſhment to loſe what his Slave had coft him, and his Service, 
which he might have had of him, which is meant, as Mr. Ls CLERC expounds them, by theſe words, For the Slave was | 
bit Money. The other Law requires, That if a Maſter has ſmitten the Eye of his Servant, that it periſhes, or his Tooth, he 
ſhall let him go free as a Satisfaction for that Loſs ; which without do br hath place, when the Damage is more conſiderable, _ 
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doth it appear, that he can tranſmit them to 
another Maſter, without their Conſent; they 
being really in the Capacity of +. perpetual 
Mercenaries, or Hirelings, working for the Advan- 
tage of him that imploys them, whilſt continu- 
ing in that State, but not at his diſpoſal, when 
obliged to leave it. Laſtly, if Perſons, in this 
limited Order of Servitude, commit any grievous 
Offence againſt the Members of another Family, 
their Maſter cannot, even on this account, pro- 
ceed to take away their Life. Yet leſt he ſhould 
engage himſelf in Quarrels, by defending their 
Injuries and Crimes, he is allow'd, or rather he 
is oblig d to expel them. his Houſe ; which is a 
kind of delivering them up to Puniſhment. But 
if they prove guilty of any heinous Practice 
againſt the Maſter himſelf, and his Family, he 
may then juſtly kill them; yet not. by Virtue of 
we Sovereignty, but as Enemies, by the Right of 
War ?. 


And according to theſe Meaſures, the Con- 


dition of Servants, and the Power of Maſters are, 
for the moſt part, * deſcribed in the Old Teſta- 
ment. | 

V. The Convenience of diſcharging inferior 
Offices and Labours, by the Hands of others b, 
being thus found out; in ſucceeding times, when 
Wars grew frequent in the World, it paſs d by 
degrees into a Cuſtom, to indulge Captives 
with Life and corporal Liberty, upon Conditi- 
on that they, ſhould yield perpetual Service to 
the Conqueror *. Thus Diodorus Siculus © 
reports of the antient Egyptian King Seſoftris, that 
he perform'd all his publick Works by the Help 
of Captives; fixing this Inſcription on the Tem- 
ples which he built, None of the Natives have here 
imploy d their Labour. Now theſe Slaves of War 
were of courſe treated with ſeverer Diſcipline, 
being ſuppoſed ſtill to retain ſome Sparks of 
hoſtile hatred. Beſides, an Act of Cruelty was 
judg d ſomewhat excuſable, when practis d upon 
thoſe who had formerly made an open Attempt 
on the Life and Fortune of their preſent Maſter; 
and the Licenſe in this Point improv'd ſo far, 
that it was eſteem' d a harmleſs matter to kill 
them, either in Violence of Paſſion, or upon 
committing any Offence 4. This Privilege 
being once introduc d, was extended, tho upon 
leſs Pretence, to the Children of the Vaſſals ; 


Of deſpotical Power, or the Authority Boox VI. 


and to their Slaves, if they happen d themſelves to 
be inferior Maſters, Yer in ſome Commonwealths, 
it was quite taken off by publick Decrees, and 
in others very much abridg d and reſtrain d. The 
primitive Inſtitution therefore of Servitude was 
not founded on War, but on voluntary Conſent ; 
tho" the Chance of War ſupplied Occaſion, not 
only to the increaſing the Number of Slaves, bur 
to the rendring their Condition more hard and 
grievous ©. | 5 | 

VI. Let us ſee how Mr. Hobbes f derives 
the ds of Maſters, and the Subjection 
of Servants, from his State of War. And, firſt, 
we muſt diſcard that fundamental Error of his, 
that from the - Condition of Nature, which he 
calls a War of every Man upon every Man, there 
can reſult to any Perſon a Right of invading an- 
other, and of reducing him into Servitude upon 
gaining the Victory. Yet thus much is Senſe ; 
that as, by the Right of War, an Enemy may 
fairly be kill d; ſo the Conqueror may, if he 
pleaſeth, give him his Life, upon his Promiſe of 
perpetual Service. In which Contract and Com- 
poſition, the Good which the vanquiſh'd re- 
ceives, is the Security of his Life, which, by the 
Right of War, might have been taken away; 
and the Good which he engages to bring to the 
Victor, is his Service and Obedience, and thoſe, 
as far as poſſible, abſolute. For he that obligeth 
himſelf to perform the Commands of another, 
before he knows the Particulars, is bound, with- 
out any Limitation or Exception, to do all that 
the other Party ſhall enjoin. Tho' the Law of 
Humanity affords ſome Relief and Temper to this 
rigorous Juſtice 8. 

Farther, Mr. Hobbes h rightly obſerves, that 
not every Captive in War is thus ſuppoſed to 
covenant with the Conqueror. For ſome do 
not obtain an abſolute Grant of Life, but a tem- 
prey Reprieve to ceaſe at the Conqueror's Plea- 
ure; which was the Caſe of thoſe whom the Ro- 
mans preſerv'd to adorn their Triumphs, and to 
entertain their Amphitheatres. Nor is ſo much 
Truſt and Credit given to every Captive, as that 
his Maſter ſhould venture to leave him ſuch a De- 
gree of natural Liberty, as might enable him, were 
he ſo inclined, either to run away, or to refuſe 
working, or to attempt any Miſchief or Damage 
againſt the Family. Such a One therefore per- 


4% If thy Brother be waxen poor, and ſells himſelf to thee, thou ſhalt not conſtrain him to ſerve, as a Slave, but he ſhall 


be with thee, as an hired Servant, or a Sojourner to the Near of Fubile, Lev. xxv. 39, 49. 


CHRrYSIPPUs, as SENECA 


tells us, did ſay, That a Slave is a perpetual Servant. Servus, ut placet Chry/ippo, perpetuus mercenarius eſt. De Benet, 


ty. Lib. 3. Chap. 22. 


s Exod. xx 21, (fc. Deuteren. xv. 17, 43, 53, Cc. Sirac. xxiii. 25, c. 


Mr. BAR B. NOTE on & V. 


7 See BusBEeqQuivs's Epi. 3. & CurisTor. Ricutrivs, de Moribus Orientalium. As to the Original of this 
Cuſtom, *tis an Aſſertion of PLiwy's, that The Lacedemonians invented Servitude (I. 7. c. 56.) which cannot be admitted, 
except in one of theſe two Senſes, either that they were the firſt in Greece who introduced this Practice, or that they made 
Slaves of their Countrymen the Grecians, as well as of the Barbarians, when taken in War. The former Senſe is favour'd by 
that Place of HERO DO TUS ( Erato, towards the End) where ſpeaking of the Iſland Lemnos, its being ſeiz d by the Pe/a/- 
.gians, he adds, Neither they ner any other of the Grecians had then Slaves. | | 


2 Yet after another Manner than the Old Germans, who kill'd their Slaves, as Tacitus fays, Not out of Diſcipline and uy. 
c L. 1. 


"but pure Heat df Pat on. 
©. 56. . Nbodom. 
7 De Dive, c. 8, / 1. 


* 


Vid. Grot. J. 3. c. 14. 


d Add. Grot. J. 3. c. 


Hence Ariſtole (Polit. 3.) calls a Servant, Oꝰοο⁰˙ v dv 


e Add. Bœcler ad Grot. J. 2. c. 5, J 27. 
* Ubi fupra, ſ. 2, 3» 4 | 


. 
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forms Service, not upon account of mutual Faith 
and Contract, or by virtue of a moral Tye, but 
upon meer Force, like brute Creatures; being 
kept in Fetters, or under cloſe Confinement. 
The Obligation therefore of a Slave of War to- 
wards his Maſter, doth not ſpring from the bare 
ſaving his Life, nor deferring his Death; but is 
built on his Exemption from Chains and Impri- 
ſonment. By this Act the Maſter expreſſeth ſo 
much Confidence in him, as to leave him poſ- 
ſeſs'd of corporal Liberty; by which means, if 
no moral Bonds and Engagements had paſs d be- 
tween them, the State of War would ſtill conti- 
nue; and the Slave might not only make his E- 
ſcape, but might fairly flay his Preſerver 3. 
From all which it is clear, that there is a great Dif- 
ference between thoſe Slaves who are ſecur'd in 
Priſons, Work- houſes, and the like, and thoſe 
who are tied by Covenant to their Maſter: the 
former ſerving not out of Duty, but to avoid 
Puniſhment; and conſequently, not acting a- 
gainſt the Law of Nature, ſhould they either run 
off, or aſſault their Maſter's Life. For to hold a 
Perſon in Chains, or Durance, is a Sign, that 
we do not think him ſufficiently enſured to us by 
any Obligation, or moral Reſtraint. 

Let that Aſſertion of Mr. Hobbes cannot paſs 
for Truth, that the Maſter hath altogether the ſame 
Right over the Slave, whom he thus keeps in Bonds, 
and him whom he holds only by Articles; in as much 
as his Right over both is ſupreme. For that kind of 
hoſtile Privilege, which the Victor reſerves 
to himſelf over his Priſoner, is a different thing 
from his proſper Sovereignty: Since by means 
of the former the Captive may, at any time, be 
deprived of his Life, under Pretence of the State 
of War, from which he ſeems to be not yet per- 
fealy exempted ; whereas the higheſt Degree 
of ſovereign Rule or Dominion doth not dire&- 


ly include a Right over the Life of the Subject, 


except on a criminal Account. 

VII. But altho' Dominion, which is properly the 
Right of governing another's Perſon, when eſta- 
bliſh'd with the free Conſent of the Subje&, can- 
not regularly be transferr'd without his good- 
liking; Men having uſually peculiar Reaſons 
why they chooſe to ſubmit to this Perſon rather 
than any beſides : yet in thoſe kinds of Domi- 
nion which are grounded upon Force, it hath 
been ever judg'd allowable bo the Sovereign to 
alienate them by his own ſole Will and A& Yet 
ſo long as the Subjects enjoy any Remains of Li- 
berty, we cannot in Strictneſs ſay, that the Men 
themſelves are thus alienated or made over, but 


only the Right of governing them, as being 
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join d with ſome Uſe or Advantage, Every So- 
vereign may indeed, as Mr. Hobbes Þ remarks, 
ſay of his Subject, Hic mens eſt; This Man is my 
Property 1 tis in a quite different Senſe that 
we call a Thing our own. For by the former Ex- 
preſſion I mean no more, than that I, and none 
elſe, have the Right of governing ſuch a Perſon ; 
yet ſo as to be my ſelf under ſome kind of Ob- 
ligation to him, and not impower'd to exerciſe 
that Right upon him, in an unlimited abſolute 
manner. But, on the other fide, the Property I 
claim over a Thing, implies a Right of uſing, 
ſpoiling, and conſuming it, to procure my Ad- 
vantage, or to ſatisfy my Pleaſure; ſo that what 
way ſoever I diſpoſe of it, to ſay it was my own, 
ſhall be a ſufficient Excuſe. Ir muſt be confeſs d, 
that although the Law of Humanity doth by no 
means allow us to extinguiſh all Marks of primi- 
tive Equality in a Slave, who, whatever he may 
have formerly deſign'd, is now in a Condition of 
Peace and Kindneſs with us, fo as to uſe him in 
the ſame manner as a Beaſt or inanimate Crea- 
tures, towards which we cannot ſtand under an 

Engagement; yet the barbarous Cruelty of ma- 
ny Nations hath proceeded ſo far, as to reckon 
their Slaves in the Number of their Goods and 
Poſſeſſions, and to treat them not in a way of 
Sovereignty, but of arbitrary Violence, calling 
them their own in the ſame Senſe, as their 
Cattle. Amongſt theſe People, if a Maſter per- 
form'd the leaſt Good towards his Vaſlal, he did 
it purely for his own ſake, leſt he ſhould ſuf- 
fer by loſing him; and the poor Wretch was 
pitied only upon account of his Price ©. But all 
this is not enough to prove what Mr. Hobbes af- 
firms, that whatſoever the Slave poſſeſs'd before bis 
entring on that Condition, doth then fall to his Ma- 
fter : which can be admitted only in this qualified 
Senſe, that as much as the Slave was, before bis 
Captivity, able to get by his Work, ſo much his Ma- 
ſter may now claim, and oblige him to make good, 
When a Man voluntarily engageth in Servitude, 
he may indeed deliver up his little Poſſeſſions, as 
well as himſelf, into his Maſter's Power. But 
there is no conſtant neceſſity of thus proceed 
ing. And as for thoſe Perſons, who in an- 
tient Times ſold themſelves into Slavery, it is 
probable, that they retain d not only the Price 
given, but likewiſe their former Goods, at leaſt, 
in the manner of their Peculium; ſo as to have 
themſelves the Property aud Management of them, 
though their Maſters had the chief Advantage ; or 
elſe, that they ſurrendred them up to their Chil- 
dren, or aged Parents, whom before they were 
obliged to maintain. Tho' indeed the Jewiſb 


8 85 Mr. BAR B. NOTE on G VI. 
The Captive having deſerv'd to loſe his Life, as we ſuppoſe, tis no Injury to him to make him a Slave; and if he finds 
his Slavery more unſupportable than Life is ſweet, he may procure his Death at any time, by diſobeying his Maſter ; as Mr, 
Lock fays in his ſecond Treatiſe of Government, Chap. IV. 5 23. in the Original. ; 


| Mr. Bars. NOTES on & VII. 2 
In the Roman Law, a Runagate Slave is ſaid to rob himſelf. Ancilla fugitiva guemadmodum ſui furtum facere intelligitur, 


ita partum quogue contrectando, furtivum facit. Digeſt. Lib. 47. Tit. 2. 


Leg. 60. See alſo Cog. Lib, 6. Tit. 1. 


De Furtis, 


De Serv. fugit. Leg. 1. and Quindilian. Declam. VI. The poor Man, that by the Chance of War had been made à Captive 


| and Slave, had reaſon to ſay, Meipſum perdidi ; 


Vid. Selden. De F. M & G. ſec. Hebr. I. 6. c. 7. 
ee Lock's Treatiſe of civil Government, . 3. f 23 


De Servitute, p. 241, Ed. Morgll. 


I have leſt my ſelf. 


* Uti ſupra, 1. 4. # Add. Dio. Chryſoſt. Orat. 1 $- 
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Doctors held it unlawful for a Man to ſel himſelf, 
except under danger of Starving. , Amongſt the 
Romans it was a known Trick with Sharpers, to 
ſuffer themſelves to be ſold, for the ſake of going 
Sharers in the Price: And for their Puniſhment. 
they were condemn'd to real Servitude, The Sham 
was this; Caim, ſuppoſe, pretended. Seis to be 
his Slave, and accordingly offer d him to Sale, 
tho indeed a Freeman: Seins being, upon 


Bargain, to receive a good part of the Gain, 


conſented to the Proceeding. But the Man 
being once paſs'd off to the Cuſtomer, and the 
Price deliverd; a third Perſon was ſuborn'd 
to claim Seius in the Court as a Freeman, by 
preferring an Action againſt the Purchaſer; who 
(Caius being, in the mean time, ſlipt out of the 
way) was thus doubly gull'd of his Money, and 
of his Man *. Fo 
If a Man be compelld to Servitude by the 
Right and Courſe $, 
are taken with him ſhall be the Victors. But 
thoſe which are not taken with him ſhall be as 
if he were naturally dead: At leaſt till ſuch 
time as he recovers his Liberty. Thus much is 
moſt certain, that what the Slave gets during 
his Servitude, he gets for his Maſter. For to 
whom any Perſon fully belongs, to him ſhall be- 
long. whatever that Perſon can procure or pro- 
duce. And in this Senſe Mr. Hobbes ſays truly 
enough, that the Slave hath nothing which he can 
retain as his own, in Prejudice to his Maſter's 
| Title. Yet what his Maſter peculiarly aſſigns or 
allows him for Management or Uſe, he may 
keep and defend, againſt his Fellow Servants ; 
as Pau, Cloaths, Lodgings, Vails, and the 


5 

VIII. When the ſame Author © adds, that 
a Slave cannot be injur d, the Words are not fit 
to be receiv'd without much favourable allow- 
ances, large abatements, and Limitations. 'The 
Argument which he makes uſe of, the Slave 
having ſubjected his Will to the Will of his Maſter, 
whatever the latter does, is done with the Wil of the 


War, the Goods which 


ſcandalouſiy mean b. 
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former, and therefore can be no Injury to bim; only 
proves thus much, that the Slave ought not to 
complain, whatever Work is enjoin'd him by his 
Maſter, provided it lie within the Compaſs of 
his Strength, tho never ſo contrary to his Incli- 
nation: No more than a Subject can pretend he 
is unjuſtly dealt with, when an abſolute Prince 
doth not manage things to his good liking. That 
this Subject ion Vill amounts to nothing more, 
we will elſewhere fully evince. In other Mat- 
ters, who will deny but that it is an Injury ta 
a Slave, to ſet him a Labour above his Ability; 
* to beat him for not performing ſuch an im- 
poſſible Task; or to deny him neceſſary Food d 
The Fews were ſo inhuman, as to think 
themſelves not obliged to furniſh a Gentile Slave 
with Cloaths, or Victuals, tho, at the ſame 
time, they exacted from him the hardeſt Ser- 
vices, with all imaginable Cruelty . The 
reaſon of this barbarous Rigour might probably 
be, becauſe they had themſelves ſufter'd the 
like Treatment in Egypt f. And as for that 
Command in Leviticus xxv. 43. prohibiting 
Severity, they confined it to Perſons of their 
own Nation. The Romans in their Cuſtoms and 
Laws, as to the Point of Food, expreſs' d more 
Kindneſs 8. It was a noted Saying of Cato s, that 
to quarrel with Servants about their Bellies, looks 
Yer, in other Reſpects, 
the Roman Maſters were remarkably unmerciful : 
As in felling their Slaves, when grown aged 
and unfit to Work; a Practice which Plutarch i 
juſtly cenſures, upon this Argument, that it is 
natural for Men to expreſs ſome kiud of Clemency and 
Beneficence, even to brute Creatures, which have 
undergone Labours for our Advantage k. On 
the whole, Ariſtotle's reaſoning will ever hold 
good; We owe, ſays he, ſome Friendſbip even to a 
Slave ; not as he ſtands in that Relation, but on the 
account of his being a Man. Since there is a common 


| Right, which each Perſon may claim in regard to 


every other Perſon, with whom he is capable of par- 
taking in Laws, or Covenant |. : 


. Bars. NOTES on $ VIII. 


We ought ones to remember, that they are Humane Creatures: Theano's Greek is, "Ive d Oe 4 xi) e, fad r 


* 


eSdwanin Is A 


ges, ein 3 A T5 pur, To the Quotations of the Author may be added what Petronius makes 


Trimalchion ſay, Amici, & ſervi homines ſunt, & ægud unum lactem biberunt, etiamſs illos malus fetus oppreſſerit, Chap. 71. 


upon which the Commentators have heaped up many Authorities. 
any Kindneſs to Slaves, except of their own Nation: See Selden de Fure Nat. & Gent. &c. Lib. 6. Chap. 8. F 


But the Jes believed, that they were not oblig'd to uſe 
er, Our 


Author in his Abridgement of the Duties of a Man and Citizen. Lib. II. Chap. 4. $ 5. ſays, That if we {ell or alienate a Slave 
in any other manner, we ought not deſignedly, and without his deſert, to put him into the Hands of ſuch as will uſe him inhu- 
manly. I will alſo add here, that there was a Law among the Greeks, which allowed Slaves, when they were uſed hardly by 
their Maſters, to require that they might be ſold to ſuch as would uſe them better: See Plutarch de Superſtit. & Pollux. 


Lib. 7. $ 13. 
Tit. 6. Leg. 2. 


2 We have an Inſtance of this Trick in Plautut, Perl. AF. 4. Sc. 4. 9. 
d Theano (Epiſt. 3. in Opuſc. Mythol. c. p. 746.) makes it neceſſary to the juſt uſe of Ser- 


& Ubi ſupr. ſ. 7. | 
vants, that They be neither broken by Labour, nor by 
f Exod. v. 13, 14. 

C. De Latin. Lib. Toll. 


Want. 


h Plut. in Cat. M. 


ing a Slave ſecurely, yen muſt tie him to you with large Commons. 


nal (Sat. 14. v. 125.) cenſures the Miſer, that 


Servorum ventres modio caſtigat iniquo, 


The Emperor Antoninus Pius commanded much the fame thing in a Law above quoted, Dige/t. Lib. 1. 


d FV. Plin. Z. 5. Epif. 16. 
e Vid. Selden. de F. M & G. ſec. Hebr. 1. 6. c. 8. 


£ Yid. L. 1. t. 6. I. 1. ſ. 2. D. De his qui ſui vel alien. jur. ſunt. & L. 7. f. 6. J. 1. / 3. 
i bid. 


k Plaut. (Menzchm.) yon are deſirous of keep- 
You may eafily pin down a Fellow's Noſe to a full Table. Fuve- 


With ſeanty Meaſure ſhrinks his Servants Guts. 


It was a commendable Decree of Claudius, which Suetonius mentions (c. 25.) When certain Perſons had expoſed their fickly 


and crazy Slaves, in the and of Miculapius, being weary of providing for their Cure; he ordered all thoſe who bad been 
expoſed, to be declared free, and not to return to their old Maſters, if they 1 17 to recover : 

9% of them, 
m. 8. 13. Add. Oeconom. J. 1. 5. Senec, De Ira, l. 3. c. 4. 


1 Ethick. ad 


fuch Perſons as choſe rather to kill their Slaves, than thus to 805 
Ni 


ſame Account in Dion. Caſſus, 1. 60. 


De Clement. I. 1- c. 18. & Epi. 47. Artlan, EpiRet. 4 1. c. 13. 


- 4 4 — 


c 


thus 
at the ſame time Enacting, that 
ould be held guilty of Murther. We meet with the 


As 


Char. III. Of the Maſter over bis Servant. 


As the other Rights of Fathers of Families 
hath been moderated and reſtrain'd by national 
Conſtitutions; ſo it hath happened to this Au- 
thority over the Slaves, which, in difterent 
Countries, we find more or leſs reſtrain d. But 
where it remains abſolute and unlimited, we 
muſt ſuppoſe it not to have been thus appointed 
by civil Ordinances, but to have been paſs d by, 
and left as it formerly ſtood, before the Ere&ion 


of Commonwealths. Yet it is obſervable, that 


the Laws of ſome States do encourage the Cru- 
elty of Maſters, and impoſe greater Hardſhips 
on the Slaves, than the Law of Nature permits, 
- under the moſt abſolute Command. We have a 
famous inſtance of this in the Roman Cuſtom, 
of dragging the whole Family to Puniſhment, 
when the Maſter happened to be kill'd: Which 
Caſſius in Tacitus à endeayours to defend, by 
Arguments drawn from Uſe and Convenience. 
The Emperor Adrian, in ſome Meaſure, leflen'd 
this Severity, by decrecing, That upon ſuch a 
| Misfortune, not all the Slaves ſhould be arraign'd 
for Murther, but thoſe only who were ſo near 
in the Houſe, as to be able to hear and apprehend 
the Miſchief Þ. | 

IX. About the Off-ſpring of Slaves there are 
two Points of Enquiry, Whether it neceflarily 
follows the Mother? And whether it aflumes 
the ſame Condition of Servitude? As to the for- 
mer Queſtion, it is a Rule in the Roman Lays, 
which holds of Slaves as well as of Beaſts, that 
Partus ſequitur ventrem, the Birth goes along with 
the Bearer. This Grotius © judgeth not to be al- 
together conſonant to the Law of Nature, in caſe 
the Father can by ſufficient Tokens be diſco- 
vered. © For, ſays he, ſince we may obſerve, 
even in ſome brute Creatures, that the Sire, 
*as well as the Dam, expreſſeth a Care for the 
< young; we may hence infer, that both have 
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Dan equal Intereſt in their common Iſſue; and 
© therefore if the municipal Laws are ſilent in 
* this Point, the Father's Claim is as good as the 
Mother's 4. But we go not think this Ar- 
gument of any Force; having before made out, 
that the original Right over the Child is in the 
Mother; and only transferr'd to the Father, ac- 
cording to the Tenour of the matrimonial Cove- 
nant. | 

As for the other Difficulty ; ſince in a Con- 
dition of perfe Slavery, not only the Works, 
but the Perſons belong to the Maſter, their 
Children will likewiſe fall under his Dominion, 
as every thing elſe which they produce e. 
Now why the Maid's Maſter ſhould have a bet+ 
ter Title in the Caſe, than the Mans, there 
are ſeveral Reaſons to be given. As firſt, conſi- 
dering the Life and Familiarity of Slaves, to 
point out the true Father, might prove a Matter 
of Difficulty f. Again, the Mother is, on 
account of her Burthen, rendred for ſome time, 
unfit to perform her uſual Work; and conſe- 
2 brings a Loſs and Prejudice to her Ma- 

er, which ought thus to be repair d. To which 
we may add the common Maxim, that Things 
Planted belong to the Proprietor of the Soil. If 
the Maſter himſelf have Iſſue by his Female 
Slave, the Condition of it ſhall be ſuch, as either 
his Pleaſure, or the Laws of the Country ſhall 
determine, And by them likewiſe Judgment is 
to be paſsd on a Child, which was conceiv'd 
by the Mother, whilſt in a State of Servility, 
but born after ſhe had obtain'd her Freedom ; 
or vice verſd. Tho Humanity ever inclines to 
the favourable ſide, and declares 3* for the Child's 
Liberty 8. | 

It is eaſy to ſhew, that the Maſter doth no 
Injury to his Slave's Off-ſpring, * by dooming 
it to the ſame Subjection. For ſince the Mother 


M.. BarB, NOTE S on IX. 


1 Partum Ancille Matris ſequi couditionem, nec ſtatum Patris in hac ſpecie 2 explorati juris eſt, Cod. Lib, 3. tit. 32. 


De Rei wendicatione, Leg, 7. 
Lib 4. Chap. 7. $ 4- 
4 See aboye in B. 4. c. 7. ſ. 5. 


See alſo Lib. 7. tit. 16. De /iberali cauja, 


eg 42. And about Beaſts, what is ſaid above, 


3 The Roman Law agrees here wich ing Laws of Humanity; for it requires, that the Child be Free, if the Mother be ſq 
when it is born, tho? ſhe conceived it, when ſhe was a Slave; and, on the contrary, if ſhe were Free, when ſhe conceiv'd, the 
Child was Free, tho' the Mother was a Slave, when it was born; it being unreaſonable, that the Child (as Jus TiN1an fays) 


ſhould ſuffer the Misfortune which happened to the Mother, while it was in her Womb. 
Et è contrario, fi libera conceperit, deinde anciila fafta pariat, placuit, eum, 


eo tempore, quo naſcitur, licet ancilla conceperit. 


S:ffecit autem liberam fuilſe Matrem 


ui naſcitur, liberum naſci : quia non debet calamitas Matris ei nocere, qui in ventre eff. Much more, when the Mother was a 


ed Free. 


lave at the time of Conception, if ſhe was made free while ſhe was big, and again became a Slave, the Child mult be account- 
Ex his illud queſitum eft, fi ancilla prægnans manumiſſa fit, deinde ancilla poſtea fu peperit, liberum, an jervum 


pariat? Et Martianus probat, liberum naſci: ſufficit enim ei, qui in utero eft, liberam Matrem vel medio tempore habuifſe, ut 


liber naſcatur. Quod & verum eſt. Inſtitut. Lib. 1. tit. 4. De Ingenuis. 2 
4 Mr. BVup D Es (in his Phi/o/. Pra. Part. 2. Chap. 4. Sect. 12. $ 5. and Chap. 5. Sect. 6. S 12.) affirms, That this is 


unjuſt, and that the Children that are ſo born, are obliged only to acknowledge him their Mother's Maſter. 


I ſhall leave it ta 


the Reader to examine whether the Reaſons of that able Profeſſor are ſtrong enough to overthrow GRoT1v 5's and our Au- 
thor's ; eſpecially as this laſt has laid them down with a Temper in his Abridgment of the Duties of a Man and Citizen, Lib. 2. 
Chap. 4. S 6. where he fays, It is evident, that theſe Children of a Slave being reduced to Servitude by their unhappy Birth, their 
Maſter can have no reaſon to uſe them worſe, than perpetual Mercenary Servants, 8 


a Ann. 14. c. 45. 


Scythians put out the Eyes of their Slaves, as we are told by Herodotus, Melpon. in the Beginning. 
e Add. Grot. ad Exod. xxi. 4. where he ſhews, that the Marriages of Slaves were 


4 Vid. Edict, Reg. Theodoric. c. 67. 


b In Spartian. Add. L. 29. f. 5. D. de Senatuſconſulto Silaniano. Conf. 1 Sam. xxvi. 16. The 


ſ. 29. 


e L. 2. c. 5. 


diſannull'd at the Pleaſure of their Maſters. KAenophon ( Oeconom. Tying it down for one Rule, that Servants ſhould not wed 
fs 


without their Maſter's Conſent, gives this Reaſon for it; becauſe 
f Vid. Plaut. Cafin. 
. 975. A.) If a Female Slave bear a Child to another Slave, or to a proper Freeman, or to dne that hath been 
| If a Maſter, ar a Miſtreſs, be convifted of having a Ci: 
Slave, the Father and the Child ſhall, in the former C. aſe, be driven to another Country by the Womans it he 


Faithful, fo thoſe who are Bad, improve in Knavery. 
Iſſue (LL, J. 11. 
ſet at Liberty, the Child ſhall belong to her Maſter. 


Mol ber and the Child ſpall be baniſh'd by the Magiſtrates, 


thoſe who are Good, do by this means gro more Loving and 
A : 9 Plato thus diſpoſeth of Servile 


by their proper 
Hatter Caſe, 22 


hath 
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hath nothing of her own; tis impoſiible ſhe 
ſhould maintain the Child, but with her Maſter's 
Goods. And in as much as the Maſter is ob- 
liged to furniſh ſuch an Infant withFood, and 
other Neceſſaries, long before he is capable of 
making any Requital for his Labour; and ſince, 
when he firſt begins to Work, his Pains are 
ſcarce equivalent to his daily Maintenance, he 
cannot eſcape Servitude, unleſs by the Maſter's 
particular Diſpenſation. And this Reaſon will 
hold, not only whilſt he is ſuppoſed to continue, 
as it were, in the Maſter's Debt, but ever after ; 
becauſe the Condition, on which the Maſter 
firſt undertook to keep him, was, that he ſhould 
pertorm perpetual Service: and, to this Condi- 
tion he is preſumed to have yielded a tacit 
Conſent ; 
his very Birth is owing to his Maſter's Favour ; 
who, by the Right of War, might have put his 
Parents to Death. And as tor that natural Free- 
dom, with which all Mea are in common inveſted, 
it then only takes place, when no Act or Agree- 
ment of our ſelves or others, hath rendred us ob- 
noxious to a State of Inferiority. | 

And thus we ſeem to have clearly ſtated the 
Caſe of Children born to perfect Slaves, ſuch 
as were Captives in War, and thence reduced to 
this Condition, As for thoſe of the other Kind, 
who engage themſelves in Servitude by their 
own free Motion, if there be no expreſs Law 
or Coyenant to the contrary, Equity and com- 
mon Fayour incline to this Reſolution concern- 
ing them ; that the Food of their future Iflue 
1s contained, or implied, in their own Mainte- 
nance, which their Maſter owes them as a juſt 
Debt : and conſequently their Children are not in- 
yoly'd in a neceſſity of Slavery a. 

X. Let us, in the next place, examine what 
Inconveniences do really attend a State of Ser- 
vitude, which, in the Opinion of moſt People, 
paſſeth for the greateſt Miſery incident to Man- 
kind, and ſuch, as one ought rather to die than 
endure b. The full Sum and Notion then of 
perſonal Servitude amounts to this; that a Man, 
for the ſake of Food, and the other Neceſſaries 
of Life, ſhall lie under an Obligation to perpetual 
Labour; which if taken in its true natural Extent, 
extracted from the barbarons Cruelty of ſome 
Maſters, and the unreaſonable Rigour of ſome 
Laws, doth not imply any extravagant Degree of 
Hardſhip and Severity. For that perpetual Obli- 


gation is well requited by a perpetual certainty 


eſpecially if it be conſider d, that 


© than to perform it. 


Of deſpotical Power, or the Authority Book VI. 


of Maintenance, for which thoſe wha work by 
the Hire, are often at a Loſs, either through 
want of Buſineſs, or wilful Idleneſs . Some 
have thought, and not altogether without rea- 
ſon, that the * Prohibition of Slavery among 
Chriſtians hath chiefly occaſion d that Flood of 
thieving Vagrants, and ſturdy Beggars, which is 
uſually complain d of. Tho' there are States 
which have, in a great meaſure, put a {ſtop ta 
this Nuiſance, by erecting publick Workhouſes, 
and compelling lazy Raſcals to a Life of Honeſty 
and Induſtry d. 


Mr. Hobbes, in his Book De Cive ©, lating 
the Difference between Liberty and Servitude, 
expreſſeth himſelf to this purpoſe; © Liberty is 
* nothing elſe but the abſence of all Impedi- 
* ments of Motion. Thoſe Impediments may 
be either natural and external, or moral and 
arbitrary. With regard to the former kind, 
“Things are ſaid to be more or leſs free, as 


© they have more or leſs ſpace to move in; as a 


“Man in a wide Priſon is more at liberty, 
* than another under cloſe Confinement. And 
* thus a Perſon may be free to proceed one 
% way, and not free to proceed another: as 
« when a Traveller is hindred, by Hedges and 
* Mounds, from diverting out of the Road into 
the Corn- fields or Vineyards. This Species of 
Liberty may be term'd pf or corporal; in 
© which Senſe all Servants and Subjects are 
« free, who do not ſuffer Bonds or Impriſon- 
© ment, Moral Impediments do not abſolutely 
* hinder Motion, but by Accident: that is, by 
© our intervening Choice, whilſt we judge it 
better for us to abſtain from ſuch a Motion, 
Thus a Paſlenger in a 
Ship is not reſtrain'd from throwing himſelf 
* headlong into the Sea; yet, if he be in his 
“ Senſes, he'll think a ſafe Cabin preferable to 
* a Leap amongſt the Waves. In like manner, 
© whatever Penalties are denounc'd againſt any 
Action, a Man that fears not the Danger, 
ce ſticks not to break the Command. And this 
e is that intrinſick Liberty of the Vill, inſepara- 
© ble from it, which Slaves no leſs than all other 
© kind of Subjects enjoy. We muſt ſearch there- 
* fore elſewhere to diſcover a Difference. And 
* firſt, altho' ſcarce any Maſter is ſo ſevere, as 
to hinder his Servant from doing thoſe things 
* which are neceſſary for the Preſervation of 
* his Life and Health, which are the chief Ob- 
e jects and Purſuits of human Care; yet Free- 
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There are ſome that aflirm, that Slavery is not quite aboliſh'd among Chriſtians. Mr. Tuouastus ſays, he has proved it 
in his publick Lectures on the Inſtitutes (Not. in Huber. de Fure Civitatis, p. 396.) and he publiſh'd in 1701. a Diſcourſe, De 
Hominibus propriis Germanorum, which proves it in reſpe& to Germany, where he affirms nevertheleſs, that the manner of 


Servitude hath been different from the Cuſtoms of the Remans. 


proprii in Tom. 2. of his Comment. and Opuſculg. 


a Comp, Bœcler. ad Grot. J. 2. c. 5. f 29, 


- Bread, than to fland waiting at another's Table in a golden Girdle. 


Pbarſ. 1.3. v. 152, 
Non tibi, ſed domino gravis eſt, quæ ſervit egeſtas 
Add. Grot, J. 2. c. 5. . 25. 


b Roſar. Perſic. Sadi. Cap. 1. It is better to fit down feeding on one's own 


# Aud. Bodin. De Repub. J 3. 6-4: Busbeꝗ · Epift. 3. P. 118. 


Mr. HERR Tivs has a Diſcaurſe alſo upon theſe Homies 


c Vid. Arrian. Epictet. J. 3. c. 26. P. 257. Lucan 


Want in a Slave turns to the Maſter's Loſs, 
9 
men 


* men are, for the moſt part, allow d to provide 
for themſelyes in theſe reſpe&s, with more 

* Plenty and more Eaſe, than Perſons” of that 
jo precarious Condition, whoſe - Conſtitution 
«* often ſuffers by their hard Fare, and unreaſon- 
* able Labour *. Again, Freemen do in 
this ſhew their eminent Advantage above 
« Slaves, that they are admitted to the more 
v honourable Offices in Families and Common- 
« wealths; and that they poſſeſs Superfluities 
«ina far _ Meaſure. Both which Privileges 
are wonderfully pleaſing to Men of lofty 
« Spirits and Deſigns. For the Trouble of Buſi- 
« neſs is ſoften'd and ſweeten'd by the Honour 
* and Credit of an Imployment; and to ſwim 


jn Affluence, is ever efteem'd a moſt valuable 


* Happineſs; as well, becauſe we ſeem by this 
* means to be well provided for, againſt all fu- 
ture Accidents and Occaſions; as becauſe our 
Life will thus paſs the more ſmoothly, and we 
* ſhall have larger Ability of doing Kindneſles, 
& and gaining a numerous Party by our Bene- 
te factions. But the main Diſtinction of all is 
this, that free Subjects are only engaged to obey 
the ſupreme Power, and the general Laws of 
the State, and fearing no Puniſhment, hut what 
is by them particularly denounced, in all other 
things they follow their own Fanſy with full 
Delight and Satisfaction. But Slaves are obnox- 
jous to the private Commands, and to the coer- 
cive Power of their fellow Subject, and are 
compell'd to bear his Humour, though the moſt 
froward or imperious ; which is the teſt 
Hardſhip, by reaſon of their near A and 
frequent Intercourſe with their Maſter. And 
to render their — ſtill more grievous, the 
publick Laws do ſeldom afford them Relief a- 
y_ their Maſter, unleſs in Caſes of moſt 

rbarous Severity and Cruelty. The more ſoft 
and gentle a Man's Nature is, the more muſt 
he be afflicted under theſe uneaſy Circumſtan- 
ces ® We may add, that the Yoak of Servitude 
is much the more galling on account of human 

Pride; which encourages every Man to think him- 
ſelf worthy of Command; and thus when the Slave 
eſteems himſelf altogether as fit, if not fitter, to 
bear Rule than his Maſter, he fanſies that Fortune 
hath done him a mighty Injury, and deſires on any 
Terms to change his Condition b. 

XI. A Slave may obtain Freedom ſeveral 
ways: As firſt, if his Maſter formally releaſe 
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him; for what Right the Slave before tranſ- 
ferr d on his Maſter, the Maſter may reſtore 
to him again. Though it be cuſtomary, in many 
States, that the Slave, thus releas d, ſhall ſtill 
yield ſome kind of Duty and Reverence to his 


Maſter c. In caſe the Maſter own'd a Supe- 


_ rior, he cannot otherwiſe beſtow Liberty, than 


in a way conſiſtent with the Rights of that Su- 
perior, and with the publick Laws. Secondly, if 
his Maſter renounce and diſcard him: which, 
in Commonwealths, is reckon'd a kind of Pu- 
niſhment; and differs not from Manumiſſion or 
formal conferring of Liberty, in the Effect, but 
only in the Manner and Deſign. In both Caſes 
the Maſter reſigns his Right; but in the former 
by way of Reward; in the latter, by way of 
Puniſhment : for that it is a real Grievance and 
Affliction to loſe a wealthy and convenient 
Maſter, even free Servants are often ſenſible, 
Thirdly, in caſe a Slave be made a Captive, 
whether alone, or together with his Maſter, his 
new Servitude extingu 
the Maſter be only made a Captive, the Slave 
falls into the ſame State and Condition as he 
would do, were his Maſter naturally dead, at 
faſt till ſuch time as the Maſter be reſtored to 
Liberty. Fourthly, a Slave may be releas d upon 
uncertainty of a ſucceeding Poſſeſſor d; as ſuppoſe 
his Maſter dies without making over his Right 
to any other; becauſe then he is under no En- 
gagement of performing Service, For no Man 
is ſuppoſed to ſtand obliged, unleſs he can know 
the Perſon to whom the Debt is to be paid. But 
whether a Man, thus releas d, can claim the Pri- 
vilege of a free Subject in a Commonwealth 
is a Queſtion that the particular Laws an 
Cuſtoms muſt determine, Some tell us, that 
amongſt the Turks, the AR of ſetting a Slave at 
Liberty will hold good only againſt his old Ma- 
ſter, but that any other Perſon may again com- 
him into Service. Another Caſe when a 
Slave may be releas'd, upon the uncertainty of a 
ſucceeding Poſſeſſor, is, if his Maſter dye, either in 
3 natural or civil Senſe, without an Heir. For 
the Goods of ſuch a Man are adjudg'd derelict, 
and paſs to the firſt Seizer; yet his Slave cannot 
be forced into a new Service by the ſame Claim, 
Things may he laid hold on by any Man, if no 
other hath already a Right over them; but Per- 
ſons cannot be challeng d by any other Title, 
chan What ariſcth from their own Conſent, of 


2 It is a Saying of TULLY (Ne Orator. J. 2. c. 6.) Mibi liber ęſt non uidetur, gui non aliguando nihil agit. I don't look 
upon him as properly Free, who hath not ſometimes the Privilege of doing nothing. | ; 


« Yet there is a great Difference in Maſters. In Terence (Exnuch. Act. 3. Scen. 2. v. 33.) a gueſs is made from the Slave, 
that his Maſter is poor and miſerable. But on the other fide, as Juvenal obſerves (Sat. 5. v. 66, 


Maxima queque domus ſervis oft plena ſuperbis} 


b In Xenophon ( Cyrepæd. I. 8.) 
as we think it reaſonable to be obey'd by t 


Chry/ſantas ſeems to eſtabliſh ſome ſuch kind of Difference. 
25 under our Command; let us yield a ready Obedience where it is our Duty. 


Great Famlies are plagued with haughty Slaves. 


In the ſame manner, ſays he, 
Net thera 


ſhould be this Difference between Subjects (as we are) and Slaves, that whereas thoſe are compelled to their Labour and Servid, 
we ought to perform our Devoirs with Readineſs and willing Compliance. Add Dion. Chry ſoſt. Orat. 14. De Servitute. | 


* Lex Wiligoth. J. 5, f. 6. f. 17, & 21+ 


Mmmm 


d Vid. Grot. h 2. c. 9. ſol 


uiſheth his old. But if 
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from ſome antecedent Deed, in which they are 
concern'd. And therefore, that Right being now 
extin&, which” the Victor by War obtain d over 
his Slave, natural Liberty returns: And this, 
although the Diſpoſition of the Perſon ſhould make 
it more proper for him to continue in Servitude ; 
for the Fitneſs of a Man's Temper, or Inclina- 
tion can by no means give another a Right of 
dragging him into Bondage, nor is it always 
lawful for me to force a Perſon upon that which 
is really for his Intereft and Advantage, Fifth- 
ly, When a Slave, not by way of Puniſhent 


t or on, account of any. preceding Offence; 


o 


is ang into Iron, * otherwiſe deprived 

corporal Liberty, he is by this Act releag 
from his former Obligation 5 Compact; for 8 
Maſter is ſuppoſed to take off his moral Bonds 
by thus impoſing natural. It is inconſiſtent with 
Covenant, not to believe the Party covenant- 
ing, and that Faith cannot be violated, which 
was not given. And hence a Slave under this 
Treatment may, if Opportunity favour him, 
without incurring the leaſt Guilt, make his 
Eſcape. | 


. Bars. NOTE on $ XI. n 


1 51 We muſt take great notice of this Reſtriction, for it may ſerve to rectify Mr. Hons xs's Notions, eſpecially if he were 
of that Opinion, which another Author of that Nation charges him with, Richard Cumberland, De Legibus Natur 
Chap. 9. $ 14. See what has been ſaid above, Lib. 3. Cap. 6. 99. and Chap. 7. 55. Our Author has borrow'd all this 
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Of the Cauſes and 


1. Introduction. ö 8 | 
i. Man naturally loves himſelf more than Com- 
pany. | | 
III. Tet the love of Company does not immediately 
infer the love of civil Society. 
Iv. Many Vices in Man prejudicial to civil Union. 
V. Whether civil States aroſe in the World by na- 
tural Conſequence. | | | 
vi. Whether Indulgence was the Cauſe of civil E- 
ſtabliſo ments. | N 


FTE R thoſe which are term'd Primary 
Societies we come now to treat of 
a Commonwealth , which is the laſt 
and moſt perfect Form of Society, and that 
whereby the beſt Proviſion is made for the 
Safety of Mankind, ſince their Increaſe. What 
induced Men to quit their primitive way of living, 
in ſeparate Families, will . be evident, upon our 
Enquiry into the Nature of civil Society, and 
the Diſpoſition of thoſe who compoſe it. For the 
better Illuſtration of which, it will be of great Uſe 
to examine the Accounts that are commonly given 
of this Matter. 


—— 


See above in B. 6. G 
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CHAP. I. 


Motivs inducing Men to eſtabliſh 
civil Societies. 


vII. The true Origin of civil Government. 5 
VIII. The bare reverence of the Law of Naturg 
not ſufficient to ſecure the Peace of Man: 


IX. Nor the ſole force of Arbitrators ; or. of Coy 
venants. | 

x. Difference in Opinion greatly prejudicial to the 
Peace of the Wortd. | p 

XI. Men need a much more fever? Reſtraint, than 
the Law of Nature only, | 


II. And here the Generality have recourſe tq 
the peculiar Frame of human Nature, by which 
Man is ſuppoſed to be fo ſtrongly inclined to 
a civil State, that he would neither be willing 
nor able to live without it. This they confirm 
by Arguments drawn chiefly from the Miſeries 
of a ſeparate Life; the weariſome Condition of 
Solitude; the Ends of Speech, which would be 
loſt without Company; the natural deſire of 
Converſation; the Advantage of uniting toge- 
ther; and the like: which we have before b 
alledg*d, to prove Man a ſociable Creature, fro 
the relation that there is between Society an: 
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5 II. This is not the immediate Cauſe of the forming of civil Societies, as it appears by what our Author ſays at the third Se- 
ction, and in the long Note on the ſeventh; yet it is certain, that Mankind naturally love Society: and he himſelf proves it in 
his ſecond Book. But if any one has a mind to ſee a larger and more exact account of this Matter, as alſo ſome Thoughts quite 
new, and expreſs'd in the moſt lively and juſteſt Manner in the World; he need only read a Book tranſlated from Engliſh, a 


printed at the' Hague in 1710. entituled, £EJai 
tes matieres les plus importantes, p. 94, &c. 


* 


Civitas. 


„ B. 2. e. 3. f. 1. 


Mmmm 2 


fur Puſage de Ia Raillirie & de I Enjeiment dans les Converſations gui roulent ſux. 


the 
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the nature of Man. Mr. Zbbles on the 
contrary repreſents Man as a ſelfiſh Animal, 
whoſe Kindneſs chiefly terminates in his own 
Perſon . and Intereſt a, and whoſe Love for So- 
eiety and other Men is ary, being enter- 
tain d with a View of ſerving his own Pleaſure 
or Profit by their Aſſiſtance ?. 
(as he argues) was ever determin'd in the Choice 
he made © anorder' Company, by the bare Con- 
ſideration of his being a Man, but by ſome Pro- 
fpe& of Honour or Advantage from his Acquain- 


tance, preferable to what he could expect from 


the Acquaintance of any beſides. This he en- 
deavours to illuſtrate, by deduction from parti- 
eular Societies. They who unite in a Body 
for the promoting of Traffick, are led to it 
4 purely by the Hopes of advancing their Goods 
* more in Conjun&ion with others, than they 
© could by their private Induſtry: and what- 
8 8 or puts an end to theſe 

« Hopes, prevails with all, but Fools or Mad- 
© men, to put an end likewiſe to the Society. 
© So where any are joint Commiſſioners in a 
E publick Office, they contract a fort of Law 
«© Friendſhip, implying in it more of mutual Fear 
than Love; and conſiſting rather in Forms 
© and Ceremonies, than in any ſincere Union of 
«© Minds, and Combination of Affections. So 
© that ſuch Men may ſometimes bandy together 
© in a Party or Faction, for the ſake of carrying 
“ on ſome private Ends; but to a generous 
© and dif-intereſted Friendfhip they are com- 
* monly utter Strangers. Nor will any one of 
© theſe, if he dare rely on his own ſingle 
© Strength for accompliſhing his Aims, ever trou- 
ce ble himſelf about Aſſociates. Again, when 
© Perſons meet upon the common 7 
« paſſing the Time away pleaſantly, tis a 
mighty Satisfaction that each takes in making 
& himſelf and the Company merry: in which he 
cannot ſucceed without expoſing the Faults or 
4 Follies of other Men, in Caſes ſuppoſs d not to 
* reach himſelf, (For pru would never al- 
ct low him to cenſure that in another, of which 
« he was not himſelf acquitted in his own Con- 
“ ſcience ; according to Fuvenal's Rule; 


* Loripedem reftus derideat, Ætbispem albus *. 
Let him cry filthy Black whoſe Skin is white; 


And Bandy- legs, who treads himſelf upright.) 


For no one 


eas the moſt heinous 


< Entertainment. 


4 Therefore, for any one to. deride others, is, 
in effect, to declare his Contempt of them in 
reſpect of himſelf, and à certain malicious 
** Defign of ſetting off his own Luſtre by their 
Blemiſhes. Even with them who keep within 
* the Bounds of innocent Mirth and inoffenſive 
® Raillery, there is none but aims more at his 
* own Satisfaction, than that of other Men: 
Tnay, ſuch. as make a Profeſſion. of diverting 
"* thoſe about them, mean nothing more than, 


© by ſhewing their Wit, to recommend them- 


* ſelves to the Company. Beſides, moſt Men 
have naturally an itching Deſire to be examin- 
© ing, cenſuring, and expoſing the Words and 
Actions of others; which, if they have fre- 
quent Occaſion of gratifying, they look upon 
it as a notable Ingredient in the Pleaſure and 
” Happineſs of Life. And this Humour tis a 
difficult thing to ſuppreſs, or keep within 
** Compaſs, by the Proviſion made againſt it by 
Laus and Penalties b. Laſtly, ſuppoſe ſome, 
< that pretend to more Knowledge, and Wiſdom 
than ordinary, met together to confer about 
* Matters of Learning; each Man is for preſcrib- 
ing his own Opinion to the reſt, and finding 
* his Abilities or Authority diſputed, reſents it 
ffront. Whence. it 
„ plainly appears, that all Society, or Intercourſe, 
* between ſuch Men, is founded on the Peſi 

either of ſopplying their Wants, or of 1 
* ing their Vanity, or of finding Diverſion and 
The ſame is aſſerted upon 
another Ar t, taken from the Definition 
* of the Will, and of what is good, honourable, 
* and profitable. Societies are introduced among 
* Men by their voluntary Conſent. Now where 


of © there is an Act of the Will, there is of neceſſity 


an Object of that Act; which Object is always 
ſome ſuppoſed good to the Agent. For be a 
thing never fo good in it ſelf, yet if it be not 
© ſo likewiſe with reſpe& to us, it loſes all its 
Influence on our Powers of acting. Thus, for 
© Inſtance, did Matters go never ſo well with 
the King of Perfa, I ſhould not look upon my 
* ſelf as having any Share in his good Fortune. 
* All good is attended with ſome Pleaſure, ei- 
© ther of the Mind alone, or of the Body in Con- 
junction with it. That of the Mind is either 
the Paſſion of Glory, or what may ultimately 
© be reſoly'd into ſuch a Principle. That which 
< affects the Body is Profit: which proves all 
* Society to have firſt commenced upon the 


Mr. BaxB, NOTES on F II. 
3 Here we may obſerve, as well as in other Places, that our Author agrees with the Sentiments. of Mr. Hobbes, 


* De Cive, c. 1. ſ. 2. 


4 Sat. 2. v. 23. 


> Iſexs, Orat. 3, No Man values others more than himſelf. Euripides, Medea v. 85, 86. 


All agree 


In this firſt Maxim of P 


hiloſophy : _ 


That Love begins at Home. 
Iſocrates, de Pace, p. 285. Ed. Pariſ. In my Opinion, tis the common Defire of Mankind ta advance their own Profit ; and their 


common Labour to poſſeſs more than thoſe about them. 


d Arrian. Epiftet. I. 2. c. 22. © Suppoſe in a Diſpute who was 


te the chief Philoſopher, One ſhould tell you, he heard a judicious Friend ſay, that you were certainly the Man: Would not 
6 your Heart ſwell with the ample Teſtimony, and enlarge its Dimenſions at the blaſt of Fame? But what if another IIl- 
« natur'd Critick ſhould give ſuch Inſtructions as theſe ; Why do you loſe your time in hearing this Pretender to Wiſdom ? What 


& Joes he know ? Perhaps be has learn d his rf Principles, but 
you'd be put to't to keep your Colour; and would have only Spirit enough to 


ce Thunder-ſtruck with this mortifying Soun 


will venture him for getting a Step farther: Why, you'd be 


* fay, I'll ſhew him what a Man be has affronted, and what 4 Philoſopher he bas under-rated. Add. Charron de la 


S$ageſh, I. 1. c. 36. 1,6. 


Score 
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above the reſt, which ſerves to more Purpoſes, and 


C HA . J. 


© account of Love to our ſelves, excluſive of all 
* others. However tis certain, that Glory cannot 
© be a laſting Foundation of Society for any number 
© of Men; becauſe, in Glory, as in Honour, where 
© the Title to it is general, there is in effect no Title 
« at all: the very Nature of Glory conſiſting in the 
* Opinion of ſome Advantage i, which, upon Com- 
* pariſon, we appear to have above the reſt of the 
« World. Neither does our joining in Society with 
© others give us any farther occaſion of Glory, 
* than our Alliance with Men of great and extraor- 
« dinary Virtues, may ſeem to argue a Parity of 
e Worth in our ſelves. For otherwiſe a Man is va- 
4 lued in Proportion to that Ability he has of ſup- 
* plying his own Wants, without depending on the 
« Aid of his Fellows. It muit be confeſſed, that 
* by mutual Aſſiſtance the good of human Life is 
te highly promoted. Yet to have the Service of other 
* Men at our Command, would ſeem much more 


« eaſy and agreeable : As amongſt the other Conve- 


“ niences and Helps of Living, that is {till prized 


js purchas d, or preſerv'd with leſs Coſt and Trou- 
c ble. Whence we may conclude, for certain, that 


Man would be more inclin'd to Empire than to So- 


« ciety ; that is, would much rather command ab- 
* ſolutcly, being himſelf exempted from all Obedi- 
© ence, than beoblig'd to any ſuch exchange of good 
* Offices, as ſeems to be required in a ſociable Lite: 
ere it nat that he is reſtrain d from acting after 
«© ſuch an arbitrary manner, by the Danger which 


k he apprehends from ſo violent Reſolutions 2. 


III. But altho it cannot from hence be con- 


cluded (as we have before obſerv'd ) that 


Man is not by Nature a ſociable Creature; yet 
allowing him a natural Deſire of Society, ſince 
this may be gratified by the primary Societies 
already deſcribed, this infers not his Deſire of 
civil Society, any more than his general Love 
of Imployment beſpeaks his Affection for that 
of a Scholar, in particular. * Ariſtotle ſays, 
That Man may be rather term d a conjugal Ani- 
mal than a civil; as a Family, in Neceſſity as well 
as in Time, is antecedent to a Communweath ; and as 


the Propagation of Race is the moſt common Labour of 


s See B. 8. c. 4. {. 11. 
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6 Score either of Profit or Glory; that is, upon 


Animate Beings, This is what Mr. Hobbes proves 
in the following manner. Civil Society conſiſts not 
in a bare Aſſembly of Men; but in an Aſſembly 
combined together by mutual Leagues and Cos 
venants. The Force of theſe Covenants igno- 
rant People and Infants do not at all apprehend ; 
nor is their Uſe diſcover d by thoſe who never 
felt the Miſchief of living without them. 80 
that the former are utterly incapable of inſti- 
tuting a civil State, as being ignorant of its Na- 
ture; the latter are wholly regardleſs of it, as not 
being any way ſenſible of its Benefit, or at beſt 
they live under it in a manner, that teſtifies 
no Eſteem of its Excellence and Worth. And 
therefore all Men being bern Infants, by 
Birth unqualified for civil Society, an | fo a 
great Number of them remain to their dying 
Day: And the reſt are formed and adapted to 
it by the Force of Diſcipline, not of Nature, 
Neither is the Cregit of this rine ſhaken 
by that known Maxim of Ariſtotle, that Man is 
korn, or is by Nature, a political Creature. For, 
ſometimes, affirming a thing to be ſuch or ſuch 
by Nature, we denote it to be actually endow d 
with ſome Quality, without any antecedent 
Act of his own, or of any one elſe, by which 
the Quality might be introduced. In which 
Senſe a Fiſh is endued with the Faculty of 
Swimming, a Bird of Flying, and an Oak of 
bearing Acorns. Sometimes the ſame Expreſ- 
ſion ſignifies a fitneſs in the Thing to receive 
ſome Perfection by Culture and Diſcipline; the 
Reception of which Naturę ſeems to.. intend, or 
at leaſt to approve, as agrecable, or, however; 
no ways repugnant to its Temper and Frame. 
Thus, a Horſe has the natural Faculty of pran- 
auß hich an Aſs has not; = Parrot of pacing 
a Field of bearing Corn, and a Hill Vines; 3 
Man of diſcourſing, and of learning divers Arts 
and Sciences: In which Senſe, alſo, we ſhall 
hereafter demonſtrate him to be a political Crea- 
ture, notwithſtanding his being born an Infant; 
ſince we ate wont to take our Meaſure of what 

does, © or does not, agree to Man by Nature, 
from what he appears to be in his grown Eſtate 
and under his full Uſe of Reaſon *. Ariftorly 


6 See the Hiſtory of CaLvisivs SaBinus in SENECA's Epiſt. 27. 
1 5 Mr. BAR B. NOTES on $ III. 


1 B. 2. c. 2. ſ. 7, Cc. and C. 3. ſ. 16, Ec. 


That is (according to our Author's own Obſervation) that the Words 4 Nature do not here import the actual Exiſtence af 
ſome Quality in a thing, with which it is endow'd by Nature, independent of any antecedent Act or Operation of his own, or 
of any other elſe; but only an aptneſs or Diſpoſition to receive certain Perfections, by Improvement and Education, with whic 
Nature deſigns to adorn it, or which at leaſt ſhe ſeems to approve of, as being _—_ or however not contrary to its Make 


and Conſtitution. Beſides, we mult obſerve, that Ax IS TOT LE ſometimes u 


es the Words C6 mxmwur in a large and gene- 


ral Senſe, to denote ſimply a ſociable Creature, or one made for Society, and not ſtriftly for ſuch a one as has a natural Incligation 


for Society, and is exactly by Nature framed and fitted for it. The word ſometimes is an A 


tion of mine: I know not whether I 


have in this cloſely followed my Author, but thus he ought to have expreſs'd himſelf at leaſt: For in the Paſſage which himſelf 
has quoted in the beginning of this Paragraph, it evidently appears that 7% avanxr is a Creature made for civil Society, ſince 


tis oppos d to C νννν,, or a Creature made for the Society of Marriage. 


I *z;* 


» Arrian. Epidt. I. 3, c. 21. © No Creature is engaged with ſo deep an Affection to another's Perſon, as to his own Profit > 
« whatever ſtands in the way of this, whether Father, or Brother, or Son, or Lover, or Beloved, he hates and rejects with 
« Curſes and Scorn, For ſo has Nature appointed, that the ſtrongeſt Charm ſhould be our own Intereſt. This is our Father, 
« our Brother, our Kinſman, our GOD. Wherefore if we refer to one and the ſame End, our Profit, our Piety, our Hy 


* our Country, our Parents, and our Friends; all are ſecured, But if we meaſure our Profit by 


one Standard, and our Friends, 


* our Country, our Relations, our Juſtice it ſelf by another; in this Caſe, Profit turns the Scale, and all other Confiderations 
« ſink and are out-weighed. For I and Mine, are words which never fail to draw the animal Nature after their Charm. Dia 


you never obſerve {ſays he a little before) helps playing and fawning upon each other as the v 


Patterns of Love and Affection? 


But would you know how long-lived this Endearment is; The Experiment will coff you no more than a Bone. Tully, OF. 3. Tha; 
every Man ſbould procure the Neceſſities of Life, for himſelf rather than any beſides, is an allow'd Privilege, and juch 
Jnclination does by no means oppoſe. Di 

Cumberland 4e LL. Nat. c. 2. f. 2. 


Þ Ad Nicum. I. 8, c. 14. Vid. 


a1 natura. 


gby de Origine Mundi, 5 9. 1 8, oe. c Vid. 


En 


= Or OE EY "= : _— 
nan = 5, as — ors — — ö — 
2 
f 


_ 

2 
——— — . 7˙ —— — — 1 ntr ns 24 es 
N . 9 


626 Of the Cauſes and Motives inducing Men Bo OK VII. 


fays in the ſame Work , that a Man is by Na- 
ture a political Creature, and therefore would deſire 
the Company of others, though he did not ſtaud in need 
of their A(ſiſtance. But now his Affection for civil 
Government can never be inferr'd from the bare 
defire of Company; ſince this, as was obſerv'd, 
may be equally gratified by primary Societies, 
ſuch as may well be ſuppos'd without admitting 
a Commonwealth. So again, the Philoſopher 
b proves Man to be a political Creature from the 
Reaſons of Speech, which elſe had been aſſign d 
him to no Purpoſe : whereas, the uſe of Speech 
is not confin'd to a Commonwealth; Men liav- 
ing lived and converſed together, long before 
the Inſtitution ' of Government. In like manner, 
is to be underſtood that Paſſage in his firſt Book 
of Ethics to Nicomachus ©: That Good may de- 


ferve the Name of perfect, which appears to be ſuf- 


ficient; and that we call ſufficient, which anfwers 


not only to the Wants of a fingle Man in a ſolitary 


Life, but thoſe of our Parents, our Wife, our Chil- 


. dren, our Friends, and fellow Subjects: *Exad), ede. 


w Nð dvrigans, Becaufe Man is by Nature a wo 
tical Creature. And yet, there is room for the ſeve- 


ral Relations of Parents, Children, Wife, and 
Friends, without ſuppoſing a Commonwealth. 


IV. For the clearing up of this whole Matter, 
we onght to conſider, what that Condition is 
which Men enter into, upon their erecting a 
civil State; what Qualities they are which may 


entitle them to the Name of polisical Creatures; 


and laſtly, what there is in their Frame and 
Conſtitution which ſeems (if we may ſo ſpeak) 
to indiſpoſe them for a Civil Life. Firſt then, 
whoever enters into a Community, diveſts himſelf 
of his natural Freedom, and puts himſelf under 
Government, which, amongſt other things, com- 
prehends the Power of Life and Death over him, 
ogether with Authority to enjoin him ſome 
things to which he has an utter Averſion, and 
ro prohibit others, for which he may have as 
ſtrong an Inclination; ſo that tis poſſible he 
may often, in obedience to this Authority, be 


oblig d to facrifice' his private Good to that of 


the publick. Whereas, were Man to follow his 


natural Inclinations, he would be ſubject to no 
Body, bur live wholly at his own Diſcretion, and 


make his private Satisfaction and Intereſt 
the ſcope of all his Actions. Some weighty 
Motives there muſt needs have been, and Tach 
as amounted almoſt to Neceſſity, that could per- 
ſuade him to overcome theſe ſo very ſoothin 

Deſires. Man, therefore, firſt embraced dun 
Society, not as led to it by the Biaſs of Nature, 
but as driven by the Fear of greater Evils. The 
name of political Creatures, or good Members of 
a State, may be truly applied to thoſe who pro- 
mote the common Welfare to the utmoſt of their 
Power, and freely prefer it to any private 
Conſideration; nay, and even meaſure theit 
private Good by the Relation it bears ta 
that of the publick; and, laſtly, at all times, 
demean themſelves with Kindneſs and Courteſy 
to their Fellow- ſubjects 4. But no one, now, 
is ſo little acquainted with human Nature, as 
not to know how ill- qualified the Generality 
are for diſcharging ſuch a Part, it being evident, 
that very few do acquit themſelves in all Points 
of their Duty; that Nothing, beſides the Fear 
of Puniſhment, could keep the greater Number 
in any tolerable Order; and that very many 
continue all their Life long, impolitick Animals, 
or, which is the ſame thing, evil Subjects. 
Nay, it may be affirm'd, that no Creature is 
more fierce and unruly than Man, or expofed 
to more Failings, which tend to the Diſturbance 
of Society. Beaſts ſometimes contend about 
their Food, and then tis only in the Caſe of 
Scarcity ; _ ſometimes again they enter the Liſts, 
at the Inſtigation of their Luſt, which yet has 
only its Seaſons of returning. But be they of 
never ſo ſavage a Diſpoſition, they ſeldom ex- 
preſs it againſt their own Kind. Whereas Men 
quarrel with Men, not only as excited by the 


Stings of Hunger, and by a Luſt fo vigorous 


as never to be out of Seaſon, but by other 
Vices and Paſſions, unknown to Beaſts, and of- 
ten repugnant in Nature one to the other. Of 


theſe, the chief are an endleſs Thirſt after 


Things ſuperfluous e, and Ambition, the moſt 
pernicious of all Evils; of which, as no Crea- 
ture ſeems to have any Senſe, excepting Man, 
ſo he has the moſt lively and tender Senſe ima- 
ginable : while, in the mean time, tis the Pri- 


* Profaneneſs, together with a common Sale and 


Mr. Bazs. NO T E on $ IV. 


7 That is ta be underſtood in a negative Senſe, and not always in a Poſitive; I mean, that if a thing is but in the leaſt preju- 
dicial to the Welfare of the State, a Subject ought to forbear doing it, what private Advantage ſoever he might make of it to 
himſelf. But for all that, there may be ſome things that a particular Member may make an Advantage of, which are neither 
prejudicial nor ſerviceable to the State; and in that Caſe, why ſhould he not mind his private Intereſt? *Tis in this Senſe, 
that we muſt take the following Paſſage of Cic er o de Offc. Lib. 3. Chap. 27. Poteſt autem quod inutile Reipublice Ait, id 
cuiguam civi utile eſe Can a good Citizen think that advantageous to himſelf, that is prejudicial ta the State? : 


2 L. 3. c. 8. p. 345» b Polit. I. 1. c. 2, C. 5. d Arrian. Epictet. l. 2. c, 10. What then is the 
Duty of 4 good Citizen? That he meaſure nothing with reſpect to his own private Advantage; that he conſult about nothing, as 
if releas'd and disfranchis'd from the reſt of his Kind. But, that he ſo behave himſelf, as the Hand or Foot, if they were endued 
gvith Reaſon, and underſtood the Order of Nature, would never entertain any other Motion or Defire, than what was directed to 
#he good of the whole Body. Herodotus obſerves of the Perfians in Clio, that thoſe who ſacrificed amongſt them, did not put 
up Petitions for themſelves and their own priyate Happineſs; but in behalf of the whole Nation, and of the King in chief, 
= $aluft in Catilin. The Love of Money, and afterwards, that of Empire were the ſource of all our Miſchiefs. Cove- 
es touſneſs ſubyerted Fidelity, Probity, and other worthy Endowments of Soul; introducing in their ſtead, Pride, Cruelty, 

: Nob of all things. Ambition engaged its numerous Votaries to 
at put up falſe Colours; to have one thing in their Mouth, and another in their Mind; to meaſure Friendſhips and 
« Enmities, not by Reality, but by Adyantagez and to endeavour more the keeping a good Face, than an honeſt 


* 


£ Heart, 
25 e vilegs 


yilege of Brutes to be moved at nothing, but bo- 
dily Sufferings. Add to this, that quick Reſent- 
ment of Injuries, and eager Deſire of Revenge; 
an Evil leſs common and leſs active in Brutes. 
And, what is worſt of all, Men purſue the 
Ruin of each other with ſo much Induſtry, 
that of all the Miſchiefs to which human Con- 
dition lies open, the moſt Part are owing to 
their -own Malice. Nor may it unreaſonably 
be aſcribed to the peculiar Care of divine Pro- 
vidence, that Men advance to Maturity ſo much 
flower than Beaſts ; to the End that they may, 
by length of time, be in ſome meaſure broken 
of their fierceneſs and haughtineſs of Temper, 
and brought to an Accommodation with diffe- 
rent Diſpoſitions. © Otherwiſe, ſuppoſing Man 
to be put immediately in Poſſeſſion of his full 
Strength, the Foreſt could ſhew nothing ſo un- 
tractable . What Mr. Hobbes > obſerves, 
concerning the Genius of Mankind, is not im- 
pertinent to our preſent Argument: that all 
have a reſtleſs deſire after Power; not becauſe 
they really wiſh to be advancing ſtill to higher 

ees of Command, or that they may not, 
In their own Temper, be ſatisfied with a mo- 
derate Portion of it; but becauſe they have no 
way of being ſecured in the Poſſeſſion of what 
they already enjoy, but by farther Acquiſitions: 
the old Stock being ever ſpending, and there- 


fore ever requiring new Supplies. And this 
End being accompliſh'd, there again ſucceeds a 


freſh Deſire, either of Fame by new Conqueſts, 
or of eaſe and ſenſual Pleaſure. - Moreover, 
Competition for Riches, Honour, Command, 
or any Prerogative and Power above others, 
inclines to Contention, Enmity, and War : the 
way,-by which any one Competitor may arrive 
at his Hopes, lying through the Death, or De- 
feat of his Rival. It may farther be urged, that 
whereas in Brutes of all Kinds, there appears vi- 
ſibly a great Affinity of Deſires and Fropenſi- 
ons; with us, there is not more Diverſity of 


Men, than there is of Opinions and ways of 


living; each of which is cry'd up, with a won- 
derful Perverſneſs, by the ſeyeral Patrons of 
them, in Preference to all beſides: a Thing 
ſufficient, of it ſelf, to make Diſturbances in 


2 See Proverbs xiii. 24. xxili. 13, 14. £cclef. xxx. 1, De. 12. 


e Euripid. Pbæniſt v. 502, &c. 
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any Multitude, who are to unite in a Society c. 
So far it is therefore from true, that Man 
is by Nature a political Creature, or by Birth is 
fitted for the Diſcharge of civil Duties; that tis 
as much as can be done, to train up ſome few, 
by long Diſcipline, to a tolerable Behaviour in 
this Reſpe& 4,, Not to mention the Vices of 
the vulgar Sort (who are the greater Part of 
Mankind) ſo often enlarged upon by other Au- 
thors e. So. that a thorongh Knowledge of 


human Malice and Fraud, in order to the a- 


voiding: and diſappointing them, makes up a 
very conſiderable Part of civil Prudence f. 
From what has been ſaid may be ſufficiently 
gather'd the Senſe and Import of this Expreſſion, 
that Man is. by Nature a political Creature: by 
which is meant, not that all and each of us are 
fitted by Nature for ſuſtaining the Part of 
good Citizens; but that ſome, at leaſt, by the 
Force of Inſtruction and Diſcipline, may be ſo 
formed as to acquit themſelves well, under that 
Character; and that ſince Men have increas d 
and multiplied, civil Societies are abſolutely 


neceſſary to their Safety; for which as they are 


by a natural Principle engaged to provide, ſo 
they have the ſame natural Obligation to enter 
into regular States and Governments, the chief 


Benefit of which Inſtitutions is, the habitual 


* of an orderly, decent, and friendly 


V. Hornins 8 calls a Commonwealth the 


Work of Nature, and accounts for its Riſe in a 


natural way; As, that the firſt Pair, from whom 
deſcended the whole Race of Mankind, were 
united by the Bonds of conjugal Love, and their 
Children by thoſe of natural Affection, to them 
and to each other; that theſe Engagements 
founded a Family, which by conſtant Increaſe 
from new Births, with that Love of Society 
implanted in Men by Nature, and improved by 
Neighbourhood and Alliance, at length turniſh'd 
out a civil State; it being abſurd and ſenſeleſs 
to imagine, that Men were once diſpers'd in 
Woods and Deſerts, and there led a Vagabond 
Life like the Brutes about them. Bur admitting 
the Origin of Commonwealths, according to 
this natural Account; yet to exclude all Com: 


b Leviath. C. XI. 


If what is Good, or Beauteous, always bore 

The ſame conſpicuous Marks to mortal Eyes, 
Men would be Friends, the World a peaceful Scene. 
But Name and Species only join us now: 


Diffexing in things, and claſhing in Deſires, 


d Plato de LL. 1.6. p. 864. Ed. Wech. We affirm Man to be a mild and traftable Creature. And indeed, if, befides the Hap- 


pineſs of Nature and Birth, he obtains the Benefit of good Inſtitution, he becomes moſt gentle, lovely and divine. But upon ill or 
inſufficient Education, he grows the ſierceſi Animal of all that the Earth breeds. Ariſt. Pol. I. 1. c. 2. in fin. As Man, if rightly 
perfected, is the beſt and nobleft 4 living Creatures, ſo, if eftranged from Law, and Fuſtice, and Virtue, he is the worſt and moſt 
contemptible. Idem. ad Nicom. I. 2. c. 1. in fin. Tis not an indifferent Matter whether a Perſon has been thus or thus accuſtom d 
from his Youth : but rather tis a Point of the greateſt Conſequence, and upon which all depends. Ibid. J. 7. . 7. in fin. 4 Man, 
left to himſelf, would do a thouſand times more Miſchiefs than a Beaſt. Add. Senec. Epiſt. 103. Polyb. I. 17. c. 13- As Mer 
exceed other Creatures in Craft and Cunning, ſo they may many ways render themſelves the vileft of all that breathe. Other 
Animals being govern'd wholly by bodily Pleaſure, are by that alone Jed into Failings and Diſorders : but Mankind, who 
are diſtracted with Variety of Opinions, offend as often through Perverſeneſs of Fudgment, or raſhneſs of Thought, as 
through Frailty and Imperfection of Nature. Lactantius de Ira Dei, c. 12, What could be more fierce and cruel than Man, 
living under no Reſtraint of a Superior, he might evade or deſpiſe the Authority of Laws? Plutarch in Cicer. p. 884. 
Ed. Wech. Were Power added to Paſſion and Inclination, Man would be the wildeſt thing living. | e Add. 
Mornay de Ver. Relig. Chriftiane, c. 16. © See Bacon's Adv, of Learning B. 8. « 2. 
De Civitate, I. 1. c. 4-1. 6, K | h | 


pacts, 


Fog 


628 Of the Cauſſes md Motraes inducing Men Boox VII. 


| pats, and all other Motives from 4 Share in 


their Inſtitution, is no leſs irrational than to ſay, 
that becauſe a Seed grows up to a Tree, and 
becauſe a Tree is cut out into Planks and Beams, 
and theſe, rightly framed and compacted toge- 
ther, compoſe a Ship, therefore a Ship is the 
Work and Produ& of Nature ; without allowing 
the Labour of the Artificer, or any other parti- 
cular Cauſe, to conſpire in ere&ing that ſort of 


Fabrick. We therefore readily acknowledge it 


for falſe and fabulous, whatever is fanſied of a 
great Number of Men firſt aſſembled together, 
then diſpers d into Woods and Deferts, and after 
that reunited into one Commionwealth, But 
then their Opinion is better grounded, who 
ſuppoſe Mankind, from the primitive Couple, 


. or from four Families after the Deluge, to have 


fallen immediately into tlie Order of civil State. 
For, however a Father might keep his Children 
under his Care, and the ſame common Roof, 
rill ſuch time as they came to Years of ity: 
yet ſmce, in thoſe firſt Ages of the World, they 
lived altogether on Tillage and Paſturage, when 
Children were married, the Father had no Rea- 
fon to detain them longer. On the contrary, 
we are inform'd by Scripture, that it was uſual 
for them, when arrived ar an Age proper for 
taking the Care of a Family upon them, to ſepa- 
rate and chooſe out new Habitations ; | eſpecially 
while the World was yet unſtock'd, and while 
the Pleaſantneſs of the Scene invited them to 
diſtant Quarters . Nor was it peculiar to 
Sicily of old, to have ſuch Inhabitants as Homer 
þ deſcribes; 


— 


Tan N dr ang, & c. 


No Councils they, nor Courts of Fuſtice hold, 
But on ſome Mountain's Top in Caves grow old. 


Each oer his Wife and Children Empire bears, 
And none beyond his Cave extends his Cares. 


There is, it is granted, à natural Affection be- 


eweenn Brethren; yet not ſuch as excludes their 
Deſire of living rather upon the Level, than 


| with any Diſtinctions of Superiority amongſt 


them; neither fuch as does convince us, that 
their Friendſhip could not be long-lived cnough, 
ſuppoſing their Effects to be diſtin& and ſeparate. 
So that, according to this Account, the Propa- 
gation of Mankind muſt rather tend to the in- 
creaſing their Diviſion, than to the uniting 
them in Society. But when the wiſer Part be- 
gan to conſider, that, by their aſſembling into 


See Gene ſ. xiii. 5, 6, 9. b Od. L. 9. v. 113, &c. 
each Man — had fufficient Strength to ſos ail D - 


the World? What mutual Reverence or Refpet ? What Order? 


one Body, the Inconveniences attending ſcpæ · 
rate Families might be removed, they hereupon 
thought it not ſufficient to agree together upon 
entring _ the ſame Covenant, and ſubmitting 
to the ſame common Power, unleſs, for their 
better Convenience and Security, they likewif 
agreed to contract their Dwellings, and, for the 


future, confine them to the ſame Place. 


in this Senſe are we to interpret. thoſe Authors, 
who ſuppoſe Men, from being diſpers d about in 


the Woods; to have been aſterwards aſſembled 


and united together by the firſt Founders of civil 
Government. 

VI. Some make the Wants and Neceſſities ef 
Men to be the principal Cauſe. of their fram- 
ing political Societies; upon a Proſpe& of living 
in better Faſhion and greater Plenty, when 
united together, than they could poſſibly do in 
a Condition of Solitude. In which Account 
thus much is certain, that were Men left alone, 
each to ſhift for himſelf deſtitute of all Help from 
others, no Creatures could be more exquiſitely 
miſerable. On the other fide, tis undeniable, 
upon the Inſtirution of Commonwealths, hu- 
man Life grew refined to a Degree of Luxury 
and Delicacy ©, But notwithſtanding this, it 
ſeems evident to us, that Neceſſity was not the 
ſole, or the principal Cauſe of Commonwealths, 
howſoever Plato d may fayour that Opinion: 
Since the Arts of making Wine, of providing 
Cloaths, and of turning Ground to Paſture and 
Tillage, being eren then known, while Men 
lived as yet in ſeparate independent Families; 
there ſeems already to have been a ſufficient 
Proviſion made for all the Neceſſaries of Life <. 


For let us ſuppoſe a Father of a Family 


sd of a large Portion of Land, and well 
ock'd with Servants and Cattle, what could 
ſuch an one want for his Support? What, ar 


laſt, that might not be ſupplied by the means 


of Commerce f? In like manner, as it is now 
uſual, for different Nations to import from 
each other any fort of Commodities, for Uſe 
and Pleaſure; without thinking it neceflary 
for that Purpoſe, to unite together under the 
ſame quan ge 3 may In- 
ſtances ma iven of People living for many 
Ages, un civil Eſtabliſhments, 5 a Condi- 
tion no way ſuperior, for Plenty and Abundance, 
to that of the Fathers of Families in antient 
Time 8. So that all that mighty Plenty and 
Luxury, which now reigns in ſome Parts of 
the World, ſeems to derive its Origin from 
great Cities, rather than from C welt 


c Lattantius, de Opif. Dei, c. 4. n. 20, 21. If 


d flood in need of no Al/iſtant: what Society would there be ir 


angers, an 


at Reaſon ? What —— ? What would be more vile than 


Man? What more extravagant? What more fierce and cruel? But now while each ſingle Perſon is poor and indigent, and cannot 
fubſt without the help of his Fellows, all aefire Society for Ornament and Defence of common Life. 4 De Repub. I. 2. 


p- 598, Kc. Ed. Mech. e See Geneſ. xiii. 2. xaiv. 35. 
4 Mee therefore might make the ſame Boaſt with him in Valerius Flaccus, I. 6. ver. 330. 


— — Net mania nebis 
Veſtra placent, feror Artois nam liber in arvis, 


eels Cuntta tenens mecum : omnis amor jaturag; plauſtri | 


Cola; nec hac longum vittor patiere rapina : 
Aft epules quodcungue pecus, quecungue ferarume 


And if the Plough goes well, ſhall never die with Care. 


f Vid. Cornel. Nep. Attic. c. 15. 


I your Impriſonment of Walls diſdain, 

Who live a Freeman on our northern Plain. 
Of little Wealth I boaſt, but what I wear ; 
No other Prize can tempt a Victor's Toil: 55 
Nor ſhall this long remain an envied Spoil. 
Nature purveys for me: the fierceſt Beaſt 
True Veniſon yields, and every Flock a Feaſt. 


Becauſe, 


1. 


| cod rr LES » a 


SAR 


0c would have enjoy d an undiſturb'd Peace and Liberty.” Mr. BayLe (in h 


Fr 


Becauſe, in the Cities, the meaner People, having ties: which. yet civil Life could very co 
no Income from Cattel or Land, are forced (for a be without . | . very contentedly 
Livelihood) upon improving divers Arts and In- VII. Therefore the true and leading Cauſe; 
ventions. Which, likewiſe, are not a little pro- why the Fathers of Families would conſent 5 
moted by a Sort of Vanity, common to great reſign up their natural Liberty, and 

. . > 2 ro form 
Towns, of vying one with the other in Dreſs and a Commonwealth, was thereby to guard them- 
Finery, and thereby of running out into Extrava- ſelves againſt thoſe Injuries, which one Man 
gance; for the Support of which more Trades are was in Danger of ſuſtaining from another . 


intended, than for the Relief of Man's real Necefli- For as nothing, next to Almighty God, can 
| | be 


: See our Author's Diſſertation De Statu Hominum Naturali, 1. 6. 


Mr. BAR B. NOTES on 5 VII. 


This is the Opinion of Mr. DR La BRUTYERI (in his Caracteres at Chap. du Souverain & de la Republique, p. 319.) 
cc Twas the Injuſtice, /ays he, of the firſt Men, that was the Original and only Source of War; and that put them un- 
« der the Neceſſity of ſubmitting to ſome Power that might ſettle and eſtabliſh their Rights and Pretenſions: For if 
« they would have been contented with their own, and not have invaded 5 Rights of their Neighbours, the World 

7 | Is Nouvelles Lettres 4 Þ occafion de la Critique 
generale du Calviniſme de Maimbourg, Lett. XVII. Sect. 2.) adds to theſe ſome cloſer Reaſons. Tis worth the while 
to relate his Words. Tis not to be ſuppos d, ſays he, that Mankind, at the beginning of Societies, had any great 
« regard either to the good or evil to come. They had no other Thoughts than to remedy the Miſchiefs they had 
« experienc'd, or which they look d upon to be near at Hand. I cannot perſuade my ſelf, that Communities were 
« form'd, becauſe Men foreſaw, by conſulting the Ideas of Reaſon, that a ſolitary Life would be no Honour either to 
« their own Species, or to their Creator, or to the World in general. Twas the preſent way + xa and the approaching 
« Hope of living ſecurely, or elſe Force, that produced the firſt Commonwealths; without Mens having ha in view 
« Laws, Trade, Arts, Sciences, the enlarging of States, and all the other things in which the Beauty of Hiſtory 
« conſiſts. ds did not foreſee theſe Conſequences at the Beginning, and tho? they had foreſeen them by the Light of 
an Underſtanding free from Paſſions, it would not have touch'd em in the leaſt, -------- Mankind are too cold and re- 
« miſs, when they are ſpurr'd on by nothing but Reaſon; and the Affairs of human Societies would have been but in 
« a very ſad Condition, had Men been tempted to have liv'd together only upon this Conſideration; that it is not rea- 
ce fy for a Creature proper for Society, to live in Solitude, As the nature and frame of our Conſtitution is, tis only 
« by the means of S-ny/e that we muſt be wrought on and determin'd”. We cannot, in my Opinion, but approve of 


y 
theſe judicious Reflections: And that the original of States and Empires is partly to be attributed to Force, is what we 


may with great Probability conclude, from the manner in which the Holy Scripture ſpeaks of Nimrod the moſt antient 
King, and the firſt Conqueror we have any account of. This Nimrod, ſays Moſes, began to be a mighty one in the 
Earth : He was a mighty Hunter before the Lord; wherefore it is ſaid, Even as Nimrod the mighty Hunter before the 
Lord. And the beginning of his Kingdom was Babel, and Erech, and Accad, and Calneh, in the Land of Shinar, Gen. 
x. 8, 9, 10. The very Name of Nimrod may give us to underſtand ſo much, ſince it is deriv'd from a Word which in 
Hebrew ſignifies to rebel, and in Arabick to be obſtinate, fierce, inſolent, as Mr. Le CLz&c has obſerv'd. Tis probable, that 
before this Off-ſpring of C/o, there was no Family but what liv'd in an entire independent State; ſo that the Mem- 


bers, of which it was compos'd, were ſubject to no Body but to their Chief or Father of a Family. But when Nimrod, 


contemning paternal Authority, ſet himſelf up as a Sovereign over People, who either wanted Strength or Courage 
enough to oppoſe him, or elſe who choſe rather to ſubmit to his Power than expoſe themſelves to worſe Inconvenien- 
ces, by going to ſettle in ſome diſtant place; then a ſort of Kingdom was form'd. And therefore our Author is too 
indeterminate, and too imperfect in his Notions, in maintaining that it was only the fear of being injur'd and inſulted 
that gave Birth to all civi/ Societies. The very Cauſes of this fear, as Mr. TiTivus obſerves (Obſervation DXLVII. Numb. 
3, 4.) were not in thoſe Days ſo great, as neceſſarily to induce Men to form Political Governments, For why could they 
not then have been able to have ſufficiently provided for their Quiet and Safety, by ſeveral of em joining together in 
Treaties and Confederacies, for the defence of each other againſt ſuch as ſhould pretend to moleſt them in the Enjoy- 
ment of what they had purchaſed by their Labour and Induſtry ? Theſe Treaties and Alliances being founded on the 
mutual Advantages of the Parties concern'd, each would have been induc'd to have obſerv'd em by his own proper 
Intereſt ; as our Author ſays himſelf a little farther in the ninth Section. This is ſo very true, that a long time after 
Mankind began to increaſe and multiply, there were Nations, that for ſeveral Ages liv'd without Laws, without Ma- 
giltrates, or without any form of Government. See GrRonovivus's 2 Note upon GRoT1ius, Lib. 1. Cap. 1. Sect. 1. 
Nay, even to this Day there are ſeveral Examples of it to be found among the People of Africa and America. See la Con- 
tinuation des penſees diverſes of Mr. BAY LE, Artic. cxviii, Beſides, thoſe who refer the Riſe and Settlement of all 
States to one general and uniform Principle, ſuch as ſome ſuppoſe Fear to be, others the Neceſſities and Occaſons of Life, 
others ſome other Motives (See Lactantius Inſt. Divin. Lib. 6. Cap. 10. Numb. 13, &c. Edit. Cellar. and Tacitus Annal. 


Lib. 3. Cap. 26.) ſeem to ſuppoſe that in the firſt Ages of the World, ſeveral Fathers of Families met together, 


to conſult in what manner they might moſt commodiouſly provide for their Security, or for their Neceſſities; and 
that upon mature Deliberation, they agreed that it was abſolutely neceſſary for em to form among themſelves a civil 
Society. Now this Notion is not agreeable either to Hiſtory, or to common Experience, which demonſtrate that all hu- 
man Inſtitutions of Government had but ſmall Beginnings ; that they are at firſt very rude and defective, and that it is 
by degrees, and in a long Series of time, that they arrive to any tolerable Perfection. But tho" one could find out, 
in the Monuments of Antiquity, . ſome Footſteps of ſuch an Aſſembly; it would be mighty difficult to ſuppoſe, that 
theſe Fathers of Families did immediately form an Idea of civil Societies, and did foreſee and nicely weigh the Adyan- 
tages and Inconveniences of it. This is a thing that requires a long Experience, and it is very unlikely that the Plan 
of ſo beautiful a Building was deſign'd and finiſh'd all at one time; fince even now that it has been form'd ſo many Ages 
ago, the generality of Mankind know nothing of its Ule, its Structure, or its Beauties: it being a Knowledge that even 
Perſons, who have had ſome Education, do not attain to but by Study and Experience. Our Author himſelf (in his 
Intradufion to the Hiſtory of the States of Europe, Chap. 1. Set. 3.) acknowledges that the firſt Governments were very ſmall 
and very defective, and that the different parts of Sovereignty were not eſtabliſh'd but by little and little, and one after 
another. In my Opinion, there is not Reflexion enough made here upon the Simplicity of thoſe Times in which civi/ 
Societies began; and it ſeems to me, that it is the poſture of Afﬀairs at preſent that our Author had his Mind fix'd upon. 
too much. The World not being as yet very full of People; and Senſuality or Luxury not having as yet infinitely 
increas d the Wants, or rather the Deſires of Mankind; every one could eaſily get enough to ſatisfy himſelf, and nothing 
but the moſt exceſſive and unruly Malice in the World, could induce a Man to take away his Neighbour's Goods by 
force. Beſides, tho Ignorance and Ruſticity are not, without Diſpute, the Parent of Virtue and Regularity, nor were 
thoſe of the golden Age, certainly, better than the People of the ſucceeding Ages (as Mr. Ls CIERC has ſhewn us in his 

v. 211.) yet ſince they were not in thoſe times Maſters of any great Cunnings and the 


Comment upon Heſſod's Theogony, n a 
Rules and 3 of War, together with thoſe deſtructive Inſtruments that make up what is wanting in the 


ſtrength of the us ; 
tas no difficult matter to ſecure themſelves againſt 3 eſpecially by ſeveral joining together in a defenſi 
1275 ; Innn | | lance 
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ody, and render the Wickedneſs of Mankind more bold and enterpriſing, were not yet found w 
ve AL 


2 
We 
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be more beneficial to Man, than Man himſelf; 


ſo nothing is able to work him greater Miſchief ; 
as Cicero ſhews at large in his ſecond Book of 
Offices, cap. 5, Cc. Now Man being infeſted 
with yarious Evils, has found out for cach a 
proper Remedy. Sickneſs and Diſeaſe he pre- 
vents or removes by the Succours of Phyſick ; 
Hunger, by tilling and manuring the Ground; 
againſt the Severities of Weather he is de- 


fended by Houſes, Cloaths, and Fire ; and by 


Weapons or Stratagems, againſt the Fury of 
wild "Beaſts. Boe fol redrels of thoſe Fils 
which Men, at the Suggeſtion of depraved 
Nature, delight to bring upon each other, 
they had recourſe to themſelves, as the ſureſt 
Detence, by joining together in one Body, 
and erecting a civil Society 2. And when 
they were once reduced to fach Order, as to 
be ſecure from mutual Injury, they muſt of 
courſe enjoy a greater Share of thoſe Bene- 
fits, which it was in their Power to confer upon 
each other *®. And this Account is ſeconded 


by thoſe who deduce the Original of Common- 


wealths from Fear. By which we are not to 
underſtand the violent Diſorder of one in a 
Fright and Conſternation; but only a wary 


Proviſion againſt future Exils. Of which Ariſto- 
Phanes b rightly obſerves, H ieee we may, 
Caution preſerves all things. ; And by this Ex- 
"corny of the word Fear we avoid all the 

orce of what is objected, that, had Men 
been really afraid of each other, they would 
have been ſo far from uniting together in a 
civil State, that they would not have en- 
dured each other's Sight, but one flying this 
way, and another that, would thereby have re- 
main'd in a etual Separation. As if Fear 
implied in it nothing but Flight, and not alſo 


Diffidence, Suſpicion, and Caution. Nay, this is 
one Property of being afraid, the providing 
againſt the probable Grounds of Fear. Thus, 


going to ſleep we ſhut the Doors, for fear of 
Thieves; when they are ſhut, our Apprehen- 
ſion is over. We go armed in a Journey for 
fear of Robbers; and being well armed, fear 
no more. To which Purpoſe Thucydides © ob- 
ſerves, that the Cuſtom of wearing Swords, 
which was generally receiv d in the barbarous 
Nations, continued likewiſe among ſome People 
of Greece, by the Neceſſity of antient Times; 
when as yet they had no Walls to defend 
them from Enemies abroad, and could not 


liance, It will, perhaps, be objected, that if People had not in thoſe Days a great deal of Cunning in carrying on an Attack, 
neither had they more in making a Defence; and that therefore things were ſo far upon an equal Foot. But to me it ſeems, 
that generally ſpeaking, to find out new Ways and Methods of attacking, requires infinitely more Art and Ingenuity than to 
defend ones ſelf. There is ſuch an Inſtrument, or ſuch a Stratagem, againſt which it is eaſy enough to be provided; and 
which a Perſon that is but A pram will with the leaſt Difficulty render the Deſign uſeleſs and ineffectual, and tho? 
the Contrivance of it coſt a great of Labour; and tho' abundance of Care and a particular Dexterity be requir'd to ma- 
nage it. In the firſt Ages, a Ditch, a ſtrong Wall, ſome large Maſtiff-Dogs were a Rampart and a Guard ſufficient for a Man's 
Security. If we do but conſider how long they were formerly in taking a Place, even after Battering-Rams and other Warlike 
Engines, often pretty well contriv'd, that the Antients made uſe of, were found out, tho the Fortifications were but very in- 
different : If we do but abſerve, that even now-a-days, fince the Invention of Artillery, the Befieg'd have much the Advan- 
tage of the Beſiegers; I am certain we ſhall be oblig'd to conclude, that in the Simplicity of the firſt Ages, an Attack muſt 
be, without Compariſon, more difficult than a Defence; and that therefore a Government had no ſuch preſſing Occaſions to 
unite the Forces of ſeveral for their common Security. What we have to offer in this Matter is, That in proportion as Man- 
kind increas'd, civi/ Societies were form'd by degrees for different Reaſons, more or leſs imperfect according to the Times, and 
according to the Abilities of the Founders. Mr. TiT1vs (as above, Numb. 6.) conjectures, and 'tis probable enough, that 
it was the Craftineſs of ſome ambitious Mind, ſupported by Force, that gave Mankind the firſt Plan of Governments ; and 
what I have obſerv'd with reſpect to Nimrod, ſeems to favour this Thought. Such a Body Politict being once form'd, ſeveral 


| afterwards join'd themſelves to it upon different Motives, others form'd new ones upon the fame Model: When there were 


ſeveral of em inſtituted, thoſe who had hitherto liv'd in a natural Independency, fearing to be inſulted and oppreſs'd by 

theſe riſing States, reſolved alſo to form the like, and to chooſe themſelves a Chief. At firſt theſe petty Kings were little 

more than for the determining of Diſputes, and for the commanding of Armies. This appears by the Hiftory of the Judges, 

and of the firſt Kings of the [/rae/ites, and by what HERO DO Tus relates of Dejoces King of the Medes, Lib. 1. p. 26, 27. 

Ed. H. Steph. fee allo HEBSIOD THEZOO Ox. verl. 85, Fc. & Oper. & Dier. verſ. 38, 39. And therefore it is that there 

were ſometimes ſeveral Kings among one and the ſame People, as Mr. Le CLE Rc has not fail'd to remark and to prove from 

the Teſtimony of Ho uE, who mentions ſeveral Kings of the Pheacians, Odyſs. Lib. 8. verſ. 40, 41. He alſo quotes a 

fine Paſſage of Dioxys1vs Haticarnassevs, from whence it appears, that the Abuſe which Kings made of their 

Power, oblig'd People to eſtabliſh Ariſfocratical or Democratical Government. Kar' dpyar uir  dmmon mc Ennas ifanwim, 

Kc. At firſt all the Cities of Greece were govern'd by Kings, but not arbitrarily as barbarous Nations were, but according 

« to the Laws and Cuſtoms of the Country; ſo that he was eſteem'd as the beſt King, who was the moſt juſt and the ſtricteſt 

* Obſerver of the Laws, and who never departed from the Cuſtoms of the Country. This is what Ho MER means, when 

« he ſtyles Kings, Men that do Fuſtice. The little Monarchies thus limited, ſubſiſted a long time upon that Foot, as among 
« the Lacedemonians; but ſome Kings beginning to abuſe their Power, and to govern by their Fanſy, rather than according to 
« the Laws; the generality of the Greeks would not endure it, and therefore aboliſh'd this form of Government.” Antig. 

Rom. Lib. 5. Cap. 74. Ed. Oxon. I will here add a Paſſage out of Jſocrates, where this Orator having a deſign to compli- 
ment the Athenians, ſays, that he will go back to the time, Jr 8x iy in du eee, dr 0) napyirs Irs mo Ne A M K- 
vaſotar x; Th yam Thy Ba Y Tis manure BM ide a'mdons axe, © When the Name of neither Democracy nor Ariſtocracy 

« was in Being; but Morarchy was the only Government both among barbarous Nations, and among all the States of Greece.” 

Panathenaic, p. 443, 444. Ed. Pariſ min. See alſo the Commentators on the beginning of Juv sT 18's Univerſal Hiſtory ; 

and what is farther ſaid, in Chap. 5. $e#. 4. of this Book; Mr. Lo RE has likewiſe treated of the Origin of civil Societies in 

his ſecond Treatiſe of civi/ Government, Chap. 7, &. | | | 

2 The Remainder of this Section is taken Com our Author's Abridg. Je Oe. Hom. & Civ. I. 2. c. 5. ſ. 7. 


2 The Perſians took the true way of demonſtrating this; who had a Cuſtom, upon the Death of their King, to live the 
five enſuing Days without any Law; to the end, That finding, by Experience, the miſerable Efes of Anarchy, the Slaugb- 
ter, the Rapine, and if there be any thin worſe, that accompanied ſuch a. Condition, they might be engaged in a firmer Allegiance 
to their Sovereign for the future, Sext. Empir. adv. Mathem. J. 2. p. 70. Ed. Genev. To the ſame purpoſe may be applied 
ſome of the Reaſons, which according to the Account of Herodotus, B. 1. induc'd the Medes, living before in independent 
N to inveſt Dyjoces with the regal Authority over them. d In Avibus, p. 532. Ed. Lag. Bat. 
c + Is wy ; — 
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meet together without ſome Fears and ca- 
louſies at home. Remarkable likewiſe is that 


Speech of Pyrrhus to the Athenians, recorded by 


Plutarch in his Lite; when being permitted to 
enter the City, and offer Sacrifice to Minerva, 
upon his returning thence, he ſaid, That for 
his part, he retain d a grateful Senſe of their 
“ Kindneſs, and the Confidence they repoſed in 
* him; but adviſed them, wot to open their 
Gates, if they were wiſe, to any King for the fu- 
ture. Civil Communities, even in the times of 
profoundeſt Peace, do yet fortify their Towns, 
guard their Frontiers with Troops, and fill 
their Granaries with warlike Stores; all 
which would be an unneceflary Expence, did 
not they apprehend ſome Danger from their 
Neighbours : of. whom, after theſe Precautions, 
they are no longer afraid. So that tis the na- 
tural effect of Fear, to find out Remedies againſt 
it ſelf. And, in like manner, becauſe Men were 
afraid of each other, they ſupplied cach other 
with Relict, by joining in a civil State. Of 
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moderate Gains were not, with bad Men, 
Temptation enough to do wickedly! Or as if 
Thetts and Robberies were not as common of 
Old, as they are at this Day, among People 
living wholly on Graſing and Tillage! Not to 
ſay, that the Occaſion of founding Common- 
wealths was not only to prote& Men from 
Robberies, but alſo from any Injuries, which 
they might be capable of offering or receiving. 
What he afterwards affirms is very true, that, 
Let the Suſpicions of another's miſchievous Deſign be 
never ſo well grounded, this will not juſtify an At- 
tempt upon him, by way of Prevention. And that 
Right and Power of all over all, with which 
Mr. Hobbes inveſts Mankind in his State of Na- 

ture, ought to be extended no farther than right 
Reaſon allows of; amounting only to this Senſe, 
that Man, in a State of natural Liberty, has a 
Right to imploy againſt all Perſons, all ſuch 
means for his Preſervation, as Reaſon judges ne- 


ceſſary for him to uſe, and dangerous to let a- 


the Force and Efficacy of which thoſe Authors 


ſeem to have a deep Senſe, who affirm, that, 


In Caſe there were no Courts of Juſtice in the World, 
Men would deſtroy and devour each other ®. And 
indeed, that Men have abundant reaſon to ap- 
prehend and fence againſt mutual Danger, we 
have in another place > © fully made out: 
Which is no leſs true for what Hornius objects, 
That the Fathers of Families for many Ages lived 
together on Terms of Equality, without the fear of any 
ſuch pretended Invaſion on their Rights: and that 
Ambiticu was but of late growth among? Men; 
coming in after the Inſtitution of Commonwealths, 
and then giving occaſion to the Diſtinctions of Honour 
and Digiity. As if it were not Ambition, which 
occaſioned the firſt Murther in the World; 
when Cain was enraged, that his Brother's 
Offering ſhould find more Acceptance with 
God, than his own 4! Beſides, Ambition is but 
one Root of thoſe Evils, which ſpring in like 
manner from Perverſeneſs of Temper, and 
Competition of Deſires. Of which, even in 
thoſe plain and primitive Ages, the former 
produced that ſavage and brutiſh Fierceneſs in 
the Race of the Giants; the latter occaſioned 
Strife and Diſſenſion betwixt the neareſt Rela- 
tions e. In the Breaſts: of Kings, Ambition, 
is true, reigns with greater Violence, and 
tranſports them to Actions more bloody and 
cruel; yet we may trace ſome Footſteps of 
the ſame Paſſion in Shepherds and Ruſticks f. 
Hornius proceeds to obſerve, That, in thoſe 
early times, to provoke others with Words or Blows, 
would have proclaim'd a Man's Folly as well as his 
Malice: becauſe this would have given a Right to the 
Party thus provoked, to take the firſt Opportunity of 
killing him. Again, there could be no hopes of Booty 
amongs? People as yet unacquainted with Wealth, 


* 


and poſſeſſing no ot her Stores but thoſe of Fruits, plenty 


of which was to be had in other places, with little 


Pains, and no Danger. As if the Proſpect but of 


2 Comp. Hobbes de Cive, 1. 1. ſ. 2. 
q Geneſ. iv. 4, Oc. i 
Eclog. 7. Theocrit. Idyll. 5. & 8. 


Nnnn 2 


d B. 2. i 
e See Gene, xiii. 7. xxvi. 15, 20, 21. 


lone. Wherefore to carry our Caution farther 
than right Reaſon ſhall preſcribe, is doubtleſs 
a Breach of the Law of Nature. So that he, 
who on any uncertain Fears kills the Perſon he 
is afraid of, when he might as conveniently 
have eſcaped from him, muſt be adjudged guilty 
by the ſaid Law. Whence they appear to be 
certainly in the wrong, who imagine that this 
Principle juſtifies Rapines and Robberies, upon 
ſuch as are not open and profeſs'd Enemies. 
For Robbery and Rapine plainly denote ſuch 
Means, as ſound Reaſon can never judge neceſ- 
fary to a Man's Preſervation, but ſuch as are 
rather made uſe of to ſerve the Ends of Ava- 
rice and Cruelty: it being never alledg'd in 
Plea for Robbers, that they. ſpoil Men of their 
Goods in their own Defence. That other Ex- 
preſſion ſeems very ridiculous; Suppoſing Hatred 
and Diffidence to have reign'd never ſo much among 
Men, yet this could never be ſaid to have happened 
purely for the ſake of Commonwealths : for Men did 
not therefore hate or diſtruſt one another, pur- 
poſely that they might conſtitute a civil State; 
but they therefore conſtitured a civil State, be- 
cauſe they diſtruſted or hated one another, And 
tho' we ſhould allow, as fully as can be deſired, 
that while the Hatred of one Perſon extended 
only to ſome few, who were dilagreeable to 
him, he might at the ſame time love and fa- 
vour all others, or at leaſt not be enraged a- 
gainſt them; yet if each Man had bur his ſingle 
Foe, this alone were enough to fill the World 
with Hatred and Diflenſion. *Tis therefore a 
vain Attempt to aſcribe the Original of Com- 
munities to the Accidents of Neighbourhood, and 
the natural Increaſe of Mankind by Generation. 
This laſt indeed affords a conſtant Supply, 
whence civil Bodies are ſtock'd and maintain d: 
in like manner, the former might perhaps give 
Occaſion for Neighbours to join themſelves to 
the ſame Community, rather than to divide. 
But the. Cauſe which firſt moved Men to eſta- 


c. V. Grot. 5 PR 4- ſ. 4. n. 2. 
f Vid. Virg. Eclog. 3. v. 25, Ee. 
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bliſk Socictics, is by no means deducible from theſe 
Grounds. 7. x | 
VIII. Nor has any One reafon to imagine, 


that 4 bare Reverence of the Law of Nature, 


which prohibits indifferently all forts of In- 
juries, could ever have been able to ſecure the 
whole Body of Mankind (as conſider d in a 
State of natural Independency) from mutual 
Prejudice. Some there are (it muſt be con- 


86d) with whom Honour, Juſtice, Faith, and 


Innocence are ſo much in eſteem, that they 


would not violate theſe Rules, tho ſure of Im- 


punity, Many alſo may be well repreſented by 
that Character which we find in Ariſtotle 2. 
Who refrain from Injury upon a Principle of Fear 
(it being difficult to wrong others, without being like- 
wiſe wrong d by others) and who are therefore umvit- 
ling either to do wrong, or to receive it. Now, 
were all Men of this Temper, the Eſtabliſh- 
ment of civil Communities might not appear ſo 
very neceſſary a Work. But, on the contrary, 
what Numbers are there, who make light of 
breaking through the moſt ſacred Ties of Duty, 
whenever invited to injure others by the Proſpect 
of ſome Gain to themſelves, and the Hopes of 
eſcaping, by Force or Fraud, from the Hands 
of the injured Parties? Not to diſtruſt ſuch Men 
as theſe, would be voluntarily to expoſe our 
ſelves to their Wickedneſs and Inſolence. Pa- 
rum tuta per ſe ipſa probitas eſt, ſays Saluft b, 
Unguarded Honeſty is but an undefenſible Hold. But 
as it is the part of Prudence to keep a watchful 
Eye on bad Men, and to make an early Provi- 
= fion againſt their Attempts; fo is that Aſſertion 
of Mr, Hobbes © unreaſonably harſh, wherein 
-he affirms, That the Hope of any Man's Security and 
Preſervation confiſes in his being able, by his own 
Strength aud Cunning, either openly or ſecretly to be 
beforehand with his Neighbour in Miſchief. Indeed 
the generality of Men are ſo far corrupted, 
that whereſoever there is appearance of greater 
Advantage from the Tranſgreſſion of Laws, than 
from the Obſervation of them, they make no 
Scruple to tranſgreſs them: According to that 
of Plato d; Whoever conceives it in his Power to 
do unjuſtly, readily does ſo : each Perſon concluding 
Injuſtice to make much more for his private Intereſt, 


than Fuſtice could do. Yet to reproach all Man- 


kind with this perverſe Diſpoſition, is carrying 
the Point and the Cenfure roo far. Nay, by the 
Confeffion of Mr. Hobbes himſelf e, ſome 
modeſt Natures there are in the World, that do 
not aſſume to. themſelves more than they leave 
to others; always having their Eye' on that 
Rule, To do as they would be done by). How any 
one, upon Pretence of providing for his own 
Security, could ruſh” upon the Oppreſſion and 
Ruine of ſach innocent and excellent Perſons, 
1 muſt, for my part, own my ſelf at a loſs to 
underſtand. Nor can it ever be, that right Rea- 
ſon ſhould warrant my going to kill or oppreſs 
another, of whoſe Deſigns to do me hurt J have 
not had very particular Indications: there be- 


ing, till then, many better ways left open of 
compoſing Matters amicably. . For, as to thar 
Pravity of Nature and Diſpoſition, which is com- 
mon to the whole Race of Men, and which 
therefore admits of various Degrees, we cannot; 
on the account of it alone, concludes a Man 
an open and profeſs d Enemy. *Tis own'd 
therefore, that as to the Diſcharge of natural 


Duties from others to me, I cannot have it, in 


a State of Nature, ſo well ſecured, as under civil 
Government: yet neither is it left in ſo mi- 
ſerable an Uncertainty, as that hereby I muſt 
be obliged, or may be permitted, to treat all 
Men in a hoſtile Manner. For, while I find my 
own Strength to be equal or ſuperior to another 
Man's, and while that Man, by Word or Deed, 
teſtifies a Deſire of living peaceably with me, 
and by real Proofs confirms the Truth and Sin- 
cerity of that Deſire; what reaſon have I to 
account him my Enemy? or how can the bare 
Suſpicion, that all this Friendſhip is but Coun- 
terfeit; or that in time he may come to al- 
ter his Mind, give me Authority to aſſault him 
by way of Prevention? And the Truth of this 
will appear more evidently, if we look u 
the Practice of entire and independent States and 
Governments, which are, with regard to each 
other, in a State of Nature. Here all Men a- 
ree in judging it a Crime for one Nation, by 
ecret Stratagem or open Force, to attack ano- 
ther (as yet not known by any Exchange of 
good or bad Offices, nor engaged in Friendſhip 
and Alliance by Covenant or overt Act) only 
becauſe there is no common Power preſiding o- 
ver both, by which the other State, if attempt- 
ing any injurious Deſigns, might be reſtrain d 
and puniſhd. Which clearly proves againſt 
Mr. Hobbes f, that the Law of Nature is not al- 
together dumb even in a State of Nature: tho in- 
deed there is much greater Security of having 
this Law obey'd, under civil Government ; 
where the Power of the Magiſtrate is at hand, 
to compel thoſe who are wanting in returns of 
Kindneſs and Peace. But, notwithſtanding all 
this, thus much Prudence. ſuggeſts to us, that we 
ſhould not only provide, by a timely Defence, 
againſt the open and profeſs'd Malice of wicked 
Men; but that we ſhould likewiſe eſteem the 
Goodneſs of others, not infallible and immuta- 
ble. And to anſwer all theſe Ends, no ſuch 
univerſal Safeguard, as civil Society, could be in- 
vented or conceiv'd. EN | 
IX. Moreover, altho' the Law of Nature di- 
rect us, in caſe any Difference ariſe, to adjuſt 
it amicably amongſt our ſelves, or refer it to 
the Arbitration of others; yet neither thus 
would the common Peace be ſufficiently ſecured. 
For with the ſame Eaſe, that we diſpenſed with 
our ſelves in breaking the other natural Rules, 
we might alſo {light this of appealing to Arbi- 
trators, and ſo have immediate recourſe to 
Arms. Beſides, ſuppoſing two Men had by 


Conſent referr'd their Differences to a third 


| 5 M.. BAR B. NOTES on & VIII. 
- 2 This Paſſage is not to the purpoſe, reſpecting only Covetouſneſs: Our Author has expreſs'd himſelf more to the point, in 


his Abridgment De Officia Hom. & Civ. I. 2. c. 5.1.8. 


2 Ad. Nicomach. J. 4. c. 3. p. 46. C. Fi. Pariſ. 
4 De Repub. I. 2. p. 593. Ed. Mech. 


b Adherbal i Bell. Jugurth. c. 14. 
e De Cive, c. 3. ſap7. 


q De Cive, 6 bob, 1. 
ft De Cive, c. 5.1.2. 
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perſon; yet were either of the Parties diſſatisfied 
with the Decifion, it were no hard Matter for him 
to renonnce and reject it; in caſe he found his 
own Strength ſufficient to ſhelter him from human 
Puniſhment : eſpecially ſince the Arbitrator is not 
endued with any Authority and Command, by 
Virtue of which he might oblige the Parties to 
ſtand to his Sentence. Therefore, in a State of 
natural Liberty, Prudence will adviſe us, that we 
rely not too much on the bare Faith of others; 


but that we believe the Qbſervation of all Com- 


acts to be then beſt aſcertain'd, when either they 
are grounded on the mutual Advantage of the 
Parties, or when tis in our Power to force thoſe 
with whom we treat, to be juſt and honeſt. But 
where Perfidiouſneſs is encouraged by Hopes of 
Profit, and not reſtrain d by Fear of Puniſhment, 
there it were Madneſs to think, that bare Cove- 
nants ſhould be able to warrant our Safety. This 
appears from the Practice of all Nations; who 
when they break off their Alliance with one 
State, ſtrengthen themſelves with the Friend- 
ſhip of another: by which A& they do not pre- 


{ently condemn themſelves of Treachery, in thus 


ſecking for Protection to the Faith of others; 


but, in as much as Communities are chief 

guided by Intereſt, in fixing their Alliances, they 
do but ſubſtiture an advantageous League in the 
room of one which was either unprofitable, or 
dangerous. And tis under theſe Reſtrictions 
and Mirigations only, that we can any ways 
admit of Mr. Hobbes's à Poſition, that Covenants 
founded upon mutual Faith, in a State of Nature, 


are invalid. For tho' it be plauſibly enough ſaid 


by Livy Þ, that all Men are ambitious of being cre- 
dited ; and that, to repoſe Faith in them, is with 
 meſt Men a Tye upon their Fidelity; yet tis the 
ſafer Courſe, in a State of Nature, to think upon 
that vulgar Saying ; 


Tie yoluar” Are, amply “ ionmen, 
Theogn. ver. 830. 


Undone by Truſt; and by Diſtruſt preſerv d. 


X. Again, there is another reaſon why the 
Law of Nature cannot be able, of it ſelf, to 
enſure the Peace of Mankind. For this is the 
Caſe of narural Liberty, that each Man, as he 
places his Defence and Safety in his own proper 
Strength; ſo as to the means of obtaining that 
End, and the whole Management of his Actions, 
he purely conſults and follows his own private 
Judgment. And what a wide Difference there 
is between Men in this reſpe&, no one can be 
ſo ignorant, as not to have made part of his Ob- 
ſervation . Few there are of ſo happy and 


to eſtabliſb civil Societiss. 
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noble a Temper, as to have, at the ſame time, 
that piercing Sagacity, which may diſcern what 
is for the laſting Advantage of all Men in gene- 


ral, and of each in particular; and that Strength 


and Firmneſs of Soul, which may conſtantly 
purſue what has been prudently foreſeen, The 
greater Number are, on account of their natu- 
ral Dulneſs, impoſed upon by groſs Error, in 
the likeneſs of Reaſon. Others are hurried by 
the Violence of their Paſſions, whereſoever the 
Gratifications of Luſt, or the falſe Appearance 
of Advantage ſhall draw them. Now in ſo end- 
leſs a Diverſity of Opinions and Deſires, what 
Hopes can there be of Peace and Agreement : 
whilſt every Fool is as ſtrongly conceited of his 
own way, as the wiſeſt Man is convinced of 
his; and the former will no more ſabmit to the 
latter, than the latter will condeſcend to be in- 
ſtructed by the former? Since therefore Reaſon 
alone, according to the Tenor which we find it to 
hold in particular Perſons, is inſufficient to com- 
poſe theſe Differences in Judgment ; other Means 


are to be uſed, by which an agreeable Union and 


ker rag of Mind may, in ſome Degree, be ob- 
tain d *, | 

XI. In fine: altho' it be evident to all Men, 
that by breaking the Law of Nature they ex- 
ceedingly obſtru& their own Happineſs ( the 
Promotion of which depends on the Aſſiſtance 
of others) and bring many grievous Evils and 
Dangers on themſelves; tho Nature has like- 
wiſe imprinted it on the Minds and Conſciences 
of Men, that ſuch as act contrary to her De- 
crees, by lightly invading and harming their 


Neighbours, ſhall not, in the laſt Event, go un- 


puniſh'd ©: laſtly, tho" the Benefits that would 
redound to them from their obſerving natur 

Precepts, and the Evils which they incur by 
tranſgreſſing them, are a manifeſt Argument, 
that it is better for Men to live kindly and ſocia- 
bly, than otherwiſe: yet would not all this be 
enough to procure the ſettled Peace of Man- 
kind. And that, becauſe the Multitude act 
not by rational Motives, but by wild Impulſe 
miſtaking Paſſion for Reaſon ; chiefly throf 


the Fault of Cuſtom or Education, which 


ſtifle and ſuppreſs the Force of inward Re- 
flection. As alſo, becauſe the greateſt Part of 
Mankind are wholly intent upon the preſent, 
without any Care or Thought of the future; 
and are commonly moved by thoſe Objects 
which thruſt themſelves upon their Senſes, 
while thoſe of a higher and nobler Nature are 
too refined for their Affections, and too re- 
mote for their Defires. Whence it comes to 
paſs, that the dread of human Puniſhment is 
with too many more prevalent, than that of 


| | Mr. BAR B. NOTES on X, 

1 Mr. BRUYERE in his Character of Man, has this, Ifa Man ask why the whole World does not make one ſingle Na- 
« tion, nor ſpeak the ſame Language, nor live under the ſame Laws, nor agree in the ſame Uſages and Worſhip ? I anſwer, 
« that, conſidering the variety of Mens Humours, the difference of their Taſtes, and the contrariety of their Judgments, tis 
« ſtrange that even ſeven or eight Perſons can live amicably under the ſame Roof, within the ſame Compaſs, and compoſe one 


« ſingle Family. 


2 The latter part of this Period is taken out of our Author's Abridgment, De Officio Hom. & Civ. B. 2. c. 5. ſ. 8. 


a De Cive, c. 2. . 11. b L. XXII. 22. 
Extruite immanes ſcopulos, attollite turres, 
Cingite vos fluviis, vaſtas opponite ſylvas ; 

Non dabitis murum ſceleri.— . 


c Claudian, D. IV. Conſulat. Honor. v. 104. 


Let Floods ſurround, or Foreſts hem you in; 


Heap Rocks and Towers the vaſt Aſcent to win; | 
All Nature is too weak a Fence for Sin, 


divine 


| | 
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divine Vengeance; which yet ought to hold the 
ſovereign Place in our Fears. auſe, the Ju- 


ſtice of Providence is for the moſt part ſlow, and 


the Methods of it ſecret and retired 2: Which, 
with bad Men, is an Argument, that the Ca- 
lamities, which ſometimes attend Impiety, ariſe 
from other Cauſes b; eſpecially, when they find, 
that the worſt amongſt them often abound in thoſe 
things, which the vulgar take for the Meaſure and 


Standard of Happineſs, while the good are op- 


preſs d with many Afflictions, - ſufficient to per- 
ſuade the Wicked and Fooliſh, that Virtue has 
little Power, unleſs in making Men miſerable. 
Thus Plutarch © obſerves: When Judgment is im- 
mediately executed on a Crime, it flops thoſe Men in 
the Courſe of their Wickedneſs, whom Succeſs would 
have encouraged to proceed. For nothing does ſo 
much enfeeble the Hopes, and deject the Mind of the 
oppreſſed, as the Reſpite and Delay of divine Ven- 
geance; and nothing more increaſes the Cruelty and 
Inſolence of their Oppreſſors. And with this very 
Pruſpect it is, that the Wicked encourage and hearten 
themſelves in Villany ; that the Fruit of their Crimes 
they ſhall receive in Hand, but the Puniſhment in Re- 
wverfion, and at a great Diſtance from Enjoyment. 
It may farther be added, that the Stings of Con- 
ſcience, preceding a villainous Act, are not fo 
fierce and raging as thoſe which follow after, when 
what is once done, we find paſt our Skill to undo d: 
and that the Voice of Reaſon, which could not 


be heard in the hurry and tumult of our Paſſi- 


ons, when theſe once begin to cool and ſettle, 
will ſound moſt forcibly in our Breaſt e. In /ike 
manner, ſays the wiſe Author but now cited f, as 
Malefactors, when led to Execution, carry each their 
Croſs ; ſo does Sin, out of every Offence, frame its 
own Torments : that moſt ingenious Artiſt of a mi- 
ſerable Life ! ſuch as is not only confounded with 
Shame, but diſtracted with Horrors, Convulſions, 
Remorſe, and all the Tumults of a troubled Mind. 
But becauſe theſe inward Torments make no Im- 
preſſion ori Senſe, they have ſo much the leſs Effi- 
| towards reſtraining the growth of Wicked- 
neſs in others. Mr. Hobbes 8 is in the right, when 
he tells us, that Scarce any human Action can be 


aſſigu'd, which is not the beginning of ſo long a 
Chain of Conſequences, as our foreſight ſeldom reaches 
to the end of. The pleaſant and painful Accidents 
of Life are ſo firmly link'd together, that he who re- 
ceives the Pleaſure, is at the ſame time obliged 
( whether he apprehends it, or not ) to accept of the 
attending Pain. Thus the abuſe of Power is pu- 
niſo d by the Power and Violence of others; Intempe- 
rance, by Diſeaſes, &c. and theſe are what I call 
natural Puniſbments. Yet the generality of Men, 
either through defect of Judgment, or vehemence 
of Paſſion, are commonly hindred from giving theſe 
Conſiderations due weight. Wherefore there re- 
main d no way of laying ſo powerful a Reſtraint 
on human Corruption, as what is now afforded, 
ſince the Inſtitution of civil States. Plutarch h 
ſeems to have forgotten himſelf, when he cenſures 
Colotes for the following Aſſertion: They who firſt 
regulated Life, compoſed Laws, ſet up Governments, 
and Magiſtrates over Cities, and enforced Obedience 
to their Directions, were certainly the Perſons who 
deliver d us from Trouble and Tumult, and eftabliſh'd 
Peace and Safety in the World. Take away theſe 
Engagements; and we ſhould live like wild Beaſts, 
and hardly forbear to devour the next we meet. 
For that grave Writer, who reprehends this way 
of ſpeaking, could have no very deep Inſight into 
human Nature and Diſpoſition, if he imagin'd, 
that, upon reverſing the Laws of all civil Commu- 
nities, the Honour and Safety of Mankind could 
be preſerv'd by the wiſe Rules of Parmenides, So- 
crates, Plato, or Heraclitus. And, tho' we ſhould 
never ſo freely ſubſcribe to Ariſtippus's Boaſt i, 
who, when ask d, What Advantage Philoſophers 
had above other Men? replied, Were there a gene- 
ral Repeal of all Laws, we ſhould continue to live as 
regularly and peaceably as we do at preſent ; yet, 
what would become of the far greater Number ; 
who, if left to themſelves would fanſy Luſt and 
Paſſion the beſt Reaſon and Philoſophy ? Rather 
therefore, let this be the final Deciſion of the Caſe ; 


Qui ratione traduci ad meliora non poſſunt, metu 


contineantur k. *Tis fit, that they whom Reaſon 
cannot perſuade to do better, Fear ſhould reſtrain from 
doing worſe. © | 


+» *Tis an Obſervation of Ceſar, that Divine Providence, to frike Men with a deeper Senſe of Affiction, by a ſudden Change 
from proſperous Affairs, ſometimes grants to thoſe, whom it intends exemplarily to puniſh for their Wickedneſs, the more fortu- 


nate Succeſs, and the longer Enjoyment 5 Inpunity, De B. G. J. 1. c. 14. u. 5. 
E. d Curtius VIII. 2. Nature ſeems unkind in leaving Men under this 


De Sera Numinis Vindicta, p. 548. 


b 444d. Eccleſiaſt. viii. 11. 


great Weakneſs and Diſadvantage, that generally they conſider things leſs before they do them, than after 7 have done them. 
Plutarch De Ser. Num. Vindict. p. 775 E. When a Man, out of Avarice, Envy, Ambition, or ſenſual Delight, has commit- 
ter the 


ted ſome heinous Wickedneſi, and aft 


violent Thirſt of his Defire is cool d and appeas d, takes time to reflect, that what he 


proper d of Profit, Convenience, or Satigfaction in any kind, has left him utterly diſappointed, while the baſe Impreſſions and hor- 
rid Tyranny of Sin remain in full Force; muſt neceſſarily be brought to this Perſuaſion, that when for the ſake of empty Glory, or 


his miſerable Life with Shame and Diſquiet. 
b Againſt Colates, p. 1124. D. 


* * * 


in Heſych. De Vir. Illuſtr. 


leaſure, be broke through the moſt ſacred, moſt beautiful and a ues of Mankind, be at the ſame time, filled 
f Ibid. 


s Leviath. c. 31. towards the end. 
„ Quintil. Izſtit. Orat. l. 12. c. 7. 
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K Men only are a ſufficient Defence againſt the | x1. x11. Hobbes? Arguments anſwer d. 
Widckedueſs of Men. x11. A civil State, how defined. y 
11. To this End it is neceſſary that many ſhould | tv. In a Monarch, the Will of the Prince is the 
ſoin together. Will of the State. | 
111. Thoſe who join in this manner ought to agree in xv. Under other Forms of Government, according to 
their Reſolutions. the regular Courſe, the Community is con- 
Iv. The Difference between the Polities of Bees and cluded by the V.tes of the major Part. $ 
Men. | | XVI. This Rule admits of a Limitation. E 
v. An Union of Wills and of Strength neceſſary to a||*vi. Of Equality of Votes. 
civil State. XVII. Of Joining or dividing Suffrages. 
vi. This Union produced by intervening Cove- || 1x. How many Perſons at leaſt are requifite to a 
nants. | if ruling Council, | 
vn. The firſt Covenant, with the Decree following || 8x. Civis, or a Member of the civil State, who may 
upon it. 1 = properly be ſo term'd. 
vIII. The ſecond Covenant, giving the final Perfefi-) xxl. Subordinate Bodies, of how many kinds, 
| on to a civil Eſtabliſhment. XXII. Inveſted with what Rights and Privileges. 
1x. The Reaſon for which Hobbes will acknowledge i |xx111, Of unlawful Bodies, and Fafions. s 
but one Covenant. F{xXIV. The peculiar Duties incumbent on the Mem- 
x. This Reaſon inſulſicient. | | | bers of civil States. | 


T follows now, that we enquire more exactly this Nature. For tho we meet with a Story of 
into the inward Structure and _ Conſtitution two Dogs, that perform'd military Service a- 
of civil States. That Men therefore might gainſt the Americans ** ; and tho the Empe- 
render themſelves ſecure againſt the Wickedneſs ror of Ceylon, in his royal City of Candy, is 
of others, ſo far as the Condition of their Na- reported to have a Life-Guard, as it were, of an 
ture will admit, no other Expedient could have hundred Elephants, which go their rounds upon 
been invented but this, that each Perſon ſhould the nightly Watch, and are the publick Execu- 
provide a ſufficient Guard about him; by means tioners of Criminals: Yet many Men muſt join 
of which the Deſigns of others might appear ſo in teaching and training them, e er they can be 
dangerous in the Execution, that they would made fit for theſe Employments. It remains 
think it their ſafeſt Courſe, rather to refrain therefore, that againſt the Dangers which might 
than to engage, rather to keep the Peace, than be apprehended from Men, Men alone could afford 
to be the Challengers and Aggreſſors in a War. an agreeable Remedy, by joining their Forces toge- 
For the malicious Inclinations of Men, and their ther, by interweaving their Intereſts and Safety, 
ready Diſpoſition to their Neighbour's Hurt, and by forming a general Confederacy for their 

cannot any way be more effectually kept under, mutual Succour b. hos 
than by ſetting before their Eyes ſome preſent II. But it is manifeſt, that the joining toge- 
Danger, which muſt certainly fall on him that ther of two or three, or a few Perſons, muſt 
ſhall dare to aſſault another; and by taking a- neceſſarily prove inſufficient for this Defence; 
way all Hope and Proſpe& of Impunity. Now becauſe, then, the leaſt Addition, on the fide of 
ſuch a Defence or Aſſiſtance as this, can by no the Invaders would turn the Scales, and carry 
means be afforded by any fortified Place, whether them on to certain Victory; and therefore. 
it derives its Strength from Nature, or from would encourage and embolden them to begin 
Art: For to lie thus continually in Hold, is to the Aſſault, by promiſing not only Impunity, 
be a perpetual Priſoner ; nor would it be eaſy but Succeſs. So that to obtain the Security 
for a ſingle Man to defend his Poſt, But it he of which we are now in ſearch, ir is requiſite, 
let in others to help him, there will be a Danger that the Number of the Confederates be ſo 
from them likewiſe, and he will ſtand in need of great, as that the Advantage of a ſmall odds, 
a new Protection. Some kind of Aid might in- on the Enemy's fide, ſhall not viſibly determine 
deed be expected from Arms; but not to ſuch a the Iflue of the War; and conſequently, that 
Degree, as that one Perſon alone ſhould be able this League and Union be made by a conſidera- 
to promiſe himſelf any long Security from hence, ble Multitude. Hence Plato © demands ſuch 
againſt numerous Oppreflors. So too, the De- a Number of Subjects in his Commonwealth, 
fence which might be made by brute Crea- as ſhall be able to repel their Neighbours, when 
tures, is very flender and uncertain, ' and by no they prove Injurious, and to ſuccour them, when 
means capable of ſhielding us from Dangers of they are oppreſs d. From what has been a” 

| Mr. BaxBEYRACS NOTES on Chap. II. 1. 

n SeeMonTa1cN's Eſſays, B. 2. c. 12. p. 336. See alſo an account of the [land of Ceylon, by Robert Knox. Book IL 
Chap. I. to which may be added, that according toSTRABo, the antient Gaulli, in their Wars, made uſe of Engliſh Dogs, 


as well as thoſe of their own Country, . Lib. 4. p. 305. Ed. Amſt. ſee other Examples in Pliny, Hiſt. Nat. lib. 8. cap. 40. 

Poliæn. Stratag. Lib. 4. cap. 2. ſect. 16. Lib. 7. cap. 2. ſectl. 1. lian. Hiſt. Animal. Lib. 7. cap. 38. Pollux Lib. 5.1. 47. 

Ed. Amt. Spartian. in vit. Caracall. cap. 6. 8 

1 1 N Hiſt. Gener. Ind. Occid. 44, & 65. 5 d Comp. Hobbes De Cic e, c. 6. f s De LL. I. 5. p. 845. 
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636 Of the inward Structure 


this farther Remark may be drawn, that the juſt 
Meaſure of any State ought to be'taken from 
the Proportion it bears to the Strength of thoſe 
about it. And therefore thoſe Communities, 
which were heretofore look'd on as ſufficiently 
large, when Mankind was divided into a prodi- 


frame variety of diſtin Governments, are too 
f 


tele ſince the forming of mighty Empires. 
Fur, as Pliny obſerves a, Bodies, however high and 


touring, ſenſibly diminiſh, when ſet in Compariſon 


with thoſe that overtop them. . _ To 
III. To proceed: Tis no leſs neceſſary, that 
the Multitude united on this account, do agree 
about applying the means for the Attainment 
of the deſired End. For otherwiſe, how nume- 
rous ſoever they may be, yet if they conſent 
not in uſing the beſt Methods for effecting the 
common Security, - but reſolve to manage each 


his own Strength according to his own Fanſy, 


the Deſign will come to nothing: Becauſe, being 
divided in Opinions, and moving contrary ways, 
they will not help, but hinder one another. Or, 
co ſuppoſe the beſt, if they ſhould once happen 
to agree well enough about the Undertaking 
of a ſingle Action, either upon ſudden Impulſe, 
or upon Counſel and Deliberation, led on by 


the Hope of Victory, of Booty, or of Revenge 


(as may ſometimes be obſerved, in the mad Diſ- 
orders of popular Tumults b) yet afterwards, 


either by the Difference of their Tempers and 
Judgments, or by that Envy and Emulation, 


which is natural to moſt Men, or through 
Lightneſs and Inconſtancy, they will be fo torn 
aſunder, as that, for the future, they will have 


no manner of Inclination, either to afford their 


mutual Succour, or ſo much as to keep the Peace 


amongft themſelves e. And conſequently 


theſe united Bodies, which are form'd of a great 
Number of Perſons, are of all the moft un- 
likely to hold for any long time; unlefs they 
are kept together by ſome general Fear, reſtrain- 
ing them from quitting a Reſolution at their 


Pleaſure, which they have once by Agreement 


taken up. Whence it follows, that the bare 


Conſent of a Multitude, tho confirm'd by Co- 


venant, cannot give us that Security, which 
we now ſeek after; or, that tis not enough, 
for many Perſons to enter into a Confederac 

of mutual Aſſiſtance, and to promiſe on bot 

ſides, that they will direct their Strength, and 
all their Actions towards this End, and towards 
the common Good. But tis ſtill neceſſary, that 
ſome farther Tye be laid upon them, that they 
who have once conſented, for their general Be- 
nefit, to be peaceful and helpful to each other, 


may be hindred, by ſome Fear, from drawing 


back and diſagreeing, when they find their pri- 


vate Advantage claſhing with the publick. 


IV. For the Illuſtration of this Point, Hobbes 
7 examines ſtrictly the Nature of ſome inferior 
Animals, which after a ſort do appear like- 
wiſe” to maintain Society among themſelves ; 
of which kind, the moſt remarkable are the 
Ants and the Bees *. For theſe Creatures, 


>S Pave xr. c. 61. n. 2. 
Vices of the Athenian Commonwealth, J. 6. c. 45. 


| "3 De Cive, c. 5. |. 5, 


' Reaſon, neither ſee nor fanſy that they ſee 


Vid. Tacit. Anal. I. c. ** 


gage in Compact, and ſubmit to Government; 
yet by joining Conſent, that is, by deſiring and 
declining all the very ſame things, do ſo direct 


their Actions towards the common Good, as that 
their petit Confederacies are liable to no Diffe- 


rences or Diſſentions. Why it ſhould happen 


otherwiſe with Mankind, and why a conſidera- 


ble Multitude ſhould not be able to live amica- 
bly together for any time, without the Reſtraint 
of civil Authority, is a Queſtion not unworthy 
our Debate. The Reaſon then, for which the 
wiſe Appointment of Nature hath join'd theſe 


little Creatures, rather than others, in publick 


Bodies, ſeems to be this; that they continue all 
the Winter, and are ſtill nouriſh'd after their or- 
dinary manner, whereas moſt other Inſects, dur- 
ing that Seaſon, either periſh, or are preſerv'd 
without any external ſupply of Food. Now 
theſe Winter-Stores may be much more conve- 


niently brought together and laid up, if many 


join their Service, than if each labours aparc 
from all the reft. Whence tis evident, that the 
Communities form'd by theſe Creatures have 


a quite different End from that of human and 


political Societies; tho' we may diſcover in 
them ſome reſemblance of a Communion of 
Goods, whilft they labour all for the ſame ge- 


neral Stock, and afterwards do all receive their 


Maintenance from it. Hobbes offers this farther 
reaſon of the difference, that all the Govern- 
ment of theſe Animals is nothing but an univer- 
ſal Conſent, or, many Wills directed to the ſame 
Object, not one arbitrary Will, as in civil States: 
he means, that each of them, in particular, 
conſpires with the reſt to work together, and to 
treaſure up their Proviſion in the ſame Heap; 
and that all their Wills are not reduced into 
one ſovereign Will, as in politick Bodies; ſo 
that what a ſingle Ruler, or a governing Coun- 
eil determine, ſhould paſs for the Will of all in 
general. The main Cauſes why, in theſe Crea- 
tures, which live by the guidance of no ſupe- 
rior Faculty than Appetite and Senſe, che bare 
agreement of Inclinations ſhould be ſo laſting, 
and fo effectual, as to ſtand in need of no other 


Aſſiſtance, ſeems to be theſe that follow: 1. 


Men are continually in competition for Honour 
and Dignity, whereas theſe Creatures are not : 
And conſequently, that Envy, Hatred, and Emu- 
lation, which flows from this Spring amongſt che 
former, is not to be diſcover d amongſt the latter. 
2. The natural Appetite of the Bees, and that 
Faculty, which we may call the Judgment of 
their Senſes, are exactly uniform, and are car- 
ried on toward the publick Good, which in 
them differs not from the private. Mbatever 2 
not good for the Hive (as Antoninus d obſerves) 2 
not good for the Bee. To ſee their Hives full and 
flouriſhing, is their whole Wiſh and Deſire. But 
amongſt Men, So many Heads, ſo many Wits : and 
ſcarce any thing is ſook' d on as truly Good, 
which doth not afford the Poſſeſſor ſome what 
ſingular and extraordinary above his Neigh- 
bours. 3. Creatures, which have not the uſe of 


any 


Compare the Diſcourſe of Polybius, on the 
« L. 6. J 54. | | 
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any Defe& in the Adminiſtration of their com- 
mon Societies '; in as much as they erected 
them not with the Guidance of Judgment, but 
by the bare Inſtinct of Nature, and have not the 
Art of comparing them with others. Again, not 
one of the Bees ever entertains a Deſign of form- 
ing her Comb in any other, than the common 
ſexangular Figure; whereas, in human Polities, 
there are very many, who, thinking themſelves 
wiſer than their Fellows, are diſguſted with the 
preſent Condition, and are for introducing a 
Change in the Government. And according to 
the Difference of Judgments, ſeveral of thoſe 
projectors are for ſetting up ſeveral Models, or 
for reforming things each in his own way, the 
Confequence of which muſt be the Diſtraction of 
the State, and, in the Iſſue, a civil War. 4. 
Theſe Creatures, tho* they have ſome Uſe of 
Voice, in making known to one another their 
Defires, at leaſt, when their Affections are more 
warmly rais'd ; yet they want that Art of diſgui- 
ſing things in the falſe Colours of Speech, which 
is neceſſarily required to the diſturbing the Minds 
and Paſſions of Society: This being the Inſtru- 
ment, by which what is Good is repreſented, 
either under a greater or a leſs Degree of Good- 
neſs, than it really hath ; and what is Evil is in 
the ſame manner, either aggravated, or extenu- 
ated ; or, perhaps both are painted with a quite 


different Face from what they truly bear. But 


now, the Tongue of Man is often usd for a 
kind of Trumpet of War and Sedition ; which 
is able, not only to propoſe falſe Rules of living 
and of acting, but alſo, with fair Gloſſes and 
much inſinuating Language, to recommend 
them to Others, and thereby to render their 
Minds utterly averſe to the Genius of a peaceful 
and ſocial Life. On which account it was not 
without Juſtice ſaid by the Comedian of the 
eloquent Pericles, that he thunder d and lighten d, 
and confounded all Greece. 5. Irrational Crea- 
tures cannot diſtinguiſh between Contumely, or 
Contempt, and real Damage ; or rather, they 
have no Senſe at all of Contempt. Therefore, 
whilſt they find the Neceſſities of their own Bo- 
dies ſupplied, they commence no Quarrel with 
their Fellows. But of Men, thoſe are the great- 


eſt Diſturbers of the Commonwealth, who enjoy 
the greateſt Opportunity of being eaſy. Nor do 


they engage in Contentions about their Honour 
or their Reputation, till after they have gain'd 
an abſolute Victory over the Force of Hunger, 
or the Injuries of Weather. Laſtly, the Agree- 
ment of theſe Creatures is natural; but that of 


Men „ e that is, artificial, or rather 


moral; together by no other than moral 
Ties, which do not in the leaſt extinguiſh the 
natural Difference of Mens Inclinations, the 
Roughneſs of their 'Tempers, and the Power 
which they have of taking quite contrary Mea- 
ſures. To all which we may add this farther 
Conſideration, that in the Kingdom of the 


and Conſtitution of Civil States. 


Bees there is no ſovereign Authority pr p. ly 
ſo call'd (tho' this be the very Lif, — Soul 
of a Community) for which reaſon their Mo- 
narch is not arm'd with a Sting. And therefore 


tis the greater Miracle of Nature, that 


Rege incolumi, mens omnibus una; 
Amiſſo, rupere dem. 


Their Prince ſecure, one common Mind they bear; 
Bur, him once loſt, with wild Diſtraction jar 2. 


Yet here it ought to be well obſerv'd, that 
the Compariſon, >. 0 purſued, between the two 
Multitudes, one of Men, the other of Bees, hath 
been alledg'd to no other End, but to ſhew why, 


in a great Body of Men, deſtitute of the Advan- 


tages of civil Government, no long Agreement 
or good Underſtanding can reaſonably be ex- 
pected. But we would by no means be thought 
to inſinuate, as if theſe Inclinations, in which 
the Seeds of Diſcord are contain'd, were found 
to be of equal Force and Efficacy in each par- 
ticular Man ; or, as if ſound Reaſon did not, 
from the bare Conſideration of human Nature, 
ſuggeſt ſuch Arguments, as muſt engage and com- 
mand Men, rather than any other Animals, to 
follow Concord and mutual Kindneſs. And there= 
fore our Deſign in this Matter is not in the 
leaſt thwarted by a learned Author b, who 
hath undertaken to retort theſe ſix Reaſons of 
Mr. Hobbes, by ſhewing, that as Man naturally 
loves Honour, ſo Honour is the natural Reſult 
of good Actions; that he more perfectly un- 

ands the Force of the publick Good, in ſe- 
curing his own private Intereſt ; that he enjoys 
the Gift of Reaſon, which equally diſpoſeth 
him, as his Lot ſhall fall, to govern or to obey 3 
that he hath the Art of enlivening and adorn- 
ing his rational Faculty, by ſetting an Edge 
and a Grace upon it, with the moſt proper Ex- 
preſſions; that he apprehends himſelf to be un- 
der the Guidance kf] a Law, by the Power of 
which he diſtinguiſheth a down-right Injury, 
from a Damage offer'd without Injury ; laſtly, 
that Agreements made amongſt Men are not 
only ſtrengthen'd and confirm'd by Nature for a 
long Continuance, but do likewiſe receive from 
Art, as the Aſſiſtance of Nature, many Defences 
againſt leſs uncertain Dangers, and, by means 
of Writing, a Duration beyond the Age of Man. 
The Argument doth not at all affect ys, unleſs it 
could make out, that a numerous Body of Men, 
united under no common Government, might 
not be diſturb'd by a very few: As likewiſe, 
that all Men are judicious and wiſe, and do, 
after the cleareſt manner, apprehend the Dictates 
of ſober Reaſon, and have utterly diſabled all 
their evil Affections and Deſires. He cer- 
tainly erects a civil State upon no better than a 
ruinous Bottom, who makes too large Allow- 
ances to the Modeſty and Ingenuity of Man- 


The Government among ſuch Creatures is but pretended and Chimerical. See Algernon Sidney's Diſcourſe of ; 


Government, c. 2. f 8. 
by a kind of Miracle in Nature, the w 
DeClementia, L. 1. c. 4, & 19. 

b Bp. Cumberland de L. N. c. 2. f. 22. 
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eſpecially of the loweſt Rabble, by his own. 
V. But what that is which we may depend 
upon, as ſufficient for the long keeping together 


the Conſents and Inclinations of an united Mul- 


titude, will eaſily appear to one that throughly 
examines the common Bent and Genius of Man- 
kind. Now in this there are two Vices to be 
diſcover d, which eſpecially hinder any Num- 
ber of Perſons from long continuing in the 
ſame general Deſign. One is, the great Va- 
riety of Inclinations and Judgments, about diſ- 
cerning what is moſt expedient for the common 
End: To which there is join'd, in many Men, a 
Dullneſs of apprehending which, of ſeveral Means 
propos'd, is more advantageous than the reſt ; 
as likewiſe, the obſtinate Stubbornneſs in de- 


fending what they have once, right or wrong, 


happened to embrace. 'The other general Vice 
is a ſluggiſh Coldneſs in Buſineſs, and an Aver- 
fion to doing willingly what we know to be for 
our Intereſt ; when we are under no neceflary 
Force, which might drive us on, if we hung 
back, and oblige us, whether we will or no, to 
the Performance of our Duty. 'The former of 
theſe Evils may be remedied, by uniting in a 
perpetual Bond the Wills of all the Parties, or 
by ſo ordering things, that in all Affairs rela- 
ting to the common Good of the Society, there 
ſhould be but one Will to govern their Pro- 
ceedings. The latter, by conſtituting ſome 
Power, which ſhall be able to inflict a preſent 
and ſenſible Puniſhment, on thoſe who oppoſe 
or hinder the publick Benefit. Zully © bath 
a remarkable Saying to this Purpoſe : They ob- 
ſerve (ſpeaking of the Ariſtotelians) that even the 
Paſſion of Grief was not conſtituted by Nature, with- 
out cur great Uſe and Advantage ; that Men taken 
in Offences might be beartily troubled at the Correcti- 
on, the Reproof,, the Ignominy, which they undergo. 
For they, who can bear Infamy and Reproach with- 
out Concern, ſeem to have obtain'd the Privilege of 
finming with Impunity. | | 
Now the Union of Wills could not poſſibly 
be compaſs d in any of the following ways: 
Either that by a natural Conjunction the 
Wills of all the Parties ſhould be amaſs'd into 
one; or that one Perſon only ſhould exert his 
Will, and all the reſt ſuppreſs. theirs ; or that 
the natural Diſagreement of Inclinations and 
Contrariery of Defires ſhould by any means 
whatſoever be abſolutely taken away, and com- 
bined. in tual Harmony and Concord. 
The only Method then, by which many Wills 
may be conceiv'd as join'd together, is at leaſt 
this ; that each Member of the Society ſub- 
mit his Will ts the Will of one Perſon, or of 
one Council; fo that whatever this Perſon or 
this Council ſhall reſolve, in Matters which 
neceſſarily concern the common Safety, ſhall be 


deem'd the Will of all in general, and of each 


in particular. For when I have made over my 
Power to another, his A& and Choice is inter- 
preted as mine b. | 


a Tuſc. Queſt. I. TV. c. 20. 
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kind; and meaſures the Integrity of others, 


Book VII. 

So again, as tothe other Remedy propos 
tis impoſſible to conſtitute ſuch a Power as ſhal 
be formidable to the whole Multitude, by 1 0 
tural Means; that is, by transfuſing the re! 
Strength of all and each of them into on: 
Perſon, fo as to leave all the reſt utterly weal 
and impotent. But one Man can thus only be 
ſuppoſed to poſſeſs the Strength of ail, when 


the whole Body, and every particular Member, 


have obliged themſelves to uſe and apply their 
Strength, as he ſhall judge expedient. When 
this Union of Will and of Forces is once com- 
pleated, thence at laſt ariſeth what we call à 
Commonwealth, or civil State, the ſtrongeſt of 
all moral Perſons, or Societies. 

What hath been offer'd may perhaps be 
more diſtinctly underſtood, if we conſider, that 
by the Submiſſion of their Wills, made on the 
part of the Subjects, their natural Liberty of 
Choice is not extinguiſh'd ; by virtue of which 
they are ſtill able, de facto, to reſume what they 
once gave, and to deny and withdraw their 
Obedience which they promis'd: As likewiſe, 
that the Strength and Power of the Subjects are 
not by any natural Conveyance transferr'd 
really on the Sovereign, as if, for Inſtance, the 
Strength, which lay in the Shoulders of all the 
Subjects, ſhould be removed to the Princes 
Shoulders; and conſequently that both the Wills 
and the Strength of thoſe who are govern'd, 
are, as we may ſay, turn'd into the Scales, and 
render d conformable to the Governour's Plea- 
ſure, only by theſe two moral Weights, which we 
come now to examine. 'The firſt is taken from 
their own Act and Covenant, by which they 
engage their Allegiance : And this receives al 


poſſible Force from the Command of GOD, | 


and from the ſacred Authority of an Oath; 
both which are ſo much the more effectual in 
over-ruling Mens Minds, the more- carefully 
the Parties have from their Childhood been & 
ducated with good Diſcipline and Inſtruction, 
and the more Knowledge they have obtain'd of 
the Neceſſity and Uſefulneſs of civil Govern- 
ment. But they, who, through the extreme 
Pravity of their Mind, reſiſt the Force of this 
Weight, whilſt they either , fooliſhly imagine 
Government to be a Stratagem found out for 
the vexing and oppreſſing of all others, to ſatis- 
fy the tyrannical Pleaſure of a few ; or elle 
are overcome with a heavy Liſtleſsneſs, ren- 
dring them averſe to the voluntary Performance 
of what their Duty requires ; theſe, we ſay, are 
drawn to obey their Superiors, by that other 
Weight which we have ſtill in reſerve ; that is, 
by the Fear of Puniſhment, and by external 
Compulſion, Farther, ſince he who compels 
Another, ought to ſurpaſs him in Strength, and 
ſince that Strength, by which Governours ex- 
ceed the Force of private Perſons, ariſeth from 
hence, that the Subjects are ever ready to apply 
their united Power, as they ſhall be commanded ; 
hence *tis evident, that the Ability, which Ru- 
lers have to compel and reſtrain evil and dilo- 


b A good Man ſubmits his own Judgment and Choice to the Governour of the 
Univerſe, as good Subjects do to the Laws of the State, Arrian. Epictet. J. I. c. 12. p. 118. 
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bedient Subjects, is owing to the Obedience of 
the Good. Now, that the greater Part of a Na- 
tion's Strength ſhall always be in the Hands of 
the Sovereign, tis eaſy for him to effect ; 
provided that he firſt obtain'd his Crown by 
lawful Means, and that he expreſſeth any tolera- 
ble Care and Endeavour towards the Diſcharge 
of his Truſt. For as he may ever reaſonably 
hope, that the Majority of the Subjects will be 
mindful of the divine Command, and of their 
Oath of Allegiance and Fealty ; ſo tis indeed ever 
the Intereſt of the larger and better Part of the 
People, that the State ſhould remain ſecure and 
undiſturb'd, that the lawful Government ſhould 
be maintain'd in its due Privileges and Autho- 
rity. But beſides all this, Governours have 
ready at Hand certain uſeful Engines, which 
afford a vaſt Addition to their Power; ſuch 
as are good Fortreſſes and a ſtanding Force, 
engaged to the Prince by more than ordinary 
Ties; by means of which Aſſiſtances, a Multi- 
tude, how numerous ſoever, may be reduced to 
Obedience, eſpecially if they want Arms, and 
are ſcatter d at a wide Diſtance, through the 
ſeveral Parts of the Country; and in caſe the 
Sovereign uſeth due Caurion, to hinder his Peo- 
ple from bandying into Factions. 

VI. That Union, which we have been 
thus explaining, may be more throughly appre- 
hended, we are to know, that many natural 
Perſons, before they cloſe into one moral Per- 
ſon, whatever they act, and whatever Obliga- 
tions they take upon themſelves, they act and 
undertake in their ſingle Capacities, ſo that the 
Number of the Actions and Obligations is equal 
to the Number of the natural Perſons. And tho 
often, when we would denote many indepen- 
dent Men, we uſe the Word Multitude, which 
ſeems to imply ſome kind of Unity; yet if we 


| conſider more exactly, this Term is not one of 


thoſe which we call collective Words, or ſuch as 
ſignify an united Body, compoſed of many 
Individuals, as thoſe other Names of an Army, 
a Navy, an Aſſembly, a Senate, and the like ; but 
really imports no- more than a bare Number of 
things in general, without ſpecifying whether 
they be 41 the ſame or different kinds, whether 
they be united or diſpers d. And therefore, pro- 
perly ſpeaking, a Multitude of Men is not one 
compound Body, but many ſeparate Perſons, 
each of which hath his own Judgment, and his 
own Will to determine him in all Matters that 
ſhall be propoſed. For which reaſon, if we 
thus conſider a Muititude, and then abſtract it 
from the particular Man, of whom it conſiſts, 
we cannot aſcribe to it, in this general Notion, 
any one Action diſtin& from thoſe of the private 
Perſons, or any peculiar Pivilege or Right. 
Hence ſuppoſe a Man to be in a Multitude, or 
other Men about him, not join'd 
in a common Society ; ſhould moſt, or ſhould all 
the reſt of theſe perform any Act, or engage in 


any Compact, while he alone enters his Diſſent 


to the Buſineſs, or, negatively, doth not any 
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way approve or partake of it, the ſaid Act or 
Compact ſhall on no account affect his Perſon. So 
that, on the whole, to join a Multitude, or 


many Men, into one compound Perſon, to which 
one general Act may be aſcribed, and to which 


certain Rights belong, as tis oppoſed to particu- 


lar Members, and ſuch Rights as no particular 
Member ean claim ſeparately from the reſt; tis 
neceſſary, that they ſhall have firſt united their 
Wills and Powers by the Intervention of Cove- 
nants; without which, how a Number of Men, 
who are all naturally equal, ſhould be link'd to- 
gether, is impoſſible to be underſtood. 

VII. The Nature and the Number of thoſe 
Covenants, by the Mediation of which a civil 
State is compacted, may be diſcover'd by the 
following Method of Enquiry. Let us con- 
ceive in our Mind a Multitude of Men, all na- 
turally free, and naturally equal, going about 
voluntarily to erect themſelves into a new Com- 
mon- wealth: Here it will be neceſſary, firſt of 
all, that they covenant each with each in par- 
ticular, to join into one laſting Society, and 
to concert the Meaſures of their Welfare and 
Safety, by the publick Vote (tho', in a Com- 
pact of this Nature, tis the moſt uſual way, for 
particular Perſons, to reſerve to thernſelves the 
Liberty of departing, if they ſhall ſee fit .) 
This Covenant may be made either abſolutely 
or conditionally, The firſt is done, when a 
Man engageth himſelf to ſtick to this Society, 
whatever Form of Government ſhall afterwards 
be approved of by the major Part: The latter, 
when the Perſon engaging adds this Clauſe, 
provided fuch a Form ſhall be introduced, as is 
agreeable to his private 2 Farther, 
when this Covenant is to be tranſacted, tis re- 
_ that all and each of them give their Con- 
ent. He that ſhall diſagree, tho he may hap- 
pen, for ſome time, to continue in the ſame 
Place with the reſt, yet ſtands without the 
Bounds of the riſing State, nor is obliged by the 
Vote of his Fellows, tho the greater Number, 
ſo as to be under any Neceſſity of joining him- 
{elf ro the new Eſtabliſhment ; but he remains 
under his natural Liberty, in which it ſhall be 
lawful for him to provide for his private Secu- 
rity, according to his own Meaſures. But after 
ſuch a Society, repreſenting the firſt Rudiments 
and Beginnings of a State, hath been united in 
the manner deſcribed, it is then farther neceſ- 
fary, that a Decree be made, 2 what 
Form of Government ſhall be ſettled amon 
them. For before this Point is adjuſted, tis im- 
poſſible they ſnould take any regular Step to- 
wards maintaining the Safety of the Publick. 
Now when Matters are come to this Iſſue, they 
who join'd themſelves in the Society upon ab- 
ſolute Terms, ſhall, if they deſign to continue 
longer in the Place where the Society is fixed, 
be bound by the Agreement of the Majority, 
to acquieſce in the Form eftabliſh'd, tho their 
own Opinion more incline to ſome other Model. 
For, by adding no Exceptions to the Covenant, 


Mr. Le clere 7 in his Additions to Morer!'s Dictionary, at the bottom of the Article of calvin) ſays, That 
Princes who have but a moderate ſhare of Integrity, may be almoſt ador'd by their Subjects. ; 


5 dee hereafter in B. 8. c. 11. f. 2. 
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they are preſum'd to have, in this reſpe& at 
leaſt, ſubmitted to the Will of the greater Num- 
ber; from whom it can with no manner of rea- 
ſan be expected, that they ſhould quit their own 
Judgment, to comply with a few that obſtinately 

out. But on the other hand, they who 


entred themſelves in the Society upon Conditi- 


ons, unleſs they expreſly conſent to the Govern- 
ment reſoly'd upon, ſhall not become Members 
of the new State, nor be concluded by the Vote 
of the Majority. | 
VIII. After the Decree hath paſs d, to ſettle 
the particular Form of Government, there will 
in be Occaſion for a new Covenant, when 
Re rk or Perſons, on whom the Sovereignty 
is conferr'd, ſhall be actually conſtituted ; by 
which the Rulers, on. the one — engage them- 
ſelves to take care of the common Peace and Se- 
curity, and the Subjects on the other hand to 
yield them faithful Obedience; in which like- 
wiſe is included that Submiſſion and Union of 
Wills, by which we conceive a State to be but one 
Perſon. And from this Covenant the State 
receives its final Completion and Perfecti- 
on. But now, if the Form eſtabliſh'd ſhould 
happen to be a Democracy, this latter Covenant 
doth not ſo manifeſtly appear; becauſe the ſame 


| Perſons are in different reſpects Sovereigns and 


Subjects: Whereas every Covenant requires two 
diſtin& Parties. Nor doth the different Reſpect 
ſeem a ſufficient Diſtinction; as, for Inſtance, 
when the ſame Titius is ſaid to be a Father, a 
Son, a Husband, a Son in Law, a Father in 
Law, a Merchant, Ec. for here if this Titius, as 
a Merchant, ſhall promiſe any thing to the fame 


 Titins, as a Father, there is no Covenant in the 


We are therefore to underſtand, that, in 


a popular Government, the particular Members 


and the Sovereign Aſſembly are not only diſtin- 
guiſh'd by different reſpects, but are r ly diffe- 
rent Perſons (tho' not of the ſame kind) who 
have diſtin& Wills, diſtint Acts, and diſtinct 
Rights from each other. For the Will of parti- 
cular Men is not immediately the Will of the 
People; nor can what particular Men ſhall 
happen to do, be conſtrued as the People's Acts, 
or vice versd. Again, particular Men neither 
enjoy the Sovereignty, nor any Part of it, but 
tis Iodg d in the Body of the People. For to 
have a Part of the Sovereignty, and to have a 
Vote in that Aſſembly in which the Sovereignty 


reſides, are two different things. So that hither- 


to there ſeems to be no reaſon why we may not 
ſuppoſe a Covenant to paſs 
Aſſembly, and the private Members of the State. 
One thing indeed there is, which may be urged, 
with ſome Colour, to the contrary: Tis, that — 


a Covenant would be of no manner of Uſe; be- 


cauſe each Man by giving his Conſent to the 
ſetting up of a acy, is, at the ſame time, 
preſumed to have ſubmitted his Will to the Will 


of the major Part; and beſides, the Love 


that he hath for his own Perſon and For- 
tunes, ſeems to lay a ſufficient Neceſſity on any 
Man to labour with his utmoft Ability for the 


between the general 
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publick Good, with which his own private Wel- 
fare is inſeparably united. However, altho' it 
may not perhaps be altogether jo neceſſary 
in Democracies, as in other Governments, that 
this Covenant, or mutual Engagement for per. 
forming the reſpective Duties of Sovereign and 
Subject, thould be openly and expreily made ; 
yet tis abſolutely requiſite, that we iuppoie it 
to have paſs d by tacit Agreement. For whether 
we look on the firſt Decree, for the Eſtabliſh. 
ment of the Democracy, as the bare Act of many 
Wills conſpiring in one Deſire, or as the Cove. 
nant of each Man with each, to this Purpoſe, 
I will ſubmit my Willtoa general (ſc mbly for us all, 
pon Condition you will do the like : Yet from all 
this, thus ſtrictly conſider d, there can no other 
Obligation ariſe, but what follows, that every 


Perſon ſhall be bound to acquieſce in this par. 


ticular Form of Government, 1o long as tis not 
alter d by univerſal Conſent. But now the Sub- 
jects in a popular State are certainly under a 
farther Obligation. For firſt, each Member is 
bound to ſtand to ſuch Decrees and Commands 
as ſhall proceed from the general Aſſembly ; and 
then again, they are engaged, every one in 
particular, to contribute each his utmoſt Service 
to the State, and to prefer the publick Go d to 
his own private advantage. Otherwiſe, on 
what Pretence ſhould any Man be punith'd, for 
not giving Attendance at the publick Councils? 
Since then ſuch an Obligation is evidently dif- 
cover d, there muſt of Neceſſity be ſome 'rinci- 
ple whence its Origin is derived; and this can 
be nothing elſe but the Covenant of which we 
have been now diſcourſing” 

But, if the Society agree to ere& an Ariſto- 
cracy, or a Monarchy, then this latter Cove- 
nant is far more viſible. For upon creating the 
Senate, or the Prince, both Parties interchange 
their mutual Faith, and mutual Performances 
thence ariſe, as their neceſſary Duty. In as 
much, as after the Sovereignty hath been once 
conferr'd and receiv'd, the Prince or the Senate, 


no leſs than the Subjects, ſtand bound to diſ - 


charge certain Offices, with which they were 
not before concern'd : 'The People, before the 
paſſing of this Covenant, being no more en- 
gaged to obey one Man, or one Council of Men, 
than that Man, or that Council of Men were 
engaged to undertake the Care of the Publick. 
But now, from what Principle could this mutual 
Faith and Obligation to Duties, which were not 


required before, take their Riſe, but from Cove- 


nant ? | | 
What we have hitherto deliver'd, concerning 
the two Covenants, and the one Ordinance or 


Decree, may be illuſtrated by that Account, 


which Dionyſus Halicarnaſſæus gives us of the 
firſt Settlement of the Monarchy in Rome. For 
here, firſt of all, a Number of Men flock toge- 
ther, with Deſign to fix themſelves in a new 
Seat; in order to which Reſolution a tacit Co- 
venant, ar leaſt, muſt be ſuppoſed to have paſs'd 
amongſt them. After this, they deliberate about 
the Form of Government, and that by Kings 


2 In Thucydides, a Member of a Democratical State, unacquainted with publick Affairs, is ſtyl'd an uſeleſs Citizen, 
I. 2. c. 40. Ed. Oxon. Socrates's Diſpute with Charmides in Xenophon, Memorab. J. 3.p. 486. B. II. in the * 
| +3 ing 


. 
4 bl l 


e ww Ay £m ca e wa ww aa A£x©= oo 


ww e Wok 


QC Ae cc AR © GH . w wu „r 


. Ge eto MD :e !‚‚—‚‚ h 3 . d ˙ 


l 1 "=" n 


= 
OED 


VII, 


e Wel- 
tho' it 
ceſſary 


85 that 


or Per- 
en and 
made ; 
pole it 
'hether 
tabliſh- 
F many 
Cove. 
urpoſe, 
us all 
om all 
) other 
C every 


is par- 


tis not 
le Sub- 
inder a 
Nber is 
unands 
/ 3 and 
one in 
Service 
od to 
ie, on 
1d, for 
uncils? 
ly dif- 
Frinci- 
his can 
ch we 


Ariſto- 
Cove- 
ng the 
change 
mances 
In as 
n once 
Senate, 
to dif- 
* were 
Ye the 
re en- 
Men, 
n were 
ublick. 
mutual 
ere not 


Cove- 


erning 
ince or 
count, 
of the 
For 
toge· 
a new 
it Co- 
paſs d 
about 
Kings 


Citizen, 
inning. 


being 


Chap. IL and Conſlitution of Cizil States. 641 


being preferr'd, they agree to inveſt Romulus 
with the ſovereign Authority. And this holds 
too in the Cale of an Interregnum, during which, 
the Society being held together only by the 
prime Compact, it is frequent to enter the De- 
bate about the Frame and Model of the Com- 
mon-wealth a. | * 

We ought carefully to obſerve, that this 


Method of producing and conſtituting a civil 


State, by the means of two Covenants and one 
Decree, is the moſt natural, and what agrees in 
general to every kind of Government. Vet 
a Monarchy may ſometimes happen to be con- 
ſtirured by one Covenant alone; as ſuppoſe 
many Perſons, without any antecedent Agree- 
ment amongſt themſelves, ſhould at the ſame 
or a different time, each Man for his own Per- 
ſen only, ſubject themſelves to a ſingle Maſter, 
almoſt in the tame manner as an Army, which is 
form'd out of Strangers and Mercenaries, who 
come from all Parts to offer their Service. So 
again, they who join themſelves to a Commu- 
nity already eſtabliſh'd, have need of one A- 
greement only, by which they, on their own 
part, petiticn to be admitted into the State; and 
on the other part they who repreſent the State, 
upon Sccurity given for their Obedience, admit 
and receive them. ; 

it would be an unjuſt Suſpicion, in any Per- 
ſon, to imagine that what we have offer'd about 
thete Covenants, in making them the Cauſe and 
Foundation of a civil State, is purely our own 


arbitrary Fiction; becauſe the firſt Riſe of moſt 
Govrnments is unknown, or at leaſt we do not 


certainly apprehend them to have been compoled 


and cemented after the manner here deſcribed. 
For tis certain every State once had its Begin- 
ning 2. But now, before the fixing of an 
State, the Perſons, of whom it was to conſi 
could not be united to each other, by the ſame 
Ties as they are after the State is actually ſet 
up; nor could they yet be ſubje& to thoſe, to 
whom afterwards they owe Subjection. And 
ſince we cannot underſtand, how either this U- 
nion, or this Succeſſion could be made, without 
the Covenants or Agreements before mentioned, 
it is neceſſary that the {aid Agreements muſt 
tacitly at leaſt have paſs'd in the Inſtitution of 
Common-wealths. Nor is there any thing to 
hinder, but that the Original of ſome things, not 
committed to the Monuments of 'Time and Hi- 
ſtory, may be traced out by the Diſquiſitions of 
Reaſon. | 


IX. It may be worth our while, on this Oc- 


caſion, to examine with particular Strictneſs the 
Os of Mr. Hobbes, who, in the Generation 
O 


States, acknowledgeth no more than one 


Covenant of each Man to each Man; frequent! 
repreſenting and declaring, that there paſſe 
no Covenant between the - Prince, or the 


Senate, and the Subjects. Indeed, we may 
eaſily gather from the Deſign of his Books of 


Policy, which is clearly diſcover'd in the Levia- 
than, the Reaſon that put him upon this Aſſertion. 


2 See the Debate of the Perſian Nobles in Herador. Thalia, p. 121, Oc. and of Brutus and his Aſſociates, 
in Dionyſ. Halicarn. I. 4. | : Mr. Buddeus (in his Practical Philoſophy, Part 2. &. 4. f. 
13 5 4.) ſays, that Philoſophy teaches us the ſame concerning the Origin of States; but, if we conſult Hiſtory, we ſhall 
ſearce find one Example of any State that has been form d by ſuch expreſs Compatis. And indeed (as Mr. Tirins remarks, 
Ober v. LV.) the firſt Covenant and the general Decree relating to the Form of Government, had nothing to do with 
the Eſtabliſhment of all Civil Societies, not even of thoſe that appear'd the earlieſt in the World, which (as I have 
oblery'd in the firſt Note on the ſeventh Section of the preceding Chapter) plainly owe their Riſe to the Cunning and 
Management of ſome ambitious Mind, e eee by Force. In that Caſe, Subjects did not make any Covenant among 
them ſelves, but only treated every one for himſelf, with him to whoſe Government they ſubmitted: And much leſs, 
hai the new Comers, who afterwards join'd themſelves to ſuch Society, when there was already an acknowledg'd 
Sover:ign, any Buſineſs to treat with any other elſe but him, as our Author himſelf owns. As for thoſe, who after- 
wards join d themſelves ſeveral of em together with an Intention to leave the Independency of a State of Nature, 
and to form a new Civil Society; we muſt acknowledge, that they were oblig d to engage themſelves, the one towards 
the other, for ever to unite their Forces together for their mutual Preſervation and Security. But beſides, that this 
Covenant was rather tacit than expreſs; it was only made but for a Time, and in view of a ſecond, with reſpe& to 
which it was what Scafo/ds are with reſpe& to the Structure they ſerve for the bulding of. So that we may ſay, that 
the reciprocal Covenant between Sovereign and Subjects is what properly conſtitures a State: A Covenant which is 
the Foundation of all Government, tho' it is often only tacit. 7 : 25 

It is not at all to be wonder'd at, ſays Mr. Locke excellently well, in his ſecond Treaiſe of 
Civil Government, Chap. vii. Se&. 101, Ge. that Hiſtory gives us but a very little account of Men 


that liv'd together in the ſtate of Nature; the Inconveniency of that Condition, and the want of Society no 


* ſo oner brought any number of them together, bur they preſently united and incorporated, if they deſign d to 
continue together. And if we may not ſuppoſe Men ever to have been in the Stare of Nature, becauſe we hear not 
much of them in ſuch a State, we may as well ſuppoſe the Armies of Salmanaſſer and Xerxes were never Children, 
© becauſe we hear nothing of them till they were imbodied in Armies. Government is ever antecedent to Records, 
and Letters ſeldom come in among People, till a long Continuation of Civil Society has, by other neceſſary Arts 

provided for their Safety, Eaſe, and Plenty. And then they begin to look after the Hiſtory of their Founders,and 
to ſearch into their Original, when they have our-liv'd the Memory of it. For *tis with Commonwealths as with 
particular Perfons ; they are commonly ignorant of their own Births and Infancies ; And if they know any thing of 
* their Original, they are beholden for it to the accidental Records that others have kept of it. And thoſe that we 
have of the beginning of any Policies in the World, excepting that of the Jews, where God himſelf immediately 
* interpos'd, are all either plain Inſtances of ſuch a Beginning as I have mention'd, or at leaſt are manifeſt Foot- 
* ſteps. He muſt ſhew an Inclination to deny matter of Fact, who will not allow that the Beginnings of Rome and 
* Venice were by the uniting together of ſeyeral Men free and independent of one anther, among whom there was no 
* Superiority or Subjection: And if Joſeph Acoſta's Word may be. taken, he tells us (Lib. 1. Cap. 25.) chat in many 
* parts of America there is no Government at all : There are great and apparent conjeFures, lays he, that theſe Men, ſpeaking 

* of thoſe of Peru, for a long time had neither Kings nor Commonwealths, but liv'd in Troops, as do this Day in Florida, 

* the Cheriquanas, thoſe of Brazil, and many other Nations, which have no certain King, but as occaſion requires either 

in Peace or War, they chooſe their Captains as they pleaſe. And I hope thoſe who went away from $parts with 

* Palantus mention'd by Juſlin, Lib. III. Cap. IV. will be allow'd to have been free Men independent of one another, and 

to have ſer up a Government over themielves, by their own Conſent. See Algernoon Sidney upon Civil Government, 

Chap. III. Sect. XXV, XXXIII. 8 
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His principal Aim was to oppoſe thoſe ſeditious 
and turbulent Spirits, who in his time labour d 
to bring down the regal Power to their own 
Model, and either utterly to extinguiſh, or to 
render it inferior to the Subjects. To cut off 
from theſe Men their ordinary Plea for Rebel- 
lion, which was, that there is a reciprocal Faith 
between the Prince and the People, and that 
when the former departs from what he en- 
gaged by Promiſe, the latter are releas'd from 
their Obedience; as alſo to hinder reſtleſs and 
factious Perſons from interpreting every Action 
of their Prince, which ſuited not with their own 
Humour, as a Breach of his Faith ; he reſolves 
to deny that there is any ſuch thing as a Cove- 


nant between Subjects and their Sovereign. 


And having undertaken to maintain, that every 
Monarch, properly and truly ſuch, hath an ab- 
ſolute and unlimited Power; it follow'd of 
courſe, that he ſhould exclude all Covenants 
or Compacts from this Affair, becauſe theſe ſeem 
to be the chief Inſtruments of reducing Authority 
to Bounds and Rules. But now, although it 
highly concerns the Intereſt of Mankind, that 
the regal Power ſhould be kept ſacred and in- 
violable, and be ſecured from the impertinent 
Cavils of thoſe buſy Deſigners, who are always 
plucking at it; yet this Conſideration doth by 
no means make it. neceſſary for us to deny what 
is as clear as the Light, and to acknowledge no 
Covenant, in a Caſe where there is certainly 
a mutual Promiſe for the Performance of Duties 
not before required. Whilſt I voluntarily ſub- 
je& my ſelf to a Prince, I promiſe Obedience, 
and his Protection: On the other hand, 
the Prince, when he receives me as his Subject, 

promiſeth his Protection, and engageth my O- 
bedience. Before this reciprocal Promiſe, nei- 
ther was he bound to p me, nor I to obey 
him, at leaſt by any perfect Obligation. And 
who will pretend to ſay, that an Act of this kind 
doth not fall under the Head of Covenants? Nor 
is this Covenant uſeleſs, becauſe they, who by 
their own free Choice appoint a King over them- 
ſelves, ſeem before-hand to. have entred into an 
Agreement for the advancing ſuch a particular 
Perſon to the Throne. For as the bare Election, 


without the Acceptance of the — elected, 


confers on him no Power over the r ſo tis 
plain enough, from the Nature of the Buſineſs, 
that they who freely put themſelves under the 
Power of another, deſire he ſhould, in the Ex- 
erciſe of that Power, purſue the End for which 
it was given him: And that he receiv'd the Power 
on'this Condition, that thoſe who conferr'd it on 
him ſhould not, by his means, miſs of their Aim. 
They who create a Sovereign therefore, as they 
at the fame time promiſe whatever the Nature 
of Subjection requires; ſo, on the other part, 
engage him to endeavour the procuring of 
thoſe Benefits, for the ſake of which civil Go- 
vernments are introduced. And what can we 
call this but the entring into Covenant ? 


X. Nor, upon admitting this Covenant be. 
tween Prince and People, do thoſe Inconye. 
niences, to which Mr. Hobtes ſeems to have had 
an Eye, neceſſarily follow. This indeed is com- 
mon to all Covenants, that they lay upon Men 
an Obligation ro ſome certain Performance, 
But then, there is the greateſt Difference imagi- 
nable between thoſe Covenants, in which one 
of the Parties doth, at the ſame time, put him- 


ſelf under Subjection to the other, and thoſe, in 


which neither Party requires, with reſpect to the 
other, any Superiority or Command. 'T hus the 
Right of a Maſter over his Servant, at leaſt over 
ſuch an one as freely enters into that Condition, 
depends upon Covenant ; and in the ſame man- 
ner the Authority of a Father over him that of- 
fers himſelf to be adopted, and the Command 


of a General over his mercenary Troops. And 


yet this doth not hinder, in the leaſt, but that in 
all theſe Caſes there is a Right of governing 
on the one fide, and an Obligation to Obedience 
on the other: Nor may the Party in Subjection 
throw off the Yoak, when his Superior's Com- 


mand proves diſagreeable to his own Humour », 


For, in all theſe Covenants, which do not 
include a Submiſſion of Will and of Strength, 
ſome certain Duties are ſpecified, to be mutually 
perform'd on the inward Principle of Conſci- 
ence ; and when either Party refuſeth volunta- 
rily to fulfil his Engagement, there remains no 
Redreſs, but either from War and Violence, or 


from the Compulſion of their common Lord. 


But in Covenants, where one of the Parties is 
made ſubject to the other, the latter may, as he 
thinks fit, preſcribe what ſhall be done by the 
former ; and hath likewiſe a Power of forci 

his Compliance, in caſe of Refuſal ; whereas the 
former Party cannot, on any account, be faid 
to hold the like reciprocal Power over him. 
Wherefore .a Governour cannot be tax d with 
Breach of Covenant, unleſs he either utterly 
abandon all Care of the Publick, or take up the 
Mind and Carriage of an Enemy towards his 
own People, or manifeſtly, and with evil De- 
ſign, recede from thoſe Rules of Government, 
the Obſervation of which was, by the Subjects, 
made the neceſſary Condition of their Obedi- 
ence. And tis very eaſy for one in Authority 
to avoid and eſcape all thoſe Imputarions, pro- 
vided he will but conſider, that the higheſt of 
mortal Men are not exempt from the common 
Laws which attend their Fortune and Condition, 
and that as Pliny b obſerves, No Prince was 
ever bimſelf deceiv'd, who had not before deceiv'd 


others. Laſtly, that Prince muſt either be ex- 


tremely vicious, or extremely weak and impo- 
litick, who cannot ſo order Matters, as that it 
ſhall be always the Intereſt of the Fester or the 
ſtronger Part of the People to ſee him preſerv d 
in his Perſon and Government. And it may be 
a ſtrong Motive to him, to apply his beſt Endea- 


vours towards the compaſſing this good End, if 


he barely reflect on that Saying in Livy c; 


G 2 Xiphilin. Epit, Dion. in Neron. 4l Sovereign Force and Authority, when conferr'd by à private Perſon, paſſeth imme- 
ately from the Giver, and holds good againſt him in the Hands of the Receiver. | b Paneg. C. 66. in fin 
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Chap. II. 


Is jt to be imagind,that any People, or ſo much as any 
ſingle Man, wilt continue longer thar they needs muſt, 
is a Condition which is grievous aud micaſy to their 
Mind ? If then the Majority of the People find 


it their Intereſt to ſtand by their Prince, and to 


defend the publick Adminiſtration as lodg'd in 
his Hands ; as they cannot but do, if he guide 
his Councils with Juſtice and Wiſdom, then his 
Fortune reſts upon a Bottom. He that can- 
not compaſs thus much is fitter for any other Im- 
ployment, than for Sovereignty and Command. 

XI. Let us proceed to weigh more particu- 
larly the Reaſons urg'd by Mr. Hobbes in favour 
of his Opinion. And here, firſt of all, we think 
ir very inconvenient, that he ſhould go about 
to derive the Obligation of Subjects towards 
their Sovereign, from ſuch a Covenant by which 
each Man obligeth himſelf to each of bis Fellows, that 
he will not reſiſt the Will of that Perſon, to whom he 
hath yielded himſelf to be govern'd Ua. Indeed, 
they who have agreed amongſt themſelves, to 
confer the Sovereignty on a certain Man, are 
preſumed to have agreed likewiſe, that they 
ſhould all ſubmit their own Will to his Will; 
or, that, in the Management of the Common- 
wealth, his Will ſhould repreſent the Will of 
them all. Nor is it unuſual to ratify ſuch a 
Conſent about conferring the Sovereignty, as 
alſo the Terms under which it is conferr'd, by 
the mutual Covenants and Oaths of the Peo- 
ple. Yet to agree about inveſting ſuch a Per- 
ſon with the Government, and to confirm their 
Inveſtiture by interchanging their Faith one 
with another, are two different things. But to 
go farther, there's no Abſurdity in ſuppoſing, 
that Subjects ſhould mutually engage their Faith 
to yield Obedience to their common Prince ; as 
we know, there are ſuch Covenants in which 
all engage for each, and each for all. Yet 
there is no Neceſſity, but that this may entirely 
be omitted, and in Fact tis ſeldom practis'd. 
When a Stranger is incorporated into a State, 
he ſwears Allegiance to the Sovereign : But he 
is now here required, ſo far as we can diſcover, 
to contract with the other Subjects about paying 
this Allegiance. Laſtly, it would be a thing of 
very dangerous Conſequence, to build our Ob- 
ligation to our Prince on a Covenant with each 
of our Fellow-fubjects, which would import as 
follows, I transfer my Right upon the King for your 
{ake, that you for my ſake may transfer your Right 
pon him alſo. For at this rate every Subject will 
ſeem to make the Obedience of every other 
Fellow-ſubject the neceſſary Condition of his 
own: And conſequently, if any one happens to 
violate his Engagement, all the reſt ſtand re- 
leas d from theirs. And this Reaſon alone ſhews 
what Neceſſity there is that each Subject ſhould 


b 1bid. C. 6. ſ. 13. 


2 De Cive, c. 5. ſ. 7. 
4. Zonaras, Part 


See Judges IX. 54. 1 Sam. XXXI. 
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be bound to his Sovereign in his own Perſon. 
without any Dependence on the Obedience of 
others ; to the end, that how uneaſy ſoever one 
or two perhaps appear under their Confinement 
the Sovereign may make uſe of the united 
Strength of all the reſt, in reducing the Rebelli- 
ous to their Duty. | 

No leſs incongruous is that Aſſertion of Mr. 
Hobbes to this Purpoſe; That the Obligation to obey 
the ſupreme civil Power doth not ariſe immediately 
from the Covenant, by which particular Perſons give 
up all their Right to the State ; but only mediately 
from hence, that without Obedience the Right of S- 
vereignty would have been vain and — 
and, by Conſequence, no Commonwealth would have 
been form d b. What need of this winding and 
turning, when he might have gone on in the 
ſtraight Road ? 'The Reaſon, which moved him 
to this Poſition, is certainly idle and frivolous. 
He proceeds upon a tacit Suppoſal, that things 
agreed to by Covenant cannot lawfully be re- 
fuſed ; whereas a Prince may lawfully command 
his Subject, what the Subject may as lawfully 
diſobey; as if the King ſhould order me to kill my 
ſelf, or himſelf, or my Father, though judicially 
condemn'd: Wherefore, in his Opinion, the 
Obedience of Subjects is to be drawn from ſome 
other Principle, than from any Compact with 
the Sovereign. But now, we maintain, that the 
lawful Power of the Prince, and the Duty of 
the Subjects do exactly and compleatly anſwer 
one to the other: And therefore we deny, that, 
in any Caſe, the Subject can lawfully refuſe what 


the Prince lawfully enjoins. For he can lawful- 


ly enjoin no more, than what really is, or, at 
leaſt, is judg'd to be agreeable to the End for 
which civil Communities were firſt eſtabliſhed. 
If either, through evil Deſign, or through un- 


wiſe Counſels, he attemps any thing contrary 


to this End, the Act ſhall on no account be e- 
ſteem'd lawful. But whether the Subjects may 
reſiſt all ſuch unreaſonable Injunctions, is pro- 
perly another Queſtion, and ſhall be diſcuſs'd in 
another place. Mr. Hobbes's Inſtances are of no 
weight in this Point. For, if the Prince might 
lawfully, command any of thoſe Actions, which 
he mentions ; that is, if the Performance of ſuch 
a thing, by a Subject, ſhould ſeem conducive 
to the Good of the Commonwealth, the Sub- 
ject could not lawfully refuſe to comply c. 
And, on the other fide, if the Commands were 
void of all Juſtice and Reaſon, and the Subje& 
ſlain for not performing them ; no Man in his 
Wits will ſay, that ſuch an one was lawfully put 
to Death. 

As to what he affirms in the ſame Chapter d. 
That the Right of a Sovereign is conferr'd on 
him by the People, in the way of Donation; 


III. reports, that when Theophilus the Emperor upon the 


Loſs of a Battle, ſtood almoſt benumm'd with Fear, and would not ſtir out of the Field; Manuel, with his Sword 
drawn, accoſted him to this Purpoſe, Unleſs you folow me, I am reſovl'd to kill you on the ſpot ; for "tis better you ſhould 


loſe your Life, than that you ſhould fix a Mark of the higheſt Dilgrace on the Roman Stare, 


falling into the Hands of the 


Enemy. At which Threats the Emperour, with ſome Unwillingneſs, awaken'd from this Lethargy, and following 
his Guide, got off ſafe. The Poet Quint. Calab. I. 13. obſerves, 


A Prince ſhould rather „al amongſt the Brave, 


A Seck. ult, in fin. 


Than wear the Badges of @ Royal Slave. 


this 
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this is not fo much as conſiſtent with his own 
Notions. Donation: he himſelf allows = to be 
the transferring of Right from one Party to ano- 
ther, without the like Return. But now when 
a Prince is inveſted with the Sovereignty, there 


is a mutual transferring of Right, or a recipro- 


cal Promiſe. The Subjects engage to be obedi- 
ent, the Prince to take care of the Common- 
wealth, to which Duties neither of them ſtood 
bound, before this Act paſſed between them. 
For, as before the Government was conferr'd on 
ſuch a Perſon, the reſt of the Society might have 
oppoſed or reſiſted his Command, though they 
afterwards appoint him for their Sovereign; ſo 
he on his part, if they had demanded his Care 
or Protection, might likewiſe have reſiſted them; 
that is, might have denied thoſe Performances, 
8 things which they had no Right to require of 

m 

XII. The other Set of Reaſons, which he 
makes uſe of to overthrow all Compacts 
between Frince and People, will appear to be 
no leis weak than the former. In the firſt 
place, he undertakes to prove that democratical 
States are conſtituted, not by Covenants between 
each Man and the whole People, but between 
each Man and each Man. His Argument is : 
© Becauſe, in every Covenant, the Parties cove- 
© nanting muſt exiſt antecedently to the Cove- 
© nant it tel Whereas before the Settlement of 
© the State, the People cannot be faid to exiſt, as 
© being not one compound moral Perſon, but 
© only a Multitude of Individuals. And then 
© again, after the State is ſettled, to enter into 
©. ſuch a Covenant would be to no Purpoſe ; 
© becauſe the Will of the People includes in it 
© the Will of any private Subject, to whom the 
© People muſt be ſuppoſed, in this Caſe, to en- 
© gage their Faith; ſo that they may releaſe 
© themſelves when they pleaſe, and, by Conſe- 
© quence, are actually free. But now tis mani- 
feſt, that there's a Medium between theſe Suppo- 
fitions. Before the Settlement of the State, 
many Men are not indeed a People, that is, a 
democratical Community : 'Therefore no Cove- 
nant can be made with them as ſuch. And fo 
too, after the State is ſettled, a Covenant of this 
Nature would in one ſenſe be in vain ; that is, 
*twould be in vain, for one or two particular 
Subjects, to make a private Compact with the 
People about the publick Adminiſtration: For he 
that hath once given his Conſent to the intro- 
ducing a Democracy, is preſumed to have there- 
by obliged himſelf to obey ſuch Decrees, as ſhall 
proceed from the Majority of the People ; which 
Obligation muſt needs ſuffer Prejudice from an 
particular Covenant. But, ſtill in the very AQ 
of conſtituting a popular State, a mutual Cove- 
nant may, and really doth, paſs between the 
People and the private Members ; the Nature of 
which we have already explain d. A Man might 
argue, with juſt as much Reaſon and Conſe- 
quence, that a Husband cannot poſſibly have en- 
tred into any Covenant with his Wife : Becauſe 


before Marriage ſhe was not his Wife ; and af- 


ter Marriage, twould be in vain to come to a 
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Covenant ; the Woman's Will being then put 
under Subjecton to the Man's. Whereas in the 
very Act of taking or chooſing fuch a Woman 


for a Wife, a Covenant might paſs between the 


Parties. Epicurus's Fallacy about Death was 
a piece of Sophiſtry much of the fame Strain, 
as tis recited and confuted by Lactantius d 
When we are in Being, Death is not; and when Death 
is in Being, we are not: Therefore Death ſign ies no- 
thing to us; or, Death and we have nothing to do 
with each other. What a nice Cheat was this upon our 
Underſtandings ? As if we fear d Death when tas 
once over, aud had taken away our Senſes with it ; 
and not rather fear d to die, by which Act our Sen es 
are thus taken from us ! For there is a certam Point 


of time, when we ſeem to be gone, and yet Death js 


not quite arrived. And bere's the miſerable Moment, 


when Death begins its Being, and we conclude ours. 


But farther, ſhould a Man contend with 
never ſo much Earneſtneſs, that he cannot in 
democratical Governments, conceive ſuch a 
Compact in his Mind, or that he judgeth it 
utterly uſeleſs ; yet he cannot fairly take Oc- 
caſion thence to exclude it from other Forms, 
where thoſe who command, and thoſe who 
obey, are really and naturally different Per- 
ſons. For here certainly a mutual Covenant 
is required, by which the former engage to 
undertake the Care of the Publick, and to 
make the Safety and Welfare of the People 
the chief Law of their Actions ; and the latter, 
again engage to yield Obedience. Hence *tis 
evident, what Judgment we ought to make of 
that other Aſſertion laid down by Mr. Hobbes 
that, becauſe the particular Members of the S- 
ciety, not by any Compatt-with the People, but by pri- 
vate Covenants between themſelves, are bound to ac- 
quieſce in every Act of the People; they are, by the 


ſame Cov-nants, bound to acquieſce in that Act of 


the People, which transfers the Sovereign R:ght of 
the State upon a Senate, ir upon a Monarch. For tis 
no good Conſequence to ſay; if the general Af- 
ſembly of the People agree to transfer the ſu- 
preme Command on a Senate, or on a King, par- 
ticular Perſons are bound to ſtand to their Reſo- 
lution ; therefore there pafſeth no Covenant be- 
tween the People, who transfer the Right, and the 
Nobles, or King, on whom it is transferr'd. 

He has ſtill an Argument behind, of as much 
Strength and Weight as the reſt. He tells us, that 
a King, though elected by the People, cannot by 
the ſame People be obliged to any Performance; 
becauſe immediately upon his Election the Peop/? 
are diſſolv d, and loſe the Exiſtence they had as 
one Perſon ; for which Reaſon the Obligation di- 
rected towards them as one Perſon, doth like wiſe 
periſh and is diffolv'd. Now, what he fixeth here 
for the Baſis of his Opinion, that the Obligation 
towards any Perſon ceaſeth, the Perſon himſelf 
being taken away; is to be underſtood of thoſe 
Caſes only, in which, either the Perſon is extinct 
by a natural Death, or that Quality expires in 
which alone the Obligation was founded. But 
when a free People transfer the Government on 
a King, neither do themſelves die in a natural 
Senſe, nor is the King's Obligation founded in 
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that Quality of the People, which denominated 


them a free State; but in that by which they 
reſolve to be, for the future, a Society of Men 
under a ſingle Governour. As a Suitor who is 
engaged by Covenant to a young Woman, can- 
not after the Marriage hath been conſummared, 
except againſt the Contract, on pretence that 
his Obligation is expired, becauſe ſhe is not a 
Virgin now, as ſhe was when the Covenant was 
made. For the Obligation of a Suitor was nat 
founded in the Quality of Virginity ; but he 
contraſted with a Virgin in order to her chang- 
ing her Condition to that of a Wife. Up- 
on the conſtituting a Monarch, the People are 
diſſolv'd in this reſpe& only, that the ſupreme. 
Authority doth no longer reſide in a general 
Aſſembly ; but they are by no means diffoly'd 
into a looſe Multitude, not united by any mu- 
tual Bands: For they ſtil] continue one Society, 
held together by one Government, and by their 
original Covenant amongſt themſelves. 'The 
whole of the Matter therefore is this ; Mr. Hobbes 
impoſeth upon leſs intelligent Readers, by the 
ambiguous Signification of the word People. In 
Democracies, the People denotes the whole Bo- 
dy of Men, who, in different reſpects, govern 
and are govern'd a. But who will venture to 
affirm, that an Obligation towards a People in 
this latter Senſe, or as they are ſubject to a 
Monarch, or to a Senate, may not continue and 
ſubſiſt, tho? contracted whilſt they were yet free, 
but in order to their future Subjection, and in 
certain proſpect of it? To conclude, Mr. Hobbes 
himſelf elſewhere b expreſly aſſerts, that God 
was made the King of the Fewiſh People by 
virtue of a Covenant between him and them. 
And how then can he pretend, that there is 
no Covenant between a mortal King and his Scib- 
jects? A little before he delivers the direct con- 
trary : When a Man, ſays he, ſubmits himſelf to 
his Conqueror, he is bound by as neceſſary an Obli- 


| gation as thetrueſft Subject; for a Contract, lawfully 


entred into, can't fairly be broken or tranſgreſs'd *. 

XIII. By the means of theſe Covenants then 
a Multitude of Men are ſo united and incorpo- 
rated, as to form a civil State; which is conceiv'd 


| to exiſt like one Perſon e, endued with Under- 


ſtanding and Will, and performing other parti- 


2 Vd. Hobbes de Cine, c. 13. f. 3. 
— — Sparſa ac diſſina moles 
In Corpus wultumque colt, & rege ſub uno 
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cular Acts, diſtin from thoſe of the private 
Members. Again, as tisdiſtinguiſn'd and known 
from the ſame Members by one general Name 

d, ſoit hath peculiar Rights and ſeparate Pro- 
perties, which neither particular Men, nor 
many in Conjunction, nor all together, with- 
out him in whom the ſupreme Authority reſides, 
can make any Claim or Pretences to: And laſt- 
ly, it hath peculiar Actions proceeding from it, 
which private Perſons can, on no account, af- 
ſume or — to themſelves. So that the 
moſt proper Definition of a civil State ſeems to 
be this, It is a compound moral Perſon, 
* whoſe Will, united and tied together by thoſe 
* Covenants which before paſs'd among the 
* Multitude, is deem'd the Will of all; to the 
End, that it may uſe and apply the Strength 
© and Riches of private Perſons towards main- 
* taining the common Peace and Security e. 
Mr. Hobbes hath given us a very ingenious 
Draught of a civil State, conceiv'd as an artificial 
Man: © In which the Sovereign is the Soul, as 
giving Life and Motion to the whole Body; 
the Magiſtrates and the other Officers, artificial 
1 Tue 3 Rewards and Puniſhments, faſtened to 
the Seat of Sovereignty, and by which every 

© Member is moved to the Performance of its 

particular Duty, the Nerves which do the ſame 
in the Body natural; the Meaith and Riches of 
particular Members are the Strength ; Salus 
© Populi (the People's Safety) its Buſineſs ; Coun- 
© ſellors, by whom all things needful for it to 
know are ſuggeſted to it, are the Memory; Equity 
© and Laws an artificial Reaſon; Concord is Health, 
© Sedition Sickneſs, and civil War, Death. Laſtly, 
© the Pacts or Covenants, by which the Parts of 
© this Body politick are cemented together, re- 
© ſemble the divine Hat, or the Let as make Man, 
© pronounced by GOD in the Creation f. 
Whence we may gather, by the way, that Jo- 
crates * was in the wrong, when he affirm'd 
the Form of Government to be the Soul of the State, 
having the fame Force and Power as the Mind 
hath in the Body. Whereas the Form of Go- 
vernment is rather the ſame in the State, as in a 
human Body, the Structure and Diſpoſition of 
the ſeveral Parts and Members. 


c Statius Achil. 1. 1. v. 457 58; 
— — A wild and ſhapeleſs Maſs * 
Aſſumes a Figure and a comely Grace; 

Under a Monatch's Reign » —— | 


d Vid. L. 1. & $« 1. 6. I. 1. D. De Divi/. Rerum, & L. 2. t. 4. I. 10. f. 4. D. De in Jus vocando, &. L. 3. t. 4. 1.7. L. 1 
D. Quod cujuſcunque Uni verſ. Nom. & L. 48. t. 18. 1.1. . 7. D. De Quæſtion. Add. Senec. de Beneficiit, I. 6. c. 19, 20 


© 


For that Definition of Dion. Pruſeus (in Boryſthenic.) A State is a Multitude of Men living together, in the ſame 
Place, under the ſame Laws, we may perhaps hereafter find Occaſion to examine; it being founded on the Maxims 


of Grecian Policy. Nor hath Apaleius much better Succeſs when he defines the Plaronic Commonwealth, as the moſt 
perfect Model of Government, in the following manner; from the Authority of Plate himſelf ; & State is a Union 
or Conjunction of many Men, amongſt whom ſome govern and ſome are govern d, but all agree and mutually affift each other, guide 
themſelves in their Duty by the ſame Laws (ſuch s are good and juſt) and have accuſtom d themſelves to live within the 


fame Walls, and to have the ſame Inclinations and Averſions in all things. 


f Leviath. Proem. 
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id. Hobbes de Cive, c. 35, 49: E 
This Definition is a little intricate, and as Mr. Titius 


2 Fd. Hobbes 15d. c. 20. 2 
obſeryes (Obſeru. DLVII.) confounds the Sovereign with 


the State. The State indeed is a Body of which the Sovereign is the Head, and · the Sujects the Members. Our Author has 
here too blindly follow'd Hobbes*s Definition de Give, Cap. V. 5. 9. ; 


2 Areopagit. p. 245, & Panathenaic. p. 450: But it ſee 
overnment, and that oarreie ſignifies here only Civil Government in general, which as our Author 


form of 


himſelf allows in the following Chapter, Sect. 1. is the Soul of the State. 


thing in his Remarks on Wa{fus's Tranſlation, which led 
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ems to me, that Iſocrates is not ſpeaking there of the 

Mr, Hereius has lately obſery'd the ſame 

our Author into this Miſtake, Fa 1 | 
XIV. The 
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XIV. The State in exerting and exerciſing its 
Will, makes uſe either of a ſingle Perſon, or of 
a Council, according as the ſupreme Command 
hath been conferr'd, either on the former, or on 
the latter. Where the Sovereignty is lodg'd in 


one Man, there the State is ſuppoſed to chooſe 


and defire whatever that one Man (who is pre- 
ſumed to be Maſter of perfect Reaſon) ſhall 
judge convenient ; in every Bufineſs or Af- 
fair, which regards the End of civil Govern- 
ment, but not in others. For Inſtance, if a 


Prince declare War, if he make Peace, or enter 


into an Alliance, this is interpreted as the Will 
and Act of the State a: But not if he eat, or 
drink, or ſleep, if he marry a Wife, or if he 
be guilty of any Vice or Diſorder. So that we 
may form a Diſtinction between the publick Will 
of the Monarch, repreſenting the Will of the 
State, and the private Will of the ſame Mo- 
narch, which he uſeth like any other Man , 
in the Proſecution of his perſonal Affairs. 
Hence there naturally ariſeth this Queſtion, 
Whether if he, in whomthe publick Will reſides, 


wills otherwiſe than he . to do, and conſe- 
e 


- quently fins in the Exerciſe of this publick Will, 
the Action, which proceeds from a Will thus de- 
praved, is to be look'd on as the Action of the 
State? For every Perſon, who ſubmitted his 
own private Will to that of the Prince, is ſup- 
to have done it with this Intention, that 

the Prince ſhould will nothing, but what ſhould 
be juſt in it ſelf, and advantageous to the Pub- 
lick. Here it ſeems reaſonable to pronounce, 
that an Action, proceeding from the Abuſe and 
Corruption of the publick Will, is in it ſelf 
a publick Action, or the Action of the State; be- 
cauſe perform'd by the Sovereign, as conſider d 
in that Capacity. 'Thus if a King or a Senate 
ordain evil Laws, execute wrong Judgment, 
appoint unfit Magiſtrates, or undertake unjuſt 
Wars, that A& in all theſe Inſtances is certainly 
publick. As when a Coachman overturns, the 
Action is his as a Coachman, tho' as one un- 
s$kilful or negligent in his Art. But then in the 
Court of Conſcience no Man is accountable 
for fuch an Act, unleſs he contributed poſitively 
and effectually towards its Production. There- 
fore Subjects are not charged with the Faults of 
the Government, nor they in a Senate or ruling 
Council, who diſſent from any ſuch Propoſal, 
and are outvoted by the reſt. But the Inconve- 
niences, which innocent Subjects ſuffer on ac- 
count of theſe publick Crimes, are to be rank'd 
amongſt thoſe general Evils to which human 
Narure, in this Condition of Mortality, lies ne- 
ceſſarily expos'd ; and which we muſt therefore 
endure with the ſame Patience as we do extreme 
Drought, or immoderate Rain, and thoſe other 
Misfortunes which we ſtyle naturally Evil. 
Though there are ſeveral things, which Expe- 
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rience ſhews to have a very great Virtue and 
Efficacy towards the preventing of theſe Incon- 


veniences; as fundamental Laws, good Edu- 


cation and Diſcipline, and above all, the Pre- 
cepts of Religion. 

It follows on the other hand, that whatever 
any particular Perſon, or many together, or 
all, without the King, ſhall will or do, beſide 
or contrary to his Authority or Command, not 


only in Buſineſs of the latter, but alſo of the 


former kind, ſhall not in the leaſt be look'd on 
as the Will or the Action of the State, but as a 
private Will, or a private Action: Nay, there 
ſhall be ſo many diſtinct Wills, and ſo ma- 
ny diſtinct Actions, as there are particular 
Men concern d in the willing, or the doing 
thus or thus. And the ſame Jud ment is to be 
paſs d on that which ſingle Men, or a Number 
of Men ſhall attempt by their own private Mo- 
tion, without N N or Order from that go- 
verning Council, in which the ſovereign Power 
reſides. Therefore amongſt the Opinions which 
encourage Sedition, and which tend to the diſ- 
ſolving the inward Frame and Structure of any 
State, eſpecially of a Monarchy, Mr. Hobbes » 
reckons this for one, that the Vulgar arenot able 
rightly to diſtinguiſh between a State, or People, 
and a Multitude. A People or a State makes but 
one Perſon, having one Will, and performing 
only one and the ſame Action. Neither of which 
can be ſaid of the Multitude of Subjects oppoſed 
to the Prince or ſovereign Council. But what 
he affirms afterwards, that The People rule in every 
State, comes to nothing through his idle Affecta- 
tion of overmuch Nicety. For the Word People 
muſt import one of theſe two things; either the 
whole State, or the Body of the Subjects. In 
the former Senſe tis ridiculous Tautology, the 
People, that is the State, rules in every State : in 
the latter Senſe tis abſolutely falſe, the People, as 
diſtin&# from the Prince, rules in every State. As 
for that which follows, In Monarchies the People 
govern; becauſe the People, by the Will of one Man, 
exert their own; he ought rather to have ſaid 
more plainly thus : In a monarchical Government 
the Will of the Prince is ſuppoſed to be the Will 


of the State. Nor can that Paradox, Rex ef! Pc- 


pulus, The King is the People, be explain'd in any 
other Senſe than this. His other Remarks are 
true enough ; as, that the Vulgar always ſpeak of 
a great Number of Men, as of the People, or the 
State, and are wont upon Occaſion to ſay, the 
State hath rebell'd againſt the King, which is 
impoſſible ; and that the People or the State, 
deſire and refuſe what is deſired or refuſed by 
ſome troubleſome diſcontented Mutineers ; un- 
der the Name and Colour of the People, anima- 
ting the Members of the State againſt the State, 
the Subjects againſt the Sovereign. 


Mr. BARBEYRAC'S NOTE on F. x1V. 


Provided firſt, that he act with Knowledge, and not thro' Error, nor thro' any raſh Motion, which for a 
time deprives him of the Uſe of his Reaſon ; and, ſecondly, that he don't violate the Fundamental Laws of the 


State. Titius Obſerv. 559. : 
2 Euripid. Supplic. v. 1188, Cc. 


b De Cive, c: xii. ſ. 8. 


Tis fit Adraſius ſwear; 
The King and Lord of Greece ſhall ſwear for all, 


XV. But where the ſupreme Authority is con- 
ferr d on a Council made up of many Perſons, 
each of whom retains his own Will; the Que- 
{tion firſt to be determin'd is, What Number of 
theſe Perſons, agreeing in the ſame Reſolution, 
ſhall repreſent the Will of the Council, and by 
Conſequence of the State? For otherwiſe, as 
no Man is bound to follow another's Judgment 
rather than his own, unleſs he hath ſubjected his 

Will to the Will of the other Party; ſo tho' a 
Man enter into Society with others, in order to 
the directing their Buſineſs by the common 
Vote, yet if by expreſs Condition he reſerve to 
himſelf the Privilege, that he, will not be 
oblig'd to any thing to which he doth not give 
his Conſent, the Decrees of the Majority ſhall 
not in the leaſt affect him, or force his Com- 
pliance. Thus there are Bodies incorporate, in 
which each Member hath a Negative, and by it 
can render the Conſent of all the reſt void and 
ineffetual *. Yet, if a Perſon abſolutely 
refuſeth to hearken to Reaſon, and out of mere 
Stubbornneſs oppoſeth thoſe who are in the 
right Opinion, he may be expell'd the Sociery, 
as a Nuiſance ; or, in ſome Caſes, may be 
brought to farther Puniſhment. For tho here 
he is not bound to follow the Act of the greater 
Part by his own precedent Covenant ; yet he is 
under the Obligation of a general Law, which 
commands him to ſhew himſelf friendly and 
eaſy to others, and, as a Part, to conform him- 
ſelf to the good of the whole a. It muſt be 
confeſs'd, that in Meetings of this kind, e- 
ſpecially when conſiſting of a great Number of 
Perſons, Buſineſs is never diſpatch'd without 
much Difficulty, and many times falls and comes 
to nothing, by reaſon of the Difference of Mens 
Judgments, and the impregnable Obſtinacy of 
{ome Tempers. And, according to the ordina- 
ry Courſe, if any Perſon hath once abſolutely, 
and without Terms of Exceptions, united him- 
ſelf to any Society or Aſſembly, in as much as 
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he cannot require, that all the reſt ſhould be 
govern d by his Vote, or that they ſhall omit 
what ſeems neceſſary or profitable for them, in 
Deference to one diſſenting Member; he is, at 
the ſame time, preſum'd to have oblig'd him- 
ſelf to the acknowledging and ratifying all Re- 
ſolutions, which the major Part ſhall have 
ſettled. For if he looks on this as any Hardſhip, 
he ſhould haye put in his Exception to it, when 
he firſt treated about his Admiſſion into the 
Society. But it would now betray a Spirit un- 
reaſonably proud and troubleſome, to think 
himſelf wiſer than all his Fellows. If a Man 
ſo far perſiſt in his Opinion, as to be uneaſy, 
becauſe he cannot force it upon the whole Com- 
pany, he is at his liberty to quit the Union in 
which he was before engaged. But twould be 
high Injuſtice for a Perſon, when he had been 
out-voted, to follow the Example of thoſe we 
find deſcribed in the Hiſtorian b. Every one of 
them, ſays he, taking it beinouſiy that his oun Opi- 
nion was not followed, applied himſelf more negli. 
geutly and heavily to the common Buſineſs ; nay, re- 
Joyced upon any ill Succeſs or Miſcarriage, that he 
might have Occaſion thence to boaſt among ſt thoſe of 
his own Party, and demonſtrate that there could be no 
other Gauſe of the Diſappointment, but the lighting 
his particular Advice. Hence, according to %s re- 
gular Courſe, the Votes of the Majority in Aſſem- 
blies have the Force and Virtue of a general De- 
cree ; not becauſe there is any Neceſſity of this, 
by the Appointment of Nature, but becauſe there 


is hardly any other poſſible means of tranſacting 


Buſineſs amongſt Numbers c: Tho' it ſome- 
times happens, that a Propoſal more for the 
Benefit, or the Honour of the State, may be re- 
jected, when the Authors cannot form a Party 
ſtrong enough to carry it. For in theſe general 
Eſtabliſhments, for the ordering of human 
Affairs, which often admit of ſo great Variety, 
ſince *twas not poſſible for Men to invent ſuch 
a Method, as ſhould be free from all manner of 


5 XV. 


Every one knows, that in Poland the Oppoſition of a ſingle Member breaks up the Dier. See Hartknoch de Polons 
Lib. II. Cap. I. Se&. 15. The States of Holand likewiſe obſerve this Maxim, when they have any Affair of great 


Importance to be debared. See Mr. Hertius's Note. 


2 See alſo Grotius Lib. ii. Cap. 5. Se&.17. & La ccontinuation des 


enſoes diverſes de Mr. Bayle, Pag. 14. 


Cronovius, in a Note upon the Place I have juſt quoted of Grozius, adds the following Reſtrictions to this Maxim 
of the Plurality of Voices. Firfl, That the Point in Debate be determin'd by fair Voices, that is, that there be no 
Combination among the Members, and that the Majority of 'em, before they enter the Aſſembly, have not agreed 


to carry ſuch a particular Opinion. Secondly, That the Majority of the Aſſembly be not 


ſuſpected Perſons, who, 


according to the eſtabliſh'd Laws and Cuſtoms, ought not to be in the Buſineſs that is debating, that they may not 
be Judges in their own Cauſe. Thirdly, That the Matter in Debate be not contrary either to Divine Laws, or to 


Reaſon. Fourthly, That it does not deſtroy the 


changing, without Neceſſity, the Form of the Government. 


Fundamental Laws of the State, and that it does not tend to the 


Fif-hly, and laſtly, That it be not in the leaſt prejudi- 


cial to the Rights of particular Perſons, nor to the Privileges and Antient Cuſtoms eſtabliſh'd for the good of 


the Publick. 


a On which Subje&, we may add the Argument in Father Pauls Hiſtory of the Council of Trent, 
4. p. 788.) that the French were not bound by the Decrees of the Council, havin 
the Judgment of the Parliament of Paris is alſo produced, and runs to this effe 
* whole Body is then, indeed, transferr'd on the major Part, when the Cauſe affe&s all in common, 


(J. 
proteſted againſt it. Where 
: That the Authority of the 
but toucheth 


none in particular: But when the whole Cauſe fo belongs to all, as that each are to be allow'd their reſpective 
* Shares ; in this Caſe, the Conſent of every one in particular is neceſſary, and the Negative is the more fayour- 
* able ſide: Nor are the Abſent in the leaſt obliged : Unleſs they confirm the Reſolutions by their own Vote. 
© Thar, Eccleſiaſtical Aſſemblies are of this kind; in which, how frequently ſoever Councils may be held, the ab- 


* ſent Churches are not at all bound by their Decrees, except they pleaſe to receive them. 
c Vid. L. 50 t. 1. l. 19. D. Ad Municipalem. Plin. Lib. ii. 
Weight ; nor is it poſſible, that in a publick Aſſembly it ſhould be otherw 


b Agathias, J. iv. c. 5+ 
iſt. 13. n. 5. The Votes paſs by Number, not by 
5 where not hing is ſo unequal as the very Equality 


it ſelf ; whilſt all have not the ſame Wiſdom, and yet all have the ſame Right. Idem Lib. 6. Epiſt. 13. n. 4. Whilſt the 


Point is unreſolv'd, every Man hath the Privilege of diſſenting z 


but when tis once determin'd, all are bound to maintain whit 


the Majority have decreed. And of this regular Courſe of proceeding we are to underſtand that of Ariſtotle, Polit. 


IV.c.8. That which moſt agree in, is receiv'd under all manner of Governments. 


Popular States, the Reſolution of the greater part of thoſe concern'd in the Supreme Management, is confir 


Pp pp 2 


s publick Decree. 


For in Olizarchy, in Ariffocracy, and in 
9 md and patified as 


In- 
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Life, Nu are not to anſwer me, as upon a Div 
greater part is, for that wer 


Purpoſe : 


for its Truth. 
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Inconvenience, that muſt be follow'd which holds 
good for the moſt part a. And therefore, tis 
idle to pretend, that fince it ſeems agreeable to 
Nature, that what proceeds from more Wiſdom 
ſhould take place, againſt what proceeds from 
leſs ; it is therefore repugnant to Nature, that 
the weaker Opinion of many ſhould outweigh 
the wiſer Opinion of a few, and conſequently 


that the former ſhould compel the latter to an 


imprudent Undertaking. Indeed, in determin- 
ing ſpeculative Truths, Opinions are not paſs'd 
by Number, but by Weight: And the Multitude 
of Patrons is it {elf look'd on as a Mark of 
Error b. But this Rule can by no means be 
applied to the Management of Buſineſs in an 


Aſſembly, the Members of which have all an 


equal Right to influence the Proceedings. For 
who ſhall be the Judge here which Opinion is 
the wiſer ? Certainly not the Parties themſelves, 
which are thus divided. For neither fide will 
allow the other thus to over-rule a Point, in 
which their Credit, as well as their Intereſt, is 
ſo nearly concern d. And where's the Man, 
who doth not think his own Parts and Wiſdom 
more conſiderable than his Neighbour's ? Nay 
How many are'there who take a Delight. in dil: 
paraging an Opinion or a Project, tho the beſt 
that -could have been advanced, only becauſe 


they were not themſelves the Authors and Con- 


trivers of it? Nor would it be eaſy, for the two 
diſſenting Parties to refer ſuch a Controverſy as 
this, to the Decifion of a common Arbitrator ; 
for again, the Arbitrator's Wiſdom or Integrity 
might be call'd into Diſpute, and might require 
a new Judge to determine the new Queſtion : 
Not to ſay, that moſt of the Points, debated in 
theſe Aſſemblies, relate to ſuch Matters as can- 


not conveniently be committed to the Judgment 


of thoſe who do not belong to the Society. It 


2 Bodin. De Repabl. I. III. c 4. p. 456. 


| ion in the Se 
reaſon, the worſt ; Mankind are not ſo * as that the beſt things ſball have the moſt Patron, 


hath been therefore thought meſt 4 2 
enter upon ſuch a Method 5 ſhould — wo = 


expoſed, either to Difficulty or Uncertain 3 


and none can be invented which ſhould anſwer 
this Charracter better, than the counting of 
Voices c. Beſides, whoever is allow'd the 
Privilege to vote in a Council, is preſumed of 
ſufficient Ability to penetrate and comprehend 
all Affairs, that ſhall fall under their Delibera- 
tion. Which muſt be allow'd to be true of thoſe 
Councils at leaſt, into which Perſons are not 
admitted, without ſome kind of Choice and Ap- 
probation of others. Neither would it be al- 
ways expedient, to give any one Man in the 
Council, as ſuppoſe the Preſident or chief Di- 
rector, the Power of controlling the whole 
Matter by his Vote, and declaring which of the 
Opinions is the better. For, if the Prerogative 
ſhould be granted to him, he might prefer the 
Judgment of the ſmaller Party to that of the 
greater ; nay, he might reje& both Propoſals, 
on Pretence that neither was good ; and thus he 
would, to all Intents and Purpoſes, be the ſole 
and arbitrary Governour of the State. As ab- 
ſolute Princes may follow that Advice which is 
offer d by the feweſt of their Counſellors ; or 
may take ſuch Meaſures as are contrary to the 
Opinion of them all. 

XVI. But as to this Point of the Plurality of 
Votes, it is needful to obſerve, that in ſome 
Councils tis not enough for an Opinion propoſed 
to have the Advantage of one Vote, or of ſome 
few more than the contrary ; but e er it can be 
carried, it muſt have a Majority to ſuch a cer- 
tain Number d. Thus the Law about the 
Election of the Pope e requires two Thirds 
: of the Cardinals to agree in their Nomina- 
tion. And the ſame Rule appears to have been 
follow'd in ? the Election, and in the Orders 


b Senec. De Beat. Vit. c. 2. Whilſt I am treating of a Happ) 
zate=Houſe, The greater Number is on this fide ; for be 


and Defenders. And therefore a Multitude is generally an Argument of the Wrong. Phocion, when a certain Propoſal 
of his was receiv'd with general Applauſe, turn'd to his Friends, and ask'd them, Whether he had unadviſedl) 


let drop ſomewhat that was amiſs. Plutarch in Apophthegm. p.188, 4. Idem De Educat.p.6. 4. Ed. Wech. To pl:a/- 


the Pulgar is to diſpleaſe the Wiſe , Euripides will bear Teſtimony to this Obſervation, whom we find ſpeaking to the [am 


I've not the Art of tickling vulgar Ears, 
But yet my Vote weighs ſomewhat with my Peers. 


When Aſes judge, tis Muſick to be loud; 
And that which ſhocks the Thinking, charms the Crowd. 


c Plin, Panegyr. c. 62. in fin. 


Add. Valer. Max. 3. c. 7. . 


Hence, as Quintilian obſerves, (Inſtitut. Orat. I. X. c. 7.) They who are ambitious of appearing Wiſe to the Fools, ap- 
pear Fools to the Wiſe, Plato Conviv. p. 1188. C. Ed. Mech. 4 few Men of Underſtanding are more to be feared, than 1 
whole Multitude compoſed of Ignorance and Weakneſs. 


capto, p. 190. D. Ed. Pariſ. Morel. For a thing to have been believed along time by Fools, is no Authority or Argument 
Ils better to truſt the whole Company, than any private Member: 


1. Ext. Dio. Chryſoſt. De Ilio non 


Particular Perſons may deceive, and may be deceived ; no Man ever cheated all, no Man was ever cheated by all, 


d V. Grot, L. 2. c. 5. 1. 17. ibid. Becler. 
e Juſ. Canon. C. 6. De Elect. & Electi Poteſtate. 


V. Gratian. Can. 36. Diſtin& 63. 


Mr. BARBEYRAC's NOTES on 5. XVI. 


2 Our Author is very much miſtaken in this Point, in reference to the Election of the Decuriones among the An- 
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tient Romans; and to prove the Truth of this Aſſertion, we need only caſt our Eyes upon the very Laws here cited 
by him: For they evidently prove, that there muſt be two thirds of the Members of the Council preſent in the Aſs 
ſembly ; and not that two thirds of the Votes of thoſe that are preſent are required, to determine abſolutely in an 
Affair. See alſo Digeſt. Lib. L. Tir. IX. Leg. II. III. The Paſſage of Prudentius, which our Author quotes to prove 
it, is no better applied; for it ſignifies likewiſe, that to make a Decree of the Senate valid, it was antiently requi- 
ſite, that there ſhould be three hundred Senators preſent in the Aſſembly, and not that three hundred Senators ſhould 


vote for the ſame Thing. For it was ſufficient, that among thoſe three hundred Senators, the Majority of Voices 


was for one particular Opinion. This appears among others, from this Paſſage of Livy, Plebs ſic juſit ; quod Senatis 
Juratus MAXIMA PARS CENSEAT, QUI ASSIDETIS, id wolumus jubemuſque. Lib. XXVI. Cap. XXXIII. towards the 
end. Upon which ſee Gronouius's Note. Our Author himſelf, Sec. 19. cites, in the ſame Senſe I haye done, the 


+ 


very Laws which he here applies wrong. R 


cited 
> Aſe 
in an 
rove 
equi- 
ould 
OICES 
natus 
s the 
the 


of 


Chap. II. 


of the Decuriones under the Roman Emperours a. 
In the Venetian Hiſtorian b we find this Clauſe, 
added to the Decree of the Senate for Baniſhing 
the Feſuites, That nothing ſhould be determin d 
in Prejudice of the ſaid Decree, unleſs eighteen 
Senators were preſent, and unleſs five Parts out 
of fix conſented to the Reſolution. Yet, where 
there is no ſuch particular Appointment, that 
fide which exceeds the other, tho' by a ſingle 
Vote, ſhall be accounted a true Majority, and 
equivalent to the Conſent of the whole Bod 

c. *Tis to no Purpoſe, that ſome urge again 

this Judgment, the Maxim of the Civil Law 
d, Dod omnes tangit, id ab omnibus approbari 
equum eſt, Equity requires, that what alſects or con- 
serns all, ſhould have the Approbation of all: For 
we cannot hence conclude, therefore tis Injuſtice, 
that for the more convenient Diſpatch of Af- 
fairs, a few diſſenting Members ſhould yield to 


the ſtronger ſide. But farther, the Maxim pro- 


duced doth not relate to thoſe Aſſemblies or 
Councils, which are conſtituted for the Regula- 
tion of publick Affairs; but to private Partner- 
ſhips and Confederacies, form'd by bare Com- 
pact, or by the Agreement of ſeveral Men, to 
be Joint-poſſeſſors of ſome one thing. Now 
ſuch an Agreement, or Confederacy as this, 
doth not give the Perſons concern'd, a Right to 
determine any thing about the common Affair, 


if ſo much as one of the Partners diſagrees to 


the Propoſal, thinking it prejudicial to his own 
Intereſt e. As for that Clauſe, which is 
added by the Law before mention d, about the 
Papal Election, that What is there particularly 
order d about the two Thirds, ſhall not 
© abridge the Liberty of their Churches, in 
vhich the Opinion of the greater and ſounder 
© Part ought always to prevail; the reaſon of 
it ſeems to be this; becauſe, according to their 
Hypotheſis, the ſupreme Judge, the Pope, ma 

declare which Opinion is the ſounder, in _ 


a Diſpute ſhould ariſe on that Point. Where 


fore the ſounder ſide, unleſs it be the ſtronger 
likewiſe, ſhall not be conſider d, except in 
Caſes * there lies an Appeal to ſome Su- 

rior f. þ 

XVII. If the Parties divided are equal, no 
Reſolution ſhall paſs ; but Matters ſhall conti- 
nue as they ſtood before: Becauſe there is not 
ground enough for any Alteration. either way; 
ut, the Weight on both ſides being the ſame, 
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the Balance hangs even, and the Buſineſs na- 
turally ſtops. Hence, even in criminal Caſes; 
upon an Equality of Votes the Party is acquitted: 
Tho' the Penalties enacted againſt falſe Accu- 
ſation, on litigious Suits, ſeem not to take place 
on theſe Occaſions 2. Amongſt the Fews, 


the Criminal was not condemn'd *, tho' there 


happen'd to be one more Vote againſt him than 


for him. Which Cuſtom was, no doubt, founded. 


on this Principle, that ſince there is no leſs Re- 
ligion and Conſcience to be obſerv'd in what is 
pronounced by a Judge, than in what is depoſed 
by a Witneſs ; as a ſingle Witneſs is not ſuffici- 
ent to convict , ſo a ſingle Judge is not 
ſufficient to condemn. For the reſt of the 
Judges, by declaring directly con to each 
other, ſeem'd mutually to — 4 Force of 
their own Authority. We ought to add one 
more Remarx on this Subject; and it is, that 
where Suffrages are given by Companies of 
Tribes, the particular diſſenting Members in one 
Tribe, who were outvoted by the Majority of 
their Fellows, ſhall not be allow'd to increaſe 
the Number of diſſenting Suffragans in any o- 
ther 'Tribe. | 

XVIII. Laſtly, when more than two Opini- 
ons are ſtarted, the Queſtion is, Whether they 
are all to be reckon'd ſeparately from each other, 
ſo as to give the Preference to that, which taken 
apart hath more Favourers than one beſides ; 
or whether two or more Sentences, tho* diffe- 
rent between themſelves, may be firſt join'd to- 
gether to caſt out a third, and then play'd a- 
gainſt each other, ſo that the Motion, which 
upon the laſt Reſult hath moſt Voices, ſhall pre- 
vail > Here, if we conſider things barely accord- 
ing to their natural Equity, without any ſpecial 
Compacts or Conſtitutions to the contrary, it 
ſeems proper to diſtinguiſh between thoſe Opi- 
nions which really and totally differ one from 
the other, and thoſe of which one is included in 
the other as a Part, or which differ only in Quan- 


tity ; ſo that the latter may be allow'd to unite 


in that common Point where they agree, but 
the former may not be join d, being abſolutely 


inconſiſtent. Thus they who adjudge a Delin- 


quent to pay twenty Pounds, and they who ad- 


judge him to pay ten Pounds, may unite in the 


ten Pounds, againſt thoſe who would entirely 
acquit him; and he ſhall ſtand guilty to the 
Value of the faid Sum, as that in which the 


42 L. 3. . 4. L. 3 4. D. 9 cujuſcunque univerſ. Nom. & C. L. 10. f. 31. J. 45. De Decurion. Prudent. J. 1. 
c. | f 


Contra Symmach. v. 604. 


Sic conſulta patrum ſubſiſtere conſcriptorum, 
Non aliter licitum priſco ſub tempore, quam ſi 
Tercentum ſenſiſe ſeues legerentur in unum. 
sere mus leges patrias ; infirma minor ie 

Vox cedat numeri, parvague in parte ſileſcat. 


b Maurocen. I. 17. 
omnes de Reg. Jur. in Decretal, Lib. VI. 
Ruſt. & L. 10. t. 3. I. 29. De Communi diuidundo. 


Vid. L. 4. f. 8. I. 15. ſe 6. D. De Receptis. Vid. Grot. d. I. | 
e By which we are to explain I. 11. of B. 8. t. 3. D. DeServ.Pred. 


w 


Whilft antient Honeſty poſſeſs d the Throne, 


To Ads of Senate juſt Reſpe& was ſhown, CC 


Becauſe three hundred Heads had join'd in one. 

Still let the Laws prevail; the Weaker Few 

Yield up their Falſe Belief, a Captive to the True. 

d Cap. Quod 


f Add, Gratian. c. 36. Diſtinct. 63. 


8 Quintilian. Declam. 254. Equal Votes favour the Perſon in Danger. Antiphon. Grat. XIV. When things are 
equal, they anale for the Priſoner, not for the Accuſer; as an Equality of Votes aſſiſts the former, not the latter. Ada 
Ariſtot. Probl. ſ. 29. c. 13. Vid. L. 42. f. 1. I. 39. D. De Re Judicat : M. Senec. I. 1. Controv. V. One Fudge condemns, 
the other acquits ; of two different Sentences , the Milder ought to rake place. The Greeks called this fayourable Caſe, 
Minerva s Vote: On which Subje& the Reader may conſult a whole Diſſertation of Becler's. > 
See Grote, B. 2. c. 5. ſ. 18, Note the laſt. 


2 See aboye in B. 5. 13. f. 19. 


Majority 


650 


Majority of thoſe that are to try him agree: 
The Fine of ten Pounds being contain'd under 
that of twenty a. Hence aroſe that Cuſtom 
in the Roman Senate, of ordering a Member Sen- 
rentiam dividere b, to divide his Opinion, when he 
had not deliverd himſelf diſtinctly, but had ad- 
vanced two Motions at once, one of which was 
approved by the Company, the other not. But 
if ſome vote a Criminal to Death, others to 
Baniſhment, and a third Part are for clearing 
him; neither can they who propoſed Baniſh- 
ment join with thoſe who declared for his Death, 
againſt the acquitting Party, nor the Acquitters 
and the Baniſhers againſt thoſe who condemn'd 
him to capital Puniſhment. For theſe Sen- 
tences are altogether incompatible ; Death be- 


and the baniſhing Parties thus far agree, that 
both are for . the Man's Life; yet their 
Opinions do not directly produce this Agree- 
ment, but only by way of Conſequence ; the 
Opinions being in themſelves really different. 
For they who would abſolve the Criminal, do 
thereby releaſe him from all manner of Suffer- 
ing; whereas they who ſentence him to Baniſh- 
ment inſiſt poſitively upon having him puniſh'd, 
tho in ſach a particular Manner and Degree c. 
Polybius d reports a remarkable Cauſe of this 
Nature. Certain Grecians were held Captives at 
Rome, and a Motion made in the Senate after 
- what manner they ſhould be diſpoſed of. Upon 
- the Debate three Opinions were propoſed, one 
that they ſhould be releas d, another that they 
- ſhould be condemn'd, and a third that they ſhould 
be detain'd Priſoners ſome time longer; the firſt 
in the Number of Votes exceeding both the o- 
ther, if ſeparately taken. Here Poſthumius the 
- Pretor, who then preſided in the Senate, hav- 
2 a Grudge againſt the Captives, made uſe 
of the following Stratagem to the great Preju- 
dice of their Cauſe. When the Members were 
to divide, he omitted one of the Opinions, and 
. propoſed two only, ordering thoſe who were 
for releaſing the Men, to go to one part of the 
- Houſe, and thoſe who were for diſpoſing of 
them oy other way, to go to the other part. 
By which means, they who would have confin'd 
them for a time, united themſelves with thoſe 
_ who whold have condemn'd them; and ſo both 
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ed them their Liberty. In Gellius e we find 
the following Controverſy propoſed : Seven 


Judges were to ſit upon a Criminal, and that Opinion 


Practice in Philoſphy : When any Man delivers an Opinion, 
_ engly. c Vid. Plin. J. VIII. Epiſt. 14. 


Reb. author. judic. poſſid. _ 
k Vid. L. 50-8. 16. J. 85. D. De Verb. ſignif. 


Of the Inward Stru@ture 


ing neither a Part of Baniſhment, nor Baniſh- 
ment of Death. And tho' the acquitting 


together outvoted thoſe who would have grant- 


5 
. * 
* 

o 
_ 


was to ſtand, in which the greateſt Part of that 
Number ſhould agree: Upon hearing the Caſe, tus 
of the Fudges declared for the Priſoncr's Baiiſhmens. 
to more would have him fined, and the other three 
voted him to ſuffer Death; being demanded, in order 


to his Execution, be demurs to the Sentence. This 


Caſe was then offer'd for ſuch an one as they 
term'd «Tov , or unexplicable. Cnemon in Heliodo- 
rus's Hiſtory * is condemn'd by ſeventeen Hun- 
dred Voices to Death, and by a 'Thouſand to 
Baniſhment ; Yet, in as much as the former 
Party was divided, ſome requiring that he 
ſhould be ſtoned, others that. he ſhould be 
thrown alive into a vaſt Cavern of the Earth : 
The Thouſand who decreed to baniſh him, 
made the greater Number . 
It is farther obſervd by Grotius b, that 
when ſeveral Perſons join'd together do not 
form a Society, or general Body, properly ſo 
call'd, but are only tied to each other with re- 
gard to ſome certain thing which they all par- 
take of, yet by unequal Shares; then not only 
the Order and Precedency ſhall be fix'd accord- 
ing to their different manners of partaking, 
but the Votes, in ſtead of being numbered, 
ſhall be meaſured by that Proportion which 
each Suffragan holds in the common Poſſeſſion 
i. On which Rule we may add this Re- 
mark; that ſince a Society or Combination of 
this Nature is founded only upon ſomewhar, 
which all have a common Title to enjoy, and 
not upon ſuch a Covenant as is requiſite to the 
Eſtabliſhment of a juſt and regular Community, 
and by which each Member ſubmits his private 
Will to the Will of the Majority ; therefore 
when *tis affirm'd, that the Vote of him, who 
holds a larger Share in the Poſſeſſion, ſhall have 
the Advantage of another's Vote, who holds a 
ſmaller Share, we are to underſtand it with this 
- Limitation ; that the former ſhall not be allow'd, 
by Virtue of his ſuperior Vote, to diveſt the 
- latter of his Right, or any way to procure his 
Prejudice. And thus we may apprehend what 
is to be look'd on as the Will of the State, where 
the Sovereignty is lodg'd in many Hands. 
XIX. As to the Number of Men who may 
compoſe a Council or Aſſembly, in which pub- 
lick Affairs are to be debated and determin'd, 
tis manifeſt that zþree at leaſt, are abſolutely re- 
N k. For ſhould there be but two, if 
they happen to be divided in Jugdment, there is 
none elſe to turn the Scale on either ſide, and 
ſo no Buſineſs can be concluded 1. Nor is it 
any Objection againſt this Rule, that ſometimes 


2 To this Purpoſe fee J. 38. ſ. 1. d. I. D. de Re Judicat. & 1. 25. D. de Receptis, 4. I. & cap. 1. * Can. de 
Arbitris in VI. Tis but loſt Labour in Grotius (Flor. Sparſ.) when, as to the Cale propoſed in one o 
(7. 27.) he oppoſeth the Determination there made, and ſays, the Criminal ought to be condemn'd in zen, becauſe 
the greater Part agreed to this Sum, and that what they diſagreed in, ought to be rejected. For in five they all 
agreed, but the Majority only then prevails, when the whole Body do not unite in any ſingle Reſolution. 

b id. Cicer. Epiſt. Fam. l, 1. Ep. 2. Senec. XXI. What is cuſtomary in the Senate, ought likewiſe, I think, to be the 


theſe Laws 


which I like in part, I bid him divide, and I follow accord. 
d Excerp. Legat. 129. 5 


e. IX. c. 15. The ſame Caſe is the Subject of Quinrilian's 365th Declamation, where among other things, there 
is this good Remark : Non idem ſentientes non potes jungere, idem ſentientes compara. Wu can't join theſe that diſagree; 
therefore compare thoſe that agree. See likewiſe the Argument of the zoth Declamation in Liban. 
. g Aa. Cujac. Obſerv. XII. Cap. 16. & Ziegler ad Grot. J. 2. c. 5. . 17. 
On this Subject, Vid. E. 2. 1. 14. l. 8. D. De Pactis, & L. 16. f. 3. J. 14. D. depoſiti, & L. 42. f. 5. l. 16. D. De 


h Ibid. ſ. 22. 


1 Vid. Cap. 1. Jur. Can. de Arbitris. 


: 


two 


Book VII. 


two 


Chap. II. 
two Perſons only are term'd Colleagues, as for 
Inſtance, the Roman Conſuls. For that Word 


often imports no more than the Equality of 


Office and Dignity 2. In Latin we meet with 
Collegium Tril unorum, the — of the Tribunes ; 
and yet any one of thoſe Magiſtrates, by entring 
his particular Diſſent, could evacuate any Re- 
ſolution agreed on by the reſt. So that they who 
are united to each other by ſuch a Relation, and 


bear ſuch a common Title of Honour, do not 


always form a regular Aſſembly, in which the 
Wills of all the Members are, by Virtue of ſome 
Covenant, compacted into one Will. But Men 
may happen to compole a Body or Society, and 
yet retain each his particular Will, diſtin& from 
the Will of his Fellows. Therefore to urge, 
that a Contract of Fellowſhip may be made be- 
twen two Perſons only b, is of no Conſequence 
in the Point before us. As for what may be al- 
ledg'd to the contrary out of the Digeſts; the 
meaning of the Law in that place is, not that a 
College or Co pany may be originally conſtituted 
by a ſingle Perſon ; but that upon Failure of the 
other Members, by any extraordinary Accident, 
one Man ſhall be ſufficient to preſerve and repre- 
ſent the Body already eſtabliſh'd, till ſuch time 


as new Members may be ſubſtituted in the room 


of the former. 

According to regular Courſe, the abſent 
Members are not conſider d in theſe Aſſemblies, 
provided oy have reciv'd lawful Notice c, 
but their Right devolves (as it were) upon thoſe 
that are preſent. I ben two, ſays d Seneca, 


alt by a common Commiſſion, be that is preſent bath that : 
- thority, who join themſelves to a State already 


the Power of both. Yet in our Judgment, this 

Maxim ought to be reſtrain'd to Buſineſs of 

= Occurrence, and ſuch as will admit of no 
a 


It is likewiſe an Exception to the ſame 
Occaſion, that there is ſome Diſagreement 


Rule, if the Laws require ſuch a preciſe Num- 
ber of the Members to concur in every Buſineſs 
e. In ſome places the abſent Members are 
allow'd to exerciſe their Power by delegating 
ſome others, who appear in Perſon, and thus to 
give their Suffrage amongſt the reſt, either in 
Writing, or by the Mouth of their Proxy f. 

XX. The Civil State being thus ſramed and 
ſettled, the Perſon or Perſons on whom the 
ſupreme Authority is conferr'd, whether one 
Man or a Council, either particular or general, 
obrain the Name of a Monarch, or Senate, or a 
People ; and private Men, as oppos'd to theſe, are 
ſty!l'd Subjects. Here we muſt obſerve, that a 
Man may become Member of a State two ways, 
by expreſs, or by tacit Covenant. For they who 
were the original Founders of Commonwealths, 
are not ſuppoſed to have acted with this Deſign, 
that the State ſhould fall and be diſſolvd upon 
the Deceaſe of all thoſe particular Men, who at 


firſt compos'd it; but they rather proceeded up- 


on the Hope and Proſpect of laſting and per- 
petual Advantages, to be derived from the pre- 
ſent Eſtabliſhment, upon their Children and 
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their whole Foſterity. We muſt therefore pres 
ſume them to have had this in their Aim, 
that their Children and their future Race 
ſhould, as ſoon as they come into the World, 


enjoy the Benefits and Bleſſings of the publick 


Conſtitution. Which ſince it is impoſſible to 
obtain without Government, the very Life and 
Soul of a State, therefore all who are born with⸗ 
in ſuch Dominions, are hereby ſuppos'd to have 
ſubmitted themſelves to the ſtanding Government. 
Hence there is no Neceſſity, that they who have 
been once inveſted with the ſupreme Command, 
ſhould require the expreſs Homage and Allegi- 
ance of their new Race of Subjects, tho? all the 
Perſons, who firſt conferr'd their Authority upon 
them, may poſſibly be extin&. Farther, fince 
every civil Community is fix d in ſuch a parti- 
cular Scene, where the Members have placed 
themſelves and their Fortunes in Security, which 
could not but be endanger'd, were all Men al- 
low'd promiſcuouſly the Privilege of coming 
thither without acknowledging the Government ; 
therefore 'tis to be look'd on as a general Law in 
all States, that he who comes within the proper 
Limits of a State, and much more, if hedefire to 
reap the Benefit of it, ſhall be preſumed to have 
abandon'd his natural Liberty, and to have ſub- 
jected himſelf to the Government there eſta- 
bliſh'd ; at leaſt for ſo long as he thinks fit to 
reſide in thoſe parts. If he deny to make this 
Acknowledgement, he is to be reputed as an 
Enemy; fo far however, as that he may lawful- 
by be expell'd the Borders. So it is manifeſt, 

at they are no leſs ſubjected to the civil Au- 


ſettled, than they, who by aſſembling and uniting 
themſelves together, form'd it at the Beginning. 
It may not be improper to remark on this 


amongſt learned Men about the true Notion 


of Givis, a Member of a civil State. Mr. Hobbes 


s, ſeems to make Cjvis an equivalent Term 
with Subdlitus, a Subject. According to which 
way of ſpeaking, Women, Children, and Ser- 
vants will be made proper Deniſons. Our 
Judgment on the Point is, that fince every 


State is conſtituted by Mens ſubmitting their 


Wills to a ſingle Perſon, or to an Aſſembly, they 
principally have a Title tothe Name of Members, 
by whoſe Covenants the Society was firſt incor- 
porated, and they who regularly ſucceed into 
the place of theſe primitive Founders. And 
fince theſe Acts belong to the Maſters of Fami- 
lies, they ſhould ſeem to merit this Name by 
an eſpecial Right; but Women, Children, and 
Servants, - whole Wills were before included in 
the Wills of their domeſtical Governour and 
Director, can challenge it only by way of Con- 
ſequence, and by Virtue of their Dependence 
upon him ; in as much as they likewiſe enjoy 
the common Protection of the State, and hold 
ſeveral Rights and Privileges on the Score of that 


2 Vid. J. 173. D. d. 1. De Verb. ſignif. & L. 26. 2. 7. I. 14. D. De Admin, tut. G˙* L. 46. t. 3. J. 101. D. De Soluti- 


one, &c. b L. 3. f. 4. J 7. J. 2. D. Quod cujuſcunque Univerſit. Nomine, &c. 


Can. de Ele&ione & Ele&i Poteſtat. 
d Controv. vii. 4. 
De Decurion. 
8 De Civ. c. v. / 11. 


c Vid. C. 36. Jur. 


e Vid, L. 3. D. d. I. Quod cujuſcunque Univerſit. Nomine, Cc. & J. 45. D. d. J. 
f vid. Cap. 46. De Electione & Electi Poteſtate, in Ultimo. 
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Relation. But Inmates, Strangers, and other 
temporary Inhabitants, are not Members of 
the Commonwealth, becauſe they propoſe only 
to tarry for a certain Space, but not to ſettle 
their Perſons and Fortunes on the publick Bot- 
tom. Ariftotle's Definition, fram'd to expreſs a 
Member of State, and taken from his Holding 4 
Share in the Magiſtracy, and in the judicial Pro- 
ceedings, agrees only to a democratical Govern- 
ment, as he himſelf obſerves a. 
XXI. To proceed; in moſt Commonwealths 
the Members are found eſpecially diſpoſed to 
two ſubordinate Bonds or Engagements, by one 
of which they unite in certain Numbers, to 
form a particular Body, yet ſtill under the Di- 
rection of the Publick; and by the other, the 
ruling Power calls them to ſome inſerior Share 
in the Adminiſtration. Theſe Bodies of Men, 
form'd in Subordination to the State, or general 
Body, whether they are term'd Companies, Cor- 
porations, Colleges, or paſs under any other 
Title, may firſt be divided into thoſe which 
were fram'd before the Settlement of civil States, 
and thoſe which have been erected ſince. The 
Bodies or Syſtems, preceding civil States in 
point of Antiquity, are Families; in which the 
Authority and the Right, held by the Father 
and the Maſter, have been already explain'd. 
Of which Right, ſo much remains in their Poſ- 
ſeſſion, as hath not been cut off, either by the 
Nature and Frame of the publick Society, or by 
civil Ordinances, or laſtly, by general Cuſtom. 
Such Bodies as have been form'd ſince the Eſta- 
bliſhment . civil Society to which they be- 
long, may be diſtinguiſh'd by the Names of pub- 
lick and private. The publict are thoſe, which 
have been ſet up by Authority from the Sovereign 
Power in the Commonwealth. The private are, 
either thoſe which have been compoſed by the 
ſole Act of the Subjects amongſt themſelves, or 
ſuch as depend upon ſome foreign Power, 
which, within the Dominions of another, is 
to be look'd upon only as a private Right and a 
private Act. Private Bodies may again be divided 


into lauful and unlauful; of which the former 


are, or ought to be, approv'd of and allow'd by 
the State, the latter not. We ſay, ought to be al- 
low'd : For ſuppoſe under a State where the 


Divine Worſhip is corrupted, ſome endued with 


Senſe and Knowledge of the true Religion, 
ſhould hold private Aſſemblies, without either 
open Tumults, or ſecret Conſpiracies againſt the 
Government eſtabliſh'{d ; how much ſoever the 
Perſons in Authority may diſlike what differs 


from their own Perſuaſion, yet no one will pre- 


ſume to term theſe Aſſemblies anlawfu, fince 
the ſupreme Governours themſelves lie un- 
der an Obligation to acknowledge, approve, and 
maintain the ſame Truths that are there profeſs'd. 
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So likewiſe, if in a barbarous State, where all 
Improvements of Learning are publickly diſ- 
couraged, ſome Perſons ſhould meet together, 
to join in the Purſuit and Enquiry of Wiſdom ; 
ſuch a Body of Men cannot be pronounced an 
unlawful Society. Both are again divided into 
regular and irregular. The former are thoſe, in 
which, by Virtue of certain Covenants, there is 
an Union of Wills amongſt all the Members: 
The latter thoſe, in which we do not ſo much 
apprehend any Union of Wills, as a Conſent and 
Conſpiracy, without any mutual Bond or En- 


gagement, ſuch as may proceed from ſome com 


mon Aﬀections, as ſuppoſe, from Hope, from 
Deſire of Gain, or of Revenge; from Ambition, 
Anger, and the like. 

XXII. With Regard to all /awfu/ Bodies, tis 
to be obſerv d, that whatever Right they poſſeſs, 
and whatever Power they hold over their Mem- 
bers, is all under the Determination of the 
ſupreme Authority, which it ought on no 
account to oppoſe or to overbalance. For 
otherwiſe, if there could be a Body of Men 
not ſubject to the Regulations of the civil Go- 
vernment, there would be a State within a 
State. Therefore, if any Commonwealth was 
at firſt fram'd by the Union of ſeveral abſolute 
and independent Bodies, 'twas altogether re- 
quiſite, that the reſpective Bodies ſhould. give 
up ſo much of their former Power and Right, 
as was neceflary for the forming a civil Com- 
munity : Becauſe elſe they could not but fall 
ſhort. of the End which they propoſed. Burt, 


if we look on theſe Bodies or Syſtems in a State 


already ſettled, we are then to conſider, what 
was the Intention of the ſupreme Governour, 
in founding or in confirming ſuch a Company. 
For if he hath given, and aſcertain'd to them, 
in expreſs Words, an abſolute and independenr 
Right, with regard to ſome particular Affairs 
which concern the publick Adminiſtration ; then 
he hath plainly abdicated part of his Authority, 
and, by admitting two Heads inthe Conſtitution, 
hath rendred it irregular and monſtrous ; which 
no one in his Wits will do, unleſs upon extreme 


Neceſſity. But if the Sovereign is deſirous to 


preſerve the Power whole and unimpair'd, it is 
neceſſary that the ſubordinate Body ſhould ſo 
reſtrain and moderate its Rights, as not to pre- 
judice the ſupreme Authority, nor put any 
ſuch Extent upon their Privileges, or to draw 
any ſuch Conts uence from them, as ſhall tend 
to the releaſing the faid Body from their inferior 
and ſubordinate Condition, Now after what 
manner the Power of theſe Bodies is limited, 
we are to learn from the particular Charters of 
their Foundation, or Confirmation ; as' likewiſe 


from the common Laws of the State, which are 


ſuppoſed to bind all and each of the Members, 


2 polit. I. 3. c. 1. See the reſt of this Chapter where he thus goes on, According to different States, the Members are 
Aifferent. Wherefore the Deſcription we haue given belongs eſpecially to the Members of a Democracy ; to thoſe of other 


Governments it may accidentally, but doth not neceſſarily agree. 


Idem Polit. I. 3. c. 8. There being many Forms of Civil 


Bodies, there muſt, by Conſequence, be many kinds of Members, who compoſe them. 


27 | Mr. BARBEYRAC's NOTE on S XxXx1. 
Tis not for this Reaſon : For the Sovereign doubtleſs believes his own Religion better than that which dif- 
fers from it; and as long as he is of this Perſuaſion, nothing obliges him to alter it. But 'tis becauſe Sovereigns, 
of what Religion ſoever, have no Right to hinder any one from peaceably ſerying GOD according to the Light and 


Dictates of his Conſcience, See hereafter, Chap. iv. Sect. 11. Note 2. 


unleſs 


Chap. II. 


unleſs where they have been expreſly abridg d 
or repeal'd. From all which it follows, that, if 
the Adminiſtration of ſuch a Body be committed 
to a ſingle Man, whatever he acts according to 
the Rules of their Foundation, or according to 
the general Conſtitutions of the State, ſhall be 
look d on as the Act of the whole Body. But 
what he doth contrary to, or beyond either of 
theſe, ſhall be his own proper perſonal Act, 
which ſhall not affect the reſt, and for which he 
alone ſhall be accountable. If the Government 
of ſuch a Body be lodg'd in a Council of ſeveral 
Perſons ; when any thing is done by them con- 
trary to Law, or to their Foundation, thoſe only 
ſhall be/liable ro Puniſhment on this account, 
who ag ba to the Proceeding ; but they who 
either diflented, or were abſent from the Aſſem- 
bly, ſha[l be judg'd innocent: Whom therefore 
it concerns, for the ſake of their own Security, 
to proteſt againſt the Decree of the reſt, and to 
regiſter] their Proteſtation in the publick Acts and 
Memorials, leſt they ſhould happen to be involy'd 
in the Puniſhment of their Fellows Crime. Where- 
as on the other ſide, in an independent Aſſembly 
no particular Member hath the Liberty of proteſt- 
ing againſt a Decree ; becauſe this would be to 
deny the ſupreme Power of the ſaid Aſſembly. 
As to the Debts of theſe Bodies or Companies, 
the firſt thing to be conſider'd is, in whoſe Name 
they were contracted. For what any Member 
owes on his own private account, is not a Debt 
of the Company. Only in this reſpec, that 
when the Sentence of the Court obligeth him to 


Payment, Execution may be taken, not only 


upon the reſt of his Goods, but upon thoſe like- 
wiſe which belong to him as a Partner in that 
Society. But ſuch Debts as are contracted by 
the Governors of the Company (whether this 
Power be lodg'd in the Hands of one, or of more 
Perſons) according to their Charter of Foun- 
dation, and thoſe Rules which are to guide their 
Proceedings, oblige the whole Body, as ſuch; 
and unleſs they have a common Stock, each 
Member is to anſwer for his Ouota. Yet here 
again there is this Difference, that ſuch Creditors 
as do not belong to the fame Commonwealth, 
upon Denial of Payment, may treat the Mem- 
bers no otherwiſe than if each had engaged for 
the whole. As in all other Caſes, any Perſon 
under a foreign Juriſdiction ſtands liable to 
ſuffer Repriſals for the Debts of his Country- 
men. Debts contracted otherwiſe than the Rules 
of the Company allow, bind thoſe only who 
gave their expreſs Conſent to the contracting 
them ; and not thoſe who difſented, except to 
the Value of what they have been Gainers by 
them. And ſuch a Debt, when the common Stock, 
ſo far as tis affected by it, will not hold out, 
is to be diſcharg'd by Contribution of the diſſent- 
ing Members, according to their reſpective 
Proportion. But if a particular Member lend 


2 Comp. Hobbes, Leviath. c. 22. 
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Money to the Company, as ſuch, he can only 
charge the Goods of the Company ; and if they 
fall ſhort, he muſt thank himſelf for the Loſs 4. 
If a Controverſy ariſe between any Member 
and the Company, the Company ſhall not be 
Judge, but the State ro which the Company is 
in Subordination. For *twould be very incon- 
venient, that they ſhould be allow'd to give Sen- 
tence in their own Cauſe, when the Matter may 
be referr'd to a common Power. | 

XXIII. Unlawful Bodies are not only thoſe 
which unite on the account of ſome manifeſt 
Villany, or ſome Deſign contrary ro expreſs 
Law ; as the Companies of 'Thieves, Beggars, 


Strowlers, Pirates, Highwaymen, c. but like- 


wiſe any Confederacies between Subjects built 
on a private Compact, without the Conſent of 
the Government, and repugnant to the End of 
civil Communities : Which are uſually term'd 
Con/piracies or Factions. The Deſign of theſe is 
various. Sometimes the Perſons thus affociat- 
ing aim at the chief Command, and would 
{ſeize the Government into their own Hands: 
ſometimes they propoſe, by this means, to bring 
the Management of publick Buſineſs to their 
own Humour or Advantage. Some are for in- 
creaſing their private Fortunes by plundering 


the Publick : Others bandy into Factions, only 


to ſecure themſelves from Puniſhment. Nay, 
thoſe Confederacies which carry a plauſible Pre- 
tence, as ſuppoſe Protection from Danger, Re- 
dreſs of Grievances, Removal of evil Counſel- 
lors, and thoſe likewiſe, the Cauſe of which is 
kept ſecret, are ſuſpicious and dangerous. For 
in the firſt place, this is to invade the Office of 
the Sovereign, by entring upon thoſe Affairs 
which belong ſolely to his Care and Direction; 
and then farther, when the Mutineers are grown 
confident of their own Strength, they may eaſily 
be encouraged to turn it upon the State b. 
Hence many Actions, not otherwiſe culpable 
in their own Nature, become unlawful, when 
perform'd in a tumultuous or factious manner. 
Thus to petition the Government, or to accuſe 
any Perſon of a ſuppoſed Crime, are Proceed- 
ings which the Law allows; but to do either of 
theſe, with a numerous Body of Men gather'd 
for that purpoſe, bears the Appearance of Riot 
and Sedition. And ſo in martial Laws, it is 
uſually made a capital Offence, for Soldiers to 
petition for Pay, in a large Company drawn 
together on that Deſign c. 

XXIV. Beſides that common Bond, which 
engageth all Subjects to their reſpective Sove- 
reigns, there lies a particular Obligation on 
thoſe who are entruſted by the higher Powers 
with the Exerciſe of ſome part of the Govern- 
ment, in their Name and by their Authority ; 
and who paſs under the general Style of Magi- 
ſtrates and publick Miniſters. Diſtin& from theſe 
are the private Miniſters or Servants of the 


d Thus 0:ho ſpeaks in Tacitus. (Hiſt. L. I. c. 84+ in the Beginning.) At preſent indeed, and in the Paſt You now. 
hold, You are for ne; but whilſt u run up and down in the dark, and Al are in Confuſion round You, Chance or Opportu- 


niry may engaze You againſt me. 


c Add Acts xxix. 39, 40. Vid. Hobbes, De Cive, c. 13, J. 12, 13. & Leviath. c. 22. where he compares lawful 


ours. 


Bodies to the Muſcles, and unlawful to Vent, Bails, and Poſthumes, engendred by the unnatural Confiux of Evil Hu- 
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Prince, who perform common Offices for him, 
as they would for any other Maſter. Amongſt 
the former kind, or thoſe who ſerve the Prince 
in this politic Capacity, there is this Difference 
obſervable, that ſome of them exerciſe a part of 
the Government and princely Office, and do 
therefore in ſuch a particular Meaſure repre- 
ſent the Perſon of the Sovereign; who are pro- 
perly and ſtrictly term d public Miniſters: Others 
barely aſſiſt in the Diſpatch and Execution of 
public Buſineſs. To the firſt Claſs belong the 


Regents, or Protectors of the Kingdom, during 


either the Minority, or Captivity, or Delirium 
of the Prince; then the Governours of Provinces, 
Cities, and Diſtricts; the Commanders of the 
Militia, by Land or Sea; the Directors of the 
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Treaſury; the Judges and others concern'd in 
pronouncing or executing Juſtice ; the publick 
Cenſors of Doctrines, Ambaſſadors to foreign 
States, and the like. In the other Claſs, we are 
to reckon the Counſellors, who do not them. 
{elves exerciſe any part of the Sovereignty, but 
only declare to the Sovereign their Opinion a. 
bout Affairs: Thoſe likewiſe who are any other 
way ſerviceable to the publick Management : as 


2 


the Secretaries, the Gatherers, Keepers or Di. 


ſpenſers of the Revenue, the Soldiery ; thoſ 


who lend an inferior Aſſiſtance in the Proceed. 
ings of Juſtice, and if there be any others of the 
like Characters; the Order and Diſtinction of 
which, in every particular State, may eaſily be 


underſtood a. 


2 Comp. Holbes Leviath. c. 23. & Bodin. De Republ. I. 3. c. 7. 


EMAP. OL 
Of the Generation of Civil Sovereignty or Majeſty. 


1. Sovereignty the Reſult of thoſe Covenants by 
which the publick Body was firſt united. 

11. This is done by the Divine Will and Appro- 
bation. 

n1. Whether the Majeſty of Princes is immediately 
derived from GOD. 

iv. The Arguments which ſome make uſe of to prove 
the Affirmative. | 


v. Civil Authority not the Effet? of War. 


r T us proceed to exmine, whence that 
Sovereignty or ſupreme Command, which 
appears in every State, and which, as a kind of 
Soul, informs, enlivens, and wields the publick 
Body, is immediately produced. In order to 
which Enquiry, we ſuppoſe, firſt of all, that Ci- 
vil Authority, for the obtaining of its juſt _ 
requires as well natural Strength, by means o 

which the Subject, if he preſumes to decline 
Obedience, may be terrified into his Duty, 
through the Fear of Puniſhment ; as alſo a Title, 
by Virtue of which, as by juſt Right, the Per- 
formance, or the Omiſſion of any Action, may 
be impoſed on others: To which Tetle there an- 
ſwers in the Subject an Obligation to compl 

with what is thus enjoin'd. Now beth — 
Requiſites do immediately flow from thoſe Pacts 
by which the State is united and ſubſiſts. For 
tho no Perſon can transfer his Strength to ano- 
ther by any real and natural Conveyance, yet 
he is ſuppoſed to be Maſter of other Mens 
Strength, according to whoſe Pleaſure they are 
bound to exert and apply it, not having any 
Power to reſiſt or to refuſe his Commands. In 
as much as there can be no other way of tranſ- 
ferring Strength amongſt Men. And ſince all 
the Members of the State, in ſubmitting their 
Wills to the Will of a ſingle Director, did, at 


vi. Whether a Father of a Family may, without 
any new Act, commence a Prince. 

Vii. How a Vaſſal or Fendatory may become a 
ſovereign Lord. 

VIII. Whether a Free State, or a Monarch, re- 
ſigning their Power into other Hands, are 
the efficient Cauſe of the Sovereignty produced. 

ix, Who has properly the Power of conferring the 
regal Title. | 


the ſame time, thereby oblige themſelves to 
Non-refiſtance, or to obey him in all his Deſires, 
and Endeayours of applying their Strength and 
Wealth to the good of the Publick ; it appears, 
that he who holds the ſovereign Rule, is pot- 
ſeſs d of ſufficient Force to compel any Perſons 
to a Diſcharge of the ſeveral Injunctions, which 
he lays upon them a. So likewiſe, the ſame 
Covenant affords a full and eafy Title, by which 
the aforeſaid Sovereignty appears to be eſta- 
bliſh'd, not upon Violence, but in a lawful 
manner, upon the voluntary Conſent and Sub- 
jection of the reſpective Members. This then is 
the neareſt and immediate Cauſe, from which 
ſovereign Authority, as a moral Quality, doth 
reſult. For if we ſuppoſe Submiſſion in one 
Party, and in another the Acceptance of that 
Submiſſion, there accrues preſently to the latter 
a Right of impoſing Commands on the former ; 
which is what we term Sovereignty or Rule. 
And as by private Contract, the Right of any 
thing which we poſſeſs, ſo by Submiſſion the 
Right to diſpoſe of our Strength and our Liber- 
ty of acting, may be convey'd to another. 
Whence, if any Perſon ſhould, for Inſtance, 
voluntarily and upon Covenant, deliver him- 
ſelf to me in Servitude, he thereby really confers 
on me the Power of a Maſter. Againſt which 


a Liv. J. 2.6. 59. The Force of the ſupreme Command is built on the Conſent of thoſe who obey. 
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Nature cannot, amongſt 


way of arguing, to object the vulgar Maxim of 


god quis non habet, non poteſt in alterumtransferre, 
No one can tranſmit to another what he doth no! poſe 
{eſs himſelf ; is but a Piece of trifling Ignorance. 
Vet ſtill to procure to the ſupreme Command an 


_ eſpecial Efficacy and a facred Reſpect, there is 


need of another additional Principle, beſides the 
Submiſſion of the Subjects. And therefore, he 
who affirms Sovereignty to reſult immediately 
from Compact, doth not in the leaſt detract from 
the ſacred Character of civil Government, or 
maintain that Princes bear Rule by human Right 
only, not by divine. 1 
II. Vet this is beyond Diſpute, that ſound 
Reaſon ſufficiently intimated to Mankind, how 
that upon their Multiplication in the World, 
their Honour, Peace, and Safety could not ſub- 
fiſt, without the Eſtabliſhment of civil States, 
which cannot be underſtood without a ſupreme 
Authority. And thus both the States them- 
ſelves, and the chief Government erected in 
them, are ſuppos'd to proceed from God, as the 
Author of the Law of Nature. For not thoſe 
things alone are from God, which he inſtitutes 
and ordains by his own immediate Act, without 
the Concurrence or Interpoſition of Men; but 
thoſe likewiſe which Men themſelves, by the 
Guidance of good Reaſon, according as the dif- 
ferent Circumſtances of Times and Places re- 
quired, have taken up, in order to the fulfilling 
of ſome Obligation laid upon them by God's 
Command a. And, in as much as the Law of 
a great Multitude, be 
conveniently exercis'd, without the Aſſiſtance of 
civil Government; tis manifeſt, that God, who 
impoſed the {aid Law on human Race, did com- 
mand likewiſe the eſtabliſhing of civil Societies, 
ſo far as they ſerve for Inſtraments and Means 
of improving and enforcing the Law of Nature. 
And hence likewiſe it is, that God, in the Holy 
Scriptures, expreſly approves of ſuch Govern- 
ment, acknowledging and confirming it, as his 
own Appointment, and guarding by the ſevereſt 
Penalties the ſacred Awe and Veneration of it. 
But whether or no God expreſly commanded the 
inſtituting of States, as to particular Times and 
Places, is a Point in which we have no certain 
Information. For the Precept .of the Sons of 
Noah, concerning Fudicatures , which may 
perhaps be urged to this Purpoſe, doth not ſpe- 
cify the particular Time and Place of erecting 
them. So that we may underſtand it in this 
Senſe, that the Methods of judicial Proceſſes, 
when once ſettled, ought diligenly to be exer- 
cis d and adminiſter'd. Bgcler b explains the 


2 Comp. 1 Dm. ii. 2. 
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Origin of civil Government with very little 
difference from what hath been here K erden 
the ſame Head. The Supreme Authority, ſays he, 
zs not to be der-ved from the bare Att of Man, but 
from the Command of God, and from the Law of 
Nature: Or from ſuch an Act of Men, by which the 
Law of Nature is follom d and obey d. For he that 
enjoins Society, enjoins likewiſe the Order and Me. 
thod to be obſerv'd in it: But now the very Soul of 
Society is Government;and of all th: Societies the moſt 
Perfect is a civil State. Which is right enough; 
provided we add, that the Divine Command, con- 
cerning the Erection of civil States, exerted and 
diſcover'd it {elf through the Suggeſtion of Rea- 
ſon, by which Men came to underſtand, that the 
Honour, Gracefulneſs, and Peace, which the 
Law of Nature propoſeth as its Aim, could nor 


poſſibly ſubſiſt without civil Society; eſpecially 


after Mankind was conſiderably multiplied. And 
in this very Point conſiſts the Difference between 
civil Communities and other human Inſtituti- 
ons: The latter alſo being introduced through the 
Perſuaſion of ſound Reaſon, yet not after ſuch a 
manner, as if the Honour, Safety, and Welfare of 
human Race could not be perſerv'd without it. 
As to the Fifth Commandment in the Decalogue 
:, which enjoins Obedience to the civil Ma- 
giſtrates (urg d by Bæcler) we are to obſerve, 
that this doth not exclude the next and immediate 
Cauſe of Government; as the Commandment 
againſt Theft doth not, in the leaſt, exclude or 
ſuperſede the Origin of Property. And then 
for the Title of God's Vicegerents upon Earth, a- 
{crib'd to Governours,we chink it ma fairly 
and conveniently be explain'd in this Senle ; that 
whereas the Peace and good Order of Mankind 
was not ſufficiently procured by a bare Reve- 
rence towards the Law of Nature, and towards 


the Author of it, that End is now happily pro- 


duced by the Virtue and Efficacy of civil Do- 
minion. In which Senſe the following Poſiti- 
ons of the ſame Writer are plain and intelligible: 
Therefore, That a State migbt properly be a State, 
and might obtain its End, God by the Law of Na- 


ture inſtituted a certain Order and Method of com- 


manding and obeying, in which Order, by ihe Will of 
God, and by the Dittate of natural Reaſon, there muſt 
be ſomewhat ſupreme and independent, controulable by 
no human Pleaſure, which as itis ſubject toGod alone, 
ſa it is the Second or the Deputy of his Power ; and 
this is nothing elſe but the ſupreme civil Authority. 
But it is purely the Act and Diſpoſal of Men, abet her 
they will intruſt the ſupreme Authority with one, or 
with manyPerſons ; and what particular Methods they 
will follow in eſtabliſhing diſtinét Forms Common - 


b Ad Grot. J. 1. C. 3. 6. 
Mr. BAR BE NIR AC 


S NOTES on F. IL 


Vd. Selden. de Jur. N. & G. ſec. Hebr. I. 7. c. 4, Cc. & Le Clerc in Deut. i. 17. 
2 Tis in the Original the Fourth Commandment, inſtead of the Fifth, in which our Author follows the Zutheran 
diviſion of the Decalogue. Beſides, he too freely grants, that it relates in that place to Sovere/gns. I know very well, 
that Di vines and Preachers, by Strength of Conſequences, or rather Artifices, include all Superior under the Names 
of Fathers and Morhers, But no good Interpreter will draw any ſuch Concluſions from thence; and without 
examining the general Foundation of thoſe tedious Expoſitions that are commonly made on the Decalogue (on 
ich we may ſee what Mr. Le Clerc ſays in his Note on the firſt Verſe of the XX. Chap. of Exod. and what our 
Author ſays, after Gronovius, Lib, VIII. Chap. I. Se& 4. towards the End) we need only but conſider a little the 
reaſon that the Legiſlator ſubjoins, to induce the Jſ-aelizes to obſerve this Precept, That thy days may be long upon the 
Land which the Lord thy God giveth thee, This is a manifeſt Alluſion to the efficacy that is attributed to the Prayers 
of Fathers and Mothers for their Children who are obedient. See Mr. Le Clerc upon this Commandment, an: 
upon Ger, xxvii. 33. This will appear more evident, if the ingenious Expoſition of Mr. des Maizeaus (in his 
Nouvelles de la Republique des Lettres, November 1720. p. $00. &c. ) be well grounded. 
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wealths. Grotius's Opinion concerning the Ori- 
ginal of Government is nor fo profane, but that 
it may be born with, if aſſiſted by a dexterous In- 
terpretation. He ſays a that Mer, not N eee | 
by the expreſs Command of God (and no ſuch ex- 
preſs Command doth indeed appear) bat of their 
own accord (yet not without the Dictate of right 
Reaſon, and the Will and Pleaſure of God) 
having experienc'd the weak Defence of ſeparate 
Families againſt the Aſſauits of Violence (after Man- 
kind had conſiderably ſpread and increaſed) united 
themſelwes in civil Society; the Effect of which was 
civil Power, ftyled on this Account by St. Peter b, 
the Ordinance of Man, as eſtabliſh'd immediately 
by human | Appointment. But as for the other 
Aſſertion of Grotias, That the civil Authority is 
therefore term d Divine, or ſaid to be of God, be- 


rauſe God approved of what Men wholſomly inſtituted ; 
we can on no account admit it in this Senſe, as if 


God approved of the Eſtabliſhment of civil 
Government (as *twere) ex poſt fatto, or after 
it had been actually ſettled ; as he hath been 
pleas d, in many Places of Scripture c, to 
confirm and ratify the Condition of Servants, 
which no doubt is an human Invention. But 
*twas abſolutely requiſite to add, that Men were 
able antecedently to apprehend the Divine Will, 
by duely weighing the Condition of Mankind 
upon its Multiplication ; which as it could not 


be preſerv'd without civil Societies, or in a ſoli- 


ary Life; ſo Men, whilſt in this Matter they 
followed the Guidance of Reaſon . to 
the Scope and of the Law of Nature, muſt 
de ſuppoſed to have fulfill'd the Divine Pleaſure. 

III. Tho' we think what hath been here deli- 
ver d, ſufficient as well to ſanctify the Original 
of civil Government, as to en the Vene- 
ration of Subjects towards their Rulers ; yet it 
may be our while to conſider, what So- 
lidity there is in the Arguments of a late Author 
„ who maintains that we ought to 95 much 
higher in this Point. He ſuppoſeth then, that 
what is the Cauſe of civil States is not likewiſe 
the Cauſe of the Publick Government and ſu- 

reme Authority in them. And therefore he al- 
— the States themſelves to be eſtabliſſid by 
Covenants; but aſſerts on the other ſide, that 
the Sovereignty is conferr'd on Princes imme- 
diately by GOD himſelf, and that nothing 
which proceeds from Men, doth at all contribute 
to its Production. And, conſequently, that a 


free People, when they voluntarily chooſe to 
themſelves a King, do not 444 & Majeſty 
upon him, but only mark out the particular Per- 
ſon on whom that Character is, by the Divine 
Gift, beſtow d: As in many Boroughs or Towns 
Incorporate, the Election of Magiſtrates belongs 
to ſuch an Order of Men; and yet the Magi- 
ſtrates receive their Power of acting, not from 
that Order of Men, but from the ſupreme Ruler 
in the State. Which Poſition, tho* it may poſ- 
fibly take with ſome Perſons, through a ſpecious 
Appearance of more than ordinary Piety ; yet 
tis manifeſt, that it tends to the breaking in ſun- 
der all thoſe Compacts and fundamental Laws 
which paſs between Princes and Subjects, with 
regard to the publick Adminiſtration. And, in 
the firſt place, we cannot admit, that he ſhould 
aſcribe Majeſty to Kings alone, and utterly deny 
it to free States and Democracies. It's true, 
the Cuſtom of Speech, during theſe laſt Ages, 
ſeems to have appropriated the Term of Maje- 
ſty to Kings, by placing it amongſt their Royal 
Titles. Yet this doth not hinder but that the 
fame Word may be uſed to denote the ſupreme 
Authority under any Form of Government. 
And thus too, that Definition of Majeſty, poor 
and dry as it is, in which he calls it, The chi 

Power every where over the State, agrees as w 


to a Senate, or to a popular Aſſembly. 'Tho? 


in this refpect Kings have the Pre- eminence, 
that each particular Member of the Senate, or 
of the general Aſſembly, is ſubject to the ſu- 
preme Power of the People; whereas the Per- 
ſon of a King acknowledgeth no Superior upon 
Earth. Yet as to the Force and Efficacy of 
Command over Subjects, tis the very ſame un- 
der all ſorts of Conſtitutions. To proceed, the 
ſole Cauſe of this Majeſty he makes God Him- 
ſelf, Who, upon the People's Elettion, immediately 
transfuſeth it on the Prince. Here T am miſtaken, 
if he did not conceive Majeſty under the Notion 
of a real and phyſical Quality ; as they mani- 
feſtly do, who affirm civil Government to be 
the Creature, or the Act and the Work of God, /6 
that no other Creature, either in an equal or in a 
ſuperior kind of Cauſation, or by any innate Princi- 
ples, doth at all contribute to its Inſtitution. By 
which Diſcourſe their groſs Ignorance of moral 
Things is ſufficiently betray'd. The Argument 
which ſets forth, how that Perſons, exalted to the 
Throne from an inferior Station, have ſuddenly 


a L. I. c. 4. ſ. J. n. 3. b Epiſt. 1. c. 2. v. 13. 5 Epheſ. vi. 5, 6, 7, 8. Colofſ. iii. 22. 1 Tim. vi. 1. Titus ii. 9. 


Mr. B A R]M EY RA Cs NOTES on F. III. 


1 Joh, Fred. Hornius de Civitate, 1. 2. c. 1. Never were more pitiful and weaker Reaſons given than in this 
Matter. If any one has a mind to ſee a Specimen of 'em, among abundance of Authors whom their Prejudices, 


Intereſt, or the Situation of Affairs where t 90 liv'd, have moſt groſly perverted ; let him only read, for Inſtance, 
r 


Bacler's Diſſertation de Auſpicio Regio, in the firſt Vol. of the Collection of his Diſſertations Academiques ; and Mr. 
Creech's Engliſh Notes upon his Tranſlation of Lucretius in 1683. in King James IT's Reign, p. 52, &c, The laſt is 


ſo much the more ridiculous, as he has brought it in by Head and Shoulders, and that of ſixty Pages which he ſpends 


in giving us ſome few Notes upon his Tranſlation, he waſtes five or fix in an impertinent Digreſſion. But when 
he afterwards publiſh'd the Original with larger Notes in 1695. upon the Revolution, the Reader will find that he 
takes care not to mention any thing of this pretended immediate Emanation of Divine Authority, A Daniſh Divine has 
in our Time, in a more effectual manner, refuted the contrary Opinion, by cauſing to be burnt by the Hangman 
at Copenhagen, a Book of Mr. Thomaſius, in which that Civilian maintain'd, that God is not the immediate Cauſe of So- 
2 See what blind Zeal, or rather Flattery of Churchmen can do! As for Hecter Godefroy Maſius, who is the 
other I am ſpeaking of, which is to be found in the Bibliotheque ni verſ. Tom. xi. Pag. 47. &c. Mr. Thomaſins, 
from whom I have the Account of the Fact I have juſt now related, obſerves in the ſame place, Inf. Furiſpr. Piu. 
Lib. iii. Cap. vi. SeQs 68. that it was formerly propoſed in France, in the general Aſſembly of the States of the 
Kingdom, to canonize this Propoſition, that Kings derive their Authority immediately from Cod; but it came to nothing, 
becauſe ſeveral made it appear, that the Welfare of the State did by no means depend on any ſuch Opinion ; and 
if ſo, that the Queſtion muſt be left to the Determination of the Schools. Gramond. Hiſt. de France, Liv. b. 
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been ſurrounded with an unuſal Glory or Splen- 
dor, which could not ſhine from any other 

lace than Heaven; may ſerve for a Declama- 
tion before ſuch an Audience, as are unable to 
diſtinguiſh empty Flouriſhes from ſolid Truth. 
That Kings are the peculiar Care of GO D Al- 
mighty, ſerves not in the leaſt towards the Proof 
of his Opinion. And beſides, the Divine Pro- 
vidence hath been pleas d to ſhew no leſs Evi- 
dences, as it were, of a particular Favour, to 
other Perſons preſerv d to be hereafter in an 
eminent manner uſeful to the World. At the 
ſame time, we read of no inconſiderable Num- 
ber of Kings, who have drunk Poyſon out of 
their precious Cups, or have fallen by the 'Trea- 
chery of their own People. As to that Temper 
and Conſtitution of Body in ſome Princes , 
which is obſerv'd to produce Effects not unlike 


to Miracles, the Phyſicians are to be conſulted 
on the Point. 


Nor doth he prove what he aims 
at, by alledging the Puniſhment, either of ty- 


rannical Kings, or of ſtubborn and rebellious 


Subjects; or by heaping up Teſtimonies in ſo 


plentiful a Store (which too acknowledge God 
no leſs for the Author of ariſtocratical than of 


monarchical Government) or by reciting thoſe 


Divine Predictions concerning ſome Kings, 


the like to which have not been wanting in po- 
pular States. And as to what paſs d in the Na- 
tion of the Fews, this can carry no Evidence as 
to the Original of Kingly Government in ge- 


neral ; there having been many other King- 


doms eftabliſh'd long before: But it belongs ra- 
ther to the manner of conferring the ſupreme 
Command on 3 Perſon, according to 
icular People. 5 3 | 
PV. Let os anker the Arguments by which 
he labours to make out, that all human Cauſes 
are of a far more inferior Power, than to be 
capable of producing Majeſty or Sovereignty, 
the moſt auguſt thing upon Earth. Amon 
which, that which carries the Prize from all the 
reſt is this ; That neither particular Men, nor a 


looſe aud ungovern'd Multitude, are themſelves en 


dued with Majeſty, therefore neither can they confer 
it on the Prince. But now it may and often does 
happen, that a moral Quality (in which Claſs 
Government ought to be reckon'd) ſhall be 
produc'd in another Perſon, by the Concurrence 
of thoſe who had it not truly and properly in 
themſelves before; ſo as that they may be right- 
ly deem'd the productive Cauſe of the ſaid Qua- 
lity a. As many Voices joining in Contort 
produce a Harmony, which no ſingle Perſon 
could pretend to by himſelf. And on this ac- 
count it muſt be cenſured as very falſe reaſon- 
ing in Socrates, when he encouraged Alcibiades 
not to fear the venturing himſelf in an Aſſembly 


lty'; or as if there were no moral 


of the People, by telling him, If you deſpiſe them 
Max by Man, you ought likewiſe to 4505 them 
when gather d into a Multitude b. Farther, ſince 
Sovereignty reſults from the Non: reſiſtance of 


the Subjects, and from their Conceſſion that tlie 


Sovereign ſhall diſpoſe of their Wealth and 
Strength 3 tis eaſily — that ſome ſcatter'd Seeds, 
as it were, of Government lie hid in particular 
Perſons, which, by Means of concurrent Com- 
pacts, being excited into Motion, do grow and 
ſhoot forth. So that tis groſly abſurd to infer, 


that Sovereignty is not immediately of human 


Original, becauſe it is not diſcoverable in the 


natural Powers or Faculties of Men: As if we 
were all this while ſpeaking of a phyſical Qua- 
lities, 
diſtinct from the phyſical. I know not what Re- 
liſh wiſe and Chriſtian Princes can have for ſuch 
flattering Titles as theſe ; that God tranſcribes in 
the Perſon of the King that Right of governing 
Mankind, which he held alone by virtue of Creation : 
Yet ſo as that GOD ftill retains his antient 
Right, and therefore reacheth out this Power 
to Kings by Accumulation, and not by an abſolute 
Abdication : Together with the like Inſinuations, 
by which baſe and wicked Paraſites delight in 
raiſing the Glory of their Prince to the Diſhonour 
of their God. You would think *twas a moot 
Point with them, whether after the conſtituting 
of Monarchs, God reſerv'd to himſelf any 
Power or Command over mortal Race ; and 
whether theſe who govern below, ought to 
own his ſuperior Authority. Certainly nothing 


can be more manifeſt, than that civil Governs 


ment is quite different in kind from that Com- 
mand of God, which he holds by Right of Crea- 
tion; and therefore tis not only abſurd, but blaſ- 
phemous to affirm, that the Sovereiguty which 
God alone is inveſted with, as the Maker of all 
Things, be out of bis ſingular Benevolence doth com- 
municate to Men. 

Endeavouring to give us another Proof that 
God is the immediate Cauſe of Sovereignty, he 
diſtinguiſheth between the immediate efficient 
Cauſe, and the immediate conſtituting, or appointing 
Cauſe. The Sovereignity only is, he ſays, imme- 
diately produced by God; the Crown and Scepter 
being commonly receiv'd from other Hands. 
Hence he obſerves, © that we ought to ſeparate 
© theſe two ways of ſpeaking, God is the im- 
© mediate Cauſe of Sovereignty ; and God im- 
© mediately conſtitutes the Prince, or God im- 
© mediately confers the Sovereignity. It being 
© ſomewhat tolerable to affirm, that God con- 
6 fers the Sovereignty by the Mediation or In- 
© terpoſition, either of the popular Vote, or of 
© Succeſſion, or of Occupancy c. But that in 
© every Act of producing Sovereignty, God 


Mr. BARBEYRAC'S NOTES en 5. 111. 
2 The Souls of Kings and of Coblers are caſt in the ſame Mould. When we conſider the Importance of the 


Actions of Princes, a 
c 


; whole Province. Their Wills are as fic 


a Vid. L. 41. t. 1. I. 46. D. de Acquir. Rer. Dom. 
© In this $ 


their Weight, we imagine that —_ are produced from ſome Cauſes as important and 

* weighty, We are miſtaken; they are mov'd to and fro in th ; by tl we arc 

ours. The ſame Reaſon that makes us quarrel with a Neighbour, happening in a Prince, makes him ruin a 
kle as ours, but their Power is greater. The ſame Deſires move a Horm 

and an Elephant, Montaign's Eſſays, B. 2. c. 12, P. 343- Edit. Pariſ. in fel. 5 

3 See Algernon Sidney's Diſcourſe upon Government, C. 2. ſ. 9. | 


eir Inclinations by the ſame Springs as we are in 


b In lian, V. H. I. 2. c. 1. 


enſe are we to underſtand that Paſſage of Ihemiſtius, Orat 6. Ed. Harduin. p. 73. C. Do not imagine the 


Soldiers to have been the main Cauſes and Authors of this Election. The Concurrence of their Votes was the AF of Heaven : | 
The Vacancy of the Throne was the Appointment of the Gods, and Human Aſſiſtance was only the Inſtrument of compleating and 
execnting the Divine Counſels. | acc 


tainly be at a 


— 
| e 
Information. And ſince this Author, before any 
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© cannot bear or permit any proximate or ſe- 
© condary Cauſe. Now whoever looks more 
nicely into things, will perceive that theſe Men 


_ apprehend Sovereignty under the Idea of ſome 


phyſical Being, which, after the Production of it 
by God, wanders up and down in the World, 
without any certain Seat or Subject, till the 
Prince being at length deſign'd by the People, 
it falls upon him, and cloaths him with auguſt 
Majeſty and e, N. Where they muſt cer- 
ſs, if a Man ſhould be ſo im- 

rtunate as to demand, whether this Sovereign- 
ty, before it finds a place of Reſt in the Perſon 
of ſome Prince, be a Subſtance or an Accident ; 
and if the latter, how it can exiſt without a 
Subject? Farther, at what time it was created? 
at the Beginning of the World, or afterwards ? 
As likewiſe, whether there be but one Sove- 
reignty only, diffuſed through the whole World; 
or whether particular Princes have each a pe- 
culiar and entire ' Sovereignty of their own? 
Whether upon the Death of the Prince the So- 
vereignty dies with him; or whether it ſurvives, 
like the Soul in Separation from the Body, or 
finds Reception, by a kind of Metemp/ychoſis, in 


the new King «? But in Truth, to enquire 


after the Cauſe of Majefty or Sovereignty, taken 
in a ſeparate Senſe, is no better than Imperti- 
nence ; in as much as it never exiſts, but in the 


Subject. Tis juſt the ſame as if I ſhould make a 


particular Search into the Cauſe of human Na- 
5 conſider d; when as to the 
Men, as they exiſt, I have ſufficient 


hath obtain d a Right to the Sovereignty, leaves 


it in the Power of the People, to elect what 


Perſon, and at what time they pleaſe, or to in- 


troduce any Form of Government b; I would 


deſire to know what would become of his Sove- 
reignty, ſhould all the People agree in preferring 
an ariſtocratical or democratical State to it? 
We acknowledge indeed, that EleCtion, properly 
and ſtrictly ſpeaking, is no more than the Manner 


of acquiring Empire. But there ſeems to be no 


reaſon which ſhould hinder, why by one and the 
ſame Act the Perſon may not be mark d out, and 
likewiſe the SH wereigmy conferr dd, as then firſt com- 
mencing its Exiſtence. For tis very childiſh to 
imagine, that in moral Things, when any 
Right, or any moral ity is conferr'd on ano- 


ther, it muſt of Neceſſity have ſomewhere exiſted 


ſeparately before. On the contrary, it is evi- 
dent, that Rights and all other moral Qualities 
do rather ariſe from the Concurrence of Mens 
Minds in mutual Compacts c. Nor will there 


be any Difficulty in removing that other Scruple ; 


If the People be the ſecondary Gauſe of Sovereginty, 
then the Power, by which they produce it, muſt have 
been receiv'd from God; which doth not appear to be 
true in Fact. For, ſince God hath implanted in 


"Men a Care oftheir own Safety, hath command- 


ed them to maintain a peaceable and well order'd 
Converſation, and hath likewiſe endued them 
with Reaſon, whence they are enabled to find 
out Means conducing to this End, amongſt which 
the "Eſtabliſhment of civil Government juſtly 
challengeth the firſt place; who will make any 
farther Queſtion, whether or no the Power of 
ſetting this Conſtitution on Foot was a Privis 
lege vouchſafed to them by God himſelf > Thoſe 
Maxims of Philoſophy, which our Author ſo 
frequently lets fly againſt us, are partly but of 
ſlender Credit, and partly, through Ignorance 
and Miſtake, are unskifully transferr'd from na- 


tural to moral Things; which we are not now 


at leiſure to diſcuſs in particular. And then, as 
for the Account which Ovid gives of the Origin 
of Sovereignty, in the Fifth Book of his Faffi, 
tis meer poetical Fiction. 1 

V. No leſs Pains hath he taken in confuting 
the Opinions of thoſe, who derive the ſupreme 
Authority from any other Head. Upon which 
Argument, as he hath deliver d a great deal of 
Truth, ſo are there ſome things which are juſtly 
liable to Cenſure. He is fo far in the right, 
when he denies that Wars, occaſion'd by the Am- 
bition or the Luſt of Tyrants, could give Riſe 
to the ſovereign Power. For Wars occafion'd by 
Tyrants do certainly pre- ſuppoſe civil Commu- 


nities. Yet ſtill, the notorious Violence of ma- 


ny Perſons, and their Deſire of oppreſſing others, 
might poſſibly give occaſion to the Fathers of 


Families, living independent and ſcatter'd up 


and down, to unite in political Bodies . It 
is moreover evident, that moſt Empires, which 
have made a Noiſe and Figure in the World, if 
notall in general, have owed their Growth and 
Progreſs to War. And yet this is no reaſon 
why we ſhould pitch upon War for the Original 
and Fountain of Government. For at leaſt, 
that Band of Men, which firſt conſpired to in- 
vade their Neighbours, voluntarily engaged in 
Subjection to a common Leader. And as for 
thoſe who were invaded, no lawful Sovereignty 
could be eſtabliſh'd over them, till by giving 
their Covenant and Faith, they had promis'd 
Obedience to the Conquerour. 

VI. Yet ir is not ſo utter an Impoſſibility, that 
civil Empire might ariſe from paternal Go- 
vernment * ; ſuch, we mean, as extended it ſelf 
to ſome Breadth, taking many petty Villages un- 
der its Direction. *Tis true, the Command of 


Fathers belongs properly to the Care of educa- 


ting Children, as that of Maſters doth to the 
Management and Improvement of Eſtates ; nor 
can either be alter'd by the bare Number of Chil- 


dren, or of Servants. Yet there is not ſo wide 


a Diſtance between paternal and civil Govern- 
ment, but that Men might paſs from one to the 
other, without the Production of any new So- 
vereignty by the immediate Power of God. For 
ſuppoſe a Father of a Family, bleſs'd with a 


2 Add the Diſpute in Father Paul's Hiſtory of the Council of Trent, I. 2. p. 213: concerning the Nature of the 
Sacramental Symbols, where the Managers are put to great Shifts, by Reaſon of their Unskilfulneſs in Moral Things. 
b See Deuterone xvii. 14. c Comp. Hobbes de Cive, I. 2. ſ. 4. ſee alſo above in B. 3. c. f. ſ. 2, 3, 4 


See Mr. Barbeyrat's Firſt Note upon the Seventh Section of the Firſt Chapter of this Book. 
See Mr. Barbepracs Second Note upon the Tenth Section of the Second Chapter of the Sixth Book, and 


Mr. Lock s ſecond Treatiſe of Civil Government, C. 8. 5. 105, &c. 


plen- 
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plentiful Iſſue and with a numerous ſervile 
Train, to allow both the Children and the Ser- 
vants, by Emancipation or Infranchiſement, the 
Privilege of managing their own Concerns, and 
of conſtituting particular Families, upon this 
Condition, that in order to the common Securi- 
ty, they ſhall {till be ſubject to his Government; 
know not what ſuch a Perſon wants to make 
him a compleat Prince, provided he be Maſter 
of ſo much Strength, as is ſufficient to compaſs 
the End of a civil State. Upon his Deceaſe, if 
he left any Appointment with regard to a Suc- 
ceſſor, eſpecially if his Sons conſented to the 


Diſpoſal, that Settlement ſhall be followed. If 


he did not, then the People, as if they were to 
frame the whole Conſtitution anew, ſhallreſolve 
what Government or what Governour they will 
hereafter receive. In which Cale there will be 
no Breach of the Law of Nature, tho* the 
younger Son ſhould, by the free Votes of the Aſ- 
ſembly, be elected in his Father's room a. 

VII. He farther endeavours to evince, that 
neither can ſuch a Perſon be term'd the Cauſe 
of Sovereignty, who firſt poſſeſſing it himſelf, 
confers the regal Dignity on ſome one who is 
at preſent his Subject, releaſing him from all 
future Dependence : As if a King remits to his 
Vaſſal his former Engagement, and allows him 
to hold as a ſovereign Prince, what he before 
enjoy'd only as a feudatary Tenant; or if he 
makes a Grant to any of his Subjects of ſome 
Province in his Dominions, exempting it, for 
the future, from his own Pan. for a 
Ceſſion of this kind is, he ſays, no more than 
the Manner of obtaining Sovereignty, and may 
be reduced to the Head of Elections. Now 
whoever throughly conſiders the Matter, will 
eaſily find out, how the ſupreme Authority is 
produced in this Caſe. And *tis plainly thus ; 
the King by quitting his Right, both over the 
Vaſſal and over the Feud, at the fame time 
makes one Perſon capable of ſovereign Power, 
and others capable of ſubmitting to the Exer- 
ciſe of it. For that feudal Territory cannot 
hereafter belong to the Vaſſal, as an abſolute 
and independent Prince, unleſs it be firſt utter- 
ly diſengaged from the Authority of the Lord, 
And by this Means the Government, thus eſta- 
bliſh'd, really and truly proceeds from the Con- 
ſent of the People, For if the Lord hath Power, 
by his own ſole Act, to beſtow ſuch a Province 
on whom he pleaſeth, he certainly, at the Be- 
ginning, receiv'd this Power from the Conſent 
of the People, either voluntarily given, or ob- 
tain'd by the Iſſue of a juſt War. But if the 
Lord cannot do this by his own bare Authority, 
then 'tis evident, that the expreſs Conſent of the 
People muſt concur in the Diſpoſal. 

VIII. To conclude this Diſpute ; the ſame 
Author in the laſt place maintains, that even 
then the People are not the Cauſe of Sove- 
reignty in the Prince, when having before liv'd 
under a democratical Form, they chooſe a ſingle 
Governour. For, fays he, the Sovereignty can- 


2 See Geneſ. XX VII. 29, 37. 


not here be conferr'd on the Monarch, till ſuch 
time as the People have firſt renounced their 
Right ; but the People in that very Moment, 
in which they renounce their Right, have ng 
longer any thing to do with the Sovercignty : 
therefore all that they do, is to elect a Perſon, 
who having receivd his Power from GOD, 
ſhall, for the future, rule over them. But now 
upon the ſame Argument, it may be denied, 
that Property can paſs from one Man to ano= 
ther. For, juſt in this manner, another cannot 
become Proprietor of my Poſſeſſion, till I have 
firſt reſign'd my Property. But after my Reſig- 
nation, I have loſt my Property, and conſe- 
quently cannot transfer that on another, which 
I have not my ſelf ; and therefore all that I do, 
is to chooſe a certain Perſon, into whom the 
Property (ſprouting up anew, I know not 
where) is afterwards to be infuſed. 

As to the voluntary Abdication of Monarchs, 
his Opinion runs in the following Senſe ; That 
the Government being firſt abdicated, and the People 
loos'd from their Allegiance ; the Sovereignty doth af 
terwards returnto its original Author, inorder to its 
being again brought back, and communicated to the 
appointed Heir. This is manifeſtly a Metempſychoſis, 
or Tranſmigration of the ſovereign Fower ; which 
a wiſe Man will not require us to be at the 
Trouble of confuting. In reality, he who ab- 
dicates a Crown, gives his Succeſſor an Occas 
ſion, and a Capacity, of receiving it from the 
Hands of the People, upon their Submiſſion ; or, 
of actually entring upon the Government, to 
which the Decree of the People, ſettling the 
Order of the Succeſſion, had "ey ca given him a 


Right. 


IX. It may not be improper, before we leave 
our preſent Subject, to enquire in ſhort, to 
whoſe Power it belongs, to confer the regal 
Titles and the Enſigns of Majeſty, or any De- 
nomination by which the ſupreme and inde- 


pendent Authority in State, inhering in a 


ſingle Perſon, is wont to be expreſs d. And here 


it's manifeſt, that to beſtow the Name and Ti- 


tle, belongs to the ſame Perſons, who have a 
Right to beſtow the ſame thing it ſelf, that is, 
the ſupreme Command. And by Conſequence, 
a People, that either now firſt unite themſelves 
in a civil Body, or elle, laying aſide their for- 
mer Frame of Government, reſolve on a mo- 
narchical Conſtitution for the future, whilſt they 
confer on one Man the Authority over them- 
ſelves, they, by this very Act, give him a Right 
to bear the Title and Style of King, and to ſigni- 
fy his high Station by decent Badges of Honour. 
Such a King, as he owes his Dignity and Empire 
to no foreign Power, ſo he need not wait for 
the Conſent and Approbation of other Princes 
or States, in order to the aſſuming the Actions 
or the Character proper to his Office. Bur as a 
Foreigner could not diſpute his Right to the 
Government, without a manifeſt Injury, ſo 
would it be * injurious likewiſe to deny him 
the Appellation of King. Nor can any Pretence 
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Mr. 7it:us (Obſerv. DLXI.) aſſerts not: And that Foreigners are at their Liberty whether they will * ove 
ledge or not acknowledge ſuch a Sovereign for King ; becauſe, ſys he, this Title generally gives Ran * 


Prerogatives that may occaſion ſome Prejudice to other States. 
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to the contrary be drawn from the ſmall Extent 
of his Dominions. For a Tags doth not de- 
note any certain Meaſure o 

Power ; but a particular Form of civil State, 
which -may happen to be greater or leſs. But 
to make him a King, who before own'd the 
Command of ſome Superior, tis neceſſary, that 
he obtain the Conſent of his Superior, to releaſe 
himſelf and his Dominions from the Bond, by 
which they ſtood engaged to their former Lord. 
Thus he who is under a feudal Obligation, can- 
not, without his Lord's Conſent, take up the 
Character of a ſovereign Prince. And unleſs he 
be releas d from this Obligation, tho his Lord 
ſhould grant him the Title, yet he will hold the 
Dignity itſelf after an imperfe& and ſubordinate 
manner. So we find that the Succeſſors of Alex- 
ander the Great durſt not aſſume the regal Style, 


till Alexander's own Family was extinct, to which 


the Sovereignty did of Right belong. And even 
after this, twas neceſſary for them to have the 
Conſent of the People under their Command, 
which the numerous Forces kept in Pay about 
them, ſecured beyond the Poſſibility of a Denial 
a. In the ſame manner, he who ſubdues a 
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Territory, or of 
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Territory by Arms, as he may, by the Right of 
War, acquire the Power and Authority, 15 may 


he likewiſe obtain the Title and Character of A 


King b. If a Prince would erect any particu- 
lar Province of his Empire into a diſtin King- 
dom, the way of compaſſing this Deſign is to 
ſeparate it from the reſt of the Body, and to 
govern it by a peculiar Juriſdiction, independent 
of his other Dominions. That the Roman Se- 
nate frequently beſtow'd the Title of F iend and 
King, as Marks of Eſteem and Honour, is a Piece 
of Hiſtory vulgarly known. And this they 
might juſtly do with regard either to thoſe 
Princes, on whom they themſelves had conferr'd 
the reſpective Dominions, or to thoſe, over 
whoſe Kingdoms they ſtill held ſome ſuperior 
and tranſcendent Right. Bur to have offer'd the 
ſame Title, as purely a Matter of Favour, to 
other Monarchs, over whom they could not pre- 
tend to the leaſt Authority, had been a moſt 
inſolent piece of Uſurpation. And yet tuch a 
preſuming Prerogative the Popes have not been 
aſhamed to challenge over the moſt free and in- 
dependent States of Europe c. 


2 Vid. Cornel. Nep. Eumen. Plutarch Demet. Juſtin. J. 15. c. 2, Appian. Alex and. in Syriac. Diodor. Sic. I. 20. c. 


$4, 55 b Vid. Juſtin. I. 41. c. 4, 5. 


: 5 
p. 354. where he reports, how Paul IV. advanced Ireland t 


c See Father Paul's Hiſtory of the Council of Trex, l. 5, 


o the Honour of a Kingdom; and Thuanus's Hiſt. J. 46, 


about the Title of Great Duke conferr'd on Coſmo of Florence. 


* 


CHAP. IV. 
of the Parts of Sovereignty, and their natural Connexion. 


1. In bat Senſe the ſupreme Power may be ſaid 
| to conſiſt of Parts. | 
1. The legiſlative Power. 

11. The vindicative Power. 


iv. The Judiciary Power. 
v. The Power of War and Peace, and of 
making Leagues. | 


vi. The Right of appointing Magiſtrates. 
vir. The Right of levying tk 
viii. The Right of examining Dottrines. 


. * ſupreme civil Authority, tho* in its 
own Nature it be one indiviſible thing 
7, yet becauſe it exerts its ſelf in different 
Acts, according as it is imploy'd about different 
| n to the Preſervation of the 
State, is generally conceiv'd as conſiſting of man 
Parts; with Reſemblance to thoſe Parts whi 


ix. Government a more feri? Obligation than 


bare Compact. | | 

x. Who may properly be ſaid to bold a part in 
the Government. 

XI. The Connexion of Parts in the ſupreme Au- 
thority demonſtrated ; 


xi. And illuſtrated, 

xIII. Many are for dividing thoſe Parts: 

x1V. Grotius among ſt the reff ; whoſe Opinion is 
particularly diſcuſs'd. | 


are term'd Potential *, in natural Philoſophy. 
For the ſovereign Command is by no means 
ſuch an entire compound Being, as is made up 
of heterogeneous Parts, which as they are join'd 
and knit together by ſome common Band, com- 
poſe one Body, 2 ſo as that each Part is capa- 
ble of ſubſiſting ſeparately by its ſelf. But as the 
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1 Theſe are Grotius's Terms, in 1. 1. n. 


has confuted in the preceding Chapter; by which the $ 


Tis founded upon a falſe Hypotheſis, which our Author 
upreme Civil Authority is conceiv'd to be as a phyſical Being, 


that has no Parts, and that only receives different Names according to the Diverſity of Objects, with regard to 


which it acts. Indeed, the Supreme Civil Authority contains an Union of different Rights, or different diſtin Powers, but 


conferred for the ſame End, that is, for the good of the Publick, ſo that to conſider them in themſelves, nothing 
binders but that they may be either entirely ſeparate one from another, or in the Hands of different Perſons. 
See Mr. Tirius's Obſerv. DLXIX. Numb. 2. and his 3 Juris Publici, &c. Lib. VI. Cap. VIII. 5. 26. &c, 


as alſo what the learn d Obrecht ſays againſt our Aut 


or, in his Diſſertation de Unitate Reipublice in S. Imperio Ro- 


mano, §. 5. *Tis the XIV of the Collection publiſh'd in 1704. 

By that is underſtood the Species of the ſame Genus: For the potential whole is what the Schoolmen call in other Terms, 
the Logical or uni uerſal whole; upon which we may conſult the Metaphyſicians. Thus Sovereignty is conceiv'd as 4 
Genus, whoſe Species are the Sovereign Power of making War or Peace; the Sovereign Power of puniſhing, the So- 


vereign Power of railing Taxes, &c. To that is oppoſed the ſubordinate Parts of Sovereiguty, that is, the different Subjects, 
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goul is one ſingle Subſtance, diſpenſing Life and 


vigour through the whole Body, and yet as it 
exerciſeth different Operations, in Proportion 
to the Difference of the Objects prefented to it, 
or of the Organs through which it works, is 
conceiv'd as having Potential Parts; ſo, in like 
manner, the Supreme Authority, as it is buſied 
in preſcribing general Rules of Action, isterm'd 
the Legiſlative Power ; as it determines the Con- 
ttoverſies of the Subjects by the Standard of theſe 
Rules, tis the FJudiciary Power ; as it either arms 
the Subjects againſt Foreigners, or commands 
them to lay down their Hoſtility, *tis the Power 

War and Peace; at it takes in the Aſſiſtance of 
Miniſters in the Diſcharge of publick Buſineſs, 
it is called the Right or Power of appointing Magi- 
frates ; and ſo with regard to its other Offices 
and Functions. | 

II. What therefore theſe Parts of Sove- 
reignty are, may plainly be diſcover d from the 
Nature and End of Civil States. A State then 
is a Moral Body conceiv'd to act by one Will. 
But in as much as it is made up of many Natu- 
r. Perſons, each of whom hath his particular 
Will and Inclination ; and ſince theſe ſeveral 
Wills cannot, by any Natural Union, be join d 
together, or temper d and diſpos'd into a laſt- 
ing Harmony, therefore that one Will, which 
ve attribute to the State, muſt be produced by 
the Agreement of all Perſons, to ſubmit their 
own private Wills to the Will of one Man, or 
one Aſſembly of Men, on whom the Govern- 
ment hath been confert'd. Farther, ſince the 
reſpective Members ought in Duty to conform 
themſelves to the Will of the State, tis neteſſa- 
ry, that this Will be made known to them by 
clear and evident Signs. Hence we apprehend 
it to be one of the chief Offices of Sovereignty, 
to preſcribe and declare to others what the 
ought to perform, or to omit. And becauſe 
'twould be impoſſible, in fo great a Multitude, 
to give — on to every particular Man, on 
1 of every particular Action; therefore 
geheral Rules are eſtabliſh'd, for the perpetual 
Information and Direction of all Perſons in all 
Points, either of poſitive, or of negative Du- 
ty. Beſides, ſince we eaſily difcover amongſt 
Men an immenſe Variety of Judgments and of 
Appetites, whence an infinite Field of Contro- 
verly might ariſe; it is on this Score highly 
conducive to the common Peace, that public 
Determinations ſhould ſettle what each Man 
ought to look on as his own, what as ano- 
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ther's ; what is to be eſteem'd lawful, or unlaw- 
ful in the State, What honeſt, or diſhoneſt ; 
as likewiſe, what Degree every Man retains of 
his natural Liberty, or after what Manner each 
Perſon is to moderate the Uſe and Exerciſe of his 
own private Rights, in order to the publick 
Tranquility . EE Et en gee 
III. To proceed; the chief End of Civil 
Communities is, that Men, by conſpiring mu- 
tually to aid and aſſiſt each other, may be ſecured 
againſt thoſe Damages and Injuries, which they 
might otherwiſe ſuffer from their own Kind ; 
and by this means may either enjoy Peace, or 
have ſufficient Defence againſt any Aſſaults or 
Moleſtations. Now in order to the procuring of 
Peace, tis in an eſpecial manner neceſſary, that 
each Ferſon be ſo far guarded againſt the Violence 
of his Fellows, as that he may be able t6 live 
ſecurely ; that is, without having juſt Cauſe ko 
fear Injury from others, whilſt he himſelf is not 
injurious to others. Indeed, that Men ſhould 
be abſolutely protected from mutual Hurt, of 
that all Injuries ſhould be impoſſible, the Con- 
dition of human Things will riot allow. Yet 
ſuch Care may be taken, ſuch Proviſion made 
as that there ſhall be no probable Grounds for 
the Apprehenſion of Danger. And this Secu- 
rity is the Aim which Men propoſe, when they 
ſubmit themſelves to the Direction of others. 
Of which, if no greater Degree could be ob- 
taind by joining Strength, than each private 
Man could give himſelf by ſtanding fingly upon 
his own Guard, twould be Folly torenounce our 
natural Liberty, in which every Peiſon is his 
own Protector. But ts compaſs this Security; 
*tis not enough that each of thoſe who are about 
to form a Civil Body, do covenant with the reſt, 
by Word, or Writing, that he will not kill, ſteal; 
or offer any other Harm or Prejudice: For tis 
manifeſt how far Human Nature is in moſt Per- 
ſons corrupted ; and experience ſadly informs 
us, how little Force the Reverence of verbal 
Engagements, or the Authority of Oatlis, hath 
with the generality of Mankind, towards the 
keeping them in their Duty, ſhould the Fear of 
Puniſhment be once remov'd. For which reaſon 
likewiſe tis not enough to have one who ſhall 
preſcribe Rules of Acting, if he be inveſted 
with no farther Power. Therefore, to engage 
Men to an Obſervance, both of the common 
Precepts of Nature, and thoſe particular Laws, 
which are enacted for the good of the State, 
there muſt be added the Fear of Puniſhment, 


or the different Perſons among whom the Sovereignty is divided; as when the Roman Empire was in the Hands of the 
TRIUMVIRI, Azzulus, Mark Anthony, and Lepidus, &c. But I muſt obſerve by the bye, that Mr. Courtin, ac- 
cording to his uſual Exactneſs, ſays in his Index, that by potential parts of a State, Grotius means :he parts thas have 
the Sovere/gn Power; ſo that, adds he, :t happen d that the ſme Roman Empire has had two Sovereigns or two poten- 
tial Parts, who reiqu'd at once, one in the Eaſt; ani the other in the Weſt, the Imperial Authority however remaining ſtil one 
and in4ivifiile. On the contrary, the Subordinate Parts are, according to him, thoſe that are ſubje# to the Sovereign 
Power, that is, the Subject of the Provinces that compoſe the State, which are with reſpect to the State of Sovereign Pow- 


er, what in the Schools ſeveral Species are with reſoect to the Genus. 


By this ſmall Specimen one may eaſily fee what 


Dependence there is upon this Tranſlator's Explanation Both of the Terms and of ſome Thoughts of Groe/us ; 
without ſaying any thing of the Tranſlation ir ſelf. This heap of Nonſenſe is ſo much the more inexcuſable in 
him, becauſe he might caſily have ayoided it by following Gronovius, whoſe Notes tis plain he had read. 


: Mr. BARBEYRAC's NOTES on 5. 18s | 
Tho here bur Author uſes the Terms of Hobbes (De Cive, c. 6. ſ. 9.) yet he means always, that the Laws of a 


Sdvereign include nothing contrary to the Divine Laws, whether Natural or Reveal d, as he will prove in the firſt 
Chapter of the next Book. 2 The latter Part of this Section is taken from our Author's Abridg- 
ment, De Offc. Hom: & Cid. B. 2. c. 7. f. 2. 1 ü 1 
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and the Power of inflicting what is fear d. And, 
that Puniſhment, may produce the proper End 
of its Inſtitution, it ought to riſe to ſuch a Mea- 
ſure and Proportion, as that there ſhall be ma- 
nifeſtly a greater Evil in tranſgreſſing the Laws, 
than in obeying them; ſo that the Severity of 
what is to be ſuffer d may over- balance any 
Pleaſure, or Profit, which may now, or here- 
after be obtain d by the Offence: It being im- 
poſſible for Men out of two Evils, not to chooſe 
that which to their Judgment appears the leaſt. 
And thus the regard which Men have to their 
own Lives and Safeties ſecures mine. And al- 
tho it may ſometimes happen, that Perſons ſhall 
be ſo tranſported, either through Raſhneſs and 
Precipitancy, or fome other extravagant Com- 
motion of Mind, as to prefer the Satisfaction of 
the Crime to the Bitterneſs of the Penalty ; 
yet this is to be reckon'd amongſt thoſe uncom- 
mon and extraordinary Accidents, which the 
Condition of our Nature, and the Circum- 
ſtances of our Affairs will not ſuffer us to pre- 
vent. 
on thoſe who tranſgreſs the Commands of the 
Sovereign, is preſumed to be then conferr'd, 
when. particular Men yield up the Uſe of their 
own Strength to the Service of the Community. 
By which Act they oblige themſelves to execute 
Juſtice on Delinquents, when the Sovereign de- 
mands their Aſſiſtance in this particular; or at 
leaſt, not to aid and defend thoſe who are to ſuf- 
fer. But for a Man to oblige himſelf to under- 
o Puniſhment, without Reluctancy, or Reſi- 

, oo is a void Engagement, and ſuch as. can- 
not hold good, on account of that natural Ayer- 
fion, which we bear to all things deſtructive of 
our Safety and our Life. It is truly enough 
affirm'd by Mr. Hobbes , that this is the high- 
eſt Degree of Power, which Man can hold over 
Man, to be able to preſcribe to others, in what- 
ever he thinks beneficial to the State; and by 
denouncing juſt Penalties, to terrify the Stub- 
born and Diſobedient into a Compliance with 
what he thus enjoins. But then, as for what the 
ſame Author farther aſſerts, That he who hath a 
Right of inſlicting Puniſhment as be ſhall ſce fit, bath 
2 Right of compelling all Perſons to all things at 
bis, Pleaſure ; it ought to have a Limitation affix'd 
to it, taken from the End of Civil Government : 
In as much as we are to preſume, that he in 
whom the Supreme Authority reſides, hath no 
other Will or Pleaſure, but ſuch as upon good 
Principles of Reaſon appears to have ſome Ten- 
dency towards the ſaid End. . 
IV. Moreover, ſince under the exacteſt Sy- 
ſtems of Laws there ariſe frequent Diſputes, 
about the right Application of them to particu- 
lar Caſes, and many Circumſtances are to be 
conſider'd, before a Fact can be pronounced il- 
legal, or the Author of it convicted: On this 
account the Judiciary Power is ſuppoſed to come 
in to the Aſſiſtance and Support of the two 
a De Cive, c. 6. ſ. 6. b bid. ſ. 8. 

d Add. Bœcler ad Grot. I. 1. c. 3. ſ. 6, p. 218. 


Of the Parts of 


This Power of inflicting Puniſhment, 


Sovereignty, Book VII. 
Powers already mention d. The Office of the 
Fudiciary Power is to hear and decide the Cauſes 
of the Subjects, to examine the Actions of par- 
ticular Men, which are repreſented as Breachez 
of the Law; and to pronounce Sentence accor- 
ding to the Legal Penalties Mr. Hobbes v 
 ſeeras to have had an improper Notion of this 
Power: Since the Right of Judging, as to the 
Ule and Exerciſe of any Part of the Sovereign- 
ty, is underſtood to be implied or included in 
the reſpective Part. 
V. But tho' the Means hitherto preſcribed 
may afford the Subjects full Security againſt thoſe 
of their own Body; yet this is not enough to 
,anſ{wer the End of civil Eſtabliſhments. For 
"tis to little Purpoſe for Men to be at Peace 
amongſt then:telves, if they are not able to de- 
ſend themſelves againſt Strangers; and this they 
cannot effect, unleſs they are united in their 
Strength. Becauſe it's purely owing to Con- 
junction, that many are ſtronger than one; in 
as much as otherwiſe a thouſand ſeparate Men 
are not ſuperior in Force to a ſingle Perſon. In 
order therefore to the general Safety and Wel. 
fare, tis neceſſary, that there be ſuch a Power in 
the State as may aſſemble, unite, and arm ſo 
many Subjects (or hire Mercenaries in their 
room) as ſhall be thought ſufficient for the 
common Defence, with Proportion to the un- 
certain Number and Strength of the Enemy; 
and may likewiſe, when it ſhall be afterwards 
_ expedient, embrace Conditions of Peace. And 
ſince both the Seaſons of Peace and of War re- 
ceive a conſiderable Advantage from Leagues, 
for the better communicating the Benefits of 
different States, and for repelling and reducing 
to Reaſon ſome ſtronger Enemy, by a confede- 
rate Force; there muſt be inherent in the So- 
vereignty, a Power to enter into ſuch Alliances 
as ſhall be ſerviceable in either Condition, and 
to engage all the Subjects to a juſt Obſervance of 
them; and at the ſame time, to derive upon the 
Publick ſuch Fruits and Advantages, as ſhall acerye 
by their Means. 

VI. Again, ſince the Affairs of the Communi- 
ty, occurring as well in Peace as in War, can- 
not be adminiſtred and executed without Officers 
and ſubordinate Magiſtrates, ' there is need of 
ſuch a Power as may appoint Men to enquire 
into the Controverſies ariſing between Subjects c, 
to dive into the Policies of neighbouring 
States, to gather in and give out the publick 
Revenues, and laſtly, in every reſpect to con- 
ſult and promote the common Benefit. And 
then it muſt be another part of the ſame Power, 
to compel theſe Officers, when once con- 
ſtituted, ro the Performance of their Duty, 
and to call them to account upon proper Occa- 
ſions d. Ae. 

VII. Farther, in as much as publick Buſineſs 
in the time of War, or of Peace ', cannot 
proceed without Expence, ſuch a Power is like- 


c See Exod. Xviii. 15. Philo. Jud. de Creatione, init. Joſep. Archæolog. III. 3. 
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3 Mr. BARBEYRAC's NOTE on F. vir. 
This is what St. Paul intimates to us, when he ſays : For this Cauſe pay you Tribute alſo (to the Magiſtrates) 


| ſoy they are God's Miniſters, 


attending continually upon this very Thing. 


Rom. xiii» 6. They can't ( ſay? 


Mr. Ls Clerc upon this place) leave the care of their own Affairs to apply themſelves to thoſe of the 


State, without haying ſome Recompence for it; nor maintain the Dignity of Miniſters of 


wiſe 


ſineſs 
mnot 

like; 
5 35 


rates) 
( ſays 
f the 
's of 
wiſe 


Chap. IV. 
wiſe requiſite, as may ſet aſide for theſe Uſes 
ſome part of Goods or Products of the 


Country ; or may compel private 'Men to con- 
tribute ſo much out of what they ſeparately poſ- 


ſeſs, as is judg d neceſſary to ſupport the com- 


mon Charges; as likewiſe to command and re- 
quire the Hands of the Subjects, upon occaſion 
of any needful Work. To the ſame Power be- 
longs the Invention of other lawful Ways and 
Means of increaſing the Riches of the State, 
The Principal of which is the Right of im- 

oſing Duties on Goods imported, or exported ; 
and alſo of paring of ſome moderate Propor- 
tion from the Price of Commodities conſumed 
by the Subject. 

VIII. Laſtly, Tho' to make away the intrin- 
fick Liberty of the Will, and at the ſame time, 
to unite and compoſe Mens Judgments of things 
in a perpetual Harmony, by an inward Prin- 
ciple, be above human Ability to effect; yer 
to provide that theſe Sentiments and Perſuaſions, 
however different, may not diſturb the publick 
Peace, is a Buſineſs abſolutely neceſſary. For 
ſince all voluntary AQions take their Riſe from 
the Will, and have a natural Dependence upon 
it; and ſince the Inclination of the Will, to the 
doing, or the not doing of any thing, is built on 
the Opinion of that Good, or Evil, of that Re- 
ward, or Puniſhment, which the Party conceives 
will follow from the Performance, or the Omiſh- 
on ; and conſequently, fince Mens Actions are 
ever guided by their Opinions; ſome outward 
Means muſt needs be found out, by which theſe 
Opinions and Judgments ſhall be brought, as near 
as poſſible, to conſpire and agree ; at leaſt ſhall 
be hindred from giving the State any Diſturbance 
by their Oppoſition. To this End it is expe- 

dient, that the State do publickly own and pro- 
ſeſs ſuch Doctrines, as are agreeable to the End 
and Deſign of Civil Government, and the Minds 
of the Subjects be from their Childhood 
grounded in them. In as much as the Generality 
of Mankind judge of things according as 
they have been accuſtom'd, and according to the 
common Notions, which they ſee obtain in the 


and their Natural Connexion. 
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World; very few being able, by the strength 
of their own Parts, to dittern Hed is . gt | 
ſolid in the Conduct of human Life. There is 
indeed ſcarce any one Opinion, either relating 
to the Worſhip of God, or concerning thole 
things, the Knowledge of which is ſtrictly 
term'd human, but may be made the occaſion of 
Difſention, Diſcord, Reviling ; and in the final 
Iſſue, of Blood and War. And this doth not 
happen on account of the Falſity of the Opi- 
nion, or becauſe to admit the contrary, would 
bring heavy Inconveniences on Mankind, or 
on Civil Communities; but by reaſon of Mens 
unhappy Diſpoſitions, who always imagining 
themſelves to be wiſe, would gladly appear ſo to 
all others, and are violently enraged againſt 
thoſe who preſume to be of the contrary Per- 
ſuaſion. This any one will readily confeſs, who 
hath but chanced to caſt his Eye on thoſe Quar- 
rels of the learned about meer Trifles, carried on 
with no leſs Heat and Fury, than if their Lives 
and Religions lay at Stake. Now ſuch Differences 
and Diſpures, tho they cannot be abſolutely pre- 
vented, yet they may be hindred from inter- 
rupting the publick Peace and Tranquillity, by 
due Penalties enacted againſt thoſe who ſhall 
maintain and foment them ». Yet, what we 
would obſerve on this Subject, is not properly 
level'd againſt thoſe Opinions concerning in- 
different Points, but againſt ſuch as being ob- 
truded upon Mankind, either under the Colour 
of Religion, or with ſome other fair Pretence, 
ſhock and confound the Laws of Nature, and the 
Principles of ſound Policy; and tend to the 
breeding of Moral Diſeaſes in a State. Nor 
will any true and juſt Opinions be in Danger of 
ſuffering by this Cenſure. For no true Doctrine 
is oppoſite to the common Peace; and that 
which doth contradi& Peace cannot be true; un- 
leſs we may at the ſame time affirm, that Peace 
and Concord are repugnant to the Laws of Na- 
ture. Wherefore the Power of examining the 
aforeſaid pernicious Doctrines, and of baniſhing 
them from civil Societies, is juſtly attributed to 
the ſupreme ruling Authority b. 


— 


a Society, and defend ir againft thoſe that diſturb and invade it without an Expence, Ss that this is the Founda- 

tion of all the Taxes of lawful Powers, and which conſequently a Subject ought to pay; becauſe every one is ob- 

lig'd to contribute to the ſupport of the Society, in which he lives quietly, and enjoys the Protection of the Laws: 

And to this part of Sovereignty we may alſo refer the Right of coining Money, the Right of Hunting or Fiſhing 3 

and in general the Power of appropriating the uſe of things that have been left in common, and that cannot con- 
veniently be divided among private Perſons. 

2 Plato de LL. I. 11. p. 977. D. Ed. Wech. Let no Man revile another; but in Caſes of Doubt and Controverſy, let 
the Parties behave themſelves towards each other, and toward: the Company, after the manner of Learners, as well as of 
Teachers ; ſo as utterly to refrain from Reproach. For, to abuſe each other in a Diſpute with foul and ſcandalous Language, 
is to ſcold like Women : And very frequently Morde, which in themſelves are triſting Matters, give Occaſion to the deepeſt Hatred 
and Enmity amongſt Men. b Diogenes Laert. (in Theophraſt. S. 38.) reports a Law of Sophkocles Son of 
Amphiclidas, to this Purpoſe, That no Philoſopher ſhould keep a School, unleſe by the Decree of the Senate and Commons; and 
that to do the contrary ſhould be a Capital Crime. | ö | 

Plato 42 LL. I. 7. p. 888. C. Ed, Wech. Let no Poet preſume to feign any thing, but what is conſiſtent with the Laws of 
the State, and is juſt, honeſt and good. Nor ſhall he be allow d to ſhew his Compoſitions to any private Perſons, before the 
Guardians of the Laws, and the Judges appointed for this Service, have. reviſed and approved of the Performance. To this 
Purpoſe ſee Caſaubon Exercitat. in Baron. and his Epiſtle to Fronto Ducæus, n. 624. Ed. Greve Nor is it a deſpicable 
Remark of Mr. Hobbes, which he gives us in his Book de Homine, c. 13. GC. 8. Many Books, ſays he, we have, compil'd 
by Romans, either under the Commonwealth, or ſoon after its Extinction, and by Grecians, during the flouriſhing Condition 
of the Athenian State, repleniſh'4 as well with Precepts as Examples, by which the Minds of the Vulgar are render'd averſe 
to Regal Power; ani this for uo other reaſon, but becauſe they find theſe Authors making Panegyricks on the Villanies of baſe and 
perfidious Men, that is, on the Murthers of Kings, when they have before branded them with the Name of Tyrants. But ſtil the 
Genius and D:ſpoſition of the Multitude is much more corrupted by the reading of thoſe Books, and the hearing of thoſe Preache 2 
who would have a Kingdom within a Kingdom, and Eccleſtaftical within a Civil Suprematy. Hence inſtead of the Old Bruti an 
Cafſii, we have our Modren Clements and Ravalliacs, who whilſt in aſſaſſinating their Princes, they were only the wicked In- 

Sruments of other Mens Ambition, thought they did God Service. | 
Nrr r IX. Our 
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664 Of the Farts of Sovereignty, Book VII. 


IX. Our next Buſineſs is to ſhew, that theſe 
Parts of the Sovereign Power are naturally ſo 
united, and, as it were, interwoven with one 
another, that ſhould we ſuppoſe ſome of them 
to inhere in one Perſon, ſome in others, the 
regular Frame of the State muſt abſolutely be 
deſtroy'd a. Which Truth that we may through- 
lyapprehend, it ought to be obſery'd, that there 
are, above all others, two Bands eſpecially, by 
which the Wills of many Men, or of whole Ai- 
ſemblies, are cloſed and made to conſpire into 
one; Covenaut and Command: Of which, never- 
theleſs, the latter adds a-much ſtronger 'Tie 
than the former. 'They who are held together 
by bare Covenant, ſtand obliged by the Law 
of Nature voluntarily to perform the 'Terms of 
Agreement ; their natural Equality, in other 
reſpects, remaining as before. Now ſo long as 
the Articles are on both fides obſerv'd, a fair 
Union and Concord may continue amongſt 
them. And when any one Party, with a wicked 
Deſign, flies from the Engagement, he is guilty 
of a Breach of the Law of Nature: But then the 
reſt, whoſe Intereſt it was that the Covenant 
ſhould remain inviolable, have no means left 
of reducing the falſe Brother to Reaſon, but 


meer Force of Arms, in which he who offer'd 


the Injury, is frequently not inferior to him that 
receivd it. After the ſame manner, they, who 
upon equal. 'Terms ſtand bound to each other 
by virtue of ſome League or Confederacy, are 
at Peace and Agreement, ſo long as each Party 
makes good what he promis'd ; but when either 
proves perfidious, the Band of Union is diſſolv d, 
and an Occaſion of Hoſtility enſues. Whenec 
it appears, that bare Covenants are not Bands 
ſufficient, at leaſt, for the — holding toge- 
ther many Perſons in a moral Body ; eſpeci- 
ally ſince it doth not always fo happen, that the 
ſmaller and weaker Party recede their Ob- 
ligation, to the Prejudice of the more numerous 
and the more powerful, but very often the direct 
contrary. And tho we ſhould ſuppoſe, in the 
principal Compact, a Clauſe to this Purpoſe, 
that whoever preſumed to break this Article, 
ſhould be proſecuted with the united Strength 
of all the reſt, yet (not to ſay, that this Clauſe 
would be of no effect, in caſe many Perſons 
ſhould join in ſuch a Breach, unleſs a Democra- 
tical Government were eſtabliſh'd amongſt the 
Members, or unleſs they who before compoſed 
a Society, do unite more cloſely in a formal 
State) there will be need of another Covenant, 
to determine what Method ſhall be obſerv'd in 
proceeding againſt him who ſhall refuſe to ſtand 
to this additional Engagement; and ſo on, in 
inſinitum. But now Sovereignty or Command 
is a much ſtronger Tie, for the keeping an u- 
nited Body of Men in firm Agreement. For 
they who are bound to each other under the 
fame Government, do not continue equal to 
the Government it ſelf; but whilſt the Power of 
preſcribing Rules to, 2 of inflicting certain 
Evils, by way of Puniſhment, upon ſuch as 
tranſgreſs the Rules preſcrib'd, is conferr'd ei- 


ther on a ſingle Perſon, or upon an Aſſembly; 
all Perſons lie under a far greater Neceſſity to 
remain obedient, than if they were united b 
Compact only ; which could not take away the 
Equality of the Members, or their Right of ad- 
miniſtring their private Affairs according to their 
own judgment. : 
X. lt ought farther to be conſider d, that if 
any will maintain the Potential Parts of the So- 
vereignty (as they are term'd) to be within the 
lame State, ſeated in diſtin& Perſons or Coun- 
cils, they muſt at the fame time neceſſarily al- 
low, that he to whom any Part belongs, muſt 
be furniſh'd with ſufficient Power, as well to 
compel the Subjects to the Obſervance of what 
he ordains, by virtue of that Part, as to defend 
this his Right, when attack'd, or diſturb'd ; tho? 
that particular Limb of the Prerogative, which 
contains the Power of War and Peace, ma 
poſſibly reſide in another Perſon : And Jaſtly, 
that he have a right of determining, by his own 


Judgment, at what time and in what manner, 


the Part of the Government which he holds ſhall 
be exercis d and imploy'd. For to pofleſs a 
Right of declaring ro others what you would 
have them do, and yet to be deſtitute of Power, 
for the obliging thole to a juſt Compliance who 
refuſe your Injunctions, deſerves any other 
Name rather than that of Authority, or Com- 
mand. And we hold that by a very precarious 
Title, which we cannot defend againſt others. 
Nor is he any better than another's Officer, or 
Miniſter, who exerciſeth any kind of Right at 
the Pleature and Diſpoſal of that other Party. 

XI. From what we have laid down, it will 
be evident, that there is ſo near and fo neceſſary 
a Connexion between all the parts of the Sove- 
reignty, asthat not one of them can be ſeparated 
from any other, but the regular Frame of the 
Commonwealth muſt be deſtroy'd ; and inſtead 
of it an irregular Body muſt ſtart up, held toge- 
ther only by an infirm and ineffectual Covenant. 
For if we appropriate the legiſlative Power to one, 
and to another the judiciary, each primarily 
and independently, it will of Neceſſity follow, 
that either the former is null and void, or that 
the latter miniſters only to the former. Be- 


cauſe, to make Laws which you can't put in 


Execution is vain and inſignificant ; and on the 


other fide, to have Strength whereby you may 
compel and controul, and yet ſuch as you muſt 


not ule or apply, but at the Pleaſure of another, 
is to be an Officer barely executive. Again, 
ſhould we grant the latter the Privilege of ap- 
plying his Strength according to his own Dil- 
cretion, without being accountable to others, 
then we utterly overthrow the legiſlative Power, 
as before. It is neceſſary therefore, that both 
theſe Powers ſhould depend upon one and the 
fame Will. Nor can the Power of Peace and 
War, or that of exaCting 'Tribute, be ſeparated 
from this vindicative, or judiciary Right. In as 
much as no one can fairly compel the Subjects 
to bring in Contributions towards the Expences 
of the State, on either account, but he who hath 


Add the Preface of Mr. Hobbes. to his Book de Give; as alſo Leviath. cap. 21. where he reckons up the Miſ- 
chiefs, that have ariſen from the 4ri/orelian Doctrine of Liberty. Comp. de Cive, c. 6. Leviath. c. 29, 46, 47- iſ 
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Chap. IV. and their Natura Connexion. 665 
alſo the Right to puniſh the diſobedient. Far- Efficacy either in promoting: r in bindoiwus ti. 
ther, it would be abſurd to give the Right of dienceto the — n Ruler For if = 1 


making Leagues for the Service either of Peace, command the Subjects to do a thing under Pain 


or War, to any other Perſon, beſides him who of temporal Death, and another perſuade them 
hath alſo the Right of decreeing Peace, or War, that to do it would be to incur eternal Death. 
as he judgeth convenient. For otherwiſe, either and each by his own Right; ſeparately and 255 
the former will be only a bare Miniſter, or the dependently enjoy'd * ; the Conſequence muſt 
latter will depend upon another's Pleaſure, in be not only that the Subjects tho* innocent 
acquiring Means for the Exerciſe of his own may be juſtly puniſh'd, but alſo that the State 
Right. So likewiſe, if you conſtitute any Per- muſt fink into an irregular Syſtem, a Monſter 
ſon for the chief Management of Buſineſs, and with two Heads. For neither can any Man 
do not, at the ſame time, impower him to ap- ſerve two Maſters, nor, in the Caſe before us, 
point inferior Aſſiſtants, and to require their is he whom we think we ought to follow, upon 
Service in their reſpective Poſts (without which Pain of eternal Damnation, leſs our Maſter, 
Aſſiſtants the Buſineſs cannot be perform'd) you than he whom we obey upon the Fear of tempo- 
really make him as meer a Servant as the reſt. ral Deſtruction. And were the Right of control- 
For which reaſon, neither can the Power of ap- ling and regulating Doctrines once taken away, 
pointing Magiſtrates be divided from the other the more ſuperſtitious Subjects would be drawn 
parts of the ſupreme Authority. Laſtly, to the into Rebellion by their own Fanſies a. What 
lame Authority it muſt belong, to take Cogni- farther Power the Sovereign hath, as to facred 
ſance of Doctrines and Opinions, of ſuch e- Matters under Chriſtian Government, is a Point 
ſpecially, as bear any Relation to the End of which we leave to be more diſtinctly ſtated by 
civil Government, and which are of Force and others b . Nor are we here at leiſure. 
2 Comp. Hobbes ibid. & Horn. J. 3. c. 11. J. 3. | | 2 
b See eſpeciaily Grotius De Imperio ſummarum Poteſtatum circa, ſacra, c. 1. 
: Mr. BARBEYRACs NOTES on F. XI. 

r See a Diſcourſe of our Author's, intituled, De Concordia were Politice, cum Religione Chriſtiana, . 11. and the 
Rights of the Chriſtian Church, &c. 

2 It is, however, worth our while to ſay ſomething upon this important Matter. If we here make uſe of an 
unprejudiced Mind, it may be decided in few Words, at leaſt asfar as is neceſſary to eſtabliſh general Principles, 
from whence we may eaſily draw Conſequences in particular Caſes; and in other Points depending upon that. 
The following Letter concerning Toleration contains what is ſufficient to ſatisfy us. The Toleration of thoſe that 
differ from others in Matters of Religion is ſo agreeable to the Goſpel of Jeſus Chriſt, and to the genuine Reaſon 
of Mankind, that it ſeems monſtrous for Men to be ſo blind as not to perceiye the Neceſſity and Advantage of it 
in fo clear a Light. I will not here tax the Pride and Ambition of ſome, the Paſſion and uncharitable Zeal of 
© others: Theſe are Faults from which human Affairs can perhaps ſcarce ever be perfectly freed ; but yer ſuch as 
no body will bear the plain Imputation of, without covering them with ſome ſpecious Colour; and ſo pretend 
© to Commendation, whilſt they are carried away by their own irregular Paſſions. But however, that ſome may 
not colour their Spirit of Perfecution and Unchriſtian Cruelty with a pretence of Care of the Publick Weal, and 
© Obſervation of the Laws; and that others, under pretence of Religion, may not ſeek Impunity for their Liber- 
© tiniſm and Licentiouſneſs: In a word, that none may impoſe either upon himſelf or others, by Pretences of 
Loyalty and Obedience to the Prince, or of Tenderneſs and Sincerity in the Worſhip of God; Ieſteem it above 
all things neceſſary to diſtinguiſh exactly the Buſineſs of Civil Government from that of Religion, and to ſettle 
the juſt Bounds that lie between the one and the other. If this be not done, there can be no end put to the 
Controverſies that will be always ariſing between thoſe that have, or at leaſt pretend to have, on the one fide; a 
care of the Commonwealth. The Commonwealth ſeems to be a Society of Men conſtituted only for the procuring, preſerving 
and advancing their own Civil Intereſt, Civil Intereſts I call Life, Liberty, Health and Indolency of Body; and the 
« Poſſeſſion of outward Things, ſuch as Mony, Lands, Houſes, Furniture, and the like. It is the Duty of the Civil 
. Magiſtrate, by the impartial Execution of equal Laws, to ſecure unto all the People in general, and to every one 


of his Subjects in particular, the juſt Poſſeſſion of the Things belonging to this Life. If any one preſume to 


« violare the Laws of Publick Juſtice and Equity, eſtabliſh'd for the Preſervation of thoſe Things, his Preſumpti- 
on is to be check'd by the Fear of Puniſhment, conſiſting of the Deprivation or Diminution of thoſe Civil Intereſts 
or Goods, which otherwiſe he might and ought to enjoy. Bur ſeeing no Man does willingly ſuffer himſelf to 


be puniſh'd by the Deprivation of any part of his Goods, and much leſs of his Liberty or Life, therefore is the 


: Magiſtrate arm'd with the Force and Strength of all his Subjects, in order to the Puniſhment of thoſe that vio- 
late any other Man's Right. Now that the whole Juriſdiction of the Magiſtrate reaches only to theſe Civil 
« Concernments ; and that all Civil Power, Right, and Dominion, is founded and confined to the only care of 
promoting theſe Things; and that it neither can, nor ought in any manner to be extended to the Salvation of 
Souls, theſe following Conſiderations ſeem unto me abundantly ro demonſtrate. Frſt, Becauſe the Care of 
Souls is not committed to the Civil Magiſtrate any more than other Men. It is not committed unto him, I ſay, 
by God, becauſe it appears not that God has ever given any ſuch Authority to one Man over another, as to 
to compel any one to his Religion. Nor can any ſuch Power be veſted in the Magiſtrate by the Conſent of the 
People; becauſe no Man can fo far abandon the Care of his own Salvation, as blindly to leave it to the choice 
« of any other, whether Prince or Subject, to preſcribe to him what Faith or Worſhip he ſhall embrace. For no 
Man can, if he would, conform his Faith to the Dictates of another. All the Life and Power of true Religion 
; conſiſt in the outward and full Perſuaſion of the Mind; and Faith is not Faith without Believing. What Pro- 
« feſſion ſoever we make, to whatever outward Worſhip we conform, if we are not fully ſatisfied in our own 
Mind that the one is true, and the other well pleaſing unto GOD, ſuch Profeſſion, and ſuch Practice, far from 
being any Furtherance, are great Obſtacles ro our Salvation. For in this manner, inſtead of expiating other 
« Sins by the Exerciſe of Religion, I ſay, in offering thus unto God 22 ſuch a Worſhip as we eſteem diſ- 
« pleaſing to him ; we add unto the Number of our other Sins, thoſe alſo of Hypocriſy and Contempt of his 
„Divine Majeſty. Secondly, The Care of Souls cannot belong to the Civil Magiſtrate, becauſe his Power conſiſts 
only in outward Force; but true and ſaving Religion conſiſts in the inward Perſuaſion of the Mind, without 
« which nothing can be acceptable to GOD. And ſuch is the Nature of the Underſtanding, that it cannot be 
: compell'd to % Belief of any thing by outward Force. Confiſcation of Eſtate, Impriſonment, Torments, 
nothing of that Nature can have any ſuch efficacy as to make Men change the inward Judgment that they 
« have fram'd of things. It may indeed be alledg'd, that the Magiſtrate may make uſe of Arguments, and there- 
by draw the Heterodox into the way of. Truth, and procure their Salvation. I grant it; but this is common 
to him with other Men. In teaching, inſtructing and redreſſing the Erroneous by Reaſon, he may certainly do what 
becomes any good Man to do. Magiſtracy does not oblige him to put off either Humanity or Chriſtianity ; but fo 


A Z 


. I — = — BEE. 
. . < ESC) 


— — — 8 
i 
EET SSI ————__ — 


— — I . a <P args Te, 


—— 


22 * = 
ꝗ—q]äP — aA mers Lon — — ——— 2 2 — N = 


— , ß eo 


E 5 


—_ — 
— 


— — — 
22 — —— — 2 


2 


. Leu a. ge 2 CASES — 
— DE — 
— _- —— — ES IO, — — 


— _ 


> AISLES 5 


* # 
\ r STY. xz 
- Iv 
— — m—— 
\ — — - 96, 
— 


7 — 


— — 
E GEL "To f 2 . 

— ä —  — OO 
— — — — 22. — — 


| 
1 
I 
A 
[! 
| 


77 due dn re nh n  COOCOAEOTI = 


—2 
Roe 


4 = 
ag 
—— 


having ſhewn that Moſes was a King, a Law- 
giver, a Prieſt, and a Prophet, adds, Since all 
theſe Offices are reducible to one andthe [ame Head, 
they ought by mutual Ties to be united and incloſed 
one with the other ; and they are all requiſite in the 


Jame Perſon, ſo that he who wants any one of the 


four, is to be Jook'd on as a lame Ruler of an imper- 


666 Of the Parts of Soveretgnty, 


to diſcuſs the Opinion of Philo the Few a, who 


Book VII 


deliver them up to take their 'Tryal before the 
Senate. Now ſhould we admit the former of 
theſe, it doth not appear, how he, whom we 
ſuppoſe not to have the Power of putting the 
Laws in Execution, can puniſh the Subjects be- 
fore they are actually liſted, and brought under 


martial Diſcipline. If you fay, that, in this 


particular Caſe, the King hath a Right to puniſh 


© 7 
$ 
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fect Commonwealth. the Diſobedient, tho* not in other Caſes ; you, 

XII. This will be more clearly diſcern'd, if at the fame time give him the Privilege of op- 
we examine thoſe ſeveral Diviſions of the Sove- preſſing and grieving his People, as he thinks fit, 
reignty, which might be propoſed. Let there- and fo you cancel the Rights of all beſide. For 
fore the Power of Peace and War be in the when he orders them to take up Arms, he'll py- 
Prince; the Power of making Laws and execu- niſh them, if they dare to refuſe ; and when he 
ting Juſtice, in the Senate ; the Right of levying hath once led them out on an Expedition, then 
Tribute, in an Aſſembly of the People. Here, the Nature of military Diſcipline gives him the 
if the King commands the Subjects to Arms, and Power of Life and Death over them: And no- 
they reſuſe to obey his Orders, either the King thing is eaſier than for a General to cut off any 
may compel them by Puniſhments, which he Soldier, who hath the Misfortune to fall under 


himſelf has a Right of inflicting, or he ought to his Hatred, or Diſpleaſure b. On the other 


© is one thing to perſuade, another to command; one thing to preſs with Arguments, another with Penalties. 
© This Civil Power alone has a right to do; to the other, Good Will is Authority enough. Every Man has Com- 
© miſſion to admoniſh, exhort, convince another of Error, and by Reaſoning to draw him into Truth: But to 
© give Laws, receive Obedience, and compel with the Sword, belongs to none but the Magiſtrate. And upon 
© this ground I affirm, that the Magiſtrate's Power extends not to the eſtabliſhing of Articles of Faith, or Forms 
of Worſhip, by the force of his Laws. For Laws are of no Force at all without Penalties ; and Penalties in this 
caſe are abſolutely impertinent, becauſe they are not proper to convince the Mind. Neither the Profeſſion of 
any Articles of Faith, nor the Conformity to any outward Form of Worſhip (as has been already taid) cau be 
available to the Salvation of Souls, unleſs the Truth of the one, and the Acceprableneſs of the other unto God 
© be thoroughly beliey'd by thoſe that ſo profeſs and practiſe. But Penalties are no ways capable to produce 
© ſuch Belief. Ir is only Light and Evidence that can work a Change in Mens Opinions; which Light can in no 
manner proceed from Corporal Sufferings, or any other outward Penalties. Thirdly, The care of the Salvation 
of Mens Souls cannot belong to the Magiſtrate ; becauſe tho' the Rigour of Laws and the Force of Penalties, 
© were capable to convince and change Mens Minds, yet would not that help at all to the Salvation of their 
Souls. For there being but one Truth, one way to Heaven; what hope is there that more Men would be led 
into it, if they had no Rule but the Religion of the Court, and were put under a Neceſſity to quit the Light 
* of their own Reaſon, and oppoſe the Dictates of their own Conſcience, and blindly to reſign up themſelves to 
* the Will of their Governours, and to the Religion which either Ignorance, Ambition, or Superſtition had 
© chanced to eſtabliſh in the Countries where they were born? In the variety and contradiction of Opinion in 
Religion wherein the Princes of the World are as much divided as in their Secular Intereſts, the narrow way 
would be much ſtraiten'd ; one Country alone would be in the right, and all the reſt of the World put under an 
Obligation of following their Princes in the ways that lead to Deſtruction; and that which heightens the Ab- 
© fſurdity, and very ill ſuits the Notion of a Deity, Men would owe their Eternal Happineſs or Miſery to the Place 
-© of their Nativity. Theſe are the Author's own Words: From whence he aſſerts, that the Magiſtrate ought to 
leave every one the Liberty of profeſſing ſuch Opinions as he believes the moſt reaſonable, and to take care that no 
Violence be offer'd to any Perſon upon that Account. He ſhews at large the Inconveniences that there would be 
in ſubmitting ones {elf ro the Humours of Princes; who act nothing but by the Suggeſtion of the Churchmen that 
> f Ye 88 
are about them. If a Man were obliged to follow the Religion of the Prince, he muſt change his Religion as 
often as his Prince; ſo that if Princes of different Opinions ſhould ſucceed one another, as it has happen'd in 
England, the Inhabitants of a Country muſt in a few Years be of different Religions to be ſav d. But as in every 
Church there are two Things eſpecially to be conſider d, the outward Form and Rites of Worſhip, and the 
.* Dodrines and Articles of Faith; the Author takes notice there of the Duties of a Magiſtrate with reſpect both 
to the one and the other. As for Ceremonies, or the outward Form and Rites of Worſhip, it appears by the 
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Definition of a Church, which is, according to him, a voluntary Society of Men joining themſelves together of their own 


.* accord, in order to the publick worſhipping of God in ſuch manner as they judge acceptable to him, and effettual to the Sal- 
© wation of their Souls. It appears, I ſay, by this Definition, that the Prince has no Power to enforce by Law, either 
© in his own Church, or much leſs in another, the Uſe of any Rites or Ceremonies whatſoever, in the Worſhip of 
© God. We cannot fay, that being things indifferent, the Prince has a Right to regulate them as he finds conve- 

© nient, becauſe when ſuch things are brought into the Church and Worſhip of God, they are remov'd our of 

_ © the reach of the Magiſtrate's Jurildliction, and in that uſe they have no Connexion at all with Civil Affairs. 

Beſides, if they are indifferent, in themſelves, they do not by the Prince's Approbation become acceptable to God, 
© who has not promis'd to be pleas'd with the Worſhip that the e ſhould eſtabliſn. As to the Doctrines 

and Articles of Faith: Fr, Princes ought not to tolerate any Opinions contrary to Civil Society. Secondly, 

- * They ought not in particular to tolerate thoſe who under the pretence of Religion would diveſt private Perſons, 

or even Magiſtrates of their Civil Rights and Poſſeſſions. Thirdly, They ought not to ſuffer Churches which are 
© conſtituted upon ſuch a Bottom, as that all thoſe who enter into them, iyſo facto, deliver themſelves up to ſome 

Foreign Authority which they are ready to pay a blind Obedience to, notwithſtanding they have Princes of 
© their own. Fourthly, and laſtly, Atheiſts who deny the Being of a God are not to be tolerated, becauſe having no 

- © Religion, they make a Conſcience of nothing but what is puniſhable by the Civil Laws. Two Reaſons induced 

me to ſet down here the Principles of this little Treatiſe. One is, Their being a neceſſary Conſequence of a 
Truth which our Author himſelf has folidly proved in his Diſcourſe de habitu Religionis Chriſtiane ad Vitam Civilem, 

I mean, that Religion is. antecedent to Civil Societies, and that it has nothing at all to do with their Eſtabliſhments. 
See Seck. 1, 2, 3, 4,5, 6. The other Reaſon is the Authority of the Perſon who wrote the Letter concerning 

- Toleration, which is of very great weight: Since the Learned Mr. Locke has, in his laſt Will and Teſtament own'd 
jt for his. See alſo Mr. Noota's excellent Diſſertation de Religione ab Imperio jure Gentium libera ; publiſh'd by me in 

French in the beginning of the Year 1707. and ſince tranſlated into Engliſh The Reader will find, in my Notes, 
the principal Treatiſes that have been written upon this Subject, ſpecified and referred to. 

a De Prem. & Pen, p. 919. A. Edit. Pariſ. Our Author might plainly have ſaid, that this Opinion, having no o- 
ther Foundation than Philos Authority, was not worth refuting. 


24-1.IV.c,1,5.58-4, V. c. 2.10. and in many other places. Diodor. Sic. 1, XIV. c. 73. Quintus Curtius, I. VII. c. 2. 
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b Vid. Liv. I. II. c. 23,32, 5 8.J. III. c. 10, 0, 
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hand, if the King muſt be obliged to have re- 
courſe to the Senate for Juſtice, when any Per- 
fons refuſe to liſt themielves under his Com- 
mand; in this Caſe, either the Senators muſt pro- 
nounce the Sentence of their Condemnation, and 
give Orders for the Execution of it, barely by 
the King's Commiſſion and Authority ; which is 
contrary to the Suppoſition : Or they muſt judge 
whether the Act alledg'd be criminal, or not; 
and this Proceeding will certainly be vain and 
fruitleſs, unleſs the ſame Judges may likewiſe 
take upon them to examine, whether or no the 
War now engaged in by the Prince, be for the 


Advantage of the Commonwealth; and thus 


the King's Right will again be deſtroyed. We 
ſhall diſcover the fame Inconveniences, if we 
compare the Right of the Prince with that of the 
People, under ſuch a Conſtitution, as we did be- 
fore with that of the Sate. For as the Meaſures 
of War are now ſettled in moſt Countries, Ta- 
citus's Obſervation 2 holds true; that Armies 
cauuot be without Pay, and Pay cannot be had wit h- 


out Taxes. If therefore the Prince have not a Pow- 


er of compelling the Subjects, by virtue of his 
ſovereign Command, to bring in their Shares of 
the publick Contributions, his Right over the 
Affair of War will be no more than a bare Pow- 
er of perſuading and adviſing the People, that, 
in ſuch or ſuch a particular Juncture, to engage 
in a War would be for the Advantage of the 
Commonwealth. On the other hand, if the 
People are not impower'd to judge whether the 
War, towards which theſe Subſidies are levied, 
be for their Intereſt, 'or not; then what have 
they to boaſt of, but the laborious, and ſervile 
Office of Aſſeſſors and Collectors? Nor will 
things be in a better Poſture, ſhould' we ſeparate 
the Branches of Sovereignty, according to any 
other Divifion that could be invented b. 80 
juſt was that Remark of Tab bg me Bs Tacitus 
c, that As 4 Government hath but one Body, ſo it 
whether of a 
ſingle Perſon, or of a Council, or Aſſembly.) 
This may be well illuſtrated by the Example of 
the human Soul, to which the ſovereign Au- 
thority in a State ſeems to bear ſome Reſem- 
blance. Now ſhould we ſuppoſe the potential 
Parts of the rational Soul, the Underſtanding 
and the Will, to exiſt ſeparately, in two different 
subjects or Suppoſitums, one of which ſhould 
have only the Faculty of the Underſtanding, the 
other only the _ of the Will; neither of 


theſe — vr could be call'd a Man, nor could 
human Actions be expected from either; whilſt 


one lay unactive and immoveable, the other 


blind and inſenſible. To which purpoſèe the 
Epigram in the Autbologia 4 ſeems proper to be 


llugds/6 ptr Yee, & c-. 


The blind Man beats the lame: that Hits denies: 
The wretched Pair, their mutual Help ſupplies ; e 
One lends his Feet, the other lends his Eyes. 
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Chap. IV. and Conſtitution of Civil States. 
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Here the two unfortunate Perſons were able in 
ſome ſort to make up the Defects of Nature, ſo 
long as they agreed to afford their mutual Aſiſt- 
ance. But ſhould this Agreement have been 
once broken, and a Quarrel have happen'd be- 

- tween them, each Party would have been alike 
at a foſs about their Way. In the ſame manner 
ſhould any perſiſt in dividing the Parts of the 
Sovereignty, he will by no means compoſe a 
regular State, but a diſorderly Body, the Mem- 
bers of which holding theſe ſeparate Limbs of 
the Government, ſhall be kept together, not by 
any common Authority, but bare Compact or 

Agreement. Now in ſuch a Society ſome kind 
of Peace and Concord might be maintain'd, 16 
long as particular Perſons kindly conſpir d in 
their Opinions with regard to the publick Good, 
and were each of them ready voluntarily to per- 
form what was requiſite towards this End. But 
ſhould any Diſſention ariſe, no means of Redreſs 
would be left, but either to ſeek abroad for an 
Arbitrator, or to decide the Controverſy by the 
Sword. | 9 8 5 

XIII. Tho' the Caſe be manifeſtly thus, as we 
have repreſented it, yet there is no inconſiderable 
Number of Men, who ſtand up reſolutely for 
the Diviſion of the ſovereign Power, that here- 
jc they may frame I know not what Mixture of 

ommonwealths, which being rightly temper'd 
and qualified muſt needs, forſooth, produce tlie 
moſt happy Syſtem of Government, They 
would gladly engage /ri/otle to be of their Par- 
ty, but without Pfect he in the place of his 
Works, which they alledge e, ſpeaking Of a 
Mixture far different from any that can be ap- 
plied to the parts of the Sovereignty. Which 
makes it ſeem the more ſtrange, that ſome In- 
terpreters (and Mich. Piccart amongſt the reſt) 
when they come to treat of this Mixture; put 
ſuch things together, as probably never entred 
into the Philoſobkier's Head. The Temperature 
which he ſo much ad viſeth and recommends, runs 
in the following manner: T hat the King ſball baue 
the Power of making War, of coining Money, of en- 
Laging in Leagues, of conferring publick Rewards 3 
That "the Senate ſhall poſſeſs, ſuth Rights as demand 
Experience and Deliberation ; the framing and the 
exectting of Laws, and the adminiſtring of publick 
Fuſtice': Laftly, that the Populacy ſhall manage ſuch 
Affairs, as their Knowledge chiefly diretts them to; 
tbe Examination of the Revenue, the Diviſion of 
Lands, the Creation of Magiſtrates, the Inſpettioti of 
Buildings, Highways, Aquedutts, Corn, and other 
Helps and Alfitauces of the State. In like manner, 
it would nor argue any Diviſion in the Soveteign- 
ty,ſhould we, for Inſtance, ſuppoſe that the Senate 


Had the Power of condemning, but the Prince or 
the People of pardoning and acquitting. For here 


the Prince might by his Prerogative abſolve 


any Perſon, againſt whom the, Judges had pro- 
"nounced Sentier | ? 

would be only an inferior Court, whoſe Deci- 
Hons mult borrow their Force and Ratification 


ce ; and conſequently the latter 
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t Authör, by Arniſczs, He Republ, 
r ; 


from 


from the Authority of the former. Whence it 
ſufficienly appears, that if in any State, the 
Judgment of capital Cauſes belongs to the Se- 
nate, the King ſtill retaining the Right of Grace, 
or Pardon ; the Senate doth really hold, by De- 
putation from the King, this Power of preſiding 
in criminal Proceſſes, and of pronouncing Sen- 
tence as the Law directs; and this as well for 
the Baniſhing all Partiality from the Methods of 
3 as to divert the Odium from the King: 
'Yet fo as that the Power of Life and Death are 
radically, or originally, inherent in the King's 
Perſon. Some would frame a Diviſion in the 
judiciary Power it {elf ; ſo that the Prince ſhould 
ve the Power of Life and Deathover Strangers 
only, but the People over the Natives. But 
now, if the People exerciſe this Power over the 
Natives, only as an inferior Court, then they 
do not in the leaſt intrench upon the Prerogative 
of the Prince. On the contrary, if they hold it 
originally and independently, then the King 
will have nothing left him but an empty Title, 
and will only perform the Office of Prætor pere- 
rinus, a Judge of foreign Cauſes. As for what 
they add, about dividing the Right of Coinage, 
it. is too impertinent to deſerve a Repeti- 
ay . 1 


Aruiſæus à is very large on this Point, and 


Amongſt many accurate Remarks, juſtly rejects / 


ſome ſpurious kind of Mixtures in Government. 
And at laſt, the faireſt Model he could invent, 


was, that the King ſhould have the Power of 


War and Peace, of levying Tribute, of Coining 
Money, of diſtributing publick Rewards; that 

he Senate ſhould be-employ'd in judging Cauſes, 
and in receiving Appeals, as likewiſe in the Re- 


formation of Manners by good Laws, and in ex- 
erciſing the Power of Life and Death; and 


laſtly, that the People ſhould be allow'd the 
Care of the Revenue, and the Creation of Ma- 
giſtrates. Of which Model a Judgment may 
de formed, by what we have before obſerv d. 
XIV. Grotizs himſelf b hath attempted ſome : 
what towards dividing the Parts of the Sovereign- 
oy Where he is ſo far in the right, when he 
denies that any ſuch Partition of Power, be- 
tween the Prince and the People, can be made, 
as thar the prime Compact ſhall be thus looſely 
expreſs d, If the King govern well, then the Peop, 
hal abey bin; if be govern ill, then the People ſhall 
_ compel him to his Duty: Obſerving, that certain 
- Bounds and Limits ought. rather to be aſhgn'd 

to the Power of either Party; ſuch as. may 

eaſily be apprehended from "Ns Difference of 
"Places, Perſons, and Affairs; but that the bare 
- Goodor Evil of an Action, conſiſting in the;Ap- 
"plication of fic Means to the publick. Safety, 
which often admits; of very great and obſcure 
"Debates, cannot be a proper Bottom to ground 
2a Particon upon ; in regard to that extreme 
"Confiifion which" muſt follow, whilſt the King, 
on ehe one hand, would infift upon the Manage- 
ment of an Affitr, alledging that be order'd ir 
Well and the People, on the other hand, would 
challenge the Direction of it, pretending that it 


had been ill managed before. His other Remark 
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People by an Oath, that he will perform, in ſuch 


a peculiar manner, things which belong to the 


Adminiſtration of the Government, doth nor 


argue a Partition of Power. But thi ough all the 
reſt of his Diſcourſe he falls into the common 
Error. One way then, by which he thinks the 


Sovereignty may be divided, is, when a Partition 


ſhall be made by expreſs Agreement. A Prece- 
dent of this kind he alledgeth' from the Roman 
State in the time of Probus, when the Senate 
confirm'd the Prince's Laws, heard Appeals, 


created Pro=conſuls, and ſupplied the Conſuls 


with Lieutenants. As if any Perſon could be 
ignorant, how that, amongſt the Emperors, thoſe 


who affected to ſeem more modeſt than others, 


exerciſed the Sovereignty under the Mask and 


Diſguiſe of the antient Commonwealth; leay- 


ing to the Senate {ome inferior and petit Affairs, 


ſuch as had little Influence on the main Govern- 


ment; but reſerving ſtrictly ro themſelves the 


chief Force and Command, which conſiſted for 


the moſt part in the Soldiery. Another Pro- 
je of dividing the Sovereignty he expreſſcth 
in this manner: If the Pe ple, being as yet free, 
ſhall require thus much of bim whom they cbooſe to 
be tb ir King, and ſhall lay it upen li after the 
manner of a ftanding Rule or Command. Now here 
tis not eaſy to apprehend what kind of thing a 
anding Command is, when ſuppoſed to continue 
after that the Party hath loſt the Power of Com- 
manding. For every Command preſuppoſeth a 
compulſive Force, to be exerted fo often as the 
Command ſhall be tranſgreſs d. Wherefore the 
People, who appoint themſelves a King on ſuch 
Terms, ſhall either keep this compulſive Power 
over him, or they ſhall not keep it. If the for- 
mer, the King is only ſo in Name; the Force 
and Efficacy of the Government reſiding in the 
People: If the latter, the Command will be in- 
ſignificant. He ought therefore to have ſaid, 
that a People, as yet continuing in a State of Li- 
berty, may oblige the future King to follow cer- 
tain Rules in the Diſcharge of the Government. 
But that ſuch a Compact doth not imply or infer 
a Diviſion of the ſovereign Power, we ſhall 
hereafter make appear. His laſt Inſtance of divi- 
ding Sovereignty is, I benin conſe ring the Govern- 
ment, ſome Clauſe was added, importing that the 
King might be compell'd or pi niſb d upon Default. 
But indeed the Sovereignty can by no means be 
ſaid here to be divided, but the People really 


poſſeſs it entire, only allowing the King, under 


a great and ſpecious Title, the Office of an ex- 
traordinary Magiſtrate; in caſe the People have 
a Right, on any account, to compel or to puniſh 


their Prince, For Puniſhment ever proceeds 


from a Superior, conſider d in that Capacity. 
And as for Compulſion, this may be uſed tuo 
ways, either morally, or phyſically ; that is, 
either by way of Authority and Command; 
or by way of Force and Violence. Authori- 
805 an Equal, as ſuch, is impoſſible. 'There- 
ore when Grotius argues hat the People at leaſt 
are equal to the Prince, becauſe in ſome parti- 
cular Caſes they may compel him ; he muſt at 


the ſame time allow, that neither Prince nor 
me - Peaple have Authority or Sovereignty over the 
Let. c. 3. f. 9, 17. 28 ä 


other: 
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x11. As neither do the various Accidents of Demo- 


rent Forms of Commonwealths. 
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other ; which is repugnant to the Nature of a 
civil State. The other kind of Compulfion, by 
Arms and hoftile Violence, takes place only 
between Equals, or ſuch as are not proper! 

ſubject one to the other. And of this Cont. 
ſion muſt we underſtand the Caſe urged by G ro- 
tins ; That aCreditor hath na urally a Right of com- 
pelling his Debtor. For certainly he hath no ſuch 


natural Right, by way of Command or Sove- 


reignty, inherent in his Perſon ; for then it muſt 
neceſſarily follow, that every one who com- 
menceth a Debtor, muſt fall under & V jection to 
his Creditor. But ſtill the Creditor hath the full 
Privilege of compelling his Debtor to Payment, 
either by the Aſſiſtance of the Judge (ſuch as 
cannot be had between Prince and People) or 
elſe, if he live in a Condition of natural Liber- 


669 
ty, by hoſtile Force. If then we would affign 
this way of compelling to the People, we muſt 
withal allow, that both Prince and People live in 
a State of natural Freedom ; thar is, that the 

civil Government is utterly diffolv'd. To con- 
clude, we readily acknowledge the Truth of 
Crotius's Obſervations, That in civil Inſtitutions 
there is nothing abſolutely free from all Inconvenience ; 
and that therefore we ought not, on account of the In- 
convenicuces attendin 5 a divided Power, to conclude it 
impoſſible : In as much as every Ri ght is to be mea- 

ſur d, not by the Opinion of one or two particular Per- 

Ins, but by the Will of bim from whom the Right pro- 
ceeds. But then it muſt be granted us in requital, 
that if any pleaſe themſelves with framing dach a 
Partition, they will hereby conſtitute, not a regu- 
lar State, but an ill jointed and diſtemper d Body. 
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Of the different Forms of Government. 


„ The Accidents of civil States cannot con- 
ſtitute a new Species. | 


111. The three Forms of regular Government. 

iv. Democracy ſeems to be the meſt antient 

y. Democracy no leſs inveſted with ſupreme 
Power, than Monarchy. 

vi. Democracy, how conſtituted. | 

vir. The ordinary Requiſites of Democracy. 

vir. How Ariſtocracy is eftabliſÞ'd : 

ix. And how Monarchy. 


x. In Bodies politick there may be Vices of Men,| | 


and Vices of State. | 
x!, Tet th:ſe compoſe not a peculiar Species of Co- 
VEernmicut. 


XIII. Of the mixt Government propoſed by mos 
dern Authors. 

xivo The Nature of irregular States. 

xv. This Irregularity beſt illuſtrated by Ex- 
amples. | 


xv. UJStates which admit of Provinces do not. 
| hence become neceſſarily ſyſtematical 
xvi. O 2 occaſiond by a Common 
Da VINCE. ; 4 
xvii, Of Syſtems compoſed by League and Cun- 
FE federacy. | | 


xix Of the Communication of Councils and 

* Buſineſs in theſe united Bodies. © 
xx. I hetber the greater part ought here to 
| conclude the leſs. RE © 
XXI. How theſe Syſtems are difſolv'd. 


cracies and Ariſtocracies. 


l. THE Sovereign Authority, beſides that it 

1 inheres in each State, as in a common or 
general Subject; ſo, farther, according as it re- 
ſides either in one Perſon, or in a Council (con- 
ſiſting of ſome, or of all the Members) as in a 
proper or particular Subject, it produceth diffe- 
And here, 
ere we proceed to enquire into this Variety, 
we take it for granted, that we may have free 
leave to retain the Word Form, when we would 
expreſs that Conſtitution or Model of State, 
which ariſeth from the Difference of the Subject, 
in which -the ſupreme Power is primarily and 
originally ſeated. That the actual Adminiſtra- 
tion of the Government recedes, in many Caſes, 
from the particular Form, is a thing vulgarly 
known : As in Democracy, for inſtance, ſome 
Affairs are managed in the way of Monarchy, o- 
thers in the way of Polyarchy ; according as Buſi- 
neſs is committed to the Care of one Perſon, or 
to ſuch a Number of Commiſſioners. And be- 
cauſe it is a Matter of great Conſequence, 
whether the Power any Perſon exerciſeth be his 
own, or whether it be another's, of which he 


xx11. The ſeveral Forms of Government compared. 


may at any time be deprived, holding it only by 
a precarious 'Title ; therefore tis great want of 
Accuracy in a certain Author to affirm, that 
© When a King ſuffers himſelf to be led by the 
© Noſe by ſome few Counſellors, who abuſe 


the Eaſineſs of his Temper, or a People by 


© ſome powerful Demagogue, or when in a ru- 
© ling Senate one Member leads the reſt, by his 
© Wiſdom or Eloquence, or overawes them 
© his Intereſt and Strength; a Polyarchy is really 
© introduced in the firſt of theſe Caſes, and a 
© Monarchy in the two latter; and that in the 
© firſt Caſe there is nothing but an empty Name, 
© and outward Semblance of Monarchy, in the 
© ſecond of Democracy, in the third of Polyar- 
© chy or Ariſtocracy. . Thus alſo, no intelligent 
Perſon will imagine the Form of a Common- 
wealth to be alter'd, upon a Change either in 
the Perſons, or in the Number of Miniſters; no 
more than he will think, that when a new Suc- 
ceſſor baniſheth from his Councils and Preſence, 
one who was chief Miniſter under the former 
Prince, and had the Management of all Affairs, 
an Interregnum muſt hereupon enſue. The Capa- 
Sſif city 
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city and Inclinations of him or them, who either 


by theirown Right, or by Delegacy from others, 


exerciſe the ſovereign Power, do indeed affect 


and vary their "Adminiſtration, but do by no 
means touch the Form of Government. In the 


fame manner, ſuppoſing the chief Authority to 
be exercis'd well in one Place, and ill in ano- 
ther; yet a new Model of State doth by no 
means reſult from the different Exerciſe of the 
ſame Power. Wherefore as a Perſon in ſound 
Health doth not differ in Specie from one that is 
ſick, and as the unnatural Diſtortion of the Bo- 
dy doth not produce Men of a new kind; ſo 
neither do the Vices of thoſe who command, or 
of thoſe who obey, nor the Corruption of Laws, 
make the leaſt Step towards conſtituting another 
Species of a Commonwealth. 3” 

II. It may be uſeful farther to obſerve, tha 

moſt Authors who have treated of civil Know- 


ledge, have imploy'd themſelves in explaining 


the Forms of Government ; as for the 
irre Forms, many have not ſo much as 
thought of them, ſome few have very lightly 
touch d upon them. Hence it came to paſs, that 
if they happen'd to meet with a civil Body, which 
did not exactly come up to one of thoſe uſually 
term'd ſimple Forms, they had ſcarce any Word 
left to expreſs it by, beſides the Name of a mixt 
Government. But now, not to urge how very 


Hl this Mixture is applied to: ſome Common- 


wealths ; it is weak to imagine, that beſides theſe 
three regular Forms, there are none other, 


which may be term'd irregular. For all Men 


don't build their Houſe juſt according to that 
Model which the Rules of Architecture preſcribe. 
The Regularity of a State we conceive to conſiſt 
in this, — all, and each of the Members ſeem 
to be govern'd as it were by one Soul; or, that 


the ſupreme Authority is exercis d through all 


the parts of the State by one Will, without Divi- 
ſion or Convulſion. And hence the Nature of 
an irregular State may without much Difficulty 


de collected. Farther, there are ſome political 
em compoſed of ſeveral perfect States in 


njunction, which with unskilful Judges paſs 
for ſingle States, and theſe too may have their 
uſe in our Enquiries, concerning the ſeveral 
Forms of Commonwealths. | 

HI. The Forms of a regular State are three 
only ariſing from the proper or particular Subject, 
in which the ſupreme Power reſides ; which is 
either a ſingle Perſon, or a Council ſelect or 
general. For the Sovereignty is committed 
either to one Man, or to a Council of ſeveral 


Men. And this Council is made up, either of 


all the Members, or of the ſmaller indeed, but 
the better. and more ſelect Part. One Species 
or. Form therefore. is, when the Sovereignty is 
lodg'd in a Council conſiſting of all the Mem- 
bers, and where every Member hath the Privi- 

2 Pyth. Od. 2. v. 157, Oc. Ed. Oxon. 
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lege of a Vote; and this is call'd a Democracy. 
Another is, when the Sovereignty reſides in a 
Council compoſed of ſelect Members, term'd 
an Arifocracy. A third when the Sovereignty 
is in the Hands of one Man; call'd a Monarchy or 
a Kingdom. In the firſt, the Sovereign is ſty1'q 
a People ; in the ſecond Optimates or Senators ; 
and a Monarchy in the third. Pindar à hath ex- 
preſs d all the three together: 5 


of! — M ben Choice of Fate 

Puts to the Reins a fingle Maſter's Hand; 

Or when th impetuous Multitude command, 

Or when wiſe Patriots guard the thriving State. 


IV. In the firſt place, we will examine the 
Nature of a democratica] Government; not 
that we think it to excel the other Forms, either 
in Dignity or Splendor, or in real Uſefulneſs 
and Advantage ; but becauſe in the greateſt 
part of the World it appears to have been the 
moſt antient ; and becauſe Reaſon ſhews it to 
be more probable, that many Men, being in a 
Condition of natural Freedom and Equality, 
when they reſolv d to join in one Body, ſhould 
at firſt be inclined to adminiſter their common 


Affairs by their common Judgment, and o to 
conſtitute a Democracy. Nor is it to be ſuppoſed 


that a Father of a Family, as yet free and in- 
dependent, who upon weighing the Inconveni- 
ences of a ſeparate Life, voluntarily join'd him- 
ſelf to thoſe of his own Condition, in order to 
the forming acivil Community, ſhould in a Mo- 
ment have ſo far forgot his former State, under 
which he diſpos'd of all things relating to his 
own Safety meerly as he pleas d, as to be willing 
to ſubmit himſelf immediately to a ſingle Pire- 
tor, with regard to the common Intereſt, with 
which his own private Security had a neceſſary 
Connexion. But at the Beginning it ſeems 
rather to. have been thought more equitable, 
that what belong'd to all, ought to be managed 
by all; 'till in Progreſs of Time, moſt receded 
from this Model, either voluntarily or by Ne- 
ceſſity ; whether this Neceſſity was brought up- 
on them by ſome: of their own Members, or by 


Strangers. What Plato b diſcourſeth concern» 


ing the Athenian Commonwealth, ſeems to be of 
weight on this Subject: The Original (lays he) 
of our Government (under which the chief Autho- 
rity was in the People, and the Magiſtracies 
were conferr'd on Perſons of the greateſt Ability 
and Merit) was taken from the Equality of our 
Race. Other States there are, compoſed of different 
Blood, and of unequal Lines ; the Conſequences of 
which are diſproportionable Soverei guty, tyrannical or 


oligarchical Sway. Under which Men live in ſuch a 


manner, as to eſteem themſelves partly Lords, and 
partly Slaves to each other. But we and our Country- 
men, being all born Brethren of the ſame Mot ber, do 


b In Menexeno, p. 519. B. 


2 5 Eg Fez Mr. BARBEYRAC'S NOTE on F. IV. | 

1 Philo, Jud. De Mundi Opificio, gives this Cenſure of the, Favourers of Polytheiſm; They who are not aſbamed to 
transfer, from Earth to Heaven, the worſt Frame of Government, the Dominion of the Multitude. Oui Author cites this 
He . as If Democracy were there acknowledg'd to be the worſt Form of Government in the World. But what 


is fai 


in that place is only meant of the Abuſe thar crept into it whenever the vile Populace is at the Head of 


Affairs (Nis) and beſides theſame Author in another Treatiſe (de createne principis towards the End) ſays in 


expreſs 
ore dei5n SiporegTiNa. 
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ot look upon cur ſelves to ſtand under ſohard a Re- 
lation, as that of Lords. and Slaves. But the Pari- 
ty of our Deſcent inclines us to keep up the like Pari- 
ty by our Laws ; and to yield the Precedency to no- 


ching, lut to ſuperior Virtue and Wiſdom. Now it is 
manifeſt, that moſt civil Communities arole, at 


firſt, from the Union of ſuch Families as were al- 
lied in Race and Blood a. Nor is this Judg- 
ment oppoſed by the Authority of antient Story, 
which, tho* it makes frequently mention of Kings, 

et at the fame time informs us, that moſt of 


them were ſuch, as had rather an Influence in 


rſuading, than any Power of commanding. So 

uſtin , in the entrance of his Work, deſcribes 
that kind of Government as the moſt primitive, 
which Arif!otle » ſtyles an Heroical Kingdom ; ſuch, 
as is by no means inconſiſtent with a democrati- 
cal State. To the ſame purpoſe T hycydides b ob- 
ſerves, that the moſt antient Kingdoms paſs'd by In- 
beritance, and were confined within ſettled Honours, 
aud tied to certain Terms and Conditions. Thus in 
moſt Nations, Liberty and popular Sway were 
at firſt eſtabliſh'd ; til, by Degrees, that vaſt 
Multitude of petit Commonwealths was re- 
duced, chiefly by War and Violence, into ſome 
few great Empires. What Ariſtotle c urgeth 
for the Antiquity of regal Government is as 
follows : I here fore Cities were at firſt under Kings, 
as the barbarous Nations are at this day; for the Per- 
ſons who join d in forming thoſe States, were them- 
ſelves (i under the ſame Government , the Sove- 
reigu Rule in Families being that which is kept up in 
Kingdoms. Which laſt Words receive a fair Il- 


luſtration from the ſmart Saying of Lycurgus, who, 


when a Perſon adviſed him to introduce a De- 
mocracy in the State, anſwered, Do you firſt efta- 
Miſh a Democracy in your own Houſe d. But real- 
ly, Ariſtotle's Argument doth not conclude. 
The contrary might rather be inferr d; that theſe 
antient Fathers of Families, having been accu- 
ſtom'd before to bear Rule, ſhould be more in- 
clined to a democratical Form, under which 
they might {til enjoy the Privilege of giving 
their own Judgment upon Affairs, and might 
bear a part in the publick Adminiſtration. Nor 
do they ſettle the Point, who tell us, that © pa- 
* ternal Government was the moſt antient a- 
* mongſt Men ; being at firſt mild and gentle, 
* till, upon the Increaſe of Families and of 
* Vices together, it was ſtrengthen'd with the 
Power of Life and Death. That this Govern- 
* ment was continued down through ſucceeding 
Families, in the Perſons of the Firſt-born, 
who, by a kind of natural Right, held both 
the ſacred Office, and the civil Authority; 
* that, by this means, the Heads of Families 
* grew into ſo many petit Kings ; the great 
* Multitude of whom, diſcover'd in the Land of 
* Canaan e, ſeems a plain Argument in the 


* preſent Caſe. But indeed, as the Right of 
Primogeniture was not of fo great Force and Ef- 
ficacy, as to eſtabliſh regal Dominion amongſt 
Brethren without their Conſent, and to oblige 
them to unite their Families to that of their El- 
der Brothers; ſo beſides, theſe primitive Gover- 
nours, whom we find dignified with the Title of 
Kings, were commonly no more than ſuperior 
Magiſtrates in popular Societies; tho this Ho- 
nour was moſt frequently beſtow'd on the chief 
of the Race, when the reſpective Society was 
compoſed of Families, which had the fame Ori- 
ginal; yet ſo as that this Right of Birth and 
Seniority was not always obſervd. 
V. It ſeems needful, on the preſent Argument, 
to bring the Opinions advanced by Hornius f 
under a particular Examination. He then, in 
relation to Ariſtocracies and Democracies, which 
he comprizeth under the General Name of Free 
States, paſſeth his Judgment to this purpoſe :- 
There may be ſuch an Eſtabliſhment found out, as ſhall 
avoid the Confuſion of the promiſcuous Multitude,aud 
ſhall attain to a decent and agreeable Order, making 
Proviſion for the common Safety by Pacts and Coe 
nauts,without Subjection, and without the Loſs of that 
Liberty which is extinguiſh'd under a Monarchs 
Reign. Here we have almoſt as many Miſtakes as 
Words. That the Order, which may be obſerv'd 
in free States, is the only thing which ſhields off 
the Confuſion of the promiſcuous Multitude 
that free States are held together barely by Com- 
pact and Covenant, without any Sovereign Com- 
mand ; that particular Perſons are not ſo ſtrictly 
ſubject to a popular Aſſembly, or to a Council 
of Senators, as to a Prince under a Monarchy 
that all the parts of Sovereignty are not ſo fully 
exercis d under the former Governments, as un- 
der the latter; that the Power of Life and Death 
is leſs imploy d, with regard to private Men, by 
a People, than by a Prince. What he aſſerts far- 
ther, that certain Fathers of Families, living at yet 
in a ſeparate Condition, learnt fromthe neighbouring 
Kingdoms, what form of Government to introduce; 
is ſo far from appearing true, that in the firſt 
Union of Families and Nations, moſt Commu- 
nities ſeem rather to have been of the popular 
Form ; till upon Diſcovery of the Inconyeniences 
attending ſuch a Government, they fell, ſooner 
or latter, under the Command of a fingle Sove- 
reign ; ſome, by their own voluntary Act, ſome; 
by Force and Compulſion. No leſs vain is that 
Remark ; As Art endeavours to imitate Nature, hut 
can never reach to equal or to excel ber ; ſo in theſe 
artificial Forms of Government, the Nature of King- 
doms is,in ſome ſort, repreſented, as to the Influence 
which they have onthe common Uſe and Benefit; but 
the inward Force, andVirtue,and Dominion, with which 
Monarchies are endued, being the Work of Almighty 
GOD, was beyond the Power of Men to produce. Of 


2 Iſocrates is of the ſame Judgment, 1: ſcem'd unjuſt to us (Athenians) ſays he, that many ſhould be ruled by the Au. 
thority of a few ; that thoſe who were in ferior in their Fortune alone, and in no other Reſpect, ſbould be debar'd from a Shar? in 
the Magiſtracies and Honours : And that, whilſt we have All the ſame Common Country, the ſame Privileg:s of Birth, ſome 
hon l be Maſters and Proprietors of the State, others no better than Strangers and Dependents; and that, under the Pretence  S 


Law, Perſons by nature Members of the Commonwealth, ſhould be denied the Offices and Employments in it. 
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the Origin of Majeſty or Sovereignty we have 
already treated; and why may not this as well 
agree to a moral compound Perſon, as to a 
fingle Man? For ſurely tis no Contradiction to 
aſſirm, that the Senators, under an Ariſtocracy, 
are all equal, as to their private and ſeparate Ca- 
pacities, and yet are each of them ſubject to the 
Authority of the whole Council. And it requires 
no Depths of Parts to apprehend the Difference 
between all in general, and each in particular ; 
between the Aſſembly of the People in Demo- 
cracies, and private Men diſpers'd according to 
their reſpective Habitations, Therefore tis but 
a trifling Argument which we find urged by this 
Author; Where the Sovereignty is aſcribed to all, 
there either all do really poſſeſs it, or ſome few ouly. If 
all,then they will have none to be their Subjects; he- 
cauſe to command and to obey cannot belong to the 
 Jame Perſon: If it be ſaidthatthe particular Men are 
Subjects, then all cannot be Governours ; becauſe 
wheneach ſeparate Perſon is in a Condition of obeying, 
the Multitude,wbich they compoſe,nuſt likewiſe ſtand 
under the ſame Engagement ; for Obedience is the 
only thing, which in this Caſe the private Members 
confer on the common Body. Certainly in moral 


compound Bodies ſomewhat may be attributed 


to all in Conjunction, which we cannot aſſign 
either to each Member taken apart from the 
reſt, or to any one of thoſe particulars ; and 
onſequently the whole Society. is in reality a 
moral Perſon diſtin from the ſeparate Mem- 
bers, to which ſuch apeculiar Will, ſuch Actions, 
and ſuch Rights, may be pn, as private 
Men are not capable of po 
ples likewiſe muſt ſoon vaniſh, which are rais d 
from this Conſideration, that in popular Aſſem- 
blies the Majority always prevails. For this is 
one of the moral Affections which attends the 
Eſſence of a compound Body, that the 
Conſent of the greater part of thoſe, who make 
up the Council, ſhall be deem'd the Conſent of 
all; in as much as no other means can be 
aſſign d, by which the Wills of many natural Per- 
ſons, when they happen not exactly to conſpire, 
ſhould be brought to a moral Union. Where- 
fore it cannot be pretended, tliat in ariſtocratical 
or democratical States, the Subject, in which the 
chief Authority refides, is obſcure and uncer- 
tain, tho it ſhould happen that thoſe individual 
Perſons, whoſe Voices upon one Occaſion com- 
poſed a Majority, upon another ſhould prove to 
be of the weaker ſide, For none of theſe Cir- 
cumſtances take away that Unity of Will, which 
is to be attributed to the whole Body. In a Se- 
nate, if ſo many Members happen not to agree, 
as are required towards making a Majority, the 
Senate is preſumed to deſign or to declare no- 
thing, and therefore no Step is to be made in the 
new Affair. Which tho? it often turn to the Diſ- 
advantage of the State, yet doth not prove that 
the Senate is not inveſted with ſovereign Com- 
mand. Beſides, that other Allegation is falle : 
True and proper Sovereignty cannot be aſcribed to a 
Multitude, hy reaſon that the Obedience,wubich is no- 
ceſſary upon ſuch aSuppoſition,nuſt be here wanting; 
Fance the Multitude cannot be bound always to keep the 


4 Add. Liv. h 2. . Jo 


eſfing. Thoſe Scru- 


Reſolution which they once embrac d; and ſince the 
Obligation, riſing from their Authority, dothh not af. 
felt them as taken all together in a general Body. 
For as it doth not deſtroy the Sovereignty of a 
King, that he may, when his Pleaſure alters, re- 
voke a former Decree, upon which Act the Gbli- 
pare of the Subject to the ſaid Decree expires ; 
ſo whatever Power the common Aſſembly may 
have, as to the altering of their own Decrec 

yet in the mean time, particular Perſons are 
no leſs engaged by them,than they would by regal 
Injunctions. If not, let thoſe who maintain the con- 
trary Opinion ſhew us, that Offenders againſt the 
Laws are not ſo liable to Puniſnment under free 
States, as they are under Monarchies a. Tis no 
better than trifling to argue; that if the Sovereign- 
ty be lodg d indiviſibly in the Hands of many toge- 
tber, then each of theſe many muſt neceſſarily bold ſome 
part of it, out of the Collection of which Parts the 
whole Sovereignty muſt at length be conſtituted. But 
at the ſame time "twill be likewiſe neceſſary, that 
each of th: ſe parts be ſupreme ; and thus in on? State, 
there will be more than one ſupreme, whichis abſurd. 
For in moral Conſideration there is no manner 
of 3 in ſuppoſing, that thoſe particular 
Wills, which unite and conſpire to make up the 


Will of the Community, ſhould want ſome Pow- 


er or Quality which the general Will is poſleſs'd 
of. So that tis no good Conſequence to ſay, 


the 28 is the ſupreme Right; therefore 


each Man holds a part of it, which part is like- 
wiſe ſupreme. We might with as much reaſon 
infer, that becauſe the Votes of particular Per- 
ſons, ſeparately and ſolitarily conſider d, are in- 
effectual towards the enacting of a Law, there- 


fore many of them in Conjunction are ſtill un- 
able to perform this Work. Laſtly, he adds, that 


| ſince in a governing Snate, ſbere is no one Member, 


who may not, if be offend againſt the State,be brought 
to due Puniſhment by bis Brethren ; it follows, that 
in caſe all the Senators ſhould prove guilty, the pu- 
niſbing of them would belong to the People. But each 
Member being thus puniſ d and remov'd, the Sve · 
reignty of the whole Council could no where ſubſiſt. 
This Difficulty will admit of an eaſy Solution, if 
we firſt rightly explain what it is to offend againſt 
the State. He then is properly ſaid to be thus 
guilty,who commits any thing tending to the Pre- 
judice of the Publick, contrary to the Laws and 
Injunctions of the Sovereign. Wherefore the 
whole Body of Senators cannot offend againſt the 
State, unleſs they either violate thoſe Laws, the 
Obſervation of which was made the Condition of 
their holding the Sovereignty ; or turn profeſs d 
Enemies to the People under their Charge : Upon 
which ge F their Fate will be the ſame, 
as that of Kings in the like Caſes. What he 
farther vents in prejudice of free States is noto- 
riouſly falſe. As that, T he Sovereignty exercis'd by 


a Monarch is quite a different thing fromthat which 


appears in free Governments, tho their Hffocts may 
be alike. Becauſe a Monarch, beſides that perſonal 
Dignity and Splendor, of which no Man is ca- 
pable in a Commonwealth, is endued with Majeſty, 
which free States may not aſſume. But now we look 
on it as a certain Truth, that GOD may with 


equal 


R Buſineſs. 
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equal Juſtice, be ſty d the Author of Manarchies 
and of free Commonwealths ; and the former 
are no leſs produced by Covenants, than the lat- 
ter; from which Covenants the Sovereignty re- 


ſuls in both Caſes ; the immediate Cauſe of 


Obedience being in the People : 'That a Subject 
conſider d under that Capacity is obliged to the 
ſame Duties in a Commonwealth, and in a 
Kingdom ; that his Obedience is no leſs ſtrictly 
required, and his Subjection is in no leſs Degree, 
under the one Form, than under the other ; and 
that both Governments have the ſame Right of 
puniſhing Criminals. For who will believe, 
erm the bare Word of this Author, that in 4 
Kingdem the Puniſh nent of Offenders is grounded on 
a Right over the Lives of the Subjects, which is 
wanting in free States; and that therefore under 
the latter, the Tranſy reſſors of the Laws are puniſbd 
as Enemies; or only by the Right of War? 

VI. We may now enquire how a Democracy 
is erected, and what this Form of Government 
bath in it peculiar from others. When there- 
fore a Number of free Perſons aſſemble toge- 
ther,. in order to enter upon a Covenant about 
uniting themſelves in a civil Body, this pre- 
parative Aſſembly hathalready ſome Appearance 
of a Democracy ; 1s wot in this reſpect, that 
every Man hath the Privilege freely to deliver 
his Opinion concerning the common Affairs. 
Yet he who diſſents from the Vote of the Ma- 


jority, ſhall not in the leaſt be obliged by what 


they determine, till ſuch time as, by means of a 
ſecond Covenant, a popular Form ſhall be actual- 
ly confirm 'd and eſtabliſn d. Mr. Hobbes e, for 
want of diſtinguiſhing theſe two Covenants, 
hath handled this Subject with great Confuſion, 
For we have formerly proved ©, that no Man 
can be obliged by the plurality of Votes, before 
he hath given his Conſent to ſuch a Form of pub- 
lick Adminiſtration. Therefore what he aſſerts 
is falſe, that by their voluntary aſſembling of them- 
ſelves together, we are to ſuppoſe that they ſtand ob- 
liged towhatever the major part ſhall reſolve. What 
he farther delivers, may in the following manner 
be more clearly explain'd. When many Men 
upon a general Meeting, oblige themſelves by 
Compact to unite their Strength and Wealth ; 
either in this very Meeting a Decree is paſs'd, 
for the introducing ſome particular Form of Go- 
vernment, or not. In Caſe no ſuch Decree about 
the Government be made, nor the Time and 
Place aſfign'd for the holding another Aſſembly, 
then the preſent Meeting is preſum'd to be void, 
and each Perſon continues in his natural Condi- 
tion of Liberty as before. For a Number of 
Men cannot become one Body, unleſs they have 
agreed upon a conſtant Method of tranſacting 
If they break up without 
ettling this Point, yet prefix a Time and Place 
for conſidering and debating the Matter farther, 
in order to a final Reſolution ; we have then no 
more than' the Rudiments and firſt Principles of a 


a De Cive, c. 7. ſ. 5h b C. 2. . 7. 


State, which cannot be properly ſtyld à Demo 
cracy. For we mult not preſently make uſe of 
this Name, when every Man hath a Right to 
give his Opinion, or when the Time and Ptace 


are pitch'd upon for another Congreſs; in as 


much as this way of proceeding is common to all 
kinds of Societies and Conventions at their firſt 
Riſe, and before they are fully eſtabliſh'd : But 
we are then to call it a democratical Govern- 
ment, when the Right of ſettling Matters, rela- 
ting to the publick Safety, is conferr'd for ever 
on a general Aſſembly. | 
VII. Towards compleating the Nature of 4 
democratical State, theſe Conditions ſeem e- 


ſpecially neceſſary. Firſt, that a certain Time 


and Place be aflign'd for holding thoſe Aſſem- 
blies, in which the common Affairs are to be 
debated and determin'd. For as on the one fide, 
the private Buſineſs of particular Men will not 
ſuffer them always to attend the Publick, ſo on 
the other ſide, if nothing be agreed upon as to 
the Time and Place ; thoſe who belong to the 
Society may either meet at different Times and 
Places, by which means Factions are neceſſarily 
introduced; or elſe not aſſemble at all, in whic 

Caſe they will not be a People, but a ſcatter'd 
Multitude, to whom no Action, and no Right 
can be attributed as to one compound Perſon 
c- Secondly, that the Vote of the Majority 
ſhall paſs for the Vote of the whole Body: 
Since, as the World goes, it ſo very rarely hap- 
pens, that a great Multitude of Men agree itt 
their le as to the ſame Matter. In the 
laſt p ace; fince ſome Affairs of the Cammon= 
wealth occur every Day, and are of inferior 
Moment; others are leſs frequent, and affect 
the main Intereſt ; and ſince it cannot be con- 
venient, for the whole People to meet about 
ſettling the former Concerns, either in daily 


Councils, or at Intervals of fo little Diſtance, as 


to let nothing of this Nature eſcape their Exa- 
mination ; it is therefore neceſſary to appoint 
certain Magiſtrates, as Subſtitutes or Delegates, 
who, by the Authority of the whole People, may 
diſpatch Buſineſs of every Day's Occurrence 3 
may with mature Diligence ſearch into more 
important Affairs, and in caſe any thing hap- 
pens of greater Conſequence, may report it to 
the popular Aſſembly; and may likewiſe ſee 
the Decrees of the People put in Execution: For 
a large Body of Men is almoſt utterly uſeleſs in 
reſpect of this laſt Service, as of many others. 
VIII. An Ariſtocracy is then conſtituted, when 
the Aſſembly, who by means of their firſt Co- 
venant united themſelves, as it were, into the Ru- 
diments of a State, do by common Decree en- 


truſt the ſupreme Adminiſtration in the Hands 


of a Council, conſiſting of ſome ſelect Mem- 
bers. Theſe Members, when they have been de- 
clared and defign'd by the ſaid 5 1 either 
by their Names, or by ſome other Mark of Di- 
ſtinction, and have alſo accepted of their De- 


\ © Thucydides (l. 2. c. 22. Ed. Oven. in the beginning) reports, That Pericles, once finding the Athenians to be of 

, 2 wrong Opinion about the Method to be uſed in a War, would neither call an Aſſembly of the Peo le, nor ho 

\ A ſele& Council; left ſome very falſe Step ſhould be taken, whilſt their Debates would be gui ed rather by 
Paſſion than by Reaſoa. | | | | 
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fignation, are then ſuppoſed to enter upon the 
ſovereign Command. And here we may ob- 
ſerve, that Mr. Hobbes à is miſtaken, when he 
draws the Origin of Ariſtocracy from Demo- 
cracy, if his meaning be, that all Governments 
of the former kind were Changes from the lat- 
ter, which are ſuppoſed to have been before com- 
pleatly eſtabliſnd. For Experience proves, and 
Reaſon does not deny, that Men might paſs on 
from the firſt preparatory Covenant, either to 
Ariſtocracy or to Monarchy, without taking 


Democracy in their way. Beſides, we have be- 


fore made it appear b, that Mr. Hobbes doth 
but play with an Argument, when he tells us, 
That no Covenant can be tranſacted between 
© the Senators and People, becauſe the Govern- 
© ment, being once conferr'd on the former, 
© the latter do no longer exiſt after the manner 
© of one Perſon *. For to make Men capable of 
ſuſtaining Obligations towards others, tis ſuffi- 
cient that they ſtill continue natural Perſons, 
tho? the moral Perſonality, which they once 
bore, may be expired. We may add, tho' the 
People, upon transferring the Sovereignty from 


themſelves, do not henceforth exiſt as one com- 


pleat Perſon, oppoſed to their newly received 
Head ; yet this doth not diflolve them into a 
looſe Multitude; in as much as being join'd to 
their Head, the Senate, they ſtill conſtitute one 
Perſon. Farther, what he infers in another place 
c is falſe ; that As the People under a Democracy, 
ſo the Court of Senators under an Ariſtocracy, are free 
from all manner of Obligation. For ſhould we be 
never ſo willing to t the Antecedent d, 
upon Suppoſition that the reſpect, which all in 


general bear to each in particular, may perhaps 
eem inſufficient to found a mutual Obligation 


between them; yet it cannot hence be concluded, 
that neither is there any mutual Obligation be- 
twixt Senators and People, as *twould be no 
Conſequence to fay, Ido not any way ſtand 
oblig d to my ſelf, whilſt I manage my own Affairs 
in Perſon ; therefore if I transfer the Care of 
them on another, he likewiſe ſhall be exempt 
from all Obligation. One thing this Author 
rightly obſerves e, that under an ariſtocrati- 
cal, as well as under a democratical Form, un- 
leſs .certain 'Times and Places are appointed for 
the Senators to meet, there will be no longer any 
ſuch thing as a Court or a compound Perſon, but a 
diſorderly independent Multitude,without Autho- 
rity or Rule. In as much as the Wills of the par- 
ticular Members, from the Combination of which 
we apprehend the Will of the Court to ſpring, 
cannot be known otherwiſe than by their afſem- 
bling together for this Purpoſe. For to take the 
Senators Votes, by a diſtant Scrutiny ſent about 
m Writing, is a Method full of Inconvenience. 
Farther, it is no leſs neceſſary in an Ariſtocracy 
than in a Democracy, that the Times of meeting 
in a Council be not flxt too far aſunder, unleſs the 
Exerciſe of the ſovereign Power, at leaſt with 

to Buſineſs of daily Occurrence, be in the 
mean Time entruſted with ſome one Magiſtrate, 
or with Commiſſioners not many in Number. 
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The Fifth SeQion of this Chapter. 


IX. Laſtly, A Monarchy is ſettled, when the 
ſovereign Authority is conferr'd upon one Man. 
And that this is done by means of a Covenant 
intervening, we have already ſufficiently demon- 
ſtrated againſt the Opinion of Mr. Hobbs f. 


Before we proceed farther, we cannot but take 


under Examination the peſtilent Notion of a 
certain Anonymous Dutch Author, in his P-litica; 
Balance, which runs in the following manner : 


© Since the Act of conferring the ſovereign 
© Power is always defign'd for the more conve- 


© nient Prevention and Removal of Evils, whe- 


© ther proceeding from inward or from outward 
© Cauſes ; it cannot be preſumed that a demo- 
© cratical Society ſhould ever have devoly'd this 


* Authority on one Man and his Heirs, by a 
© perpetual Succeſſion. | 
© Hopes of a more commodious Protection un- 
© der a ſingle Government, were grounded purely 
© on the Virtues which appear'd at firſt in the 
© Perſon elected; and ſince no one can be igno- 
© rant, that all Men are changeable and mortal, 
© and that, in a ſhort time, either Age will ren- 
© der them unfit for Government, or, if they die 
© ſooner, they will leave either no Iſſue, or ſuch 
© as mult be young and unxperienced ; or that, 
© ſhould they happen to leave Children grown 
© to mature Years, yet theſe may either not be 
© more able to rule than others, by any natural 
© Capacity ; or may want Will and Inclination 
to defend their Charge ; we muſt therefore by 
no means ſuppoſe that a popular Society ever 
intended to debar themſelves of the Privilege 
of chooſing a better Governour, in the room 
of one, who is either weak, or wicked. But 
that when Perſons had thus got the Sovercign- 
© ty into their Hands, it was caſy for them, by 
© drawing to their Aſſiſtance the greateſt part 
© of the People, eſpecially the Soldiery, ſo to 
© confirm their Power to themſelves and their 
© Poſterity, as to be able ever to hold the Com- 
© mand even againſt the Will of the Subject. 
To which we reply, if it ever entred into the 
Thoughts of a Society, to confer the chief 
Rule on a Perſon under this Condition, that 
whenſoever the People ſhould vote his Govern- 
ment not ſo effectual towards procuring the 
common Safety, as their democratical State 
was before, he ſhould be depriv'd of his Office, 
they did not, by ſuch an Act as this, conſtitute 
a Monarch, but only an extraordinary Magi- 
ſtrate, who was to depend upon the Breath of 
the Multitude, and therefore was not inveſted 
with the ſupreme Authority. Beſides, fince 


* 


MN A 


tis evident, how little a State is a Gainer by 


frequent Changes in the Throne, other Men 
rather than other Manners {till fucceeding ; and 
how great a Blow it muſt be to the Publick 
to force a Prince from his Command, who hath 
had Opportunity, in his publick Adminiſtration, 


to ſtrengthen hisprivate Intereſt ; it is but a fair 


and eaſy Preſumption, that a People ſhould be 
willing to truſt their Fortune once for all, by 
fixing the Government irrevocably in a King: 


the Evils which naturally flow'd from their for- 


mer 


For, in as much as their 


d C. 2. ſ. 9. &. : 


Themift. 
in preſe; 


mer uncertain, unſettled Condition, being much 
more to be dreaded, than any which a degene- 
rate Monarch might create. Eſpecially, if we 
conſider how far the exorbitant Inclinations of 
ſuch a Prince may be limited and retrench'd by 
fundamental Laws. And laſtly, tis by no means 
allowable to revoke all ſuch Acts, the Iſſue of 
which doth not exactly anſwer our Expectation: 
Since human Affairs muſt be always liable to 
Accidents, and ſince we can eſtabliſh nothing, 
but what will be attended at leaſt with ſome 
Inconveniences a, | | 

A Monarchy differs from the Two former 
Species of Government in this reſpect , that 
under them, before any Matter can be debated 
or determin'd, that is, before Authority can 
be actually exercis'd, tis neceſſary that certain 
Times and Places be aſſign'd for this purpoſe: 
Whereas in a Menircby (at leaſt if it be ſuch as 
we term abſolute) Deliberations may be held, 
and Reſolutions taken, at all Places and Times 
c. For a People, or a Senate, in as much as 
they do not compoſe one natural Body, muſt 
wait an Opportunity of _—y together. But 
a Monarch, who is but one Perſon in natural, as 
well as in moral Account, is always furniſh'd 
with an immediate Power of exerciſing his ſo- 
vereign Command, thro' all Inſtances of Go- 
vernment. It is likewiſe true what Mr. Hobbes 
d obſerves on this Head, that in a People, or 
in a Court of Senators, in caſe any Decree pals 
which is con to the Law of Nature, the 
State it ſelf, or the moral Perſon, is not affected 
with the Guilt, but thoſe Members only whoſe 
Votes concurr'd in the Reſolution. For Sin re- 
gards only the natural or expreſs Will, not the 
moral or political Will, which is purely artifi- 
cial, Otherwiſe they alſo, who diſliked the 
Proceeding, would be included in the Crime e. 
But in a Monarchy, if the Prince decree any 


| thing which the Law of Nature forbids, the 


Prince himſelf is the Sinner; becauſe, in his 
Perſon the civil or political Will is the very 
{ame with the natural. | 

X. 'To theſe regular Forms of Government, 
it hath been the Cuſtom, with moſt Authors, to 
add certain others, which they term vicious, 
diſtemper d, or corrupt. Now here it is certain, 


that in many Commonwealths, no leſs than in 


particular Men, we may obſerve a very plentiful 
Field of Corruption and Diſeaſes ; fo that it 


2 Aid. Grot. L. 1. c. 3. 5.8. u. I. 


b 7:4. Hobbes, De Cive, C. 7. f. 13- 


A ©. % 3 


In a 
Monarchy then, the Vices of Men, or perſonal 
Faults, are as follow; if he, whom either the 
Chance of Blood, or the unhappy Suffrage of 
the People, hath advanced to the Throne, be de- 
ſtitute of the Arts of Government, and very little 
or not at all affected with any Care or Concern 
for the common Intereſt, which he proſtitutes 
to the Ambition, or to the Avarice, of bad Mini- 
ſters; if he render himſelf terrible by Paſſion 
or Cruelty, forgetting that he is a Man himſelf; 
or that he governs Men; if he take a delight in 
expoſing the Commonwealth to unneceſſary 
Hazard or Danger; if he ſquander away what 
hath been gather'd to defray the Expence of 
the Publick, either in Luxury, or in unadviſed 
Grants and Bounties f ; if he heap up Money 

beyond the Bounds of Reaſon, firſt ſqueez'd out 
of the Subject ; if he be notoriouſly abuſive or 

unjuſt g ; or guilty of any other Practice, 
which enters into the Character of a bad Prince 
h. The. Vices of Men in an Ariſtocracy are: 
if, by Corruption and baſe Acts, Perſons of no 
Honeſty or of no Ability, find an eaſy Admiſ- 
ſion into the Senate, whilſt true Merit is ex- 
cluded ; if the Senators break into Parties and 
Factions amongſt themſelves; if they make it 
their Endeavour to enſlave the Commonalty to. 
the Service of their private Intereſt, and to in- 

creaſe their own Eſtates at the Expence of the 
Publick. In a Democracy, perſonal Faults are 
ſuch as theſe ; if Men, who really want Judg- 
ment, turbulently and importunately maintain 
their own Opinions; if extraordinary Virtue, 
yet ſuch as is not likely to prove too hard a. 
Match for the Commonwealth, be oppreſsd 
and born down by = ; if through a Light- 
neſs and Inconſtancy of Humour, Laws, are raſh- 
ly made, and as raſhly repeal'd ; and what was 
embraced but now with Applauſe, is ſoon af 
ter diſliked and rejected without Reaſon ; and 
if ſordid and worthleſs Perſons are entruſted. 
with the Management of Affairs i. Laſtly, 


e Ibid. T. 14. 


d Heredian, I. 1. c. 14. p. 13. Ed. Oxon. Exer 7s 1 Paun, z Tor" dv 6 gaαν,ðns J. Where the Emperour 17, 


there Rome zg. 


e See Luke xxiii. Fl. 


f Drepan. Paneg. upon 


Theodoſius, c. 27 n. 1. Ed. Cellar. Ns the laſt Defence of wicked Princes, to plunder ſome, that they may be bounti#! to others. 
2 is remarkable what Philoftratus reports (De Vit. Apollon. I. 3. c. 30. in the Beginning) of the old Indians; that 
they allow no manner of Honour or Privilege to the Heirs of the Crown; That negle#ful Treatment may be a Leſſon te 


them againſt unreaſonable Pride. 


— cn prof. 
Traxit avaritia, luxu pejore refundit : 
Inſtat terribilis vivis, morientibus heres, 
Virginibus raptor, thalamis obſcanus adulter. 
Nulla quies : oritur præda ceſſante libido; 
D:ivitibuſque dies, & noc metuenda maritis. 


h Such as Claudian ſets down, De Bello Gildon. v. 157, Cc. 


Vainly he ſpends in viler Luxury 

Tyrant to all that live, and Heir to all that dye. 
Alike the Nymphs and injur'd Matrons move, 
Or Brutal Rape, or foul adult'rous Love. 

Sin never ſleeps; new Spoils, new Luſts invite: 


' Thoſe Heaps which boundleſs Avarite ſupply, 4 


The Wealthy fear the Day, the Married dread the Night. 


Themiſt.Orat, 10. De Pace ad Valent. Imper. He is but à lame Prince or Legiſlator,who is fe for the Service of War,but — 
£5]. 


in preſerving Peace. 


i In Plutarch, Dion.p.978.E.Popular Ambition is term'd a wild Diſtemper, not inferior to Tyranny it 


ſich 
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ſuch Vices of Men: as may affect any Species of 
Government, are: If the Perſons on whom the 
chief Adminiſtration lies, perform their Office 
negligently or diſhoneſtly ; and on the other 
hand, if the Subjects, who ought to reſt con- 
tented with the Glory of obeying, grow refra- 
ctory and aſpire to Command a. 

The Vces or 1 Fate, in general, are; 
when the Laws and Inſtitutions are not accom- 
modated to the Nature of the People, or of the 
Place; or when they are ſo framed, as to breed 
inward Diſtractions, or to provoke the juſt Ha- 
tred of Foreigners; or when they render the 
Subjects incapable of performing ſuch Service as 
is neceſſary for the Preſervation of the Common- 
wealth: As ſuppoſe the Conſtitution be ſuch, 
that Men, whilſt they comply with it, cannot 
avoid ſinking into effeminate Weakneſs, or, on 
the other hand, cannot bear the eaſy unactive 
Condition of Peace ; or laſtly, when they 
contradi& ſome of the principal Maxims of civil 
Doctrine; and the Miſchief will ſtill be the 
greater, if theſe Irregularities happen to wear 
the Diſguiſe of Religion Þ. 

XI. Though a ſound and a diſtemper'd Com- 
monwealth are vaſtly different from each other, 
yet we are not, on this account, to multiply 
the Forms of Government, and to oppoſe one or 
two wicious Forms to each of thoſe which we 
term good and regular. For theſe Vices or De- 

feats do neither change the Nature of the Au- 
thority it ſelf, nor the proper Subject in which 
it reſides. And thus far Mr. Hobbes c is in the 
right, when he denies, that Auarchy oppoſed to 
Democracy,Oligarchy to Ariſftocracy, Tyranny to No- 
w#archy, are three other kinds of Commonwealths 
2. Tthink (lays he) no Man believes that Want 
of Government is any new kind of Government. But 
what he farther obſerves , is not univerſally 
true; That Anarchy, Oligarchy, and Tyranny 
© are three Names impos'd by thoſe who either 
© miſliked the Government, or the Governours. 
© It being ufual with Men to fignify by Names, 
© not the things only, but at the ſame time their 
© own Aﬀections, as their Love, Hatred, or 
© Anger, their Contempt, or Eſteem. For, as 
it happens in other Matters, that one Man loves 
what another violently abhors, ſo the ſame Form 
of Government meets with the Approbation of 
ſome, and with the Averſion of others. And 
this not only becauſe ſome perhaps reap a par- 
ticular Advantage from ſuch, or ſuch a Species 
of Commonwealth ; but likewiſe on account of 
8 Tempers and Inclinations d. Men of 
ughty Spirits, and who diſlike the Equality of 

a popular State, when they ſee all Men without 
Diſtinction, giving their Votes in publick Bu- 


ſineſs, of whom the inferior Commonalty al. 
ways make up the greater Number, call this an 
Ochlecracy, or a State where the baſe Rabble ſit 
at the Helm, and where no Prerogative is al. 
low'd to ſuch extraordinary Merits, as they look 
on themſelves to be poſſeis d of. And yet this 
Name, as full of Contempt as it is, might with 
Juſtice be applied to ſuch a Government as we 
read of amongſt the Epheſians of old: Who when 
they expell'd Hemodorus out of the City, gave 
this reaſon for their Proceeding ; Let uo My 
among ſi us excel his Neighbour ; if he doth, let him 
find out another Seat, among ft another People: And 
whom Heraclitus for this Judgment, declared to 
be all worthy of Death e. Again, if any Per- 
ſon is diſcontented that he hath not a place in 
the Senate, and at the ſame time thinks himſelf 
not in the leaſt inferior to many of that Order; 
Envy and Contempt together prompt him to 

ive them the Name of « 5a, the Few ; that js 
ſome inconſiderable Mortals, who having in no 


reſpect the Advantage of thoſe about them, do 


yet exerciſe Authority over their equals or their 
betters. And a Man under this Chagrine hath 
commonly in his Mouth the Complaint which 
Ajax makes in the Poet f. 


— . tw yhcxe, Bec. 


Merit no longer finds a juſt Reward : 
Folly's a Favourite, and Vice perfer d. 


People of a more lofty Genius, and thoſe on the 
contrary who are more mild and tractable, both 
join in giving the Title of Lords and Mafters to 
foreign Princes, who govern with a ſtricter 
Hand: Whereas tis well known, that when a Fa- 
ther treats a ſtubborn Child with Severity, and 
one that is more ſubmiſſive with Gentleneis and 
Kindneſs, in both Inſtances he exerciſeth the 
very ſame paternal Power. The like may be 
affirm'd of the Name of Tyrant, which is now 
attended with an indelible Mark of Hatred and 
Deteſtation, from the Cuſtom of the Grecians, 
who thought the chief Happineſs of the States 
to conſiſt in a popular Liberty. Lucian g him- 
ſelf paſſeth this Cenſure upon them: In genera), 
ſays he, People, not conſidering whether the Perſon 
who bears Rule be juſt or unjuſt, have an Abhorrence 
to the bare Name of Tyranny. Many of their Au- 
thors apply the ſame Word to any kind of Go- 
vernment in the Hands of a fingle Perſon. 'Thus 
Aſchines h particularly ſays, There are tbret 
political Forms in uſe in the World, Tyraiiny, Oligar- 
chy, and Democracy. Hence tis worthy our 
Remark what Mnemon k, in Photius, reports of 
Dionyſius, the Fourth Tyrant of Heraclea ; Having, 


2 Add. Hobbes Leviath. c. 29. about the End, where he diſcourſerh ingeniouſly on ſome Diſeaſes of the State. 

b Such was the Authority of the Prieſts amongſt the People of Meroe, mention'd by Died. Sic. J. 3. c. 6. and 

Strabo I. 17. p. 566. Ed.Genev. Caſaub. to whom the Kings themſelves were accountable. © De cive, c. ). 
5 d So that we cannot univerſally allow that of Lyſias, De Populari Staru. Orat 24. No Man is more 

inclined by Nature either to a Popular, or to an Ariſtocratical State; but every one endeavours to eſtabliſh that Form of Govern- 

ment, which tends moſt to his particular Advantage, With whom Tſocrates, De Pace, p. 320. joins bis Opinion: No Man 

hath a Natural Affeclion for any of theſe States; but all love that beſt, in which they themſelves meet with the greateſt Honour 


and Eſteem. In Cicero, Tuſc. Queſt. J. 5. c. 36. Diog. Laert. I. 9. in Heraclit. . 2. Strabo, I. 14, p. 441- 
f' Quins. Calaber. J. 5. 8 In Phalarid I. pag. 735. tom. I. Ed. Amt, h Contra Cteſiphont. 
k Of the Tyrants of Heraclea, c. 5. | 


i Add. Cornel. Nep. Miltiad. c. 8. n. 3. 
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Theſe Inſtances are taken out of our Author's Abridgment, De Offic. Hom. & Civ. L. 2. c. 8.1, 10. 
See Hobbes's Leviath. B. 2. c. 19. 2 De Cive, ubi ſupra» Ss 
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ſays he, arrived to a high pitch of Glory, be diſclain d 
the Name of Tyrant, and aſſumed that of King; the 
latter being leſs odious and more honourable. 
Yet there is no one who doth not apprehend, 
that theſe invidious Titles are ſometimes af- 


Government of bad Princes or Senators from 
that of good, the Fury of a turbulent and in- 


conſtant Multitude, from the wiſe Adminiſtra- 


tion of a modeſt People. Ariſtotle's Deciſion of 
chis Point differs little from what hath been here 
eftabliſh'd ; who terms Tyranny, Oligarchy, and A. 
narchy (for as to this latter word, he uſeth the 
general Name of Polity for a ſound popular 
Government) perf 65 Deviations or Degene- 
racies from a Kingdom, an Ariſtocracy and a 
Democracy a. And who will pretend that a 
bare Deviation is ſufficient to conſtitute a new 
Species ? As for that Latitude of which the Word 
"£4 bo: Or Species is capable, we think it not conſi- 
derable enough to afford any juſt Matter of Diſ- 
ure * 

XII. But when we meet with ſuch a Govern- 
ment, as we can neither bring under any of 
thoſe Forms which are ſound and regular, nor 
yet explain how it differs from them, by the bare 
Notion of a Diſeaſe or Deviation, then the 
learned are put upon a more laborious — 
Moſt Authors judge it the ſhorteſt way of get- 
ting over this Difficulty, to call ſuch Govern- 
ments mix? States ; as if they were the Reſult 
of the more regular Forms, allay'd and blended 
together. Ari/totle is called in by many to coun- 
tenance this Project; and therefore it may be 
worth our while to examine his Opinion in the 
Caſe. Firſt then, as for what he delivers, in the 
Fourth Book of his Politics b, concerning the 
ſeveral Kinds of Democracy and Ariſtocracy, it 
bears no Reſemblance to the Mixture propoſed 
by our modern Deſigners. The chief thing he 
there inſiſts on, is the reckoning up of certain 
Conditions and Qualities, to be found in thoſe 
who are to be admitted into the popular Aſſem- 
bly, or into the ruling Senate. 
means, neither is the 1 it ſelf any 
way varied, nor are the Parts of it torn and 
wreſted from each other, nor the State rent into 
two or more diſtinct Bodies; but the Forms of 
Government which he there mentions, are only 
hereby ſlightly diverſified, according to their ſe- 
veral Accidents, or circumſtantial Differences. 
Thus, although in the Definition of a Democra- 
cy, the chief Authority ſhould be laid to reſide 
in a general Council, or a Council made up of 
all the Members, and at the fame time tho' it be 
true, that Women and Children have as much 
Intereſt as others in the common Welfare ; yet 
who will maintain that a new Form of Govern- 
ment is eſtabliſh'd, when the Women, the Chil- 
dren, and Servants, are excluded from the pub- 
lick Debates ? Tho', in our Judgment, tis ſuf- 
ficient forthe conſtituting a Democracy, if thoſe 


By which 


Perſons are allow'd the ' Privilege of Votes, 
who by uniting together, firſt compoſed the 
State, and after them their Surceſſors, to 
whom their Places and Rights properly de- 


ſcended. But now it's manifeſt; that civil States 
fx d with ſufficient Juſtice, to diſtinguiſh the 


were originally compos'd by Fathers of Fa- 
milies, who held the inferior Train before- 
mention'd, under their domeſtical Sway, and 
certainly did not intend to relinquiſh all Authos 
rity over them, or to ſet them on the level with 
themſelves. It was neceſſary therefore, that 
Perſons who were thus in Subjection, ſhould be 
debarr'd from giving their Suffrage with their 
Lords. After the Democracy was once ſettled; 
*twas in the Power of the Members to receive 
others into the State, or not ; to give them a full, 
or imperfect Right; to let them have the fame 
Share with themſelves in the Adminiſtration, or 
utterly to exclude them from'it. Whence it may 
happen, that in free Governments many fhall 
want the Privilege of a Voice, whilſt - yet the 
popular Eſtabliſhment continues as perfect as 
ever. On the other hand, tis poſſible indeed; 
that a State, at firſt democratical, may, by re- 
ceiving large Additions, and by ſhutting out all 
theſe new Comers from their Honours and their 
Councils, at length commence an Ariſtocracy. 
In the ſame manner, the Species of ariſtocrati- 
cal Government will not be multiplied, though; 
in one place, Virtue and Merit ſhould be a fol? 
ficient Qualification for a Senator, in another, 
the Eſtate and Family ſhould be likewiſe conſi- 
der d. No more could it be ſaid, that there 
were ſo many ſeveral diſtin Forms of Demo- 
cracy; if, under one State, every free Deniſon 
had a Vote in the Aſſembly ; under another, 
none but Men of ſuch and ſuch Fortunes were 
admitted; under a third ſome particular Pro- 
feſſion rendred Perſons incapable of this Honour: 
Much leſs do any new Forms or Species (proper- 
ly fo call'd) ariſe from the different Laws of 
Democracies, relating to the Election of Magi- 
ſtrates ; whilſt in ſome places, for Inſtance, all 
Perſons promiſcuouſly have a Right to bear theſe 
Imployments ; in others, again an Eſtate, to 
ſuch a Value, is made a neceſſary Condition: 
As ſuppoſe, under one Government, the rich 
were allow d to abſent themſelves from the pub- 
lick Councils without Cenſure, the Poor not; 
or vice verd. And indeed, this whole Matter 
is plain beyond Diſpute. What judgment we 
ought to paſs on the Mixtures, ſuppoſed to be in 
the Commonwealths of Sparta and Crete, as 
deſcribed by Ariſtotle, we ſhall elſewhere diſcuſs; 
The Athenian State, which Ariſtotle © and Iſo- 
crates d deſcribe and commend; - was in all re- 
ſpects truly popular. Polybius's Opinion e, con- 
cerning the mixt Government in the Roman 
Commonwealth, comes under our Examination 
in another place. 8 | | 
XIII. As for the Moderns, ſome of them 
have invented many kinds of mixt States; 


Mr. BARBEYRAC'S NOTE on S. Xl | 3 
2 Add. Salluſt. Philoſoph. de Diis & Man lo, c. 11. and to the ſame purpoſe, Themiſtius, Ocat. 16. p. 336. Edis. Petav. 
ho then will be ſo bold as to maintain, that the Corruption of a State is ſufficient to conſt itute a new Form 
of Government ? See likewiſe what Mr. Perizonius ſays concerning ſome of Ariſtotle's Terms, in his fourth Note 
on Ælian. Var, Hiſt. Lib. II. Cap. XX. 
b C. 3. Cc, 


c Dalit. 1. 2. c. 9, 10. 
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yet ſo as that, upon the whole, rejecting the 


greateſt part of them as inconvenient, they 
applaud two ways, as eſpecially proper and 
uſeful. The firſt is, when the parts of the 
Sovereignty reſide ſeparately and indepen- 
dently in different Perſons, or Bodies of the 
fame Commonweaith, ſo that each Perſon or 
Body hold their reſpective Parts by their 


bwn proper Right, and adminiſter it according 


to their own judgment, whilſt in reſpect of 
the other parts they are altogether in the Na- 
ture of Subjects. Much after this manner was 
the Diſpoſal of the Kingdom of Numidia by Sci- 
pio, after Maſiniſſas Death; his three legitimate 
Sons being all allow'd to bear the regal Title 
and Dignity; but with this Difference, that the 
Elder Brother Micipſa ſnould keep his Court at 
Cirtba, the ordinary Seat of the Kings; that 
Guluſſa, the next to him, ſhould have the chief 
Command of War and Peace; and that the 
youngeſt, Manaſtabales, ſhould preſide in judicial 
Affairs a. The other way which they propoſe 


is, when the ſovereign Authority inheres indi- 


viſibly in many together, yet ſo as that neither 
the moſt conſiderable Majority, without ſome 
few diſſenting Members, nor indeed all the reſt, 
when any one of the Number ſtands out, can 
act to any purpoſe, or exerciſe any part of the 
ſupreme Power. And this again is ſubdivided 
into two Models, either that all the Members 
ſhall have equal Power; or that ſome one or 


two of the Number ſhall be inveſted with cer- 


tain extraordinary Rights and Prerogatives, 
which they may uſe without the Aſſiſtance of 
their Brethren. They proceed to alledge many 
Authorities from the Antients, where Mention 
is made of mixt Commonwealths; with regard 
to which Authorities we have already obſerv'd, 
that what is deliver'd in them concerning the 
mixture of Governments, doth not in the leaſt 
belong to the Diviſion of the ſovereign Power 
amongſt ſeveral Perſons or Councils; but either 
to the ſettling the due Qualifications of thoſe Per- 
ſons, of whom the governing Council is to be 
compoſed, or to the joining together of ſeveral 
good - Inſtitutions drawn from different States. 

| Beſides, we are of Opinion, that ſome Exam- 
ples of theſe Mixtures might receive a con- 
venient Explication, by diſtinguiſhing between 
the Sovereignty it ſelf, and the manner of ad- 
miniſtring it. So that we may affirm thoſe 
States to have mingled as it were ſomewhat of o- 
thers in their Compoſition, in which the Method 
of Adminiſtration ſeems to have been borrow'd 
from anòther Form: As ſuppoſe for Inſtance, in 
a popular State, the main Buſineſs ſhould be diſ- 
patch d by ſome one principal Officer, or by a 
Senate; or if under an Ariſtocracy, one Magi- 


ſtrate ſnould be inveſted with extraordinary Au- 
Again, they vary from ſyſtematical Forms, be- 


thority, of the People conſulted in many im- 

portant Affairs 3 or if in a Kingdom; the Diffi- 

culties of publick Buſineſs ſnould be referr'd to 

the Debates of a Senate, or of a popular Aſſem- 

bly. And if this come not up to a full Solution 

of tlie Paſſages cited from Antiquity, the Point 
2 Appian: in Libye, Bel. p. 64. Ed. H. Steph. 


will de throughly clear d from what follows, 
We have above demonſtrated, that in order to 
compleating the Eſſence of a juſt and regular 
State, ſuch an Union is requir'd, as ſhall make all 
things, which belong to the Government of it, 
ſeem to proceed from one Soul. Now hence it 
is manifeſt, that the former way of Mixture 
conſtitutes ſuck a Body as is held together, not 
by the Bond of one ſupreme Authority, but bare- 
ly by Compact; and which therefore is to be 
rank'd, not amongſt theregular, but amongſt the 
irregular States ; being but weakly guarded a- 
gainſt forcign Aſſaults, and very obnoxious to in- 
ward Diſorders and Convulfions. As to the o- 
ther kind of Mixture propos'd, we think it ought 
to be conſider d, whether thoſe Perſons, in whom 
the ſovereign Power is ſaid thus indiviſibly to 
reſide, do make up a ſtanding Senate, which is 
to guide and direct the whole State as one laſt- 
ing Body. If ſo, the Form will be ariſtocrati- 
cal; yet ſuch as muſt be very unfit for the Dif. 
patch of Buſineſs, whilſt ſome few, or but one 
of a contrary Judgment, may vacate the Reſo- 
lutions of all the reſt. Again, if thoſe particu- 
lar Members, in other reſpects equal, do each of 
them hold ſome part of the Government, yet ſo 
as that the ſovereign Acts cannot be exercisd 
without the unanimous Conſent of the whole 
Number, then the State is /y/fematical, accords 
ing to the proper Notion of that Word ; yet ſuch 
as will likewiſe have great Diſadvantages, as to 
the Management of Affairs, by reaſon of this 
very great and unneceſſary Streightneſs. If 
ſome one Perſon be endued with high Degrees 
of Authority, and ſeveral parts of the ſupreme 
Power above others in the Council, then the 
State will be plainly irregular, lying between 
ſuch a Monarchy as is overawed by an aſſuming 
Senate, and a ſyſtematical Form. And this: 
Irregularity will in Proportion be the greater, in 
Caſe more than one are inveſted with theſe ſig- 
nal Prerogarives above the reſt. 

XIV. For our part, as we envy no Man the 
Praiſe of his Conſtancy and Reſolution, who 
will on no account lay aſide the Term of a mix! 
State ; ſo we think it the more commodious and 
eaſy Method, and the more expeditious for the 
Explication of certain Phenomena in particular 
Commonwealths, to call thoſe Governments ir- 
regular, in which we can neither diſcover any 
one of the three regular Forms, nor yet any 
proper Diſeaſe or Deviation ; and which at the 
lame time cannot, with due Exactneſs, be rank d 
amongſt the /y/fematical Models. Concerning 
which we may in general obſerve, that uy 
differ from regular States in this reſpect, that a 
things do not ſeem to proceed in them from one 
Soul and one Will, nor all and each of the 
Members to be ruled by one common Power. 


cauſe they are not compos'd of ſeveral compleat 
and diſtinct States. Laſtly, they do not fall in 
with Diſeaſes or Heviations, becauſe a diſtemper d 
State always appears under Circumſtances of Ig- 
nominy, and hath as it were ſomewhat of the 


Mr. BaAkBEYfAc's HOTE of . xin. 


See Mr. Bijle's RefleRiciis on 
aus Queſtions d une Provincial, pag. 611, Cc. 


La difficulte ds trouver un juſte Milieu dans un GouverntHent mite, Tom. I. of the 


Reponſe 
Baitard 


Baſtard in its Countenance ; in as much as it pro- 
ceeds either from the ill Management of a good 
and regular Frame, or from incoherent Laws and 
improper Inſtitutions. Whereas the Irregularity 
of a Government doth not only affect its Frame 
after an intrinſick and ſecret manner, but being 
openly confirm'd, and as it were declar'd legi- 
timate, ſhews it ſelf in pablick without Shame 
or Guilt. Therefore the former, or the Diſeaſe, 
cannot be ſuppos'd to have entered into the In- 
tention of thoſe who firſt founded the Common- 
wealth, ever appearing as a ſubſequent Vice or 
Defe& : But the latter, the Fregulari y owes, if 
not its Original, yet at leaſt its Confirmation to 
the Will and Approhation of the firſt Authors. 
It is juſt the fame Difference as may be obſerv d 
between two Buildings, one of which is deſign'd 
according to the Rules of Architecture, but ei- 
ther the Materials are naught, or through the 
Negligence of the Inhabitant, the Roof gapes, 
the Walls ſhake, the Beams crack, the Founda- 
tion ſinks and gives way : In the other, ei- 
ther the Builder at firſt propos'd a Model not 
agreeable to the common Rules; or ſome great 
Fault, which afterwards happen'd, hath been cur'd 
and made up after a ſtrange and unſeemly man- 
ner. Farther, ſome Irregularities appear'd upon 
the firſt Settlement of a State, others crept in 
by ſilent Steps, and in long Progreſs of Time. 
For it might ſo happen, that the Authors or the 


| Reformers and new Modellers of a Common- 


wealth might not be able to introduce a regular 
Frame, either on account of Ignorance, or be- 
cauſe the preſent Poſture and Exigence of 
Affairs would not ſuffer them to conſider of a 
more accurate Conſtitution a. Sometimes too, 
Perſons, who have been the chief Leaders and 
Aſſiſtants in winning a Kingdom, have before- 
hand contracted for ſuch Lordſhips, or ſuch Pri- 
vileges in it, as that they cannot be rank d in the 
Number of true and proper Subjects. Again, 
many times, either through Negle& of the 
Governours, or upon ſome other Occaſion, a 
Diſtemper ſeizeth a State, and having taken ſo 
deep root, that it cannot be removed without 
the Deſtruction of the publick Frame, there 
remains no Cure for it, but this; to diveſt it, as 
it were, of its Faultineſs, and to vindicate it from 
Cenſure, by turning it into a ſolemn and legal 
Appointment ;' by which means what was before 
term'd Uſurpation, Faction, or Contumacy, 
2 4144, Hobbes Leviath. c. 29. poſt. princip. 
among thoſe juſt now cited. MINE 
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ſhall, for the future, bear the Style of a juſt 
Right and Privilege. : 

XV. Theſe irregular Forms of Govern. 
ment can neither be brought within any certain 
Number, nor divided into proper Kinds, by 


reaſon of that great Variety, which either really 


occurs in Fact, or at leaſt may be framed in our 
Imagination. So that we have ſcarce any other 
means of diſcovering their Nature, but by ga- 
thering it from particular Inſtances, and the il- 
luſtrious Examples in Story. Such an Example 
we endeavourd to exhibit in the b Roman 
Commonwealth: As the like hath been attempt- 
ed in the German Empire by Swverinus de Mon- 
zambano . At preſent, *twill be ſufficient to 


offer a Remark or two concerning the Irregula- 


rity, which ſome obſerve, in the Government of 
Rome, under the antient Emperours : Whilſt 
ſometimes the State appear'd a Monſter with a 
double or triple Body, one Prince ruling the Eaſt, 
another the Weſt, or three dividing the World 
amongſt them ; ſometimes again, with a dou- 
ble or triple Head, whilſt two or three of the 
royal Family held the ſovereign Power, as 
Copartners, and govern'd in common. Now as 
to the former of theſe Caſes, we may note, that 
whilſt two Emperours preſided, one over the 
Eaſtern, the other over the Weſtern World, ſe- 
parately and independently from each other, - 
then there were really Two diſtin& Kingdoms, 
which, taken both together, ſtill retain'd the 
Name of the Roman Empire, out of which they 
had been compoſed. Beſides which Agreement 
as to their Original, the Reſemblance of Laws 
and Manners, the natural Relation between 
the reſpective Sovereigns and between their 


Subjects, their ſtrict League and Alliance, which 


inſured their mutual Help and Support, all con- 
curr'd to make up ſome Appearance of Unity. 
But what Name we are to impoſe on that Form 
of Government, when two or three royal 
Partners adminiſtred Affairs in Conjunction, it 
is not eaſy to determine. Certainly two Perſons 
cannot make an Ariſtocracy. For fince each is 
inveſted with equal Power (upon which Suppo- 
ſition the Caſe before us proceeds) they cannot 
be united, otherwiſe than by Covenant ; and 
there could be no Expedient found out for the 
Diſpatch of Buſineſs, ſhould they happen- to 
diſagree about any Propoſal, there being no 
third Perſon to turn the Scales. And tho the 


b In a Diſſertation entituled, De forma Reipublice Remane; 


NOTES on & xv. 


” 
. 


See our Author's Diſſertation De Republica Irregulari among his Diſer! ationes Academiræ ſeleFiores, where he treats 


more fully of this matrer. | | 4.4 ES 7 
2 This Work is generally attributed to our Author: However, he has never, as I know of, publickly own'd it; 


he has indeed ſtrenuouſly defended ir againſt ſeveral Authors who atrack'd it, in his Diſſertation De Republica Ir- 
regular; ; and thoſe who are acquainted with his Style and Character, do not much doubt of irs being written by 
him; neither after all, is it a Work that does him a ORs ys of Diſcredit, but rather the contrary, for not to 
mention the principal Deſign of the Work which the World has highly approv'd of, the Preface has abundance of 
Wir and Life in it. Since the firſt Edition of this Tranſlation, the Monzambano has been printed in 1706, at Berlin, 
with the Author's Name to ir; who art his Death order'd his Heir to publiſh it from a Copy full of ſeveral Al- 
terations, Corrections and Additions» There are likewiſe ſome things left out, which together with the Suppreſſi- 
on of the Preface, will doubtleſs make the learned very well pleas'd to have the Edition, which was ſurreptitiouſ- 
ly publiſh'd,as well as that which is now extant with the Author's Name and Approbation. Mr. 7irias has taken 
rare to ſatisfy their Curioſity in that point at an eaſy rate, in bethinking himſelf of a thing odd and ſingular e- 
nough ; which was his printing in 1708. at Leipſck the Book we are here ſpeaking of, in ſuch a manner as to give em 
the two Editions all together; for the Paſſages which Mr. Pufendorf had either retrench'd or alter'd are here inſer- 
ted again, in their proper Places between two Crotchets, and diſtinguiſh'd by a different Character. Beſides, the 
Editor has made a ſort of variorum of it, by putting at the bottom of every Page the Notes of ſeveral Commenta- 


tors upon the old Monzambano. | ſame 
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ſame Inconvenience may ſeem to attend any ru- 
ling Council or College, where the Members are 
of an even Number; yet it cannot ſo frequently 
happen, that upon a Diviſion in Judgment the 
Votes ſhall be equal. Beſides, in this Caſe it is 
not difficult to bring over ſome one out of ſuch. 
a Number to the oppoſite Sentence: Or, if 
this can't be done, the next Expedient is to let 
that Opinion prevail, which declares againſt In- 
novation, and would have things continue in 
their preſent State. Farther, neither can we, 
properly ſpeaking, affirm the united Govern- 
ment of three Gz/ars, reigning together, to have 
been ariſtocratical. For this royal Triumvirate- 
did not compoſe ſuch a collegiate Body, as was to 
determine State-Affairs by the Plurality of Voices, 
or where two Members, agreeing in Opinion, 


might by their proper Right and Authority com- 


pel the third, who diſſented, to follow their Re- 
ſolution. And in all Cafes, a Council or Body 
of Men, -in which the Major part cannot influ- 
ence and draw over the reſt, ſeems to be held 
together, rather by bare Compact, than by any 
Government or Command. We may therefore 
ſay, as to the Queſtion before us, that the ſo- 
vereign Authority did truly and radically inhere 
in that Perſon alone, who aſſumed the other into 
a Partnerſhip with him; tho' both might ſeem 
equal as to the exterior Enſigns of Majeſty. 
Thus the Hiſtorian a tells us of Lucius Verus, 


That he lived not as a free and ſovereign Prince, but, 


under Marcus, inveſted with the imperial Authority. 
Nor was it eafy to ſuſpect, that any Man would 
be guilty of ſo notorious Ingratitude, as to op- 
poſe the Will of his Patron, to whom he owed 


his Promotion and Honour. To which we may 


add this Conſideration, that for the moſt part 
the Perſons thus ſharing the Government, were 
either Father and Son, Father-in-Law and Sou- 


2 Julius Capitolinus, C. 1. 


tinian who had admitted his Brother Valens into a Partnerſhip with him in the Empire, uſeth the 
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in-Law, or two Brothers; fo that the Party ad- 
mitted as a ſecond in the Dignity, might be far- 
ther reſtrain'd by the Ties of Blood or the Alli- 
ance of Marriage, from abuſing the Power which 
had been given him, to the Prejudice of the Do- 
nor. Whence it appears, that this Practice of 
aſſuming a Colleague was not any Portion of 
the Sovereignty, but as it were the Deſignation 
of a Vicar-general and Heir apparent who was 
immediately receiv'd into the Buſineſs of State 

and join'd with, the other in the Adminiſtration 
being likewiſe inveſted with the moſt ſhining 
Ornaments and the richeſt 'Trappings of Great- 
neſs. Now that which put the Emperours upon 


this Method, was the inconſtant Humour of the 


Soldiery ; who, on frequent Occaſions, took a 
Pride in complementing their Leaders with the 
imperial Title b. If this Explication will not 
fatisfy ſome Men, or if it ſeems not applicable to 
every particular Inſtance which we find upon 
Record; we have no way left but to affirm, that 
the Government then commenced irregular, when 
more Perſons than one held the M narchy (if it 
might ſtill deſerve that Namie) in Conjunction; 
and yet were engaged to each. other only by 
Compact or Faction. Amongſt whom if any 
Diſſenſion or Hatred ſhould chance to ariſe, the 
Conſequence could be nothing leſs than mutual 
Suſpicions, Plots, and Deſigns, and in the final 
Iflue, a civil War c. Such an Irregularity the 
Roman State was evidently ſenſible of, whilſt 
Romulus and Tatius ſat as Partners in the Throne 
d. In general, we may apply to all theſe 
Polyarcbical Governments, what Solyman the 
Turk obſerved in the German Empire; that it 
might be well compar'd to a Lute, which coſts 
a great deal of Labour and Skill to put it in 
Tune, and is very eaſily put as far out of Tune 
as ever e. | g 


b Themiſt. Orat. 16, Fratres Amantes, p. 76. B. Ed. Pariſ. {peaking of Valen- 


ollowing Expreſ- 


ſion: He receiving the Whole and giving the Whole, at the ſame time a Brother and a Father, the one by Nature, the other by 
his own Att and Choice, tho he hath 2 an equal Share of his Power, yet, in effect, he ſtil keeps it entire; by reaſon of the 


Obedience and Compliance of him on whom it was conferr d. 


Thus Solinus, c. 8. reports of near, that hereign'd with Latinus three Years, ſocia poteſtate, as his Fellow or Equal 


in the Supreme Authority. 


Nulla fides regni ſociis ; omniſque poteſtas 
Impatiens conſortis erit. | 


c Lucan, I. 1. v. 92, Oc. 


To truſt a Partner's Rule impairs our own, 
And Empire hates a Conſort in the Throne. 


Statins, Theb. 1. ver. 130. -. ociiſaae comes diſcerdia regnis. 
———Howe'er the Crown is ſbar d, 


Diſcord's a Partner. 


4 yd. Plutarch. Romul. Add. Eryc. Putean. Hit. Inſubric. I. 2. the Story of Pertharite and Gundebert, joint Kings of 
Lombardy. Procopius relates a like Caſe; Nit. Goth. I. 1. The Goths, ſays he, and Odoacer's Army came to this Agreement 3 
That Theuderick and Odoacer ſhould reign in the City Ravenna with equal Power. And for ſome time the Compact wal 
faithfully obſerv'd ; but the Iſſue was, That Theuderick, according to the vulgar Report, inviting Odoacer ro 4 Banquet 
creacherouſly flew him, Tis a true Remark of Euripides, Andromach. v. 471, Cc. 


Two Tyrants can no more be born than one, 
But preſs the Subjects with a double Load; 
Till Diſcord and Sedition work their Fate. 


Plin. 4 . 1, . 


What a ſmall Difference is there between laying down the Imperial Honour, and ſharing it with ano- 


ther ; unleſs the latter be difficult and dangerous ? Add. Herodian. I. 4. c. 1, Cc. See" likewiſe Racines Freres Ennemis, 


Act. I. Scen. V. and the Fables de la Fontaine, Lib. I. Fab. XII. intituled Je Dragon a pluſieurs Tetes, & le Dragon 4 
pluſtenrs queues. e We do not think that we onght to admit, under the Head of Irregular Forms, what Franc 
Carron reports of Dayre in Japan; who he ſays was the true Heir of the Crown, yet was put off by the Prince in 
poſſeſſion, with the outward Majeſty, and empty Badges of Honour, Much to the ſame purpoſe, Alexander de Rhodes 
relates, That in the Kingdom of Tonquin there are two Kings, one called Bua, the other Choua; yet ſo as that the for- 
mer barely enjoys the Title, the latter really holding the Command ; only Bus hath the Power of conferring the De- 
gree of Doctor, and receives the Oaths of the Subjects when they renew their yearly Allegiance ; as to other mat- 
ters, he paſſeth his time ſhut up in an old Palace without Action or Buſineſs, Iein, par. 2: c. 6. 7 . 
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XVI. When ſeveral States are, by ſome ſpe- 
cial Band, ſo cloſely united, as that they ſeem 
to compoſe one Body, and yet retain each of 
them the ſovereign Command in their reſpective 
Dominions ; theſe we term Syſtems of States. 
Whence it is in the firſt place evident, that 
when a State is compoſed of ſeveral ſubordinate 
Bodies, we muſt not on this account preſently 
give it the Name of Hen: Tho Mr. Hobbes a 
is pleas'd thus to ſtyle ir, and to compare . the 
ſaid Parts with the Muſcles in the Body natu- 
ral. No more are we to apply this Term, in 
general, to all thoſe larger States which have 
vaſtly increaſed their Dominions by ſwallowing 
up their little Neighbours, and by reducing them 
into theſame Body with themſelves. Which we 
may obſerve to be done chiefly in the following 
Methods. Firſt, when the Victor either removes 
the vanquiſh'd into his own Territories, or 
however gives them the ſame Privileges with his 
former Subjects. Secondly, when the conquer'd 
Nation is left to poſſeſs its antient Seat, but 
utterly loſing the Sovereignty which it held 
before, is rendred purely the Subject of the 
conquering People. In both Caſes the State 
thus ſubdued loſeth its Name; but in the for- 
mer the conquer d are made equal to the Con- 

ueror; in the latter they are put under an in- 
{rior Condition, being reduced into the Form 
Tho' it often happens, that the 
vanquiſh'd are partly left in Poſſeſſion of their 
antient Laws or Privileges, how different ſo- 
ever from the Manners and Inſtitutions of the 
conquering State b. For in order to preſerve 
the Unity of a Commonwealth, *tis not required, 


that all its particular Parts ſhall uſe the ſame 


poſitive Ordinances, or ſhall ſtand exactly upon 
the ſame Bottom ; but *tis enough, if they de- 
pend upon one Government. And it is fre- 
quently the Art and Policy of a Conqueror, to 
make no Alterations in the Cuſtoms of thoſe 
who are fallen under his Dominion: Or, at leaſt 
to accommodate himſelf to them for ſuch a time 
as he thinks convenient. 

In relation to the Government of Provinces, 
we are to examine what Mr. Hobbes delivers on 
that Subject c. Whereas, ſays he, beretofore the 
Roman People govern d the Land of Judea, for Ex- 


ample, hy a Preſident ; yet was not Judea therefore a 


Democracy, becauſe they were not govern'd by an Aſ- 
ſembly into which any of them had Right to enter; nor 


by an Ariſtocracy, hecauſe they were not govern'd by an 


Aſſembly, into which any Man could enter by their 
Eleftion;but they were govern'd by onePerſon : Which, 
tho as to the People of Rome it was an Aſſembly of 
the People, or a Democracy ; yet as to the People of 
Judea, which had no Right at all of ee yn. op 
the Government, was a Monarch. For tho, where 
the People, are govern'd by an Aſſembly, choſen by 


by themſelves out of their own Number,theGovernment 


is call d a Democracy or Ariſtocracy ; yet when they are 
govern d by an Aſſembly, not of their own chpoſing, tis 
a Monarchy ; not of one Man over another Man, but 
of one People over another People. So that Mr. Hobbes 


a Leviath. c. 22. b Hobbes Leviath. c. 26. 


c Leviath. c. 19; 
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ſeems to look on theſe Provinces which are de= 
pendent on ſome ariſtocratical or democratical 
State, as ſo many diſtin Monarchies. Now 
tho' we eaſily allow, that 'tis the more uſual 
Practice to govern Proviuces by one Man, than 


by en Aſſembly conſiſting of many, as the ſame 


Author ſhews at large d; yet we think it 
needleſs to enquire what Form of Government 
it eſtabliſh'd over a dependent People. For 
Provinces have loſt the Nature of Sates, and are 
made the Appendages of other States, having no 
kind of ſovereign Authority in themſelves: 
Whether therefore ſuch a Province is govern'd 
by a Preſident, or by an Aſſembly, is an indif- 
ferent Point, which doth nor in the leaſt affect 
the proper Sovereignty, in as much as both Ye 
and they bear only a ſubordinate or delegated 
Power. So that the Sovereignty, exercis'd over 
thele additional Dominions, is exactly of a piece 
with that of the main State, and cannot, with= 
out Impropriety, obtain the diſtin Name of a 
Monarchy or an Ariſtocracy ; which are 'Terms 
belonging to true and independent States, ſuch 
as really poſſeſs a ſupreme Government of their 
own. | 
XVII. Of Syſtems properly ſo call'd, theſe 

two kinds do eſpecially fall under Notice: One, 
when two or more States are ſubject to one and 
the ſame King *; the other, when two or 
more States are link'd together in one Body by 
virtue of ſome League or Alliance. In regard 
to Syſtems of the ſormer kind, *tis obſervable; 
that it implies no Contradiction in Moral Bodies, 
to have but one Head over ſeveral of them toge- 
ther, and conſequently to have one Perſon the 
Head of many diſtin& Bodies ; which in Na- 
ture would bear ſo monſtrous an Appearance. 
But becauſe the Union of theſe Sſtems is founded 
either in the ſole Perſon of the Prince, or in his 
Family, hence it comes to paſs, that when the 
Perſon is deceas'd, or the Family extinct, 
the reſpective People recover their particularRight 
of ſettling their own Government, and are no 
longer obliged to make Uſe of a common Head. 
Nay, during the Continuance of the ſaid Head, 
the States are really diſtinct from each other. 
The Cauſes whence ſuch Combinations ariſe 
are various ; but the moſt frequent ſeem to be 
the Marriages of Princes, and the Right of In- 
heritance. For there are many States, in which 
the Crown deſcends to the female Iſſue of the 
royal Houſe, not only when the male Line is 
utterly extinct, but when there is no male Heir 
in a nearer, or in an equal Degree. Now here 
if the Lady Sovereign happen to take another 
Sovereign for her Husband, the two Kingdoms 
will come to a Conjunction, if not in their Per- 
ſons, at leaſt in their common Iſſue. For it is 
not neceflary, that, in a Match of this Nature, 
the Princeſs ſhould put her ſelf and her Domi- 
nions in Subjection to the Prince. So likewiſe in 
one undivided Kingdom, where the Hereditary 
Succeſſion is eſtabliſh'd, e either according to 
the plain and direct, or the lineal Courſe, it one 


d Ibid, c. 22. e For Example, 


Great-Britain and Ireland, See our Author's Diſſertation, De Syſtematib. Ci uit. S. 9, 10. 
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of the remote Heirs any way become Maſter of 


another Crown, and the Rule of Succeſſion (all 
the reſt failing who ſtood nearer) call him to 
receive that of his on Country, the two 
Kingdoms will by this means be united under 
his Reign. 'The Conſequence is the ſame, if a 
People chooſe for their King one who bears the 
ſame Character elſewhere, in Poſſeſſion, or in 
Reverſion. Again, two or more Nations my 
engage by League to ele& one Prince over bot 
by joint Suffrages, and yet as to other Matters, 
continue ſeparate Kingdoms, without tranſact- 
ing their Affairs in a common Aſſembly. Laſtly, 
ſuch a $y//em doth then ariſe, when a Prince, 
conſtituted by the free Conſent of the People, 
ſubdues by Arms another People, in his own 
Name, and at his own Hazard and Expence ; not 
in the Name or at the Charges of the State over 
which he preſides. For that this is no impoſſible 
Caſe, Grotius a hath ſufficiently made out, 
againſt the Opinion of Hottoman the Civi- 
lian b. 
As for the Diſſolution of theſe Syſtems, tis 
manifeſt it muſt happen, either upon the Death 
of the Prince, if the Union was founded in his 
Perſon only; or upon the Extinction of the 
royal Family, in caſe the reſpective Kingdoms 
were all entail'd in the way of Inheritance. For 
then each ſeparate People recover their Right 
of conſtituting a new King, or of introducing 
what Form of Government they think fit, with- 
out conſulting the reſt ; they being ſuppoſed 
to have no other Bond of Union. If a Prince 
holds one Kingdom by Right of Inheritance, and 
another by free Election; upon his Deceaſe the 
- Union between them will be broken, and the 
latter Kingdom ſhall have no Obligation to ad- 
vance his Son to the Crown. | 
But if this Union depend upon a League be- 
tween the Kingdoms, tis no leſs manifeſt, that 
if the Agreement happen to be violated, eſpeci- 
ally in the principal Articles, then the injured 
State may diſengage it {elf from the other. Yet 
here we ought carefully to diſtinguiſh between 
the Obligation by which particular Kingdoms are 
tied to their reſpective Kings, and the Obligati- 
on by which the ſame Kingdoms are united a- 
mongſt themſelves. A King once elected, and 
who hath receiv'd the Fealty and Allegiance of 
his People, may not afterwards be deſerted on 
account of any Misbehaviour, or any Action 
contrary to his Engagement, ſo long as he doth 
not profeſs open Hoſtility towards the State. 
Unleſs perchance the Compact, between the E- 
lected King and the People, had this conditional 
Clauſe expreſly annex d to it, that the Obe- 
dience of: the latter ſhould be due on no other 
account, but upon the former's performing all 
and each of the Articles ſettled betwixt them. 
On the contrary, the Engagements by which u- 
rern. 


b Queſt. Illuſtr. 1. 


nited Kingdoms are held together, may be re- 
nounced on that ſide, to the Prejudice of which 


the Laws of the Union have been violated, tho? - 
the Injury be not very conſiderable ; in caſe the 
other Kingdoms concurr'd in the Action, or if it 


was undertaken for their Sake, or converted to 
their Uſe. and Service. Wherefore upon the 
Deceaſe of the common Prince, the Injured 
State may diſclaim the Union, reſerving a Right 
to proſecute the Authors or Abettors of the Fact, 
and to recover what is loſt by their means. If, 
by the Marriage of hereditary Princes ſeveral 
States are conjoin'd, which obſerve a different 
Courſe and Order of Succeſſion, the Union will 
be diflolv'd, if ſuch a Caſe happen, as that the 
lame Perſon proves incapable of ſucceeding to 
both Crowns according to the publick Laws. 
Let us ſuppoſe two Kingdoms in Conjunction, 
one of which receives the Method of lineal De- 
{cent by Agnation, the other by Cognation. Here, 
if it ſo fall out, that the common Prince deceatc 
without male Iſſue, the latter of the two King- 
doms ſhall paſs to his Daughter, the former to the 
Heir male in the next Degree. But if an Union, 
at firſt contracted on the Occaſion of Marriage, 
ſhall be afterwards confirm'd, and turn'd into a 
perpetual Eſtabliſhment, by means, either of a 
ſolemn League paſſing between all and each of 
the Kingdoms to this purpoſe, or a Decree 
made by the common Sovereign, with the Ap- 
probation of the reſpective States; then any dif- 
ference, which was before obſerv'd in their way 
of Succeſſion, ſhall be underſtood to be actually 
taken off. And, for the future, ſuch a Method 
ſhall be followed, as is expreſly ſpecified in the 
League, or in the Decree; or ſuch as the Au- 
thors of the Union appear to have been moſt in- 
clined to; or ſuch as is moſt agreeable to Rea- 
ſon, and moſt conducive to the Safety of the 
united States. But when one Kingdom happens 
to be join'd to another, in the manner of a Pro- 
vince, the Union founded on a precedent League 
expires, and a much cloſer Bond ſucceeds in its 
room, by means of which they unite into the 
ſame civil Body. 

XVIII. The other kind of Syſtem is, when ſe- 
veral States are join d to each other by a perpe- 
tual League or Alliance ; the chief Occaſion 
of which ſeems to have been, that each particular 
People loved to be their own Maſters, and yet 
each was not ſtrong enough to make Head againſt 
a common Enemy. The Purport of ſuch an A- 
greement uſually is, that they ſhall not exerciſe 
ſome part of the Sovereignty there ſpecified, 
without the general Conſent of each other. For 
the Leagues to which theſe Syſtems owe their riſe, 
ſeem diſtinguiſh'd from others (ſo frequent a- 
mongſt different States) chiefly by this Conſide- 
ration ; that in the latter each confederate Peo- 
ple determine themſelves by their own Judgment 
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Lex Commiſſoria': See Grotius Lib. I. Cap. III. Se&. 16. Numb. V. by thar is generally underſtood a conditional 
Clauſe added to a Contract, the not performing of which'renders void or makes the thing in diſpute to be for- 
feited. We have ſeen ſome Inſtances of ir relating to the Contract of File, Book V. Chap. V. Seck. IV. and of Pawn: 
and Mortgages, Chap. X. Se&. XIV. ſo in that Place the lex Commiſſoria or conditional Clauſe is an Article impoſed upon 
the King; by virtue of which, if be breaks the Engagement which that obliges him to perform, he forfeits ip/9 
facto the Crown: Juſt ſo in Manors, when the Vaſſal does not do Homage, or does not pay the Rent due to his 
Lord, or becomes guilty of Felony, the Fee falls into Lapſe, as the Law terms it; that is, is forfeited to the ule o 


the Lord, and is re-united to the Manor. 


A As for Example, the United Proyinces of the Netherlands, the Swiſs Cantons, G. to 


r 


in this 
fenſive. 
Peace: 
We ma) 
tribute 
with fo 
mon 8 
Duties, 
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Cafe at 1 


i This 


to certain mutual Performances, yet ſo as that, 


in all other reſpects, they deſign not in the leaſt 


to make the exerciſe of that part of the Sove- 
reignty, whence thoſe Performances proceed, 
dependent on the Conſent of their Allies, or to 


retrench any thing from their full and unlimited 


power of governing their own States. Thus 
we ſee that ordinary Treaties propoſe, for the 
moſt part, as their Aim, only ſome particular 
Advantage of the States thus tranſacting; their 
Intereſts happening at preſent to fall in with each 
other: But do not produce any laſting Union, as 
to the chief Management of Affairs. Whereas 
in thoſe Leagues we are now ſpeaking of, the con- 
trary is obſervable; they being carried on with 
this Deſign, that the ſeveral States ſhall for ever 
link their Safety one within the other, and 
in order to this mutual Defence, ſhall engage 
themſelves not to exerciſe certain parts of their 
ſovereign Power, otherwiſe than by a common 
Agreement and Approbation. For the Promiſes 
made in the two Caſes here compared, run in 
very different Terms; in the former thus: I 
© will join you as a Confederate in this particu- 


© Jar War, and the manner of our attacking the 


© Enemy ſhall be concerted by our common 
© Advice : In the latter thus ; None of us, who 
© have entred into this Alliance, will make uſe 
© of our Right, as to the Affair of Peace and 
© War, except by the general Conſent of the 


whole Confederacy. We obſerv'd before, 


that theſe Unions ſubmit only ſome certain 
parts of the Sovereignty to mutual Direction. 
For it ſeems hardly poſſible, that the Affairs 
of different States ſhali have ſo cloſe a Con- 
nection, as that all and each of them mult look 
on it as their Intereſt, to have no part of the 
chief Government exercis'd without the general 
Concurrence. Or, if there be any Communi- 
ties thus mutually depending, it had been the 
wiſer Courſe for them, rather to have incorpo- 
rated themſelves under the fame Government, 
than to rely on the bare Engagement of a 
League: 'The moſt convenient Method there- 
fore ſeems to be, that the particular States re- 
ſerve to themſelves all thoſe Branches of the 
ſupreme Authority, the Management of which 
can have little or no Influence (at leaſt directly) 
on the Affairs of the reſt. The ſame muſt be 
faid of ſuch publick Buſineſs, as either occurs 
every Day, or elſe requires ſo ſpeedy Meaſures 
as to prevent a general Debate. But then as to 
all Aﬀairs, on which the Safety of the Allies 
hath a joint Dependence, theſe ought in reaſon 
to be adjuſted by common Conſtitution. And 
in this Number War, whether offenſive or de- 
fenſive, ſeems to claim the firſt Place; after that, 
Peace as the Reſult and Iflue of War. 'To which 
we may add Taxes and Subſidies, as they con- 
tribute to the mutual Support ; and Alliances 
with foreign States, as they promote the tom- 
mon Safety. It falls under the fame Head of 
Duties, that in Caſe any Diſpute ariſe amongſt 


1 Polyb. J. ++ C. 24. b L. 49 bs IF. . 7. k 1. B. De 


Caſe at large in Pauſariias, Achalace It is likewiſe tonch'd upon by Polybius; Excerp. Legat. 105. 
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the Confederates themſelves, the other Mem- 
bers who are unconcern'd, ſhall immediately in- 
terpoſe their Mediation, and not ſuffer the Con- 
troverſy to come to Blows. Thus the wiſe Prince 
Philip of Macedon, declares in the Hiſtorian a, 
that The mutual Wrongs of bis Allies ſo particu- 
tarly concern d bimſelf, as that he could not but uſe 
bis beſt Endeavours for a Compoſition, by Words 
70 the preſent, and by Letters to the abſent Parties: 
WH bereas thoſe other Dangers or Injuries, which Af. 
Jetted the whole Confederacy, belonged to the Care of 
the common Aſſembly, and were thence only to receive 
their proper Redreſs. As for other Matters, which 
ſeem not ſo neceſſary to be tranſacted in common, 
as Negotiations of 'Traffick, Subſidies for the par- 
ticular Occaſions of any ſingle State, the con- 
ſtituting of Magiſtrates, the enacting of Laws, 
the Power of Life and Death over the re- 
ſpective Subjects, the eccleſiaſtical Authority, and 
the like ; there is no reaſon but that they may be 
left to the Pleaſure of each diſtinct Government: 
Tho! at the ſame time, particular States ought ſo 
to manage theſe Privileges, as that they ſhall 
cauſe no Diſturbance in the general Union. 
Whence tis evident, that one or more of the Al- 
lies cannot be hindred by the reſt from exerci- 
ſing, according to their own Judgment, ſuch parts 
of the civil Adminiſtration, as were not, in the 
Treaty of Alliance, referr'd to the common 
Direction. Yet as to the Power of Life and 


Death, ſome Scruple may be made on accotint of 


that Paſlage in the Civil Law b * : An fun apud 
nos rei ex Gtvitatibus fæderatis, & in tos danmatos 
animadvertimns., Bat ſome Perſons; Members of 
our Confederate States, are bere arraigu'd in Fudgs 
ment, and receive from us both their Condenination 
and Punifhnent. Grotius c hath taken a great deal 
of Fains to ſolve this difficulty; but whoever 
throughly conſiders his Diſcourſe, will find that 
he hith labour'd tolittle purpoſe. For he certain- 
ly leaves the following Queſtion unanſwered : 
How that State can entirely preſerve its Liberty, 
the Subjects of whichare are liable to be arraign'd 
under another Government, and to be piniſh'd 
upon Conviction ? We find that the Freedom of 
the Achaians was look d on as conſiderably im- 
pair d, when, by the Treachery of Callicrates, the 
moſt worthy Perſons in that Commonwealth 
were accuſed of fayouring Perſeus's ſide, againſt 
the Romans, and were cited to Rome, there- 
to anſwer the Charge, upon Occaſion of Xe- 
non's Proteſtation, who under a juſt Aſſurance 
of his own Innocency, happen d to declare, 
that if any Man had Thoughts of impeaching 
him amongſt the reſt, he was ready to take his 
Tryal, not only in the Common Aſſembly of 
his Countrymen, but amongſt the Romans them- 
ſelves d. On another Occaſion; the Achaians: 
ſeem to have made a Breach on the Laws of 
regular Government, when they demanded 
thoſe Spartans to be deliverd up into their 
Hands; wno had been the chief Inſtruments in 
promoting the Siege of Las, a Laconian Town e, 
Coptiv, & Palin. . 1. C. 3. T 21 | Seeths 
e Liv. I, 38.6 31. 
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Whereas the Cauſe ought: firſt to have been 
heard in a common Council of both States, and 


upon Conviction, the Spartan Government ſhould 
have been moved either to puniſh the Criminals, 


or to ſurrender them to their Accuſers. As for 


the Place alledg'd from the Ciuil Law, we think 
this the cleareſt way of replying to it; that 


whereas the precedent Diſcourſe had explain'd 
what the Nature of Leagues would bear, and 


what ought to be done, the Words here cited de- 
clare what was actually done in later Times; 


when the Romans, growing inſolent on Succeſs, 
uſed their Allies, who by free and voluntary 
Leagues had engaged their Friendſhip, with the 


ſame Treatment as thoſe whom they had con- 
quer d by their Sword. Of which Injuſtice C.- 


cero himſelf complains +. 3 
XIX. Since in theſe Syſtems, tis neceſſary there 


ſhould be a Communication of certain Affairs 


expreſs d in the League, and ſince this cannot be 


done ſo conveniently by Letters, a determinate 


Time and Place ought to be ſettled for the hold- 


ing Aſſemblies, and one or more Perſons appaint- 
ed, who ſhall have Power to call the States to- 


gether, in Caſe of any extraordinary Buſineſs, 


which will not admit of Delay. Tho' it ſeems a 


much more compendious Method, to fix a ſtand- 


ing Council, made up of Perſons deputed by the 


ſeveral Confederates, who ſhall diſpatch Buſineſs 


of daily Occurrence, or of leſs Importance, 


according to the Tenor of their Commiſſion ; 


who in Matters. of greater Conſequence ſhall 


make report to the States, and ſhall publiſh and 
execute ſuch Decrees as are return'd to them on 


theſe Occaſions ; to whom the Miniſters of the 


Confederacy in foreign Parts ſhall give an im- 
mediate account of their Proceedings, and who 
ſhall treat with the Ambaſſadors of other Nati- 
ons, and conclude Buſineſs in the general Name 
of the Confederates : But who ſhall determine no- 
thing that exceeds the Bounds of their Commiſ- 
fion, unleſs all the Subjects have been firſt con- 
ſulted on the Point. How far the Power of this 
Council of Delegates extends, is to be gather'd 
either from the Words of the League it ſelf, or 


from the Warrant by which: they act. This is 


certain, that the Power, whatever it be, is not 
their own, but deriv'd to them from thoſe whom 
they repreſent ; and altho* the Decrees which 
they publiſh pals ſolely under their own Name, 
yet the whole Force and Authority of them 
flows from the States themſelves, by whoſe Con- 


ſent ſuch a Council hath been erected. So that 
the Deputies are no more than Mini ers of the 


confederate States, and are altogether as unable 
to enjoin any thing by their own proper Au- 
thority, as an Ambaſſador is to command and 
govern his Maſter. | 

XX. Yet it may ſtill appear doubtful, whether 


or no the whole Body of the Aſſociates, or the 


Majority of them, have not a Power over parti- 
cular States, or over thoſe whom they exceed in 
Number, with regard to ſuch Matters as were 


the firſt occaſion of the Alliance, and which by 


a Ofc. Add the Story of Decius Magius, who was laid in Irons by Hannibal, Livy, I. 23. c. 7, 10. and Scipio's Advice 
to the Remaus, that they ſhould not hear the Informers againſt the ſame great Enemy; Livy, I. 33. c. 47. 


b See B. 7. c. 2. ſ. 15. 


the expreſs Terms of the League were appointed 


the particular States reſerve to themſelves the 


Will. Nor can any reaſon to the contrary be 


agreed not to exerciſe ſome particular parts of 


to uſe my Right, tho againſt in Inclination. Now 
the firſt of theſe Forms is only implied in the 


of Wills, grounded on bare Compact, doth not 


inconſiſtent with my good liking. Nor doth 20 
Right of the Majority o (which ſome may urge) 


3 ä | 5 


to be managed in a common Aſſembly; ſo far 
as that the few diſſenting States ſhall be bound, 
tho againſt their Will, to do as the major part 
have determin'd. Here in our Opinion, the 
negative ſide of the Queſtion oughr to be pre- 
ferr'd ; if we ſpeak of regular Syſtems, and where 


entire Poſſeſſion of their former Liberty. In as 
much as the Liberty of a State, which is nothin 

elſe but the Power of finally reſolving and deter- 
mining, according to its own Judgment, all 
Matters in which its Safety is concern'd, cannot 
be underſtood, in caſe the State may, by virtue of 
the Authority held over it by ſome other, be 
compell'd to certain Performances againſt its 


drawn from hence, that in the League twas 


the Sovereignty there expreſs d, unleſs by com- 
mon Conſent. For tis one thing to ſay, I engage 
not to uſe my Right unleſs you are willing ; and 
another to ſay, I gave you a Power of compellnig me 


League, not thelatter. For rhe clearer Apprehen- 
ſion of which Point, it ought well to be obiery'd, 
that when the Wills of many Perſons are bound 
to conſpire in one, this mult ariſe either from a 
Compact between them to this Effect, or be- 
cauſe one of them hath ſubmitted his Will to the 
Will of the other. An Union or Concurrence 


in the leaſt deſtroy the Liberty of which we 
have been now ſpeaking. For they agree before- 
hand in ſettling thoſe Affairs, which are referr d 
to their joint Management; or if any new Bu- 
ſineſs offers it ſelf to their Debates, they deſire 
to be influenced not by Authority, but Argu- 
ment and Reaſon. But when I have ſubmitted 
my Will to the Will of another, and by this 
means have given him a full Authority over me, 
I may then be obliged to things which are very 


oppoſe our Judgment in this Cafe. For firſt, 

be greater part draws the leſs only in Bodies al- 
ready conſtituted, not in thoſe which are ſti]! to 
be eſtabliſhed. And then farther, the Prerogs- 
tive of the Majority in a ſettled Council to 
oblige the reſt is owing to human Compact and 
Inſtitution, not to Nature; tho* natural Reaſon 
adviſeth the Reception of this Method (as the 
moſt convenient) in numerous Aſſemblies, and 
where Buſineſs of various kinds, and of every 
Day's Occurrence, is to be diſpatch'd. Now in 
order to this, tis neceſſary that each Member 
do in ſuch manner ſubmit his Will to the Will of 
the whole, or of the major Fart, as that he, 
tho' himſelf of a contrary Opinion, ſhall be 
bound abſolutely to follow what they deter 
mine; which we cannot conceive, unleſs at 
the ſame time we ſuppoſe the latter to hold 1 
Command or Authority over the former. Be- 


ſides, 


rr = 
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Advantage, which tis preſumed none in their 
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ſides, in an Aſſembly of Confederates, there 
ſeems to be no Occaſion for this Right of the 
Majority; inaſmuch as they are ſeldom com- 
poled of any conſiderable Number of States, and 
chiefly united by the Protpect of general 


Wits will obitinately oppole. Yet if any, 
through a malicious and unreatonable Perveric- 


nels, ſhall refuſe to join in the wholſome Coun- 


tels of the reſt, and by this means ſhall endea- 
yoar to betray the common Safety, or Intereſt ; 
ir will be then lawful to apply the lame Methods 
of Redreis, as they who live in a Condition of 
natural Liberty are aliow'd to uſe againſt the 
Violaters of Faith and Contract, Unleis it be 
iudg'd the more eligibl: Courſe, utterly to purge 
the Society of 1o intractable a Partner. To all 
which we may add, that it muſt frequently oc- 
caſion great Injuſtice, if in a confederate Syſtem 
the Plurality of Vote; were to bind the whole 
Body: As when the Allies are diſproportion'd in 
their Wealth and Strength, and conſequently tome 
contribute more than others to the commo.: De- 
fence. For tho' we may be apt to imagine, that 
they who contribute according to the Propor- 
tion of their Ability, do really bring equal 
Shares; yet it may happen very frequently, that 
one who hath but flender Fortunes may be more 
willing to expoſe them to Danger, than another 
who hath larger Foſſeſſions. Thus let us ſup- 
poſe, that in a Confederacy, ſome one State 
contibutes more to the common Security, than 
all taken together ; here it would be a maniteſt 
a Breach of Equity, if this State ſhould, by 
the Agreement of the reſt, be compell'd to en- 

ge in any Action, the chief Burthen of which 
muſt lie upon its own Shoulders. On the other 
hand, if the Votes were to take place according 
to the Proportion of Force, or ITreaſure ſupplied 
to the common Cauſe; then the more powerful 
State would actually obtain a Sovereignty over 
all beſides b. So that we may conclude from 
the whole, that where-ever Buſineſs is decided 
by Plurality of Voices, in ſuch a manner as that 
the diſſenting Parties are likewiſe bound to ſtand 
to the Reſolution ; there the regular Form of 
Syſtems or Confederacies is deſerted, and the 
Members either break into an irregular Body, 
or cloſe together in one undivided State. 

XXI. The Diſſolution of theſe Syſtems hap- 
pens, when ſome of the Confederates volunta- 
rily quit the League, and govern their own 
States apart ; which they are induced to chiefly 
by this Motive, that they hope to receive more 
Advantage by a Separation, than they could ex- 


pect under a Conjunction, and apprehend their 


Allies to be rather a Burthen to them, than an 
Aſfiſtance c. Inteſtine Wars are another Cauſe 
which muſt neceſſarily break thele Unions, un- 


leſs, upon the Eſtabliſhment of the Peace, the 


League be alſo revived. If a confederate Power 
happen to be overcome in a {oreign War, it is 
ſometimes a Policy of the Conquerour to cut 
the Knot, and to make each Government inde- 


a Vid. Grote Abologet. Cap. 1. jus fin. 


See hereafter in B. 8. c. 9. ſ. Go 


b Add. Door. Sic. I. 18. c. 28. 


4 Com p. Xenoph. I. 4, 5. Rer. Græc. where he ſpeaks of the Peace with Antalcidas. 
8 Vid. Grot. I. 1. c. 3.1. 21. n. 10. circa fin. 


Uunun 


pendent of the reſt: As the Romans did in the 
Caſe of the vanquiſh'd Achaiaus d. We are 
farther to obſerve concerning thoſe Diſſolutions 
which ariſe from external Force, that the Enemy, 
by poſſeſſing himſelf of one or two more of the 
united States, acquires no manner of Right over 
thoſe that remain, nor can demand to be admit- 
ted into the Confederacy, by virtue of that 
League which engaged the conquer'd States to 
the others. But a new Agreement muſt neceſſa- 
rily pais, before any ſuch new Member can be 
receiv d into the Alliance, in the room of thoſe 
whom he hath ſubdued. Thus we find King 
Philip, by a Decree of the Amphyctioniaus ob- 
taining a Seat in their common Aſſembly, in 
the room of the Phoceans e. For altho* the 
League, by which the ſeyeral States are thus 
combin'd, may ſeem to be a real laſting Engage- 
ment , and tho' a State doth not ceaſe to be 
the ſame, upon the Alteration of its Govern- 
ment; yet the Alliance muſt always be preſumed 
to expire, when any one People are brought 
under a foreign Yoak, or made the Acre/licu of 
another Kingdom. Becauſe, the League being 
made between free States, conſider'd in that Ca- 
pacity, whenever this Condition fails, the L.cague 
muſt tail with it. Nay, tho' we ſhould go ſo 
far, as to juppoſe, that in the Terms of the 
League there was an expreſs Clauſe, that the 
Change of Government in any State f1culd not 
excuipt it from the Engagement, yet the Change 
here 4poken of muſt be preſumed to be made in 
a lawtul manner, and with the Content of the 
Feoplz. And conſequently neither an unlawful 
Uturper, nor any foreign Enemy, inall have a 
place in the Congreſs of Allies. 8 

On the other hand, theſe Syſſems do more 
cloicly unite, and are incorporated into the 
ſame civil State, by the following means: Ei- 
ther if all the Confederates, by a voluntary 
Submiſſion, put themſelves under the Govern- 
ment of tome one Perſon or Council; or if 
ſome one People, which hath the Advantage in 
Strength and Power, ſhall reduce the reſt to the 
Condition of dependent Provinces : Which uiu- 
ally happens, when weaker States allow any 
laſting Preference of Prerogative to thoſe that 
are ſtronger, and engage themſelves in unequal 
Alliances g. Laſtly, if ſome particular Man 
invade the ſovereign Command, through the 
Favour of the Soldiers, the Eſteem of the 
Commonalty, or the Strength of a prevailing 
Faction. 

XXII. To conclude ; the laſt Diſpute up- 
on this Head commonly is, concerning the Ex- 
cellency of particular Forms of Government, 
and which ought to be perferr'd to another : 
whether that under which the publick Welfare 
may with more Expedition, and more Cer- 
tainty, be procured, or that where the Sovereign 
Authority is leſs expoſed to Corruption and 
Abute. Now as to the Point of Compariſon, 
thus much in the firſt place is evident, that no 
Frame of civil Conſtitution can be 10 exactly 


e Add. Liv. I. 38. c. 31, 32. 
e Diod. Sic. le 16. c. 61. 


model'd, 
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model'd, and ſo well guarded by Laws, but that crtical or ariſtocratical Sate, aſſumed a monarch c! 
either through the Negligence or the Wickedneſs Power, met with ſo univerial Hatred and Cen. 
of thoſe who bear Rule, the ſame Government fſure : And what Motives induc'd them to main. 


which was inſtitured for the Security of the tain their Authority by ſuch evil Arts, as we find 
Subjects, may turn to their Prejudice and deſcribed in Ariſtotlèe and other Authors; on 


Miſchief. 'The Reaſon of which is, becauſe account of which the Name of Tyrant hath 


Government was firſt eſtabliſh'd as a Detence been branded with an indelible Mark of De. 
againſt thoſe Evils, which Men were capa- teſtation. Now the Grecian States ſeldom ſtretch- 
ble of bringing on each other. Bur at the ed their Pominion beyond the Compaſs of a 
fame time, they who were to be inveſted with fingle Town. And to ſuch the moſt agreeable 
this Government were likewiſe Men, and conſe- Government was, either a Democracy, or an 
quently not free from thoſe Vices which are the Ariſtocracy moderately exercis'd ; or laſtly, 
Spurs to mutual Injury. Vitia erunt, donec homines what Ariſtotle terms an heroical Kingdom, a prince. 
2, Mhilſt there are Men in the World, there muſt be ly SWAY, founded rather upon the Authority of 
Fanlts : And therefore we cannot but ſometimes Perſuaſion, and upon the general Character of 
ſuffer from their Handsthe very Evils from which extraordinary Virtue, than upon any proper 
they ought to protect us. Hence the old Re- Sovereignty, or Force of Command. Beſides, 
mark is ſo often true, the Grecian Nation, being of a haughty Spirit 

| and of a ſtirring and reſtleſs "Temper, was mot 
in love with ſuch a Conſtitution, under which 


Ouicquid delirant reges plectuntur Acbiwi b. 
Vier N every Man might bear a part in the Govern. 


The Kings grow frantick, and the People ſmart. ment. Wherefore in a State of this kind, he 


who had taken on himſelf a regal Authority, a 
As therefore the Condition of humen Affairs thing ſo odious to the People, againſt their Con- 
will bear an abſolute Perfection; ſo *tis con- ſent, was obliged, for his own Security, to auc 
troverted between many Perſons, what Form the Town with a Caſtle or Cittadel, and to 
of Government ſeems to have the feweſt Imper- place aſtrong Guard round his Perſon; and then 
fections: And the Generality of Judges pro- this Guard was to conſiſt of Foreigners, becauſe 
nounce in Favour of Monarchy c. It is not it had not been ſafe to truſt his own Subjects, and 
our Deſign to examine the particular Allegations becauſe he had not the means of bridling one Pro- 


of each Party. Only thus much we would ob- vince by another, by interchanging the Native 
ſerve, that Arguments of this kind are by no 


Forces. Farther, the Truth and Loyalty of the 
means ſo very ſtrong and concluſive, as that the Guard was not otherwiſe to be purchaſed than by 
Inferences, drawn from them, muſt neceſſarily the largeneſs of their Pay; and hence for theraiſ- 
fall out in all places and at all times: And that ing of ſufficient Funds, the Subjects were to be 
the Actions of one or two Governours are no drain d by conſtant Impoſitions. Again, it was 
manner of Proof, that all others of the fame no leſs neceſſary that the Natives ſhould be diſ- 
Order or Title muſt needs follow their Example. arm'd, and render d as weak and Jie as poſſible; 


And in our Judgment, the wiſe Speech of Mar- that he Heads of the Poppies ſhould be cut f; 


cellus in Tacitus d is what every good and that all Meetings of the wealthier Subjects ſhould 


uſeful Subject ought to meditate upon: He be ſuppreſs d; and that Informers and Court Spies 
© faid, He could not but remember that happy ſhould be maintain'd and encouraged. So that 
© Ape, under which he himſelf came into the twas not Injuſtice only, but downright Mad- 
© World, and that Form of Government which neſs, in theſe Tyrants, to affect ſuch a Govern- 


_ © had been inſtituted by their Forefathers; yet ment as was to be preſerv'd by evil Arts, which 


c *twas his Principle, Ulteriora mirari, præſentia could not be laſting, and under which 'twas im- 
ſequi ; boxos Imperatores voto expetere, qualeſcunque poſſible for them to gain the Love of their Sub- 
tolerare : To admire what was paſt, but to follow jects. And it is equally abſurd to inſtitute a 
what was preſent ; to wiſh for good Emperours, but Monarchy in a State, confin'd to a ſingle Town; 
to bear with any and a Democracy in larger Territories, and 

It may not ſeem improper on this Occaſion, vaſtly extended Dominions. But fince Princes 
to ſhew briefly the Reaſon why, amongſt the who ſtand poſſeſs d of wide and ſpatious Realms, 


. antient Ereciaus, ſuch Perſons as under a demo- have no need to make ule of theſe Arts for their 


a Tacit. Hiſt. I. 2. c. 74. b Horat. L. 1. Ep. 2. v. 14. 8 c Vide 
iſocrat. in Nicocl. Herodot. (Thalia) where the Perſian Nobles debate about eſtabliſhing a Form of Government, 
after the Magi had been kill'd. Euripid. Supplicibus, verſ. 40s, Cc. Bodin. de Rep. I. 6. c. 4. Arniſæus, Relect. Polit. 


1. 2. C. 7. f. 2. and many others. On the other hand, the Dutch Writer of the Political Balance ſeems to have omit- 


ted nothing that Malice or Envy could ſuggeſt ragainſt Monarchy. A great part of whoſe Arguments may be 
turn'd upon him by what Mr. Hobbes obſerves, De cive, c. 10. & Leviath. c. 19. | d Hiſt. I. 4. G8, 
| Mr. BARBEYRACS NOTE oz S. xxII. | | 

See Maximus of Tyre, Diſſert. VI.p.66, Edit. Davis, where he maintains, that as Ariſtocracy is better than Democracy, 
ſo Monarchy is preferable to both. See likewiſe Montagne, Liv. III. Chap. IX. p. 7 11. Ed. Par. in Folio, where there 
is in the Margin, Police, la meilleure 5 cha zue Nation? And les Caracteres of Mr. la Bruyere, Chap. du Souverain, ou de la 
Republique at the Beginning. Montagne however, ſays in another place, that Democracy is moſt natural and moſt e- 
quitable. Liv. I. Chap. III. p. 11. But after, all no body has better handled this Queſtion relating to the Excellency 
of particular Forms of Government than Mr. Sidney in his Diſcourſe on Government, Tis worth while to ſee what he 
ſays from the ſixteenth Section of the ſecond Chapter, quite to the End of it; or, if any one has a mind to have a 
general Idea of it at one view, he need only read the Nouvelles de la Republique des Letrres, Avril 1700, p- 444. &c. 
See allo the Parrhaſiana, Tom. II. p. 161. G. and the Efay upon Popular Bere, which is the firſt Piece of Sr 
William Temple's Poſthumous Works, Publiſh'd in 1704. | : 
| | | | Support, 
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Chap. VI. Of the Aſfections, &c. of Government. 687 
Support, inaſmuch as they may be able to poize and rebellious cannot ſo eaſily communicate their 
and balance one Province with another ; thoſe Deſigns, unite their Strength, or touch and taint 
Perſons are guilty of no leſs Baſeneſs and Wicked- the Loyalty of others. Whereas when a whole 
neſs, who ſuggeſt any ſuch Practices of Tyranny State is confin'd within the ſame Walls; the way 
to the Imitation of great and potent Monarchs, lies ready for a handful of Mutineers to ſpread 
chan thoſe who make it their Endeavour to turn the infectious Madnefs, and to corrupt the whole 
the Odiu n of the old Grecian Tyrants upon Mo- Body of the Subjects, before the Government 
narchy in general. And hence likewiſe it is evi- can either prevent, or apprehend the ſurprizing 
dent, that Princes live much more ſecurely in am- Danger a. | | 

ple Dominions ; becauſe there the diobedient 


+ Compare the RefleQions which Mr. Gravins makes in his Origines Juris Civilis, Ge. Publiſ d at Tepe in 1708. 
with theſe of our Author in this Section. | 


— 


* ** 


Of the Affections, or Properties belonging to Sovereignty. 


j. Hw the ruling Power in a State comes 60 Ix. Limited Governments, how occaſſon d: 
be ſtyld Supreme. 1 Founded on what Covenants. 

it. He that is inveſted with this Power is un- xI. In what reſpect the different parts of the Co- 
accountable. vernment may be limited. 

111. And above human Laws. x11, Of the Power of Eſtates, and Councils. 

iv. Of the =” between real and per- XIII. ren anſwer d. 
onal Majeſty. x1V. The various ways of bold; ion 

V. 227 4 King may be N to a whole Power. Zong Fre wage... 
People, demonſtrated. xv. A temporary Sovereignty, whether . 

vi. The ps ments to the contrary refuted. ble. as 22 9 

vii. Abſolute Government, what. | xvi. Of patrimonial Kingdoms. 

vun. Not occurring alike in all Forms of «jvil||xvn. Of Kings, aſſumed by the free Af and 
Eſtabliſhments. | Grant of the People. | 


Hen we would enquire into the Affections own joint Diſcretion, independent of the Will 
l \ and Properties of the ſupreme Power, the of any Superior ', to reſolve and decree ſuch 
firſt Point, which falls under Examination, is Matters, as appear conducive to the general Bene- 
how it comes to obtain that Name and Title. fit and Safety. And hence likewiſe it follows; 
And the chief reaſon ſeems to be this; becauſe by neceſſary Conſequence, that ſuch a Power 
tis impoſſible, that one Man ſhould bear a great- being ſupreme, or not acknowledging any Supe- 
er Sway over another, than that the latter ſhall rior upon Earth, the Acts, which proceed from 
be oblig'd to imploy his Strength and his For- it, cannot be diſannulFd at the Pleaſure of any 
tunes for the Advancement of the publick Good, other Mortal a. But that a Perſon or a State 
as the ruling Party directs, and ſhall farther be ſhould be able to alter the Decrees and Reſolu- 
obnoxious to capital Puniſhment upon Default. tions of their own Will, is ſo far from abridging, 
To which may be added this Conſideration, that that it really inhanceth their Liberty. 
as, ſetting aſide the Divine Sovereignty, particu- IT. For the ſame Reaſon muſt the Sovereign 
lar Men cannot enjoy a higher Degree of Liber- be acknowledg'd unaccountable : That is, not ob- 
ty, than the Power of guiding and applying by noxious to human Judgment, or human Puniſh- 
their own Judgment their Actions, Perſons, and ment . For both theſe ſupppoſe a Superior; 
Goods; fo the Freedom of a Community or Bo- but a Superior to the Supreme, in the ſame Or- 
dy of Men conſiſts in their being able, by their der of Men, and the fame Notion of Govern- 


Mr. BARBEYRAC's NOTES on 5. 1. and 11. 


1 proprio, & aliun de non dependente judicio ; theſe are the Author's own Words; but if this be true, then Princes 
whoſe Power is limited, are not Sovereigns : Since they cannot do any thing good in Law, in ſome certain Caſes 
without conſulting an Aſſembly of the Veople, or of thoſe who repreſent them: But our Author in the tenth 
Section of this Chapter plainly aſſerts the contrary» He ought rherefore to have expreſſed himſelf here in ſuch a 
manner as to have compriz'd more clearly what is agreeable both to an abſolute Sovereignty, and to a limited one. 

Yee Sir George Mackenzie's Jus Regium, A Ujbzr of the Obedience of Subjects to their Princes, and the 


Homily of the Church of Exz/an4 againſt Rebellion. 


4 Vid: Grote 1 1. c. 3. f. J. n. 1. ; ED ; 
c. Memmius apud Saluſt. Bell. Fugurth. Cap. 36. © To do with Im- 


1 Nam impune qu elibet facere id eſt Regem eſſe. 5 U a 
puniry whatever one will, is to be a King. Pliny rhe Tounger ſays, that what is moſt agreeable in Sovereignty, is the 


not being accountable for any Thing whatſoever : Ereptumque principi [Nerve] illud in principatu beatiſſimum, quod wie 
hil cogitur. Panegyr. Cap. 6. Num. 1. Our Author cites theſe Paſſages. See Grotius Lib. I. Cap. VI. Num. 6. Se&s 
6. However all Fat our Author bere ſays, is to be underſtood with this Reſtriction, as long as he does not forfeit his 


Right. See hereafter, Chap. VIII. 


Vuunus ment - 
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ment is a Contradiction. But it will be proper 
here to obſerve, that I may give an Account 
two ways, either to a Superior, who upon his 
Diſlike may reverſe all my Acts, and farther in- 
flict a Puniſnment upon me : Or elſe to an Equal, 
whoſe bare Approbation of my Proceedings I 
am willing to obtain; only to keep up my fair 
Character with him, and to juſtify my Integrity 
and Honour. In the former manner, ſupreme 
Rulers are not accountable to any earthly Power. 
But in the latter way, Princes who are tender of 
their Reputation, commonly endeavour to lay 
open their Actions and Counſels to the View of 
the whole World: Which being done only to ſe- 
cure the Credit of their Reign, cannot imply the 
leaſt ſhadow of Subjection. In the ſame man- 
ner, I may a. w my Money and Fortunes at 
my own Pleaſure, and as I fee Occaſion; and 
yet I am willing to keep Books of my Accounts, 
to ſatisfy my Friends, that Iam no ill Huſ- 
band. f 
And then as for the other Point, the being ob- 
noxious to Puniſhment, this cannot affect him, 
who owns no Court that can give him his Tryal, 
no Judge that can pronounce or execute Sen- 
tence upon him. For the Courts of Juſtice in a 
Commonwealth reach no farther than the Sub- 
jects, and are beholden to the Sovereign for all 
their Authority and Power. But if, as it frequent- 
ly happens, Princes condeſcend to anſwer an 
Action in their own Courts in Matters of Debt 
and the like Caſes ; this is not done, as if they 
acknowledged any ſuperior Force, that could 
oblige and compel them, but only expreſſeth 
their Deſire of ſeeing the Plaintiff's Pretenſions 
clearly made out; which, if they once appear 
juſt, + ha are ready to ſatisfy and diſcharge in a 
voluntary manner. Yet we ſpeak here of hu- 
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man Puniſhment only, inflicted by a ſuperior 
earthly Judge. For the Divine Juſtice finds ma- 
ny ways of ſhewing it ſelf on thoſe high and po- 
tent Sinners, who violate the Laws of Nature, 
in Contempt of all earthly Tribunals. Reyes 
in ipſos imperium eft Jovis z. Princes are but the 
Subjects of Heaven. As to what Hiſtory b tells 
us of the Egyptians, that when their Kings had 
been ill Governours, they denied them the uſual 
Honours of Burial ; this piece of Diſreſpect can 
ſcarce fall under the proper Notion of Puniſh- 
ment. | 

III. Farther, when a civil Power is conſti. 
tuted Supreme, it muſt, on this very Score, be ſup. 
poled exempt from human Laws, or, to ſpeak 
more properly, above them. As for the Laws of 
GOD and Nature, to bring them into the Que. 
ſtion, would be no leſs abſurd than impious c. 
Now human Laws are nothing elſe, but the 
Decrees of the ſupreme Power, concerning 
Matters to be obſerved by the Subjects, tor the 
publick Good of the State. That no ſuch 
Edicts can directly oblige the Sovereign is ma- 
nifeſt ; becauſe his very Name and Title ſup- 
poſeth that no Bond or Engagement can be laid 
on him by any other mortal Hand: And for a 
Perſon to oblige himſelf under the Notion of a 
Lawgiver, or of a Superior, is an impoſſibility 
d . Yet in an indirect manner and by way 
of Reflection, the Force of his own Ordinance 
frequently reacheth the Legiſlator, on account 
of natural Equity, and publick Decorum ; to 
excite and encourage Obedience in the Subject, 
by acting that himſelf which he preſcribes to 
others, as expedient for the common Intereſt ; 
and leſt by forbidding ſuch Practices, as he is 
himſelf obſerv d paſſionately to purſue, he ſhould 
ſeem to envy others the Sweetneſs of Vice, and 


2 Hor. Ode r. v. 5, 6. L. 3. b Yide Diodor. Sic. J. 1. c. 72. c © The Generality of Man- 
kind imagine, that the principal Advantage of Sovereignty conſiſts in not acknowledging any ſuperior Power- 
© who then ſhall govern the Prince? That Law which Pindar calls the living and ſupreme Directreſs of Men 
© and Gods: not written in Books, or engraven in Tables; but imprinted in a lively ſenſe upon the Reaſor, ever 
* reſiding and keeping a conſtant watch, nor ſuffering the Mind to be one moment without a Guide and Ruler. 
Plutarch ad principem indoctum, p. 18g. c. See alſo upon the ſame Subje& Mr. Buddews'sDiſſertation, intituled, Principe 
Legibus Humanis, ſed non Divinis ſolutum. Printed at Hall in 1695. | 

Omne ſub regno graviore regnum. Monarchs muſt anſwer to a higher Throne. 
d Vide Hobbes de Cive, c. 6. ſ. 14. | 
I Mr. BARBEYRAC's NOTES on 5. III. 5 


Our Author is here guilty of the very ſame Error which I have taken notice of in the firſt Note upon this Section. 
For neither does this agree with Sovereigns whoſe Power is limited; becauſe, tho' they ratify and confirm the 
Ads which the 3 of the People, or their Repreſentatives, have paſs'd relating to publick Affairs, the whole 
— of which they are not willing to leave entirely to them; and tho? theſe Ads derive their Power and 
their Authority immediately from them, yet however they cannot revoke em, or make any Alterations in them 
without the Conſent of the People. It muſt ſtill be obſery'd, that what our Author here ſays, only regards the 
Actions of the Sovereign, and not the Effects which the Laws that he has abrogated may have already produced 
with reſpect to the Subjects. See Book I. Chap. VI. Sect. 6. | 

2 V.Grot. L. 2. c. 4. 12. n. 1. Gronovius in his Notes on this place of Grotius cavils like a true Grammarian at the 
Tame time that he reproaches that great Man with a wretched piece of Sophiſtry(Sophiſlica cavillatio.) When the People, 
ſays he, make a Lam, does not the Law it ſelf oblige them to obſerve it * Do they not make the Law abeve themſelves ? Whence then 
proceeds that Remark of Titus Livy * II. Cap. 1.) that from the Time of the Expulſion of the Kings out of Rome, 
the Empire of Laws, more powerful than that of Men, immediately began? If each particular Man can bind bine 
by a Promiſe, or by an Oath, why ſhould not a whole People be bound by the Laws of their own making? The Law is, 4. 
cording to the Civilians, a general Convention of the Citizens (Communis Reipublice Sponſio, Digeſt. Lib. I. Tir. III. 
Leg. 1, 2.) and a ſort of Oath, by which they engage themſelves to certain Things : And this is the Reaſon why Juſtin cal: 
the Laws of an antient Siciety of Pythagoreans, Sodalitii Sacraments (Lib. XX. Cap. IV. Num. 14.) But I. Srorius had 
a mind, and certainly he ought to ſpeak with a Philoſophical Exactneſs, and not as Grenovius does, to diſpure about 
a figurative Expreſſion very common both in Antient and Modern Authors, as well as in common Diſcourſe. 


; Properly ſpeaking, one cannot ſay that the Law is either above the Legiſlator who made it, or even thoſe to whom 


It is preſcrib'd ; with leſs reaſon than that the Law it ſelf impoſes on them any Obligation. The Obligation pro- 
- ceeds from the Authority of a Superior; and every Superior is a Perſon, and not a Thing. If we are bound to 
obey the Laws as Law, it is not directly becauſe it ſeems to be or is even really juſt, or advantageous to the Pub. 
lick (orherwiſe we might diſpenſe with obſerving thoſe which only related to indifferent Things) but becauſe it 15 
preſcribed by a Superior, who has a Right to demand our Obedience in every thing that is not contrary to the Laws 
of God or of Nature. Therefore when a free PeopleeſtabliſhLaws of their own accord to govern themſelves ee 
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Chap. VI. 

engroſs it all for his own Poſſeſſion and Preroga- 
tive. The Life of a Prince, ſays Pliny a, is a pers 
petual Cenſorſhip 3 by this we are turn d and directed 
in all our Proceedings; and to ſecure our Obedience, 
we bade ever more need of his Pattern, than of bis 
Preſcriptions. For Fear is a moſt unfaithful Guide to 
Virtue. Men are much better influenced into Good- 
eſs by the Power of Examples which at firſt ſight, 
diſcover this Advantage in themſelves, above all o- 
ther Methods of Inſtruction, that they ſhew the Poſ= 
ibility of obtaining what they adviſe us to purſue. 
There is a Remark, not unworthy the Majeſty of 
Kings, which Athenæus b hath made from the 
Reports of more antient Hiſtories, that of the 
two great Monarchs in India and in Perſia ; the 
former was abſolutely forbid to exceed the mode- 
rate Bounds of Drinking ; and the latter allow'd 
his Liberty in this Reſpect, but one Day in a 
Year, at a ſolemn Sacrifice and Feſtival. Clau- 
diau's Admonition to the young Emperor was 
wile and proper; 


In commune jubes ſi quid, * tenendum, 
Primus juſſa ſubi: tunc obſervantior aqui 

Fit Populus, nec ferre negat, cum viderit ipſum 
Authorem parere ſibi ; componitur orbis 

Regis ad exemplum ; nec ſic inflectere ſenſus 
Humanos editia valent, ut vita regentis c. 


Would you your publick Laws ſhould ſacred ſtand? 
Lead firſt the way, and act what you command, 

The Crowd grow mild and tractable ro ſee 

The Author govern'd by his own Decree. 
The World turns round, as its great Maſter draws} 
And Princes Lives bind ſtronger than their Laws a : 


IV. For the better aſſerting and vindicating 
the juſt Pre-eminence of the ſupreme Power, 
eſpecially in monarchical Governments, it will 
be pow to take under our Cenſure that vulgar 
Diſtinction of Sovereignty into real and perſonal ; 
which ſeems, in our Judgment, to be not only 
very abſurd, but of very pernicious Conſequence, 


belonging to Sovereignty. 


if applied to this Senſe, that there ſhall be ſup- 
poſed at the ſame time, in the ſame Monarchy, 
a real and perſonal Sovereignty ; the latter to be 
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lodg'd in the King, the former in the People, as 
oppoſed to the King ; and that in this, as in moſt 
other Caſes, the © rea} Authority and Right 
ſhall have the Aſcendant of the perſonal. No- 
thing can be more evident, than that ſuch a No- 
tion contradicts it ſelf, turning every Kingdom 
into a Monſter with two Heads, and expoſing it 
to utter Convulſion and Ruine. The Neceſſity 
of this Diſtinction doth by no means appear from 
the Reaſon commonly alledg'd, that the King or 
the royal Family being extinct, the People fo 
far return to their firſt Right and Freedom, as 
that they may at their Pleaſure either chooſe a 
new King, or ſet up another Form of Govern- 
ment. It may as well be affirm'd, that we ought 
to ſuppoſe a rea} Power in a Servant, contra- 
diſtinct to the perſonal Power of his Maſter, meer- 
ly becauſe if the Maſter dies without Heirs, the 
Servant is at his own Diſpoſal. Nor can any bet- 
ter Argument be drawn from the Poſition of Gre- 
tins f and others, that there is a twofold Sub- 
ject in which the ſupreme Power reſides, one 


common, the other proper; the former the whole 


State or Kingdom, the latter a ſingle P or 
a Council, whether conſiſting of many, orof few. 
For the Senſe of that Obſervation can be only 
this, if we ask in a general and confuſed man- 
ner, Where the ſupreme Power is lodged ? The 
Anſwer will be, In the whole Commonwealth: 
But if we propoſe the ſame Queſtion diſtinctly, 
and enquire what Perſon bears the Sovereignty in 
the State? It will be anſwer d, The King, or the 
Senate, or the People. But who will hence infer, 
two diſtin& ſovereign Powers, one real in the 
People, another perſona} in the Prince? This 
would be no leſs ridiculous, than to conceive two 


_ diſtin& Sights in a Man; one reſiding a com- 


mon Subject, the Perſon ; the other in a proper 
Subject, the Eye. | 


Member indeed promiſes to obſerve em as long as they are in being, becauſe with reſpe&to him oy are ſo many 
Ordinances of a Superior, or of the whole Body of the Community, to whoſe Will he has ſubmitted himſelf. Bur 
the whole People are not bound by any Compact, becauſe they cannot be ſuperior to themſelyes. I own that i 

theſe Laws are conſiſtent with the Good of the Society, they ought not lightly to be aboliſh'd, as long as things re- 
main in the ſame ſituation. But it is not becauſe they are Laws that have been impoſed and eſtabliſh'd as ſuperior 
to themſelves ; tis only by virtue of the Law of Nature which the Creator and ſovereign Legiſlator impoſes one 
very particular Society, as well as on every individual Perſon, to take care of their own Preſeryation. II. The 
Conſequence that Gronovius draws from the Obligations, into which we enter by Promiſes or Compacts, and 
by an Oath, is evidently falſe. When I make a Promiſe to any one, he whom I promiſe acquires from that Mo- 
ment a Right with reſpe& to me; and I am actually bound by my Word till T have accompliſh' d it, or he acquits 
me of it. But who does acquire, by the Laws that a People eſtabliſh ro govern themſelves, a Right by virtue of 
which he can demand of them not to aboliſh 'em ? The ſame is to be ſaid of an Oath : For, in every valid Oath 
the Divinity which we call to witneſs, acquires, if I may ſay ſo, a Right to demand the Performance of what we 
have ſworn ; whether the Oath be reduced to a ſort of Vow. or whether tis only inſtead of an Acceſſory, as in 
the Engagements which we enter into with other People. See what I have ſaid in one of my new Notes, Book 
IV. Chap, II. Se&. 17. Notre 2, III. The Laws properly ſpeaking can never be look'd upon as Conventions. See 
what our Author has ſaid Book I. Chap. VI. Sect. 2. IV. In ſhort, Grotius, as well as our Author, is here only 
ſpeaking of the Civil Laws purely poſitive, and not of the Laws of Nature : For with reſpe to the laſt, nothing is 
_ true than what Pliny the Younger ſays, Non eft princeps ſuper Leges, ſed Leges ſuper Principem, Panegyr. Trajan Cap. 

o Num. | | 

2 In Panegyr. c. 45. u. 6. b L. 10, ex Oteſ. © De IV. Conſul. Honorii, v. 296, &c. 

d Liv. J. 26. c. 36. Would You lay an Ixjunction on an Inferior ? The moſt likely means to engage his Obedience, will be 
zo apply Your ſelf, and thoſe about ou, to the ſame Practice. Plin. J. IV. Epiſt. 22. towards the End. At in a Body, ſoins 
Government, the moſt dangerous Diſeaſe is that which flows from the Head. Vide Juſtine I. III. c. 2. n. 8. The Old Perſian 
Proverbs to this purpoſe carry much good Senſe in a very odd Dreſs : If King pluck but an Apple in a Subject Gar- 
den, his Servants will root up the Tree. If a King allows his Soldiers the ſtealing of half a Dozen Eggs ; their next Exploit will 
be ro victual the Camp with Hens. Roſar. Perſic. c. 1. | : 

e Thoſe are call'd Rights purely Perſonal, which are only lodg'd inthe Perſon who is inveſted with'em z andthoſs 
Real Rights, which indeed ſuit with a certain Perſon (for that is common to all fort of Rights) but which are alſo 
in ſome manner fix'd to a certain Thing, which they always follow, ſo that whoſoever _— the * 464 | 
from that moment the Right, 1 very Circumſtance, that he lawfully poſſeſſes it. See Grotiut, Lib. I. 


Cap. I. Sect. 4. L. 1. c. 3. ſ. 7. a 
V. Many 
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V. Many have taken the Liberty to aſſert, that 
the Power of the Prince neither can, nor ought 
to be ſuperior to that of all the People. Ariſtotle 
ſeems very much to countenance this Opinion, 


in the ſixteenth Chapter of his third Book of 


Politicks', And in the fifteenth Chapter of 
the ſame Book, he diſcourſeth to this purpoſe 
a, A King ought indeed tobe inveſted with Strength 
and Power ; but in ſuch a Degree, as that he ſvall 
be greater indeed than ſingle Perſons : And than 
many in Conjunction; yet ſtill inferior to the whole 
Body of the People. Grotius à hath undertaken 
the Controverſy with theſe Men ; and the firſt 
Argument he urgeth againſt them is, that as each 
particular Man may give up himſelf in perſonal 
Servitude to another; ſo a whole People or Nati- 
on may transſer on a ſingle Governour all their 
Right and Power over themſelves, without Limi- 
tation or Reſtriction > Tho' indeed, in other 
reſpects, it ſeems by no means fair to compare the 
Condition of Subjects, under an abſolute Mo- 


nounce all their Right in this manner, and yield 
it up into the Hands of an abſolute Lord. Ma- 
ny of theſe we find put together by Ty e: 
Men, ſays he, ſubject them/elvcs to the Power and 
Command of another, fer ſeveral Reaſons. They are 
led by Kindneſs and good Will, by extraordinary Be- 
nefits, by ſuperior Worth aud Excellency,by the Hopes 
of Advantage, and by the Fears of Compulſion ; large 
Promiſes of 

have ſeen it often happen in cur Commonwealth, by 
downright Wages and Hire. But thoſe Caſes which 
Crotins chooſeth to inſiſt upon are, if a People 
ſhould chance to lie under manifeſt Danger of 
Ruine from an Enemy, and haveno other means 
of being deliver'd, than to put themſelves, with- 
out any reſerve, under the Command of their 
Protector f: Or, if being in Diſtreſs with vio- 
lent Want, they cannot otherwiſe procure Suſte- 
nance and Support g: If a Father of a Pa- 
mily, having large Territories, ſhould refuſe to 
admit any Perſon into his Lands, but upon Co- 


Bounty and Favour ; and laſtly, as we 


bat bd 
D . ⁰⁰]ͥö a w 


narch, with that of Slaves. For as Claudian < venants of abſolute Subjection: Or if a Maſter, 
well obſerves. | who poſſeſſeth a vaſt Number of Slaves, ſhould 


give them their Freedom on the ſame Condition, 
Beſides, it's poſſible, that ſuch a Form of Go- 


1 Fullitur egre; io quiſquis ſub Principe credit 
vernment may ſuit with the Genius of ſome par- 


Servitium : Nunquam libertas gratior extat, N 
= Quam ſub Rege pio.—— T. ticular People. Nor ought the Deſire of living 
= <7 | | under an abſolute Monarchy to be always judge d 
| The groſly err, that think a ſlaviſn Chain a Token of a low and abject Spirit, tho* it hath 
Binds em beneath a virtuous Monarch's Reign. uſually lain under this Cenſure in the Opinions 
| - When Juſtice, Piety, and Goodneſs ſway of Perſons born in Democracies ; who, on that 
| | The regal Power, tis Freedom to obey d. Score, will never pardon the Cappadocians for re- 
| | fuſing Liberty, when offer d them by their Ro- 
Grotius proceeds to reckon up ſeveral Cauſes man Conquerours h. But on the contrary, to 
Occaſions which may induce a People to re- any People, amongſt whom there are a Number 

| Mr. BARBEYRAC'S NOTES on S. v. 


i In the Beginning: Where he cires the Reaſons of thoſe who are of Opinion, that 4bſolute Monarchy is contrary 
to Reaſon. For that Philoſopher calls an Unlimited and Abſolute Monarchy, a Government where the King manages 
as he thinks proper all the publick Affairs with the ſame Authority, as a Father commands in his Family, and a 
Commonwealth governs it ſelf. In the ſeventeenth Chapter Ariſiotle decides this Queſtion according to his l- 
deas; and ſays, that as the Temper and Genius of every People require one certain Form of Government more 
than another, if in a Nation proper for Monarchy, there be any Perſon or Family that ſurpaſſes all the reſt of tlic 
Subjects in Victue, that then ir is equally juſt and advantageous to the State, that that Perſon, or that Family, thculd 
reign with an abſolute Power, Therefore that Philoſopher does mat aſſert that no King can ever be above thc 
People, tho? our Author ſeems here to charge him with ir. The Qualifications that Ariſlc:le requires in an 4%jo/u: 
Monarch are very rare; and that gives room to Mr. Sidney in his Diſcourſe upon Government (Chap. III. Sei. 
XXIII.) to maintain, that that Philoſopher ſuppoſes a Man that is not to be found in the World, co infinuate by 
that, that we ought not to truſt any one whatſoever with abſolute Power. Bur perhaps Ariſtotle, never conceiv'd 
any Idea of a perfect Virtue, and that only ſuppoſing Men to be as they generally are, he deſign'd only to exclude 
thoſe enormous Vices which denominate a Tyrant. Beſides, our Author here cites another Paſſage our of 4i- 
fotle. which does not at all relate to the Superiority of the People above the King, but only to the Strength ard 
Power with which the King is inveſted to put his Laws in Execution, and to reſtrain his rebellious Subjects. He 
ought, indeed to be greater than every Subject in particular, or than many in Conjun#ion, but fill inferior to the whole Boay 
the Peopie | 
z Tbid. ſ. 1- Gronovias here alſo finds fault with that great Man; but his Cenſure is no better grounded than 
that mention'd in our fourth Note, Se&. 3. He takes abundance of pains to prove that when a King degenerates 
into a Tyrant, and governs in a manner manifeſtly tending to the ruin of the State; or if he violates the 
fundamental Laws, to which he has ſworn to conform himſelf, the People may reſiſt him, and free themſelves from 
that unjuſt Subjection. But this is what Grotius himſelf owns in expreſs forms Cap. IV. Sect 7. Num. 1, 2, 3. 45: 
And Se&. 11, 13, 14+ All that he pretends to eſtabliſh in the place here mention'd is, that the Sovereignty does not be- 
long to the People always, and without Exception, ſo that they may reſiſt and puniſh their Kings as often as they abuſe their 
Power. So that Gronovius might have ſav d himſelf the Trouble of refuting what his Author does not maintain. 
2 Towards the End. | | | 
b Vid. Exod. xxi. 6. Levitice xxv. 39. Add. Selden. De J. N. & G. ſec. Heb. I. G. c. 7. V. L. 40. t. 12. J. 37. P. 
De liberali cauſa, & C. L. 7. t. 16. J. 10. D. d. t. I. 7. & 1. 33. & D. Quib. ad Libert. proclam. non licet. L. 40. 7. 13. 
J. 4 & L. 28. f. 3. I. 6. ſ. 5. D. De injuſt. Teſtam. cc. Novel. Leonis. LIX. Ceſar reports of the antient Gauls, that a- 
mongſt them, moſt of che inferior e when oppreſs d, either by Debts or Taxes, or the Injuries of too 
powerful Neighbours, fix'd themſelves as Vaſſals, on ſome of the Nobility, who enjoy'd all thoſe Rights over them, 
which Maſters ordinarily bear over their Slaves. De B. G l. VI. c. 13.n. 2. © De laudibus Stilicon. L. 3. v. 113, Of 
d There is an excellent Saying to the ſame purpoſe in Philoſtrat. De Vit. Apollon. I. 5. c. 12. p. 245. B. Ed. Morel. 
As ſome one Man in @ Commonwealth, highly ſurpaſſing others in Wiſdem and Virtue, ſeems by his good Management to turs 
#he Popular Government into the Command of a ſingle Perſon; ſo a ſingle Perſon reigning Sovereigu in 4 State, if he dire 
l his Counſels to the Publick Good, ſeems to expreſs, in his Authority, the Freedom of a Popular Government, Add. Hobbes 
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De Cive, c. 10. . e Offic. II. c. 6. f Vide Liv. I. 7. c. 31. g Vide Geneſ. xlvii. 19. 7 
h vide Strabo, J. 12. p. 273. &. Juſtin. 7. 38. c. 2. Tis a Saying of Euripides, in (Helen. v. 283) and tis no more Hranno 
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of proud, inſolont, aſpiring Men, impatient of 
Equality, a popular Liberty muſt be the moſt per- 
nicious thing in the World; and yet the ſame 


Men very contentedly ſubmit to a monarchical 


Government. For they had rather ſerve One, 
and lord it over all others in the State, than live 
on the common Level; and, as Auſonins ſays a, 
For the Sake of commanding, they are willing to obey. 
The Eaſtern Nations have been of old, and are 
{ill fo accuſtom'd to Monarchy, that we are 
rold the Chineſe could not form any Notion of the 
Sates of Hiland, having heard of noGovernment, 
but that by Kings b. And a Jene ian Traveller 
reports, that the King of Pegu, when he was 
inform'd, that the ſovereign Power at Venice was 
lodg'd in the Senate, burſt out into a Fit of 
Laughter, raking it for a meer Jeſt in Politicks. 
On the other ſide ſuch Men are fit only to live in 
a popular State, as have moderate Spirits and 
caſy Paſſions, and know how to reſt ſatisfied with 
the ſame humble Condition as their Neighbours. 
Laſtly, it often falls out, that free States are by 
inteſtine Diviſions brought into ſuch Circum- 
ſtances, as that they cannot be ſafe otherwiſe 
than under the abſolute Command of a ſingle 
Perſon ; and, as Lucan obſerves, 


Cum Domino Pax iſta venit d. 
'They gain a Mafter when they gain a Peace. 


VI. It may, perhaps, ſeem more to the pur- 
poſe, to examine the Reaſons of thoſe Men, 
who are ſo fond of exalting, above Kings, that 
rel Sovereignty of the People, © which they have 
fram'd in their own Fancy. They tell us, then, 
that all Kings are conſtituted by the People, and 
that tis natural the Parties, who confer the 
Dignity, ſhould be ſuperior ro the Parties who 
receive it. Now, as to this Point it muſt 
be obſerv'd, that altho', in the conſtituting of 
all Kings, the People interpoſe their Conſent, 
yet there is a great Difference in the manner 
how ſuch Conſent is obtain'd and applied. Some 
Nations take a King upon their own free and 
voluntary Motion : Others under the Diſtreſs of 


War, or ſome other great Neceſſity, receive the 


{ame kind of Government ; which they would 
have been very far from deſiring, had they not 
been driven to it by theſe Misfortunes. It is a- 
greeable to the common Uſage of Speech, to 
tay, that thoſe Princes only are conſtituted by 
the People, whom the People appoint by their 
own free Act. On the other hand, thoſe 
who extort the Peoples Confent Arms, 
or the like means, are not ſaid to have been 
made by the People's Appointment, but to 
have ſubjected the People to their Command. 
But farther, then only the Parties who conſti- 
tute another are properly ſuperior to him, when 
it is always in their Power to determine how long 


he ſhall poſſeſs the Dignity with which they have 


2 
© Caſpar Balbi, iu 1rinerar. 


belonging to Sodereigni 'y. 


Et dominari Ut poſſint, ſervire volunt, — Idyll. 15. v, 37, 38. 
d Lib. 1. Pharſal. v. 670. | 
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once inveſted him. Whereas, in many Caſes, 
it is at firſt a Matter of free Pleaſure and Choice 
to appoint the Perſon, and yet the Appoint- 
ment, being once made, becomes neceffary and 
irreverſible. Others anſwer the ſame Argument 
with this Diſtinction ; a Man may conſtitute 
another, either over a third Perſon, or over 
himſelf In the former Caſe, the conſtituting 
Party is ſuperior to him whom he thus conſti- 
tutes. For tis ſuppoſed before-hand, that the 
third Man, both was, and ſtill is, under the 
Power of him, who thus ſets a new Ruler over 
him. Whence it follows, that this new Ruler 
muſt depend on the Will and Pleaſure of the old. 
For ſince no one can ſerve two Mafters, unleſs in 
Subordination ; I cannot appoint another Lord 
over my proper Subject, without making him 
accountable to my ſelf: And conſequently, he 
is no more than a ſubordinate Governour. Thus 
a free State, when it gives a General the full 
Command of its Soldiers, was and ſtill is ſu- 
perior to him and them. But he, who conſti- 
tutes another with Authority over himſelf, can 
no more be ſuppoſed to continue ſuperior to 
him, than he can, at the fame time, and in re- 
ſpect of the ſame Perſon, command and obey: 

But tis farther urged on the other {ide f; 
that ſince all Government is inſtituted for the 
fake of thoſe who obey, not of thoſe who rule; 
or, ſince the King is made for the People, not 
the People for the King; on that ſcore, the Peo- 
ple muſt be ſuperior to the Prince: In as much 
as that, for which another thing is ordain'd, 
ſeems more noble and excellent, than what is 
thus framed on its account. Here the Aſſertion, 
if held in general, is falſe ; for all Government 
or Command is not inſtituted for the ſake of 
thoſe who obey ; as is clear in the Authority of 
Maſters over their Servants : Altho' the Maſter 
cannot indeed well enjoy the Fruits of his So- 
vereignty, unleſs he take ſome Care of thoſe, 
who are thus placed in Subjection under him: 
Beſides, the Queſtion is not, whether the Perſon 
of the Prince be of more value than the whole 
People; as it is in caſe either he or they were 
neceſſarily to periſh : But, whether, ſince civil 
Government is ſet up for the Benefit of the 
Community, the means of procuring this End 
ſhould be determin'd by the Judgment of thoſe, 
who have ſubmitted their Wills to the Will of 
the Prince, or by him, to whoſe Prudence and 
Conſcience the Adminiſtration of Affairs hath 
been given in Charge. 

Some, becauſe we read of the Peoples being 
puniſh'd for their Princes Sins, thence infer, 3 
that the People had a Power to reſtrain them from 
ſinning, which cannot be ſuppoſed, without a 
right ſuperior to the regal Authority h. For 
I am not chargeable with the Guilt of another 
Man's Action , when I contributed nothing to it. 
But tis impoſſible to conceive how the People 
can partake in the Sin of their Prince, at whick 


| b Neuhof. in L:gat. 
e Our Author hints at, etpecially, 


the famous Book, intitul'd, Yndiciæ contra Tyranns. See Queſtion III. of that Book, p. 67, Cc. Ed. Franco,. 


f V. Grot. L. 1. c. 3. . 8 n. 13. 
Tyrannos Junii Bruti, p. 29, Ce. 


7 g V. Grote ub; ſupra, J. 14. 
V. Grot. ubi ſupra, ſ. 16. / 


h See the Vndiciæ contra 


they 
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they are heartily diſpleas'd, unleſs by neglecting 
to uſe ſome proper Method of Correction. In 
anſwer to what is thus urged, we take it for a 
certain 'Truth, that the Sins of the Princes do 
not dire&ly, and on their own account, derive 
any Guilt on the Subject, unleſs the Subjects 
themſelves have contributed ſome poſitive Aſſi- 
ſtance to them a. But they cannot contract 
a Guile. from the Omiſſion of any Reſtraint or 
Puniſhment ; . becauſe being inferior to the 
Prince, they had neither Power nor Obligation 
to apply ſuch means of reclaiming him. For 
as our Ability, ſo our Duty of hindring another 
Man's Sins, ariſeth from our Power over him, or 
from ſuch. an Authority, as. implies our Right 


of directing and controlling his Proceedings. 


Therefore, what the Prince acts, before he re- 
ceives that Dignity, certainly cannot affect the 
reſt of the People; ſince Equals have no Com- 
mand one over the other. No more can the 
Subjects be charged with what he commits after 
his acceſſion to the Crown: Snce tis ridiculous 
to ſay, that thoſe who, during his private Stati- 
on, had no Command over him to reſtrain him 
from offending, whilſt he was in all Points their 


Equal, ſhould then at laſt obtain ſuch a Com- 


mand, when they gave up themſelves to his Di- 
rection and Sway. Nor doth that Act or Cove- 
nant, by which Subjects inveſt a Prince with ab- 
folute Power, by any means make them partakers 
of his Sins. For by ſuch a Cove ant the People 
do not indulge. an Impunity to the King, but only 
leave him in Poſſeſſion of that which he before 
enjoy d by virtue of his natural Liberty: Since 
he could not exerciſe the ſupreme Authority, 
were he not exempt from human Puniſhment -. 

What ſome urge, that, as he who hath given 


himſelf up for a Slave, ſtill keeps a Right of. re- 


covering himſelf from that State; ſo a People, 
who have ſubmitted to the Yoak of Monarchy, 
retain an equal Right of reaſſuming their Free- 
dom: This no Man in his Wits will allow for 
Truth, unleſs it be added, as a neceſſary Con- 
dition, that ſuch a return to Liberty be made 
with the Conſent of the Maſter, or the Prince, 
by their voluntary receding from that juſt Right 
and Authority, which they had before obtain'd 
over the Servant,. or over the Subject c. Be- 
ſides, tis a groundleſs Aſſertion, to ſay, that a 
People, to whoſe Temper and Diſpoſition an 
abſolute Monarchy was once. agreeable, when 
they have, in Courſe of Time, worn off their 
ſervile Genius, may re-eſtabliſh themſelves in 
a free Commonwealth. For if ſuch a Caſe 
ſhould happen, it will be incumbent on the 
Prince, ſo far as Prudence permits, to humour 
this Change of Inclination in the Subject, by 


| 2 Furipid. Suppl. v. 879, 880. 


Hiſtory, that the 
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ſoftening the Rigour, and varying the Meaſures 


of his Reign, No leis ridiculous is it to infer 
that becaute a Maſter or Froprietor, who abuſeth 
his own Poſſeſſions, may be puniſh'd, or deprived 
of his Goods, therefore a Prince too, who makes 
ill uſe of his Power, may be corrected and re- 
duced to Reaſon. For that which makes ſuch a 
Proceeding lawful in the former Cafe, is the 
Prince's ſuperior Right over the Goods of the 
Subjects, which tis the Intereſt of the whole 


Community to preſerve from being thrown away 


to no purpoſe. But who will pretend, that the 
People have a kind of Prerogative, or a more e- 
minent Right over the Rights of their King; or 
that they are Maſters to their own Maſter 2 5 

As for the Sayings of ſome Princes, produced 


in favour of the oppoſite Opinion, it cannot be 


denied, but that many ſuch fine Speeches have 
been uſed out of a principle of Oſtentation. 
But they will all fall under this general Anſwer, 
that a Prince ought indeed to direct every thing 


to the Good and Safety of his People: Bur the 


People are not thereupon inveſted with a Power 
of puniſhing him, as often as, they ſhall judge 
that he applies wrong Means towards the ob- 
taining of that End. Alike ſenſſeſs and trifling 
it is to argue, that, in as much as the People 
have not a Right of diſtroy ing themſelves, or of 
practiſing any grievous Cruelty on their own 
Body, theretore they can transfer no ſuch Right 
on the King. For who ever maintain'd, that 
Princes had a Right of deſtroying their People 
We ſhall hereafter make it appear, that abſolute 
Government is by no means fo formida le a 
thing, as theſe Men are willing to fanſy: And 
how far a People may proceed, in caſe the Prince 
manifeſtly ſeeks their Ruin, will be likewiſe 
conſider d in its proper place d. When we are 
told of the antient Conſuls, and other Magi- 
ſtrates, ſaid to be placed over. the People, and 
yet frequently reform'd by the Peoples Cen- 
ſure and Puniſhment ; theſe Allegations are vain 
and idle, the Inſtances not coming up to the 
Queſtion 7. | 

Laſtly, as to what is objected from Scripture 
Fews threw off the Yoak of 
the frange Nations, when they ſeem'd to have 
been ſufficiently chaſtiſed for their Rebellion a- 
gainſt GOD; we thus reply, that either they ſtill 
continued in a ſtate of War with thoſe Nations, 
never engaging their Faith, or ſubmitting as 
true Subjects ; and ſo they had a Right of treat- 
ing their Oppreſſors as Enemies: Or elſe, they 


acted in theſe extraordinary proceedings by ex- 


preſs Command from Heaven; which if it ſeem 
to intrench on the common Meaſures of Right, 
is no Precedent for the Imitation of others e. 


The State which ſuffers in its Fame 


For a bad Prince, it ſelf is innocent- 


es T he Argument urged -from 2 Sam. xxiv.. is ſufficiently anſwer'd by Grotius, in the place above quoted. See 
a remarkable Paſſage in Martinius s Hiſtory of China (I. 3. c. 1.) applicable to che ſame Chapter, v. 7. 
c Vid. Xenophon Cyrop. J. z. Princip. d Chap. 8. e Add. Sanderion De Obligat. Conſcient. Prælect. IX. $. 16, &c. & 


Prele#. X. H. 13, 16, 22, 23. 
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For thoſe Conſuls and Magiſtrates were not Soyereigns, but the meer Miniſters of the People. 
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Chap. VI. 
VII. To proceed, nothing is more apparent, 
than that in ſome States the ruling Power (eſpe- 
cially, if monarchical) is free in its Proceedings; 
in others, it is reſtrain d to a particular manner of 
acting: Which Difference gave Occaſion to the 


Diſtinction of Sovereignty into ab/o/ute and li- 


mited. And here we think our ſelves obliged, in 
the firſt place, to explain, with what Accuracy 
we can, the proper Signification of this Term 
abſolute ; which bears a hateful Sound in the 
zars of Perſons born under free Governments. 
Indeed the Word, if falſly applied and under- 


| Rood, may encourage ill Princes to grieve and 


oppreſs the State, and to commit the worſt of 
Diſorders. Eipecially, ſince there will be ſel- 
dom wanting a Tribe of Flatterers to ſecond the 
Motion, and under this fair Pretence to feed 
and inflame the Ambition, and other Vices of 
their Maſter. © Tou are allſolute, will they ſay, 
© therefore your Pleaſure is your Law: There- 
© fore waſte your Subjects and your Neighbours 
£ with unneceſſary Wars, to procure your ſelf 
the Name of a great Commander: Therefore, 
© take the Liberty of treating with Inſolence and 
© Abuſe, whomſoever you think fit: Therefore, 
© drain your People with Rapines and Exactions, 
© ro ſupply your Luxury, or your Pride. A high 
Strain of this paraſitical Rhetorick was that 
which Anaxarchus uſed to Alexander, when under 
Diſcontent for his Murther of Clytus ; he told 
him, That Juſtice was therefore feign'd by the 
© Poets te fit on the fame Throne as the Gods, 
© or to ſtand behind Fapiter's Chair, that Men 
© might apprehend and acknowledge whatever a 
King acts to be good and right a. 

Nay, there are Authors, who upon profeſs'd 
Principles maintain the abſolute Right of Kings, 
by ſuch Arguments and Reaſons, as if they mea- 
ſured it only by a general Impunity, and a Li- 
cence to oppreſs and ſpoil the People. 'The true 
State of the Point then is this: As we cannot 
conceive, in ſingle Perſons, a higher and more 
abſolute Liberty, than that they ſhall determine 
and diſpoſe of their Goods and Actions, not by 


the Will of another, but by their own Judgment 


and Fleaſure, yet ſtill with a full Obedience to 
the Law of Nature ; and as this Liberty natu- 
rally belongs to all Perſons, who are not frbject 
to the Command of others: So, where many 
Men cleave together in an eitabliſh'd State, there 
too, as in a common ſubjett, muſt neceſſarily re- 
ſide the ſame Liberty, or the Power of chooſing, 
by their own Judgment, all Means and Methods 
tending to the Preſervation of the whole Society. 
And this Liberty is attended with an ab/olute 
Command, or a Right of preſcribing thoſe Means 
to the particular Members, and of compelling 
them to a due Obedience and Conformity, 
Therefore in every State, properly 1o call'd, there 
muſt always be ſuch an abſolute Authority, at leaſt 
in Habit and Power, if not always in Exerciſe and 


belonging to Sovereignty. 
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Act. For tis a Contradiction to fay, that ſuch a 
Community is 6bnoxious or ſubject to none, but 
purely free and independent, and yet that it hath 
not a Right of adminiſtring its proper Affairs by 


its own Inclination and Judgment. And that 


this ab/o/ute Sovercignty implies nothing that can 
be term'd unjuſt or intolerable, we may eaſily 
apprehend from the End of civil Eſtabliſhments 
and Communities. For theſe publick Bodies 
were never inſtituted with a Deſign, that Men 
ſhould throw off the Reſtraints and Commands 
of Nature, and run into all the Extravagancies 
of evil Luſts; but that, by the united Strength 
of a Multitude, a better Proviſion might be 
made for the Intereſt and Security of each 
Member; and conſequently, that we might be 
put into an eaſier and fafer Courſe of obſerving 
the EdiCts of natural Law. 

VIII. But when we confider the ſupreme 
Power, as it inheres in one Man, or in a Council, 
whether of all, or of a few, as in its proper and 
peculiar Subject; it is not every where thus free 
and abſolute, but in ſome places we find it under 
the Reſtraint of certain Rules and Laws. In- 
deed, as for Democracies, the Diſtinction be- 
tween abſolute and limited Sovereignty is not in 
them fo eaſily diſcoverable. For although, in 
every ſuch free State, there muſt be ſome ſettled 
Rules, founded either upon Cuſtom, or upon 


written Law, determining at what Time, and 


by what Perſons, the People ſhall be call'd to- 
gether, publick Affairs propoſed, and the Reſo- 
lations executed (for we can form no Notion 
of a civil Community without theſe conſtant 
Methods of proceeding) yet ſince the Counci 
in which the Sovereignty refides, conſiſts of 
the People, and conſequently every Man is there 
who obtains any Right by ſuch Rules or Orders; 
therefore nothing hinders, but that the People 
thus aſſembled may, at any time, alter or repeal 
them b. Anacharſis in Plutarch c laugh'd 
at Hlon for hoping that he ſhould be able to curb 
the Injuſtice, and the other Vices of his Coun- 
try men, by written Ordinances, things of no mors 
Strength than Cobwebs : Solon wiſely anſwered, 
that Men commonly ſtand to Bargains and A- 
ments, when it is the Intereſt of neither 
2 to break them: And that he would ſo frame 
and temper his Preſcriptions, as to make it evident 
to all Perſons in the State, that it would be much 
more for their Benefit and Advantage to obey 
the Laws, than to tranſgrels them. But the E- 
vent of Things confirm'd the Judgment of Aua- 
charſis rather than the Hopes of Solon. The moſt 
likely Means that can be thought of, for the 
enſuring and perpetuating theſe Decrees, is for 
the People to bind themſelves by a ſolemn Act 
of Religion, that they will ever obſerve them : 
As was practiſed in Rome, with regard to the 
Law prohibiting regal Government. Yet whe- 
ther ſuch an Oath is any longer obligatory, 


a Plutarch. ad Princip. Indo F. p. 780. And ſo in Sephocles, Antigon. p. 234+ Ed. H. Steph, 


Kings have large Privileges ; and, in chief, 
The Power to act or ſpeak wharte'er they pleaſe, 


b Add Mavroceni Hiſt. Venet. l. 13. p. 517, Ce. 
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when none of the Perſons ſurvive who firſt en- 
gaged in it, hath been the Subject of a former 


_ Enquiry 2. Cæſar found an eaſy piece of So- 


hi to elude ſuch a publick Conſtitution. 

he Roman People had laid-up a certain Sum in 
the Treaſury, with a ſolemn Execration of an 
one that ſhould dare to touch it, unleſs in caſe 
of an Invaſion from the Gauls: Cæſar laid Hands 
on the Money, and ſolv'd all Scruples with this 
Bravado, that by ſubduing the Ga7lick Nation, he 


had at once freed the Commonwealth from 


their Oath, and from their Enemy b. Herodo- 
tus c informs us, that the Athenian Lawgiver 
but now mention'd made his People ſwear, that 


they would not reverſe one of his Ordinances 


within the Space of 'Ten Years. Others have 
endeavoured to preſerve ſuch publick Rules, by 
decreeing a Penalty againſt any Perſon, who 
ſhould move to have them repeal'd ; tho' the 
Penalty, in this Caſe, may as well be abrogated 
as the Law. Thus the Thafians made it Death 
for any Man to propoſe a League with the A 


' theniaus d. And the Athenians themſelves de- 


nounced a Fine againſt him who ſhould prefer a 
Bill for the Recovery of the Iſland Salamis e. 
Charondas decreed amongſt the T hurians, that 
whoever attempted to correct or alter the ſet- 
tled Laws, ſhould come into the publick Aſſem- 
bly with a Halter about his Neck f. In the 


fame manner NXenophon 8 reports, that by an 
Order of War in Cyrus's Expedition, it was de- 


clared capital for any Perſon to ſpeak of dividing 
the Army. 


But in Ariſtocracies and Monarchies, where 

the Perſons governing are different from thoſe 
who are governed, and conſequently where the 
latter may obtain a Right by the Pacts and Pro- 
miſes of the former, the Diſtinction between ab- 


ſolute and limited Sovereignty is clearly diſcer- 
nible. He then, under ſuch States or Kingdoms, 


Book VII 
is properly abſolute, who exerciſeth the publick 
Adminiſtration by his Judgment, not accordin 


to any ſettled Rules or perpetual Decrees, but az 


the various Conditions of Affairs ſeem to re- 
quire: Or, in ſhort, who procures the Safety of 
the Commonwealth by ſuch means as his own 


Prudence ſuggeſts, in every Exigency of Things 


and Times. And in this Senſe the Term g5ſolute 
is ſo far from imply ing any thing that looks odi- 
ous and tyrannical, that it lays on Princes a 
Neceſſity of applying a ſtrifter Care and Caution 

than thoſe who proceed in ali Buſineſs by conſtant 
Forms; if they would fully ſatisfy their Conſci- 
ence and their Duty. Dio the Orator b ſpeaks 
admirably to this purpoſe: A good Prince, ſays he, 
covets nothing,becauſe he thinks himſelf to poſſeſs all 
things: He abſtains from Pleaſures,becauſe he knows 
they are all within his reach, if be ſhould be inclined 
to make uſe of em : Heis juſter than all others, be- 
cauſe he knows himſelf to bethe Fountain of Fuſtice 
to the whole State : he takes a Delight in Buſineſs 
and Labour, becauſe he engageth in it by his on free 
Motion: and be loves the Laws, becauſe he doth not 
fear them. Aud in this way of arguing he proceeds truly 
and rationally. For who hath need of greater Prudence, 
than one who is to ſteer and direct ſuch important Af. 
fairs? Who of aſtrifter and more accurate Fuſcice, 
than one who is above the Laws ? Who of amoreter- 
der Modeſiy, than one who hath a Licence to do all 
things 9 And who of a more reſolute Courage, 
than one, whois by bis Office the common Guardian 


aud Protector ? 


IX. But ſince, in conſulting the publick Safety, 
the Judgment of a ſingle Perſon may caſily be de- 
ceivd; and ſince all Men are not arrived at ſuch 
a Strength of Soul, as to be able to rule their 
Paſſions under ſo vaſt and ſo tempting a Liberty 
1 many Nations have thought it the more 
ſecure and prudent Courſe, not to put ſo un- 


„e 1. 


content my ſelf with only relating t 
thor. If the Rulers of Nations be reſtrain d, not only the People are by that means ſecur'd from the Mliſ. 


d Polyæn. Strateg. 


4 B. 4. c. 2. f. 17. b Appian. Alexand. de Bell. Civ. I. 2. Clio. 
g Ida dag 1.6. 


| e Plutarch. Solon. p. 8 2. B. f Diodor. Sic. 1.12. c. 17. 

h Orat, 63. de Regno. & Tyranno, p. 588. A. B. Ed. Morell. 
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This is what M. Antoninus acknowledges in Herodian, B. 1. c.8. Ed.Oxon. xa nergNrai r., dee t 


. Enrefupiats, VanpeTEINS BEeTias. This is a Quotation of the Author's. Plato ſaid long before that time, that tho' a 


Prince ſhould be perfectly inſtructed in the Maxims of true Politicks, yet if he were to be accountable to none, he 
will not be able during the whole Courſe of his Life, to have only in view the publick Good and to prefer it always 
to his own private Advantage: The Propenſity of human Nature, which inclines to ſeek Pleaſure, and raſhly to 
avoid Pain, will conſtantly put him upon trampling under foot the Laws and Intereſt of the Stare, ro ſatisfy his 
immoderate Deſires, and to bring at laſt, by that means, both upon himſelf and the Publick an infinite number of 


Evils. EA AH As cb v Tis 5 Tayra r Tequts, KC. de Legibus, Lib. IX. p.87 5. B. C. Edit. Serran. As for the 


reſt, I refer the Reader to Mr. Sidney's Diſcourſe upon Government, Chap. II. Sect. XXX. where that skilful Politician 
ſhews for ſeveral Reaſons, and by a great number of Inſtances, how very difficult it is for a Monarchical 
Government to be regulated as it _ to be, when it is not limited by ſome Laws; and I ſhall 

e following Words taken from another place of the ſame Au- 


© chiefs of their Vices and Follies, but they themſelyes are preſery'd from the greateſt Temptations to Ill, and 
the terrible Effects of the Vengeance that frequently enſues upon it. An unlimited Prince might juſtly be com- 


© par'd to a weak Ship, expos d to a violent Storm, with a vaſt Sail, and no Rudder. We have an eminent Exam- 
ple of this in the Book of Efther. A wicked Villain having fill'd the Ears of a fooliſh King, with falſe Stories of 


the Jews, he iſſues out a Proclamation for their utter Extirpation ; and not long after being inform'd of the 
Truth, he gave them leave by another Proclamation to kill whom they pleas'd, which they executed upon 
* ſeyentyithouſand Men. The Books of Ezra, Nehemiah, and Daniel, manifeſtly diſcover the like Fluctuation in all 


the Counſels of Nabuchodonozor, Cyrus, Darius, and Artarerxes.— If a frantick Fit come into the Head of a drunken 


© Whore, Perſepolis muſt be burnt, and the Hand of Alexander is ready to execute her Will. If a dancing Wench 


'© pleafe Herod, the moſt venerable of all human Heads muſt be offer'd in a Diſh for a Sacrifice to the Rage of her 
© impure Mother. The nature of Men is ſo frail, that whereſoever the Word of a ſingle Perſon has had the force 


© of a Law, the innumerable Extravagancies and Miſchiefs it has produc'd have been ſo notorious, that all Nati- 


ons, who are not 1 15 ſlaviſh, and brutiſh, have always abominated it, and made it their principal Care to find 


out Remedies againſt it, by ſo 40 7 and balancing the Powers of their Government, that one or a few might 
* not be able 2 and deſtroy thoſe they ought to preſerve and protect. This has always been as grateful to 
the beſt and wiſeſt of Princes, as neceſſary to the weakeſt and worſt. (Chap. III. Se&. XLIII.)——Moſes was a 
Man of as great Parts as any in the World, and yet could not bear the weight of Government alone, and there- 
fore GOD choſe out ſeveral Perſons to eaſe him of it Power, as Theopompus King of the Lacedemonians 


» faysyery well, was ſecureſt when twas leſs courted and leſs hated. Book II. likewiſe Mr. 7i:is Obſ. in Pufen. . 


bound 


Chap. VI. 
bounded a Power entirely into the Hands of one 
Man, who can neither be infallible in his Un- 
derſtanding, nor inflexible in his Will ; but ra- 
ther to preſcribe to him a certain Method of 

overning : It having been firſt diſcover'd, that 
theſe fixt Rules and Forms of publick Buſineſs, 
are agreeable to the Genius of the People, and 
the Conſtitution of the State. Nor is this Limi- 
ration of Power an Injary to thoſe Princes, who 
owe their Crown to the free Gift of the People. 
For if they thought it hard to receive an Autho- 
rity, which they could not exerciſe at their own 
Pleaſure, they were at Liberty to have refuſed 
it. But when they have once accepted of the 
Sovereignty under theſe Conditions, the ſolemn 
Oath by which they engage to obſerve the Con- 
ditions, utterly forbids them to uſe any Means, 
whether of ſecret Contrivance, or of open Vio- 
lence, in order to ſubvert the Laws of the 
Kingdom, and render themſelves abſolute. 
Becauſe, as Pliny a obſerves, No one ought more 
religiouſly to obſerve his Oath, than he who hath 
the greateſt Intereſt in not being forſw9r1 #. 

"Tis a very poor Argument which ſome make 
uſe of, when they tell us, that ſince Princes are 
ordain'd by God, and fince he hath commanded 
them fully to diſcharge their Duty, which can- 
not be done without the Exerciſe of the ſove- 
reign Power ; therefore we ought to ſuppoſe, 


that God, by the ſame Act, gives them ſuch a 


certain Meaſure of Authority ; of which as they 
ought not to ſuffer themſelves to be in the leaſt a- 
bridg'd ; ſo the People cannot, with any Juſtice, 
deſire to make an Encroachment upon it; nor, 
if they did, could they be able to blind the 
Prince, by a Contract fo prejudicial to his Right, 
and to the Truſt which he receiv'd from God 
At the ſame rate, they ſay, a Wife might engage 
her Husband, by Covenant, to wink at her 
ſtolen Amours : So as to anſwer the Poet's Cha- 
racter *, 


— ——Dofus ſpectare lacunar, 
Doct᷑us & ad calicem vigilanti ſtertere naſo. 


Who his taught Eyes up to the Ceiling throws, 
And fleeps all over but his wakeful Noe. 
Mr. Dryden. 


Or the Bargain might be mutual; 


| Ut faceres tu quod velles; necnon ego poſſem 
Indulgere mib: 


The Parties ſhould be pleas d on either fide ; 
And both may for their private Needs provide - 
| Mr. Dryden. 


But, as we have already evidenced + the Ori- 
gin of Sovereignty to be from God, ſo we take 
it for a certain Truth, that it was left to the 
Pleaſure and Judgment of Men to chooſe what 
particular Form of Government they thought 
"BY Paneg. c. 6s. b In Epitom. Moral. Philof. 


belonging to Sovereigns. 


moſt convenient; except where civil Laws 
have been divinely inſtituted, by the extraordi- 
nary Interpoſition and Appointment of Hea- 
ven. "Twas a wiſe Saying of Alelancthon b, 


States and Kingdoms differ in their Frame, ſome ad= 


mitting Liberty in one Degree, ſome in another. But 
God approves of all Forms of Government, which are 
agreeable to Nature, and to Reaſon. None will 
pretend that when a free People are about to 
elect a King, one Candidate can plead the divine 
Deſignation more than another : Or that there is 
any peculiar Form of Words eſtabliſh'd by 
GOD himſelf, under which the Inveſtiture of 
Sovereignty muſt neceſſarily be made. 

Nor will the famous Deſcription of a King by 
Samuel c, do theſe Authors any Service, which 
they expound as a general Right belonging to 
every Monarch; whilſt others will have it to be 
a bare account of Matter of Fact, what ſome 


Kings wii do, tho'none may juſtly do it. Gros 


tius d takes the middle way between theſe con- 
trary Interpretations, and tells us, that the Pro- 
phet's Words do neither expreſs a Matter of 
Right, nor yet a bare Fact, ſuppoſed to be wrong 
and injurious ; but ſuch a Fact as carries in it the 
Force or Conſequence of a Right, tho it hath not 
the Foundation ; and this Force or Conſequence is, 
that it obligeth the Subject to Non- reſiſtance: In 
other words, that however the Prince may in 


Actions violate his Duty, yet the People have no 


more Licence to oppoſe his Proceedings, than if 
he did nothing but what was highly juſt and 
equal. And on this Account he obſerves it to 


be, that Samuel foretels the People, they ſhould 


cry to GOD under theſe Oppreſſions; intima- 


ting, that the 'Things were above human Relief 


or Remedy. Infine, he ſays, ſuch Acts as theſe 
in Kings may be term'd right, by the ſame way 
of Speech, as when the Civil Law e affirms the 
Prætor jus reddere, to do Right, even when his 
Sentence is unjuſt. Bur the true Import of that 
place of Scripture may 4 better appear, if 
we take this plain and eaſy Method of explaining 


it. The Jewiſb Nation had hitherto livd under 


a Democracy, but ſuch a one as often bore the 
Semblance of that kind of Government on which 
Ariſtotle beſtows the Title of Heroical. Their 
Judges, rais d up for the moſt part by divine 
Impulſe, either deliver'd them from their Op- 
preſſors by War, or adminiſter d Juſtice in Peace: 
Yet, in ordinary Cafes, they had more Authority 
to perſuade, than Power to command: And no 
Taxes were allow'd them beyond the ſtanding 
Revenues to increaſe their Strength, or to ad- 
orn their Dignity . At length the People, 
grown weaty of this Conſtitution, defir'd a King, 
after the manner of other Nations ; that is, one 
who ſhould ſhine with external Pomp and Gran- 
deur, and ſhould either keep a copſtant Body of 
regular Forces, or at leaſt ſhould train up the 
Subjects to Arms, that they might be ready to 
make Head _ any ſudden Invaſion g. 
When Matters ſtood thus in the Peoples Opi- 


c 1 Sam. viii. 1t, Oc. d L. 1. e. 4. 


e L. 1.t. 1 J. 1. D. De Fuft. & Jure. This is what Pedo Albino anus calls, Jus injuſtum, Eleg. I. Verſ. 54. Edit. Gorall. 
g See 1 Sam. xili. 2. Xix. 48. 52. | 
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nion, Samuel, to put them upon a ſerious Delibe- 
ration, before the thing was paſt recovery, ſets 
out to them, in lively Colours, the Rights of 
ſuch a Sovereign, and the Inconveniences which 
would attend the Government. You would have 
a King, ſays he, who ſhould appear with State 
and Magnificence : why, to compaſs this End, 
he muſt be attended with a numerous 'Train of 
Guards ; therefore, He w. 1] take your , ſons and 
appoint them for himſelf, for his chariots, and to be 
bis horſemen. aud ſome ſball run before bis chariots. 
You would have a King, who ſhould be furniſh'd 
with a ſtanding military Force: It will be neceſ- 
ſary therefore for him, to appoint captains over 
thouſands, and captains over fifties, out of your 
Sons, who might otherwiſe have been imploy d 
in the Improvement of your private Eſtates. 
Again, the Care of publick Affairs will not allow 
ſuch a King to undertake the Culture of his own 
Lands; therefore he will take your Sons 20 ear 
his Ground, and to reap his Harveſts; as likewiſe, to 
make bis inſtruments f war, and inſtruments of his 
chariots. Beſides, ſince his Court will be large 
and full, and fince it will be beneath the Dignity 

of his Wives, or Daughters to govern the Kitch- 
en, and to provide Suſtenance for ſo vaſt a 
- Houſhold ; he will take your daughters to be cor 
' feftionaries, and to be cooks, and to be bakers. He 
will have Occafion for a Multitude of Officers, to 
" inſpect and regulate the Affairs of War and Peace; 
and all theſe muſt have their fix d Salaries to re- 
ward their Service; for which purpoſe, he 11 
rate your fields and your vineyards, even the beſt of 
rbem, and give them to his Servants ; And for the 
ame uſe he will require the rent of your Cattle. 
And, after all, if need be, he will not ſtick 70 
take your ſervants, aud your beaſts, and 7ut them to 
bis work. In a word, if you reſolve to have a 
King, you muſt maintain him like a King, and 
ſettle a large Revenue for his ſupport ; and 
ſhould you afterwards grow wcary of the Bur- 
then, you cannot lay him aſide at your plea- 
ſure ; your Election having given him ſuch a 
Right to th? Crown, as may not be taken from 
him without his Conſent. It is plain then, on 
the whole, that this Paſſage in the Scripture- 


Hiſtory doth by no means patronize ill Princes, 


nor doth contain any certain Meaſure and Stan- 
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the manner of a Law, ſo as to be incapable of t 
receiving Addition or Diminution from any 0 
human Agreement; but that the Prophet barely fi 
enumerates the Burthen and Charges of a monat- : 
chical State, whether abſolute or limited. *Tijs | 
certainly ther. fore left to the Judgment of 2 0 
free People to determine, whether they ſhall hi 


confer the Sovereignty on a Prince in an abſo- 
lute manner, or whether they ſhall bind him to 
certain Conditions; provided theſe Conditions 
imply nothing, which is either impious towards 
GOD, or deſtructive of the proper End of Go- 
venment. For although it be true, that Men 
firſt entred into regular Bodies and States, upon 
their own free Choice, yet in as much as they 
were always under the Command of the Law of 
Nature, they ought, on all accounts, to inſtitute 
ſuch Rules of Sovereignty and of civil Obedi- 
ence, as ſhould be conformable to that Law, and 
to the juſt Deſign of political Societies. 

X. But that we may rightly apprehend what 
Promite or Engagement (for all have not the 
lame Force) is required to the rendring a Mo- 
narchy not abſolute (and the ſame will hold of 
an Ariſtocracy) we muſt obſerve that a King 
at his undertaking the chief Government, bind; 
himſelf to the due Diſcharge of it, either by a 
general, or by a particular Promiſe, to which is 
uſually added the Confirmation of an Oath. A 
general Promiſe may be made either tacitih, or ca- 
preſiy. A King, by the Act of accepting 
the Adminiſtration, is ſappoſed z27t1y to en gage, 
that he will contcientivaſly perform his 1 rult ; 
altho* no expreſs Promiſe be given. But the 
molt common way is to make this Promiſe in 
expreſs Words, with the addition of an Oath, and 
the Solemnity of certain Rights and Forms. And 
nothing is more frequent, than to have the 
Prince's Duty deicribed in tiicic ſet Speeches, by 
way of Periphraſis, or an Enumeration of its prin- 
cipal Parts: As tuppole, that he will be diligent 
and watchful in promoting the publick Security, 
that he will potect the god, and puniſh the 
bad, that he will faithfuliy adininiſter Juſtice, 
will not oppreſs the Subject, and the like. Now 
Promiſes of this kind do not in the leaſt preju- 
dice the * Ab/oJuteneſs of a Sovereignty. The 
King is indeed obliged by them to govern well; 
but they leave it to his Judgment and Pleaſure, 


dard of regal Power, there preſcribed by God in 
h 5 Mr. BARBEYRAC's NOTES on $+ 1X, x. 

x How ingenious ſoever our Author's Paraphraſe on this Place may be, it is highly probable that Samuel does 
not repreſent what Kings have a Right to do, but only ro ſec before the Jews the Mistorrunes that they would be 
expoſed to under a Royal State, to endeavour to put them out of Conceit with it. See Mr. Si4ney's Diſcourſe upon 
Government, Chap. 3. Sec. 3, 4, 3,7. The Aſſertors of abſolute Power depend chiefly upon the firſt Words of 
Samuel's Diſcourſe, which they thus tranſlate : This will be the Right of the King, &c. but the Word h in the ori- 
ginal, Miſchpath, often ſignifies, as Mr. Le Clerc obſerves, the manner of acting, the common Method whether good or 
bad, juſt or unjuſt, "Twill be ſufficient to give one ſingle Inſtance of it, taken from the ſame Book of Samuel: Now 
the Sons of Eli were Sons of Belial, they knew not the Lord. Aud the Prieſts (Miſchpath) Cuſtom with the People was, 
that when any Man offered Sacrifice, the Prieſts Servant came while the Fleſh was in ſeething, with a Fleſh- Hook of three Teeth in 
his Hand: And he ſtruck it into the Pan, or Kettle, or Cauldron, or Pot; ail that the Fleſb-hook brought up, the Prieſt took for 
himſelf, 1 Sam. Chap. ii. 12, 13, 14. Now the Priefts had no right to do that; for only the Breaſt and the right 
Shoulder of the Sacrifices here mention'd belong'd to them, Lev. vii. zo, &c. Mr. Le Clerc has likewiſe ſhewn by 
the Sequel of / Samuel's Diſcourſe, that the Interpretation which they pur upon it, is entirely contrary to the 
Rules of Criticiſm, as well as to the Maxims of Reaſon. 

: Thoſe Princes who have been the moſt jealous of their abſolute Authority, have ſometimes acknowledged that 
they could do nothing contrary to the Laws. There is a remarkable Inſtance of it, which Mr. Sidney has taken 
Care to relate; it is, that in the Treatiſe of the Rights of the Queen of France, printed in 1667. by the Command of 
Lewis xiv. to juſtify that Monarch's Pretentions to part of the Spaniſh Netherlands; there are theſe very Words, That 
Kings have that happy want of Power, that they can do nothing contrary to the Laws of their Country. | 

a Grotius on 2 Kings xi. 17. The People promis d to take the Kings Safety under their Care. So ſays Joſephus; Tor, 
that the King ſhould promiſe any thing to th: Pacple, was not the Cuſtom amongſt the Jews: That is, by an expreſs Promiſe 


and ſuch as ſhould be made at the Coronation. 
t0 


Chap. VI. 
to chooſe and apply the Means in order to the 
obtaining this End. A particular Fromiſe, which 
ſpecifies the manner and means of governing, 
may be divided according to its different Force 
and Effect. For ſometimes it only binds the 
Conſcience of the Prince; ſometimes it makes 
his due Performance the Condicion of his Sub- 
jects Obedience. The former is. done, when the 
prince engageth, for Inſtance, that he will 
confine the Offices and Places of Truſt to Men 
of ſuch Rank, or of ſuch Qualifications; that he 
will inveſt no Perſon with Privileges and Im- 
munities, burthenſome or prejudicial to others; 
that he will enact no new Laws, impoſe no new 
Taxes or Tributes, imploy no foreign Soldiers, 
and the like. But then we ſuppoſe the People 
to demand all this of the Prince, without conſti- 
tuting any certain (cu cil, to which he ſhall be 
bound to apply himſelf, in caſe the Neceſſities 
of the Commonwealth require a Digreſſion 
from ſuch Promiſes and Engagements ; which 
are always to be underſtood with this tacit Ex- 
preſſion, unleſs the pubhick Safety (the ſupreme 
Law) command the contrary. Such a Council, we 
mean, as might proceed, not precariouſly, but 
by its own proper Right, in determining theſe 
Affairs, and without the Conſent of which the 
Subjects ſhould not be obliged to obey the 
Prince's Orders, in Points of this nature. Now 
in fuch a State as we have been here deſcribing, 
the Adminiſtration of the Government is bound- 
ed and confin:d by certain Laws; and the Prince, 
who ſhall a& otherwiſe, except in Caſes of Ne- 
ceſſity, hath no doubt violated his Word and 
Faith, And yet the Subjects are not impower'd 
to reject his Commands, or to reverſe his Pro- 
ceeding upon this Pretence. For whilſt he de- 
clares, that the Safety of the People, or ſome 
extraordinary Benefit to the Publick, is the Cauſe 
and Motive of what he does, as indeed this Pte- 
ſumption always attends the Acts of ſovereign 
Princes, the Subjects are cut off from all farther 
Anſwer or Plea : Inaſmuch as they have no Au- 
thority to take Cognizance of thoſe Matters, and 
to judge wherher the Neceſſities of the Common- 
wea'th require them, or not. Whence tis eaſy 
to draw this Obſervation, That a People do not 
ſufficiently guard and ſecure their Liberties, 
when they create a King only with a /;mited So- 
vereignty, and yet do not appoint a Council, with- 
out the Approbation of which thoſe Acts, ex- 
cepted in the limited Grant, ſhall not be per- 
form'd : Or unleſs they oblige the King to hold 
an Aſſembly, in which thoſe extraordinary Af- 
fairs may be debated. For this is a much better 
Expedient, than if the King ſhould be only 
bound in theſe Caſes, to follow the Opinion of 
a ſmaller Council: Since it might ſo happen, that 
the private Intereſt of thoſe . Members, who 
compoſed ſuch a Meeting, ſnould interfere with 
the publick Good; whence they might be pre- 
vail'd on by the Motive of particular Advantage, 
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to with- hold their Conſent from the ſalutary Pro- 
poſals and Intentions of the Prince. 

But Monarchy is brought into much narrower 
Bounds, and under much ſtricter Ties if at the 
firſt conferring of Sovereignty, it be expreſly 
covenanted berween the People and the Prince, 
that the latter ſhall govern according to certain 
fundamental Laws, and in all ſuch Affairs, as are 
not leſt to his abſolute Diſpoſal, ſhall have re- 
courſe to a Council of the Commons, or of the 
Nobles, and determine nothing without their 
Conſent : That in caſe he do otherwiſe, the Sub- 
jects ſhall not be obliged by any of thole illegal 
Commands. A People, who conſtitute a King 
over them in this manner, are ſuppoſed to have 
promiſed him Obedience, not abſolutely and in 
all Points, but ſo far as his Government isagree- 
able to the original Contra& and the funda- 
mental Laws: From which whatever Acts of 
his recede are thereby void, and loſe all Force 
of engaging the Subjects to a Compliance. Nor 
yet can it be truly ſaid, that theſe fundamental 
Laws render the ſupreme Power lame and im- 


perſect. For all the Acts of Government may 


be exercis d here, as well as in an abſolute King- 
dom: Only, that whereas in the latter, the Prince 
proceeds by His own ſole Judgment, at leaſt as to 
the final Determination of things ; in the former 
there is a Council eſtabliſh'd, which doth, as it 
were, bear him Company in the adjuſting of 
Affairs; and on the Authority of its Deciſions 
the Sovereignty depends; not as on the proper 
Source of Power, but as on a neceſſary Condliti- 
on. Neither are there in ſuch a State two Go- 
verning Wills; fince whatever the common Bo- 
dy acts by the Will of the Prince: The 
Limitation of the original Grant only produ- 
cing this Effect, That, unleſs under ſuch a 
Condition, the Prince ſhall not incline his Will 
to ſome particular Deſigns, or that ſuch Acts 
of his Will ſhall have no Force or Virtue. No 
more can it be pretended, that the King in a 
Realm thus conſtituted, loſeth his ſovereign 
Power, or that the Council is ſuperior to him. 
For theſe are very faulty Conſequences, © The 
I rince cannot act in every thing according to 
© his own Pleaſure ; therefore he hath not the 
© ſupreme Authority: I am not obliged to obey 
© him in all things; therefore I am his ſupe- 
© rior, or at leaſt his equal: I can't command 
© a Subject in an arbitrary manner; and there- 
< fore he muſt have his Turn of peremptorily 
© commanding me who am his Prince. There 
is a great deal of Difference between thefe 
two Propoſitions, I am bound to act with this 
© Perſon's Approbation, becauſe I have engaged 
© my ſelf to it by Covenant: And Iam bound to 
© follow this Perſon's Will and Pleaſure, becauſe, 
© by virtue of his Sovereignty, he bath a Right 
of laying theſe Injunctions on me. Supreme 
and abſolute are by no means one and the fame 
Term. For the — only denies a ſuperior or 


Mur. BARBEYRAC'S NOTES on S. XK. 
1 Vide Grot. L. I. c. 3. 5. 16. Numb. I. where heexplains this matter by the Example of a Father of a Family, 


who if he has promis'd his Family any thing even relatin 
his Word, without ceaſing, upon that account, to be leſs t 


to its Management, he is ind iſpenſibly obliged to keep 
e Head, or Sovereign if I may ſay ſo, of that little Society. 


A Husband likewiſe does not loſe any thing of his Authority over his Wife, for having promis d her ſomething, 


Which he cannot lawfully diſpenſe with the performing of. 


an 
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an equal in theſame Order: The latter farther im- 
ports a Power of exerciſing any kind of Right, ac- 
cording to one's own Judgment and Inclination. 

But what ſhall we ſay, if in the original A- 
greement it was expreſly a made a Con- 
dition, that if the Prince acted otherwiſe, he 
ſhould forfeit his Sovereignty 2 We have many 
Inſtances of this Practice in Hiſtory. Diodorus 
Siculus b reports, that amongſt rhe Sabæans, the 
King, though in all other reſpects unaccounta- 


ble, yet if he ſet a Foot beyond his own Palace, 


was to be ſtoned by the People. And this, he 
ſays, was ordain'd by the Advice of an antient 
Oracle. 'The People of Arragon heretofore, 
when the King had taken an Oath to preſerve 
their Privileges, engaged their Allegiance to 
him in this Form, He who have as much Power as 
you, make you our ſovereign Lord, upon Condition you 
keep inviolably our Laws and Rigbis, and not other- 
wiſe c. Severus, when he entred upon his 
Reign, not only ſwore that no Senator ſhould be 
ever put to Death by his Order; but likewiſe 
publiſh'd a Decree to this Effect, That whatever 


Emperor ſhould take off one of the Senatorian 4 45 


he himſelf, his Children, and the Agents he made uſe 
of with their Children, ſhould be declared Enemies of 
the Commonwealth d. Though Julius Solon, who 
by the Emperor's Command wrote this Decree, 
in a little time after loſt his Life. To come then 
to a Reſolution of the Queſtion before us, tis 
lain that no abſolute Prince can receive his 
Authority under ſuch a Clauſe or Condition as 
we have now deſcrib d. Yet nothing ſeems to 
hinder why alimited Government, and yet a 
true and proper Monarchy, may not be conferr*d 
on a Perſon under the Terms of Reſtraint. For 
though we ſhould allow, That a temporary Au- 
thority cannot rightly be term'd ſupreme, yet we 
muſt not call that Authority temporary, which 
depends on a Condition in the Power of the 
Prince to perform. Nor do we by this means 
ſubject the Prince to the 2 of the Peo- 


ple, as if they were in a ſolemn manner to de- 


termine whether he hath broken his Engagement, 
or not. For, beſides that the Condition we ſpeak 
of uſually conſiſts of ſuch Matters as are clear 
and obvious to Senſe, and therefore not eaſily lia 
ble to Doubt or Diſpute; ſuch an Act of the 
People, whereby they take Notice of the Prince's 
Miſcartiage and Forteiture, doth not carry in it 
the Semblance of a judicial Proceeding, for the 
taking Cognizance of a Subject's Offence : But 
is no more than a bare Declaration, by which 
the one Party obſerves and proteſts „ that its 
manifeſt Rights have been violated by the other 
Party; and ſuch a Declaration may be made by 
an Inferior e. 

Grotius * ſpeaks ſomewhat obſcurely when 
he obſerves that the Obligation, ariſing from 
the Promiſes of Kings, may reſtrain either the 


Exerciſe of the Act, or directiy the very Poier. 
That an Act contrary to Promiſes of the former 
kind is Unjuſt and yet Valid; but an Act re- 
pugnant to Engagements of the latter ſort, is 
not only unjuſt, but void and ineffectual. As if 
he had ſaid, ſometimes a King promiſeth that he 
will uſe ſuch a part of his Sovereignty only in a 
certain manner ; ſometimes he plainly abridgeth 
himſelf of ſuch a part of his Power. Concern. 
ing which Diſtinction we may offer theſe two 
Remarks: Firſt, that an Act committed againſt 
Promiſes of the former kind, may likewiſe be 
void: For Inſtance, ſuppoſe a Prince hath en- 
gaged, that he will nor levy new Taxes without 
conſulting the Hates of the Realm, we conceive 
that the Levies which he ſhall make in this ar- 
bitrary manner are null and unbinding. And 
Secondly, that as to the latter part of the Diſtinc- 
tion, what Grotius there ſuppoſeth, cannot but 
maim and diſmember the ſovereign Power. 
XI. But to give us a deeper Inſight into the 
Nature of limited Monarchies, it will be uſeful 
to remark, that the Affairs which offer them- 
ſelves in the publick Adminiſtration, are chiefly 


of two kinds. Some may be ſettled and regu- 


lated before-hand ; becauſe, whenever they hap- 
pen, they have the ſame conſtant Nature. O- 
thers there are on which Judgment cannot be 
given, whether or no they are expedient to the 
publick Welfare, but at the very time when they 
appear : Becauſe the Circumſtances which attend 
them are not to be foreſeen. Now a People, 
who have ſettled themſelves in a limited Mo- 
narchy, may provide that, in neither of theſe 
kinds of Affairs, an I ſhall ariſe to the 
Good and Safety of the Commonwealth. As to 
the former, by ordaining perpetual Laws, which 
the King ſhall be bound to obſerve: And as to 


the latter, by 2 a Council of Peers, or 
who 


of Commoners, ſhall always be conſulted on 
ſuch Emergencies. Thus a People who are fully 
fatisfied of the Truth of the Religion they pro- 
feſs, and likewiſe of the Decency of their exter- 
nal Rites, and their eccleſiaſtical Polity, may 
oblige a Prince, when they inveſt him with the 
Government, to make no Alteration in the Eſta- 
bliſh'd Worſhip, by his own ſole Judgment and 
Authority. Again, no Man is ignorant how 
much the Juſtice of a Nation ſuffers, when Cauſes 
are determin'd, not according to written Laws, 
but by the bare Sentence of the Prince, and by 
what they term Equity : Since in this way of pro- 
ceeding, Paſſion, or Ignorance, muſt frequently 
get the Advantage over Reaſon f. To avoid 
which Inconvenience, a People may engage the 
Prince whom they create, that he ſhall either 
obſerve the Laws already extant, or enact new 
and reaſonable Statutes ; and that according to 
theſe Conſtitutions, Juſtice ſhall be given by 
certain Colleges, or ſtanding Courts; no Cauſes, 


We ſay expre/y, for if the Clauſe run only thus, In caſe the King at otherwiſe, the Subject ſhall not be obliged ; it 


will not amount to ſuch a peremptory Condition, as the Civilians call Lex Commiſſoria, 
Agatharcid. de Mari Rubro. C. 50, Strabo, I. 15. pag. 488. Edit, Genev. Caſaub. tells us of a Cuſtom much like this; 


b L. 3. c. 47. Ada. 


that in India, if the Prince happens to drink to exceſs, the very Women have Liberty to kill him; and ſhe that 


doth the Feat, for her Reward, may claim his Succeſſor in Marriage. 
© Comp, Bœcler. ad Grot. J. I. c. 3 5.16. 


d Xiphilin. Epit. Dion. in Sever. 


» Pde Grot. 4. l * Ubi ſupra. 


c See Hottomann. Franco Gall. c. 12. 
f Vide Tacit. Annal. i 3. C. 4. & 42. 
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Appeal, being allow'd to come before the King. 
Vet, as to this Point, Kings themſelves are often 
fond of referring invidious Cauſes to the Deci- 
fon of others =. And this Excuſe is often 
ſerviceable, in putting off the importunate Inter- 
ceſſions of great Perſons on the Behalf of Crimi- 
nals. Twas a brave Saying of the Emperor 
Audronicus Comn:nus b, That the Severity and Au- 
tbority of the Laws ought to be of more Force than his 
private Will and Iuclination ; and, that twas fit the 
Sentence of the Fudges ſhould over-rule the Opinion 
of the Prince. No leſs obvious is it toremark, how 
eaſily Luxury or Ambition may ſquander away 
what hath been got by the Induſtry and Sweat 
of other Men. On this Score therefore, leſt 
the Riches of the Subject ſhould ſerve only for 
Fuel to the Vices of the Sovereign, many Nati- 
ons have wiſely aſſign'd their Kings ſuch fixt 
Revenues, as they thought ſufficient for his ordi- 
nary Expences on the Commonwealth ; and left 
theraiſing of larger Sums, when there ſhould be 
Occaſion for them, to the Conſideration of a 
Council or Aſſembly. In like manner, ſince 
ſome Princes, out of too great a Fondneſs for 
martial Glory, hazard themſelves and their 
Realms by engaging in unneceſſary Wars ; it 
was a prudent Caution in thoſe People, who, 
when they conferr'd the Sovereignty on their 
Kings, obliged them not to enter upon a War, 
at leaſt not on the offenſive fide, without the 
Advice and Concurrence of a proper Council. 
We are told of the Inhabitants of the Iſland Bor- 
neo c, that they have ſuch a Natural Averſion 
to War, and to martial Princes, that when they 
find their Monarch to be of a fiercer Diſpoſition, 
they oblige him to fight at the Head of his Army, 
where he may meet with the greateſt Danger. 
In theſe therefore, and in all Inſtances of Buſi- 
neſs, which a People find to be of publick Uſe 
and Benefit, they may provide for their own 
Security, by ſettled Conſtitutions and Decrees : 
Leſt if they ſhouid leave the abſolute Diſpoſal 
of ſuch Affairs in the Hands of the Prince, 


the common intereſt might poſſibly ſometimes 


ſuffer. 

From what hath been obſerv'd on this Head, 
it appears in what Senſe we ought to explain 
that common Aſſertion of the Grecian Politici- 
ans, and others who follow them, when they 
tell us, T hat the Government of a State ought rather 
to be committed to Laws, than to Men. For the 
only rational Interpretation of ſuch a Maxim 
mult be this, that it is more expedient the Rulers 
of Commonwealths ſhould govern according to 


| belonging to Sovereignty. 


except of very weighty Concern, or by way of the ſtanding Preſcriptions of the Law, thari ac⸗ 
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cording to their own private and unconfined 
Pleaſure. For otherwiſe bare Laws are no fit- 
ter to govern a State, than the bare Needle to 
govern a Ship, without the Aſſiſtance and Dire- 
ction of a Pilot. | | | 

Many Examples and many Methods we find iri 
Hiſtory, how the regal Power hath been limited 
and reſtrain'd du. But perhaps no Relation 
is ſo extraordinary as that which Solinus e gives 
us of the People of the Iſlands Hebrides in Scot- 
land : Their King, lays he, hath nothing of his own ; 
all Poſſeſſions lie in common: He is tied to Equity by 
eftabliſh'd Laws. And leſt Covetouſueſs ſhould tempt 
him fromTruth and Right, le is taught Fuſtice by the 
Diſcipline of Poverty; having no fut Revenue, nor 
Private Hſtate, but owing his Maintenance to the pubs 
lick Stock. He is allowed no Wife,but makes free with 
any of his Subjects Beds, as hethinks convenient. And 
thus he hath no Hopes of a Family andChildren,to en- 
gage and to enſnare him. Apollonius Rhodius f tells 
us a lamentable Story of the Kings of the Moſty= 
næci, that if at any time they pronounced an un- 
juſt Sentence, they were immediately ſhut up in 
a Tower, and there ſtary'd to Death. 

XII. But whereas, as hath been already 
ſhewn, Princes in a limited Monarchy are for the 
moſt part obliged, in ſuch Affairs as the People 
thought fit not to leave to their abſolute Diſpoſal, 
to apply themſelves to a Council, either of all 
the Subjects in general, or of Deputies, repre- 
ſenting the particular Claſſes and Orders; it is 
farther to be obſerved, that the Power of ſuch 
Councils is not in all places alike. For there are 
Realms, where the King, being in other reſpects 
abſolute, appoints a Council or Senate, the 
Approbation of which he makes eſſential to the 
Validity of his Decrees g. Now a Senate 
of this kind is, as to its Authority, no more than 
a Board of Counſellers ; and when it proceeds to 
take the royal Edicts under Examination and 
Cenſure, and to reje& ſuch as ſeem leſs expedi- 
ent to the Commonwealth, it does this, not by 
its own proper Right, but by a power delegated 
from the Prince; who makes this prudent Provi- 
ſion, that nothing may be enacted prejudicial to 
the Publick, either through his own Inadverten- 
cy, or through the Inſtigation of Flatterers. Plu- 
tarch h reports it as A Law of the Egyptian 
© Kings, which they conſtantly obſerved, to 
© bind the Judges by Oath, that they ſhould not 
© obey the Prince himſelf, if he deſired them 
© to paſs anunjuſt Sentence. And on the fame 

Occaſion he tells us, that Antigonus the Third 

gave Notice to the States, That in caſe he 


2 Ovid. Metam. (I. 12. v. 626, &c.) makes Agamemnon uſe this wiſe Conduct in diſpoſing of A4chiles's Arms: 


A ſe Tantalides odium invidiamque removit ; 
Argolicoſque duces mediis conſidere caſtris 
Juſſit, & arbitrium litis trajecit in omnes. 


b Nicetas Acominat. J. 1. De Imper. Andronic. 


The King throws off the Odium, and denies 

To ſit ſole Judge upon ſo vaſt a Prize: 

But cites a Council of the Martial Peers, 
And to the general Vote the mighty Cauſe refers. 


c Franc. Lopez de Gomara Hift. Ind. Occidental. c. 95. 


d How the Power of the Ezyptian Kings was confined, ſee Diodor, Sic. I. 1. c. 71. Add. Plin. Nat. Hiſt. I. J. c. 22. 
in fin. & Solin. C. 66. Philoftratus (Vit. Apollon. Thyran. I. 3. c. 33s) reports, that the antient Conſtitutions of the wiſe 


Indians permitted the King to ſtay amongſt them but a ſingle Day at once. 
8 See what Neubof relates of the Empire of China, Deſcrip. Sin. C. 1. 


e Cap. 35 f Argonaut. I. 3. 
h Apophtheg. p. 174 B. 183. F. 


c Mr. BARBEYRACs NOTES on $ XI, XII 4 + Rn. 
1 Grotius, B. 1. Cc. 3. ſ. 16. Numb. z. is more worthy to be conſulted upon this, than the Places juſt mention'd: - 
x See Grot. B. 1. c. 3. f. 18. | | 
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Princes amongſt that People made it a Cuſtom, when they were admoniſh'd by Perſons celebrated for Wiſdom and 
ſhungigg Vice, or of purſuing Virtue, or of any Affair relating to the Publick Welfare, to receiv: count 


Goodneſs, of 


ties were to have been obſery'd. In ſuch Caſes every 


„ ſhould, by any Letter to them, command any fel, which ſuch a Senate offers the Prince, doth 0 
thing contrary to the Laws, they ſhould not nor oblige him by its own Force, or by any Au- 5 
< perform ſuch an Injunction, but ſhould take thority inherent in it ſelf, yet, it affords the 0 
it for granted that he had forgot himſelf a. Ground and Occaſion of an Obligation, by re- 1 
By this means too Princes often get rid of bold preſenting to the Prince after what manner he 5 
Petitioners, whilſt in appearance they grant the may truly diſcharge his Duty, in the Buſineſs at 0 
Requeſt, but at the ſame time know, that the preſent under Debate c. For ſo a Phyſician , 
Senate will cancel and reverſe it b. | cannot be ſaid to oblige a Patient by his own 3 
Vet, under this Conſtitution, if at any time Power and Authority; yet when he ſhews him 5 
the Prince poſitively inſiſts in having his Will what will conduce to his Health, the Patient is 2 
take place, and dothnot own the Reaſons, urged bound to follow his Preſcriptions by the Law of 5 
by the Senate, to be of ſtrength enough to per- Nature, which enjoins every one to take care of 1 
ſuade the contrary; the Senate cannot proceed his own Health and Safety. The ſame mult be 2 
farther in oppoſing the Prince's Power. For it ſaid of the Aſſemblies of the Eſtates in a Realm; hs 
is not ſuppoſed, that. he, in appointing ſuch a which ſerve only for a larger Council of the 10 
Council, intended to give up irrevocably his Prince, by means of which the Complaints of pri 
abſolute Right of governing, and of his own ac- the People, which are often neglected or ſup. an 
cord to make his Subjects Obedience only con- preſs'd in private Councils, may be brought to Fo! 
ditional, when he might have claim'd it without the Prince's Ear; who hath the Liberty of taking who 
any ſuch Terms of Reſtraint. The Senate what Method he pleaſcth for their Redreſs c. We 
therefore, in this Caſe, hath its Authority only It is well obſerv'd by Mr. Hobbes e, that unleſs _ 
by Commiſſion from the Prince, who may con-' we would rob the King of his Sovereignty, and Nu 
ſequently put a Stop to it, when he thinks fit: make a State with two Heads, ſuch an Aſſembly Thi 
Tho? indeed he ought not to think fit, unleſs on cannot undertake more Buſineſs than the King ths 
very extraordinary , Occaſions. But thus much hath propounded to them: Since the People can e 
may be done on the Peoples fide; when one chooſe their Deputies to other Intent, than is, in the as} 
King hath, by his own free Act, conſtituted ſuch  riting directed to them from the Sovereign, ex- ON 
a Senate, they may oblige his Succeſſors (by preſs d. For the ſame Reaſon, when the Sove- that 
an Oath, at their Admiſſion to the Government) reign ſhall declare, that nothing more at preſent by 
not to diſſolve it. 13 | remains to be propounded to their Debate, the ai 
A Senate thus form'd, and eſpecially if it be Body is diffoly'd. Yet they are allow'd, of their to f 
left in the King's Power to ſuppreſs it, doth not own accord, to inform the King of ſome Mat- Kin 
hinder the King from being abſolute. For when ters in the way of Addreſs and Petition. the 
we apply this Denomination to a Prince, we do But the Sovereignty may then properly be 1 
not preſume that he acts whatever he pleaſeth, term'd /imited, when the People at firſt conferr'd a 
according as he is led by the Blindneſs of Luſt, it on the Prince, under this Condition, that be- they 
or the Raſhneſs and. Inadvertency of Paſſion; fore he proceeded to the Exerciſe of certain * 
but only that he determines, by his own final Acts, he ſhould conſult the Aſſembly of the E. ee 
Judgment, all Matters belonging to the Com- ſtates, and that without their Conſent his De- ra 
monwealth : Which is very far from being incon- crees ſhould be of no Force. Yet ſtill we ought hes 
ſiſtent with a Neceſſity of hearin good Rea to leave it in the King's Power, to call this Aſ- nia 
ſon and found Advice. Hence, altho the Coun= ſembly, and to diffolve it' : As likewiſe to nan 
a Vide C. L. 1. te 19. I. 1. De Precib. Imperat. offerend. . b ide L. 10. t. 12. I. 1. C. De Petit. Bonor. ſubla. being 
22 by 3 I. 3. c. 4. pe 455. Gramond, Hit. Gall. /. „. Cc. Joh. Labardæ, H,. Gall. J. 3. P. 132, 133. theſe 
Ed. Pari. 1671. | 5 
c Add i Kings xii. 7, 8. Martinius in his Hiſtory of China (I. 5. c. 37. p. 122) relates, that the better ſort of "oy 


the Advice with bended Knee. Add. 1. 6. c. 1, p. 204, d See Grot. le 1. c. 3. ſ. 10. e Leviathan, c. 27, quen 

| x cc to $5, Mr. BARBEYRACS NOTE on 5. XII. muſt 
: *Tis worth the while to explain that Point a little, Let us hear Mr. Sidney upon it: The Power of calling and Reſe 

n diſſolving Parliaments, is not ſimply in Kings. They may call Parliaments, if there be occaſion, at times when ditins 
the Law does not exact ir. They are placed as Sentinels, and ought whe, he, to obſerve the Motions of the Ene- heh 
my; and give notice of his Approach: Bur if the Sentinel falls aſleep, negle&s his Duty, or maliciouſly endes tne le 
© yours to betray the City; thoſe who are concern'd may make uſe of all other means to know their Danger, and to rity, + 
*: preſerve themſelves, —The Conſuls, or other chief Magiſtrates in Rome had certainly a right of aſſembling and dil the C 

* miſſing the Senate: But when Hannibal was at the Gates, or any other eminent danger threatned them with De- happe 
ſtruction; if that Magiſtrate had been drunk, mad, or gain'd by the Enemy, no wiſe Man can think that Formal: 8 45 


an is a Magiſtrate; and he who beſt knows the danger, and 


* the means of preventing it, has a right of calling the Senate or People to an Aﬀembly. The People would, and cer appea 
* tainly ought to follow him, as they did Brutus and Valerius againſt Tarquin, or Horatius and Valerius againſt the De. Welf 


* cemviri; and whoever ſhould do otherwiſe, might for Sottiſnneſs be compar'd to theCourtiers of the two laſtKings 
* of Spain. The ftrſt of theſe, by name Philip the Third, being indiſpos'd in cold Weather, a Brazi:ro of Coals was 
brought into his Chamber, and plac'd ſo near to him, that he was cruelly ſcorch'd, A Nobleman then 
* preſent ſaid to one who ſtood by him, The King lurnt; the other anſwer'd it was true, but the Page whoſe 
: Office it was to bring and remove the Braziero was not there; and before he could be found, His 
* Majeſty's Legs and Face were ſo burnt, that it caus'd an Eryſpila of which he died. Philip the Fourth eſcap'l 
no better, who being ſurpriz'd as he was a Hunting by a violent Storm of Hail and Rain, and no 
Man preſuming to lend the King a Cloak, he was ſo wet before he Officer could be found who car. 
© ried his own, that he took a Cold, which caſt him into a dangerous Fever. If Kings like the Conſequences of 
* ſuch a Regularity, they may cauſe it to be obſery'd in their own Families; but Nations looking in the fir 
place to their own Safety, would be guilty of rhe moſt extreme Stupidity, if they ſhould ſuffer themſelves to be 
lach Ceremonies—The Law for annual Parliaments expreſly declares it not to be in the 
King's Power as to the point of their meeting, nor conſequently their continuance: For they meet to no purpoſe.: 


pPropo 


* 


Chap. VI. 


propoſe the Matters which are to be debated in 
it; unleſs we would give him the Name only 
and Shadow of a King, or would throw the 
Commonwealth into an irregular Shape. And 
altho' it be granted, that the Eſtates aſſembled 
may, of their own accord, lay before the King 
Conſiderations relating to the publick Safety, 
yet the Decrees which they form on ſuch heads, 
ſhall derive their Force from the royal Aſſent 
and Ratification. The Difference between ſuch 
a Body of Repreſentatives, and Counſellors pro- 
perly ſo call'd, is this, that although, in their 
Applications to the Sovereign, they both act in 
the lame manner by Reaſons and Advice; yet 
the Sovereign may reject the Reaſons of the 
latter, but not of the former. Nor ought the 
Prince to think it hard, if the Eſtates do ſome- 
times deny their Concurrence to what he offers. 
For he hath engaged himſelf by his Promiſe, to 
have always an Eye and Regard to the common 
Welfare, which in all Probability muſt be bet- 
ter underſtood, and more ſurely conſulted by a 
Number of ſele& Judges, than by a ſingle Man, 
The Prince therefore, in caſe his Eſtates ſhould 
thus happen to diſſent from his Opinion, muſt 
attribute the Misfortune to his own Inadvertency 
or Paſſions, or to the ill Fate of the Kingdom. 
"Tis an idle Fear which poſſeſſeth ſome Men, 
that by this means we ſhall put it in the Power 
of the Eſtates to preſerve, or to deſtroy the Com- 
monwealth, as they think fit. For *tis ridiculous 
to ſuppoſe ſo much Imprudence, either in the 
King, as that he ſhall be unable to repreſent to 
the Aſſembly the real Neceſſities of the King- 
dom; or in the Aſſembly, as that, when they 
ſee the Buſineſs thus clearly laid before them, 
they ſhall obſtinately betray their own Security, 
But this is certain, ſince the Perſons who firſt 
inveſted the Prince with a limited Sovereignty, 
cannot be preſumed to have been deſirous, ei- 
ther of overturning and deſtroying the Govern- 
ment, or of hindring, by their Acts and Cove- 
nants, the true End of civil Communities from 
being obtain d; it may hence be gather d, that 
theſe original Covenants and Agreements are 
always ſo to be interpreted, as that they may 
conſiſt with the publick Safety, and on no ac- 
count contradict and oppoſe it: And conſe- 
quently, that the Perſons thus covenanting 
muſt be ſuppoſed to have done all with this 
Reſerve in their Mind, that the Terms and Con- 
ditions, which they now ſettled, ſhould not in 
the leaſt prejudice the general Intereſt or Secu- 
rity, or cauſe a Convulſion or a Diſſolution in 
the Commonwealth. If then ſuch a Caſe ſhould 
happen, that the Covenants firſt entred upon by 
the People ſhould afterwards, in any Inſtance, 
appear prejudicial or deſtructive to the publick 
Welfare, it will be convenient, if the Matters 
ſhall admit of Delay, to propoſe them in an Af- 
ſembly of Eſtates. When this cannot well be 


they ma 


belonging to Sovereignty. 
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done, the King hath it in his own Power to 
correct, by Wiſdom and Art, thoſe dangerous 
Eſtabliſhments. And the ſame Rule will hold, 
with regard to the ſtanding Laws; which are 
now and then enjoin'd Silence by the ſupreme 
Law, the Safety of the People. Thus Ageſilaus 
commanded the Laws to ſſeep ove Day; that thoſe 
who had fled in the Battle of Leuctra, might have 
Leave to return, without the uſual Penalty — 
Diſgrace. In the ſame manner, the ordinary 
Courſe of judicial Proceedings is often hindred 
either by the Neceſſity of the Times, or by the 
Condition of the Parties offending; who per- 
haps, were they to be formally arraign d, muſt 
firſt be vanquiſh'd as Enemies, before they can 
be try'd as Criminals. Therefore Mr. Hobbes's. 
Poſition will not ſtand, without ſome Grains of 
Allowance, when he aſſerts a, That the Evil in- 

Nicted by publick Condemnation is not to be ftyPd 
by the Name of Puniſhment, but of an hoſtile Act. 
He ſpeaks Truth, in caſe there was no precedent 
Crime : But when the Offence is evidently 
proved, the Evil inflicted will be truly and pro= 
perly a Puniſhment, tho? the preſent poſture of 
Affairs hinder the Offender from being con- 
demn'd in the common Method of Juſtice. . 

XIII. But Mr. Hobbes ſeems inclin'd to allow 
no Diſtinction between ſupreme and abſolute 

Power; or rather to make all Power abſolate; 
that is, ſupteme. To whoſe Notions this gene- 
ral Remark may be applied, that what he 16 
crudely delivers, ſhould be limited with this 
Condition, So far as the End of civil Government 
will admit: As, for Inſtance when he ſays, that 
be, to whomthe Right of Puniſhing belongs ina Com- 
monwealth, may juſtly compel all Men to all things 
that he pleaſeth b. And indeed he himſelf inſerts 
this Reſtriction ; for he tell us, that by all things, 
he means, all things that are neceſſary tothe common 
Peace and Security <. And fo again, he obſerves; 
that there is connected with theRight of theSovereign; 


ſo much Obedience in the Subject, as the Government 


of a State neceſſarily requires. By the ſame Rule 


therefore, when he affirms d, that he, who bath 


in ſuch a manner ſubjected bis Will to the Will a 
Prince, as that the Prince may, without Reſtraint, do 
what he liſts; make Laus, judge Cauſes, inſlict Pu- 
niſhment uſe the Strength andRiches of the People at 
bis Pleaſure, and all this by Right ; bath certainly 
granted the higheſt Power of Sovereignty that can be 
given: We are to conſider, with what Purpoſe 
and Intention Men firſt applied their Minds to 
the conſtituting of civil States: And then we 
ſhall ſuppoſe no Perſon to have voluntarily 
transferr'd on the Prince any farther ee. of 
Power, than appears conducive to that End, in 
the Judgment of any wiſe Man: 'Lho? to deter- 
mine what is thus conducive according to parti- 
cular Circumſtances and Occaſions, doth not 
belong to thoſe who transfer their Right, but to 
him, on whom it is transferr d. The Sovereign 


1 continue to do the Work for which they meet; and abſurd to give them a Power of meeting. if 
they muſt not continue till it be done: For as Grotius ſays, * dat finem, dat media ad finem neceſſaria, the onl 
reaſon why Parliaments do meet, is to promote the publick Goo 


; and they by Law ought to meet for that end. 


They ought not therefore to be diſmiſs d, till it be accompilſh'd. Mr. Si4ney's Diſcourſe upon Government, 


C. 5. J. 6. & 9. in fn. 
Yyyy 


Chap. 3. Se&. 38. See the reſt of the Chapter. 
4 Leviath, e. 28. b De Cive, c. 6. ſ. 6. 


d Ibid. c. 6. ſ. 13. 
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therefore hath a Right of compelling the Sub ects 
to all ſuch things as he judgeth to be of any 
Conſequence to the publick Good. But to con- 
ſtrain them to that which is inconſiſtent with the 
Safety of the Commonwealth, or with the Laws 
of Nature, is what he ought not to entertain, 


even in Thought and Inclination. And if he 
ſhould engage in any ſuch Attempt, no doubt 
he tranſgreſſeth the proper Bounds of his Autho- 
1 | 
It may not be amiſs, if we here examine the 
Arguments alledg'd by the ſame Author a, by 
which he endeayours to make out, that it would 
be avain Deſign to introduce a limited Sove- 
reignty. For, in this Caſe, ſays he, The Aſſem- 
© bly, which preſcribed Laws to the future Prince, 
© had certainly an abſolute Power, at leaſt actu- 
© ally, or virtually. If then, the Aſſembly conti- 
© nues; or, proroguing it ſelf from time to time, 
© meets again at a fixt Day, and at a certain 
© Place; this abſolute Power remains ever as it 
© was firſt ſeated ; and ſo the Prince will not 
© have the ſupreme Authority, but will be a bare 
Magiſtrate. (And thus much we grant, if the 
Aſſembly thus meets by its own Right, and hath 
the Power of determining all kinds of publick 
Buſineſs, and of calling the King himſelf to an 
account.) But if the Aſſembly diſſolves it ſelf, 
© unleſs the State be diſſolv d with it, there muſt 
© be left ſomewhere a Power of puniſhing thoſe 
who tranſgreſs the Law; which cannot be done 
without abſojute Authority: This Clauſe we de- 
ny, as utterly falſe; and we have no better Opini- 
on of the Reaſon, on which he builds it: A Prince 
_ © (fays he) who hath ſo much Strength granted 
© him in rightful manner, as to enable him to 
© puniſh any Subject whatſoever ; enjoys the great- 
© eſt Power that a People can give. For the Weak- 
neſs of this Argument will eaſily be diſcover'd 
by any one, who reflects on the Deſign of civil 
Eſtabliſhments, and conſiders, that by ſubmit- 
ting their Will, and their Strength, Men do not 
turn themſelves into meer Engines, to move no 
otherwiſe than as they are drawn ; but that they 
only grant to another the Uſe of their Powers 
under a Condition; ſo as that they themſelves 
are to judge whether this Condition be made 
good, and if it be not, are at Liberty to retract 
what they gave. Alike abſurd is it to pretend, 
that there is not more Security againſt the Abuſe 
of Power in a limited, than in an abſolute, Go- 
vernment '. He who hath Strength enough 
to defend his People (as all wiſe Subjects muſt 
allow their Prince) hath not always Strength 
enough to 3 or to deſtroy them. The 
Commands of a General may work with 
Force upon his Soldiers, when he orders them 
vigorouſly to attack the Enemy : And yet they 
would be found very inſignificant, ſhould he 


2 De Cive, c. 6. /. 17. 
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b De Cive, ubi ſupre, c. 7.1. 16. 
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bid them turn their Swords againſt each other. 
On the whole he is a prudent Prince, who tho 
intruſted with an abſolute Sovereignty, yet in 
ſome Inſtances waves bis own particular Adyan. 
tage, when he finds the Subjects are not to be 
brought to a Compliance, without endangering 
the publick Welfare. But they are no leſs à 
prudent People, who well knowing what things 
would be inexpedient to their Conſtitution 
have, by means of fundamental Laws, put it 
out of the Power of Princes to conſtrain them 
in thoſe Inſtances. | 


XIV. Laſtly, it is incident to the ſupreme 


Power, that it may be enjoy'd, either fully, or 
under more or leſs Degrees of Diminution : And 
this chiefly belongs to monarchical Government. 
For ſome Kings poſleſs their Realm in the way 
of Patrimony, others in the way of Uſe only, 
not of Property ; and this either for the Terin 
of their own Life, or with the Power of tran. 
mitting it to their Poſterity under certain » 
Conditions : And othersare commiſſion'd to hold 
their Sovereignty only for ſuch a fix'd period of 
Time, which being once elapſed, their Power 
paſſeth away with it, and they return to the 
Condition of private Men. Indeed Mr. H bbes 
c. will have thoſe Monarchs likewiſe to be 
call'd temporary, who receive their Power for 
life, and affirms them to be properly no Mo- 
narchs, but only the Miniſters d of the Peo- 
ple. But it is contrary to the common Cuſtom 
of Speech, to call him a temporury Prince, who 
doth not lay down his Dignity, but with his 
Life: This Term being properly applied to thoſe, 
whoſe Authority expires at ſuch a certain and 
8 point of Time, not by Chance, but by 
Right. | | 

XV. But learned Men are not agreed to àc- 
knowledge any ſuch Thing, as a temporary 
Monarch. Grotius wiil have the Dictator, 
— the Rom ans, whoſe Power laſted but ſix 
Months, to have been truly a Monarch: Becauſe, 
ſays he, whil/t this Period laſted, le exercis d all the 
Acts of ſupreme Authority,with the ſame Right, as 
thoſe who are moſt juſtly and properly ſovcreigit 
Princes; neither could bis Atts be revers'd by any 
other Power. But we underſtand the Nature of mo- 
ral Things by their Operations,and conſequently thoſe 
Powers, which produce the ſame Effetts,ought to go 
under the ſame Name. 'Tho' the continuance of. a 
Thing doth not change the nature of it, 
yet there is no doubt to be made, but that a 
temporary Command is. in Dignity much in- 
ferior to one perpetual ; ſince Men are wont to 
reſpect thoſe with a much more ſolid Venera- 
tion, whom they apprehend to be incapable of 
returning to a private Condition, than thoſe 
whom in a little time they are again like to 
ſee on the ſame Level with themſelves. But 


eGo C1, 11. 


. Hobbes, c. 6. /* 13, ibid. Annotat. not excepting the Clauſe by which it is ſtipulated, that the Prince ſhall 
be of ſuch a Religion. See Mr. Hertius's Diſſertation de Superioritate Territoriali ; which makes part of the ſecond 
Tome of his Commentationes & Opuſcula, &c. Se&. 13. p. 217, &c. as alſo La Reponſe aus Queſtions d'un provincial, by 


Mr. Bayle, Tom. 1. p. 535, &c 


2 That is true (ſays Mr. Buddeus, in his excellent Diſſertation, entituled Juriſprudentiæ Hiſtoric Specimen, among bis 
Seletta J. Natur.) provided that the Nature of a thing has ſo cloſe a Connexion with the Continuance, that the change of the 


one neceſſarily takes away the other. Sett. 47. See his 43d SeQ&ion to the 480. 
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indeed, Bodinus a before Grotius, and many 
ood Authors ſince him, have ſhewn, that the 
Dictator was by no means a Monarch, but only 
an extraordinary Magiſtrate. Nor doth that 
Axiom ſtand on very iure Ground, 7% are the 
ſame Powers, which produce the ſame Fffetts : For 
it muſt be farther conſider' d, whether the Perſon 
exerciſeth this Power as properly bis 0m, or as 
delegated to him by others, to uſe in their ſtead. 
On which account, it is a Miſtake likewiſe in 
Crotius b, to rank thoſe Perſons in the Claſs of 
temporary Monarchs, Wi" during the Minority 
Kings or in the time of their Captivity, or Lunacy, 
are appointed Protectors : In as much ds th arenei- 
ther ſubject to the People, nor 1s their Power revoc a- 
ble, before the time fix d by Lad: For cheſe Go- 
vernors exerciſe the ſupreme Authority, not in 
their own Name, bur in another's ; and therefore 
can no more be term'd Monarchs; than we call a 
Cuardian the Proprietor of the Goods of his N ard. 
And then no Man, who is vers dein the Roman 
Hiſtory, will allow that the Dictator had all, 
and each preciſe part of the Sovereignty 10 
commitred to him together, as that during the 
fx Months Space he might exerciie it as he 
leas d. And as for what is urged, that his Acts 
could not be reversd by any other Power ; it is not 
abſurd to ſuppoie a Magiſtrate ſo commiſſion d 
and impower d, that, at leaſt in ſome certain At- 
fairs, there ſhall lie no Appeal from his Sentence; 
and yet he ſhall be no more than a Magiſtrate <. 
It is worth obſerving on this Head, that the 
Power of the Dictators, and of all other Magi- 
ſtrates appointed for a certain time, doth at that 
very Inſtant expire, and the Pertons do by 
Right return to a private Station ; and that 
therefore, whatever they do, after this preciſe 
point of Time, is look d on as a private Act, to 
which any Man may refuſe Obedience * ; tho, 
perhaps they ſtill bear the external Enfigns of 
Power. Hence to abrogate the Command of 


ſuch Repreſentatives, there is no need of a new 


Decree of the People; but, if they refuſe to re- 
ſign, the old Decree is {uſhoient to be immediate- 
ly put in Execution againſt them. For thoſe 
Rights, the Validity of which depends on a cer- 
tain ſpace of time as on a neceflary Condition, 
do ceaſe with the elapſed 'i'ime, without far- 
ther Proceſs : Bur in Controverſies about Rights, 
when the Quality of certain Actions is to be 
proved, there is need of long Debate, and of a 


formal Sentence. The reaton of which Diffe- 


rence is this ; there can be no Diſpute whether 
ſuch a point of Time is pais d, but whether an 
Action was good or bad, may be argued with 
Probability on both fides 5. 


2 De Republ. I. I. c. 8 b Chap 3. 511. 
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But it is by many thought impoſſible to 
give an Inſtance of temporary Sovereignty, if 
we {peak of ſuch Power as is properly ſupreme; 
and not conterr'd by Deputation. For what we 
read of Augufiirs e, that he would ſuffer his 
Empire to be granted him only for ten Years; 
and upon the expiring of that 'Term, renewed it 
again for ten Years more; was a meer Jeſt and 
a popular Cheat. Narbarzanes, in Q, Curtius f, 
hid the vileſt Treachery under the ſame ſpecious 
Propoſal: Put your Government, ſays he to Darius, 
into the Hands of another, ho ſhall bear the Name of 
a King, till ſuch a tie as be ſhall have driven the 
Enemy out of Aſia; and when his Victory bath ſecured 
the Kmgaomyet him reſtorè it to its proper Maſter. 
Let Beſſus enjoy the ſovereign Command, during this 
Functure; and when things are ſettled, let him deli- 
ver to yougthe lau ful Prince, that Power which he 
receiv'd only in Truſt g. In Nicephorus h we find 
Michael Pal: legs obliged by Oath to adminiſter 
the Government, till the lawful Heir and Suc- 
ceſſor ſhould be grown up, and then to reſign. 
ircely to him the '{hrone and all the Enſigns of 
Majeſty. Tho indeed his Oath was never kept: 
And for the Cor pact between Eteocles and Poly- 
ces, tiiat they ſnonid reign each a Year by Turns, 
this inſtance may calily be anſwered, by ſaying, 
that it was outrived only as an Expedient to 
Keep the Kingdom undivided ; each Brother thus 
poſleſſing the entire Command, tho' in an alter- 
nate Courſe i, 5 

XVI. As for that way of poſſeſſing Kingdoms; 
by which they are 1aid to be in the Patrimony of 
the Princes, we are firſt of all to obſerve, that a 
Man's Patrimony is nor, ſtrictiy ſpeaking, ſo much 
what he derives by Inheritance from his Parents; 
as what he enjoys with full Property or Do- 
minion, by whatever Means it came into his 
Hands. Hence, as Property is chiefly applied to 


Things ; 10 they too are eſpecially term'd patri- 


monial, in as much as they have no inherent 
Right, which might hinder the Poſſeſſor, either 
from imploying, or from abuſing them at his 
Fleafure. Afterwards Slaves came to be added 
to the Things or Goods, which compoſed the 
Patrimony of their Lords ; who challeng'd ſo 
abſolute a Right and Title over them, as to make 
the Servant not at all concern'd in his own Safety 
or Deſtruction, affirming the one and the other 
to be entirely the Maſter's Advantage and the 
Maſter's Loſs. And within theſe Bounds did the 
Fathers of Families confine Pratrimonies in the 
early Times. For as to the Right of governing 
their Wives and Children, thoꝰ this indeed be- 
long d to them, and to them alone; yet in as 
much as theſe near Relations were Perſons con. 


e Such were heretofore among the Romans, the Præfecti prætorio; 


upon which ſee a Relcripr of Crnſtrntine: A præfectis autem pretorio provecare nou finimus. Cod. Lib. vii. Tit. xlii. de 
Appellat. & Conſulr. Leg xix. fee alto 11. xlii, de Sentent lis prefet. pr.etor. & Digeſt. Lib. iv, Tit. iv. de Minoribas, Leg. 
XVii, xviii. The Bithops, who never fail'd to take the Advantage of the Indulgence of Princes to ſatisfy their 
own Ambition, obtain d chat Privilege of the Emperors Arcadius, Honoriss, and Theodeſius, with reſpe& to the 
Cauſes that were determin'd by them. Epiſcopal? jadicium ratum fit in omnibus, qui fe audiri a ſacerdotibus elegerint ; eam- 
que illorum judication? athibentam e reverentiam jubemus, quam veſtris deferre neceſſe eſt poreſlatibus, a quibus non licet pro- 


vocare. Cod. Lib. I. 7c. iv. 4e Epiſcopali Audientia, &c. Leg. viii. fee Geneſ.xli. 40, 44. 


d Vide Livy, I. III. c. 38. &c. D100. J. 5. 


k I -8-Ds g What we meet with in 


Died. Sic. (I. IV. c. 23, © 33;-) may be produced with a better Colour, for an Inſtance of a Kingdom in Truſt; 
i ide Euripid. iz Phœniſs. Statius Yes. J. I. 

Mr. BARBEYRACS NOTES on S. XIII. 

2 See Sidney upon Government, c. 2. f. 24. 


„„ 


b L. VI. 


t See Ron Antig. Rom. L. 7. c. 17. 


ſiderable 


! ÄP: 


. —— 
* > — 4 — = — * 
= you — — — — — —-t— 
5 — —— 5 — — — = 
* — 
— — OEPe SE HrIIy ec — Gee ä orgs - 9 — g 
* — * * * - 1 
— ů ͤ * 
p- 2 


704 


fiderable on their own account, they did not pre- 
tend to put them amongſt their Poſſeſſions, or to 
reckon them part of their Wealth and Eſtate 2. 
Nor are Men wont to ſet down their Learning 
and their Skill in the Liſt of their Fortunes, how- 
ever advantageous to them b : tho* many a 
Perſon by theſe Accompliſhments ſupplies, the 
want of real Poſſeſſions, and comes under that 
Character in Ovid c; | 


Ars illi ſua cenſus erat. 
— - His Art was his Eſtate. 


But when the Ambition of Princes began to 
rank, amongſt the chief Goods, a Power and 
Command over Men; and many of them 
brought it into a Cuſtom to maintain their own 
Pleafures and Vices at the Subjects Coſt ; thoſe 
Kingdoms came to be look'd on as Patrimonies, 
which the Sovereign had receiv'd a Power of 
alienating, as he ſhould think fit : 'This being 
eſteem'd the utmoſt Force of Property, and the 
very. Eſſence, in which a real Poſſeſſion did 
conſiſt *, Whereas other Monarchs, who had 
not obtain d ſo vaſt a Privilege, and ſo unbounded 
a Power over their Realms, were ſaid to hold 
them in the manner of Per ſona] Poſſeſſions, 
and rather to have the U/e of them, than the Pro- 
perty. Which Diſtinction ſeems to have taken its 
Riſe from the different ways of acquiring Go- 
vernment, eſpecially monarchical. For altho' 
no Prince can be lawfully conſtituted, without 


the Conſent of the Subjects, yet there are diffe- 


rent manners of exerting and applying this Con- 
ſent. So that, in ſome Caſes, the King confers 
a Benefit on the People, in taking them under 
his Sovereignty; in others, the King is highly 
obliged and indebted to the People, for advan- 
cing him to the Throne. Thoſe, who have 

wen a Prince juſt Cauſe of proceeding to Ho- 
Kility againſt them, in caſe they loſe the Day, 
may, by the Right of War, be deprived of all 
their Poſſeſſions, and of their perſonal Liberty 
itſelf Therefore, if Men under theſe Circum- 


ſtances are admitted toany 'Terms or Conditions, . 


they are to acknowledge it as the pure Favour 
at Mercy of the Conquerour : Who, tho' he 
leaves them to enjoy their Life and perſonal Li- 
berty, and their private Eſtates ; yet is ſuppoſed 
to challenge the Sovereignty over them in the 
fulleſt and moſt irrevocable manner, for himſelf 
and his Poſterity *. The ſame Claim is preſumed 
to be made by a Prince, who receives a People 
into his Protection, when they had otherwiſe 
been inevitably ruin'd d. Now the Effect re- 
ſulting from a Sovereignty thus obtain'd, is 
chiefly ſeen in this, that nor only the Condition 
of the Subjects depends entirely on the Pleaſure 
of the Prince; but that Prince may transfer 
his g Right of governing ſuch a Realm on 
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any Perſon, whom he ſhall chooſe ; and conſe. 


quently may appoint any Method of Succeſſion 


that ſhall be agreeable to his Judgment or Incli- 
nation. | | 

XVII. But where the Kingreceives his Crown 
from the Grant of the People, there each Perſon 
thus concurring is ſuppoſed to have reſery'q 
and ſecured to himſelf ſo much of his former 
Rights and Privileges, as is conſiſtent with the 
Nature of a civil State. And therefore, the 
Condition of the Subjects, under ſuch a Conſti- 
tution, rather depends on their own Choice, than 
on the Prince's Pleaſure. Yet rhey could not 
but find it neceſſary, to abridge themſelves of 
their natural Liberty in ſuch a Degree, as the 
Form of Government required, which they are 
now about to introduce. Farther, ſince in con- 
tering Sovereignty by a voluntary Act, Men 
are uſually prevail'd upon by the Conſideration 
of ſome peculiar Merit or Advantage in the Per- 
ſon, and therefore would not perhaps ſubmit to 
the Authority of another, as they are willing to 


yield to his; it follows, that according to the 


regular Courſe, the People are to determine on 
whom the Crown ſhall deyolve, after the Deceaſe 
of the King now elected. And here, if the Peo- 


ple ſhould not think it proper to conſtitute eveiy 


new King by a particular Election, it ſhall be in 
their Power to ſettle the Method of Succeſſion; 
and the Prince's Nomination ſhall, in this point, 
by no means hold good againſt their Act. Upon 
this account chiefly it is, that many Authors 
have affirm'd theſe Monarchs to bold their Realms 
jure uſufruftuario, by the Right of Uſeand Profit; 
as we have already hinted: In as much as by their 
own Pleaſure, and without the Conſent of the 
People, they can ſettle nothing, either in regard 
to the inward Frame and Conſtitution of the 
State, or to the alienating and transferring it 
on any Perſon We are by no means 
for extending the Compariſon farther between 
Princes, conſtituted by the free Grant of the 
People, and thoſe Perſons whom the civil Law 
terms Uſ/uſrutfuarii, Poſſeſſors of things with a 
Title only to the Uſe. And therefore we utterly 
diſlike the Aſſertion of Mr. Hobbes, which we 
meet with in his Book De Cive f; If, ſays he, 
the People, e er they departed from the Election of a 
temporary Monarch (that is, in his Notion, a Prince 
who receives the Government for Life) made a 
Decree to meet again at acertainTime and Place after 
bis Death; then, ſo ſoon as he ſhall happen to deceaſe, 
the Sovereignty returns in full to the People; not by 
any new AC of theirs, but ky the Right which they 
before enjoy d. For during that whole Interval, the ſu- 
preme Dominion was in the People, as to the Property, 
and only as to the Uſe and Exerciſe in that temporary 
Monarch. This Notion, if taken in the groſs Senſe 
in which it is deliver'd, we cannot but look upon 


2 Vide L. 5c, f. 17. J. 126. ſ. 1. D. De diverſ. Reg Jur. & 7; Jac. Godofted · & L. 9. f. 2. J. 33. D. ad. L. Aquil. 
- b Philo Jud. De Plantatione Noe, p. 224. C. Ed. Pariſ. The Painter reckons his Art, and every Mechanich the Myſtery of 
his Calling a kind of Inheritance or Fortune to him; not as an Earthly Poſſeſſion, but has a free Reward. For theſe Advan- 


tages, tho they do nat fall under Property, yet are highly beneficial to the Perſons who enjoy them. 


c Metam, I. 3. v. 588. 
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choſe which of his Sons he pleas'd, to be his Succeſſor. 


2 "Twas thus among the Jews, that the King 


See 1 Kin. i. 35. 2 Chron. xi. 20, 22. with Mr. Le Clerc's 


Notes thereupon. The reaſons urged againſt Patrimonial Kingdoms by Franc. Hortomann. OQuæſi. Illuſty, 1. are 
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as highly dangerous and prejudicial to all thoſe 
limited Princes, who are ordain'd by the volun- 
tary Donation of the People, and bound up to 
certain fundamental Laws. And the rather, 
becauſe, ſince he hath taken the Liberty to call a 
King ſor Life a femporary Monarch, others may 
with as much reaſon extend the Name to thoſe 
who receive the Sovereignty, with the Privilege 
of tranſmitting it by Inheritance, yet ſo as to 
keep it within their own Line and Family. Be- 
ſides, ſince Mr. Hobbes hath not determin'd how 


far he would ſtretch the Parallel which he uſeth, 


he may eaſily be intangled in a Train of very 

ernicious Conſequences. For ſince Property, 
conſider d in it ſelf, is a much more noble Right, 
than that of temporary Uſe ; ſome Men may, 
on theſe Principles, conclude that the People are 
ſuperior to the Prince, and have a Power of 
bringing him to Correction, in caſe he doth not 

overn according to their Pleaſure and Humour. 
On the like Score we ought to reject what the 
ſame Author lays down in his Leviathan e, that 
Hlectiue Kings have not the ſupreme Power ; that 
They, who have the Privilege of appointing a Suo- 
ceſſer after the Death of [he preſent King, do really 
hold the Sovereignty even in his Life time © ſince none 
have Right to give that which they have no Right to 
poſſeſs. For as to the Power of a Sovereign over 
his Subjects, it matters little what Proviſion is ſet- 
tled,or what Method agreed on, in Caſe of an Juter- 
reguum. And even when this Point is ſtated and 
determin'd by Law, the Subjects may nevertheleſs 


a C. 19. 
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belonging to Sovereign. „ 


yield a moſt ſtrict Obedience to the Prince, and 
be far from invading any part of the Sovereignty, 
or from thinking of a Succeſſor, or of à new 
Form of Government, during the Life of their 
preſent Maſter. And then, beſides, tis a very 
weak Conſequence to ſay, that becauſe an ele- 
ctive Prince cannot appoint a Succeffor at his 
pleaſure, therefore he hath the Uſe only, and not 
the Property of the ſupreme Command, and is no 
more than the Miniſter of a Power which reſides 
in others. For all the Power which, in this Caſe; 
continues in others, is, that upon the Deceaſe of 
the Prince, the Liberty of conſulting their ow 
Security, and of governing their Actions by their 
own Judgment, ſhall return to them. But for 
the maintaining of this Power, tis by rio means 
neceſſary ſo to break and divide the Sovereigri- 

ty, as to ſay that the , the Property or real 

Poſſeſſion reſides in the People, and the -, p74; 
only, or the Uſe, in the Prince. Since even in 
Cale of an abſolute Lord or Governor, when he 

is extinct, the Perſon who was under his Domiz 

nion falls again into the Liberty which Nature 
gave him, and the Force of which ſeems now to 

revive in him. Thus who for inſtance will 
pretend, that a Father hath only the I of pa- 
ternal Authority, becauſe upon his Death the 
Children are at their own Diſpoſal 2 Or that a 
Maſter hath only the ei, of the deſpotical 
Power, becauſe in caſe he die without Heirs, 
the Slave recovers his Liberty ? 
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CHAP, VI. 


Of the Ways of acquiring Sovereignty, eſpecially monarchical. 


t. The way of acquiring Sovereignty in demo- 
cratical States is uniform. 

it. In Ariftocracies and Monarchies various. 

ur How far Government may be ſeiz'd on by juſt 
Force. 

w. How far by unjuft Force. 

v. How a Perſon may be releasd from the Co- 
ernment of another. 

vi, Election, of how many kinds. 

vii. Inter-reguum, what, 

V:1'. And Inter- reges. 

ix Hobbes examin'd. 


INCE in examining how Sovereignty is ac- 
J quired, it muſt regularly be ſuppoſed 
before hand, that the Perſon who acquires it, is 
different from thoſe over whom he acquires it ; 
'tis manifeſt that the Queſtion before us is 
but little concern'd with Democracies; under 
which thoſe who command, and thoſe who obey, 
are diſtinguiſh'd by a moral reſpe& only, and 
not a phyſical. And though this Form of po- 
palar Government is ſometimes ſet up, upon the 
Expulſion of a King, or of the ruling Members 
in an Ariſtocracy; yet ſince ſtill the governing 


* The Caſe of poſthumous Ie in the beredis 


tary Line. 

xl, —— Succeſſion in a patrimonial King- 
om. | | 

x11; Of the ſame in the Kingdoms eftabliſh'd by the 
free Act of the People: And this either 

ſimply hereditary, © 

XIII. Or lineal, 

xiv. Or tranſverſe. TT | 

xv. Of the Fudge of Controverſies ariſing in 
the Gaſe of Succeſſion. 


and the governed Parties are the ſame, tis abſurd. 
to ſay, that the People have obtain'd the chief 
Command by a violent Courſe ; or that the Peo- 
ple have, by ſuch Force as properly belongs to 
Subjects, erected a Sovereignty over themſelves: 
In Democracies therefore (contr to what 
we ſee in Monarchies) the way of holding So- 
vereignty is ever one and the ſame. Yet theſe, 
as well as other States, ſometimes owe their 
Increaſe and Improvement to the Force of Arms; 
tho' never properly their Original; 
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II. In Ariftccracies there appears ſome Diffe- 
rence, with regard to the manner of obtaining 
the ſovereign Power. Not only becauſe, in 
fome places, this Form of Government was in- 
troduced by the voluntary Act of the People, 
and in others by Violence; but likewiſe becaule, 
upon the Deceaſe of any Member in theſe ru- 
ling Councils, the vacant Sear is filld up in 
ſome Places by Election; and in ſome again, 
Birth and Inheritance give a Title to the Ho- 
nour. But in Monarchies, this Difference of 
Acquiſition moſt viſibly diſcloſeth it ſelf. For 
tho' all Princes in order to legal Eſtabliſhment 
of their Authority have need of the People's Con- 
ſent, yet this Conſent is obtain'd ſeveral ways ; 
and even when the Sovereignty is conferr'd by 
the free Motion and Grant of the People, there 
is {till this Diſtinction, that ſome Princes are ad- 
vanced to the Crown by Election, others by 
Succeſſion '. | | 

III. The way of acquiring Sovereignty by 
Violence is uſually term'd Occupatio, or Seiſure 
: Which yet we muſt obſerve to be different 
from that by which we lay hold on things that 
want a Proprietor,and thus make them our own. 
For ſince, in things of this kind, there is no in- 
herent Right, which might cauſe them to be- 
long rather to one Man than to another ex- 
cepting the Determination of civil Laws) 
hence to obtain the Property of them, there is 
no need of a particular Title, but it is ſufficient 
barely to lay our Hands upon them, with a De- 
ſire of poſſeſſing them . "Sat ſince every Man is 
by Nature equal to every Man, and conſequent- 
be ſubject to the Dominion of others, there- 

e this bare ſeiſing by Force is not enough to 
found a lawful Sovereignty over Men, but muſt 
be attended with ſome other Title. When Grotius 


a therefore tells us, T hat of Things which properly 


belong to no Body, two are capable of Seiſure, Sove- 
reignty an Property; we muſt not underſtand the 
word Sovereigntyin the ſtrict Senſe, for ſuch as is 
exercis'd over Men; but for a Sovereignty over 
Lands, the Effects and Virtue of which amounts 
to this, That no Perſon ought to fix in ſuch a 
Lordſhip, or Diſtrict of ours, againſt our Con- 
ſent, or unleſs he will yield himſelf a Subject to 
us. For Men cannot be ſaid to belong to no Body ; 
he is bis own Man, who is not another's b. And on 
this account the ſame Author c truly remarks, 
That in caſe a Perſon dies without Heirs,his Servants 
regain their Freedom, and his Subjects are left to their 
own Fudgment and Diſpoſal ; inaſmuch as neither 


of theſe fall under the Right of Seiſure. But as 


for the Limitation which he adds, unle/s they vo- 
luntarily relinquiſh their Liberty; it might perhaps 


have been better omitted. For where can we 
find a Man, who will thus utterly wave and ab- 
dicate his Freedom? He may perhaps think it 
convenient always to be under ſome Maſter ; 
but he will likewiſe claim it as his Privilege to 
chooſe one Service rather than another. Such 
Occupancy then is a proper Means for the ob- 
taining of Sovereignty, as preſuppoſeth a juſt 
Cauſe of the Invaſion , and is confirm'd b 
the Conſent of the Subject, and by ſubſequent 
Articles and Covenants 6. For without theſe 
mutual Ties the Sate of Mar continues; and 
there can be no Fidelity or Obligation, and 
therefore no true Authority or Command. On 
which Score Horiius © ought to fall under 
Cenſure, when he aſſerts, That he who ſubdues ano- 
ther upon precedent Injuries and juſt Provocation, 
immediaiely cbtains a lawful Demiuion over the con- 
quer d Party, and needs not to wait for his Conſent. 
For how is it poſſible to deſcend from the Con- 
dition of War to that of Peace, without ſome 
intervening Compact ? Or how can Allegiance 
be due to him, who hath not purchas'd and 
receiv'd it by ſome certain Terms of Agreement? 
All the Advantage which the Conqueror in a juſt 
War gains in this reſpect is, that he lies under 
no Neceſſity of careſſing thoſe whom he hath 
ſubdued, and of winning their Conſent by Flat- 
teries or Intreaties, but may extort it by denoun- 
cing the ſevereſt Evils. And therefore Hornins's 
Argument comes to nothing, when he ſays f, 
That if the Conſent of the conquer d were, in this 
Calc, neceſſary,a lawful Conqueror could never gain 
Dominicu by Occupancy : Ju as much as the Oc- 
cupancy would be of no force, ſhould this Conſent of 
the conquer d be withheld. For ſince ſuch Occu- 
pancy ſuppoſeth the Victor to be ſuprerior in 
Strength to the vanquiſh'd, and therefore able to 
ſet before them any Pains orPuniſhments ; it can't 
but have ſo much Effect, as to hinder them from 
withholding their Compliance. Becauſe, as there 
is no Man who would not rather conquer than be 
conquer d, ſo every wiſe Man, when he finds him- 
ſelf worſted, will be glad to come off as cheap as 
he can, and will by no means think himfelf pre- 
judiced, in yielding a Conſent to the Victor's 
Sway ?, when without this he muſt have inevi- 
tably periſh'd. 1 0 

IV. But what ſhall we ſay in caſe the Dominion 
be ſeiſed by unjuſt Force ? As to this Queſtion, it is 
firſt acknowledg'd, on all Hands, that a popular 
State, or the Majority in ſuch a State, may, for 
the avoiding any grievous Evil (whatever be the 
occaſion which threatneth it) relinquiſh their 
preſent Liberty, and put themſelves under the 
Command of a ſingle Perſon, or of a ſelect Coun- 


| Mr. BARBEYRAC's NOTES on . II. and 111. 
This manner of acquiring Sovereignty by the Right of Succeſſion, rakes place in Kingdoms originally eſtabl iſli d 
by a forc'd Conſent of the People, as will be ſhewn hereafter in the 11th Section. | 


See above in B. 4. c. 6. the laſt Section. 
Book, 5. 21. 


2 Of this we ſhall treat in the Sixth Chapter of the Eighth 
3*Tis not only by this Ac of Clemency which the Victor ſthews to the vanquith'd, that he 


obtains a lawful Dominion over them. The Title of his eee, f is farther grounded upon the Reaſon, that 


the vanquiſh'd (having undertaken a War againſt him) upon prece 


ent Injuries, and a refuſal to give him that juſt 


Satisfaction which was due to him, have expos'd themſelves by ſo doing to the Fortune of Arms, and have tacitly 
conſented beforehand to whatever Conditions the Victor ſhould think fir to impoſe upon them. Our Authors 


Abrigment, De Offic. Hom. & Givis, I. 2. c. 10. ſ. 2. 
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b Xenophon. Cyrop. I. 4. 1. 59. Ed. H. Steph. Nothing is ſo much as our ſelves. 
d It was a wiſe Rule with the Tucas of Peru, to advance the Empire by the 


ſloweſt and moſt inſenſible Degrees, and rather to invite new Subjects by Clemency and Kindneſs, than to compel 


them by Arms and Violence. Vid. Garcil. de la Vega, Com. Reg. I. 2. c. rg. 


e De Civitate, I: % . 9. 1. 2 FE Ibid, 
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cil. And for the ſame reaſon, that a People ſub- 
jet to Kingly Government, may, to eſcape De- 
ſtruction, and when their Prince can no longer 
aſt or protect them, ſubmit themſelves to ano- 
ther. But all the ſtreſs of the Difficulty lies in 
this, that ſince Fear unjuſtly caus d invalidates 
a Covenant, and ſince he, who by his injurious 
Proceedings hath endamaged another, is ob- 
liged to make Reſtitution, how ſuch a Con- 
{ent of the Subject, as is extorted by unjuſt 
Force, can confer the Sovereignty in ſo lawful 
2 manner upon the Invader, as to give him Quiet 
of Conſcience in the Poſſeſſion. For what Hor- 
uus fays* is meer trifiing, That ſince the So- 
vereignty, which the Invader receiv d by the Conſent 
of the People, be did not take from the People, but was 
inveſted with it by GOD, therefore were it tobe re- 
for'd, it muſt be reſtor'd to GOD, not lo the People. 
But we ſhould rather conclude, that fince the 
People, as Hornius himſelf allows, have the 
Power of appointing the Perſon in whom the 
Majeſty ſhould be infuſed by God; therefore it 
is ſufficient, if the Oppreſſor reſtores this Power 
only to the People. For if the People do but 
recover the Privilege of marking out the Perſon 
who is to govern them by their own free Choice, 
they will not think themſelves much concern'd, 
whether the Invader retains the pretended Ma- 
jeſty he hath ſeiſed, or reſtores it to Heaven. Our 
Judgment on this Point is, that we ought firſt 
to conſider, whether the forcible Invader hath 
turn d a Democracy into a Monarchy, or whether 
he hath driven out a Monarch, and ſettled him- 
ſelf in his room. In the latter Caſe, the Obli- 
gation to Reſtitution doth not expire, till the 
expell'd Prince and his Heirs, who had a Right of 
fucceeding, are all deceas'd ; or till ſuch an unfor- 
tunate Prince hath quite abdicated, or relinquiſh'd 
his Claim to the Kingdom : And this he is pre- 
ſumed to have done, as by other Inclinations, 
{ if in a long courſe of time he hath made no 
Effort towards the recovering of his Crown a. 
And in the mean time, even whilſt the Invader's 
Title and Conſcience are both unſettled, the Al- 


| legiance, promis'd by the Subjects to him, holds 


ſtrong and omding ; provided they did not give 
it, till they had done all that could be requir'd of 
tem towards ſerving their old Maſter . As 
for the former Caſe, this ſtems the moſt proba- 


| ble way of determining it, to fay, that ſince a 


Nation may live in all reſpects as happy under a 


| Monarchy, as under a Democracy, "twill be 


ealy for them to digeſt the Los of their popular 


| Liberty, if their new Sovereign proves a good 
| Governor. And we may preſume, they are thus 
| fatisfied, when their quiet Deportment and long 
| Uſe ſeems to have reconciled them to the Alte- 


ration. As for the few Murmurers and Male- 
contents which remain, they are not worthy to 
fall under regard : Snce there will not want ſome 
of this uneaſy 'Temper in wor Form of Go- 
vernment, however freely and fairly conſtituted 
by the Community. But in cafe the Invader, 


after having made this Charge and Revolution 
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in the State, ſhould treat his Subjects in à wicked 
and injurious manner, we can ſcarce conceive; 


that they are by any intrinſical Obligation en- 


gaged to obey him. We muſt therefore grant 
Hornius b what he aſſerts without Proof, That 
it doth not belong tothe Nature of Sovereignty,to con- 
ſider what way it was obtain d; inaſmuch as at all 
times, and in all places it demands the ſame corre- 
ſpondent Obedience. For indeed, when a Perſon 
hath not —_ intruded into the Throne, by Force 
or Fraud, but likewiſe ſtill grievouſly oppreſſeth 
the People, and ſeems to make open and arbitrary 


Violence the Standard of his Reign ; this is. a 


Guilt which ſeems incapable of being purg'd by 


any Courſe of years, tho' Time in other Caſes 


be thought ſufficient to found a Right of Pres 
ſcription. For long Poſſeſſion is here nothing 
elſe but a long continued Injury c 2. 25 
V. To theſe Enquiries another may be added; 
by what means and at what times a Community 
which hath thrown off monarchical Goverii- 
ment, is confirm'd in its new Democratical 
Frame? In reſolving which Doubt different 


1 muſt be given, according to tlie dif- 


erence of the Caſes that may ariſe. Fit, then, 
if a City or Country hath on any occaſion whats 
ſoever diſcarded the Sovereignty it once ſtood 
under, and ſet it ſelf up for a free independent 
State, upon 1 that it hath tranſacted 
the Affair in a friendly manner with its former 
Lord, and hath by him been acknowledg'd for a 
free Commonwealth, it immediately commen- 
ceth ſuch, with the fulleſt Right of Liberty, and 
need not wait for the tedious Confirmation of 


Preſcription. and Uſe. Secondly, if a Sovereign 
hath upon juſt Reaſons been diveſted of his 


Power, the Liberty is preſently valid ſo ſoon as 


it is actually aſſerted; nor is there any Neceſlity - 
of its being either confirm'd by long Poſſeſſion, 


or acknowledg'd for lawful by the former Lord; 
except ſo far as this laſt Circumſtance may be a 
means of preventing all unjuſt Claims — quar- 
relſome Pretenſions for the future d. Thirdly; 
if the Conſtitution be alter'd by an unjuſt Re- 
bellion, the Liberty thus uſurp'd ſo long con- 
tinues unlawful, as the rightful Prince ſhall 
labour to reduce the Rebels to Obedience, or at 
leaſt by ſolemn Declaration ſhall proteſt and pre- 


ſerve his Right over them; till by long Acqui- 


eſcence and Silence he may be prefiim'd to have 
given up his Claim. Fourthly, if it ſo happen 
that a City or Se being in great Diſtreſs 
and Danger from an Enemy, ſhall in vain. beg 


the Aſſiſtance of its Sovereign, who is unable to 
afford any Shelter or Support, ſo as to be put on 


its own Defence, and oblig d to ſeek for Safety 
from its own Strength and Counſel ; we are of 
Opinion that the 1 of the ſaid Soverei 

doth expire, when for a conſiderable time the 
People have manag'd their own Affairs in a ſe- 
parate manner, and have no Intercourſe, or 
Communication with their former Governour : 
Inaſmuch as this manifeſtly argues a Dereliction or 
Deſertion on the part of the Sovereign. For 
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tho' a King, or a Commonwealth ſhould be forc'd 
by the moſt preſſing Neceſſity, thus to abandon 


a City or a Country under their Dorninion, to its 


own Care and Defence a ; yet fo ſoon as they 


recover out of that Neceſſity, they ought imme- 
diately to return to the Exerciſe of their former 


Sovereignty. Otherwiſe how can he pretend to 
be my Prince, who for a long time hath neg- 
lected every part of his Princely Office towards 
me, when twas in his power to have perfom'd 
it b? 
VI. The manner of acquiring Sovereignty by 
Election is, when a People already incorporated, 
or now about to incorporate, do, by their own 
free Choice and Judgment, deſign or nominate a 
certain Perſon for theſupreme Command ; who, 
upon receiving ſuch a Decree of the People, or 
of their Repreſentatives, together with the Pro- 
miſe of their Obedience, and having accepted 
the Offer, is thereby inveſted with the governing 
Power. Election is uſually divided into free and 
limited. By the former any Perſon, without 
Exception, may be deſigned, who either is at 
preſent, or probably will be hereafter, in all na- 
tural reſpects fit for Empire. By the latter no 
Perſon can rightly be pitch'd upon who is not 
of ſuch a Nation, or of ſuch a Family, or en- 
dued with ſuch a particular Qualification. But 
indeed, if we conſider the Right of Electing, as 
it radically and fundamentally inheres in the 
People, every Election will appear to be in it 
ſelf free. For tho' an Order may have been once 
made, excluding ſuch a certain kind of Men from 
the Crown ; yet nothing hinders but that this 
Order may be repeal'd and diſannull'd. But if 
the People devolve their Right of electing on a 


few Deputies, they commonly tie them up to 


certain Laws, defining the Conditions and Re- 
| ay to be conſider d in thoſe who are Candi- 

ates for the Sovereignty. In ſome Places the 
Government is conferr'd by a kind of Mixture of 
Election and Succeſſion : When the Crown de- 


ſcends, in courſe, to the Sons of the deceas'd 


Prince, yet ſo as that the Conſent of the Peo- 
ple, or of the Nobles, ſhall firſt intervene. Which 
Conſent is not a bare Ceremony, like that of 


* Inauguration, or of doing Homage, but hath the 


Force and Virtue of a negative Vote. As ſup- 
poſing a People to have firſt conferr'd the Go- 
vernment on the Author and Founder of the pre- 
ſent royal Family under this Condition, that 
he ſhould tranſmit it to his Deſcendents, pro- 
vided they appear d fit to receive it: In ſuch 
Kingdoms the People or the Nobles afſemble on 
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the Vacancy: of the Throne, not properly to 
chooſe a new Prince, but only to declare that 
they find no Objection in the Son to hinder him 
from inheriting his Father's Crown. 

VII. An Election may be made, either in a 
riſing State, now about to be ſet up, or in one 
formerly erected and eſtabliſn d. In the former, 
after the original Compact between the Mem- 
bers thus uniting, after a Decree paſs'd for 


the introducing of ſuch a Form of Government; 


the Community or the deputed Repreſentatives 
proceed to Election. Which being finiſh'd, and 
the Grant accepted, and a Covenant thereupon 
ratified between the Prince ele&, and the Peo- 
ple, there immediately commenceth a State per- 
fectly monarchical. But, in a Kingdom already 
eſtabliſh'd, it may happen that a Monarch de- 
ceaſeth before his Succeſſor is appointed ; and 
then the Nation is ſaid to ſuffer an Interregnum 
„ Now what Frame a State falls into during 
ſuch an Interval, may eaſily be apprehended, if 
we conſider what thoſe Bonds were which held 
it together, in its former more regular and per- 
fect Condition. Since then the Intrinſick Perſe- 
ction of the State, and the actual Exiſtence of the 
ſovereign Power, were both owing to the Iatter 
Compact between the Prince and People; it 
follows, that the Perſon in whom the Sovereignty 
properly reſided being extinct, the Kingdom ſinks 
into an imperfect Form, and is united only by the 
firſt antecedent Pact, by which we conceive the 
particular Members of the Community to have 
agreed to incorporate in one Society, Not but 
that this primitive Pact uniting the general Body, 
is during the time of an uerregnum 2 
ſtrengthen d and aſſiſted, by the Endearment of 
a common © Country, and that kind of Relation 
or Affinity which reſults from thence : Together 
with this Conſideration, that the Fortunes of 
moſt Men are fix'd and rooted in that particular 
Soil, and the Effects of others not eaſily to be 
tranſported or removed d. And this too is 
the reaſon why a Commonwealth, under an H- 
terregunm, holds more firmly together than an 
Army (eſpecially if compos'd of Mercenaries) 
when it hath loſt its General : Inaſmuch as the 
Perſons, who compoſe the latter Body, are ſuch 
as either have noproper Country, or elſe a Coun- 
try at a Diſtance. But now the wealthy part of 
a Nation, to preſerve and ſecure what they poſ- 
ſeſs, will be ever moſt forward in maintaining a 
good Agreement, and moſt induſtrious in re-eſta- 
bliſhing and ſetttling a Government. 


| Mr. BARBEYRAC'S NOTE on S. VII. 
See a Diſcourſe of our Author's, De Inter- regnis, which is amongſt his Academical Diſſertations. 


a Vide Liv. I. 3. c. 6. I. 23. c. 21. 


b Yide Liv. . 35. c. 16. 


c See a Diſcourſe of our Author's, 45 


Obligatione erga patriam, which is in the fame Work of his juſt now mention'd. 

d Lyſias contra Philon. Orat. 30. c. 2. p. 471. Thoſe who are natural Subjects, but yet of ſuch an Opinion, as to eſteem 
any Country their own where they can promote their own Intereſt and Gain, muſt certainly negle# the common Good of the 
State, to ſerve their own private Advantage : Since *tis not the Place where they were born, but the Fortunes and Riches they 
poſſeſs, which they look upon as their Country, and their deareſt Concern, Livy, I. 2. c. 1. well obſerves, That Brutus 


world have done the Roman Commonwealth a bad Office, if through a too eager defer 
the firſt Kings, before the Minds of that vaſt Multitude of People, which were gather'd t 


re of Liberty, he had driven out one of 
ogether from all Parts, had been engage1 


and united by the dear Pledges of Wives and Children, and by a kind of natural Affection to the Soil where they had ſo long 


taken Root. 


Antiphon, Orar. 16. Nor was it an eaſy thing for him to deſert the City; his Children and his Wealth being ſufficient 
Pleages for his Stay. Hence, as Plutarch remarks (in Mario, p.qo1. A.) the Romans choſe Men in their Army according 
to their Eſtates; theſe being Pledges and Securities for Fidelity, whilſt they ſeem'd now to have pawn'd or faked all they were 


worth. 
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Chap, VII. 
Tho we may, with Livy a, call a Nation, 
during an Interregnum, A State without Govern- 
ment, and as it were, an Army without a Gene- 
ral; "= becauſe Communities at their firſt uni- 
ting, before the Sovereignty hath been conferr d, 
either on a ſingle Man, or on a Council, ſeem 
to bear the Semblance of Democracies *; and 
farther, ſince it is natural that all Perſons upon 
the Deceaſe of him to whom they committed 
their Guidance and Safety, ſhould take Care of 
themſelves ; therefore an Juterregnum, regularly 
ſpeaking, hath the Appearance of a kind of 
temporary Democracy: At leaſt ſo far, as that 
the Conſent of the whole People is to determine 
all Points, both in regard to the Adminiſtration 
of publick Aﬀairs, and to the Creation of a new 
prince; unleſs they are more inclin'd to intro- 
duce ſome other Frame and Conſtitution. And 
yet it is not properly a perfect Democracy; in 
as much as no Decree hath * paſs'd to fix the 
Sovereignty in a Council of the whole People, 
by perpetual Right ; and becauſe the Laws and 
publick Inſtitutions are ſtill adapted to monar- 
chical Government. 'Tho' it may likewiſe hap- 
pen, that when a Kingdom conſiſts of very large 
integral Parts, as ſuppoſe of diverſe Nations, 
Provinces, or great Cities, it ſhall, in caſe of an 
Interregnum, appear like ſome collective or He- 
matical Form *. 

Hence tis evident in what ſenſe we are to ex- 
pound that Aſſertion laid down by Erotius b and 
others, T hat when a King dies without a Succeſſor, 
the Sovereignty returis to the People. 'That is, al- 
tho' during an nerreguum, the ſovereign Autho- 
rity may 10 far be ſaid not to be properly in the 
People, as that they have not receiv'd it in a for- 
mal manner, or by a perpetual Decree; FR they 
may in the mean time, either by themſelves, or 
their Delegates, exerciſe all thoſe Acts of Sove- 
reignty, which appear conducive to their Safety 
and Preſervation. For thoſe Authors are mani- 
ſeſtly in an Error, who aſſert, that upon the 
Extinction of the royal Family, the Se reiguty 
doth not return to the People, but only the 
Power of deſigning and chooſing a new King. 
As if, in the Caſe of an Interrægnum, the Perils 
were neceſſarily obliged to conſtitute another 
Monarch ! And as if they could not confer the 
ruling Power on a ſelect Council, and ſo make 
an Ariſtocracy ; or, eſtabliſh the preſent De- 
mocracy, for a regular and ſtanding Govern- 
ment | | 

VIII. But thoſe States have conſulted their 
own Peace in the ſafeſt manner, which to avoid 
the Inconveniences uſually ariſing from an Ju- 
terregnum, have ordain'd beforehand on what 
Perſons the chief Adminiſtration ſhall fall, when 
there happens to be a Vacancy in the Throne. 
And theſe, by whatever Names or Titles they 
paſs, whether of Interreges, Protectors, Regents, 
or the like, are temporary (or, as we may ſay, 


a L. t. ci 17. b L. 1. c. 3. f. 7. Numb. 2. 
d Add. Bod in. de Republ, 1. 3. c. 2. p. 417 


eſpecially Monarchical. 


e Vide 1. 2. & Liv. J. 1. c. 17. 


wo > 
proviſional) Magiſtrates,who, by the Authority of 
the whole People, are to perform during the pre- 
ſent Exigency, the Acts of the ſupreme Power; 
at leaſt ſuch as are neceſſary to hold the Commu- 
nity together; yet ſo as to be accountable for 
their Management to the People ; which account 
the new King doth, as in the Name of the Peo- 
ple, demand. 'The Power of theſe Officers, upon 
the Election of another Prince, or the ſetting 


up another Form of Government, preſently ex 


ires. 
; In thoſe Kingdoms where there are conſtant 
and aye Senates, yet ſuch as in the Life- 
time of the Prince do not hold the ſovereign 
Authority ; upon the Prince's Death, the Senate 
cannot, by any Tan Right, claim that Au- 
thority which before they wanted. Vet tis moſt 
convenient, that in caſe of an Interregnum, the 
chief Adminiſtration of Affairs ſhall for that time 
be delegated to them; as they were before im- 
ploy d by the King to aſſiſt him in his Counſels 
pr | his Cares. But then the Power which 
they exerciſe on this Occaſion, ſhall be ſuppoſed 
to be conferr'd on them by the Grant of the 
whole People. For whatever Authority they 
receiv'd from the King, as a Body of Magi- 
ſtrates, expires upon his dying without a Succeſs 
for c ; and if they are allow'd to proceed in the 
Exercile of their former Function, the Privilege 
is not owing to the Commiſſion of the Prince, 
but to the Favour of the People d. And there- 
fore they can hold their Power no longer than 
the Community pleaſeth; much leſs can they 
challenge a perpetual Sovereignty, or, by their 
own Authority, erect themſelves into an Ariſto- 
cratical Body, or a ſelect governing Council. 
For 'tis the Prerogative of the Community, to 
eſtabliſh what Frame of Government they think 
fit; unleſs they have, by Oath, obliged thems 
ſelves to avoid ſome particular Conſtitution; 
Dionyſius Halicarnaſſeus © reports, that when the 
frequent 3 of the Interreges diſpleas d the 
Romans, who ſeem'd thus to have brought a hun- 
dred Kings upon themſelves by getting rid of 
one, the Senate referr d it to the Judgment of 
the People to put the Commonwealth into the 
hands, either of Kings, or of annual Magi- 
ſtrates; as ſhould ſuit beſt with their Inclinati- 
ons. Tho' indeed we find the People returning 
the Complement, and leaving this Option to 
the Senate f. ä 
IX. To give farther Light to this Enquiry 
it may be worth our while to examine the Caſe 
which Mr. Hobbes g puts, and the Iſſue of his 
Opinion upon it. J, fays he, the People aſſem- 
bled deliver theSovereignty to one particular. Man to 
Hold, only during Life ; and when they baue ſo done, 
depart, without ordering any thing about the Place 
where they ſhall meet to make a new Election after 
bis Death; they will be no longer one compound Perſon, 
but a looſe independent Multitude: In which it ſpall bg 


c Vide Conneſtag. de Unione Luſitan. J. 3. p. 116. 
: f See the Hiſtory of 


the Interregnum in Poland, upon the Death of King Sigiſnund in Paul. Piaſec. ad Ann. Chriſti, 1632. 


8 De Cive, c. 7. ſ. 15, 16. 


Mr. BARBEYRAC'S NOTES on S. vin. 


See above in Ch. 6. S. 6. 


z Upon this ſee above in Chap. 5. S. 16. See alſo a Diſcourſe of our Author's 


De Stematibus Civitatum, which is amongſt his Academical Diſſertations. 
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10 Of the Ways of acquiring Sovereignty, Book VII. 


can never be true in this Senſe, that the People, 


lawful for any Man to meet and conſult with any o- 
thers, at any Time, and at any Place. Whence he 
concludes, that ſuch a Monarch is, by the Law 
of Gratitude, obliged to take Care that the State 
be not diffoly'd upon his Deceaſe; either by 
fixing acertain Time and Place, when and where 


as many of the People, as think fit, may meet 


and form an Aſſembly ; or elſe by nominating a 
Succeſſor, according as the Intereſt of the Com- 
monwealth, ſhall ſeem to require. Now here 
Mr. Hobbes 'is in a Miſtake, whilſt he thinks, 
© That the People, by departing from one Aſſem- 
© bly, without appointing the Time and Place 
© for another, do disband and ſeparate into a 
© diſorderly Multitude; applying it, as he doth, 
to thoſe who, in chooſing a King, have eſta- 
bliſh'd themſelves into a regular and perfect State; 
and not to thoſe who have it ſtill under Doubt 
and Conſultation, what State or political Syſtem 
they ſhall introduce. For when a Multitude 
come together on the laſt account, and depart 
without agreeing to meet again, tis plain they 
are diffoly'd re infecta, and conſequently remain 
in the ſame divided independent Condition, in 
which they were before. But they, who have 


once incorporated themſelves into a regular 


Commonwealth, and have ſubjected themſelves 
to a King, have fix'd all their Fortunes in this 
Seat, and cannot be preſum'd guilty of ſuch a 
Folly as to defire, that, upon the King's Deceaſe, 
the State ſhall likewiſe be extinct, and themſelves 
thrown into the natural Condition of Anarchy, 
not without manifeſt Danger of loſing the Secu- 
rity, which they enjoy under the preſent Eſta- 
bliſhment. Therefore, if they have not conferr'd 
the Sovereignty on the Prince, with the Right 
of Inheritance, or with a Power to diſpoſe of 
the Succeſſion as he ſhall think fit, they muſt be 
ſuppoſed, at leaſt, to have tacitly agreed, that 
immediately upon the Prince's Death they will 
hold an Aſſembly, either at the uſual Place, or 
where the Prince kept his Court. Nor will 
there be wanting, in a whole People, ſome Per- 
ſons of great Authority and Worth, whoſe In- 
fluence will be able to keep the Multitude in good 
order, and to bring them as ſoon as poſſible to a 
general Conſultation, for ſettling the Common- 


Wealth. Hence too it is evident, how far we 


are to admit of another Aſſertion of Mr. Hobbes 
a, that Ven a Monarch renounces and abdicates 
the Government for himſelf and Heirs, the Subjects 
return to their abſolute and natural Liberty. For it 


a Leviath. c. 21. 


on ſuch an Occaſion, relapſe into a confuſed 
Multitude, without any 'Tye or Relation to each 
other; but only that they receive an abſolute 
Right of liſting and diſpoſing themſelves anew 
under any Frame and Conſtitution. ! 
X. In hereditary Realms there ariſeth ſome 
Semblance of an Jzterreguum, when the King 
dics leaving his Queen with Child, or, at leaſt 
under probable Hopes of Breeding. Now by 
the Conſent of moſt Nations, a Right may be 
transferr'd even on un- born Heirs, ſo as to give 
them the juſt Title and Property, tho as yet 
incapable of the Uſe or Exerciſe b. But now 
whereas there is a proper Subject, in which the ſu. 
preme Authority reſides, there cannot be really 
an Interregnum. On which account neither the 
Minority, nor the Captivity of Princes create an 
Interregnum in the ſtrict Senſe of the Word. Yet 
as to the latter Caſe it hath been a frequent Pra- 
tice in the World, for the Relations of a Captive 
Prince to hold him for dead, and to proceed 
accordingly ; whereas they ought rather to ad- 
miniſter the Government in his Name, *till he 
ſhall return from his Impriſonment, or die un- 
der it ce. Now altho', before the royal Iſſue 
be brought into the World, it cannot certainly 


be known whether the Child will prove alive or 


dead, a Son or a Daughter (in Nations where 
the fair Sex is excluded from the Crown) yet 
till this Point is clearly determin'd by time, the 
People can by no means challenge ſuch a Right, 
as they obtain in a proper Interrægnum; but the 
Kingdom muſt, in the mean while, be govern'd 


in the fame Method as is wont to be obſery'd, 


during the Minority of a Prince d. 

XI. By the way of Succeſſion or Inheritance, 
the ſovereign Right which one Perſon hath ob- 
tain'd or receiv'd, is continued to his Poſterity. 
This Succeſſion * is appointed, either at the 
Pleaſure of the Prince, or at the Pleaſure of the 
People. Thoſe Princes who poſſeſs their 
Realms after the manner of Patrimonies, have a 
Right to diſpoſe of the Succeſſion, according to 
their own Inclinations ; and when they have 
once declared their Pleaſure in this Point, it 
ought no leſs ſtrictly to be obſerv'd, than the laſt 


Will of any Teſtator. And in this Caſe a King 


may divide his Dominions amongſt his Children 
by equal Portions, and without regarding the 
Difference of the Sex. Or if his legitimate 
Iſſue fail, he may tranſmit the Crown to his na- 


b Hence the Perſians, when their Prince Hormiſdas died, leaving his Queen with Child, 


proclaim'd the unborn King, and crown'd him too, by fixing the Diadem on the Royal Burtheri : Nay, they voted 
the Infant a particular Name, firmly believing it would be a Son. And this proved the great Sapores, fo renown'd 


in Story.  Azathias, I. 4. 10 


c Vide, Juſtin. J. 36. c. 1. Trebell, Poll. in Gallien. c. 1. We have a Story to this pur- 


poſe in Dion Caſſins, I. 36. Tyzranes, the Armenian Prince, had vaſt Treaſures, laid up in the fortified Places of So- 
phene: When Pompey demanded all his Wealth to be delivered up to him, by thoſe who had ir in Charge. their 
Anſwer was, That they would do nothing without expreſs Orders from their Maſters And when Tygranes, though a- 
gainſt his Will, commanded them to open the Caſtles, they ſtill refuſed ro comply, urging that the King laid this 
Injunction on them, not voluntarily, but through Compulſion. Vet they afterwards were oblig'd to deliver all 
up, when they found their Prince was ſeverely uſed, and thrown into Chains upon their Refuſal. Demerrius, be- 
ing made a Priſoner by Seleucus, commanded his Son, with his Captains and Friends that were at Athens and Corinth, 
not to believe his own Writing or Seal, when they ſhould be ſhewn to them: But to keep for Antigenus his Towns, 
and the Remains of his Kingdom, as if he were actually dead. Plutarch. in Demet. p. 914. D. 


d Vide Serran, Hiſt, Gall. in Philipp. Valeſ. ab init. 
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1 Vide Grot. I. 2. c. ). s. 12, 13. 


2 See Mr. Budde's Diſſertation de Succeſſione Pri mogenitorum, Sef, 22. &c. and 


alſo that De Teftamentis ſummorum Imperantium, & ſpeciatim Caroli. II. de Hiſpan. Reg. C. 1.1. 21, Cc. ſee likewiſe 


138, &c. 
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Sidney upon Government, C. 3. J. 18. and Tom. V. of the Reponſe aux Queſtions d'un Provincial by Mr. Bayle, p. 


tural 


Chap. VII. 


tural a, or to his adopted Son; nay, if he 
thinks fit, to one no way related to his Family 
b. But when ſuch a Monarch hath made no 
Proviſion about the Succeſſion, it muſt then be 
conſider'd, what Perſon the common Courſe and 
Order of Nature calls to inherit the Throne. 
For though the Prince, in his Life- time, did nei- 
ther by Teſtament, nor any other way, ſignify 
his Reſolution in this Affair; yet we muſt pre- 
ſume, that he did by no means deſire the State 
ſnould upon his Deceaſe fall into Anarchy; 
common Humanity not ſuffering him to leave 
his Subjects in a Condition of Miſery and Ruin. 
Eſpecially ſince, if he purpoſely declin d to make 
a ſuture Settlement, it had been eaſy for him 
to have given the People Notice; ſo that, upon 
this Intimation they might have agreed on ſome 
Expedient for their own Security. Beſides, we 
ought in Reaſon to ſuppoſe, that Princes, as 
well as other Perſons, are unwilling that the 
Rights or the Poſſeſſions, which they have ac- 
quired, ſhould at their Deceaſe, either be im- 
bezel'd, or left as it were to the firſt Taker ; 
but that they would have them devolve entire to 
their deareſt Friends. Therefore when ſuch an 
Omiſſion happens in patrimonial Kingdoms, the 
fame Order is to be obſerv'd as in private Inhe- 
ritances ; except ſo far as the Diſpoſition and 
Safety of the Nation made it adviſeable to recede 
from that Method. For although tis very likely, 
that a Father bears an equal Affection towards all 
his Children; yet if he be wiſe, he will ſo far 
moderate and reſtrain it, as not to weaken the 
hereditary Eſtate, on which the Security and 
Honour of a Family in a great meaſure de- 
pend : and he ſhall be preſumed to have taken 
this Reſolution, if he hath not expreſſy declar'd 
any thing to the contrary. From theſe Conſi- 
derations it follows, that ſuch a Prince as we are 
now ſpeaking of, is deſirous to have the monar- 
chical Frame of Government preſerved after his 
Dearh ; in as much as he ſhew'd his Approbation 
of it by his own Example, and did not after- 
wards reverſe, or alter it, by his Word or Deed. 
And farther, ſince Men are naturally inclin'd to 
wiſh beſt to thoſe, from whoſe Succeſs ſome 
Honour and Glory is reflected on themſelves, 
rather than on others ; and fince the Power of 
Children caſts the brighteſt Glory on Parents 
afrer their Deceaſe ; ir muſt be concluded, that 
a Father is more heartily concern'd for the Hap- 
pineſs and Greatneſs of his own Iſſue, than of 
Strangers. If he had any other Deſign, he ought 
in expreſs manner to have declared it: ſince, 
commonly ſpeaking, we do not ſuppoſe a Man 
to have been ſo little Maſter of his Wits, as to 
deprive his Children of 1o fair an Advantage, 
and to leave it, as it were, on purpoſe to create 
Quarrels and Diſputes. But Mr. Hobbes is in the 
wrong, when, amongſt the Tokens which a 
reigning Prince may give of his Reſolution not 
to tranimit the Crown to his Family, he reckons 


belonging to Sovereignty. 
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c for one, Jong Cuſtom, In as much as he who 
© lays nothing about his Succeſſon, is ſuppoſed 
to conſent to the ordinary Cuſtom of the Kings 
dom; which Cuſtom, whether it derives its 


© Original from the primitive Founder of the 


© Race, or from any of his Proſterity, hath in 
time paſs d into the Force and Authority of a 
fundamental Law. But the Enquiry which 
we are now upon is, What Order is to be ob- 
ſerv d in the Succeſſion, when it is neither de- 
term ind by the Appointment of the laſt Prince, 
nor by the Law or Cuſtom of the Nation? To 
proceed then, our ſilent Monarch muſt be _ 
lumed to deſire, not only that the Kingdom ſhall 
preſerve its regular Frame, that is, that the So- 
vereignty ſhall not be divided into Shares a- 
mongſt his Sons, or near Relations, nor yet 
held in Common by them all, with equal Pow- 
er; but likewiſe that the State ſhall not be part- 
ed into diſtin&t Governments, and many Kings 
doms introduced inſtead of one : In as much as 
either of theſe Alterations would draw after it, 
not only the exceeding great Hazard and Detri- 
ment of the Realm, but alſo the utter Convul- 
ſion of the royal Family. 'The next thing which, 
in this Caſe, muſt be preſumed to have been the 
Will of the Monarch, is, that notwithſtanding 
the Prerogative of Age, his Sons ſhould be pre- 
ferr d before his Daughters; becauſe Men are, 
for the moſt part much fitter to command, and 
the Government of Women is generally attend- 
ed with a long Train of Inconveniences, which 
mult needs be increas'd, if the Brothers are to be 
{et aſide to make room for a female Sovereign. 
Another thing to be taken for granted on theſe 
Occaſions mult be, that amongſt Children of the 
{ame Sex, the eldeſt is to be advanced rather 
than any of the reſt : and this not only, becauſe 
he is judg'd to excel the younger in Wiſdom, 
as well as in Years, but becauſe, if we conſider 
them with Relation to the Father, all Brothers 
are equal: And were the Crown to be beſtow'd 
on the moſt worthy of them, they could nor 
avoid falling into irreconcileable Differences and 
Contentions. A famous Inſtance of which Truth 
we have in the Revolutions, that not long ſince 
happen'd in the Empire of the Mogul, deſcribed 
at large by Monſieur Bernier. Toprevent there- 
fore all ſuch Confuſions, it is the beſt and ſafeſt 
Method to follow the Order of Birth, which 
is embraced by the univerſal Agreement of all 
Nations, as a Rule which Nature her ſelf ſeems 
to have preſcribed d, Yet here it will be ne- 
ceflary, that the eldeſt Son, who is thus pre- 
fcrr'd to the Crown, take effectual Care for the 
honourable Subſiſtence and Support of his young- 
er Brothers. But that he ſhould be obliged to 
make their Fortunes as large, as if the Kingdom 
were to have been divided into equal Shares, is 
both needleſs and indeed impoſhble. For let us 
ſuppoſe four Brothers; whence can the elder, 
who is to fill the Throne, procure ſo much 


2a Thus Alphonſus, King of Arrazon, gave the Kingdom of Naples, which he had conquer d, to his baſe Son Ferdi- 
aand : whereas others prerended, that it ought to have been united to Arragon, by the Arms and Wealth of which 


Nation it had been ſubdued. Guir:ciardin. 


b Add. Juſtin. J. 41. 4. 5. u. 10, where Phraates leaves the Parthian Empire to his Brother Michridates, all his own 


Children being excluded. 
C De Cive, c. 9. f. 15. 


1 Add. Xenophon. Cr. I. 8. p. 139. Ed. H. Steph. in Cyrus's Jaſt Speech. 
| 2 2 2 2 2 Trea- 


"il 


712 Of the Ways of acquiring Sovereignty, Book VII. 


Treaſure to pay the Portions of rhe, reſt, as ſhall 
be equal in Value to three Parts of the Realm 


a 2 If, in Monarchies of this kind, the Prince 


dies without Iſſue, his Brothers or Siſters are to 
ſucceed; and upon Failure of theſe, the next in 


Blood to the deceas d _ 3 with due regard 
Se 


ſtill to the Prerogative of Sex, and of Age. 
Nay the Government may, at length, devolve 
to thoſe who were actually related to the laſt 


Poſſeſſor, tho of a different Blood from the Au- 
thor of the regal Line. And this, not only, if 


the deceas d Prince thus declared his Will, but 
if, by the Cuſtom of the Country, the ſame 
Method of Succeſſion obtains in private Inheri- 


tances: for then, we muſt ſuppoſe, that the Prince 


would have the Cuſtom hold in regard to his own 
Prtrimony b, as well as to thoſe of others, when he 
hath made no expreſs Diſpoſal to the contrary. 
Mr. Hobbes ſeems to have carried this Point a 
little too far, when he tells us c, By the ſame 
way as the Sovereignty deſcends, the Right of Suc- 
ceſſion likewiſe deſcends : For in caſe the eldeſt Son 
dies before his Father, be ſhall be ſuppoſed, unleſs 
the Father bath made any other Settlement, to tranſ- 
mit the Right of Succeſſion to bis cum Children; and 
therefore the Nephews and Nieces ſhall ſooner come 
into the Succeſſion, than their Uncles by the Mothers 
(he means by the Fathers) fide. It cannot in- 


deed but be acknowledg'd, that this Right of the 


Children to repre/eut their Father and come into 
his place, looks very fair and equitable d; and 
that his untimely Death ſhould not be the Cauſe 
of a new Loſs and Prejudice to them, ſeems to be 
but a reaſonable Favour. And yet, ſince the 
Son, during the Father's Life, hath not a full 
Right to the Inheritance, but only a juſt Hope 
and Expectation; and ſince it doth not appear, 
that this bare Hope can be ſo well tranſmitted to 
Children, as the Right it ſelf might be ; we may 


vwith more probability conclude, that by the meer 


Right of Nature the Nephews have not the Pre- 
cedency of their Uncles ; unleſs their Title is 
ſtrengthen'd and ſupported by the Laws or Cu- 
ſtoms of the Kingdom e. 

XII. But in Kingdoms which were firſt con- 
ſtituted by the voluntary Act of the People, the 
Order of the Succeſſion doth likewiſe original- 
ly depend on the Peoples Will. And if they 
expreſly confer on the Prince, not only the So- 
vereignty, but likewiſe the Right of nominating 
his Succeſſor (which is ſeldom done, unleſs upon 
a very extraordinary account) then he ſhall 
leave his Crown to whom he pleaſeth. But, if 
the People themſelves ſettled the Succeſſion, they 
either were willing to have it paſs in the uſual 


4 Add. Bœcler ad Grot. I. 21 c.7.5. 13. 
d See above in B. 4. c. 41. ſ. 12. 


b V. Grot. L. 2. c. 7. ſ. 11. n. 2. 
e Add. Bodin. de Repub. I. 6. c. 5. p. 144. Cc. 


way of other Inheritances, ſo far as that Method 


can conveniently be applied to Kingdoms; or 
elle they appointed a particular Courſe, by 
which it ſhould be regulated and determin'g. 
Now the Safety of the State requires, that the 
Succeſſion of a Kingdom, ſimply Hereditary Cox 
where it is barely appointed that the Crown 
ſhall paſs from each Prince to the next of his 
Kin) ſhould vary from the Order and Method 
of private Inheritances f, chiefly in the follow 
ing reſpects. Fr/?, That the Kingdom ſhall nor 
be divided amongſt ſeveral Brothers, or other 
Joint-heirs 2, equally diſtant in Blood from the 
deceas'd Prince. In as much as this Prohibition 
is highly conducive to. the Agreement of the 
Subjects, and to the Support of the Nation and 
Government. Secondly, That the Succeſſion ſhall 
ſtop at thoſe Perſons who are deſcended direct- 
ly from the Monarch; and not paſs to the col- 
lateral Line, much leſs to the Degrees of Affini- 
ty b. For the People, by their primitive 
Grant, deſign'd only to confer the Kingdom on 
ſuch a Perſon and his Poſterity ; upon Failure of 
which they again recover the Right of ſettling 
the Commonwealth, as they For a convenient, 


Thirdly, That no Perſon ſhall be capable of c- 


ceeding, but ſuch as are born according to the 
Laws of the Country. By which Caution are 
excluded natural or baſe Sons, however they 
ſtand in the Father's Affection, who may perhaps 
equal them to his legitimate Iſſue. For in 
thoſe Nations at leaſt, which have any Honour 
or Spirit, ſuch Men muſt lie open to Contempt, 
whoſe Mothers were not thought worthy of le- 
gal Matrimony, and were uſed rather for occa- 
ional Inſtruments of Pleaſure, than for agreca- 
ble Companions of Life. Beſides, ſince the La- 
dies of that Profeſſion are ſeldom famous for Con- 
ſtancy and Fidelity, and fince they want the 
Advantage of a fix d Cohabitation, it cannot fo 
very certainly be known, whether the Prince 
be really the Father of this unworthy Progeny, 
which they chargeupon him. But now tis high. 
ly expedient, that the Perſon of a King ſhould 
be awful and venerable, and as little as poſſible 
expoſed to Controverſy and Doubt 3. For 
which reaſon, tis the Caſtom in ſome Nations 
for the Queen to be deliver d in an open Cham- 
ber, to take off all Suſpicion of a ſuppoſititious 
Birth. And we read that Queen Confiance, Mo- 
ther of Ferdinand the Second, was brought to 
Bed of him, when ſhe was paſt Fifty Years old, 
in a Pavilion erected in a moſt publick Part of 
the City, before a large Aſſembly of the Nobi- 


lity of both Sexes k. Adopted Sons come like- 


© De Ci ve, c. 9. ſ. 19. 
f V. Grot. d. J. ſ. 14, &ts 


S This is a Remark which the Hiſtorian Juſtin attributes to the Soldiers of Dionyſius, Tyrant of Sicily, who after 


the Death of that Prince, advanced to the Throne a; 
U 


locum ejus Milites maximum Natu ex filiis ejus, nomine Diony 


rus his Eldeſt Son. Extincto in Sicilia Dionyſio Jyrauno, in 
m ſuffecere ; & nature jus ſecuti, & quod firmius futurum eſſe rig- 


num, ſt penes unum remanſiſſet, quam ſi portionibus inter plures filios divideretur, arbitrabantur. Juſtin. Lib. XXI. Cap, 1. 


h Add. Becler 2d Grot. I. 2. c. 7. f. 15. 


i See a famous Inſtance of this in Martinius Hiſtory of China, 


1. 6. c. 1. p. 202. When Perſeus and Demetrius diſputed which ſhould ſucceed Philip, it was urged on behalf of 


the latter, that although he was the younger of the two, 
Mother was only a Miſtreſs of the King's : and thar, for 
Philip in his Body, whilſt Demetrius exactly reſembled his Royal Father, Livy,1. 39, c. 53, Add the Story of Ferdi- 


nand King of Naples in Paul, Jove Hiſt. Neapol. I, 2. 


* he was born in honeſt Wedlock, whereas Perſeus's 


vidence of this Diſtin&tion, Perſeus had no Mark of 


k Pandulf Collenut. Rer. Neapol. I. 4. 


viſe 
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Chap. VII. 
wife under this Rule or Exclufion ; as well bes 
cauſe to. be deſcended from the true regal Line 
makes a Prince more reſpected, and fills the 
Subjects with better Hopes, that he will reſem- 
ble his great Anceſtors, no leſs in Virtue than in 
Blood ; as becauſe the People originally con- 
ferred the Crown on the immediate Race of the 
firſt Poſſeſſor; deſigning, when that ſhould prove 
extinct, to reſume the Power of ſettling the Go- 
vernment for the future. But allowing Adoption 
to give a Right to the Kingdom, this Power of 
theirs might be for ever foreſtall d and eluded. 
Hurtbiy, That in the ſame Degree of Kindred, 
whether amongſt the Children or the Grand- 
children of the laſt Monarch, the Males ſhall be 
preferr d to the Females, tho* the latter happen to 
be their Superiors in Age a. Hiſthiy, That in 
the ſame Degree, and the ſame Sex, the Advan- 
tage ſhall be given to the Elder b. Lafly, The 
Succeſſion of ſuch Realms differs from the Courſe 
of vulgar Inheritances in this, that altho* they 
are deliver'd, as it were, from hand to hand, and 
do not devolve to a new Poſſeſſor, till the Death 
of the former ; yet of theſe Perſons, the one is 
the Occaſion only, and not the proper Cauſe of 
tranſmitting them to the other ; whereas com- 
mon Inheritances paſs to a ncw Proprietor by 


the Right, and Will, and the Favour of the If. 


For *tis not the Pleaſure of the Prince, under 
thele Governments, which beſtous the Crown 
on the next Wearer ; but it deſcends in the royal 
Line, by virtue of the original Act and Conſti- 
tution of the People. And for the ſame reaſon 
it is not neceſſary, that the Prince who ſucceeds, 
thou zh the neareſt in Blood, ſhould take upon 
himſelf the private Affairs, Incumbrances, and 
Debrs of the deceas'd. But, if he thinks fit, he 
may take Poſſeſſion of the Kingdom, and refuſe 
the Inheritance of the private Patrimony *, 


to which that nobler Right of the Crown is by 


no means inſeparably united; but is of it ſelf an 
entire, diſtin, and tranſcendental Inheritance. 
For the People muſt be ſuppoſed willing to have 
the Crown — Ja by a clear and unqueſtion'd 
Title ; but as for the peculiar Eſtate and For- 
tune of the Prince, they are not in the leaſt 
concern'd or affected with it. Beſides, it might 
prove a Burthen to the Nation, were the royal 
Heir, at his Entrance on the Government, ob- 
liged to diſcharge ſuch Debts as his Predeceſſor 
perſonally contracted ; ſince in Caſe the private 
Patrimony would not hold out, the Deficiency 
muſt be ſupplied by the publick Stock. To 
conclude, the chief Reaſons which move any 


2 Ad. Bœcler ad. d. J. Grot. 5. 17. 


eſpecially Monarchicat. 


Tit 


People to eſtabliſh ſuch an Order of Succeſons 
as we have been all along deſcribing, ſeem td 
be theſe: That the Throne may be filfd without 
any Controverſy or Doubt; and the Inconve- 
niences of new Elections avoided : that the 


Splendor of the Prince's Birth may increaſe his 


Reipect, and his Race and Education give the 
Promiſe of more illuſtrious Virtue; and that the 
reigning Monarch may ſtill govern the King= 
dom with more Vigilance, and defend it with 
more Courage, whilſt he js to deliver it down 
to thoſe Perſons, who on the Score of natural 
Affection, are the deareſt to him in the World c: 
XIII. But fince, in this way of Succeſſion; 
which we call ſimply bereditary, it may eaſily bap- 
pen amongſt Perſons, far remov'd from the Au- 
thor of the Race, that it ſhall not be clear! 
known which of the many ought to be preferr'd; 
if the Crown fell thus abſolutely to him who 
was next in Blood to the deceas'd Prince; e- 
ſpecially ſince the Favour of Repreſentation (or 
of letting the Children repreſent their Parents in 
Right) quite vaniſheth in theſe diſtant Degrees: 
to prevent any ſuch Controverſy, many Nations 
have introduced a more accurate Succeſſion; 
which they term lineal . Now according to 
this, all the Deſcendents of the royal Founder 
are conceiv'd to form a Number of perpendicular 
Lines, each of which approacheth nearer to the 
Throne, according as the Perſons, in the ſame 
Degree, ſtand poſſeſs'd of thoſe natural Ad- 
vantages, the Prerogatives of Sex and of Vears. 
And the Kingdom ſhall not paſs into another 
Line, till the former is quite exhauſted and ex- 
tinct. It is needleſs therefore for perſons in this 
Lift of Succeſſion, to ſhew in what Degree they 
are related to the laſt Poſſeſſor, or to appeal to 
the Right of Repreſentation; but according as they 
are born, the Law gives them a perfect Right of 
inheriting, in their proper Order: which Right; 
tho' they ſhould happen themſelves not to wear 
the Crown, they tranſmit in the ſame Order to 
their Children. Here then the firſt regard is to 
be ? os to the Children of the deceas'd Prince; 
and not to the living only, but to the dead; 
incaſe they have left Iſſue in any Degree what- 
ſoever ; for ſuch Iſſue ſhall exclude all others; 
if their Parents were the neareſt lineal Heirs : 
yet ſo as ſtill to allow, in the ſame Degree of the 
ſame Line, a due Preference firſt to the Advan- 
tage of Sex, and then to that of Age. (For that 
the bare Prerogative of Age ſhould out- weigh 
and overrule the Prerogative of Sex, can per- 
haps be inſtanc'd in no Example of Hiſtory.) If 


b Thus Perſeus urgeth againſt his Younger Brother Demetrius, Com- 


petitor with him for the Crown, That he endeavour'd to invert the Order of Age, of Nature, of the Cuſtoms of 


Macedon, and of the Laws of Nations. Livy. 1.40. c. 11. 


c The Perſians had a very extraordinary Cuſtom, 


by which One ey'd Pertons, and thoſe who labour'd under any other Corporal Blemiſh were excluded from the 


Crown. Procop. de B. Per}. I. 1. c. 11. 


Mr. BARBEYRAC'SNOTESon&. x1, and x11, 


This is Grotius's Opinion, Lib, II. Cap. VII. Sec. 19. Gronovius in his Note upon this place finds fault witli 
is imcomparable Author, but without the leaſt appearance of Reaſon. Grotias is ſpeaking only of what a Prince 
has borrowed, or owes upon any other Account whatſoever, not as Head of the State, but as a private Perſon ; ſo 


that his own private Patrimony which he poſleiſes independent of the Crown-Lands, are as it were mortgaged 
for the Payments of ſuch Debrs and Incumbrances. Whereas all Grozov/us's Reaſons only prove, that a Succeſſor 
iS obliged to diſcharge all Debts and Incumbrances that were contracted by his Predeceſſor as Head and Governour 
of the People, and for the Occaſions of the State, as could eaſily be proved, if the Thing were not evident to any 
one who with never ſo little care will examine that Note. Now this is what Grorius does not deny: On the con- 
trary he confirms it himſelf ſufficiently at large in Chapter XIV. of the ſame Book, Sect. 11, 124, See what our 
Author ſays after him, Book VIII. Chap. X. Sect. 8. 2 See Gret. B. 2. c. 7. be 22, 23. 
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the laſt Poſſeſſor dyed childleſs, the account 


paſſeth back to the next Line above him, and ſo on; 


{till aſcending from the deceas'd ; and not deſcend- 
ing from the firſt Progeni/or : with the ſameAllow- 
ance as before to the two Prerogatives of Nature. 

The two Species of lineal Succeſſion, com- 
monly aſſignd, are what they term cognatical, 


and agnatical ': The former kind which, on 


account of its being receiv'd in the Kingdom of 
Caftide, goes likewiſe by the Name of Caſtilian, 
hath its Peculiarity in it, that in the ſame De- 
gree of the ſame Line, the younger Males are 
preferr'd to the elder Females; yet ſo as that no 
Tranſition is made from one Line to another on 
the bare Obſtacle of Sex. Thus it doth not ex- 
clude the Women, but poſtpones them to the 
Men; and runs back to the Female again, in caſe 
the Males, who were ſuperior or equal to them 
in other reſpects, ſhall happen to fail together 
with their Iſſue. By Conſequence therefore, a 


Granddaughter by a Son comes before a Grand- 


ſon by a Daughter, a Niece by a Brother be- 
fore a Nephew by a Siſter. The other kind of 
lineal Succeſſion, or the agnatica, differs from 
this, in that it excludes from the Crown, the 
Females and their Deſcendents for ever. A Cu- 
ſtom which ſeems chiefly to have been taken up, 
to hinder the Kingdom from paſſing by Marriage 
to Strangers; and to maintain the antient Stock 
in its due Veneration, which might be in danger 
of growing weak and deſpicable, by ſuffering 
ſo many foreign Graffs. This is commonly 
known by the Name of French Succeſſion, having 
long obtained in that Nation. In ſome places 
the agnatical Method is temper'd with this Re- 
ſerve, that in caſe all the Male Line fails, the 
Right returns to the Females 3. © 

We may remark in general of lineal Succeſſion, 
that ſince *tis ſo very plain and eaſy, it might be 
a principal means of deciding Controverſies in 
Kingdoms, to enquire firſt of all, what kind of 
Succeſſion hath been there by Cuſtom eſtabliſh'd. 
A remarkable Inſtance of this the Hiſtory of the 
laſt Age preſents us with in the Diſpute about the 
Succeſſion to the Crown of Portugal; when Ray- 


nutius of Parma ſtood on the Right of linea), the 


other Competitors on the Right of ſimple Inhe- 


ritance Þ. 
XIV. Another Method of Succeſſion * may 


be introduc'd, by Virtue of which he ſhall always 


ſtand neareſt to the Crown, who is neareſt to the 
Founder of the royal Family. 'Thus then the 


Founder's Sons are the firſt in the Liſt, according 
to their Age; next to them his Nephews, with 
regard ſtill to their Father's Age, and to their 
own: upon Failure of all theſc, the Founder's 
Grandſons come in, then his Grand Nephews 
and fo on. This was the Courſe obſerv'd of old 
in Numidia, as we may gather from Livy c. 
1 he like is practis'd inthe Kingdom of Siai d; 
and hath been in FE and Morocco ©: as it was 
heretofore amongſt the Cyrars, or petty Kings in 
Peru, under the Empire of the Licas f. Thus 


in many Parts of the Eaſt Indies, eſpecially on 


the Coaſts of Malabar, tis the Cuſtom for the 
Father to be ſucceeded not EY his own Son, bur 


his Siſter's Son: the People fanſying themſelves 


to have more evident Proof, that the latrer is of 
the royal Blood 3. In Iſiſpaniola, the Nephews 
by the Siſter are admitted for the ſame Reaton ; 
tho' not till the direct Line fails b. And amongſt 
other Indian Nations, in that Neighbourhood, e- 
ven in private Inheritances, the preſent Poſſcſſor 
prefers his Siſter's Children to his own; except- 
ing the Family of the Nicas, where the Son con- 
ſtantly ſucceeds the Father. The fame Rule is 
follow'd in Cauada,with regard toHonours as well 
as to Eſtates k. Hrabo | reports a very ſtrange way 
of Succeſſion amongſt the Chatramolitæ, a Feople 
of Arabia. T he Crown paſſeth, ſays he, from the 
preſent Poſſeſſor, not to his Son, but to the fir ſt No- 
bleman that was born in bis Reign. Hr as ſoon 


as every new Monarch is ſettled in the Government, 


a Liſt is taken of all the Wives of the Nubility,cobs 
appear then to be with Child; and Keepers are ſet 
over them to obſerve which Lady is firſt brought to 
Bed of a Son: and the Child which thus gets the tart 
is declared lawful Heir, and educated in a royal 
Manner againſt the next Vacancy in the Throne. 
XV. *Tis a Queſtion uſually canvaſs'd, who 
ſhall be judge of the Controverſy between two 
or more Competitors for a Crown ; eſpecially 
if the Kingdom be not patrimonial 2 Por 
to try out an uncertain Title by the Sword, is a 
manifeſt Breach of the Law of Nature. Here 
then it is evident, in the firſt place, that Diſ- 
putes of this kind cannot poſſibly be determin'd 
in the way of Juriſdiction, or proper Sovereign- 
ty; and that therefore they muſt be left to that 
Method of Deciſion, which holds amongſt Fer- 
ſons living in a State of natural Liberty, in 
ſrbjection to no judicial Authority +. In 
which Senſe we ought to underſtand what Cro- 
t. us m hath deliver'd on this Point. Now 


Mr. BARBEYRAC'S NOTES on S. xIV, and XV. 


— 


1 Theſe Names come from the Words Cognati and Aznati, the former whereof ſignifies the Kind red by the Mother“ 
ſide; the latter, the Kindred by the Father's ſide. The latter only inherit the Crown by an Agnatical ducceſſion, but 
one or other may obtain it by a Cognatical Succeſſion. 2 Vid. Grot. I. 2c. 7.5. 24. 

3 The beſt way is to refer ir to an Arbitrator that is of the ſame Royal Family. De Offi. Hom. & Cive. I. 2. c. 12. fits, 

If then the King or People, find that either of the Competitors refules to make ule of ſuch amicable Methods 
of deciding Controverſies, as are practis d by Perſons living in a State of natural Liberty, and that he endeavours 
to involve the Commonwealth in Civil Wars, only to gratify his own Ambition; they may certainly bring him to 
reaſonable Terms by forcible means, tho' the Determination be not in the way of Judicial Sentence. If Gront- 
vius had minded that, he would not have thrown away ſo many Words in centuring his incomparable Author, on 
whom he puts a wrong Conſtru&ion in his Note upon Lib. II. Cap. VII. Sect. 27. for I doubt not bur that Gr. 
us ſappos'd what I have juſt now ſaid. I likewiſe find that Mr. Hertius takes Notice pretty near ot the fame 
Thing in his Notes, which were publiſh'd almoſt at the ſame time of the firſt Edition of mine. 

2 Vide Guicciardin. J. 12. p. 367. b Yide Conneſtag. de Unione Luſitan. J. 3. c Le 29. c. 29. 

d Jodoc. Schouten in Deſeript. Regn. Siam. e Thuanus J. 65. ad Ann. 1578. & Conneſtag. de Union? Lu- 
fitan. J. 1. the laſt of which Authors ſeems to hint, that this proceeded from a particular Compact between the 
Brothers. | f Garcilaſſ. de la Vega, J. 4. c. 10. g Petrus de Valle, Itin. Par. III. Epiſt. 6. & Heron. 
Oſortus, in ſeveral Places of his Work. h Franc. Lopez de Gomora, Hiſt. Ind. Occidental. c. 28. i Idian c 12. 


& Franc. Creuxius H. Canad. J. 1. I L. 15. p. 528. Ed. Genev, Caſaub. m L. 2: C. 7. f. 27. W 
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thoſe 


Chap. VII, 


thoſe are faid to live in a State of Nature, who 
are neither ſubject one to the other, nor both 
toa common Lord. And tho' the Parties them- 
ſelves may perhaps, whilſt they are contending, 
acknowiedge a Sovereign; yet the Cauſe is of 
ſach a Nature, as not to bear the Sentence of any 
Perſon under the Notion of a Superior. Firſt, a 
Foreigner cannot pretend to interpoſe as a 
Judge. Nor, Secondly, is the King himſelf, if 
the Controverſy happen'd to be ftarred in his 
Life- ti ne, a ſufficient Arbitrator ; in as much as 
the People, in theſe Monarchies which we now 
ſpeak of, are not ſuppoſed to have left the Me- 
thod of Succeſſion to the Pleaſure of the Prince. 
Not but that we have many Examples in Hiſtory 
of Kings, who relying on their own Authority 
and Worth, have aſſumed greater Power in this 
reſpect, than the Conſtitution of free Kingdoms 
would otherwiſe allow. Thus Darius in Herodo- 
tus *, decides the Quarrel between his own 
Sons: And in Plutarch b, Arſicas and Cyrus ſub- 
mit to their Father's Determination c. And 
laſtly, it may be maintain'd, that neither the 
people themſelves can have ſuch a Competition 
in an authoritative manner. Yet not for the 
Reaſon aſſign'd by Gro' ius, becauſe the People have 
trancferr'd all their Furiſdiction to the King and 
royal Family, and therefore can claim no Reliques of 


it for themſelves, whilſt auy of that Line ſurvive. 


For Succeſſion in ſuch a Caſe doth not belong to 
that Juriſdiction, which the People conferr'd on 
the King: And if a Quarrel of this kind ſhould 
ariſe during an Interreguum, the People cannot 
be debarr'd, at leaſt, from a temporary Juriſdi- 
ction But the true Reaſon muſt be drawn from 
the Nature of theſe Diſputes. For the Effect of 
judicial Power, as exercis'd over Subjects, is, 
that they ſhall be obliged to acquieſce in the 
Sentence given, and upon Refuſal, ſhall by vir- 


tue of the ſovereign Authority be compell'd to 


ſubmit. And this, becauſe *tis one part of civil 
Subjection, to expect from their Superior the 
Deciſion of any Controverſy that may happen 
between them and their Fellows. But now, if 
we run over all the various Doubts which may 
be rais'd on the Point of Succeſſion, we ſhall 
find that not one of them is capable of being 
ſolv'd by the People, in the ſame commanding 
manner, as the Cauſes of private Perſons are 
ended by the Ordinary Judge. - For ſuppoſe a 


| Prince already ſettled in the Throne, with the 


Approbation of the People, ſhould have a Claim 
put in againſt him by another of the royal 
Family. who pretends to be the nearer Heir: In 
this Caſe, the People having acknowledged the 
Prince in Poſſeſſion, it cannot be imagin'd, that 
the new Claimant will appear, or ſtand to their 
Verdict. Nor, on the other fide, will the Poſ- 
ſeſſor of the Throne ſubmit to be judg'd by 
thoſe who have already own'd him for their So- 


vereign, Much leſs have the People a ſufficient 


eſpecially Monarchical. 
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Power to give Judgment, when they refuſe to 
own the Perſon who puts in his Pretenſions. But 
if, upon a Vacancy in the Throne, two Com- 
petitors offer themſelves, and engage in a Di- 
ſpute about their Title, and the People only 
ſtand ready to receive him for their Prince, who 
ſhall have the b-tter Right; there is here no need 
of Judgment properly ſo call'd, or ſuch as is 
given by the Sentence of the Court, to com- 
poſe Matters between private Men. For in this 
Caſe the controverted Point muſt be one of theſe 
two; either barely, which of the Rivals ſtands 
in the neareſt Degree, or elſe which Degree 
ought to have the Preference ? When the former 
happens to be the Queſtion, the contending 
Parties are to clear their Deſcent as well as they 
are able; and he who ſhall appear to the People 
to make out his Claim moſt evidently, ought to 
carry the Day. Now tho, in this Method of 
proceeding, the People's Vote weighs conſidera⸗ 
bly towards turning the Scale, yet it is not pro- 
nounced like a Sentence from the Tribunal, but 
only in the way of a bare Approbation; as a 
Debtor who is ready to pay, deſires only to ſee 
the Bill, and to fatisfy himſelf in the Truth of 
what he is charged with. | 
But ifthe Diſpute be, which Degree or which 
Line ought to have the Preference, this ſhall be 
adjuſted by the common Declaration of the 
People, ſince every one is preſumed to under- 
ſtand what way he likes beſt ; and ſince the Pegs 
ple is ſtill reckon'd the fame as it was heretofore; 
when the Order of Succeſſion was originally 
eſtabliſh'd. Thus the Controverſy between Eds 
ward King of * and Philip Valcis, as like- 
wiſe that wiich happen'd before between Fanzz 
Daughter to Lewis Hutin and Philip the Long, 
was diſcuſs'd before an Aſſembly of the Eſtates 
of France d. Thus we find in Mariana nine 
ſele& Judges ſettling the Succeſſion in the King- 
dom of Arragon. And in Dionyſius Halicarnaſſ us 
f, the People end the Differences between 
Hlvius and Tilus, in favour of the latter; chiefly 
on this Argument; That he was born of a Mother 
who had been the true Heireſs of the whsle King- 
dom. And yet, this Declaration hath no more 
of the Nature of a judicial Sentence in it, than 
when a Perſon, who hath firſt conferr'd a Grant, 
afterwards explains ſome Terms that were 
thought ambiguous or obſcure in the Inſtrument 
of Donation. | 8 
In Caſe either of the Competitors ſhall re- 
preſent it as a Grievance, that the Affections of 
the People ſeem prejudiced in favour of his 
Rival, it may be the moſt ready Expedient to 


refer the Conteſt to proper Arbitrators; ſuch as 


are neither inclin'd to one Party more than to 

the other, and in regard to whoſe Intereſt, tis 

an indifferent Matter which of the Two gets the 
Victory 8. 


2 Polymnia, init. Yet Juſtin (I. 2. c. 10. n. 9, 10.) reports that the Cauſe was referr%d by the Conſent of the Bro- 


thers to their Uncle Artaphernes as to a Domeſtical Judge. 


d See the French Hiſtorians, and Polydor Virg. Hiſt. of Engl. I. 19. init. 
8 Yide Conneſtag. de Unione Luſitan. J. 3. & 5. The moſt uſual Controverſies chat occur on this 


E 


b Artaxerx. init. c Add 1 Kings i. 5, &. 


e Hiſt. H pan. I 26. c. 2, 3. 


Head, ſee in Gretius, I. 2. c. 7. ſ. 28, G. Arniſeus Rele Polit. 1. 2. c. 2. f. 10, &c. and in other Authors. 
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Book VII. 


CHAP. VIII. 
The Supreme Power is to be held Sacred in Civil States. 


1. The ſupreme Power not to be reſiſted in lawful| I vi. The Name of a Tyrant does not juſtify the 


Commands. | | nů e of Violence in the Subject. 
tr. Mpetber a Private Member can ſuffer Injury] vir. Grotius's Opinion. | | 
# from the State. vil. No Princes are to be beld ſacred, but ſuch as 
111. Subjetfs very prone to unjuſt Complaints are truly inveſied with royal Authority. 
againſt their Governours. ix In what Caſe an Uſurper may be acknow. 
1v. How many ways a Sovereign may injure bis ledg'd for a lawful Prince. 
- Subjects. x. How far the Commands of an urper 
v. Whether in the Caſe of grievous Injury|| oblige the Subjects, while their lawful 
5 and Oppreſſion a lawful Prince may be Sovereign is alive, tho" in an exi d 
reſiſted. | condition. 


I. 8 civil Empire, or Sovereignty, was firſt and in any Buſineſs of this kind a private Mem-. 
A introduced to guard the Safety of Man- ber cannot complain of Injury, tho* he ſh-uld 
kind, and to take off the almoſt infinite Miſeries happen to diſlike the publick Proceedings. But 
of a State of Nature, ſo that it be held ſacred fince it is very poſſible, that the ſovereigi: Power 
and inviolable by all Men, is highly the Intereſt may enjoin the Subject ſuch Performances, or 
of the whole World a. And thus much infliton him ſuch Evils, as bear no regard to the 
indeed every Man in his Wits will confeſs, that publick Welfare, but intrench on the par-icular 
tis a Sin to oppoſe a lawful Ruler, whilſt acting Perſon's Right, whether acquired by Covenant, 
within the Limits of his Authority. In as much or by the univerſal Law of Humanity ; there 
as it appears evidently from the Nature and De- appears no reaſon why we ſhould not affirm that 
fign of Government, that there muſt of Neceſ- a private Member is capable of being injur'd by 
fity be join'd with it an Obligation to Non-re- the State, to which he belongs. 
ce; or to a ready Obedience in performing III. But here it ought well to be conſider'd, 
or omitting any thing, which it ſhall command that turbulent and querulous Subjects are wont 
or forbid. The main Queſtion therefore muſt to cenſure many Actions of their Prince as Inju- 
be, whether in caſe the Sovereign ſhould enjoin ries, which are by no means ſuch. Every thing 
the Subjects what is unlawful, or treat them in is by them condemn d for Oppreſſion and Mit- 
an injurious manner, he is then alſo to be eſteemd management, that doth not exactly ſuit with 
Sacred; and fo, that the Subjects ought not in their private Judgment. Now as the great Va- 
a violent way to reſiſt and repel the Injury? riety of Mens Inclinations and the Irregula- 
II. Mr. Hobbes b indeed maintains, that A rity of their Aims and Wiſhes, make it impoſſible 
State cannot do Injury to a Subject, as neither can a that the publick Adminiſtration ſhould be equally 
Maſter to bis Slave. And he builds his Notion grateful to all Perſons ; fo he who exclaims a- 
on this Argument, © 'That no Covenant hath E all Proceedings as injurious, which do not 
© paſs d between the State and the Subject (all In- hit his particular Humour, is eit her contriving to 
jury, according to him, conſiſting in the Violation overthrow the Conſtitution, or hath a Mind to 
of a Covenant) and that the Will of theSubje& is be tampering in the Government himſelf. The 
© entirely ſubmitted to the Will of the State; ſo laſt is the Caſe with many Murmurers ; who are 
© that whatſoever the State acts is ſuppoſed to be diſcontented only becauſe the Commonwealth 
c done with the Subject's Conſent. But now that is not in their own Hands. Of this Number was 
© what a Man willingly conſents to receive, can Auidius Caſſius e, who boaſted that he took up 
© be no Injury to him, is a Maxim that every Arms againſt Marcus Antoninus, becauſe he was 
© Body is acquainted with. But we have alrea- diſpleas d at the Prince's Greatneſs, and could not 
dy evinced , both that Injury doth not barely bear the Name of an Emperor. The lame Pretence 
conſiſt in the Violation of a Covenant, and that was made uſe of by Peſcennius Niger , and by 
there doth really a Covenant: paſs between Clodius Albinus e, in their Rebellions azainlt 
the Monarch and his Subjects. And as for Sub- Severus. Many complain of their Prince for im- 
jects ſubmitting their Will to the Will of the ploying bad Miniſters ; when if we ſearch into 
State, this muſt be interpreted and reſtrain'd the Bottom of their Diſcontent, we ſhall find it 
according to the true End and Deſign of civil to be only that they are not themſelves preferr'd 
Communities; and then the whole Matter will to a Share in the Miniſtry. The common Peo- 
come to this Iſſue : Every Subject ſubmits his ple often grumble at the Hardſhip of Taxes, 
Will to the Will of the State in all thoſe Affairs when no more is demanded than what the 
which reſpect the common Intereſt and Safety; preſent Occaſions of the Publick, or ſuch Necel- 
2 Add. Diodor. Sic. I. 1. c. 90. b De Cive, c. 7.1. 14. & c. 8. ſ. 7. c In Vulcat. Galllcan c. 1. 
d In £lian Spartian. e In Jul. Capitolin. 
8 Mr. BARBEYRACs NOT ES en 5. 1, and 11. | | 
LV. Grot. I. 1. c. 4. ſ. 2. And two Latin Diſcourſes of Mr. Neodt's Publiſh'd in French by Mr. Barbeyrac in the be- 
ginning of the Year 1707, Entituled, Du Pouvoir de Souverains, & de la Liberte de Conſcience, at] Amſterdam. 
2 In the ſeyenth Chapter of the firſt Book, See 13. 1 See aboye in the ſecond Chapter of this a 
| ities 
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ities as are likely to ariſe hereafter, ſeem to re- 
quire. And what Anſwer they ought to re- 
ceive, Mr. Hobbes a will inform us. As for the 
ſtrict and ſevere Execution of the Laws, no 
Perſon can make this the Ground of his Diſſa- 
tisfaction, but ſuch an one as deſires a Liberty of 
committing Wickedneſs, After all, in caſe any 
Man looks on thoſe Burthens as intolerable, 
which the Aﬀairs of the Commonwealth make 
neceſſary, he hath the Privilege of quitting the 
State. 
that Privilege, he hath nothing to blame but 
the common Condition of Mankind, who are 
not to expect in this World any Degree of pure 
and untainted Felicity. But ſhould he think it 
allowable for him, on this account, to rid him- 
ſelf of the lawful Government by violent means; 
*rwere the ſame thing, as if he ſhould reſolve to 


improve his Fortune by Rapine and Theft, be- 


cauſe he thinks it a Hardſhip to maintain himſelf 
by his own Induſtry and Labour. 5 

IV. Tho' all this muſt be acknowledg'd to be 
true; yet there is no doubt, but that a State, or 
the ſovereign Ruler of it, may do an Injury to a 
private Subject: Since here the Parties are both 
under the ſame common Law of Nature at leaſt, 
which is ſufficient to make them capable of being 
injured one by the other. Now a Sovereign may 
be conceiv'd to injure his Subjects two ways, if 
in his Dealings with them he violates either the 
Duty of a Prince, or the Duty of a Man ; that 
is, if he either treats them not as Subjects, or not 
as Men. The Duty of a Prince reſpects either 
the whole People, or particular Perſons. Thus 
much a Prince owes to the whole People, that 
he procure the Good and Safety of the Com- 
munity, either by his own Judgment, in caſe he 
be abſolute, or if his Power be limited by Laws, 
according as thoſe Laws ſhall dire& and pre- 
ſcribe. Therefore he injures the whole People, 
if he quite throws off all Care of the Gover1- 
ment, in his own Perſon, and doth not ſo much 
as ſee that the publick Buſineſs be diſpatch'd by 
his Miniſters. As for Inſtance, if he ſhould nei- 
ther undertake the Defence of the Kingdom 


againſt foreign Enemies, nor by a due Execution 


of the Laws ſecure its inward Peace ; and yet,in 
the midſt of all this Neglect, ſhould continue to 
enjoy the Title and Revenues, and ſhould judge 
the Greatneſs of a Prince to conſiſt in the un- 
bounded Extent of his vicious Pleaſures. For if, 


together with the Adminiſtration, he lays aſide 


the Honours and Profits of the regal Office, he 
ſhall be ſuppoſed to have plainly abdicated the 
Government. Which Privilege of reſigning the 
Crown ought to be allow'd him, unleſs he hath 
firſt, by evil Counſels, put the State under great 
Difficulties, and then would deſert it in the 
midſt of its Danger. And this muſt be own'd 
for a manifeſt Injury, thus to diſcharge no part 
of a Duty, and yet to defire the Reward and 


2 De Cive, c. 12. f. 2. 


held ſacred in Civil States. 


And if he is. not inclined to make uſe of 


b Joan. Moquet. 1:iner. I. 4. 
I. 9. c. 6. near the end. Tho' indeed Pauſanius's Action is by no means to be commended. 
Dion. & Zonar. I. 2. 


m; 3 
Advantage of it. But it will be a much greater 
Injury, ſhould he with hoſtile Intentions di- 
rectly endeavour to overthrow the common 
Safety, and put on the Perſon of an Enemy, 


"which cannot poſſibly conſiſt with the Perſon 


of a Sovereign. But ſuch a Caſe as this can 
never happen, where a Prince is Maſter of his 
own Reaſon. For who, in his Wits, would 
ruin what belongs to himſelf 2 Or where 


will Ye meet with Subjects, who uſeth them as 


Enemies? Yet indeed, if he happens to enjoy 
two Kingdoms at once, tis poſſible that he may 
ſeek the Deſtruction of the one, to advance the 
Intereſt and Greatneſs of the other But 
we have an Inſtance even of the former Madneſs, 
in the Story of a certain King of Peru, in the 
laſt Age, who by the Practice, as twas reported, 
of ſome Magicians, was poſſeſs d with ſo utter 
an Averſion to his Subjects, that he took up a 
Reſolution to make them all away; and in or- 
der to this, commanded that no Perſon, under 
Pain of Death, ſhould till the Ground for the 
{pace of Three Years. Which occaſion'd ſo grie- 
vous a Famine, that the People murther'd each 
other for Food b. Again a Prince injures the 
Community, if he ſubverts the fundamental 
Laws without the Conſent of the People, and 
upon no urgent Neceſſity ; or if he go about to 
change the manner of holding the Government. 
As likewiſe, if he ſhould ruin the publick Patri- 
mony 3 or if, by impoſing greater Tributes than 
the Occaſions of the State require, he ſhould 
firſt imploy the Subjects Purſes, and then ſquan- 
der away the Money in Extravagance, or ſend 
it out of the Realm ; with many Acts of the ame 
Nature. 'To all which may well be applied the 
ſmart Concluſion of the Old Greek Epigram c. 


AA adn p Ti hs To Ah, 6 T9 ννꝗmZu 
O 678 AVnats, ci) Uno 74 gvaarC+ ; 


Bur he keeps off the Wolf; we own the Deed ; 5 
But where's the Difference, if the Sheep muſt bleed, 1 
Whether the Keeper, or the Wolf they feed? 

The Duty which a Prince owes to his parti- 
cular Subjects is, that he permit them to enjoy 
the ſame Rights with others of their Rank and 
Order; that he protect and defend them, and 
adminiſter Juſtice to every one, ſo far as his re- 

ard to the publick Safety will allow him. If he 
ails in any of theſe Performances towards par- 
ticular Perſons, when the Condition of the 

Commonwealth would give him leave to diſ- 

charge them, he certainly does the reſpective 

Perſon an Injury d. An Old Woman who 

came witha Petition to the Emperor Adrian, and 

was by him told that he had no leiſure at preſent 
to hear her, in a wery angry mood made him 
this ſmart Reply, Ergo noli imperare, Therefore 

dont pretend to Govern e. 


d v. Fuſtin. 


c Antipater in Antholog. * | 
_ e Xiphilin. Epic; 


Mr. BARBEYRAC's NOTES on F. v. 
As the Emperor Caligula, who wiſh'd that the Roman People were but one Head, that he might daſh its Brains 


out, as we have it related in Sueton. c. 30. 


; : 4 2 V. Grote I. 1. c. 4. £ 11. 
Macedon formerly did, as is related in Livy, B 40. c 3, Cc. 


A a a a 4 


3 This is what Philip King of 


That 
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That Duty which the Prince ſtands under as 
a Man, he may- violate ſeveral ways, in his 
Tranſactions with particular Subjects. As ſup- 
poſe he ſhould undeſervedly brand an honeſt 
Perſon with Diſgrace and  Ignominy ; if he 
ſhould withhold the Reward promis'a to his 
Service ; if he ſhould refuſe to diſcharge his 
Debts, or to fulfil. his other Contracts or En- 


gagements, or to repair a Damage which he 


hath occaſion'd by ſome extravagant Humour; 


if he ſhould aſſault the Honour of chaſt Virgins 


ſhould defile his Subjects Beds by Adultery, 
ſhould hurt their Bodies, ſeize or deſtroy their 
Goods ; laſtly, if he ſhould take away the Life 
of an innocent Perſon, either by dire& and 
downright Violence, or by ſuborning falſe 
Witneſſes againſt him, or compelling the Judges 
through Threats and Promiſes, to paſs an unjuſt 
Sentence of Death: Ammianus Marcellinus a 
hath made a very ſenſible Reflexion on the Grie- 
vances laſt mentioned. Amongſt Arms and Trum 
pets, ſays he, the Equality of Condition makes the 
Danger feem lighter ; and the Power of martial Va- 
tour either poſſeſſeth it ſelf of what it attempted 3 or, 
if taken off by the Surprize of unexpected Fate, carries 
no Mark of Infaniy alone with it, hut concludes Life 
and Pain together. But when thePretence of Rights 
and Laws SG to cover and diſguiſe wicked Coun- 
ſels,when the Fudges ſit maſqu d in the ſevere Gra- 
wvity of Cato or Caſſius, but act every thing accord- 


ing to the arbitrary Pleaſure of their inſolent Maſter, 


and the whole Affair of Life and Death is weigh'd 


and determind by his Humour, nothing elſe can enſue 


but capital Deſtructiůon and precipitate Ruin. 
V. But tis a Point of greater Difficulty to ex- 


plain, whether Subjects are obliged to endure all 


thoſe Injuries without reſiſting, or whether in 


ſome Caſes they may not repel them by Force? 


Our Judgment on the Matter is this: Since 
ſuch is the Condition of human Life, that it 
cannot be exempt from all Inconveniences, and 
ſince tis not eaſy to find a Man in the whole 
World, who is ſo nicely exact in his Behaviour, 
as to give a compleat and univerſal Satis faction; 
twould be equal Folly and Impudence to oppoſe 
a Prince for every Fault; eſpecially ſince we our 
ſelves on the other hand are not ſo very punctu- 
al in the Diſcharge of our Duty towards him; 
and ſince even in private Perſons the Laws are 
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wont to paſs over ſlight Miſcarriages. Therefore 
how much more juit and reaſonable muſt it be 
to overlook the pardonable Failings of a Prince, 
on whoſe Care the Tranquillity of the whole 
Nation, and the Security of every Man's Life 
and Fortune depends? And ſo much the rather, 
ſince Experience informs us, with how fatal a 
Deſtruction of the People, and how miſerable a 
Convulſion of the State, the very worſt of Princes 
have been dethron'd. We are to forgive then 
the ſlighter Injuries of Rulers ; as well in regard 
to their high and noble Office, and to the many 
Benefits we conſtantly derive from them in other 
reſpects, as out of a due Concern for our Fellow 
Subjects, and for the whole Commonwealth b 
. He ought to bear, lays Tacitus ©, with the 
Tempers of Princes; ſincefrequent Alterations can ne- 
ver turn tothe Advantage of a State. Tis a ſenſi- 
ble Argument, that which Cerialis (in the ſame 
Author ©, uſeth to the Rebellious Treviri. As you 
would endure, lays he, the Barrenneſs of a Soil, the 


' emmoderate Force of Rain, and the other Inconveni- 


ences of Nature, ſo endure the Luxury or the Avarice 
of your Rulers. There will be Vices in the World ſo 
long as there are Men; but then theſe are not per- 
petua!, and are amply recompenſed by the Inter- 
mixture of better Qualities. Plato e ſpeaks admi- 
rably to the fame purpoſe, e ought never to uſe 
Violence to our Parents, unleſs they are depriv'd of 
their Reaſou: But if we diſlike their manner of Liv- 
ing we mu t not provoke them by unprofitable Re. 
monſtrances,or cheriſh in them by ſervileFlattery and 
a criminal Compliance, the Vices to which we wculd 
not be ſubject our ſelves. Awiſe Man will take up 
this Reſolution in regard to his Country; then only to 
reprebend the Miſcarriages in theStategwhen his Re- 
proof is likely to meet with good Effect, and not to 
draw downRuin on himſelf : But when a Reformation 


cannot be wreught without theExpulſion and Slaugb- 


ter of manyPerſons,he will never attempt to introduce 
a Change inthe Government by violent means ; but 
will give bimſelf up to Quiet and Retirement, and 
pray for his own and the publick Happineſs f. Be- 
ſides, a Man conſults his own ſafety, when he chooſ- 
eth rather to diſſemble the Affronts of too power- 
ful an Oppreſſor, than to draw on himſelf ſome 
greater Miſchief, by unreaſonable Reſentments 
and Complaints g. Add to this, that as we are 
commanded by the Holy Scriptures , ſo are 


| Mr. BARBEYRA Ces NOTES on §. V. 
1V. Gret. 1. 1. c. 4. f 4. That muſt be duly conſider'd. For the Sovereign has never any Right to do the leaſt 


Injuſtice. If then we ought not to reſiſt him but in the laſt Extremity, tis not for his Sake, or by Virtue of his 


Power, but on account of the Intereſt of the State; which would by that means be expos'd to Troubles and Com- 
motions. Beſides that (as Gronovius obſerves, in his Notes upon Grotius, Lib. I. Chap. III. Sec. 8. Num, 15+) it of- 
ten happens that a People upon the Expulſion of one bad Prince, fall under the Dominion of another worſe than 
the former; the ſpecious Name of Liberty ſerving thoſe for a Pretence who are ambitious of bringing them under 
their Subjection. Tis a Reflection which Tacitus puts into a General's Mouth, Cæterum Libertas & ſpecioſa nomins 
pr etexuntur, nec quiſquam alienum ſervitium & dominationem ſibi concupivit , ut non eadem os vocatula uſurparer, Hiſt. Lib. 
IV. Cap. LXXIIIL. Another Latin Hiſtorian gives us an Inſtance of it in the Perſon of Sandrocrottus, who made 
himfelf Maſter of the Indies, after the Death of Alexander the Great. Aufor Libertatis Sandrocrottus fucrat ; ſed titulum 
Libertatis poſt vioriam in ſervitutem verterat. Juſtin. Lib, XV. Cap. IV. Num. 13. 2 1 Ep. Pet. ii. 17, 18. 

2 L. 26. c. 13. b V. Juſtin. I. 15+ c. 4. c Ann, 12. c. 11, d H. 4. c. 74. e Epift. 7. p- 
1281. D. Ed. Mech. Cicero produceth this Paſſage out of Plato in the Ninth Epiſtle of his Firſt Book as 


Familiares. g See the Sentences cited to this purpoſe by Grotius, «bi ſupra. ſFEſchylus Prometh, rYin#. 


When a ſelf-will'd Lord 

Too big to be controul'd and fiercely bent 
On Cruelty and Rage, aſcends the Throne; 
Striye not in yain, nor kick againſt the Goad. 
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is better if we can to withdraw our ſelves from 
the Stroke, and either to ſecure our ſelves by 
Flight and Concealment, or to remove into an- 
other Country and Government for Protection. 


But what if a Prince ſhould with this hoſtile 


Fury attempt to deſtroy an innocent Subject, 
without leaving any Poſſibility of Eſcape ? Many 
as to this Caſe are not able to conceive how the 
ſame Man can thus bear the Perſon of a Prince, 
and of an Enemy together, in repect of the poor 
Sufferer, or with what Face he can claim the 
Privilege of being held inviolable, who thus is 
bent on ſacrificing a guiltleſs Member of the 
State, as a miſerable Victim to his Luſts. But 
they are of Opinion, that if he who owes ano- 


ther his Protection and Patronage, ſhall upon 


no Cauſe at all, or upon an unjuſt one, aſſume 
the Mind of an Enemy towards him, he re- 
leaſeth the other Party from his Duty of a Client 
or Dependent ; ſo far at leaſt, as that it ſhall be 
lawful for the latter to make uſe of Force in de- 
fending himſelf from the unreaſonable Cruelties 
of the former. Which Defence may the better 
plead for Favour, the greater the Number is of 
thoſe whom the Prince endeavours thus injuri- 
ouſly to deſtroy. But ſince tis hardly poſſible to 


find any Examples of Princes, who entertain a 


Deſign againſt the Lives of innocent Men, and 


openly profeſs that they do it out of meer arbi- 
trary Pleaſure ; a greater Doubt ariſeth, what 
Courſe can be lawfully taken, when a Prince 
goes about to exerciſe Cruelty under the Pre- 
tence and Colour of Right; as ſuppoſe, in wa 

of Puniſhment, for the Negle& of an unjuſt 
Command. Now here we firſt of all take it for 
granted, that ſince in conferring any Power there 
is a Salvo made to the Right of all Superiors, 
therefore the Subjects, upon the eſtabliſhing a 


Held ſacred in Civil States. 


we adviſed by ſound Reaſon, patiently to ſuffer 
the Moroſeneſs and Severity of our Parents and 
Maſters a 3 | 

Nay farther, this too is moſt certain, 'That 
when a Prince with plain hoſtile Intentions, 
| threatens the worſt and moſt cruel of Injuries, it 


nant to the Divine Commands. 
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ſovereign Civil Authority, neither could, nor 
would by that Act renounce the Subjection which 
they before ſtood under to Almighty G O D, 
and conſequently that they are not bound by any 
Injunctions of the civil Power, plainly repug- 
What a Subject 
ought to do in this Caſe, if threatned with Vie- 
lence on the account of his Chriſtian = Profeſ- 
ſion, it is not our Buſineſs to determine: In as 
much as the ſame Scriptures, in which that holy 
Doctrine is deliver d, may fully inform any Per- 
ſon how infinitely it concerns him, not really, 
nor ſo much as ſeemingly to act any thing con- 
trary to his Religion b, and at how great a 
Price, if Occaſion be, he ought to purchaſe his 
Innocence. But that, upon the Apprehenſion of 
certain Death, a Man may undertake the Per- 
formance of an Action in it ſelf repugnant to the 
Law of Nature, without any Sin on his part, 
we ſhall by and by make out + Yer if the 
Action enjoin'd be ſuch, as I cannot perform 
without deriving Guilt on my ſelf, or ſuch as I 
eſteem to be, in its own Nature more bitter 
than Death, and at the ſame time no reaſon is 
ſhewn, nor ſo much as Probability pretended, 
either from ſome Fault of mine, or from the 
publick Good, why I ſhould be put under this 
Neceſſity of doing what might either have been 
done by another, or ought not to be done at all ; 
it is manifeſt, that the whole Deſign of ſuch a 
Command is, that I may be deſtroy'd, who have 
committed no Offence, purely to gratify the 
Will of the Enjoiner, and his cruel Diſpoſition 
towards me. By which Act, ſince he lays aſide 
the Prince to put on the Enemy, he is ſuppos'd at 
the ſame time to have remitted the Obligation, 
which lay on the part of the Subject. But ſtill 
as far as tis poſſible, we are to avoid this Danger 
by Flight, and to ſeek the Patronage of ſome 
third Perſon, who is not by any Ties engaged to 
the ſame Prince. Nay, if all means of eſcaping 
are cut off, we ought rather to be kill'd than to 
kill 5: yet not ſo much out of Veneration to 
the Perſon of ſuch a Ruler, as out of regard to 
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1 Ut Parentum ſevitiam, ſic Patriæ, patiendo ac ferendo, leniendam eſſe, Livy, I. 27. c. 34. See Epifet. Enchirid, Cape 
XXXVII. and Fufin, Lib. XV. Cap. III. Namn. 10. Plato in the Dialogue, Intituled, the Criton, compares likewiſe the 
Patience wherewith we ought to ſuffer any Injuſtice we receive from our Country or the Commonwealth, to the 
manner in which a Child ought to bear with the Moroſeneſs and Severity of his Parents, or a Slave the ill Uſage of 
his Maſter. Nay, he even ſays, that the Subje& ought to ſuffer with ſo much the more Reaſon, as the Obligation 
which we are under with reſpect to the State, is greater than that which a Man owes to a Maſter, and to thoſe from 
whom he receiv'd his Being. *H res dex c0173» Hartes s ny 73 Sixauoy, Oc. Tom. 1. 5 50, 5 1. Ed. Steph. 

2 As it cannot be prov'd, neither by the Principles of the Law of Nature, nor by the Holy Scripture, that Sove- 
reigns are veſted with a Power to hinder any one from ſerving God in a peaceable manner, according to the Dic- 
tates of his Conſcience (ſee above, Chap. IV. S. 11. Note 2.) it follows from thence, that the People have as natural 
and as unqueſtionable a Right to defend their Religion by Force of Arms againſt a Sovereign, who endeavours to 
compel them to renounce it, or to forbid them the free Exerciſe of it, as to defend their Lives, their Eſtates, and 
Liberties againſt the Attempts of a Tyrant. This RR is even more allowable than any other, in as much as it 
regards the greateſt of all Intereſts, and the ſtrongeſt of all Obligations, or rather that which is the Foundation and 
Source of all others, I mean, the indiſpenſible Neceſſity that obliges every Man to follow the Light of his own Con- 
ſcience. *Tis to no purpoſe for Grotius, after having approv'd of the Conduct of the Macchabees, to maintain how- 
ever that the Chriſtian Religion leaves its Followers no other Remedy but Flight, or Patience. The Paſſages which 
he produces regard only private Perfons who are not in a Capacity to reſiſt. But (as Mr. Bernard, Nouv. de la Rep. 
des Lettres, Mai 1700, p. 5 57, obſerves) Jeſus Chriſt moreover gives People the Liberty of defending their Rights by the com- 
mon ways of Juſtice. See alſo Gronovius's long Note upon Grotius, Lib. I. Cap. IV, Set. 7. Num, 8. and Mr. Vander 
Muelen s Difſertation de San#itate ſummi Imperii civilis, &c. p. 70, &. Mr, Rechenberg the preſent Profeſſor of Divinity 
at Leipſick, likewiſe publiſh'd a Diſſertation de Religione armis defenſa in the Year 1689. at the ſame time that he had 
a Profeſſorſhip in another place. He applies the general Propoſition to the Proteſtants in particular. 


See Sir George Mackenzie's Jus Regium, p. 113, Cc. 
Gronov. 


4 B. 8. c. 1. ſ. 6. V. Grot. I. 2. c. 1. ſ. 9. cum not. 


2 Pliny, L. 3. Ep. 14. ſpeaking of Maſters being murther'd by their Slaves, ſays, Non judicio, ſed ſcelere perimuntur, 


They are kill'd, not in the Method of Judgment, but of Villainy. 


b See Matth. x. 31, Ce. 
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the Commonwealth, which on ſuch an occaſion, 
cannot but be imbroil'd in the moſt unhappy 
Troubles. But when a Ruler proceeds againſt a 
Subject in way of puniſhment for a real Crime, 
altho* here the Subject is not bound to meet the 
Miſchief by voluntarily appearing and offering 
up himſelf; yet the Reaſon why he cannot, in 
this Caſe, defend himſelf by Force is, that the 
Prince acts nothing here but what is conſiſtent 
with his Right; and therefore it would be highly 
injurious, whatever the Pretence might be, to 
offer him any Hurt on ſuch an account. It ought 
farther to be obſerv d, that altho we ſhould grant 
never ſo fully, that a particular Subject may, in 
ſome Caſes, guard his Safety by Violence againſt 
the injurious Aſſaults of his ag a . and this 
without Sin; yet it doth not hereby become 
lawful for the other Subjects to throw off their 
Allegiance, or protect the innocent Party by 
forcible means. For beſides, that they ought 
not to make Inquiſition into theſe Acts of the 
Prince, which he exerciſeth as it were by Virtue 
of his judiciary Power, and that many guilty 
Perſons, to draw Odium on the Government, 
make high Pretenſions to Innocence; tho' the 
Perſon ſhould happen to be really injured, the 


The ſupreme Power is to be 
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reſt of the People are not at all relcas'd from their 
Obligation to Obedience. And that for this 
Reaſon, Becauſe, in the firſt Contract, every 
particular Subject engageth the Prince's Care and 
Protection only for himſelf, and doth not ſup- 
poſe it a Condition of his own Obedience, that 
all and each of his Fellows ſnall be juſtly treated. 
Nor is the Fear of being hereafter uſed in the 
ſame manner, ſufficient to break off this Obli- 
gation in the other Subjects; Firſt, becauſe it is 
uncertain ; and, Secondly, becauſe tis poſſible 
the Prince's Hatred to this Perſon might be 
founded on ſome particular Reaſons, which do 
not appear in others. But whilſt the Subject's 
Obligation towards the Prince remains in Force, 
it ſhall not be lawful for him on what Pretence 
ſoever, to make any violent Reſiſtance. 

VI. Now, as what hath been hitherto deli- 


ver d is, in the Opinion of many Men, not at all 


derogatory from the Sacredneſs of Princes; ſo, 
on the other hand, thoſe Perſons are not to be 
endured, who aſſert in groſs, that a King, when 
he degenerates into a Tyrant, may be deprived 
of his Crown, and brought to Puniſhi ent by 
the * People. For ſince the Acts of civil Go- 
vernment are for the moſt part ſo obſcure, that 
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x When we ſpeak of a Tyrant that may lawfully be dethron'd by the People, we do not mean by the Word People 
the vile Populace or Rabble of the Country, nor the Cabal of a ſmall Number of factious Perſons ; but the greater 
and more judicious part of the SubjeQs of all Ranks in the Kingdom. Beſides, the Tyranny muſt be ſo notorious, 
and evidently clear, as to leave no body any room to doubt of it. See what Mr. Buddeus ſays to this Matter, upon 
Tarquin the Proud, in his Diſcourſe Intituled, Juriſp.Hiftorice Specimen, Sect. 3c. Sc. Among the Selecta Jur Nat & Gent. 
See likewiſe Mr. Le Clerc upon Judges iii. 20. V 24. Now a Prince may eaſily avoid making himſelf to univerſally 
ſuſpe&ed and odious to his Subjects: For, as Mr. Locke ſays, in his ſecond Treatiſe of civil Government, Chap. XVIII. 
Set. 209. It is as impoſſible for a Governor, if he really means the Good of the People, and the Preſervation of them and the Laws 
together, not to make them ſee and feel it; as it is for the Father of a Family, not to let his Children ſee he loves and 
rakes care of them. And therefore the general Inſurrection of a whole Nation does not deſerve the Name of Rebellion. 
We may ſee what Mr. Sidney ſays upon this Subject in his Diſcourſe concerning Government, Chap. III. Seck. XXXVI. 
Neither are Subjects bound to ſtay till the Prince has entirely finiſh'd the Chains which he is preparing for em, and 
has put it out of their power to oppoſe. Tis ſufficient that all the Advances which he makes are manifeſtly tend- 
ing to their Oppreſſion, that he is marching boldly on to the Ruin of the State. In ſuch a caſe, ſays Mr. Locke admira- 
bly well, abi ſapra, Sedt. 210. How can a Man any more hinder himſelf from belicving in his own Mind which way things are 
going, or from caſting about how to ſave himſelf, than he could from believing the Captain of the Ship he was in, was carrying him 
and the reſt of his Company to Algiers, when he found him always fleering that Courſe, tho croſs Winds, Leaks in his Ship, and 
want of Men and Proviſions did few force him to turn his Courſe another way for ſome time, which he ſteadily returned to again, 
as ſoon as the Minds, Weather and other Circumſtancet would let him? This chiefly takes place with reſpe& to Kings, whole 
power is limited by fundamental Laws. If it is objected that, the People being ignorant and always diſcon- 

rented, to lay the Foundation of Government in the unſteady Opinion and the uncertain Humour of the People 
* is to expoſe it to certain Ruin; the ſame Author will anſwer you, that on the contrary, People are not ſo ealily 
got out of their old Forms as ſome are apt to ſuggeſt, England, for Inſtance, — — the many Revolu- 
tions that have been ſeen in that 1 has always kept to its old Legiſlative of King, Lords, and Commons: 
© And whatever provocations have made the Crown to be taken from ſome of their Princes Heads, they never car- 
* ried the People ſo far as to place it in another Line. But 'twill be ſaid, this Hypotheſis lays a Ferment for frequent 
Rebellion. No more, ſays Mr. Locke, than any other Hypotheſis. For when the People are made miſerable, and find 
© themſelves expoſed to the ill Uſage of arbitrary Power; cry up their Governors as much as you will for Sons of 
Jupiter, let them be ſacred and divine, deſcended or authoriz'd from Heaven; give them out for whom or what 
© you pleaſe, the ſame will happen. The People generally ill treated, and contrary to Right, will be ready upon 


© any occaſion to eaſe themſelyes of a burden that fits heavy upon them. 2. Such Revolutions happen not upon every 


© little Miſmanagement in publick Affairs. Great Miſtakes in the ruling part, many wrong and inconvenient Laws, 
© and all the flips of human Frailty will be born by the People without Mutiny and Murmur. 3. This Power in the 
© People of providing for their Safety a- new by a new Legiſlative, when their Legiſlators have a&ed contrary to 
their Truſt by invading their Property, is the beſt Fence againſt Rebellion, and the probableſt means to hinder it, 
© For Rebellion being an Oppoſition, not to Perſons bur Authority, which is founded only in the Conſtitutions and 
* Laws of the Government; thoſe whoever they be, who by Force break through, and by Force juſtify the Vio- 
lation of them, are truly and properly Rebels. For when Men by entring into Society and civil Government 
© have excluded Force, and introduced Laws for the preſeryation of Property, Peace, and Unity among themſelves; 
© thoſe who ſet up Force again in Oppoſition to the Laws do rebellare, that is, do bring back again the State of 
© War, and are properly Rebels as the Author ſhews. In the laſt place he demonſtrates, that there are alſo great- 
© er Inconveniencies in allowing all to thoſe that govern, than in granting ſomething to the People. But it will 
be ſaid, that ill affected and factious Men may ſpread amongſt the People, and make them believe that the Prince 
or Legiſlative act contrary to their Truſt, when they only make uſe of their due Prerogative. To this Mr. 
© Locke anſwers, that the People however, is to be Judge of all that; becauſe no body can better judge whether 
© his Truſtee or Deputy acts well, and according to the Truſt, repoſed in him, than he who deputed him. He 
* might make thelike Query (ſays Mr. Le Clerc from whom this Extract is taken) and ask whether, the People being 
© oppreſs'd by an Authority which they ſet up but for their own Good. it is juſt that thoſe who are veſted with 
© this Authority, and of which they are complaining, ſhould themſelves be Judges of the Complaints made againſt 
them? The greateſt Flatterers of Kings dare not ſay, that the People are obliged to ſuffer abſolutely all their 
Humours, how irregular ſoever they be; and therefore muſt confeſs, that when no regard is had to their Complaints, 
© the very Foundations of Society are deſtroy d; the Prince and People are in a Stare of War with each other, * 
| | 5 1 
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the Multitude cannot apprehend the Equity or the higheſt and moſt provoking Grievance ? yet 
the Neceſſity of them, and often, through Pre- if Plots againſt the Prince's Government, or o- 
judice or Paſſion, will not apply their Minds to ther Crimes are, in pretence at leaſt, laid to their 
a Diſcovery of the Truth; and ſince, generally Charge, or the ordinary Courſe of Judgment 
ſpeaking, it makes for the Intereſt of the Com- obſerv'd in — them ; although per- 


monwealth to let the Reaſons of the State and haps the Perſons them 


elves, and ſome few o- 


the Grounds of publick Counſels and Proceed- thers may be throughly fatisfied of their Inno- 
ings be known by a very Few: it will be a cency ; yet how is it poſſible that the reſt of the 
moſt difficult Task to point out exactly thoſe Peopie ſhould have the ſame Certainty and Aſ- 
ſeveral Actions, on the Performance of which ſurance? Eſpecially fince the Preſumption of 
a Prince may juſtly be call'd a Tyrant, and as bene always lies on the Prince's fide. Well, 


juſtly be oppoſed by the People, with any Vio- 


ut perhaps, Promiſes are broken, or Privileges 


lence whatfoever a, Whence it may eaſily formerly granted retrench'd. Still, if the Prince 
come to paſs, that an Odium of this Nature ſhall be abſolute, tis but to alledge ſome Offence in 
be brought even on a good Prince, by ſuch as the Parties, or ſome ſignal Advantage to the 
either diſlike his Perſon, or the preſent Conſtitu- Commonwealth, and then he ſhall be ſuppoſed 
tion; ſince Men have been now long accuſtom'd to have acted according to his ſovereign Right; 
in the Uſe and Signification of Words, to make and whether theſe Pretences be real, or no, the 
them ſtand not only for the real Nature of Subjects are not able clearly to judge. And all 
Things, but for their own Humour or Aﬀecti- Privileges muſt be conſtrued with this Limitation 
ons. Thus much is acknowledg'd by general and Exception, Unleſs the Safety or Neceſſity of the 
Opinion, that neither private and perſonal Publick forbid them to hold any longer. No ſmall 
Vices, nor ſmaller Neglects in the publick Admi- part of the Arguments, uſually brought for the 
niſtration, are ſufficient to denominate a 'Tyrant. oppoſite Opinion, fall of their own accord, if it 
Are heavy Taxes impoſed ? The Subjects who be well conſider d, that theſe are two very diffe- 
are not admitted to Council, cannot poſſibly rent things; A People have power of applying 
judge whether the Neceſſity of the Staterequires Force to their Rulers, and of reducing them to 
this Proviſion, or not. Are ſevere Penalties exe- Amendment, when they do not govern accords 
cured 2 Why, if this be done upon ſome precedent ing to their Will; and, There is in the People, 
Offence, and according to the Laws, no Man or in particular Perſons, a Right of defendirig 
can with Juſtice complain ; tho' 1 the their Liſe and Safety againſt their Prince, upon 


Caſe would better have allow'd o 


Mercy and the Approach of extream Danger, and when 


Pardon. Are ſome great Men innocently taken the Prince is manifeſtly turn'd an Enemy to- 
off, on the account of private Hatred or Suſpi- wards them. For the Reaſons which prove the 
cion ; which, in vulgar Eſtimation, paſſeth for latter of theſe Poſitions do not in like man- 
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two Independent States that are doing themſelves Juſtice, and acknowledge no perſon upon Earth who in a ſoves 


* reign.manner can determine the Diſputes between them. Bibliorheque Univerſal, Tom. XIX. pag. 591. Mr.Sidney in 


his Diſcourſe upon Government, Chap. III. Sect. 41. ſays, They who create Magiſtracies, and give to them ſuch 
Name, Form, and Power, as they think fit, do only know 23 — the End for which they were created, be per- 
form'd, or not. They who give a Being to the Power which had none, can only judge whether it be employ'd to 
their Welfare, or turn d to their Ruin. They do not fet up, one or a few Men that they and their poſterity may 
live in Splendor and Greatneſs ; but that Juſtice may be adminiſter'd, Virtue eſtabliſh'd, and proviſionmade for 
the publickSafery. No wiſe Man will think this can be done, if thoſe who ſet. themſelves to overthrow theLaw are 
to be their own Judges. If Caligula, Nero, Vitellius. Domician or H:liogahalus had been ſubje& to no other Judgment, 
they would have compleated the Deſtruction of the Empire. If the Diſputes between Durſtus, Evenus the Third, 


* Dardannas, and other Kings of Scotland, with the Nobility and People might have beendetermin'd by themſelves, 


c 


c 


% ow oa «a 


they had eſcap'd the puniſhments they ſuffer'd, and ruin'd the Nation as they deſign d. Other Methods were 
taken; they periſh'd by their Madneſs ; better Princes were * into their places, and their Succeſſors were 
by their Example admoniſh'd to avoid the ways that had prov'd fatal to them. If Edward the Second of England 
with Ga veſton and the Spencers, Richard the Second with Treſilian and Vere, had been permitted to be Judges of their 
own Caſes, they who had murther'd the beſt of the Nobility, would have purſu'd their Deſigns to the Deſtruction, 
of ſuch as remain'd, the enſlaving of the Nation, the Subyerſion of the Conſtitution, and the Eſtabliſhment of a 
meer Tyranny in the place of a mix'd Monarchy. But our Anceſtors took better Meaſures. They who had felt 
the ſmart of the Vices and Follies of their Princes, knew what Remedies were moſt fir to be applied, as 
well as the beſt Time of applying them. They found the Effects of extreme Corruption in Government tg be ſo 
deſperately pernicious, that Nations muſt neceſſarily periſh,unleſs it be corre&ed, and the State reduced to its firſt 


* Principle, or alter'd. Which being the caſe, it was as eaſy for them to judge whether the Governor who had 


introduced that Corruption ſhould be brought to Order, or remoy'd if he would not be reclaim'd ; or whether 
he ſhould be ſuffer'd to ruin them and their poſterity z as it is for me to judge whether I ſheuld pur away my 
Servant, if I knew he intended to poiſon or murder me, and had a certain Facility of accompliſhing his Deſign, 
or whether I ſhould continue him in my Service till he had perform'd it. Nay, the Matter is ſo much the more 
plain on the ſide of the Nation, as the diſproportion of Merit between a whole People, and one or few Meri 
entruſted with the power of governing them, is greater than between a private Man and his Servant. To this let 


us add the following Verſes of an antient Greek Poet. 


An Atnient Law commands us to obey 


A. Ticen J 736 xeaTEIIas Vin. Thoſe who in Government do bear the Sway : 

B. OJ rave Jer ors momnevis sur pie, But wicked Magiſtrates we may reſiſt, 

ANN Avr re , ef Ss u, 7" dr xaTw Nor fuffer them to do what e er they liſt ; 

Ha > fi@+ Are weraſpipets Ne For then the World would in Confuſion lie, * 
35 And Civil States be Scenes of Anarchy. n 


Philemon in Adelph. Fragms IX. Edits Cleris. 


* Comp. Bœcler. ad Grot. þ I. c. 4.6. 14. 
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ner evince the former: And yet many Men con- Man. For this civil Servitude is not ſo abhor- 
found the one with the other. And thus too rent from Nature, as ſome imagine; as that a 
when it is faid, that a People who have given Perſon, who at one time, to avoid a greater Evil 
themſelves up to Slavery, have not thereby loſt finds it neceſſary for him to conſent to it, may 
all Right of reſcuing themſelves into Liberty and afterwards, when Occaſion favours him, throw 
Security ; the Aſſertion will hold true only it off again, by the Right and Privilege which 
in this Senſe, that a People may defend them- Nature allows him, And although the State of 
ſelves againſt the extreme and unjuſt Violence of Slavery ſhould be contrary to the Inclinations 
their Prince: Which Defence, if it ſucceeds pro- of a particular People, either from the begin- 
ſperouſly, brings Liberty along with it as a ne- ning, or upon the changing of their Minds; 
ceſſary Attendant. In as much as the Lord, by yet tis by no means lawful, barely on this ac- 
thus changing himſelf into an Enemy, ſeems to count, todeprive the Prince of that Right which 
abſolve the Subjects from their Obligation to- he hath already obtain d: No more than it is 
wards him : So that they are not bound to re- lawful for the Seller to take away from his Chap- 
turn under his Yoak, tho he ſhould alter his cruel man what he before deliver'd to him upon Con- 
Reſolutions. N in this Caſe, a People tract; tho' he ſhould happen to find that the 
who have given themſelves up for Slaves, or ra- Sale did not prove to his Advantage. 

ther who have put themſelves under the Com- VII. Grotius a, in adjuſting theſe Matters, 
mand of an abſolute Sovereign, have no more hath taken a Courſe not very different from that 
a Right ofregaining their Liberty by Force, than which we have here follow'd. Amongſt other 
I have of recovering a thing by Force, which things he well obſerves, that whether or no the 
I have already upon Bargain deliver d to another extreme Injuries of Sovereigns may be forcibly 

| Mr. BARBEYRAC'S NOTE on &, VI. 


2 No Man can ſo far part with his Liberty as to give himſelf up wholly to an arbitrary Power, to be treated ab- 
8 as that Power thinks proper; for this would be to diſpoſe of his own Life, of which he is not Maſter. 
Much leſs has a whole People ſuch a Right, as every one of thoſe who compoſe it, is entirely deſtitute of. The 
natural Liberty of Man is to be free from — ſuperior Power on Earth, and not to be under the Will or Le- 
giſlative Authority of Man, but to have only the Law of Nature for his Rule. The Liberty of Man, in Society is 
* to be under no other Legiſlative Power, but that eſtabliſh'd by Conſent in the Commonwealth; nor under the 
Dominion of any Will, or Reſtraint of any Law but what the Legiſlative ſhall enact, according to the Truſt put in 
© it. Freedom then is not what Sir Robert Filmer tells us, 4 Liberty for every one to do what he liſts, to live as he pleaſes, 
© and not to be tied by an Laws: But Freedom of Men under Government, is to have a ſtanding Rule to live by, com- 
© mon to every one of that Society, and made by the legiſlative Power erected in it. A Liberty to follow my own 
Will in all things, where the Rule preſcribes not; not to be ſubje& to the inconſtant, uncertain, unknown, ar- 
© bitrary Will of another Man: As Freedom of Nature is to be under no other Reſtraint but the Law of Nature, 
This Freedom from abſolute arbitrary Power is ſo neceſſary to, and cloſely join'd with a Man's Preſervation, 
that he cannot part with it but by what forfeits his Preſervation and Life together. For a Man, not having the 


power of his own Life, cannot by Compact, or his own Conſent, enſlave himſelf to any one, nor put himſelf un- 


der the abſolute arbitrary Power of another, to take away his own Life, when he pleaſes. No body can give 
more Power over it. Indeed, having by his Fault forfeited his own Life by ſome A& that deſerves Death; he, 
© to whom he has forfeited it, may (when he has him in his power) delay, to take it, and make uſe of him to 
© hisown ſervice, and he does him no Injury by it. For, whenever he finds the hardſhip of his Slavery outweigh 
© the value of his Life, tis in his Power, by reſiſting the Will of kis Maſter, to draw on himſelf the Death he de- 
© fires, This is the perfect Condition of Slavery, which is nothing elſe but the State of War continu'd between a 
© lawful Conqueror and a Captive: For, if once Compact enter between them, and make an Agreement for a limited 
© Power on the one ſide, and Obedience on the other; the State of War and Slavery ceaſes, as long as the like Com- 
© pa& endures. For, as has been ſaid, no Man can by Agreement paſs over to another Nation, that which he hath 
not in himſelf, a Power over his own Life. I confeſs, we find among the Jews, as well as other Nations, that Men 
did fell themſelyes ; but, tis plain, this was only to Drud ery, not to Slavery. For, it is evident, the Perſon ſold 
© was not under an abſolute, arbitrary, deſpotical Power. For the Maſter could not have power to kill him ar any 
© time, whom at a certain time he was obliged to let go free out of his Service; and the Maſter of ſuch a Servant 
© was ſo far from having an arbitrary Power over his Life, that he could not at pleaſure ſo much as main him, but 


© the Loſs of an Eye or Tooth ſer him free. Mr. Locke of Civil Government, Book II. Chap. IV. Let us add the fol- 


© lowing Reflections of Mr. Abbadie. The natural Right of our Preſervation is altogether unalienable, that is to ſay, 
© ſuch as we can never renounce entirely and abſolutely. It is true, that when Iconftederate my ſelf with other Men 
© to form a Society, 'tis upon this Condition, that I ſhall expoſe my own particular Perſon for the preſervation of 
© the whole; there would be no way for a Society to ſubüd, if every one conſulted his own Safety only; and I 
© ſhould loſe the ſupport that I meet with for my own preſervation, in my Union witk others. But we cannot 
© ſay that Soldiers, who maintain themſelves in their Ranks, and fight valiantly in War, do renounce the natural 
© Care of their preſervation, ſo we cannot ſay that private Perſons renounce the Right of their preſervation, when 
© for the Love of their Country, they expoſe themſelves to the Danger of periſhing. *Tis a Contradiction that we 
© ſhould for ever alienate this Right. How have Men, who enjoy the Privileges of civil Society, renounced this 
© Right of Self- preſervation, when thoſe who are cut off from Society, as Criminals condemn'd to Death, do not 
© renounce it ? So that if they make their Eſcape, and are taken again, they ſhall ſuffer the puniſhment that their 
© former Crime deſery'd, in Execution of the Sentence that was pronounced againſt them before; but there will 
© be no Indi&ment brought againſt'em for their being willing to ſave themſelves, which is founded upon:thisPrinci- 
© ple, that as Nature always returns, ſo the Rights of Nature are never loſb—A Man, that finds himſelf ill, may, and 
© ought to make choice of a skilfulPhyſician,to whom he will give a pou apparently arbitrary over his Body. I put 
my ſelf into your Hands, he will ſay, do with me what you pleaſe, I will not contradict your Preſcriptions, and 
* when I would do fo I deſire that myServants may execute yourOrders and not mine, and that you may have the 
© ſole power in this Matter, I am certain that you would belieye that ſuch a Man has notwithſtanding all thar 
© renounced neither the Right nor theCare of his preſervation ; if the power which he gives over himſel ,unlimit- 
© ed in appearance, were fo in reality; and if it were evident that the Phyſician would poiſon the ſick Man, 
© might he not oppoſe him without breaking his Word and his Engagements? Is it not apparent that there are 
© ;n that Caſe two Extremities to be avoided ? That a ſick Man ought not to be ſuffer d to be Maſter of his 
© Phyſician ; but that tis alſo juſt for him to oppoſe the Phyſician, when it is notorious that he would poiſon the 
fick Man ? If it were nor juſtifiable to dethrone a King who is evidently endeavouring to ruin and undo us, it 
© would follow that the Right of deſtroying us, without being capable of loſing the Crown on that ſcore, pailing 
© from Father to Son, we ſhould have loſt, or alienated for ever the Right of our own Preſervation. Defence de la 
Nation Britannique, p. 260, 261. See the Homily of the Church of England againſt Rebellion, the ſecond Part. 
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Chap. VIII. 
reſiſted, is beſt to be underſtood by conſidering, 
as well the Nature of Sovereignty, as the pre- 
ſumed Deſign of thoſe who firſt incorporated 
themſelves in a civil State. As for the former, 
tis not in the leaſt repugnant to the Nature of 
Sovereignty, that all the Actions of the Subjects 
ſhould by it be directed towards the publick 
Good, and that thoſe who oppoſe its Decrees, 
ſhould undergo the ſevereſt Puniſhment ; with- 
out allowing it the Power to murther Men out 
of meer Humour, ſo as on no account to be re- 
ſiſted. Nor is there any natural Connexion be- 
tween an abſolute Power of procuring a Man's 
Safety, and an abſolute Power of deſtroying a 
Man at pleaſure. And tis impoſſible to make 
out what ſuch a Power in the Sovereign, or 
fach an Obligation in the Subject, can con- 
tribute to the Peace and Security of the Com- 
monwealth. On which Score it is evident, 
how falſe that Inference is which ſome Men 
make; the ſupreme Authority is accountable 
only to God, therefore we have ſufficient Rea- 
ſon to conclude, that the Perſons who firſt 
united in a Community, deſigned to reſerve to 
themſelves no Degree of Right which ſhould 
hold good againſt the ruling Power. As if to 
defend one's Life againſt an injurious Aſſailant, 


vuere to proceed againſt him in a judicial man- 


ner a! Nor is their Scruple of any Moment, 
who difallow the Liberty of reſiſting Gover- 

rs, in Caſes of barbarous Cruelty, on this Ar- 
gument, Becauſe we cannot frame to our ſelves any 
lawful Call, that the Subjetts have to take up Arms 
againſt the chief Magiſtrate ; ſince no Mortal can 


pretend to have a Furiſdliction over a Perſon of that 


Character. As if Defence were the Effect of Ju- 
riſdiction! Or, as if he who ſets himſelf to keep 
off an unjuſt Violence, which threatens his Life, 
had any more need of a particular Call, than he 
who is about to fence againſt Hunger and Thirſt 
with Meat and Drink b! EEE: 

As to the latter Conſideration propoſed by 
Grotius about the Deſign of Societies, he rightly 
judgeth, that if thoſe Perſons, who by incorpora- 
ting themſelves in States, gave the firſt Riſe to 
ſovereign Power, had been ask'd whether they 
intended to lay this Burthen on all their Con- 
ſciences, that they ſhould rather chooſe to die, 
than in any Caſe to oppoſe by Arms the un- 
juſt Violence of their Superiors ; they would 
certainly have anſwer'd, that it was never 
in their Thoughts to enjoin ſuch a Hardſhip. 
For this would have been a greater Inconveni- 
ence, than that which they endeavour'd to a- 
void by entring into a civil Community. For 
before they lay open. to the Injuries of many, 
but ſtill with the Right and Power of reſiſting 
them : Whereas by this means they muſt have 
bound themſelves quietly to ſuffer any Injuries 
from him, whom they had arm'd with their own 
Strength. And no doubt Fighting and Conten- 
tion is a leſs Evil than certain Death. 


2 Comp. Bœcl. ad Gror. d. J. 
d Diodor. Sic. I. 2. c. 18. 


1 V. Grot. I. c. 4, ſ. 8. 


beld ſacred in Ciotl States. 


b Comp. Ziegler ad Grote d. J. 

e An Inſtance of which we have in Dairo of Japan. 
Mr. BAR BEVY RAC 5 NOTES on FH. VIII. | i | | 
2 This is what Tacitus relates of the antient Kings of Germany ; Mex Rex wel 


worden — 
VIII. But this Sacredneſß which we have been 
hitherto touching upon, doth not belong to any 
Kings, but thoſe who are really and ſtrictl 
ſuch. It cannot therefore be claim'd by thoſe. 
who though they bear the Title of Kings 
are yet fubject to the Power of the People; as 
were the ancient Kings of Sparta, and many 
elſewere; inveſted rather with the Authority 
to perſuade, than with Power to command >. 
_ a King was Mezentius in Virgil, c againſt 
whom | 


H ßuriis ſurrexit Etruria juin, 
Re gem ad ſupplicium præſenti morti repoſcens. 


By juſt Revenge the Tuſcans ſet on fire, 
With Arms their King to Puniſhment require: 


Thoſe Princes do likewiſe forfeit this Sacred- 
neſs, who have either laid down their Disnity 
„ or have utterly deſerted and abandon'd the 
Kingdom; againſt whom, in caſe of grievous In- 
juries offer d by em to others, it is lawful to pro- 
ceed altogether in the ſame manner, as we might 
againſt private Perſons. As for the Example of 
Semiramis, who having prevail'd with her Huſ- 
band to reſign the Sovereignty to her for Five 
Days, made uſe of the Grant to take away the 
Life of the Giver ; this Story proves nothing elie 
but the great Wickedneſs of the Wife, and the 
no leſs Folly of the Husband 4, Yet it ſome- 
times happens, that thoſe who have either volun- 
tarily laid down their Authority, or have been 
deprived of it by ſome Misfortune, are till per- 
mitted to enjoy that formal Veneration of the 
People, which uſed to be paid to Princes, and 
all other external Badges of Majeſty. Which 
Privilege, as it is to be look d on as meer Ima- 


gery, made up of nothing but the regal Trap- 


pings and Ornaments ; ſo unleſs it hath been 


 confirm'd by ſome Pact and Agreement, it muſt 


be conceiv'd to depend entirely on the Favour 
and Complaiſance of others e. Thus Labardee, 
in his Hiſtory of France f, rightly obſerves; 
that whilſt Sedan, and the Territories depending 
on it, was neither feudatary to the Emperor; 
nor to the King of France, nor to any other Mo- 
narch, or State, the Lords and Proprietors were 
truly ſovereign Princes. But after that Frederic 
Maurice, Duke of Bouillon, had reſign d this City; 
with its Dependencies, to Lewis the 'Thirteenth 
of France, receiving in lieu of it certain Lands 
belonging to the French Crown ; he required 
Security to be given him, that he and his Poſte- 


rity ſhould retain the Title and Character of the 


former Dignity : Which could not be afterwards 
reckoned a true independent Honour, ſuch as 
accompanies ſovereign Power ; but only a nicer 
Shadow of princely Greatneſs, having no far- 
ther Effect, than the obtaining ſuch a certain 
place among the noble Families of France, an 


ſome other ornamental Privileges. And the 


En. 8. v. 494, 495: 
F L. 10. p. 684. 


Princeps, prout Decus bellorum, prout facundia eſt, audiuntur, auctoritate magis ſuadendi, quam jubendi poteſiate, De Morib, 


Germanor. c. 11. Vide etiam, c. 7. 


Truth 


724 4 | 
Truth of this appears evidently from that Act of 
the Duke, in defiring Security for his Titles, 
when he gave up his Dominions. Since thoſe 
who truly and properly poſſeſs the fovereign 
Dignity, have no need thus to bargain for the 
Enjoyment of it. 4 
Another way by which a King falls back 
into the Condition of a private Man, is in caſe 
his Kingdom be ſeiz'd upon as forfeited either 
by Felony, committed againſt him whoſe Hef it 
is ; or by virtue of ſome Clauſe inſerted in the 
Donation of the Crown, importing that if the 
King ſhould act thus or thus, the Subjects ſhould 
be immediately releas'd from all Obligation ro 
Obedience. So likewiſe if in conferring the So- 
vereignty it were expreſly agreed, that the Prince 
in ſome particular Deſigns or Practices might 
be reſiſted ; ſuch a Covenant may no doubt be 
put in Execution. Laſtly, if a Prince conſti- 
tated by the People ſhall go about to alienate his 
Kingdom, or to change the manner of holding 
the Government, *tis manifeſt not only that any 
ſuch AR of his is null and void; but likewiſe that 
in caſe he endeavour to compaſs his Deſign by 
Force, the People may oppoſe him in the ſame 
manner a. Triage 
TX. It is another difficult Queſtion what may 
lawfully be done, and what not, againſt Inva- 
ders and Uſurpers of Sovereignty ; and this, not 


after that long Poſſeſſion, or ſome ſubſequent 


Pact, hath given them a proper Right to go- 
vern, but ſo long as the unjuſt Cauſe of their 
poſſeſſing the Throne continues, and whilſt they 
ſeem to be ſupported only by Strength. On this 
Head we are firſt of all to enquire, whether the 
Commands of ſuch Uſurpers, whilft in Poſſeſſion, 
have the Power of obliging ? And here we muſt 
recolle& from what hath been formerly obſerv'd, 
thatno Obligation to Obedience can be produced 
in me, unleſs the other Party had a lawful Au- 
thority over me. Meer Violence may indeed 
lay on a Man ſome extrinſecal Neceſſity of 
doing this or that; but it cannot impoſe an Ob- 
ligation, which is an intrinſecal Engagement 
ſo binding to the Mind, as to make the Neglect 
or Omiſſion of it ſinful. When therefore a Man 
is threatned with Violence from a ſtronger 


The ſupreme Power is to be 


Book VII. 
things to which he hath no Obligation, ang 
which he really hates and abhors. Bur if he af. 
terwards find Opportunity, no Man will cenſure 
him for breaking his way through theſe unjuſt 
Impoſitions. But what is to be done, if a Per. 
ſon, who at firſt indeed ſeiz d upon the Govern. 
ment by Violence and evil Arts, would yet be 
8 5 of to obtain it by Right, and tho' he re. 
poſeth his Confidence in Arms, yet profeſſeth to 
be no Enemy, but a true and proper Prince? 
As to ſuch Caſes this ſeems in general to be the 
moſt probable Solution, that he who actually 
poſſeſſeth the Sovereignty, by whatſoever mean; 
he acquires it, is io long to be acknowledg'd by 
the Sub ects for their lawful Prince, as there 
appears no one who can claim the Crown by a 
better Right. For then it is conſonant to Rea- 
ſon, that the Poſſeſſor's Power ſhall hold good 
provided he act like a legal Governor: It being 
the common Intereſt of the People, that the 
Care and Direction of the State ſhould rather lie 
in any one Perſon, than that, on the account of 
having no certain Head, it ſhould be involv'd in 
endleis Diſputes and Diſturbances. Since there- 
fore the Subjects muſt be, in this Caſe, ſuppoſed 
to have, at leaſt tacitly, conſented to the Au- 
thority of their new Maſter, they ſhall be truly 
obligd to yield Obedience to him b. Thus 
"tis well known by what means the Family of the 
Cæſars rais d themſelves to the imperial Dignity ; 
and yet St. Paul aſcribes the gie, the pro- 
per Power to them, as thoſe who were to be 
obey d for Conſcience ſake. And twas our Bleſſed 
Saviour's Command, Render unto Cæſar the things 
that are Cæſar s. For at that time there was 
no particular Perſon who had a better Title to 
challenge the fupreme Authority; and as for the 
Senate and People of Rome, they had receded from 
their ancient Right, though more out of Fear, 
and for want of Strength to make Oppoſition, 
than becauſe they approved of this Alteration in 
the Government. It was a remarkable Law of 
Henry VII. of England, which enacted, that no 
Perſon who had follow'd the Party of the Prince 
then reigning, ſhould be ever impleaded or con- 
demn'd for that Act as a Criminal, either by le- 
gal Proceſs, or by Act of Parliament . The 
Reaſons of which are diſcuſs d by my Lord Ba- 


Hand, he is perhaps compell'd to perform thoſe 


a Add. Bæcler ad Grot. I. 1. c. 4. ſ. 10. b Ariſtophanes (in Ranis, Act. 5. Sc. 4. v. 21, 22, 27.) hath a notable 
Remark to this Purpoſe: Men ſhould not breed up a Lion's Whelp in their City; but if he be once bred up, 
his Temper muſt be complied with. | 
Mr. BARBEYRAC'S NOTES on S. IX. 

x Yide Grot. ubi ſapra, Sect. 12. See our Author in the ſixth Chapter of this Book, Sec. 10, rr. 

2 Rom. Xili- I, 5. 3 Matt. XXil. 21. 4 © They who have more regard to the prevailing Power 
© than to Right, and lay great weight upon the Statute of Henry the Seventh, which authorizes the Acts of a 

* King de Facto, ſeem not to conſider that thereby they deſtroy all the pretended Right of Inheritance; that he only 
© is King de Fafto who is receiv'd by the People; and that this Reception could neither be of any value in its fell, 
nor be made valid by a Statute, unleſs the People and their Repreſentatives who made the Starute, had in them- 
* ſelves the Power of receiving, authorizing, and creating whom they pleaſe. For he is not King de Fatio who calls 
© himſelf fo, as Perkin or Simnel, but he who by the Conſent of the Nation is poſſeſs'd of the Regal Power. If there 
© were ſuch a thing in nature as a natural Lord over every Country, and that the Right muſt go by Deſcent, it would 
be impoſſible for any Man to acquire it, or for the People to confer it upon him, and to give the Authority to 
© the Acts of one who neither is nor can be a King, which belong only to him who has the Right inherent in 
© himſelf, and inſeparable from him. Neither can it be denied, that the ſame Power which gives the validity to 
© ſuch Acts as are perform'd by one who is not a King, that belongs to thoſe of a true King, may alſo make him 
King; for the Eſſence of a King conſiſts in the validity of his Acts. And 'tis equally abſurd for one to 
pretend to be a King, whoſe Acts as King are not valid, as that his own can be valid if thoſe of another 
are; for then the ſame indiviſible Right which our Author, and thoſe of his Principles aſſert to be inſeparable 
from the Perſon, would be at the ſame time exercis'd and enjoy'd by two diſtin& and contrary Powers. More- 
© over it may be obſery'd, that this Statute was made after frequent and bloody Wars concerning Titles to the 
Crown; and whether the Cauſe were good or bad, thoſe who were overcome were not only ſubjc& 
to be killed in the Field, but alſo to be proſecuted as Traitors under the Colour of Law. He who 
e gain'd the Victory was always ſet up to be King by thoſe of his Party, and he neyer fail'd to proceed againſt 
| | | con 
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Chap. VIII. 
ern in his Hiſtory of that Reign a. After the 
ſame manner in an hereditary Kingdom, when 
the Right ſeems to lie doubtfully between two 
or more Competitors ; whilſt the Controverſy 
is yet in Agitation, and *till ſuch time as it may 
be determin'd, either by an amicable Accom- 
modation, or by Arms, tis the ſafeſt Courſe to 
obey him who hath the actual Poſſeſſion b. 
And much more will this Conduct be juſtifiable 
in Strangers, whom it doth not concern to exa- 
mine the Titles by which the Sovereignty hath 
been obtain'd, but who barely go along with 
the Poſſeſſion; eſpecially when the Poſſeſſor is 
fupported by great Strength and Power. 

X. But when a Perſon, driving out the law- 
fal Prince, ſeizeth the Government, and ſets 
himſelf up for King, tho' he be really the Uſur- 
per of another Man's Right; what Courſe ſhall 
an honeſt Subject take under this Difficulty ; in 
as much as he ſeems ſtill to owe Allegiance to his 
rightful Sovereign during his Life? On which 
Point it appears reaſonable to affirm, that things 
may often come to ſuch an Iſſue as ſhall make 
it not only allowable, but good and neceſſary 


to obey the Ruler in Poſſeſſion by what means 


ſoever the Poſſeſſion was gain'd. As if the 
lawful Sovereign be reduced to ſuch Streights, 
that lie can no longer exerciſe any part of the 
regal Office towards his People. For then, tho' 
the Commands of the Uſurper, being deſtitute 
of legal Power, are not in themſelves obliga- 
tory ; yet it becomes a wiſe Man to conſult the 


Weltare of himfelf and his Affairs, to make Pro- 
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viſion againſt the Future, and with Warineſs and 
Caution to reffect on his preſent Condition; that 
he may not raſhly thruſt his Life and Fortunes 
into Danger: As he would do, ſhould he by vain 


Obſtinacy and Oppoſition, draw the Uturper's 


Rage upon his own Head, without procuring 
the leaſt Advantage, either to his Country, .or 
to the ejected Prince. Some are willing to de- 
duce this Doctrine from the 13th Chapter of the 
Epiſtle to the Romans, where the Apoſtle ſays we 
ought to obey, s vor fi T1 6, not cnty for 
wrath ; as if he ſhould have told us, it was not 
the part of a prudent Perſon to provoke the An- 
ger of him, who bears the Sword, by an unneceſ- 
fary Stubborneſs; and that therefore, out of 
regard to our own Safety, we ſhould be ſubject 
Tas woes eExrios, tothe Powers that are in being, 
that is, which have the preſent Poſſeſſion. Since 
then a State, cannot ſubſiſt without ſome Govern- 
ment, and fince he who actually wears the 
Crown, doth at leaſt in ſome tolerable Meaſure; 
maintain the publick Security ; an honeſt Man 
and a Lover of his Country ought not, when 
the Poſture of Affairs requires this Proceeding,by 
an uſeleſs Reſiſtance, to give Occaſion to farther 
Troubles. But what ſeems hardeſt of all to be 
reſolv d is, how the Subjects can at the ſame time 
keep up two contrary Obligations, one to the 
lawful Prince nowexpell'd, and the other to the 
Poſſeſſor, who hath conſtrain'd them to {wear 
Allegiance to him, and for the preſent executcs 
the regal Office. For how can a Man pay Fide- 
lity to two together, who are bent upon mutual 


abe Interpreters of it 


« his Fnemies as Rebels This introduced a horrid Series of deſtructive Miſchiefs. The Fortune of War varied often; 
and I.think it may be (11d, that there were few, if any, great Families in England, that were not either deſtroy'd,or at 
« leaſt fo far ſhaken, as to loſe their Chiefs, and many conſiderable Branches of them: And Experience taught, that 
« inſtead of gaining any Advantage to the publick in point of Government, he for whom they fought ſeldom prov'd 
better than his Enemy. They {aw that the like might again happen, tho the Title of the reigning King ſhould be 
« as clear as Neicenr of Blood could make it. This brought things into an uneaſy polture; and tis not ſtrange, that 
both the Nobility and Commonalty ſhould be weary of it. No Law could prevent the dangers of Battle; for 
he that had Followers, and would venture himſelf, might bring them to ſuch a Decifion as was only inthe Hand 
« of God, But thinking no more could juſtly be required to the full performance of their Duty to the King than 
to expole themſelves to the Hazard of Battle for him; and nor being anſwerable for the Succeſs, they would not 
have that Law which they endeavoured to ſupport, turned to their Deſtruction by their Enemies, who might come to 
But as they could be exempted from this Danger only by their own Laws, which could au- 
tho ize the AQts of a King without a Title, and juſtify them for acting under him, tis evident that the Power of 
the Law was in their Hands, and that the Ads of the Perſon who enjoy'd the Crown, were of no value in them- 
« ſelves; the Law had been impertinent, if it could have been done withoutLaw, and thelntervention of theParliament 
« uſelels,if theKings de Fatfo could have given Authority to their own Ads. Bur if the Parliament could make that to 
© have the Effect of Law which was not Law, and exempt thoſe that acted according to it from the Penalties of the 
Law, and give the ſame force to the Acts of one whois not King as of one who is, they cannot but have a power 
« of making him to be King who is not ſo; that is to ſay, all depends entirely upon their Authority. Beſides, he is not 
King who aſſumes the Title to himſelf, or is ſer up by a corrupt Party; but he who according to Uſages requir'd 
in the Caſe is made King. If theſe are wanting he is neither de FaFo nor de Jure, but Tyrannus de Titulo, Never- 
« thelels, this very Man, if he comes to be receiv'd by the People, and placed in the Throne, he is thereby made 
King de Fact. His Acts are valid in the Law, the ſame Service is due to him as to any other: They who render it 
are in the ſame manner protected by the Law: that is to ſay, he is truly King. If our Author therefore do allow ſuch 
to be Kings, he muſt confeſs that Power to be good which makes them ſo, when they have noRight in themſelves. 
If he deny it, he muſt not only deny that there is any ſuch thing as a King de Facto, which the Statute acknow= 
« ledges, but that we never had any King in England; for we never had-any other than ſuch, as I have proved before, 
By the {ſame means he will ſo unravel all the Law, that no Man ſhall know what he has,or what he ought to do or 
« avoid; and will find no Remedy for this, unleſs he allow that Laws made without Kings are as good as thoſe made 
with them, which returns to my purpoſe : For they who have the rr of making Laws, may by Law make a 
King as well as any other Magiſtrate And indeed the Intention of this Statute could be no other than to ſecure 
Mens Perſons and Poſſ:ſfions, and ſo far to declare the power of giving and taking away the Crown to be in the 
« Parliament, as to remove all Diſputes concerning Titles, and to make him to be a legal King whom they ac- 
© knowlelge to be King. Sidney's Diſcourſe upon Government, Chap. III. 5. 35. 


a *Tis Irene's Advice in the Hiſtorian (Nicer. Choniat.) Nec imperatorem qui abſit querendum, nec qui ad{ſit pellendum eſſ; 
Neither to ſeek after a Prince who hath deſerted the Crown, nor to diſturb a Prince who poſſeſſeth ir. 
b Caſſius Clena, who had ſtuck to the party of Niger againſt Szwerus, thus makes his Defence to the Jatrer 0 Lovn'd 
neither You nor Niger for my proper Maſter ; and tho'I appear'd on the other fide, yet my Aim and Endeavour was 
not to oppoſe You, but ro vanquiſh Julian. Since then my deſign was the ſame with Yours, I am in this reſpe& 
certainly Guilty of no Fault. Nor am I more worthy of Blame for not revolting afterwards to Your Party. For 
© You would not Your ſelf have been willing that any Friend of Yours ſhould have relinquiſh'd Your Cauſe, and 
gone over as a Deſerter to Niger. Xiphilin. Epit. Dion. ad Ann. 194. & Zonare Tom. 2% | 


Bbbbb Deſtru- 


Deſtruction? And yet, on the other Hand, the 
Covenant made with the Uſurper by the Sub- 
ies, and the Faith which they have ingaged to 
him, ſeem utterly unable to take away the Rights 
and Pretenſions of the lawful Sovereign: as the 
Compoſition which a Countryman makes with 
Robbers, to hinder them from waſting his Eſtate, 
is incapable of extinguiſhing his Landlord's Right 
and Property. Grotius's Opinion on the Cale is 
this, that J/h1i1/t the Uſurper is in Poſſeſſion, the Acts 
of Sovereignty, which be exerc'ſeth, have a Power of 
obliging ; not by Virtue of bis Right ( for Right be 
hath none) but becauſe tis in the higheſt Degree pro- 
bable, that he who hates the juſt Right to the Throne, 
had rather, as things now ſtand, that the Commands 


of him who is thus in Poſſeſſion ſhould hold good, than 


that by the ceaſing of all Laws and Fuſtice, the Com. 
monwealth ſhould be thrown into utter Confuſion . 
And indeed, we ought by all means to pre- 
ſume, that every Prince harh ſo much Humanity, 
as to defire that his Subjects ſhould be preſerv'd 
by any Method whatſoever, rather than by ſtriv- 
ing in vain with their ill Fortune and unſeaſona- 
bly expreſſing an Affection without Strength 
to ſupport it, they ſhould give themſelves up for 
a fruitleſs Sac rifice b, When the Romans, be- 
ing themſelves. in Diftreſs, were petition d by 
their Allies the Petilini for Relief, their Anſwer 
was, They confeſs'd themſelves to be no long- 
© er in a Condition of ſupporting their diſtant 
© Dependents, and therefore defired the Petitio- 
© ners to return Home, and fince they had al- 
© ready given the utmoſt Specimen of their 


2 L. 1. c. 4. I. 15. Add. I. 2. c. 4. . 14. 


The ſupreme Power is to be 


Book VII. 
© Fidelity, to conſult amongſt themſelves for the 
© future how to make the beſt of their Affairs 
c. There appears nothing therefore 
that can with more probability be affirm'd in the 
Point before us, than this, that if the lawful 
Prince be brought into ſuch Streights, as that 
neither he himſelf is able to afford his Subjects 
due Protection, nor they on the other hand able 
to reſiſt the Uſurper, without their imminent 
Ruin ; it muſt be taken for granted, that he 
hath for a while releas'd his Subjects from their 
Obligation towards him, till ſuch Time as Pro- 
vidence ſhall open a way to his Reſtoration ; 
ſo far as is neceſſary to ſecure them from De- 
ſtruction and Danger. And thus tco the Fealty 
promis'd to the Uiurper, ems ſo far only to be 
binding, as that it ſhall be a kind of temporary 
Engagement, to expire ſo ſoon as the expell'd 

Prince ſhall recover his Dominions ; and con- 

ſiſting not ſo much in any internal Neceſſity laid 

upon the Conſcience, as in the Force of that 

Terror under which they now ſtand. Erctius 


d , in another Cale, allows of external Right and 


Property; and we ſee no Reaſon why there may 
not be admitted tome kind of external Obligation, 
not affecting the Conſcience e. If we put all 
theſe Conſiderations together, we ſhall find, that 
there is ſcarce any Caſe, in which a private Perſon 
may, by his own Authority diſturb an unjuſt 
Poſſeſſor of the ſovereign Dignity : eſpecially 
ſince Experience witneſſeth, that ſuch Conſpi- 
racies do commonly exaſperate the uſurping 
Powers to greater Violence and Oppreſſion t -, 


b Comp. 2 Sam. xv. 25, 26. 1 Kings iii. 26. 


c Add the Speech of King Ferdinand, when he fled from Naples, in Guicciardine, Book I. near the latter End. 


d L. 3. c· 7. ſ. 6. 


e See 1 Kings ii. 2 Chron. xxiii. on which place Mr. Hobbes rightly obſerves that Atha- 


liah was dethron'd, not by any Right which the High Prieſt had in that Capacity, but by the Right of the young 


King. Leviath. c. 44 What Opinion we ought to entert 


Tyrants, fee in Becler. on Grote I. 1. c. 4. . 17. 


Mr. BARBEYRAC'S | 
2 As this whole Chapter regards one of the general Duties of Subjects, I think 


1 Vid. Livy, L. 23.C. 20. 


ain of thoſe Laws which permit or reward the killing of 


f Vid. Juſtin. I. XVI. c. 5. ſub. fin. © 
NOTES on S. x. 


I cannot do better before I proceed to the following one, which treats of the Duties of a Sovereign, than to ſer down 
here in a few Words the principal Duties of Subjects of what Rank and Condition ſoever. Our Author has ſaid no- 
thing of em in this Work: Bur he has given us a conciſe and clear Idea of them in the laſt Chapter of his Abridg- 
ment de Officio Hominis & Civis, which I ſhall here tranſlate, and add ſomething to it here and there, which will 
clearly be diſtinguiſh'd by Crotchets. The Duties of Subjekts, ſays he, are either general or particular. The firſt a- 
riſe from the common Obligation which they are all under as ſubmitting to the ſame Government, and as Members 
of the ſame Civil State. The others reſult from rhe different Employments and particular Offices, with which 
each Subject is entruſted by his Sovereign. I. The General Duties of Subjects reſpe& their Behaviour either towards 
the Governours of the State, the whole Body of the People, or their Fellow Subjects. 1. As to the Governours, every SubjeCt 
owes them the Reſpe&, Fidelity and Obedience which their Character demands: So that conſequently they ought 
to live eaſy under, and be fatisfied with the preſent Government, and not to form any Cabals or ſeditious Pra- 
&ices againſt ir; to be attached to the Intereſt of their Prince, to reſpe& and and honour him more than any other, 
to ſpeak and think favourably and with Deference of him and all his Actions. [We ought even to have a Vene- 
ration for the Memory of good Princes: But for thoſe who have not been ſuch, behold the judicious Reflections 
of Montagne: Among thoſe Laws, fays he, which relate to the Dead, I take that to be the beſt, by which the Actions 
of Princes are to be examin'd and ſearch'd into after their Deceaſe. They are equal to at leaſt, while alive, 
if not above the Laws: So that what Juſtice could not inflict upon their Perſons, is but reaſonable ſhould be exe- 
cuted upon their Reputation, and the Eſtates of their Succeſſors, things that we often value even above Life it 
ſelf. This is a Cuſtom of ſingular Advantage to thoſe Nations where itis obſery'd,and by all good Princes as much 
to be deſired, who have Reaſon to complain that the Memories of the Tyrannical and Wicked ſhould be treat- 
ed with the ſame Honours and Reſpects as theirs, We owe indeed Subjection and Obedience to all our Kings alike, 
for that reſpe&stheir Office; but as to Eſteem as well as Affection, thole are only owing to their Virtue. Let it be 
© allow'd then, that according to the Rule of Policicks we are patiently to endure unworthy Princes; to conceal their 
© Vices, and to aſſiſt them in their indifferent Actions as long as their Authority ſtands in need of our Support. But 
© the relation of a Prince and Subject being once ended, there is no Reaſon why we ſhould deny to our own Li- 
© berry and common Juſtice,the publiſhing of our real Wrongs and Sufferings ; and ro forbid good Subjects theGlory 
© of having wichReſpe& andFaithfulneſs ſery'd aPrince, wholeImperfeQions were to them ſo well known, were to rob 
© Poſterity of ſo uſeful an Example. And thoſe, who out of regard to ſome ſecretObligation,do contrary to their own 
© Knowledge and Conſcience, eſpouſe the Quarrel and vindicate the Memory of a faulty Prince, do a particularA& of 
© Juſtice at the Expence of, and to the Diſadvantage of the publick one. Livy with abundance of Truth ſays, that 
© the Language of Men educated in Court, was always full of Vanity and Oſtentation, and that the Characters they 
© give of their Princes are ſeldom true; every one indifferently magnifying his own Maſter, and ſtretching his Com- 
© mendations to the utmoſt extent of Valour and ſovereign Grandeur. And perhaps ſome may condemn theBoldneſs 
© of thoſe two Soldiers, who, the one being ask d by Nero, why he did not love him, anſwer'd him plainly to his Face, 
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Chap. VIII. Hell ſacred in Civil States, 727 


hu thee whilſt thon wert worthy of it, but fince thou ave become a Parricide, an Incendiary, a Waterman, a Player, and 4 
* Coachman, I hate thee as thou doſt deſerve: The other, Why he ſhould attempt to kill him, as warmly reply'd Becauſe 1 
4 could think of no other Remedy azainſi thy 22 Miſchiefs. But the publick and univerſal Teſtimonies that were 
f gives of him after his Death, and will be to all Poſterity, both of him and all other wicked Princes like him, 


0 
* L own, that in ſo ſacred a Government as that of the Lacedemonians, there ſhould be mixt ſo hypocritical 21 


at the Interment of their Kings; where all the Confederates and Neighbours, and all ſaxts of degrees of Men an 
Women, as well as their Slaves, cut and ſlaſh'd their Foreheads in Token of Sorrow, and repeated in their Cries and 
Lamentations, that that King (let him be as wicked as the Devil) was the beſt that ever they had, by this means at · 
* rributing to his Quality the Praiſes which only belong to Merit; and that which is properly due to the ſupreme 
Merit, tho lodg'd in the loweſt and moſt inferior Subject. Eis, Lib. I. Chap. III. J 2. With Reſpect to the whole Bo- 
* dy of the People, tis the Duty of every good Subject to make it an inviolable Law to himſelf, to prefer the Good of 
the Publick to any other Moti ve or Advantage whatſoever ; chearfully to ſacrifice his Fortune, Life, and even al 
that he values in the World for the Preſervation of the State; and ro employ all his Wit, Induſtry and Addre 
to advance the Honour, and to promote the Advantage of his own Country. But we muſt here obſerve, that a private 
Intereſt is not always oppos'd to that of the Publick. Moreover, the common Duties of Subjects anſwer in this 
reſpect to one another, ſo that the Engagement of every particular Perſon does in ſome manner depend upon the 
performing of what the reſt are oblig'd to do, as well as himſelf, for the publick Good. For, indeed, the publick 
Good is only the Conſequence of the united Forces and Services of many conducing to the ſame End. If then in 
a State it is as it were become cuſtomary for the Generality openly to prefer their own private Intereſt to that 
of the Publick ; a good Subject will not in that caſe be to blame in the leaſt, in not caring to expoſe his Perſon or 
his Fortune; by a Zeal impotent and uſeleſs to his Country. Tirius Obſerv. DCCXXVIII.] 3. And laſtly, the Duty 
of a Subject towards his Fellow. Suljects is to live with them in a peaceable and friendly manner; to be good-hu- 
mour'd and complaiſant to em in the Affairs of Human Life, to give Mankind no Uneaſineſs by peeviſh and ob- 
ſtinate Tempers; and in ſhort, not to envy or oppoſe the Happineſs or Advantages of any one. 1 
II. The Particular Duties of Subjects are annex d to certain Poſts and Employments, the Diſcharge of which influ⸗ 
ences in ſome meaſure either the whole Government of the State, or only one part of it. There is one general Ma- 
xim which ſerves for all of em, and that is, that no one aſpire to any publick Employment, or even preſume to ac- 
cept of it, when he knows himſelf not duly qualified for it. [* Thoſe few wiſe and good Men who are Members 
of the Commonwealth, would doubtleſs be better pleas'd to retire into themſelves and live at Eaſe; full of that 
© {weer Content, which excellent and intelligent Perſons know how to give themſelves, in the Contemplation of the 
© Beauries of Nature, and the Works of Providence, than to facrifice all this Satisfaction to Buſineſs and a publick 


© Poſt; were ir not that they hope to do ſome good in being ſerviceable to their Country by their own Endeavours; 


and in preventing the Adminiſtration of Affairs from falling into ill or unskilful Hands. This may and ought 
© to prevail with Perſons of this Character, to conſent to the trouble of being Magiſtrates : But to cabal and make 
* Parties, and court Employments of Truſt with Eagerneſs and Paſſion, eſpecially ſuch as are judicial, is a very. 
© baſe and ſcandalous Practice, condemn'd as ſuch by all good Laws, even thoſe of pagan Republicks (as the Julian 
© Law among the Romans abundantly teſtifies) unbecoming a Man of Honour; and the ſhrewdeſt ſign that can be; 
© that the Perſon is unfit for the Truſt he ſeeks ſo vehemently. - To buy publick Offices is ſtill more infamous and 
« abominable, the moſt ſordid, and the moſt villanous way of Trading in the World: For it is plain, he that buys 
© in the piece, muſt make himſelf whole by ſelling out again in Parcels. Which was a good Reaſon for the Em- 
© peror Severus, when he was declaiming againſt a Fault of this Nature, to ſay, That it was very hard to condemn @ Man 
* for making Money of that which he had given Money for before Juſt for all the World as a Man dreſſes and ſets his Per- 
* ſon in Order and Form, putting on his beſt Face before he goes abroad, that he may make a Figure, and appear 
© well in Company; ſo is it fir that a Man fhould learn to govern his own Paſſions, and bring his Mind to good 
© Habirs, before he preſume to meddle with publick Buſineſs, or take upon him the Charge of governing other 
© People, No Man is ſo weak, as to enter the Liſts with an unmanag'd Horſe, or to hazard his Perſon with ſuch an 
Service of Conſequence and Danger; but trains and teaches him firſt, breeds him to his hand, and uſes 


* onein an 
him to the Exerciſs he is deſign'd for: And is there not the ſame Reaſon that this wild and reſtleſs part of our 


Soul ſhould be tamed and accuſtomed to bear the Bit? Should be N inſtrutted in thoſe Laws and Meaſures 


© which are to be the Rules of our Actions, and upon which the good or ill Conduct of our Lives will depend? Is 
it not reaſonable, I ſay, that a Man ſhould be Maſter of his own private Behaviour, and expert in making the beſt 
* of every Accident and Occaſion, before he venture out upon the publick Stage; and either give Laws to os 


© thers, or correct them for the Neglect of thoſe they have already? And yet (as Socrates obſerv'd very truly) the 


© manner of the World is quite otherwiſe : For, tho' no body undertakes to exerciſe a Trade, to which he has not 


© been educated, and ſerved a long Apprenticeſhip; and how mean and mechanical ſoever the Calling be, ſeve- 

ral Years are beſtowed upon the Learning of it; yet in the caſe of publickAdminiſtrations, which is of all other 
© Profeſſions the moſt intricate and difficult (ſo abſurd, fo wretchedly careleſs are we) that every body is admit- 
© ted, every body thinks himſelf abundantly qualified ro undertake them. Theſe Commiſſions are made Compli- 


ments and things of Courſe, without any Conſideration of Mens Abilities, or regarding at all, whether they 
know any thing of the Matter; as if a Man's Quality, or the having an Eſtate in the Country, could inform his 


© Underſtanding, or ſecure his Integrity, or render him capable of diſcerning between Right and Wrong, and a 
competent Judge of his poorer, (but perhaps much honeſter and wiſer) Neighbours. Charron de la Sageſſe, Liv. III. 


Chap. 17. Se&. 1, 2.] But we muſt itill ſay ſomething more. 1. Miniſters of State, or Privy Counſelors, ought with the 
greateſt Application to ſtudy and perfectly know the Affairs and Intereſts of the State in all the parts of Goyern- 
ment: and to propoſe faithfully, and in the moſt proper manner, whatever appears to them to be adyantageous 
to the Publick, without being influenced by either Affection, Paſſion, or any ſiniſter Views: The publick Good 
ought to be the only deſign of all their Advice and Endeavours, and not the Advancement of their own private 
Fortunes, and the promoting their own Greatneſs and Power. Nor muſt they ever by vile and nauſeous Flatte- 
ry, countenance or encourage the criminal Inclinations cf the Prince. They ſhould never be engag'd in any Fa- 
ion or Party whatſoever ; keep nothing ſecret that ought to be diſcoyer'd, nor diſcover any thing that ought to 


be kept ſecret, ſhould {till ſhew themſelves above the Power of all Temptations; and never negle& the Affairs 


of the State for their Pleaſures, or their own private Concerns. [* Now in Perſons thus to be choſen and employ'd; 
* ſeveral Qualifications are neceſſary: As, firſt of all, it is neceſſary to chooſe ſuch as are faithſul, and fit to be 
* truſted ; that is, in one Word, Men of Virtue and good Principles. I take it for granted (ſays Pliny) that the bet- 
f ter Man any one is, the more ſtanch and true he is, and more ſafe to be depended upon. 2. They muſt be Perſons of Abili- 
Account of their Skill in Politicks, and that expreſs Form of Government in particular; ſuch as have been uſed 
and try'd before, and have come off with Honour and Succeſs, verſed in Buſineſs, and accuſtomed to Difficul- 
ties: For Hardſhips and Adverſities are the moſt uſeful and improving Leſſons. Fortune, ſays Mithriates in Saluſt, 
* in the room of many Advantages which ſhe has torn from me, has given me the Faculty of Advice and Perſuaſion. And in 
one word, they muſt be wiſe and diſcreet, moderately quick, and not too ſprightly and ſharp, for ſuch Men will 


be always projecting. And Men of Fire are more for Change than for ſteady Management. Now in order to theſe 
* Qualifications, it is neceſſary they ſhould be Men of ripe Years, to give them Staidneſs, Experience and Conſi- 
| * deration : Nay, I may add, to inſpire them with Caution too, for it is one of the many Unhappineſſes attending 

* Youth, that Perſons then are eaſily impos'd _— ; of which the Tenderneſs and Softneſs of their B 


rain may 
bb b 2 | perhaps 


is. Tyrannies and abominable Deportment conſider'd, who in his right Senſes can blame? I am ſcandaliz'd; 


ty, and proper for this Office, not only in regard of their Knowledge and Learning in general, but upon the 
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. mg be one Reaſon, that may diſpoſe them the jmore eaſily to receive any Impreſſion, and conſequently to 
; Credulity and Eaſineſs of Temper. Iris for the convenience of a Prince to have notable Men of all ſorts a. 
bout him; both thoſe that excel in Subtilty and Cunning. The former indeed ought to be more numerous, and 
t are more eſpecially requiſite, becauſe they are more for the Honour of their Maſter, and of more conſtant uſe, 
for theſe are the managers of all regular and ordinary Proceedings. The Men of Art are for caſes of Neceſſity 
and extraordinary. Emergencies, to help at a pinch, and to countermine a Danger. A third Qualification ne- 
; ceſlary for privy Counſellors, is Openneſs and Freedom and Courage in all their Behaviour, when contulted wich. 
They muſt uſe their urmoſt Care that all their Propoſals be for the Honour and Advantage of their Prince; and, 
when once they have ſecured chis point, that the Advice be wiſe and good all Flattery andDiſguiſe ſhould be laid 
| aſide; all Equivocations and Reſervations, and Craftineſs of Expreſſion deteſted and deſpiſed, by which they 
may ſeem to aim at ingratiating themſelves, or to contrive that what they ſay may be acceptable to their Ma- 
, ſter. Theſe are the Men Iucitus deſcribes, who accommodate their Language as they ſee occaſion, and do nor þo 
c properly diſcourſe with their Prince, as with his preſent Inclinations and Circumſiances. They conſider him as a great 
Man, as one able to make their Fortunes; they obſerve what he would do, not what is beſt for him to do. 
; Whereas, indeed, all theſe Regards ought to be utterly baniſhed their Thoughts, they ſhould have a conſtantEye 
upon the Sacredneſs of their Office, and the Importantce of the Truſt repoſed in them; and looking no further 
than the Reaſon, and Juſtice, and-Convenience of the Thing, ſpeak the Truth, and ſpare not: For however harſh 
, and diſtaſteful this Liberty, and Openneſs, and honeſt blunt dealing may be at the preſent to thoſe Perſons, whoſe 
Opinion and Inclinations it happens to croſs ; yet there will ſoon come a time when twill obtainReſpeQ andEſteem, 
Oppoſition is offenſive juſt at the inſtant; but upon cooler thoughts the very Perſons you oppoſed will commend and admire pour plain 
dealing. A Man ſhould likewiſe take care to be conſiſtent with himſelf, firm to his Principles, without veering 
and wheeling about perpetually, as oft as other Peoples Humours ſhift into a freſh Quarter, But as he muſt nor 
be changeable and obſequious in a baſe compliance with the Paſſions and Pleaſures of others, ſo neither muſt he 
be ſtiff and peremptory in his own Opinions. There is always a decency to be obſerved, and great difference to 
be made between Conſtancy and Contradiction. For Opiniatrety and Fierceneſs confounds all manner of Deli- 
beration; and therefore I am far from deſiring my good Counſellor to be inflexible ; as knowing very well, that 
hearkening to other Mens Reaſons, and changing our own Opinions upon them, is fo far from deſerving the Re- 
roach of Raſhneſs and Inconſtancy, that it ought rather to be looked upon as a Teſtimony of Modeſty, and 
CG and great Prudence. For although the wiſe Man always walks in the ſame way, and by the ſame rule, y:t he 
does not always go the ſame pace, nor tread in the ſame ſteps ; change he does not then ſo properly as accommodate and mend 
himſelf; like the skilful Sailor, who plies to every Wind, and whoſe excellency lies in trimming the Sails that 
way that the Gale blows freſheſt. Thus the Man muſt often go about to make the Port he deſigns, when there 
is no coming at it by a ſtraight Courſe, And it ſhews the Dexterity and Addreſs of a Stateſman, to be able ro 
change his Methods, when choſe which were firſt choſen are either diſapproved, or by ſome Accident rendred 
uſeleſs and ineffe&ual. Another neceſſary Accompliſnment for this Poſt, is the making of a Conſcience of re- 
vealing any Debates he ſhall be privy to. For Silence and Secrecy are exceeding neceflary in the management 
of all publick Affairs: Infomuch, that a great Author has pronounced it impoſſible for that Man to manage 
any matter of Conſequence, who is not ſo much Maſter of himſelf as to keep his own Countel. For how ſhould 
he ſupport the weight of Publick Buſineſs, to whom even Silence is a Burden ? But upon this occaſion the concealing what 
one knows is not ſufficient, I muſt likewiſe caution him againſt knowing too much. A curious and inquiſitive 
* Temper, which loves to be buſy and inform it ſelf of other peoples Actions and Concerns, is no commenda- 
ble Quality in any caſe; but to pry into the Affairs of Princes, and to value one's ſelf upon knowing their Se- 
-crets, is as dangerous as it is unmannerly : And as Tacitus has well obſerv'd, nothing is more hazardous, nothing more 
- unfit for us, than officiouſly to dive into, and be bold with their retired Thoughts and Intentions. And therefore whatever 
a Man knows of this kind ſhould come freely and without his ſeeking ; nay, I make no difficulty to affirm, that 
it is commendable in a Man to decline the Opportunities of having ſuch things imparted to him, and to know 
as little of them as poſſible he can. This argues Reyerence and Modeſty, prevents all Jealouſies, and ſuits the 
diſtance between a Prince and his Subjects. Thus have I given my Reader a ſhort Account of thoſe good Con- 
ditions which ſeem neceſſary for the qualifying Men to be Politicians or privy Counſellors. And by theſe he 
will be able to tell himſelf, what are thoſe ill Qualities which incapacitate a Man for ſuch a Truſt. That a Prince 
in making his choice ſhould be ſure to reje all ſuch as are of confident, aſſuming, and preſumtuous Tempers ; be- 
cauſe theſe Vices make Men hot and arrogant in Debates, poſitive and bold in their own ſenſe: And a wiſe Man, 
uite contrary, will be content to allow ſecond and third Thoughts, to examine every thing over and over. It is 
the Character of ſuch a one to ſuſpe& himſelf, to be jealous of the conſequence, fearful in adviſing and reſolving, 
© that ſo he may afterwards be more vigorous and aſſured, when he comes to execution. For the mind that knoweth 
* how to be afraid, and undertakes warily, will act more ſecurely, and go upon ſurer grounds, Fools, quite contrary, are eager 
and aſſured, blind and bold in Debate; but when they come to Action, cowardly and tame. Advice given with 
Heat and Confidence, looks fair and gay at firſt ſight; but the Execution of it is hard and deſperate, and the E- 
vent of it full of grief and diſappointment. Next to this preſumptuous Vanity and Heat, Paſſion is improper 
* for ſuch Miniſters of State; all Anger and Enyy, Hatred and Spight, Avarice and Ambition, all ſelfiſh Narrow- 
© neſs of Spirit and ol vio; Intereſt; for theſe are all of them Corrupters of the beſt Senſe, the very Bane of all 
© ſound Judgment; Integrity and faithful Diſcharge of a publick Character cannot dwell in the ſame Breaſt with 
* theſe perſonal Piques, and private Affections. Private Advantage ever did, and ever will obſtruct and confound Publick 
© Counſels, and each ſingle Man's _ is that which poiſons all good Senſe, and kind Inclination to the Common Good, One thing 
more remains abſolutely neceſſary to be avoided, and that is Precipitation; an irreconcileable Enemy to Prudence 
and good Counſel ; and fit for nothing but to put Men upon doing amiſs, and then being aſham'd and unfortu- 
* nate upon that Account. Charron de la Sageſſe, Liv. III. Ch. II. Sect. 17.7] 2. The Clergy as being the publick Miniſters 
of Religion, ought to diſcharge their Function with the utmoſt Gravity and Application; ſhould teach no Doctrine, 
nor advance any Opinion in Religion, which does not appear to them to be ſincerely true; ſhould be themſelves a 
Mining Example by their own Deportment of thoſe Inſtructions which they deliver to the people; nor ſhould ever 
diſhonour their Character, or loſe all the Advantage and Efficacy of their Calling, by the Diſgrace of a ſcandalous 
and irregular Life. Since then the Clergy are, or ſhould be at leaſt, the publick Maſters of Virtue for the People, 
* who gladly hear them, and put a mighty confidence in them; it is of great moment to make a good choice of 
them, eſpecially in places that are very full of People. They are in ſome meaſure, like the Demagogues among 
the Greeks,and the Tribunes among the Romans; with this Exception, that they do not meddle, or ought not to med- 
dle with, State-Affairs. Thoſe who gain the Hearts of the Populace, can often ſet em in a Flame, and retain 
* *emjuſt as they pleaſe, can raiſe them in what paſſion they have a mind to, or on the contrary perſuade them 
* to Moderation and Peace. If the People, from ſome Accident or Opinion, take the Opportunity of making 
f Diſturbances, tis not ſo much the People whom we ought to condemn, as thoſe who ſpirit them up and excite 
: them to it. One ſhall rarely hear of any Commotions in a Town, unleſs backed by them .whoſe Buſineſs it is to 
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teach in publick or privately. Thoſe who take upon themſelves to diſcharge with Reputation ſo difficult an 
Employment, ought chiefly to be endow'd with two Qualifications. The firſt, is their having a Knowledge, and 
being acquainted with Religion, that is to ſay, that they have with Care and Diligence applied themſelves to 
the Study of the Holy Scriptures, and meditated fo upon them, as to be able perfectly to underſtand all the 
Duties of Chriſtianity, and all their Conſequences, together with the Grounds on which they are built. This 


ought to be the Foundation of their Studies, and the End to which all their Reading and all their Meditati- 
| * | ons 


tati- 
ons 
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* ons ſhould be directed. To this purpoſe all their Knowledge in Hiſtory, in Morality, in Philoſophy, in polite Learh- 
ing, and all in general that they make their ſtudy, oughr to be employ'd by them, nor oughr they to eſteem an 
* thing but 1 as it may be of ſervice in putting them in a Condition to perſuade Men to the Obedience o 
the Goſpel. The ſecond Qualification neceſſary for them to have, is that their Behaviour be conſiſtent with what they 
teach, ſo that they be a Pattern of thoſe Chriſtian Virtues which they inſtruct others in. For tho' an Angelical 
perfection, as being above the Power and Abilities of Human Nature, is not to be required of them, and one 
ought to excuſe their Frailties as well as thoſe in other Men; yet ir is certain that Mankind expe from them 
© and with good Reaſon too, not only more Knowledge and Learning, but more Virtue alſo. An Honeſt Man, when 
* we ſpeak of ſuch as follow another way of Living, is a Man who acts nothing that is ſcandalous, or puniſhable 
* by the Laws, and who performs the external Duties of Societies, ſo as not to deſerve to be reproach'd by the 
© World with any thing that's baſe and infamous, according to the manner of Living and the Cuſtom of the 
Country for Perſons of his Rank and Circumſtances. This Notion of an Honeſt Man is conformable to all the 
vicious Cuſtoms, and all the Corruprtions of the Times and Places where thoſe who made it, happen to be edu- 
* cated in; and tho' the Depravation of Manners is not every where equal, nor it may be the ſame, yet it is too 
true, that there is no place whatſoever, where Men do not forgive in each other a great many Vices, and even 
* to a degree far beyond what theEvangelica/Rule allows of. For example, a Man may be immoderately ambitious, or 
aim at Emplayicars that he is not qualified for, and endeavour to get into them by all the Methods that are not 
© 1;able to Puniſhment ; and this purely to gratify his own Vanity, and not with a deſign to be ſerviceable, to the 
«© Publick; yet not be reputed a diſhoneſt Man, nor be looked upon by any with ſcorn and indignation. #U | 
© may, and ſtill maintain this very Character, be infinitely more covetous, and more addicted to his Pleaſures than 
© the Goſpel ſuffers, or do any thing that does not give any occaſion of ſcandal in places where he lives, either to 
improve his Fortune, or to waſte his Time in greater Variety of Voluptuouſneſs. But a great deal more is re- 
quired to make ſuch a kind of Honeſt Man paſs for a Good Man, according to the Precepts of the Goſpel, or indeed 
© according to thoſe of Moral Philoſophy : They, whoſe Profeſſion it is to inſtru& others in the Principles of Religi- 
© on, muſt not be ſatisfied with being Honeſt Men, in the ſenſe which thoſe Words are generally taken; but muſt be 
© Good Men in the Goſpel Senſe; that is, they muſt be ſubje& to no habitual Sin, but eſpecially to ſuch as are upon 
* all Accounts inconſiſtent with true Piety and Devotion. Now if the Perſons who are choſen, in this Affair, are 
not of the cleareſt Charackers, two Evils mult neceſſarily ariſe from thence. The firſt is, that their bad Example 
vill do abundantly more Miſchiefs, than their good Sermons can do good. Mankind are by Nature much more 
inclin d to follow the World; and therefore a Clergyman, who lives a regular Life, does by his Manners much 
better convince the People, that tis their Duty to live well, than the greateſt Orator could do by the moſt ſtu- 
died and Rhetorical Diſcourſe ; as on the contrary, if he leads a diſorderly one, his vicious manners will make A 
deeper Impreſſion upon their Minds, than all he can be able to ſay to em. There is no need of producing Inſtan- 
© ces to prove this; tis what daily Experience tells the whole World. And therefore adviſe People as much as 
© you will, to do as ſuch Men ſay, and not as they do; they will always be ſure to follow the Ill they do, and for- 
get all the Good they ſay. ever did a Perſon of an ambitious and wrangling Temper; inſpire By his Diſcour- 
* ſes, a Contempt for the Grandeur of the World, or the Love of Peace. Neyer did a covetous ceacher make 
© his Hearers liberal. Never did a voluptuous Clergyman perſuade any one to abſtain from Pleaſures, or to uſe 
© them with Moderation; at leaſt when thoſe Perſons were diſcovered to be what they really were. Parrhaſiana, 
Tom. II Pag. 235, &c.] 3. The Publick Profeſſors and Maſters of Arts and Sciences, muſt not teach any thing that is 
© falſe or pernicious to the Minds of the People whom they are employ'd to inſtru& ; nor advance any Principle 


| 3 tho! never ſo true, that they do not prove by ſolid and convincing Reaſons, ſufficient to enlighten the Under- 


ſtanding of their Scholars; muſt carefully avoid broaching any Opinion that may be likely to diſturb the Govern- 
ment; and ought to look upon all Human Learning that is not uſeful to Mankind either in private or publick Af-. 
fairs, to be vain and empty Speculations. 4. Magiſtrates, and all other Officers of Juſtice, ſhould be eaſy of Acceſs to 
every Body; protect the common People againſt the Oppreſſions of the more powerful ones; be as forward in do- 
ing Juſtice, and that with the ſame Impartiality to the Mean and the Poor, as to the Great and Rich; not ſpin out 
a Cauſe to an unneceſſary length; never ſuffer themſelves to be corrupted by Bribes and Solicitations ; examine tho- 
roly into the Matter before em, and then determine it without Paſſion or Prejudice; regardleſs of every thing while 
they are doing their Duty. . Magiſtrates have a mixt Quality, and are placed in a middle Station between ſove- 
© reign Princes, and private Subjects. Theſe Subalterns therefore have a double Task incumbent on them, and 
* muſt learn both how to command and how to obey. To obey the Princes, who truſt and employ them, to ſubmit 
to, and truckle under the paramount Authority of their ſuperior Officers; to pay Reſpect to their Equals; to 
command thoſe under his Juriſdiction, to protect and defend the poor, and thoſe who are unable to contend for 
* their own; to ſtand in the Gap and oppole the powerful Oppreſſor; and to diſtribute Right and Juſtice to all 
* ſorts and conditions of Men whatſoever. And, if this be the Buſineſs of a Magiſtrate, well might it grow into 
© a Proverb, that the Office diſcoyers the Man, fince no mean Abilities, no common Addreſs, can ſuffice for the 
* \uſtaining ſo many Characters at once, and to act each part ſo well as to merit a general Applauſe and Approba- 
© tion. As to the Sovereign, by whoſe Commiſſion the Magiſtrates act, his Commands muſt be the rule c their 
© Behaviour. Some of his Orders they ought to execute 1 ; ſome again they muſt by no means comply with; 
© or be in any Degree inſtrumental in the Execution of them; and in others the moſt adviſeable Courſe of the 
Matter to the Magiſtrate, ſuch as thoſe of Oyer and Terminer; and in all others where there is this Clauſe ( ſo far as 
to you ſhall appear) or any other Clauſe equivalent to this, inferred ; on which, tho' they do not refer the Cogni- 
* ſance to him, yet order ſuch things, as are either manifeſtly juſt, or at leaſt lawful or indifferent in their own 
© Natures, he ought readily to obey, and without demur ; for here is no difficulty, nor any ground at all for a juſt 
and reaſonable Scruple. In ſuch Commiſſions and Orders, as do not leave the ISS of the Matter to, him, 
but only decree ſome point of executive Obedience; as in thoſe particularly, which we commonly call Mandates 
and Warrants; if they be contrary to any poſitive Law, which the Sovereign has power to diſpenſe with, and 
* there be clauſes of Nen-Obſtante for that purpoſe, to ſave the party harmleſs; he is obliged to obey his Orders 
* without more to do. Becauſe, according to the Civil Conſtitution, and the Laws of the Land, the Sovereign 


© has a Liberty reſery'd to him of relaxing, or ſerting aſide the Laws in ſuch particular Caſes. And the having 


* ſuch a Power over all Laws whatſoever, is the very thing in which abſolute and unlimited Sovereignty conſiſts 
In caſes contrary to Law, or ſuch as manifeſtly make againſt the publick Good (tho? there ſhould be an indem- 
* nifying Clauſe) or where the Magiſtrate knows his Orders to be obtain'd by ſurpriſes or upon falſe ſuggeſtions, 
* or by corrupt Methods, he ought not, in any of theſe caſes, to be haſty in the executing his Orders; but let 
them lie by a while, and with all Humility remonſtrate againſt them; and, if occaſion be, repeat thoſe Remon- 
* ſtrances a ſecond or a third time; but if the Command be peremptory, and unalterable, and repeated as often; 
then he is to comply ſo far as in Honour and good Conſcience he may, and for the reſt to excuſe himſelf as 
* well as he can. In matters contrary to the Law of God and Nature, he muſt lay down his Office, and be con- 
tent to quit all; nay reſolve to ſuffer the worſt that can come, rather than be inſtrumental in, or conſenting to 
them. I cannot ſo much as allow him to deliberate, or once to doubt in ſuch Circumſtances what to do; for 
natural Juſtice cannot be hid, it ſhines clearer and brighter than the Sun; and all Men muſt ſee it, except thoſ 

* who wilfully ſhut their Eyes, and wink hard againſt it. All this Advice relates to things in agitation, and 

* intended or ordered to be done; but, as for thoſe which the Sovereign has done already, let them be never 


ſo wicked and unreaſonable, a Man had better diſſemble the Matter as well as he can, and try to wipe out all 


Remembrance of it, than loſe all by proyoking and expoſtulating with a Prince to no purpoſe ; as 9 
2 P 1 


2 4 
» — 
—— — 


— 2 


[ 
I! 


8 — — — 


— 


——U— — rn—_— 


— 


= 
” — 
Z 
— 


oo 2 - ny wa — 
A 8 2 


455 5d way 


———_— 


— =—_ 


730 The Supreme Power to be Book VII. 


. did. For it is the very extremity of Madneſs to ſtrive againſt a Stream 5 where 10 Ground is got, nor any thing but Hi. 
fred and Disfavour for our Pains. As for their Duty, when conſidered, in their other Capacity, and with regard to 
2 the private Subjects under their Government, Magiſtrates muſt always remember whole their Authority is, and 
from whence they derive it. That this is none of their own proper Right, but meerly a Truſt ; that they hold 
© it from and under the Prince; that he has the Fee, and is che Lord and conſtant Proprietor; but they are Te- 
* nants and Stewards at Will, put in to exerciſe this part of his JuriſdiQion for fo long a Term only, as their 
* Commiſſion purports; or during his pleaſure, and no longer. Now hence it is very natural and obvious to 
" infer, That a Magiſtrate ought to be eaſy of acceſs ; always ready and at leiſure to hear and receive the Peti- 
tions and Complaints preferred to him: That his Doors ſhould be open to all Comers, and he as feldom out of 
© the way as poſſible; but eſpecially not ſo wilfully, and by contrivance; for he ſhould conſider himſelf, as no lon- 
ger at his own diſpoſal, but a Servant of the Publick, and devoted to the uſe and benefit of the People: And 
this was the Reaſon why Moſes's Law commanded that the Judges ſhould keep their Seſſions, and decide Contro. 
© yerſies in the Gates of their Cities; that ſo Juſtice might offer ir ſelf to all that went out and in, and none might 
© find any Difficulty in addreſſing for, or obtaining it. He ought to receive the Applications of all Perſons and 
Conditions alike ; and be open and kind toall, the mean as well as the great; and the poor no leſs than the rich. 
* Upon which Account it is, that one of the Philoſophers compares a Magiſtrate to an Altar; to which all People 
- ww recourſe in their Affliction and extreme. Neceſlity, pour out their Souls there, and depend upon Relief and 
© Conſolation for-their Troubles from ſo doing. But, though in point of Juſtice, he ſhould be free and open,yet 
in Friendſhip and Acquaintance he ought to be exceedingly reſery'd, not to make himſelf cheap and common, 
© not to admit any one into his Familiarities, and intimate Converſation, except ſome very choice Perſons, ſuch 
© as are known to be Men of ſound Senſe, and ſtanch Virtue; and theſe too but privately. For, a large and ge- 
© neral Acquaintance debaſes the Authority of his Character; and abates of that Firmneſs and Vigour which is 
© neceſlary for the diſcharge of it. When Cleon was choſen and admitted to the Government, he called all his 
© Friends together, and ſolemnly renounced from that time whatever Friendſhip had been formerly between 
© them, as thinking the continuing under ſuch Engagements by no means reconcileable with the Truſt he had 
© now taken udn him z and Cicero obſerves accordingly, that a Man muſt put off the Character of a Friend and 
© lay that quite aſide, before he can do Right to the part of a Judge. There are two things, wherein the Office of a 
2 Magiſtrate conſiſts ; the one is, to preſerve and keep up the Honour and Dignity, and juſt Right of the Prince 
© who has employ'd him, and of the Publick, whoſe Repreſentative he is, with a becoming State, with Gravity, 
© authoritative Behaviour, and a well-tempered Severity. Next, he is to act like a true and faithful Tranſcript, 
© from the 78 7 ; an Interpreter and Executor of his Maſter's Will; and to ſee that this be duly declared, and 
© diligently obfery d. By his Will, I mean the Law; for this is the authentick Will of the Prince, and the only 
Declaration of it, which Subjects are bound to take notice of. Of this the Magiſtrate is to exact a faithful 
Account and punQual Obſervance ; for which Reaſon we often find him termed by Authors, The Living and the 
Speaking Law. Now, tho' it be the Duty of a Magiſtrate, and an excellent Qualification in him, to temper Ju- 
* tice with Prudence; and Severity with Gentleneſs and Forbearance ; yet, it muſt be confeſs'd much more for 
the common Advantage, to have ſuch Magiſtrates as incline to the Exceſs of Sharpneſs and Rigour, than 
© thoſe who are diſpoſed to Mildneſs, and Eaſineſs, and Compaſſion. For even God himſelf, who highly recom- 
© mends, and ſo ſtrictly enjoins all thoſe human and ſoft Diſpo itions upon other Occaſions, yet poſitively torbids a 
© Judge to be mov'd with Pity. The ſtrict and harſh Magiſtrate is the better Reſtraint, the ſtronger Curb; he 
© contains people in bounds, and preſerves a due Awe and Obedience of the Laws. The mild and merciful one 
6 expoſes the Law to contempt; makes Magiſtracy cheap, and leſſens the Prince who made both the Law and 
©the Magiſtrate, in the Eyes and Eſteem of his People. In one word, there muſt go two Qualifications to the 
1 capacitating a Man for the diſcharging this Office compleatly, Integrity and Courage; the firſt cannot ſubſiſt 
© alone, but ſtands in need of the ſecond to pa jj and back it; the former will be ſure to keep the Magiſtrates 
© Hands clean from Avarice and Partiality, and Reſpe& of Perſons, from Bribery and Gifts, which are the Bane, 
© and utter Exterminators of Truth; and from any other Violation of Juſtice ; which Plato calls (which indeed it 
© ought to be) a pure unblemiſh'd Virgin: This will alſo be a Guard to him againſt his Paſſions; the Averſions 
© or Affection he may bear to the Parties concerned; then he will find great occaſion for Courage too, to ſtand. 
© his Ground againſt the Menaces and imperious Solicitations of great Men, and Requeſts and Importunities of 
© Friends, who fanſy they have a ſort of Right to diſpoſe of him, and will not take a reaſonable retuſal : To har- 
© den, him againſt the Prayers and Tears, the loud Cries and bitter Complaints of the miſerable and afflicted; 
© for all theſe are very moving and forcible Inducements, a great Violence, upon Reaſon and Duty; and yet ſo 
committed, that there is plauſible Appearance of both, in the very diverſion they labour to giye vs from both. 
And the Truth is, this Firmneſs and inflexible Conſtancy of Mind is the moſt maſterly Virtue, and particular 
Excellence of a Magiſtrate ; that he neither be terrified and ſubdued by Greatneſs and Power, nor melted by Mi- 
© ſeries and deplorable Circumſtances. Theſe are what very brave Men are often tranſported by ; and therefore 
© it is the greater Praiſe to continue proof againſt them, For, though being ſofren'd by the latter, it have an Air of 
© good Nature, and is more likely to prevail upon the better ſort of Men; yet either of the extreams are ſinful, 
and both foreign to the Merits of the Cauſe, which is the only thing that lies upon a Judge. The Motives of 
© Pity then are very dangerous Temptations ; and what a Man in Authority ought as much to ſtop his Ears a- 
© gainſft, as Promiſes or Threatnings; for even that God himſelf, who is Love and Mercy in perfection, has diſ- 
© countenanced this unſeaſonable Compaſſion, And the ſame Legiſlator, who ſaid. Thou ſhalt not receive a Gift 4 
* blind thine Eyes therewith, neither ſhalt thou accept the Perſon of the Mighty, found it no leſs neceſſary for the good of 
Mankind, and the equal Diſtribution of Juſtice, no leſs agreeable to his Goodneſs, to add that other Command, 
© Thox ſhalt not favour a poor Man in his Cauſe, Charron de la Sageſſe, Liv. 3. Chap. 17. Sect. 3, Cc. ] 5. The Generals, 
Captains, and other Officers in the Army ought to exerciſe their Soldiers carefully and at convenient Times, to inure 
them to bear the Hardſhips and Fatigue of War; ſhould ſtrictly obſerve all the Rules of Military Diſci- 
line ; never expoſe, nor hazard their Troops, but when there is an abſolute neceſſity for it; ſhould take care 
P : + Lig ae As . 
as far as in them lies, that their Soldiers have a conſtant regular ſupply of Proviſions, and not defraud them of 
their Pay and Allowance ; never ſtrive to win their Affection to the prejudice of the Government, but always in- 
ſpire them with Sentiments conformable to the Good of the Country and the publick Welfare. 6. Soldiers, on 
the other hand ought to be content with their Pay, and not plunder, nor abuſe in any manner whatſoever, either 
Citizens, or the Country- people; ſhould chearfully and with reſolution expoſe themſelyes to the Fatigues and Ha- 
zards to which they are called for the Defence and Honour of their Country; ſhould as much avoid the imprudent 
Ardour of running into unneceſſary Dangers, as the baſe Cowardiſe of flying when there is occaſion for their 
ſtanding ; ſhould ſhew their Valour and Intrepidity upon the Enemy, and not upon their Comrades; ſhould va- 
liantly maintain their Poſts, and prefer a glorious and honourable Death to an ignominious Flight and Life. 7. Am- 
baſſadors, Plenipotentiaries, Envoys, and others that hear any Pablick Character abroad, ought to behave themſelves with 
reat Prudence and Circumſpection; to be Perſons of deep Penetration, carefully to. diſtinguiſh Solidities from 
Frifles, and Truth from Falſhood; inviolable in keeping a Secret, and proof againſt any Corruption or Tempra- 
tion that might make them neglect or abandon the Intereſt of their Prince. [' A publick Miniſter, or a Plenipo- 
* tentiary, is a Camelion, a Proteus; ſometimes, like a cunning Gameſter,he diſſembles his very Humour and Temper, 
© as well to avoid the Conjectures and Penetration of others, as to prevent any Secret eſcaping thro' Paſſion or 
© Weakneſs; is always ready to put on that Shape his Deſigns and Occaſions require, and artificially appears what 


© it is his Intereſt to be thought. Thus when he deſigns to diſſemble that his Maſter is very Formidable or oy 
| _ | * Low 
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Low, he is reſolute and inflexible, to prevent any large Demands ; or eaſy and complaiſant, to give others oc- 
* cafion to make them, and to ſecure the ſame Liberty. At other times he is profound and ſubtil, to conceal a 
* Truth in the very publiſhing of it; becauſe it concerns him to divulge it, and that it ſhould not be believed: 
Or elle free and open, that whenever he ſhall have occaſion to conceal what muſt be kept ſecret, People may not 
* ſo much as ſuſpe@ him; but on the contrary, believe he has diſcover'd whatever he knew. In like manner he is warm 
© and verboſe, to excite others to talk, or ro hinder their ſpeaking what hedeſires not to hear, or their acquainring 
© him with what he would be ignorant of; talks of indifferent Things which ſoften and deſtroy one another, and 
© Jeaves the Mind confounded betwixt Confidence and Diſtruſt; that he may make amends for one loſt Opportu- 
« nity by dextrouſly gaining another: Or he is cool and ſilent to engage others to talk ; hears patiently a-tedious 
© while to obtain the ſame Favour himſelf ; talks with ſuperiority and weight when he deſigns to make doch Promi 
* ſes or Threats as may carry a great ſtroke with them, and make a ſtrong Impreſſion upon ſuch to whom they 
© are directed. Sometimes he ſpeaks firſt, the better to diſcover the Oppoſitions and ContradiQions, Intrigues and 
© Cabals of foreign Miniſters, upon the Propoſitions he has to advance, and take his Meaſures from their Anſwers. 
At another Meeting he ſtays till the laſt, that he may be ſure not to loſe his Labour; to be more exa&; to ob- 
© ſerve every thing that may be ſerviceable to his Maſter, or his Allies: To know what to ask, and what he can 
© obtain: He knows how to be clear and expreſſive, or obſcure and ambiguous ; can uſe equal Words and Turns, 
* which he can render more or leſs forcible, as his Intereſt and Occaſions require. He asks little, becauſe he won't 
grant much; or his Requeſts are large, that he may be ſure of a little: Deſires ſmall things which he pretends to 
© be of no value, that they may not hinder him of greater; avoids the gaining an important Point at firſt, as it is 
© like to hinder him of ſeveral, which, tho' in themſelves of leſs value, yet united exceed the other. His Demands 
are extravagant, with deſign to be denied, that he may be furniſh'd with a juſt Excuſe for refuſing thoſe he 
knows will be made: As induſtrious to aggravate the Enormity of theſe, and as warmly to urge the Reaſons why 
* he cannot hearken to them, as earneſtly ro endeayour to enervate thoſe which they pretend for their Denial: 
* Equally concerned to aggrandizs the little he offers, as to flight openly the little they are willing to grant. Feigns 
extraordinary Proffers. which beger a Diſtruſt, and oblige them to reje& what indeed accepted would be uſeleſs; 
* this ſerves to colour his exorbitant Demands, and to throw the blame of the refuſal upon them: He grants 
more than they can ask, to get more of them; ſhews himſelf very hard and unwilling to grant trivial things, 
that he may quaſh all Hopes and Ex pectations of better from him; or if he is perſuaded to N 

© cis on ſuch Conditions that he may ſhare the Advantages of it. He directly or indirectly eſpouſes the karre 
© of an Ally, as he finds it profitable, or as it rends to advance his Pretenſions; talks of nothing bur Peace an: 
* Alliances, the publick Good and Tranquillity ; in all which he means nothing bur his Maſter's Intereſt ;ſomertimes 
© he reconciles diſagreeable Parties, at other times he divides thoſe he found united; terrifies the ſtrong and po- 
tent, and encourages the weak: Unites ſeveral feeble Intereſts againſt a powerful one, to render the Balance e- 
qual; Joins with the former, that they may deſire his Alliance and Protection which he ſells ar a dear rate: knows 
© how to intereſt thoſe with whom he treats,and by a dextrous Management, by fine and ſubtil Turns, makes em ſens 
* ſible of their private Advantage, the Riches and Honours they may hope for by a little Eaſineſs which will not 
in the leaſt claſh with their Commiſſions, nor the Intentions of their Maſters. And that he may not be thought 
impregnable on this ſide, betrays ſome ſmall Concern for his own Fortune; diſcovers by this their moſt ſecret In- 
© tentions, the moſt profound Deſigns, and laſt Efforts ; which he turns to his on Advantage. If he is injur'd in 
any conſiderable Article, he is very loud, but if he finds he is not ſa, is yet louder, and throws the injur'd on 
| their Juſtification and Defence. All his Meaſures were order'd, his Steps pointed out, and his leaſt Advance pre- 
© ſcrib'd by the Court, yet he appears as complaiſant and free in the moſt difficult Conteſts, as if all his Compli- 
© ances were extempore, and purely owing to his condeſcending Temper. He dares even engage to an Aſſembly that 
* the Propoſals ſhall be approv'd of, and that his Maſter will not diſown him. He ſpreads falſe Rumours concern= 
© ning thoſe things which he alone is entruſted with; he cloſely reſery'd ſome particular Inſtructions, theſe he ne- 
© ver diſcloſes, but at ſuch Extremities as to neglect the uſe of them would be pernicious, All his Intrigues tend to ſos 
id and ſubſtantial Ends, for which he willingly ſacrifices Pun&ilio's, and imaginary Points of Honour. He has a 
great deal of Phlegm, and is arm'd with Reſolution and Patience; fatigues and diſcourages others, but is himſelf 
© unwearied. He's forewarn'd and fortified againſt all redious Delays and Affronts, Jealouſies and Suſpicions, Diffi- 
© culties and Obſtacles ; fully perſuaded that Patience and an happy ConjunQure will influence their Minds and ac- 
compliſh his deſired Ends. He feigns a ſecret Intereſt to break off the Negotiation, when he paſſionately deſires 
its Continuance ; but on the contrary, when he has ſtri& Orders to uſe his laſt Endeayours to break it off, thinks 
© the beſt way to effect it is to preſs its Continuation. After a very great Event, he is either ſtiff or eaſy, according 
as it is advantageous or prejudicial; and if by a vaſt Prudence he can foreſee any thing advantageous to the State, 
© he follows it cloſe, remporizes and manages himſelf according to the Hopes, Fears, and Neceſſities of his Maſter ; 
takes his Meaſures from Time, Place, and Occaſion, his own Strength and Weakneſs, the Genius of the Nation 
* he treats with, and the particular Temper and Character of their Miniſters. All his Maxims, Deſigns, and moſt 
* refin'd Politicks tend only to prevent being deceiv'd, and to deceive others. Mr. de la Bruyere's Characteres at Chap. 
du Souverain & de la Repulique. This indeed is a very fine Deſcription of a publick Miniſter, or a Plenipotentiary; 
but, however ſuch a Deſcription in which every particular is not to be imitated. We may alſo conſult Mr. Micgue- 
* fort's Book intitled, L Amboſſadeur & ſes Fadi. 8. The Commiſſioners, or Receivers of the Revenues belonging to 
the State, and in general all thoſe who have the Management of the publick Money, ought to take care not to uſe 
any unneceſſary Severity, nor to exact more of the Subjects than what they are tax d at, to enrich themſelves, and 
burden others; ſhould apply none of the publick Treaſure that paſſes through their Hands to their own uſe, and ſa- 
tisfy thoſe whom they have Orders to pay out of it, without making them ſtay a long time for their Money. But 
all theſe particular Duties of Subjects ceaſe with the publick Poſts and Employments from whence they flow. Whereas 
the Gexeral Duties remain ſtill in force, as long as Men are Subjects and live under any Form of Government. 
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CH AP. IX. 
Of the Duty of Sovereignse 


3, The Office and Duty of Sovereigns, whence| | van. The Subjects are to be reſtrain d from muty; 
to be diſcover d. © Injuries. | 
11. The Obligation that Princes have to be well ix. An able and honeſt Miniſtry is to be imploy d 
inſtructed in it. 5 | in State Affairs. 
11. The People's Safety is the ſupreme Law. x. Taxes are to be equally laid, and rightly ga- 
iv. The Subjects are to be train d up in good ther d. 
Manners. | Ixr. The Wealthof the State is to be advanced. 
v. Fit Laws are to be enacted, x11. Factions to be prohibited. | 
vi. And put in Execution. | |{ x11. A ſufficient Force to be kept up for the oppo- 
VII. Penalties are to be inflifted with Fuſtice and | Jing of foreign Invaders. 
» Moderation. © | 


of Sovereigns; ,which ought to be explain'd ning the Nature and End of civil Communities, 


1* remains that we take a View of the Duty this Duty, may eaſily be gather'd, by exami- 


with eſpecial Care and Diligence; as well in re- and the proper Offices belonging to the ſovereign 
| A that the Ignorance or Neglect of this Power. | | 


is the Occaſion of ſo many Miſchiefs in II. Here then it is before all things neceſſary 
the World , as becauſe to deliver the Rules that Princes induſtriouſly apply themſelves to 


and Meaſures of it, is the proper Buſineſs of this the underſtanding of every thing, that falls un- 


general Part of civil Knowledge, it being placed der the compleat Diſcharge of their Truſt; 
yond the Bounds of municipal Laws. Yet in fince no Man can manage with Commendation 
as much as others have frequently inculcated what he hath not firſt rightly learn'd and conſi- 
theſe Points, we ſhall reckon our Task diſcharg'd, der'd b. And as the < Art of Government is 
in barely repeating the chief Heads a. The ſo very difficult as to require the whole Man, 
Precepts then which unite in the making up of tho of the greateſt Parts and Abilities M they 


See Lord Bacoy's Serm. fd. c. 193 b See 1 Kings iii. 9. Virg. En. 6. v. 852, 853. Tſicrates has a wiſe 
Remark on the ſame Subject; It is, ſays he, that according as Princes cultivate their own Minds, ſo they muſt ex- 
« pet to find their Kingdom. And therefore no Champion at the Games has ſo much need to excerciſe his Body, 
© as a Governour has ro exerciſe and improve his Wit, Ad Nicoclem. And the Admonition of the Satyriſt, as it 
belongs to Mankind, ſo it eſpecially affects Princes. . | 


— wi i nent Study thy ſelf, what Rank or what Degree 
| Bu quem te Deus efſe | The wiſe Creator hath ordain'd for Thee, 
Juſſt, & humans qua parte locatus et in re. | And all the Offices of that Eſtate 


Perſ, Satyr. III. v. 71, 72. Perform, and with thy Prudence guide thy Fate. 
| he 1 Mr. DRYDEN. 


See alſo Philip de Comines, Lib. 1. p. 342. & Lib. III. p. 388. | | | 

That thoſe things which appear neceſſary to be known, in order to the well-governing of a State, are not ſo very 
trite and vulgar, ſo obvious to all Capacities, may be gather'd from what Mr. Hobbes has particularly deliver'd on 
this Point. De Cive c. x. ſ. 10. 

Mr. BARBEYRAC's NOTES on 5. 1, and 11. 

How happy is that Poſt which every Minute furniſhes Opportunities of doing good to thouſands ! How dan- 
© gerous is that which every moment expoſes to the injuring of Millions! (Characteres de la Bruyere, Chap. du Sou ve- 
© rain & de la Republique, p. 337. Ed. de Bruxelles 1697) the Good which Princes do, reaches even to the moſt diſtant 
Ages, as the Evils that they occaſion are multiplied from Generation to Generation to lateſt Poſterity. Thele 
are the Archbiſhop of Cambray's own Words in his Avantures de Telemaque (Page laſt but one of the laſt Tome) a Work 
from whence I ſhall take ſeveral fine Paſſages, with which the Reader, I preſume, will not be diſpleaſed to have his 
Memory refreſhed, to renew* the Pleaſure which he took in the firſt reading of ſo many excellent Precepts, where 
the Solidity of the Thoughts, and the Beauties of the Expreſſion, ſtrive in emulation of each other, which ſhall moſt 
charm thoſe who have a taſte of fine Things. | | 

The moſt painful and difficult Employment in the World, in my Opinion (ſays Montagne) is worthily to diſcharge 
the Office of a King» I excuſe more of their Failings than Men generally do, in conſideration of the inſupportable 
* weight of their Office, which amazes me. Tis hard to keep meaſure in ſo unmeaſurable a Power. Whether it is, 
* thatit is to thoſe who are of a leſs excellent Nature, a mighty Incitement to Virtue to be fix'd in a place where you 
cannot do the leaſt good that is not pur upon Record; and where the leaſt Benefit accrues to ſo many Perions; and 
* where your Capacity, like that of Preac ers, is principally adureſs'd to the People, no very exact Judge, eaſily im- 
© poſed on, and eaſily contented. Eſſais, Liv. 3. Chap. 7. del incommodite de la Grandeur, p. 681. in Pol. See alſo Lib. 1. 
chaps XLII. where there is in the Margin, Sceptre de Grand poids. Here are Mr. de la Bruyere's Thoughts, which are as 
beautiful as ſolid. © There are, ſays he, no general or certain Rules of governing well ; they depend on Times and 
© ConjunQures, the Prudence ef Deſigns of the Governours : So that perfect Government is the Maſter- piece ot 
© the Underſtanding, and perhaps it would be impoſſible to arrive at it at all, did not Subjects contribute one Moiety 
© to the Work by an Habit of Dependence and Submiſſion. If the care of a ſingle Family be ſo burdenſom, if a 


” 


Man has enough to do to anſwer for himſelf ; what a weight, what a load is the charge ofa whole Kingdom? Is the 


Sovereign recompenſed for all his anxious Cares by the Proſtrations of his Courtiers, or the Pleaſures an abſoJutc 
© Power ſeems to afford? Whenlthink on the troubleſom, hazardous, and dangerous Paths he is forc'd to tread, to arrive 
© at publick Tranquility z and whenTrefle& on the extreamly difficult, tho neceſſary, Methods he is frequently oblig'd to 
© uſe to compaſs a good End; that he is accountable to God even for the Felicity of his People, that Good andEvil are 


E in his hands, and that Ignorance is no Excuſe ; I can't forbear asking my ſelf, Wouldſt thou reign ? Would a ages 
| | © mean!y 
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Chap. IX. 


' ought therefore as it were to forget their own trench their Pleaſures and uſeleſs Diverſions, ſo 


Perſons, and live only for the Sake of the People. far as they intercept their main Implovment + 
From theſe Conſiderations it follows, that For the ſame Reaſon they ought to 2 "i 
Princes ought to * renounce all thoſe Studies to their Familiarity none but Men of Wiſdom 


and Purſuits which contribute nothing to this and Experience:; and on the contrary, to 


good End, much more are they obliged to re- diſcountenance and chaſe away all flattering 


* meanly happy in a private Condition, quit it for a Throne? Is it not even to one, who comes to it by Hereditary : 
Right, almo inſupportable to be born a Monarch? There is a ſort of Commerce or Reciprocal Return of the 
Duties of the Sovereign to his Subjects, and of theirs to him. Which are moſt ſtrongly binding, or moſt difficult 
in the Performance, I won't determine: Tis not indeed very eaſy to judge between the ftri& Engagements of 
* Reverence, Aſſiſtance, Service, Obedience and Dependence on the one fide ; and the indiſpenſible Obligations to 
* Goodnefs, Juſtice and Protection on the other. To ſay the Prince is the ſupreme Diſpoſer of the Lives of the 
people, is to tell us only that the Vices of Mankind have entailed on them a natural Subje&ion to Juſtice and the 
Laws, with the Execution of which the Prince is entruſted : To add that he is abſolute Maſter of his Subjects 
Goods, without any Reaſon or legal Proceſs, is the Language of Flattery, the Opinion of a Favourite, who will 
recant it when he feels Death upon him. When on a fine Evening you ſee a numerous Flock of Sheep ſpread over 
« a little Hill, quietly grazing on the fragrant Thyme; or in a Meadow,nibbling the ſhort and tender Graſs that has 
© eſcap'd the Mower's Scythe, the diligent and careful Shepherd, you obſerve, is always amongſt them, ſuffers em 
not to go out of his Sight, leads em, follows em, changes their Paſture ; if they wander, he fetches em in; if 
© the greedy Wolf appears, he ſets his Dog on, to beat him off; he nouriſhes and preſerves them; the Morning 
finds him in the open Field in which the Sun left him: What Care! What Vigilance and Slavery is this! Whic 

© Condition looks to you the moſt delightful and free, that of theSheep or theShepherd ? Was the Flock made for the 
Shepherd, or the Shepherd for the Flock? The genuine Image of this is of a good Prince and his People. There 
© js no Occaſion (on the un iy? 7 for Arts and Sciences in the Exerciſe of Tyranny ; the Policy which conſiſts 
© only in Bloodſhed, is very ſhallow, and has nothing of Fineneſs in it. It prompts us to murther all whoſe Lives 
are Obſtacles to our Ambition; and this a Man, naturally cruel, does with Eaſe. Tis the moſt barbarous and 
« deteſtable way of ſupporting and aggrandizing our ſelves. Caracteres ou Moeurs de ce Siecle. Chap, du Souverain & de 
la R publique. See likewiſe les Avantures de Telemaque, Tom. V. p. 18. Ed. de Bruxelles. Xenophon, as our Author has 
remark'd, ſaid a long time ſince, That Man is able more eaſily to govern all other Creatures, than thoſe uf his own kind; 
g pe The Tegurott, Tavrov fl nov Coomy Ein por n drfipurer dpyor, Cyrop. lib. 1. init. See alſo in les Choſes ne- 
morables, Socrates's Diſpute with a Youth, named Glaucon. Iſocrates (ad Nicoclem) in the Beginning, calls a Kingdom 
the greateſt of humane Afairs, and ſuch as requires more than ordinary Degrees of Prudence and Forefizht ; and ſays, that 
the Cauſe of all the Misfortunes which Kings are expoſed to, and of the Diverſity of Opinions about their Con- 
dition is. That People think that all the World is as capable of reigning, as of diſcharging the Offices about the Temple. 
T-wr7ns J Ie dalia, f & c. Vet nevertheleſs, adds our Author, there are many that think the 7:alian Pro- 
verb not altogether groundleſs, that rhere needs hut a very little Brains to rule the whole World; nor this other Latin one 
The World does not know what little Wiſdom it is that governs it : Upon which I have read a Diſſertation of a Profeſſor at 
Leipſick, named Mr. Adam Rechenberg, printed in 1676. He might add, that if they mean by that, that generally the 
Government of States is the Thing of the World in which the leaſt Ability, Care, and Application is employed 
one might admit of theſe Proverbs. But it muſt likewiſe be acknowledged, that if theRulersof States would diſcharge 
their Buty as they ought to do, they would be more ſenſible of the Weight of Government than they are; and 
that if they would inform themſelves of the Rules of fo nice and difficult an Art, and practiſe them exactly, the 
World would be much better governed than it is, and the People infinitely more happy. g 

3 Tis a ſort of an Affront and Mockery to extol a Man for Qualities misbecoming his Rank and Condition. thoꝰ 

otherwiſe commendable, and for Qualities alſo that ought not to be his principal Endowments : As if a Man ſhould 
commend a King for being a good Painter, a good Architect, a good Markſman, or a Runner; Commendations 
that do himno Honour but when mentioned together, and in the Train of thoſe that are more properly belonging 
to him, to wit, his Juſtice, and his Knowledge in governing his People, both in Peace and War. Twas after this 
Manner that Agriculture was an Honour to Cyrus, and the Knowledge of Letters to Charlemagne Demoſihenes's 
Companions in the Embaſſy to Philip, extolling that Prince as being handſome, eloquent, and a ſtout Drinker, were 
anſwered by Demoſthenes, that theſe were Commendations more proper fora Woman, an Adyocate, or a Spunge, 


than a King. 


Firſt, let his Empire from his Valour flow, 


© Imperet bellante prior, jacentem 
And then by Mercy on the proſtrate Foe. 


© Lenis in hoſtem. 
© Horace Carm. Szcul. V. 51, 52. 


'Tis not his Profeſſion to know either how to hunt, or how to dance wells 

Let others better mold the running Braſs; 

And ſoften into Fleſh a marble Face; 

Plead better at the Bar; deſcribe the Skies; 

And when the Stars deſcend, and when they riſe. 

Roman, 'tis thine alone with awful ſway, 

To rule Mankind, and make the World obey. 
DRYDEN; 


© Excudent alii ſpirantia mollius era, 

* Credo equidem, vi vos ducent de marmore voltus: 
© Oralunt cauſas melius , cælique meatus 

© Deſeribent radio, & ſurgentia ſidera dicent : 

© Tu regere imperio populos, Romaue, mement%s 


(Virg. Eneid. VI. 846, &c.) 


© Plutarch ſays moreover, that to appear ſo excellent in theſe leſs neceſſary Qualifications, is, to produce a Wits 


* neſs againſt a Man's ſelf, of his having miſpent his Time, and applying his Studies ill, which ought to have been 


© employed in the Acquiſition of more neceſſary and uſeful things. So that Philip, King of Macedon, having heard 
Alexander the Great his Son ſinging at a Feaſt, in Emulation of the moſt skilful Muſicians there, Art thou not a- 
' ſhamed, ſays he to him, to fing ſo well? And to the ſame Philip, a Muſician with whom he was diſputing about 
© his Art; Heaven forbid, Sir, that ſo great @ Misfortune any ever befal you, as to underſtand thoſe things better than TI. 
© A King ſhould be able to anſwer, as Iphierates did the Orator, who prels'd hard upon him in his Invective, after 
© this Manner; And pray what art thou, that thou doſt ſwagger at this Rate? Art thou a Soldier, doſt carry a Musket, art thou 
x a Pikeman ? I am none of all this, but I am one who knows how to command all theſe, Eſſais de Montagne, Liv, I .Chap. 
XXIX | | 
4 The wiſe Mentor ſays to Idomeneus, in les Avantures de Ia Telemaque, Do you not ſee thatPrinces who are corrupted 
© by Flattery, take every thing to be harſh and auſtere that is free and ingenuous? They are become ſo nice, that eve- 
ry thing that is not oy OS provokes them. But let us proceed a little further: Suppoſe that Philocles 
* is really harſh and auſtere, is not his Auſterity much better than the perniciousFlatrery of your Counſellors ?Whete 
vill you find a Man without Faults ? And ſhould not you fear, leaſt of all, the Fault of one who tells you the 
* Truth a little too boldly ? But is not this a 2 neceſſary to the Correction of your own Faults, and to the 
| See con- 
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Paraſites , all trifling Genius s, and ſuch as are skill. applying as they 0,ught the general Maxims of 
ed in nothing but what is empty and inſignificant State Policy, Princ es muſt be perfectly acquaint- A 
„But now to render themſelves capable of ed with the Con ſtitution of the State 7, and F 
* conquering that Averſion to Truth which Flattery has raiſed in you? You ought to have a Man about you, that 
) loves nothing bur Truth, and who loves you better than you know how to Love your felf; who will telf you the 
* Fruth in ſpire of you, who will force through all your Intrenchments ; arid this neceſſary Man is Philocles, Re. 
* member, that a Prince is extremely happy, when but only one Man of ſwch an Elevation of Mind is born in his 
Reign, and who is certainly the moſt valuable Treaſure of his Kingdom; aid that the greateſtPunjſhment he ovchr 
* to — from the Gods, is to loſe ſuch a Man, if he renders himſelf unw or thy of him, for v ant of knowing how to 
* make uſe of him. As for the Faults and Errors of good Men, you ought: not to be ignorant of them; but how 
* ever you ſhould make ule of their ſervice. Ser them right; bur be not implicitly managed by their raſh and 
* indifcreet Zeal ; give them a fayourable hearing, honour their Virtue, and thew the publick that you know how 
to diſtinguiſh it; but more eſpecially take care that you be not like t hoſe Princes, who, contenting themſelves 
* with deſpiſing corrupt Men, do notwithſtanding employ them, truſt in them, and heap Favours upon them; « 
and who, pretending to have Judgment to know virtuous Men, yet givve them nothing but empty Commendati- « 
* ons; not daring to truſt them in any Employments, nor to admit them into their familiar Converſation, nor . 
to beſtow any Kindneſſes upon them, Tom. III. p. 3, &. 1ocrates, as our Author obſerves, gave likewiſe this Ad- 6 
vice to Nicsocles: $iAu5 kT@d Wh Tdyles Y νẽ,“ñes, d, Cc. p. 34. Ed. Par. min. Receive into your Friendſhip « 
p not every Body, but ſuch only as are worthy of your high Birth ancl Station; not thoſe with whom you might G 


* paſs your Life moſt pleaſantly, but thoſe by whoſe Aſſiſtance you may beſt govern the Commonwealth. Uſe your 
* {elf to take Delight in ſuch Company, as may both increaſe the Stock of your Wiſdom, and raiſe the Character of 
> | * your Virtue among others, ——Rely upon the Fidelity, not of thoſe who praiſe every thing you ſay or do, but « 
of thoſe who admoniſh you when you commit any Fault. Suffer wiſe and prudent perſons to ſpeak with Free- . 
dom to you, that when you are in any Difficulty you may find people that will endeavour with you to clear Mat- c 
ters up. Diſtinguiſh artful Flatterers from ſuch as ſerve you with Affection; that Rogues may not have a lar- « f 
ger ſhare in your Favour than Men of Honour and Honeſty. | | « þ 
3. A King is not to be beliey'd when he boaſts of his Conſtancy in ſtanding the Shock of an Enemy for his 4 
© Glory, if for his Good and Amendment he cannot ſtand the Liberty of a Friend's Advice, which has no other 6a 
* power than to wound his Ear a little, the reſt of its Effects being ſtill in his own' Hands, Now there is no Con- p 
dition of Man whatever that has ſo great Occaſion for true and free Informations as theirs. They ſupport the 1 
* publick Life, and are to pleaſe the Opinion of ſo many SpeQarors, that, as it bas been cuſtomary for Men to con- E 
* ceal from them whatever might have power to divert them from the Courſe they are raking, they find them- 42 
* ſelves inſenſibly involv'd in the Hatred and Deteſtation of their People, often upon ſuch trivial Occaſions as they « A 
* might eaſily have avoided, and without the leaſt prejudice even to their Pleaſures themſelves, had they been 171 
ad viſed and ſet right in Time. Their Favourites have commonly more regard to themſelves, than to their © po 


© Maſters; and certainly tis their Intereſt to do ſo, foraſmuch as the greateſt part of the Offices of true Friendſhip, 
* when uſed to a Sovereign, are eſteemed to be a rude and hazardous Undertaking: And therefore there is Oc- 
* caſion not ul of very great Affection and Freedom, but for Courage too.----There is none of us all that would 
© not be worſe than Kings, if ſo continually corrupted as they are by ſuch kind of Vermin. L'Eſais de Montague, 
Liv. III. Chap. XIII. p. 803. 804. There follows in that Place ſome ſolid Thoughts upon the Way that ought to 
* be taken to inform Princes of their Faults, and to make them give Ear to Truth. See alſo Two fin: Chapters 


* of Charron, in his Treatiſe de la Sageſſe, Liv. III. c. 9, 10. 
It were indeed to be wiſh'd, that Carneades's Obſeryations were not too often · found true, that the Sons of Princes, 
and other wealthy and great Men, learn no Art well but that of Horſemanſhip, becauſe their Horſe cannot flatter them. Add Diodor. 
Sic. Lib. I. cap. 71. & Lib. XII. cap. 12. Where the ſame Author reports, that Charondas among his other Inſtitu- 
tions, order d an Action of i/ Company, and ſet a very ſevere Penalty on thoſe, who, being proſecuted upon this 
. Afion, ſhould be convicted. See Plutarch de Deſcrim. Amic. & Adulator. 
3 The 2 of this 1 is not in the Original, but is taken from our Author's Abridgment de Offic. Hom. 
Civ. Lib. II. c. 11. 6, 2. | 
27 + In che firſt place he muſt apply himſelf to Study, and underſtand the Humour and Complexion of his people. 
For this Knowledge will be a very great Direction, and model the Perſon to whoſe Government they are com- 
mitted. Now the reigning Qualities of the People in general — are Fickleneſs and Inconſtancy ; a Spirit of 
Faction and Diſcontent; of Impertinence and Folly ; Love of Vanity and Change; Inſolence and inſupportable 
Pride in Proſperity; Cowardiſe and Deje&ion of Mind in Adverſity. But beſides theſe Characters, which are 
common to Perſons of that Condition every where, a Man muſt be ſtill more particularly inſtructed in the Tem- 
per and Complexion of that Country, and thoſe dubjedts, where himſelf is concerned. For the Diſpoſitions of 
Men differ extremely, and are almoſt as various as the Towns wherein they dwell, or the Perſons that inhabit 
them. Some Nations are 1n a peculiar and diſtinguiſhing Manner, paſſionate or cholerick, bold and warlike, 
cowardly or luxurious, addicted to Extravagance, to Wine, to Women; laborious or ſlothful, frugal or expen- 
five. And of thoſe who agree in theſe Qualities, there is a Difference in the Meaſure ; in ſome they are more, in 
others leſs predominant. So neceſlary is that Rule, noſcenda natura vulgi eft, & quibus modis temperanter habeatur. 
That the common people muſt be ſtudied, firſt to know what they are, and then what is the beſt Method of 
dealing with them. And in this ſenſe ir is, that we are to underſtand the old Philoſophers, when they pre- 
nounce Subjection and Obedience a neceſſary preparation to the Art of Ruling : Nemo bene imperat, niſt qui ante 
paruerit imperio. No Man (lays Seneca) ever governs well, who has not firſt liv'd under Government, and known 
what it is to be commanded himſelf. Not that we are to infer from hence any Neceſſity, or indeed fo much as 
a poſſibility, that all Princes ought to be rais'd to that Dignity from an inferior Condition ; for ſeveral of them 
are born Princes; and a great many Governments paſs on in a Line, and come by Succeſſion and Proximit 
of Blood: But the true Importance of that Maxim is, that whoever is deſirous to be a good Governour, mu 
inform himſelf of the Humours and Inclinations of his Subjects, and underſtand which are the reigning Qualities 
in them, as perfectly well as if he had been one of the ſame Rank himſelf, and had felt and had been acted by 
them in his own perſon. But then it is no leſs neceſſary, that the Condition of the Government ſhould be like- 
- © wiſe thoroughly underſtood, and that not only what Sovereignty and Power is in general ; but the Frame and 
Temper of that Government and that State in particular, where this perſon himſelf preſides, what the Form 
and Conſtitution of it is, how it was fix d and ad;juſted, and what Extent of Power is veſted in him; whe- 
ther it be an old or later Eſtabliſhment; whether it deſcends by Inheritance, or whether it be conferr'd by 
Election; whether it were obtained by regular and legal Methods, or whether acquired by Force of Arms; 
© how far this Juriſdiction reaches; what Neighbours are about him; what Strength and what Conveniences 
he is provided with. For according to all theſe, and a great many other Circumſtances, too tedious to be 
_ * ae here, a different fort of Conduct will be found neceflary, The Sceptre muſt be {way'd, as juch 
© Conſiderations ſhall declare; one and the ſame Method. will not ſerve all alike ; but the Rules and Admini- 
© tration muſt be ſuited to the Temper of the Beaſt, and as this proves to be harder or ſofter mourh'd, ſo the 
Rider muſt take Care to keep a ſtiffer or a {lacker Rein. Charron de Is Sageſſe, Liv. III. Chap. 2. Scr. 1. We 
© ſhall ſee theUſefulneſs of theſe Inſtructions, when we come a little farther to treat of the Manner in whichLaws oualt 


*to be made. (Sec. 5.) Plutarch like wiſe gives it as the firſt Mia xim to thoſe whoſeBuſinels it is to govern theState,ro G uv 1 tie 
| * Diſpoſition 
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the Temper of their Subjects s; they ſhould excel in ſuch Virtues 9 as will be of Service to 
alſo in a more particular manner endeavour to them in ſupporting the weight of ſo difficult and 


© Difpoſition of the People, and to accuſtom themſelves to it as much as poſſible, or elſe, ſays he, if they ſhould en- 

« deayour fo introduce Changes and Alterations in it all at once, they would be engag'd in an Affair that is neither 

* eaty nor fafe, and that requires a great deal of Time, and a Power firmly eftabliſh'd. Teα $a 525 ub ud 

&. Praacept. Reip. gerende, p. 749. B. Ed. Week, There are in the reſt of this Treatiſe many excelicat Maxims for 

© the Art of Government. | | 

8 After the Knowledge of the State and Government, which is in the Nature of a Preface or Introduction, the 
next bath in Order and Dignity, is Virtue. And no Man can wonder that ſo honourable a Place is aſſign'd to this, 

« among the necetlary Qualiſications of a Governour, who at all conſiders how abſolutely and indiſpenſibly needtui 

it is to a Prince, and that both upon his own account, and for the Benefit of the Publick. Firſt of all it is highly 

teaſonable. as Cyras well obſerves, that he who is above all the reſt in Honour and Authority, ſhould be ſo inGood- 
* nels roo zthis is no more. than what ſuch a great and elevatedStation may juſtly ſeem to require of him. Then his 
* own Repurarion is nearly concern'd in it; for common Fame makes it one great part of its Bu.inels to pick up 
and diſperſe every thing our Governours do or fay : The Prince ſtands expoſed to the publickView, every Eye is 
* upon him, and he is curiouſly watch'd. There is no ſuch thing in Nature as Privacy in Princes ; they can no more 
be hid than the Sun in the Firmament. They are the conſtant Subject of Diſcourle in every Company.and fo are 
* {are ro have a great deal of good, or a great deal of ill {aid of them. And ir is of exceeding great Conſequence to 
any Governour both with reſpect to his perſonal, and the common Intereſt and Safety, whar Opinion the Worid 
have of him. Nor is it enough, that the ſupreme Goverpour be virtuous in his ownTemper and Converſation, but 
* he is like wiſe obliged to take good Care that the Subjects be like him in Goodneſs. And how deeply this concerns 
him I appeal to the univerſal Conſent of all good and learned Men, who, with one Voice, declare it impoſſible 
for that Kingdom or Nation, that City or leſs Society of Men, to proſper ; nay, ſo much as to ſubſiſt long, who 
© have baniſhed Virtue from amongſt them. And thoſe nauſeous Flatterers prevaricate much too groſly, who pre- 
tend that ir is for the Advantage and Security of Princes, that their Subjects ſhould be abandon'd to Wickedneſs 
and Vice. Becauſe they ſay, this emaſculares their Minds, and readers them more tame and ſervile in their Diſ- 
« politions. So Pliny in his Panegyrick (Chap. XLV ) ſays, Patleutiores ſervitutis,quod uon decet (e nift ſervos. They ale 
more patient under Slavery, whoare fit to be nothing bur Slaves. For, quite contrary, we find by unqueſtionabls 
Experience, that the more vicious Men are, the more do they flinch and grow unruly under the Yoke : The good 
and the gentle, the meek and ſweet temper'd Men, theſe are much better qualified to live in Fear and Awe of 
Authority themſelves, than to be an Awe or give Occaſion of Jealouſy to their Governours. Peſſimus quiſque aſper- 
* rime reforem patitur (Saluſt. ad Ceſar. de Rep. Ordinand, Orar. x. init.) Every Man is more ungovernable, in pro- 
* portion as be is a worſe Man. Mutiny and Diſcontent, and perpetual Uneaſineſs are the ſure Attendants of a profli- 
gate Mind. Contra, facile imperium in bonos, qui metuentes magis quam metuendi, On the other Hand, good Men are 
very eaſily kept in order; they give their ſuperiors little Trouble, but had rather ſubmit with Reverence and Fear 
© than be a Terror aud Diſturbance to them. Now there cannot be a more powerful Motive, a more efficacious Means 
« of bringing over the People, and forming them unto Virtue, than the Example of the Prince. For (as daily Expe- 
* rience thews) every one affects to be like him; and the Court is the ſtandard of Manners, as well as of Faſhions. 
© The Reaſon is, becauſe Example is what Men are ſooner mov'd with, and ſooner wrought upon by,than Laws; for 
this is a Law in dumb- ſhew, but has more Credit and Authority than the Voices of theLaw ſpeaking inCommands. 
Nec tam imperii nobis opus, quam exemplo (Plin.Paneg. Cap. XLV. num. G.) & mitius jubetur exemplo. We do not want 
* Preceprs ſo much as Patterns, and Example is the ſofteſt and leaſt invidious way of commanding. Now if all 
Example be a mighty Inducement, that of great Perſons muſt be ſo in a degree proportionable to their Quality 
and Station. For all the little ones fix their Eyes and Hearts here, and take their Obſervations from thoſe above 
them. They ſwallow all without chewing; admire and imitate ata venture; and conclude, that their Superiors 
* would not be guilty of any Behaviour unbecoming their Character; and if they do any thing, it muſt be excellent 
and good. And on the other hand, Governours are fo ſenſible of the Force of this Motive too, that they think 
their Subjects are indiſpenſibly obliged to thoſe Rules which they are content to be governed by themſelves; and 
that their own doing what they would have done by others, is ſingly a ſufficientInducement to bring it into pra- 
dice and common Vogue, without the Formality of a Command to enforce it. From all which it is abundantly 
* manifeſt, thar Virtue is exceeding neceſſary and advantageous to a Prince, both in point of Intereſt, and in point of 
Honour and Reputation. Charron de la ſageſſe, Liv. III. Chap. 2. 5. . Let us add to this the followingReflection of Mon- 
tague: I know not how *cis, but the World requires of Princes more than other Men, to hide and conceal their 
* Faults : For what is only reputed in us Indiſcretion, the People eſteem in them to be Tyranny, and a Contempt of 
the Laws. And beſides their propenſity to Vice, are apt to cenſure, that, as a heightning pleaſure to their Crimes, 
they inſult over and trample under Foot the publick Ordinances. Plato indeed, in his Gorgius, deſines a Tyrant to be 
* one who is at his Liberty in a State to do whatever his own Will leads him to. And tis by reaſon of this Im- 
* punity that the publication of their Vices does often more Miſchief than the Vice it ſelf. Every one fears to have 
© his Actions diſcover'd, and to be cenſur'd in his Pleaſures : But Princes are even to their very Geſtures, Looks, and 
Thoughts, the Obſervarion of the People, who think they have a Right and Title to be Judges of them. Beſides 
* that, the Blemiſhes of the Great naturally appear greater by reaſon of the Eminence and Luſtre of the Place they 
are ſeated in; as a little Scar, or a Wart in the Forehead, is a much greater Deformity than a conſiderable Gaſh any 
* whereelſe. And this is the Reaſon why the Poets feign the Amours of Juve to be perform'd in the Diſguiſe of ſo ma- 
ny borrow'd ſhapes, that among thoſe many amorous Intrigues, there is but only one, as I remember, where he ap- 
* pears in his own Majeſty and Grandeur. Efais Liv. I. Chap. 42. p. 190. 

9 The Virtues proper for this Purpoſe are, 1. Piety, which is the Foundation of all Virtues; but it muſt be a ſolid 
and reaſonable Piety, free from Hypocriſy, Superſtition, and Bigottry. 2. The Love of Juſtice and Equity. For the chief 
Deſign a Prince was made for,is to take Care that every Man has his Right. This obliges him to ſtudy, not only 
that Part of human Learning which qualifies thoſe famous Civilians that are fir to be Legiſlators themſelues; who go up to that 
Juſtice which at firſt regulaced human Society, who exactly know what Liber:y Nature has left us in Civil Governments, and what 
Freedom the Neceſſity of States take from private People, for the Good of the Publick : But that part of the Law too, which reſpecte 
the Rights, and deſcends to the Aﬀairs of particular Perſome This is a part of Education which is left the Gentlemen 
of the long Robe, and is nor admitted into that of Princes, as being beneath them, tho? they are every Moment 
* of their Reign ro paſs Judgment upon the Fortunes, Liberties, and Lives of their Subjects. Princes are perpetu- 
ally ralk'd ro of Valour, which is of no Uſe but to deſtroy ; and of Liberality, which is good for nothing butEx- 
travagance, unleſs regulated by Juſtice. *Tis true, every Temper muſt be inſtructed, if I may ſo ſay, in a Virtue 
proper for its reſpe&ive Occaſion ; the Coverous muſt be aſpir'd with Generofity, the ſoft and the ſlothful muſt 
be inflam'd with the Deſire of Glory, and the Ambitious muſt, as much as poſſible, be reſtrain'd within theRules 
of Juſtice, But wharſoeyer Variety there may be in the Diſpoſition of Princes, Juſtice is always the moſt neceſſa- 

* ry; for that Virrue keeps up Order in him who does it, as well as in thoſe to whom it is done. *Tis not any Con- 
* ſtraint that limits the Powers of the Prince, ſeeing that at the ſame Time that he renders it to others, he reaches 
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them to return it to himſelf, and that willingly too, tho' his Power neceſſarily obliges us to receive it from him. 


* (St. Evremond, Tom. III. p.74,75.) From whence it follows, that he ought eſpecially to be a religious Obſerver of 
| Ccccez impor- 
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is Word. Let as hear what the Oracle of Gaſcoigue ſays farther upon this Subject. Thoſe of our Time, who have con- 


'« ſidered in theEſtabliſhment of the Duty of a Prince, the Good of his Affairs only, and have preferred that to the Care 1 
df his Faith and Conſcience, might ſay ſomething to aPrince, whoſe Affairs Fortune had put into ſuch a poſture, that £ 
« he _ forever eſtabliſh em by only once breaking his Word ; bur 'twill not go ſo. They often buy in the ſame Mar- 
« ket ; they make more than one Peace, and enter into more than one Treaty in theirLives. Gain tempts them to the e 


firſt Breach of Faith, andalmoſt always preſents its ſelf, as in all other ill Acts, Sacrileges, M urders, Rebellions, Treaſon, 
as undertaken for ſome kind of Advantage: But this firſt Gain is attended with infinite miſchievousConſequences ; 
'« throws the Prince out of all Correſpondence and Negotiation, by ſuch anInſtance of Infidelity. Sohman of the Ottoman 
Race; a Race not very ſolicitous of keeping their Wordsand ſtanding to their Articles, when, in my Infancy, he made 
« chis Army to land atOtranto, being inform'd that Mercurino deGratinare and the Inhabitants of Caſro were detain'dPriſo. 
ners, after they had ſurrendred the Place, contrary to their Articles of Capitulation, order'd them to be ſet at Liberty, 
e ſaying, That having other great Enterprixes in Hand in thoſe Parts, this Pe rfidiouſneſe, tho it carried with it a ſhew of preſent Advan- 
tage, would for the future bring on him aDiſcredit ani Diſtruſt of infinite Prejudice. (Eſſais Liv III. Ch. 7. p.478.) To whom 
ought not Treachery to be hateful, when77berius refuſed it in a thing of ſo great Importance? He had word ſent him 
fromGermany,that if he thought fit, they would rid him of Ariminius by Poiſon. This Ariminius was the moſt potentE- 
nemy the Remant had, who had ſo baſely beaten them under Varus, and who alone pur a ſtop to the Growth of their 
Power in thoſe Countries. Tiberius returned Anſwer, that the People of Rome were always uſed to revenge themſ. Ives of their 
Enemies by fair and open Ways, with :heirSwords in their Hande, and not clandeſtinely and byFraud, He quitted the ad- 
vantageous for the honeſt Part. You will tell me he was aDeceiver,and did nor ſpeak as he thought. I believe fo roo, 
and tis no great Miracle in Men of hisProfeſſion. But the Acknowledgment of Virtue is of no leſs Importance for 
being in the Mouth of one that hates it; ſince ir is Truth that forces it from him; and if he will not inwardly re- 
ceive ir,he at leaſt puts it on to make himſelf outwardly fine. Liv. III. Ch. I. at thebeginning. See what Teilemachus 
ſays to diſſuade his Allies from making uſe of the Treaſon of a certainCitizen of7<nu/ium who offer'd to deliver upto 
them one of the Gates of the Town by Night, Tum. 8. p.41, & c. 3. Valour is likewiſe a very neceſſary Qualification in 
aPrince; but then it muſt be managed by Prudence. Mentor gives Telemachus very excellent Advice upon this Matter. 
Go,ſays he, into the greateſt Dangers, as often as it is neceſſary you ſhould go. A Prince diſhonours himſelf more by 
avoiding theDangers of aWar,than by never going to it at all. TheCourage of him who commands others ſhould 
never be doubtful : It is neceſſary for aPeople to preſerve their General andKing,it is ſtill more neceſſary for them 
not to ſee him in anuncertainReputation of Valour—Bur-then on the other Hand do notiun headlong into Danger, 
when there's noNeceſlity for it; for Valour can no longer be aVirtue,than as it is managed by Prudence; other- 
wiſe tis a ſenſleſs Contempt of Life, and a brutalArdour. conſiderate Valour is always unſecure; he that is not Ma- 
ſter of himſelf inDangers, is rather fierce than brave. He is forc'd to be beſide himſelf, that he may be rais'd above 
Fear; becauſe he cannot overcome it by the natural Diſpoſition of his Heart; now in thisCaſe,if he does not run 
away, he is atleaſt confounded; he loſes the liberty of the Mind, which would be neceſſary to him in making ule of 
* Opportunities to defeat the Enemy, or ſerve his Country. If he has all the Courage of aSoldier,he has none of the 
Prudence of aCaptain; nay,he has not even that of a privateSoldier; for aSoldier ought, during the time of A&ioo, 
to keep ſuch aPreſence of Mind, and ſuch a Moderation as is neceſſary to obeyOrders. He that raſhly expoſes himſelf, 
* diſcompoſes the Order and Diſcipline of the Troops, ſets an Example of Temerity, and often expoſes the whole Army 
to very great Dangers. Thoſe who prefer their vain Ambition to the Safety of the common Cauſe, deſerve Puniſhments 
inſtead of Rewards. Take care tlien not to ſearch after Glory with too much eagerneſs: The moſt certain way of finding 
© it,is patiently to waita favourable Opportunity: Virtue gains ſo much the moreReſſ pect and Eſteem, as ſhe ſhe ws her 
* ſelf, plain, modeſt, averſe topride andOſtentation; and the greater the neceſſity of expoſing your ſelf toDanger grows, 
© the greater ſtill your Courage andForeſight ought to be. 7om.8 p. 43, fc. See likewileMontagne'sEſais (Liv. I Chap. 14. 
and Liv. II. Chap. XVI. that treats ofGlory.) 4.A Prince ought 70 be very reſerved in diſcovering his Thoughts and Deſigns. This 
Virtue is apparently neceſſary to all thoſe who are concern'd in Government. It includes a wiſe Miſtruſt and innocent 
Diſſimulation. See Charron de la ſageſſe, Liv. III. Chap. 2. ſ. 6,7. And what our Author has ſaid above, Bool V. Chap. a. Sec. 
17») 5-APrince muſt above all things accuſtom himſelf to moderate his Deſires: For having it in his power to ſatisfy them, if 
once he ſhould give a looſe to them, he would be tempted to proceed to the laſt Exceſs, and by ruining his Subjects, 
would, in the End, ruin himſelf. To prevent theſe terriblelnconyeniencies, and to form himſelf to this Moderation, no- 
thing can be more proper for him than to accuſtom himſelf to Patience. Tis the moſt uſeful of all Virtues for thoſe 
* whoare to command. AMan muſtbe patient, if he will becomeMaſter of himſelf and others. Impatience, which ap- 
© pearsto be the ſtrength and vigour of the Soul, is only its weakneſs; He that can't wait and ſu er, is like one who 
© can't keep aSecret: Both of em want Reſolution of Mind to contain themſelves, as a Man that runs a Race in a Cha- 
riot, and has not a Hand ſtrong enough to ſtop where he ought, his unruly Courſers—An impatient Man, by his mad 
© ungovernableDeſires,is thrown into anAbyſs of hisMisfortunes: The more powerful his Authority is, the more fatal 
to himſelf is his Impatience. He will not ſtay, he will not allow himſelf time tomeaſure any thing; he forces all things 
© to ſatisfy hisPleaſures ; he tears off theBoughs,to gather the Fruit before it is ripe ; hebreaks down the Gates, rather 
than ſtay till they are open'd to him; he will be a reaping while the prudent Husbandman is but ſowing ; every 
A ng Hao he does in a hurry, is ill done, and has no longer Duration than his own fickle Inclination. Such are 
© the fooliſh projects of a Man who believes that he is at liberty to do every thing, and who is entirely governed 
by his Paſſions, to the Abuſe of his power. (Avant. de Telemaque, Tom. V. p. 179, 180.) The Philoſopher Arrian (de 
expe2dit. Alex. Lib. IV. cap. 7.) ſays, That it is eaſy to ſee by the Example of Alexander, that whatever fine Actions a Man 
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performs to outward appearance, it ſigniſies nothing to true Happineſs, if one does not know at the ſame time how Mankin 

to rule and moderate ones ſelf. Ib dis vt be £5 euνZ Dian cy, & ph οο iv TaVIG Vrdgycr T51G 16 ſuchMa! 

auen TO T4 u8#Y dA, ws Souglt, Tg a4TETCIetRITI. 6. Goodneſs and Clemency are allo Virtues, very proper in your om. 

= and very uſeful to a Prince. Let him ſhine bright (ſays Montagne) in Humanity, Truth, Fidelity, Temperance, and lent thi 

. | © eſpecially in Juſtice ; Marks that are rare, unknown, and exiled. Tis by no other Means but by the ſole good Will in the! 
W * of the People that he can do his Buſineſs ; and no other Qualities can attrac their good Will like thoſe, as being Chriſti; 
Af 4 of the greateſt Advantage to them. Nhil eft tam populare quam bonitas. Nothing is ſo popular as Goodneſs (Cicer. ö 
Orat. pro Ligar. cap. XII.) Eſſais Liv. III. Chap. 17. p.477. See Charron de la ſageſſe (Liv. III. Chap. 2. Sect. 12.) 7. Liberality, private 

© well ood and well applied, is ſo much the more neceſſary for Princes, as Avarice and Niggardlineſs are a 7. See 

* Diſgrace to a Perſon whom it almoſt coſts nothing to be liberal. But then alſo there are no People that ought to But aft 

© take more care in regulating theUſe of this nobleVirtue. As this requires abundance of Circumſpe&ion, and ſup- written 

. poſes moreover very commendableDiſpoſitions inPrinces, who know how to place their Favours as hey ought to do, — 

emical l 


and to confer them on deſeryingPerſons ; one can t, in myOpinion,abſolutely ſay with Monragne,thatLiberality is not 


in its trueLuſtre in theSovereign'sHand,and that private Men have the moſtRight to it; that it is a very improper Civilis, 1 


Subject to be preached up to young Princes; and that it is but of little value in compariſon of other royal Virtues. printed 
However, there is nothing more ſolid than theRefle&ions which this Author makes in the ſame place. To take it ex- often to 
© atly, s he, a King (as King) has nothing properly his own; he owes his very ſelf to others. Authority is not given thor had 
* intheFavour of a Magiſtrate, but of the People. A Superior is never made ſo for his own profit, bus for the profit of Reaſon of 
© the Inferior: And the Phyſician for the ſick Man, and not for himſelf. All Magiſtracy, as well as Art, has its End wiſh d fo 
* withour its ſelf. Nula ars in ſe verſatur A Prince being to give, or, to ſay better, to pay and render, to fo many Peo- von ſome 
© ple according to what they have deſerved, ought to be a truſty and prudent Diſpoſer of what he has to lay out. If tue, and 
: cheLiberality of the Prince be withoutBounds or Diſeretion, I had much rather he were covetous; Royal Virtue ſeems * Perſons 
* co conſiſt moſt in Juſtice, and of all the parts of Juſtice, that beſt densres a King,that accompanies hisLiberality; for enough 
*rhat chey have particularly reſery'd to themſelyes, whereas all other ſorts of Juſtice they remit to the — of the in 
others. 
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important a charge e; and alſo learn how private Intereſt, but what may promote the Benefit of 
to regulate their outward Behaviour in a man- His Subjects e aud whatever he ſays or does, is ſald or 
ner ſuitable to the Grandeur and Dignity of 16 dome for their Advantage, aud for their Ornament aud 
exalted a Station. 2 Grace. For the Authority which Governcurs 

III. The general Rule which Sovereigns are bear, was firſt conferr d on them with this Inten- 
to proceed by, is, Salus Populi ſuprema lex eſio; tion, that it might prove a Means of procuring 
Let the Safety of the People be the ſupreme Law.” Tis that End for which civil Societies were eſta- 
Plato's Deſcription of a Prince, that He neither bliſh'd. And therefore they ought to eſteem no- 
thinks, nor commands, what may advante his own thing as contributing to their own private '& 


« others. An immoderate Bounty is a very weak means to gain them good Will ; becauſe it balks more people than 
© jt encourages. Qua (largitione) quo in plures uſus ſis, ed minus in multos uti poſſi Qui autem eſt ſtultius, quam quod libenter 
© farias, curare ut id diatius facere non poſſis ? (Cicer. de Offic. Lib. II. cap. 15.) By how much you uſe it to many, by ſo much leſs 
will you be in a Capacity to uſe it to many more — And what greater Folly can it be than to order it ſo, that what you do wile 
linz iy, you cannot do long? And where it is conferred without due reſpect of Merit, it puts them out of Countenance, 
on whom it is beſtowed, and is receiv'd without a juſt acknowledgment, and that grateful Senſe which the Boun- 
s ry of a Prince ought to meet with. Some Tyrants have been facrificed to the Hatred of the People, by the Hands 
© of thoſe very Men whom they have unjuſtly advanced The Subjects of a Prince, profuſe in Gifts, grow ex- 
© grbitant in their Demands; and accuſtom themſelves not to Reaſon, but Example The more a Prince exhauſts 
© himſelf in giving, the poorer he grows in Friends. How ſhould he ſatisfy Defires, which ſtill increaſe the more 
they are filled ? He who has his Thoughts fix'l upon getting, never thinks of what he has already rectived. 
Covetouſneſs has nothing ſo properly its own as Ingratitude, Efais, Liv. III. Chap. 6. p. 669, Cc, The re 
may be ſeen in the Original; for it would be too much to tranſcribe it all. See allo Mr. le Clerc's Reflections 
© upon Happineſs and Misfortune, &c. Chap. XII. p. 282, Cc. and Charron de la Sageſſe. Liv, III. Chap. 2. Sedt. 135 
Here is a general Idea of Virtues which are moſt neceſſary for a Sovereign, beſides thoſe that are common to him 
with private Pecſons, and of which ſome are included even in thoſe we have been mentioning. Cicero is not very 
wide of theſe Ideas in the following Enumeration. Fortem, juſtum, ſeveram, gravem, magnauimum, largum, beneficum, 
liberalem [lic]; he ſunt regie laudes. Orat. pro Rege Deiotar. Cap. IX. | VF 

10 Tis thus that I thought the Lain. moreſque ad tant i faſtigii dignitatem ought to be rendred. For befides that the Au- 
thor plaialy diſtinguiſhes Manners from Hrtues, 0 am mightly tempted to believe, that he form'd all this little Additior 
upon Charron's Notions in the Chapter I have ſo often quoted, and to which he himſelf refers in the ſecond Editio 
of my Original. Here is what Charrot ſays. The next thing that comes under our Conſideration, after the Printe's 

Virtue, is what they call his Mazners, that is, his Behaviour and Way of Living; the Mien, the Port, the Addreſs 
that ſuit with the Majeſty of a Prince; and all thoſe profound ReſpeRs ſo neceſſary to be kept up. Now tho? 
Nature contributes a great deal to this in the Form, and Temper,and Perſon, yet all that Nature does is capable of 
Amendment and Improvement, both by the additional Helps of Induſtry and Art. Under the Head we are now 
upon, we may reckon the Air of his Face, the Compoſure of his Countenance, his Faſhion and Behaviour, his 
Gate, his Tone and manner of Speech, his Clothes and Drefling : The general Rule to be obſery'd in all theſe par- 
ticulars, is ſuch a Mixture of Sweetneſs and Moderation, of Staidneſs and Gravity, as may win upon Mens Minds, 
and move their Affe tions pleaſantly; ſuch as may keep the middle way between Familiarity and Fear; engage 
their Love, and yet command their Honour and Reſpe&. His Court and Converſation are likewiſe worrh taking 
Notice of. For the former, it is convenient that it ſhould be very publick, that the Palace he dwells in ſhould be 
noble and magnificent, fit for Reſort and Correſpondence ; and that if it can be well contriv'd, not far from the 
Middle of his Country, or atleaft rhe moſt ſignificant part of it; that ſo his Eye may command all his Quarters ; 
and like the Sun in the midſt of the Firmament, pierce,enlighten.and warm all round about him with the influence 
of his Beams. For when a Prince reſides in ſome very remote Corner of his Dominions, his Diſtance emboldens 
thoſe in the contrary Extremity to behave themſeives inſolently and grow tumulruous and unruly.. As for his 
Converſatioa, that ſhould be very reſerved, his Confidents and familiar Friends but few, his Progreſſes and other 
Appearances in publick bur ſeldom ; that the People may be glad to ſee him: For the ſhewing himſelf ofcen, 
and giving too eaſy acceſs to his Perſon, will mightly leſſen the Majeſty of his Character, Continuns aſpeFus minits 
verendos magnos homines ipſa ſatietate facit [Majeſtati major ex longiuquo veneratio. Tacit. Annal. I. 47. quia dune 1g5::um 
ifico eſt. Idem. Agricol. Cap. XXX. ] The being always admitted to the fight and preſence of great Perſons, 
does mightily impair and diminiſh our Reſpect, by glutting our Curioſity. Majeſty is always moſt reverenced at 
a diſtance ; for Nature forms all our Ideas bigger than the Life; and what we are not acquainted with, is al- 
ways fanſy d to be very great and ſtately, Charron de la Sageſſe. Liv. III. Chap. 2. Se&. 17. 1 
: The Words our Author uſes, after ſeveral others, to expreſs this common Maxim, are taken from Cicero; Ollis ſalus pos 
pul: ſuprema lex eſto. De Legib. Lib. III. Cap. 3. Here is what a greatEmperor ſays to this Matter. Alo TauTa; £TUPOTHT ASS 
Lye, &c. that is, according to Mr. Dacier's Tranſlation, you ought always to have theſe two Maxime in view ; to do for the Gobd of 
Mankind all that theCondition of aLeziſiator and aKing requires of you: And the other, to change yourReſolution, whenever Men Skilled in 
ſuchMatters give you better Advice, But ſtill the change muſt be made from the Moti ves of Juſtice,and the publick Intereſt, and never for 
your ownPleaſure,your own Advantage, or your 0wn particularGlory, Marc. Antonin. Lib. IV. Cap. I2. You will find ſeyeral excels 
lent things upon the ſame Subject, in the Cyrop. andin the 34 Book of Socrates's Choſes memorables by Xenophon ; as likewiſe 
in the Works of Plato and Ariſtotle. According to theſe wiſeHeathens, whoſeIdeas are very different from thoſe of many 
Chriſtian Princes. who rather follow Machiavel's Politicks, a good Prince is one who endeavours to make his Subjects happy 3 
6 efauuoras T wn! nyarar [Socrat. ad Xenophon. ubi ſupra] a Tyrant, on the contrary, is one who has nothing but his own 
private Intereſt in view, ij as, ye ven eg porapxiamess T6 ouughess 70 7% Korapy,17 Or Ariſter. Polit. Lib, ot Cap. 
7. See Cicero de Offie. Lib. I. Cap. 25. Plin. Panegyr. Cap. 67. and the Parrhaſiana, Tom. 1. p. 2 12, Cc. of the firſt Edition, 
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But after all, the Maxims of good Politicks have nothing in them contrary to natural Right; and our Author has alſo 
written a ſine Diſſertation in 40 pages in OZave,in which he proves in a few Words that they are very agreeable to the 
Precepts of the Goſpel. This Diſſertation is entituled, D- concord ia were Politic e cumRe lig N Ne nmong i 
demical D:ſcrtations. One may alſo ſee that of Mr. Buddeus, which is entituled, Concordia Religionis Chriſtianæ Statuſque 
Civilis, where he has treated more exactly of this Matter,for it conliſts of a hundred and forty Pages in Quarto. It was 
printed at Hall, in 1701. and is very well worth reading. But as the Actions of F the Body of a State, ſeem 
often to depart from the Rules of thoſe Duties, which private perſons are obliged to obſerve to wards each other, our Au- 
thor had a Deſign to compoſe a Treatiſe, to ſhew expreſly how far what is call'd à Piece ofPo!icy,or ſomething done for a 
Reaſon of State may be juſtifiable ; as he informs us himſelf in his littlePreface to the ſecondEd ition. It was indeed ta be 
wiſh'd for the ſake of the publick, that Death had not prevented his executing that proje&,andſevera] others. Ifind ind ha 
on ſome Thoughts upon the ſame Subject, which, Ipreſume, no one will be diſpleaſed to ſee here. Theſluſtice and Vir= 
tue, and Probity of aPrince is not in all points tied up to the ſame Methods and Manner of proceeding with that of 
perſons in a private Capacity. It has à larger range, and freer ſcope allow'd ; and all this“Latitude isIndiilgence little 
* enough; no more than is abſolutely neceilary for the weighty and hazardous Office our Governors are engaged in and 
the infinite inconceiveableDifficulties that ariſe in the Adminiſtration. This makes it reaſohable for em tobe Jo 171 
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Of the Duty of Sovereign. Book VII. 
of his Drove Tis a much greaterW onder, if he who 
hath the Command of a State, and both waſtes the 
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perſonal Good, which is not at the ſame time 
profitable to the Commonwealth . Mould it 
not ſeem a Wonder to Mu (ſays Socrates to Xeno- 
pbon b, if he ſhould bg owned for a ge Herdſman, 
who leſſens the Number, or multiplies the 11] Qualities 


by themſelves; the common and direct Tra is too narrow; they are obliged to ſhifr,and dodge, and wheel about, 
and whatever Cenſures People, who underſtand not the Nature of the Caſe, may paſs, as if every thing that is unuſual 
* and indiſcreer, were preſently wicked and unjuſt; yet thoſe, who are capable of conſidering and competent Judges of 
the Matter, muſt admit it to be lawful and e well as prudent and need ful for them ſo to do. For Prudence 
* muſt be mix d withJuſtice ; ſome Feints and Stratagems, and little Slights made uſe of and (as they commonly ex- 
* preſs ir) when the Lion's Skin is not big enough of ies ſelf, ir muſt be eked out, by tacking a Fox's Skin to it! Nor 
* would I be ſo miſtaken here neither, as ro be thought a Juſtifier of theſe crafty Dealings at all times, and in all Ca- 
* ſes indifferently. By no Means; this is not a ſtanding Rule of Action, but muſt be reſerved for ſpecial Occaſions, and 
particularly there muſt be three Conditions to warrant it. The firit is abſolute Neceſſity, or at leaſt, ſome evident 
and conſiderable Advantage to the publick — And this muſt by all means be contulred and the chief Aim. This 
is a natural and indiſpenfible Obligation: For the publick Good is a Condition paramount to all others; and the 
Man who is procuring it, cannot but be doing his Duty. Salus populi ſuprima lex efto. The ſafety of the People muſt 
* be the ſupreme Law. The ſecond Qualificarion which rheſe Merhods muſt have ro recommend them, nay, indeed 
to acquir them of Blame, is, that they be uſed defenſively only, and nor offenſively; with a Peſign to preſerve a 
Prince or a State, but not aggrandize them, and oppoſe others. For this Reafon they ſhould ſeldom or never be 
begun with, bur only return'd back again; and are then in proper Time and Place, when employ'd to fave thePub- 
lick fromSnares and ſubtil Deſigns, and not to conceal, bur to diſcover and defeat miſchievous and wicked Practices. 
For one Trick may be anfwer'd with another. and ir is reaſonable to play the Fox with the Fox. The World is ex- 
_ * ceeding full of Malice and Cunning : And Ariſtotle's Obſervation is molt true, that the Subverſion of Kingdoms and 
States is uſually owing to Treachery and Deceit. What then ſhould hinder ? What forbid? Nay, in ſuch Exigen- 

© cies, what can excuſe the Conſervators of the public Safety, from preventing and diſappointing ſuch Calamirics and 
* villanous Intentions by countermining? Why may not the State fave it ſelf by the ſame Methods that were prattis'd 
to ruin it, and retort the Arrifice of Factions and wicked Male- Contents back upon their own Heads? For a Man 
to be too ſqueamilh in theſe Caſes; to play conſtantly above board, and upon the ſquaie ; and to deal with cho 
Men according to theRules of that rigorous Equity and plain dealing, whichReaſon and Conicience require from 
us in private Affairs, is inconſiſtent with the Nature and theMeaſures, nay, with the very End of all Government; 
* and the Event would often be the betraying and loſing all, and ſacrificing the Publick to an unreaſonable Scruple. 
The Third Qualification is, that theſe Methods be uſed moderately and diſcreetly; as they are not fit for all Times, 
* nor all Occaſions ; fo neither are all Perſons fit to be truſted with them. For they are capable of great Abuſes: And 
© if abuſed will prove of illExample and ill Conſequence, by miniſtring occaſion to ill Men, to practiſe and juſtify their 
* Frauds and indirect dealings, and to give Countenance to Wickedneſs and Injuſtice, even in private Commerce and 
FTranſactions: For a Man is never at Libery to forſake Virtue and Foneſty, to follow Vice and Injuſtice ; theſe 
* things are ſo far from indifferent, that there is no poſſibility of reconciling thoſe diſtant Extremes, no ſatisfaction ca- 
© 'pable of being made for ſo ill aChoice. And therefore away with all Injuſtice and Infidelity, all treacherous and il - 
: legal Proceedings, and curſed be the Principles and Politics of thoſe Men who would poſſeſs ſovereign: Commanders 
with aBelief that all things are law ful, if they be but expedient for them. There is a vaſt Difference between ſuch 

an arbitrary Notion of Right and Wrong, and the Rules of Limitations I have here laid down. Reaſons of State may 

ſometime make it neceſſary to temper Honeſty with Profit, and try if theſe two can be ſo mingled together as to 

make a good Compoſition. But, tho we may try to compound and ſoften the Matter a little, yet we muſt never act 

in Oppoſition to Juſtice: We may, nay, we muſt ſometimes wheel off a little, and fetch a Compaſs about it; but 

we muſt never loſe ſight of it, much leſs turn our backs upon it, and caſt all Regards for ſo ſacred a thing behind us. 

For there is a Cunning very conſiſtent with Virtue and ſtrict Honour, ſuch as St. Baſil the great calls a great and 

commendable Cunning (magna &. laudabilis aſtutia) ſuch as tends to good; and may be uſed as Mothers and Phyſici- 

ans deal by their Children and their Patients, when they tell them fine Stories to amuſe and entertain them, and by 

Degrees cheat them into Health. In ſhort, many gs may be acted ſecretly and in the Dark, which are not fit 

for publick View, and will not bear an opener proceſs. Prudence and Stratagem may be added to Courage and 

Strength; Art and Wit may ſupply the Defe&s of Nature and Force, in Caſes which theſe are not ſufficient to ma- 

nage: A Governour may, nay he ought to be, as Pindar calls it, a Lion in the Field, and a Fox at the Council-Table; 
or as that divine Saviour, who was Truth it ſelf, has expreſs d himſelf upon another Occaſion, he may be a ſubtil 

Serpent, but {till a harmleſs Dove, Liu. III. Chap. 2. 5. 2, The Author afterwards proceeds to particulars in this 
Affair; but how nice and delicate ſo ever the Speculation of them may be, the Practice is infinitely more diffi- 
cult; and there are but few Princes who keep themſelves, on many Accounts, within the juſt Bounds tliere men- 
tioned. See Mr. Bayle's Diction. Hiſtor. & Crit. Tom. II. p. 114. Col. A. 2 Edit. | 
z The Truth of it is, that che very Intereſt of the Sovereign requires that he ſhould direct all his Actions to 


chis End. 


doth not bluſh at his Miſmanagement, and confeſs 
bimſelf au i} Governoar. 
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Qui ſceptra duro ſævus imperio regit, 
Nmet timentes; metus in auctorem redit. 
; Senec. in Oedip, verſ. 705, 706. 


The following Words of Mr. de Cambrai will ſerve to explain and illuſtrate this Sentence. Where the ſovereign 
Command is moſt abſolute, there Princes are leaſt powerful. They take, they ruin every thing, and are the ſole 
FPoſſeſſors of the whole State; but then the State languiſhes, the Country is unmanur'd and almoſt deſert, the Towns 
* every Day decay and grow thin,and Trade is go loſt. The King who can neither be ſuch by himſelf, bur muſt 
* be ſuch with regard to his People,undoes himſelf by degrees, by inſenſibly undoing his Subjects, to whom he owes 
© both his Riches and his Power; 8 is drain d of Money and Men, and the Loſs of the Latter is the great- 
* eſt and moſt irreparable of all Loſſes, His arbitrary Power makes as many Slaves as he has Subjects; they all ſeem 
* to adore him, and all tremble at the leaſt Motion of his Eye: But ſee what will be the Conſequence upon the leaſt 
Revolution; this monſtrous Power rais'd to too exceſſive an Height, cannot long endure; it wants ſupplies from the 
© Hearts of the People; it has wearied out and exaſperated the ſeyeral Ranks of Men in the State; and forces all the 
Members of thartBody to ſigh with equal Ardour for a Change. At the firſtBlow theldol is pull'd down, and tram- 
© pled under Foot. Contempt, Hatred, Fear, Reſentment, Jealouſy ; in a Word, all the Paſſions combine together a- 
* gainſt ſo injurious and deteſtable a Power. The King, who in the Days of his vainProſperity could find no perſon 
* that durſt tell him the Truth, ſhall not find one in his Adyerſity that will vouchſafe to excuſe him, or defend him 
- againſt his Enemies. Zum. III. p. 74, 75. b Arey. L. 3. | 
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Strength, and corrupts the Manners of his Subjet!s, 
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Chap. IX. 


IV. In order to the internal Tranquillity of 


States, it is neceſſary that the Wills and Inclina- 
tions of the Members be ſo moderated and di- 


rected, as ſhall appear conducive to the Safety 
of the whole Body. Hence it is the Duty of 
ſupreme Rulers, not only to preſcribe Laus fit 
for the obtaining of this End, but likewiſe ſo to 
keep up the Strictneſs of publick Diſcipline, 
eſpecially as to what relates to the Education 
of Children, as that the Subjects may conform 
to the Laws, * not ſo much out of fear of Pu- 
niſhment, as out of Habit and Cuſtom : In as 
much as bare Penalties are not ſo apt to produce 
a Care of doing well (this being the proper 
Effect of Reaſon and Inſtitution) as a Solicitude 
to avoid Difcovery in doing ill. 


O the Duty of Sovereigns. 
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Towards the accompliſhing of ſo good an 
End in States, where Chriſtianity : is profeſs'd, 
this Religion it ſelf doth in a high manner con- 
tribute; provided it be ſuch as is preſerv'd in its 
primitive Sincerity, purg'd from human Cor= 


ruptions, and inculcated both by the Doctrine 


and Example of a learned and pious Clergy : 
In as much as that holy Inſtitution doth not 
only comprize all the Points conducing to Eter- 
nal Salvation, but likewiſe the moſt perfect 
Scheme of moral Precepts, which are admira- 
bly uſeful in diſpoſing the Minds of Men to a 
Compliance with civil Life, and yet which 
cannot ſo conveniently be eſtabliſh'd by 
the bare Force of civil Laws. For this Rea- 


| 1on, in all Chriſtian Governments, which we 


1*026\G> yap 0% N w7eh pert ror vigor, c. The beſt and moſt uſeful Laws, and which are approved of by 
© all ſuch as are ſubject to them, are of no uſe, unleſs Subjects be trained up and educated in a Manner of living 
* conformable to Government, Ariſtot. Polit. V. Cap. IX. Plato ſays, that to lay the Foundation of a good Govern- 
ment, we muſt firſt begin by the Education of Children, and muſt make them as virtuous as poſſible : As an exz 
perienc'd Gardiner employs his Care about the young and tender Plants, and then goes on to others. Kei gave 
wen iff n0MeTIKOY wor dpysara ops. ops (Harry Stephens corrects it e987, but without any Neceſſity, as might 
be demonſtrated, if this were a proper Place to do it) jap 254 r TpoTruey x1 \nfivar, S r foov]ar r Ae 
araep yewpy dv d,afoy off pviov pu33 cindg mporoy ,, ward d Toro TH anwouv. Euthyphrons 
2. Ed. Serrani, * Children belong leſs to their Parents than to the Publick, ſays Mentor; they are the 
Children of the People, they are the Hope and Strength of the State: Tis too late to mend them, when they 
* are ſpoiled ; it fignifies nothing to debar them from Employments, when they have render'd themſelves unworthy 
* of them; it is much better to prevent the Evil, than to be obliged to punith it. A King =— who is the Fa- 
* ther of all his People, is ſtill more particularly the Father of all the Youth, who are the Flower of the whole 
* Nation ; and it js in the Flower that Fruits are prepared. Let not the King then diſdain to watch over them, 
and make others do the ſame allo in their Education; let him take Care that the Laws of Minos be duly obſery'd; 
* which ordain that Children be taught to contemn Pain and Death; to place an Honour in the Neglect of Plea- 
* ſures and Riches; to look upon Injuſtice, Lying, and Slothfulneſs to be infamous Vices; that from their tens 
* dereſt Infancy they be inſtructed in ſinging the Praiſes of Heroes who were beloy'd by the Gods, who have dons 
* glorious things for their Country, and who ſignaliz d their Valour in Battle; let the Charms of Muſick ſeize their 
* Souls, to make their Manners gentle and fine; let them learn to be tender of their Friends, faithful to their 
Allies, and juſt to all Men, even to their moſt inveterate Enemies; let them learn leſs to fear Death it ſelf, an 
all manner of Torments, rather than the Stings of Conſcience. If Children are inſtructed betimes in theſe noble 
Max ims, and if they are inſtilled into them gently, there will certainly be few bur what will be inflamed with 
* the Love of Glory and Virtue. It is of the higheſt Importance alſo to eſtabliſh publick Schools, to accuſtom 
* Youthto robuſt Exerciſes of the Body, to hinder them from growing lazy and effeminare, which will ſpoil the beſt 
* Tempers in the World. There ought to be a great Variety of Games and publick Shews to animate the People; 
but eſpecially to exerciſe their Bodies, to make them ſprightly, ſupple, and vigorous, with Rewards and Prizes 
* to inſpire them with a noble Emulation. But what is chiefly to be wiſh'd for, to encourage good Manners, is, 
that young People ſhould marry early, and that their Parents, without any baſe or ſordid Proſpect of Intereſt, 
* ſhould leave to them the Choice of their Wives, fuch as are moſt agreeable to them both in Body and Mind, with 
* whom they might live for ever happy. Avant deTelemaque, Tom. III. at the End. 
z Quid Ieges ſine moribus Laws without Manners are but Words and Wind. 
Vanæ proficiuut ? 
| Horat. Lib. III. Ode XXIV. 3s, 35. : 
Upon which ſee Mr. Dacier's Note. The Method of the ancient Athenians, which an Orator of that Country makes 
an Encomium on, in a Place which our Author has quored after that of Horace, is indeed admirable, and deſerves 
to be propoſed as a Pattern to all Princes. Axa yep vt 2x Toizrwp, &c. They cenſur'd thoſe as guilty of extreme 
* Ignorance, who imagin'd, that where there were the moſt accurate Laws, there muſt be the moſt excellent Men; 
when 'tis evidently ſo very eafy a Matter to borrow and tranſcribe the good Regulations of other States. 
Therefore they did not believe, that Virtue deriv'd ſo much Advantage and Aſſiſtance in its Growth from good 
* Statures, as from Cuſtom and Practice. Thar the greateſt part of Men muſt, of Neceſſity, frame their Minds ac- 
* cording to thoſe Patterns by which they were firſt taught and inſtructed; but that a numerous and accurate 
' Eſtabliſhment of Laws was really a Sign of the ill Condition of the Commonwealth: Edits and Ordinances - 
being then heap'd upon one another, when Governments find themſelves obliged to endeavour the reſtraining of 
Vice, as it were by Banks and Mounds. That it became wiſe Magiſtrates, not to fill the publick places with Pro- 
* clamations and Decrees, but to take care that the Subjects ſhould have the Love of Juſtice and Honeſty firmly 
* rooted in their Minds. That not the Orders of the Senate or People, but good and generous Education, was 
* the Thing which made a Government happy : In as much as Men would yenture to break through the niceſt 
* ExaQneſs of political Conſtirutions, if they had not been bred up under a ſtrict Obedience to them: Whereas 
* thoſe who had been form'd to Virtue, by a regular and conſtant Diſcipline, were the only perſons, who, by their 
* juſt Conformity, could make good Laws obtain a good Effect. The principal Deſign of the Athenians, when they 


made theſe Reflections, was not how they might puniſh Diſorders, but how they might find a Way of making 


the people to be willing not to do any thing that might deſerve puniſhment. This laſt View ſeem'd to them 
* worthy of themſelves and their Employment: But as for the other, or an exact Application to puniſh people, 
they thought ir a Buſineſs proper only for an Enemy; and therefore they took care of all the Subjects in general 
but particularly of the Youth. Iſocrat. in Areopagit. p. 254, 255. Ed. Pariſ. min. What follows in the ſame place very 
well deſerves to be read. See alſo Maxim. de Tyr. Diſſ. III. p.64-E4.Davis, and Jamblique de Vita Pythagor. $. 171, &. 
We muſt not here forget the following Reflection of Montague: The Chriſtian Religion has all the Marks of 
the exatteſt Juſtice and the greateſt Uſefulneſs : But none more manifeſt than the ſevereInjun&ion it lays indifferent- 
' ly upon all to yield Obedience to the Civil Magiſtrate,and to maintain and defend the Laws. Of which what a 
wonderful Example has the divine Wiſdom left us, who, to work and eſtabliſh the Salvation of Mankind, and to 
carry on his glorious Victory over Sin and Death, would do it no other Way than at the Mercy of our ordinary - 
Forms of Juſtice, ſubmitting the Progreſs and Iflue of ſo high and falutiferous an Effect, to the Blindneſs and 
Injuſtice of our Obſervations and Cuſtoms, ſuffering the innocent Blood of ſo many of his Ele&, and fo long as 
| are 
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are acquainted with the exhortatory Part of 
the Law of Nature is given in Charge to the 
Miniſters of the Church, to be by them preſs'd 
and enforced upon the Conſcience; tho* the 


dogmatical Part belongs rather to thoſe who, 
have made this Science their peculiar Profeſſion 


h. Of great Advantage to the ſame Deſign 
are publick Schools, if imploy'd for the teach- 
ing not of uſeleſs Trifles, and the Inventions 
of idle Brains, the Reliques of the Kingdom ef 
Darkneſs a, but ſolid Learning and Know! 

the Uſe of which, diffuſeth it ſelf through all 
the Buſineſs of Life. Amongſt theſe Studies, the 
chief is that which, upon ſound and rational 
Principles, explains the Right of Sovereigns, 
and the Obligations correſpondent to it in the 
Subjects b. Another thing which adds Strength 
and Vigour to publick Diſcipline, is the Exam- 
ple of thoſe who hold the ſupreme Authority. 
The Manners of the whole State (as Iſocrates © well 
obſerves) are drawn and expreſs d from the Pattern 
of the Prince. And therefore Spartian had 
Reaſon to ſay of Caracalla, when he married 
his Mother in Law, He engaged in ſuch Nuptials, 
as, had he underſtood himſelf to be a true Lawgiver, 
be, of all Men, ought to have probibited. To ſee 
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Book VII. 


then, that all theſe Particulars are duly regulat- 


edin a Commonwealth, ſhould be the Care of 


the Supreme Directors. 

V. Of great Service and Benefit it is, in order 
to the ſame End, to have a Syſtem of juſt, plain, 
and perſpicuous Laws, for the ſettling of ſuch 
Affairs, as the Subjects are moſt frequently con- 
cern'd in with one another, and! ſuitable to 
the Condition and Genius of the People they 
are preſcribed to. Tis the Advice of Jſocrates 
d to a young Prince, As for Laws, ſeek thoſe in 
general which are equitable and uſeful, and ſuch as 
may render the Differences among ſt the Subjects, as 
few as poſſible, and th. Accommodation of them ng 
leſs eaſy and expeditious. 'The Marks which the 
ſame Orator hath ſet e to diſtinguiſh good 
Laws, are, that they be Few in Number, yet 
ſatisfatfory and intelligible to thoſe who are to uſe 
them; juſt and profitable,and conſonant to each other; 
and rather directed towards keep ig up the publick 
Inſtitutions than towards preventing the petty Frauds 
of private Dealings f. It ought to be a ſettled 
Rule in this Point, not to enact more Laws 
than conduce to the Good of the Subject and 
of the State. For ſince Men, in their Delibe- 


rations about what they ought, or ought not, 


© Loſs of many Years to the maturing of this ineſtimable Fruit? Eſais Liv. I. Chap. 22. towards the End. h Add 
| Grotius, de Imperio Summ, Poteſt. circa Sacra, Chap, I. Num. 13. 


2 Vide Hobbes Leviath. c. 46. & c. Lucret. I. VI. v. 981. 


b Vide Hobbes Leviath. c. 30. There is a famous 


Paſſage, relating to the Inſtruction of Youth, in Dio Caſſius (I. 52 ) in Mæcenass Speech to Auguſtus. Add the Diſpute 
about ſuppreſſing the Univerſity of Conimbra in Conneſiag. De Unione Lucitan. I. 8. Nor is that to be diſregarded 
which Gramond in his Hiſtory of France (I. 3.) offers concerning the Number of Schools. c 4d Nicoclem, p. 36. 

d Ibid. c. 32. e in Panathen. p. 453. f Lycurgus (Orat. contra. Leocrat. ) ſays, that Laws, by Reaſon 
of their Brevity, do not teach (as is done in the Science and Study of the Law) but command Men how to af. Quintil. 
Declam. 264. "Where's the Difference, whether there be no Laws, or ſuch as are ambiguous and uncertain ? To this let us add 
what Cicero ſays, That the Uſe of Laws having been eſtabliſhed for the Good and Advantage of States, and to 
make Mankind better and happier ; no Law that is unjuſt or prejudicial to a State, can have the Force of a Law. 
nor deſerve to be call'd by that juſt and equitable Name. Conftar profect ad ſalutem civium, &c. de Legib. Lib. 


LL. cap. 5. 
| Mr. BARBEYRAC'S NOTES on S. Iv, v. 


1. C. 10. 2 Tis upon this Account, that thoſe who make Laws, and govern States, ought thoroughly to 
know the Diſpoſition of the people they have to command, as we have obſery'd above F. 2. Note 5. Legiflators 
and Magiſtrates, who are not ſufficiently inſtructed in this Matter, fall unadyoidably into a very grieyous Inconve- 
© niency, which is this; ſuppoſing the people to be of a Temper and Complexion quite different from what they 
really are, they give them Laws which they cannot obſerve; upon which either a vaſt Number of people muſt 
be puniſhed, without the State reaping any Benefit from it; or elſe they muſt behold the Authority of the Law 
contemn'd, that is, the Conſtitution upon the Brink of Ruin. On the contrary, when they give a people no Laws 
but ſuch as are fitted to their Capacities, and ſuch as ſuppoſe them to be what they are, they have the ſatisfacti- 
on of ſeeing them obſerv'd by every Body, without proceeding but rarely to the puniſhments which thoſe that 
violate them are made to ſuffer : And they peaceably enjoy all the Advantages that reſult from the Obſervation 
of thoſe Laws. The Fault I have been now —oning, was notorious in the Reman Commonwealth, which 
could not ſubſiſt but upon ſuppoſition that thoſe who poſſeſs'd the chief Employments in the State were exempt 
from Ambition, Luxury, and Avarice : This was a ri iculous ſuppoſition, and whatruin'd that Government in a 
yery ſhort time, after it was arriv'd at the laſt period of its Greatneſs. The Conſuls and Pretors, who gene- 
rally govern'd large Provinces, and who often commanded powerful Armies, were abſolute in their Governments 
and in their Armies, during the Time of their power; ſo that there wasno Appeal, either from their Judgment, 
at leaſt in Favour of the people of the Provinces, or any way of making them alter their ConduQ, by any Au- 
thority whatſoeyer---withour even being aſfur'd of having Juſtice at Rome, when the Time of their Magiſtracy 
was expired hut beſides, their puniſhment was very inconſiderable, and to be fear'd only by ſuch as had 
been guilty of the moſt horrible Exceſſes; as we may be inform'd by Ciceros Harangues againſt Verres. If, on 
the contrary, we compare the Laws of Moſes to the Genius of the people to whom he gaye them, we may remark, 
that God ſuired himſelf, if I may ſo ſpeak, to the Temper of the Jews, and that he tolerated ſome things, which 
© he would never have ſuffer'd in a more enlightened Nation, and which are at this Day likewiſe forbidden under 
© Chriſtianity. For Example, our Lord tells us that he had not allow'd of Divorce (Mat. xx. 8.) but for the Haradn:ſs 
© of their Hearts: And he has forbidden it Chriſtians, except in one Caſe only, The ſame Commendation is alſo 
given to Solon, who, before he undertook to preſcribe Laws to the Athenians, had ſtudied their Tempers, and ma- 
© naged himſelf thereupon accordingly, as far as the Good of the State would permit him: Being afterwards 
ask d, whether he believ'd he had given the Athenians rhe beſt Laws that it was poſſible to give them; he reply d, he had given 
© them the beſt Laws that it was poſſible to make them receive (Plutarch. p. 86. C. (in Solon.) I have taken all this from 
Mr. le Clercs Reflections ſur ce que Lon appelle Bonheur & Malheur en matiere des Loteries, Chap. X. Pag. 127, c. But it 
would be well to read all the reſt of that Chapter. 3A age e of Laws is a Sign of an ill govern'd State. 
Corruptiſima Republica plurime, Leges, ſays Tacitus, Annal. Lib. III. Cap. 27. The more the Roman Government wa: 
corrupted, the more Laws there were. See Strabo, Geogr. Lib. VI. p. 260. Ed. Pariſ. 399 A. Ed. ult. Amſt. and the Par- 
rhaſana, Tom. II. p. 300. Ge. As for whatever relates to Laws and the Adminiſtration of Juſtice, we may conſult 
Mr. Buddęut's Philoſoph. Practic. Part III. Cap. 5. 5. 4. There are alſo a great many excellent things in a Diſſertation of 
Mr. Thomaſius's entituled, Morum cum Jure 2 contentio, and printed at Hal in 1701. 
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Chap: IK. Of the Duty af Sovereigns. 


to do, are more frequently guided by their na- 
tural Reaſon, than by reflecting on the publick 
Conſtitutions a; wherever there are more 
Laws than can eaſily come within the Compaſs 
of their Memory, and thoſe prohibiting ſuch 
things as Reaſon, of it ſelf, doth not prohibit, 
here the Subjects muſt through meer Ignorance, 
without any ill Intention, fall into the Laws as 
into ſo many Snares. And by this means, the 
Government brings the People under an unne- 
ceſſary Inconvenience; which is contrary to 
the original Deſign of civil States. Moreover, 
the ordinary Form and Courſe of Juſtice ought 
to be fix d in ſuch a Manner, as that every Sub- 
ject may recover his Right, by as ſhort and as 
cheap a Proceſs as can be contrived. The Per- 
fans have a Proverb, that Short Injuſtice is better 
VI. And becauſe tis in vain to enact Laws, 
if Governours ſuffer them to be tranſpreſs'd 


with Security; it is therefore their Part care- 
themſelves in. Communities, to obtain Security 


fully to put their own Decrees in Execution, 
and to inflict due Puniſhments *, according 
to the Nature and Circumſtances of the Fact, 
and the Intention and Malice of the Offen- 
der. In which Affair they ought ſo to proceed, 
as that the true Force of the Laws may be ex- 
ercis d, not only upon the Subjects of moderate 
Fortune and Condition, but upon the Wealthy 
and Powerful; whoſe Riches and Honours 
ought on no account to give them the Privi- 
lege of inſulting over their Inferiors with Im- 
punity; eſpecially ſince Commonwealths are 
never in more Danger, than from the Fury of 
the Populacy, exaſperated by unreaſonable Op- 


2 Hobbes De Cive, c. 13. f. 19 . Leviathy c. 30a 
d Pindar. Olymp. Od. 13. v. 6, Oc. 


— 


. 
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preſſions b. Nor ought Indulgences dt 
Pardons to be Slow. ee — ſufficient 
Caule c: ſince not to treat alike thoſe who; 
ceteris paribus, have deſerv d alike, is not only 
unjuſt, but hath alſo a peculiar Efficacy towards 
inflaming the Minds of the Subjects d, _ 
VII. But as nothing is to be guarded with 
penal Sanctions, which doth not contribute to 
the Advantage of the State, ſo in the annexi 
of thoſe Puniſhments, ſuch Moderation is to be 
uſed, as that they may bear a juſt Proportion to 
the ſame End; and conſequently that they 
may be no more to the Grievance of the Subject, 
than to the Benefit of the Publick. In general; 
if it be deſired, that Puniſhments ſhould obtain 
their due Effect, they ought to be rais'd to ſuch 
a Degree of Severity, as that the Pain and 
Sharpneſs of them may outweigh the Profit, or 
Pleaſure, which might ariſe from the Tranſgrei- 


| fon ©, 


VIII. Farther, ſince Men firſt incorporated 


againſt the Injuries of others :; it concerns 
every Government to forbid the mutual Injuries 
of Subjects, ſo much the more ſtrictly and ſes 
verely, as their perpetual living together affords 
more eaſy Opportunities of Hurt and Miſchief 
Neither ought the Piſtinction of Orders, or 
Dignities, to be allow'd tuch a Force, as to en- 
courage the great and powerful in tyrannizing 
over thoſe of meaner Condition The way 
to purchaſe an honeſt Popularity f, is (in Jſocrates's 
Words) neither to let the Commonaity grow extra- 
vagant and abuſive, nor to let them ſuffer from the 
Fu, — of the ſuperior Order; but to beftowHotiog 


b Leviath. ibid, c See the Pharrafians, Tom. II. p. 178, Ge, 


Ebronia gdbeꝰv , &. 


Good Law, the Baſis of a State, | 
Here with her Siſters takes her Seat 


Strict Juſtice, with uriſhaken Mind, 


* 


And Peace, engaging to be kind, 
Through their fair Hands the Treaſure flows, 
Which Heaven on craving Men beſtows; 
aughter of Themis, who preſides 
n Councils, and wiſe Motions guides. 


e Add Hobbes Leviath. c. 30. 


f Ad Nicoclem, p. 31. 


Mr. BARBEYRA C's NOTES on . VI, and V1; 


The Crimes and Diſorders that are not to be prevented, muſt be immediately puniſh'd with ſeverity :*Tis an 
Ad of Clemency to put a ſtop to the Courſe of Iniquity, by making early Examples of thoſe who preſume to of- 
fend. A little Blood ſhed in due time prevents the ſhedding of a great, deal, and makes a Prince to be dreaded 
© without making uſe of ſeverity too often. Avant. de Telem. Tom. III. p. 73. We ſhall treat of Puniſhments more 
* at large in the Third Chapter of the following Book. See Mr. Buddeus's Philoſoph. Pract. Part III. cap. 5. ſ. 5. cons 
cerning the Manner of the Diſtribution of Puniſhments. Fe FR | | 

2 © What ſignifies it to me or to ny of my Fellow- Subjects, that my Sovereign is ſucceſsful, that the prudent 
* Management of his Miniſters, nay, that of his own perſonal Merits, exalt him to the higheſt Pirch of Glory; 
that my Country is powerful, the Terror of all the neighbouring Nations? What ſhould I be the better for all 
* theſe things, if I were forced to labour under the diſmal and melancholy Burthen of Poverty and Oppreſſion? 
If, whilſt I was ſecur'd againſt the Sallies from without of a cruel Enemy, I was expos'd within the Walls of Cities 
to the Barbarity of a treacherous Aſſaſſin? If Rapine and Violence were leſs to be feared in the darkeſt Nights 
* and in the wideſt Deſerts, than at a mid Day in the Streets ? If Safety, Cleanlineſs, and good Order had not rendre 
* living in Towns ſo delightful, arid had not added to the Plenty the Means of our converſing with ſo--much Eaſe 
© one with another? Or if being weak and defenceleſs, I were encroached upon in the Country by every neigh- 
* bouring great Man? If there was not a Proviſion made to protect me againſt his Injuſtice ? If I had not at hand ſo 


many Maſters, and thoſe eminent Maſters too, to breed up my Children in thoſe Arts and Sciences which will one 


* Day raiſe their Fortunes ? If the promoting of Trade had not made good ſubſtantial Stuffs for my Clothing, arid 
* wholeſome Food for my Nouriſhment, both plentiful and cheap? If, to conclude, the Care of my Sovereign had 
not given me reaſon to be as well contented with my Fortune, as his extraordinary Virtues muſt needs make him 
* with his? Characteres ou Mæurs de ce Siecle, par Mr. de Ia Bruyere, pi 334» : 
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deus 's Philoſoph. Prat. Part II 


742 Of the Duty of Sovereigns. 


always on Perſons of the greateſt Merit, and to ſee 
that the reſt are not tes or trampled upon "T's 
a good Saying of the Hiſtorian a, 7% it be enough 

private Men to do no Injury themſelves ; yet 
tis the Duty of Princes to take care farther, that 


others do none. It is likewiſe repugnant to the 


End of Government, to allow Subjects in re- 
venging, by their own private Force, the 


Inju- 
ries which they think themſelves to have ſuffer. 


ed. | 
IX. Beſides, altho' a fingle Ruler cannot, in 
Perſon, diſcharge all the Affairs of an extended 
Realm, fo that he muſt of Neceſſity aſſume 
Miniſters into the Partnerſhip of his Cares ; yet 
theſe, as they derive all their Authority from 
their Maſter's Commiſſion, ſo whatever they 
act, whether well, or ill, muſt finally be ſer to his 
Account. And therefore J/ocrates * prudently 
adviſeth, So appoint others over the Buſineſs which 
you can't excuſe your ſeIf,as conſidering, tbat whatever 
Fey perform, will be aſcribed to you. And again, 
If you happen to obtain a Magiſtracy, never 2 the 
Service of a wicked Perſon in exerciſing your Office ; 
for in whatſoever Point he offends he Guilt will be 
laid to your Charge b. For which Reaſon, and be- 
cauſe as the Miniſters are, ſo the Buſineſs will 
be well or ill managed e, Governours are ob- 
liged to imploy, in publick Truſts, Men of In- 
tegrity and Ability; often to inſpect their Pro- 
ceedings, and to reward, or puniſn them, accord- 
ing as they find them deſerve; to the End that 
the reſt may underſtand how ſtrictly they ſtand 
engaged, to apply no leſs Fidelity and Diligence 


to the Affairs of the State, than they would to 


their own perſonal Concerns. The Chineſe, to 
avoid all Inconveniences that might ariſe from 
' Favour on the one hand, and from Reſentment 
on the other, allow no Man to bear an Office 
in the Place where he was born ; it being moſt 
likely that he ſhould there meet with Perſons 
whom heparticularly loves, or hates. 'Thus too 
fince wicked Men are tempted to the Commiſ- 
fion of the greateſt Sins, through Hopes of Im- 
punity, which they eaſily entertain, where the 
Judges lie open to Bribery and Corruption ; it's 


Book VII. 
the Duty of Sovereigns ſeverely to puniſh ſuch 
Judges, as the Patrons of all thoſe Villanies 
which diſturb the publick Security d, and to 
revoke their unjuſt Sentences and Proceedings, 
For the Practice ſaid to be obſerved in Arragon 
ſeems reaſonable ; to puniſh the Judges for 8 
falſe Sentence, and yet to put the ſame Sen- 
tence in Execution. Beſides, tho* the ordina 
Management of Affairs is entruſted in the Hands 
of Miniſters, yet the ſupreme Rulers themſelves 
ought never to diſdain the lending a patient 
Ear to the Complaints, or Requeſts, of their 
Subjects. | 

What Qualifications Sovereigns ought to re. 
gard in thoſe, whoſe Advice they would uſe : 
in the Diſpatch of publick Buſineſs, and what 
ſeems the moſt convenient way of getting out 
their Opinion, Mr. Hobbes e hath ſhewn at 


by e. As to the latter Point, there's a remark- ' 
a 


e Inſtance in Davila's Hiſtory of the Civil 
Wars of France f, where the Pope conſults 
the Cardinals, not in a Conſiſtory, but each a- 
part, about the Abſolution to be granted King 
Henry. Iſocrates 8 calls a Counſellor, The moſt 
uſeful of all Treaſures,or Poſſeſſions,and the moſt wwor- 
thy of a King. Neubof h, in his Deſcription of 
China, reports many things very worthy of Ob- 
ſervation, concerning the Magiſtrates of that 
wiſe People. Nor ought we to undervalue the 
Directions of King James the Firſt of England, 
in his Baciany Ade i; that a Prince ſhould 
chooſe his Counſellors chiefly by his own Judg- 
ment, not at the Pleaſure of others; and that 
he ſhould take them indifferently out of all Or- 
ders of the People, in as much as he is the 
common Father of all. In the ſame Piece, the 
King hath aſſign d the Reaſons, why Men of 
moderate Condition ſhould be pitch'd on, for 
the Offices relating to the publick Money k. 

X. Since the Subjects are obliged to the bear- 
ing of 'Taxes, and the like Burthens, on no 
other account, but as they are neceſſary to de- 
fray the publick Expences in War, or Peace; it 
is the Duty of Sovereigns, in this reſpect, to 
draw no farther Supplies „F than either the 


a Xiphiline Epit. Dion. in Galba. See alſo the Parrbaſana, Tom. II. p. 283, &c. where it is ſhewn, that every Man 


ought to have Juſtice done him, 


very judicious Rules relating to this Point (Tv. 5, p. 124, &c.) but as t 


b Themiſt. Orat. 8. p. 117. Mentor ou Telemachus very excellent Advice and 


is Chapter is already clogged with Notes, 


it would be too much to copy it out here. See alſo Charron de la ſageſſe, Lib. III. Chap. 2. ſ. 16, Cc. And Mr. Bud- 


Cap. 5.f. 6. Our Author has here cited that Verſe of Martial, Principis eft virtus ma- 
- xxima, noſſe ſuos. Lib- VIII. Epigr. 15. But it relates to quite another thing: For the Poet means x Ke Fo . 


tue of a Prince conſiſts in the Knowledge how to gain the Affections of his People, as it plainl f 
Deſign and Fancy of the Epigram: The following Example is more to the 1 3 1 © PP 3 


barxanes petitioned his Maſter Artaxerxes for the Government of a certain Province, of which he was very i : 
dle, together with the Sum of three Thouſand pieces of Gold; the King granted the latter part of his bor 


denied the former: for, ſays he, to give you ſo much Money will not make me more indigent, but to give you ſuch 
a Government, would make me more unjuſt. Euripides (in Rheſ. v. 626) Every Man ought to be aſſigned that 
part in which he is capable of doing moſt ſeryice. Libanius (Legat. ad Julian.) According as the Man is, whom 


you place in the Box, accordingly the Chariot will be guided. 
e Leviath. c. 15, 30. 


d Vid. Diodor. Sic. J. 2. c. 75, 76. 
h Deſcript. gen Sinic. C. 1. i L. 2. 


c Add Xenophon. Cyropæd. 1.8. poſt princip. 
: f L. 14. p. 966. & Ad Nicoclem. 
k Add Liban. Orat. 5. De Aſſeſſoribus. 


Mr. BARBEYRAC's NOTES o S. Ix, x. 


3 Ad Nicoclem, p. 35. 2 Charron, d. I. 


Too great Exadtions do conſiderably leſſen the publick Reve- 


nues, tho? at firſt ſight they ſeem to increaſe them. The Reaſon of it is, that Trade is thereby quickly ruined, and 


2 that Source of the publick Revenues is entirely, or in part, dry'd up. For when there is very little to be got 


by Trading, People grow tired of it, and traffick as little as poſſible. Being by degrees deſtitute of Money, or having 


no conſiderable Sum by them, they can undertake no great Enterprize ; ſo that Trade is at laſt, by degrees, reduced 
to what is only neceſſary for the ſupport of Life, and brings but a ſmall Matter to the Prince's Treatury. This is 
what one of the moſt antient Greek Poets abovea thouſand Years ago ſays, ſpeaking of his Brother, who had bribed 
the Judges, who, in thoſe Days, were called Kings, that he might have a larger ſhare inthe paternal Eſtate than He- 
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meer Neceſſity, or the ſignal Benefit and Inte- 
reſt of the State ſhall require a. And then 
they are to ſee that theſe Impoſitions be levied 
according to the juſteſt Proportion ; and that 


no Immunities or Exemptions be granted to 


certain Perſons, to the defrauding or oppreſ- 
ſing of the reſt » . Farther, that the way 
of gathering them be with as little Charge as 
poſſible, and that much do not ſtick to the Col- 
lectors Fingers: Leſt it ſhould happen to the 
Treaſury, as it fares with Buckets in a Fire ; 
they are fill d to throw upon the Flames, but 
by paſſing through ſo many Hands, and being 
frequently ſhook from ſide to fide, they are ſcarce 


half full, when they reach the Place, which re- 


quires their Service. TLwas a notable Anſwer, 
that which Hybreas the Orator gave Mark An- 
tony the Triumvir, when order d by him to dou- 
ble the Tribute in Aſia ; You ſhould, at the ſame 
time, command us (lays he) to hav? a double Sum- 
mer ; and a double Autumn this Tear *, Care 
ought likewiſe to be taken, that what is col- 
lected, be laid out on the Occaſions of the Com- 
monwealth, and not waſted in Luxury, Dona- 
tives -, ſuperfluous Magnificence, or idle Va- 
nities. Laſtly, Matters are to be ſo ordered, as 
that the Expences, as near as poſſible, keep a 
Proportion to the Revenues ; or where they fail; 
the Defe& muſt be made up by frugal Manage- 
ment, and by retrenching unneceflary Charges. 
"Tis of pernicious Conſequence to affect more 
Pomp and State than the ordinary Income will 
ſupport ; and he doth, in Reality, live great e- 
nough, who gives every one their due. Nor 
ought we to be moved with that Sentence of 
Tully d *Tis no great Commendation in a Prince to 
be reputed a frugal Mau: Which Mr. Hobbes 
e thus explains; Frugality, tho' in poor Men a 
Vrtue, maketh a Man unapt to atchive ſuch Actions, 
as require the Strength of many Men at once ; for it 
weakens their Endeavours, which areto be nouriſh d 
and kept in Vigour by Reward. 


XI. 'Tho' Rulers are not bound to afford Suſte- 


Of the Duty of Soveretens. 


744 


nance to their Subjects (ohly, © far as Chas 
rity commands them to have a particular re- 
gard to thoſe, who, by ſome undeſerved Cala- 
mity, are rendred ' inſufficient for their own 
Support f) yet, in as much as the Sums, ne- 
ceſſary to the common Safety, are collected 
from the Ability of private Perſons; farther; 
ſince the Strength of a State conſiſts in the Va- 
lour, and the Wealth of the Subjects; and be- 
cauſe, 


gravis eft domino, que ſervit egeſtas 3 
Poor Vaſſals are a Burthen to their Lord ; 


therefore, ſo far as in them lies, they are td 
take care, that the Eſtates and Poſſeſſions of 
their People be well cultivated and improved: 
Hocrates $ is admirable in his Advice to this 
purpoſe ; Keep a ftrit? Eye Clays he) over the For- 
tunes of private Men ; believe the Prodigal to ſpend 
out of your Stock, and the good Hubands to increaſe 
your Wealth. For all the Subſtance of the People is 
Cas it were) the domeſtick Treaſure of a good Prince. 
It will contribute much towards this End; if 
the Subjects be encouraged to take as plentiful - 
Supplies as poſſible, from the Land and from 
the Water; to improve induſtriouſly the Mates 
rials of their own native Growth, and never to 
hire other Hands for thoſe Works which they 
can conveniently perform themſelves ; and this 
is done by furthering, and promoting Manual 
Arts. And, in purſuance of the ſame Deſign, 
it will be of mighty Uſe, to advarice the Exer- 
ciſe of Merchandiſe and Navigation in Mari- 
time Countries h. Nor is it enough to baniſh 
Idleneſs, but Men are to be brought to a frugal 
Method of living by Sumptuary Laws „ which 
may forbid all unneceſſary Expences ; eſpeci- 
ally thoſe by which the Wealth of the Na- 
tives is tranſlated to Foreigners. Twas a Say- 
ing of Mæcenas, that great Riches are gathered, 
rather by ſpending little, than by receiving much i; 


: have formerly, ſays he. divided our Inheritance ; but you took from me what did not belong to you, by preſenting many 
m_ 7 5 _ he 8 of em, and pretend that they determin'd the Cauſe, Blind Wretches, who know not that ons 


half is much better than the whole! 


Ni rie sd rd Got 7x%vv hee THITLS : 
(Oper. & Dier. verſ. 40. upon which ſee Le Clerc.) 


© He means, that it were better for Kings to be ſatisfied with one half of what they exact from the People, than ro 
© extort from them all that they have, and by that Means render them incapable of contributing any more to the 
* ſupplying of their Wants. Parrhaſiana, 7 ns I. p. 281, 282. See what follows; and in Tom. II. p. 291, &c. A3 
0 Ageſſe iv III. Cha „ 2. Io 20. : Fr 7 « | 
. I. 5. e. 1 fin. Grotius on Luke III. 13. Tis the Duty of Princes to adjuſt the pub- 
lick Burthens, according to the publick Neceflities ; ſo as that they may lawfully provide for their own Support, uf 
a way agreeable to their Quality; but not to make the Luxury and the Luſt of themſelves, and their Court-Slaves, 
the Meaſure of what they demand, which are indeed without meaſure. . | 7 : = : 
b £48. Tho, Mari the I x. Drepan Panegyr. C. 27. It is the laſt Defence and Refuge of wicked Princes, 40 
take away from ſome, what they may beſtow on others. Add Montagne's Ef. I. 3. te 6. p. 175. Add. . Prin. c. 16. 
Plin. Panegr. c. 4. d Orat. pro Rege Deitotaro, c. 9. e Leviath. c. 11. The Yncas of old 
in Peru, amongſt all their Titles, delighted chiefly to be ſtyl'd Lovers of the Poor, as de la Vega informs us (Comments 
Reg. l. 2. 6. 14.) who likewiſe reports (/. 4. c. J.) that the Lands of Widows, in that Kingdom, had eee 
than thoſe of their Vaca himſell. g Ad Nicoclem, p. 33. b See an Inſtance of this, in the Diligence of 
Seſoſtris, by which he rendred Egypt capable of Trade, and convenient for the Communication of Goods and Pro- 
duds. | Diodor, Sic. I. 1. c. 57. See alſo upon this whole Matter, the Parrhaſiana, Tom. 1: 264. Ce. Tom, II. p. 291, 
&c. And les Avant. de Tlemaque, Tom. I. p. 85, Cc. Tom. III. p. go, & And Mr. Buddeus's Philoſoph. Prat. 
Part III. cap. 5. ſe. 8. Where he alſo treats of what relates to Money. Add the Rules laid down by Mri 
Hobbes (Leviath. c. 30.) to be obſerved in relation to the Companies of Merchants. i In Dion. Call. /.5 2, 


Mr. BARBEYRAC'S NOTE on &, X, xI. hs ns 
1 V. Hobbes De Cive, c. 14. ſ. o. 2 Plutarch. in Marc. Antonin. p. 926. B. See alſo upon this whole Matter, 
the Philoſoph. Pract. of Mr. Buddeus, Part III. cap. 5. ſeQs 7. 3 Lucan, Pharſal. L. 3. v. 152. See the 


next Book, Ci 5. f. 3. pa d à d 25 Let; 


Vet, in this Reſpect, the Example of Sovereigns 
hath more Efficacy, than the Force and Authori- 


ty of any Laws a. But if a Country abound 


with Men and Money, it is there convenient 


to tolerate ſome unneceſſary Conſumptions, and 


ſuch as may ſeem to border upon ee ; that 
the common People may hence be furniſh'd 
with Opportunities of maintaining themſelves, 
and that the vaſt Stock of Money may not lie 
dead and uſeleſs. Provided, that no Encou- 
ragement be given to Extravagance and Ex- 
ceſs, and that thoſe Commodities be not idly 
waſted at Home, which might be exported with 


Advantage to foreign Parts. 


XII. Farther, ſince the internal Health, and 
the firm and robuſt Habit of a Common- 
wealth depends on the Unity of the Subjects 
„ the more exactly this Unity is obſerved, 


2 


of Government diffuſeth it ſelf through the 
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the more effectually the Force and Authority 


whole Body of the State ; it is, for this Reaſon, 
incumbent on Sovereigns, to prevent all Fac- 
tions amongſt the People , from which 
*tis but an eaſy Slip into Sedition, and Civil 
War; a Condition ſo much worſe than a War 
carried on, with univerſal Conſent, againſt 
Foreigners ; as War is in general leſs amicable 
than Peace b. As likewiſe to take care, that 


the Subjects do not bandy and aſſociate them 


ſelves by particular Covenants and. Engage- 
ments c and that neither the whole People, 
nor any Part of them, place a greater Depen- 
dence, or rely more for Defence and Succour 
on any other Perſon, within or without the 
Realm, under any pretence whatſoever, whe- 
ther ſacred or civil, than on their lawful 
Prince. And that, on the contrary, there be 
no Perſon to whom Seneca's Deſcription may 


be applied, 


Book VII. 


z Tacitus Ann. L. 3. c. YV:ſpaſian was the principal Author of theſe ſtrict and grave Faſhions ; himſelf uſing the 
antient Habit, and the antient Diet: Hence there aroſe in Men a Deſire of expreſſing, by ſuch Obſervances, their 
Duty to their Prince, accompanied with a Love of Emulation, ſtronger than any Fear of Law or Puniſhment. 
Add Bernier's Deſcription of the Empire of the Mogul, near the End, where he ſpeaks of the Cauſes contributing 
to the great Conſumption of Gold in that Kingdom. b Herodot. (Uran. ) init. Add Evagrius (H. E. I. 4, c. 13.) 


concerning Juſtinian s Favour to the Factio Veneta, with the Miſchiefs that aroſe from it; as likewiſe Procop. Hiſt. 


Arcan. & De Bell, Perl, J. 1. c. 24. & Bacon's Serm. fid. c. 15. & 49. © Vide Diodor. Sic. J. I. c 21. 


Mr. BARBEYRAC's NOTES on F. and x11. 


1 © No Body doubts that Union will make a Nation flouriſh, and that Diſſenſion is very dangerous to it; but 
there muſt be Care taken to have a juſt Notion of the Meaning of thoſe Words. An Union ſerviceable to a 
Monarchical or Ariſtocratical Government, is what deſigns the univerſal Good of thoſe who live under it. If in 
a Monarchical State, where the Power of the Sovereign is limited by the Laws, the principal Subjects of the 


not be advantageous to him in any Reſpe&. It would change a Society of free People into a Company of 
miſerable Slaves. The ready Compliance of the Chineſe, to obey their King blindly, does but ſtrengthen his 
Tyranny, and add to their Miſery. For thoſe who depend on the Will of one Man, addicted to a thouſand 
Paſſions, whole Fancies are above the Reſtraint of Law, can be certain of nothing; ſuch a Man has ſome Fa- 
vourites, who have other Favourites of their own, and ſuffer themſelves to be bribed; and ſuch a 


Subje&ion of the People. But it is aſſerted, that the general Obedience of the Chineſe is of ſervice to preſerve 
the Peace of their Country, and that they enjoy by ir all the Advantages that the ſtricteſt Union can procure. 
They mean, all Advantages that can be poſleſs'd in Slavery. But ſure there is not a Freeman but had rather ſee 
more frequent Commorions, than ſuffer an eternal Slavery. Moreover, *tis falſe to affirm that there are no 
inteſtine Wars under ſuch a Form of Government. The moſt enſlaved People will, in Time, grow weary of an 
exorbitant Tyranny, and upon the firſt Opportunity ſhew, that the Deſire of Liberty is not quite ſtifled in their 
Souls. This has happen'd often among the Chineſe and Turks. As there are few People concern'd in ſupporting 
arbitrary Power in a particular Family, or a particular Perſon, and the generality having Reaſon to complain 
of it, ſo few will be againſt a Change inthe Government, and others believe that if they get nothing, they will loſe 
no great matter by it. The ſame ought to be ſaid of an Ariſtocratical Government. The Union of thoſe who 
govern ſuch a State, would be uſeleſs, if it did not procure the Obſervation of the Laws, and the univerſal 
Good of the Commonwealth. This we may underſtand from the Hiſtory of the Thirty Tyrants of Athens, and the 
Decemviri of Rome. The Union of thoſe Men ſerv'd only to cruſh the People, and make them miterable : be- 
cauſe their principal Deſign was to gratify their Paſſions, without having the leaſt Reſpe& to the publick Good. 
Union may alſo be conſider d with Regard to the People, who, when the State is ſo fixed as that they may 
peaceably enjoy the Fruits of their Labours by obeying the Laws of their Country (which are not to be chang'd 
or tranſgreſs'd by any Member of the Society at his Pleaſure) ought to eſteem themſelves happy, and to obzy 
unanimouſly the Commands of the ſupreme Power. Now to keep the Populace in ſo firm an Union it is re- 
quiſite that not only they may be the better for it, but alſo that they ſhould be ſenſible of their own Happineſs. 
Without that, there will be always ſome turbulent Men, who, having waſted all their Subſtance in Debaucheries 
and Idleneſs, would endeayour to recover it by ſome new Commotion. Such Men will eaſily induce People, who 
fanſy they live unhappily, to take up Arms againſt their Prince at the firſt Opportunity, On the other hand, 
when the People are of Opinion that they cannot mend their Condition by a Turn of Affairs, and that they 
ſhould venture loſing a great deal by it, tis a very difficult Matter to ſeduce them-— The Agreement and 
Union both of Governours and People ought to tend ro the publick Good ; from whence it follows that what- 
ſoever has not ſuch a Deſign, is injurious to it, and ought rather to be term'd a Conſpiracy than an Union; 
ſince the Name of a Virtue cannot with Reaſon be attributed to a thing which injures and ruins a Society: 
What has been ſaid of the Civil, may alſo be ſaid of the Eccleſiaſtical Society, which can only flouriſh by the 
great Number of its Members, and by Learning (which is in that Society what Riches are in the other) and by 
Union. Not to mention here the Number and Learning of ſuch a Society; I ſhall only take notice, that che U- 
nion of thoſe who govern'd it, ought not to be a tyrannical Combination, which deſtroys it. Such is, for inſtance, 
the Union of the Inquiſitors in Spain and 7taly, who perfectly agree among themſelves : But to do what? To 
hinder both Lay-Men, as they term em, and Eccleſiaſticks (who might diſcover the Errors that were intro- 
duced into Religion, through Ignorance, or the Abuſes crept into the Diſcipline out of Ambition or any 0- 
ther-Paſſion) from propoſing a Reformation, be there never ſo much Occaſion for one; and of courſe, to keep 
every Body in extreme Ignorance, or a ſinful Diſſimulation and Hypocriſy. It would be more for the Advan- 
rage of the Church, that there were many Conteſts, rather than a perperual Tyranny, that quite overthrows the 
very End of its Eſtabliſhment, which was, to be taught the Principles of the Chriſtian Religion, and convinced 
of the Certainty of it, by very ſubſtantial Reaſons. Parrhaſiana, Tom. I. p. 289, Cc. > See Hobbes de Cive, c. 13.1. 12. 
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State ſhould willingly, or by Force, conſent to ſubmir all the Laws to the Prince's Pleaſure, ſuch an Union would 


Form of Government is only a Subordination of Tyrants,every one of them endeavouring to get ſomething by the 


Chap. IX. 


Stat ingens arbor, atque umbrd graui 
Syluas minorès ur get a. 5 
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Enemy, as fortified Places, Arms, and Men, be 
provided betimes : For, to uſe the old Proverb in 
Plautus , Lis alamentable Work to begin dig ging 
| 5 8 a Well, when we are almoſt dead with Thirſt. But 
He ſtands a mighty Tree, 

The Underwood oppreſſing with his Shade 


the Occaſion of it may be, is what ought not 
do bepractisd, unleſs a very fair Opportunity 
XIII. Laſtly, fince the Condition, under offer it ſelf, and when the State of the Common= 
which different Nations and Kingdoms ſtand, in wealth may with Convenience bear ſuch an 
regard to each other, is but a deceitful kind of Undertaking. 'To the ſame End, the Counſels 
Peace, and ſuch as cannot be relied on with and Motions of the Neighbouring Governments 
any Security ; it is a part ofthe Office of ſupreme are nicely to be dived into and obſery'd (in 
Governours to take care, that as well the Cou- which Reſpect the perpe/ual Reſidence, now fix d 
rage of the Subjects, as their Skill in Arms, be in moſt Courts, are of very great Uſe) and 
kept up and improved :; and that all things Friendſhips and Alliance prudently to be cons 
neceſſary to be imploy'd againſt an invading contracted c. | 


a In Oedip. v. 542, 543» b In Moſtellar. Act. II. Sc. 1, v. 32, 33. c Vide Marſelaer Legat. J. 25 f. 1 f. 
44d Hobbes De Ci ve, c. 13. ſ. 7, 8. and Bacon's Serm. fd. u. 29. 


Mr. BARBEYRAC's NOTES on 5. x11, 

1 Yide Bacon's Serm. fid. c. 35. 2 See the Avantures de Ielemaque, Tom. IV. p. 5, &c. and Charron de Ia 
ſageſſe, Liv. III. Chap. 3. ſect. 18, &. = | 
3 * Ah! with what Deliberation ought Princes to conſider every thing before they begin a War. The Motives 

© of it ought to be juſt; nor is that ſufficient, they ought to be neceſſary: The Blood of a People muſt not be ſhed; 
* unleſs for their own Preſervation in Caſes of Extremity. (Avantures de Telemaque, Tom. IV. p. 91.) The Evils 
© of a War exhauſt a Nation, and always put it in danger of being deſtroyed, even while it is moſt viorious : 
With what Advantage ſoever they may undertake a War, they are never certain of concluding it without be- 
ing expoſed to the moſt tragical Reverſes of Fortune; whatever Superiority you have in the Fight, the leaſt 
* Miſtake, a ſudden Terror, a meer Nothing ſnatches the Victory out of your Hands, and carries it to the Enemy: 
* Nay, tho' you ſhould hold Victory chain'd as it were in your Camp, you ruin your ſelf in ruining your Enemy 


* you gow. = your Country, let the Ground be almoſt uncultivated, put a Stop to Trade; and which is worſe; 


* you weaken your Laws, and ſuffer Corruption of Manners. The Youth no longer apply themſelves to 
Learning; the preſſing Neceſſity of your Affairs makes you tolerate pernicious Liberties in your Army; Juſtice; 
Order, every thing ſuffers. by this Diſorder. A King who ſheds the Blood of ſo many Men, and occaſions ſo 
© many Miſchiefs, only to gain a little Glory, or to extend the Bounds of his Kingdom, does not deſerve the 
© Glory he is in Pruſuitof, but rather deſerves to be depriy'd of what he poſſeſſes, for deſiring to uſurp what does 
not belong to him, p. 4, 5+ of the ſame Tomes 


to be the Aggreſſor in a War, how juſt ſoever 
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Of the Power to direct the Actions of the Subject. 


1. Of the Nature of Civil Laws in general, | 
11. Whether a Civil Law may contradict the Na- 
tural f OT LIE Me, 
i119. Whether the Definitions of Crimes is left ar- 

bitrarily to the Determination of the Civil 

| Laws? | 
iv. The Precepts of the Decalogue whether Givil 
; Laws. | 


Nature of Sovereign Power in general; 
I come now to conſider the moſt mate- 
rial Difficulties that ariſe upon the par- 
ticular Parts of it. And ſince I at firſt ſuppo- 
ſed, that the Power to direct the Actions of the 
Subject, was that from which all civil Laws 
were deriy'd ; to what I have already ſaid of Laws 
in general a, I now ſhall add what more particu- 
larly relates to Laws civil, and the Commands of 
the /overejignPower. A Law therefore is call'd civil 
either with reſpect to its Autbority, or to its Origi> 
= nal. In the former Senſe, all Laws may becall'd c- 
vil which are the Rules for the Adminiſtration of 
Juſtice in civil Courts, from whatever Original they 
ariſe b, The Laws of God and Nature, it muſt be 
own'd, are of univerſal Obligation, and they that 
break them muſt expect to be puniſh'd by divine 
Juſtice But it is the civi Poer that gives them the 
force of Laws in civil Hurts. And the ſame Power 
muſt determine, what Crimes are to be puniſhed 
dy the ci Fuſtice, and what ſhall be left to the 
divine; as allo, upon what natural Obligations an 
Action may commence in the civil Court; and what 
Vill not bear an Action, but muſt be left to the com- 
mon Ingenuity and Probity of Mankind. Hence 
under civil Goverument no Man is call'd to ac- 
count, or can, proper! ee, be puniſbed for 
the Violation of thoſe Laws of Nature, which 
have not the Authority of civil Laws ſtamp'd 
upon them. For the Evils that attend ſuch 


2 B. 1. chap. 6. * 
c See above in B. 2. Chap. 3. F. 21. 


I. [= AVING explain'd what related to the 


© Taid above in B. 3. c. 4+ $. 6. 


v. Mhet ber any thing Was juſt antecedently to the 


Civil Laus? were 
vi. Whether a ſinful Command of a Superior may 
at any time be obey d without Sin ? 
vii. No Sin lawfully committed at the Command 
of a Superior. . : 
vait. Whether a Subject may lawfully bear Arnis 
in an unjuſt War, at the Command of bis 
Prince s 
Crimes are only ſuch as are uſually called Na 
tural Puniſhments . Thoſe Laws of Nature ina 
deed, upon the Obſervation of which the coms 
mon Quiet of Mankind entirely depends, have in 
all Commonwealths the force of civil Laws. But 
there are others that have no ſuch force allow'd 
them, either in expreſs Terms, or in any Practice 
of civil Courts; as well becauſe the Controverſies 
about the Violation of them would be very pers 
plex'd and intricate, as to prevent the Multiplica- 
tion of litigious Suits ; and alſo that the Good 
and Virtuous might not be deprived of the moſt 


valuable part of their Character, the doing well 


out of Reverence to their Creator, without re- 
gard to the Fears of human Penalties ; for this 


they muſt nedeſſarily loſe, when there is no Di- 


ſtinction made whether a Man doth well out o 

Love to Virtue, or out of Fear of Puniſhment: 
And indeed, as Seca faith, how cheap a thing 
© is it to be good only as far as the Law obligeth 
© us, when the Rule of our Duty is of ſo much 
* wider Extent ? For how many things do Piety, 
© Humanity, Juſtice, and Fidelity require of us; 
* which yet are without the Reach of the Law 
den? Civil Laws with reſpect to their Origi- 
nal, are ſuch as flow entirely from the Will of 
the ſupreme civil Power, and reſpect only ſuch 


things as are left indifferent by the Laws of God 


and Nature, and which particularly conduce to 
the Benefit and Advantage of the Common- 


wealth. And theſe demand the ſame Obedience 


b Vid. Grot. de Imper. ſummar. Poreſt. circa ſacra, c. 3. n. 4, 11. &c. c. 4. n. 1- 
d Sen, de Ira, I. 2. c. 27. 


Mr. BARBEYRAC'S NOTES en . I. 


1 Quod non vetat Lex, hoc vetat fieri Puder. S nec. Troad. v. 332. Grot. L. 3 C. 10. 8. 1s See likewiſh what as _ 
: rom 
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748 Of the Duty of Sovereigns. Book VIII, 
from the Subject as other Laws do; ſince it muſt | 3 uf 

evidently be more for the good of Society, that II. But notwithſtanding, Hobbes de Cive c. 14. 
in indifferent things the Determination of the F. 10. will maintain this ſtrange ſort of Opinion, 
Government ſhould take place, and the Subjects That it is impoſſible any civil Law ſhould be 
ſhould look upon that to be good, which is thought © made repugnant to that of Nature, except it be 
ſo by their Governors, than that there ſhould be © to the Diſhonour of God. The Argument he 
endleſs Diſputes between them about it, which uſes to prove it, is this: Men, faith he, d when 
do not uſually end but in War and Bloodſhed,cer- they enter into civil Societies, oblige themſelves 
tain and undeniable Evils. © The publick Good, © by Compact to obey his Commands, who hath 
© ſaith Cicero, ought to be the End of all Laws, and © the ſovereign Power, that is, to obey the civil 
© is the beſt Comment upon, and Interpretation Laws ; and this Compact they are obliged by the 
of them; and we do not deſire the Preſervation © Law of Nature to obſerve. But ſince the Compaci 
of our Laws meerly for the ſake of the Laws * itſelf, and conſequently the Obligation to obey 
themſelves, but for the common Intereſt and the Civil Laws, was antecedent to the Promul- 
Advantage a. And hence the Conſtitutions of © gation of the Laws themſelves ; by the force 
particular Commonwealths, made for the Publick of the ſame Law of Nature, which commands 
Good, are call'd by ſome, Appendages to the Law * not to violate the Compacts, we are obliged alſo 
of Nature b. But it muſt be obſerv d, that tho * to obey every civil Law. For where we are 
all theſe Laws put together, are commonly call'd © obliged to Obedience before we know what will 
the Civil Law, yet, that there are ſeveral Parti- © be commanded, there we are obliged to obey 
culars contain'd in the Bodies and Codes of "the © aniver/ally and in every Reſpect ”. 

Civil Law, which are not properly and ſtrictly But the Truth is, it muſt be preſum'd, that 
Laws. For beſides thoſe Commands which the /o- when Men enter into ci/vi} Societies, they have 
vereign Power lays upon the Subject for the parti- already a competent Knowledge of the La «of 
cular Utility of the Commonwealth, there are Nature; and that one of the chief Ends of erecting 


a 


many other things inſerted, which ſhould be re- civil Governments was, that the Laws of Nature, wh 
duc'd properly to the Law of Nature. What be- upon which the common Peace of Mankind is © Ge 
longs more REY to the Civil Lau, eſtabliſhed, might be obey'd without Danger. 62, 
may be reduc d to theſe two Heads: Firſt, to And in ſhort, that there is nothing in the Lats of 6 mt 
certain Forms preſcribed, and certain Methods to Nature, which is any way repugnant to the Nature c (>| 
be obſervd in civil Affairs, either in transferring and End of civil Society; but on the contrary, that © mi 
Rights,or elſe in laying Obligations upon Perſons, they are entirely neceſſary to aſſiſt and promote rec 
which ſhall be look d upon to be valid in the Civil it. And therefore when Men form'd themſelves MW *© wt 
Curt: And Secondly, To the ſeveral Ways how into civit Societies, and oblig d one another by WF © wt 
a Man is to proſecute hisRights in the ſame Courts. Compact to obey the civil Laws, we muſt ſup- Law, 


So that, if we give the Law of Nature all that be- pole that they took it for granted, that nothing the 
longs to it, and take away from the Civilians what would be eſtabliſh'd by the civi7 Law, which was WF foffic 


have hitherto engroſs'd and 33 contrary to the natural; and that the particular Jeu. 
treated of; we ſhall bring the Civ Lam to a much Advantages of the Commonwealth could not be othe 
narrower Compaſs; not to ſay at preſent, that contrary to the common End of all Government. It Aut! 
whenever the Civil Law is deficient, we muſt have is poſſible indeed that a c5vi/ Law might be made defi 
recourſe to the Law of Nature; and that therefore in Oppoſition to the natura; but no Man in his def: 


in all Commonwealths the natural Laws ſupply Wits would ever attempt to make ſuch a Lau, 
the Defects of the Civil. For which reaſon unleſs he reſoly'd to ruin and overturn the whole 
Hobbes calls the Law of Nature, the unwritten Commonwealth. And therefore Stratocles was 
Civil Law e. 21 : 


2a Cic. de Invent. I. 2. c. 38. b Philo Judæus de Joſepbo p. 351. B. Ed. Paris. 

De Cive, c. 14. $. 14. Vid. Quintil. Decl. 252. Actio inſcripti Maleficii ; upon which Law Quintilian ſays, That the 
old Romans ſeem'd to have made it with the greateſt Wiſdom poſſible : For ſince, ſaith the Declaimer, they knew 
that no Prudence or Foreſight could be cautious enough to prevent all the ſeveral Ways of Mifchief thar bad Men 
deviſe, they made this Law for an univerſal Security, that what Crimes eſcap'd the others might fall under the 
reach of this. : d Ibid. Sect. 9. | th 


Mr. BARBEYRAC'S NOTE on F. 1. 


x Beſides, as there are a great many things which the Law of Nature preſcribes only in a general and indefinite Man- 
ner; ſo the Time, Manner, Place, Application to ſuch or ſuch Perſons, and the like Circumſtances, are left to the Diſcre- 
tion and Prudence of every private Man. The Civil Laws generally regulate all that matter, for theOrder andTran- 
quillity of the State ; ſometimes they propoſe Rewards to thoſe who by the Natural Bent of their own Inclinations 
would willingly perform ſuch Actions, to which they are not determinately bound, in ſuch and ſuch a particular 
Caſe. They alſo explain whatever may happen to be obſcure or doubtful, either in theMaxims of the Law of Nature, or 
their Application ; and private Men are bound to ſubmit to the Deciſions that are made by publick Authority,even 
tho they ſhould not find em uponExamination to be very juſt. In ſhort, they limit in ſeveral Reſpedts, theUſe of thoſe 
Rights which naturally belong to every one; which they ought not to do any farther than the Good of the State re- 

uires it. Moreover, every private Man is oblig'd to comply with all theſe Regulations, as far as they contain no- 
thing that is manifeſtly contrary to the Divine Laws, whether Natural, or Reyeal'd ; and that not only through Feat 
of the Puniſhments which are annex d to the Violation of em, but even upon a 3 of Conicience; and alſo 
by the Virtue of a Maxim of the Law of Nature, which commands to obey our lawful Sovereign in every thing ws 
can do without committing a Crime. The Author's Abridgment, De Off. Hom. & Civ. B. 2. c. 12. Se. 6, 7, 8. 
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_ © what to another, is a 


Chap. I 
very juſtly taken for a Madman, when he publiſh'd 
his Law at Athens, that whatever King a Deme- 
trius commanded, ſhould be Law to Gods and Men. 
And Paryſatis was guilty of deteſtable Flattery, 
when ſhe perſuaded Artaxerxes to marry his own 
Daughter, and deſpiſe the Greek Law ; adding, that 

| Heaven had made him the Perſian Law, and the pro- 
per Judge of Good and Evil b. 


III. The ſame Author argues further in de- 
ſence of his Opinions, de Give, c. 6. F. 16. c. 14. 
$. 9. 10. That tho' Theft, Murtber, Adultery, 

and all kinds of Injuries, are forbidden by the 
Lau of Nature ; yet that what is to be call'd 
* Theftin a Subject, what Myurther, what Adulte- 
5, and what an Tyjury, is not to be determin'd 
dy the Law of Nature, but by the Civil Law. 
For barely the rating away what another Man 
© is in Poſſeſſion of, is not Theft, but only to 
© take away that which of right belongs to ano- 
© ther. But what of Right belongs to me, and 
Queſtion of the Civil 
© Law. And in the ſame manner, barely to kl} 
© a Man is not Murther, but to kill him the 
© Civil Law forbids. And ſo alſo, no Act of 
© Generation is Adultery, but that which the Civil 
© Law declares ſuch ; and laſtly, Breach of Pro- 
© miſe is indeed an Injury, where the Promiſe it 
© ſelf is lawful ; but where there is no Right to 
© make an A u, there no Right is transfer- 


| © red, and conſequently no Injury follows; but 


| © what we may make Agreements about, and 


© what we may not, depends upon the Civil 


| Laws. To which I anſwer, that all that believe 


BL 
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ver 


the Scriptures, a» wv» ©: ſorts of Crimes, are 


Keiently aſſured, both from a x _, 

os which were of divine I X06 
ther Parts of the holy Books, how God, the 
Author of the Law of Nature, would have them 
defir'd ; ſo that tho the civil Government ſhould 
de fecto make ſome particular Acts not criminal, 
yet they would nevertheleſs be contrary to the 
Law of God. Eſpecially fince there can be no 
ſufficient Reaſon given, why God in his Laws 
ſhould give ſuch Definitions of ſuch Actions, un- 
leſs they ought equally to be obſerv'd in all Na- 
tions. The Spartans allow'd the frigid and im- 
potent toſupply their Deficiency in the Conju- 
gal Duties, by the Aſſiſtance of the young and 
vigorous *: And this was done at Sparta, with- 
out any bad Imputation of the Husband, the 
Wife, or the Gallant, when they had no Hopes 
of Children otherwiſe : Becauſe the Civil Laus 
of that State did not comprehend that Method 
of anſwering the Husband's Part at his own Re- 
_ under the Name of Adultery. And yet, 

ceit is evident from the Laws of God, that by 
the Law relating to Adultery, any Familiarity 


2 Plut. Demetrius, p. 900, 901. b Plut. Artaxerxes, p.1022,B, 


the Actions of the Subject. 
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of the Bed with a Woman actually married td 
another is forbidden; it is evident, that thoſe 
Aſſiſtances alſo were contrary to the Law of Na- 
ture. But if it be reply d, that the Definitions of 
partic alar Acts in the Scriptures were intended 
for, and only belong'd to the 22 Common- 
wealth, and ſo are 9 Inſtitution; yet thus 
much however muſt be allowed, that the Civil 
Law ought to have ſo cautious a Regard to the 
Definitions of Acts forbidden by the Law of Na- 
ture, as not to defeat the Intention and End of 
it, the Preſervation of a peaceable Society and 
honourable Correſpondence among Men. And 
therefore if any Definitions of the Civil Law be 
oppoſite to this End, it muſt be granted, that it 
is alſo contrary to the Law of Nature. For Ex- 
ample ; if the Civil Law ſhould define Adultery 
to me, by telling me that it is whey a Man in- 
vades another's Bed againſt bis Wifes Conſent ; 
or of Theft, that it is, when a Man takes away 
ſomething from another by Night ; or of Murther; 
that it is u a Man openly aſſaults ancther, and 
kills him: It is manifeſt; that the publick Quiet and 
Security of the Commonwealth could not long 
ſubſiſt under ſuch Methods of Government. For 
we are not to imagine, that the Univer/ality of 
ſuch Definitions would ſufficiently ſecure the pub- 
lick Peace; that is, that though particular Perſons 
might perhaps ſometimes be ſenſible of Inconves 
niences from them, yet that at other times they 
might find Advantages proportionable to the In- 
conveniences ; and that the Equality of Right; 
which ſuchLaws would ſettle among the Subjects, 
would take off all occaſion of Complaint : For 
tho' perhaps a Man might deſire that ſome partis 
cular things might be lawful only for himſelf ; yet 


2L 0.4. A aoldt he large Immimnities | 
them in Oppoſition to him, he would don 95 
willing to throw up his Privilege. And ſhould 
the Civil Laws make any ſuch Eſtabliſhments, it 


muſt be impoſſible that the Peace and Order, 


which Nature intended, ſhould be preſerv d. An 
if the Equality of ſuch Laws — were — 
enough to introduce them, why muſt we an 
longer be confin d by any Laws at all, ſince by 
taking them wholly away *, we ſhould make 
the greateſt Equality ? Which it is impoſſible any 
Man in his Wits ſhould think of doing. In ſome 
Accounts of the Tartars c we are told, that they 
are utter Strangers to all Juſtice ; and that when 
any of them wants any thing, he may take it 
without fear of Puniſhment wherever he finds it: 
3 And when the Party robb'd complains to the 
Magiſtrate of the Injury done him, the other 
doth not deny the Fact; but pleads only that he 
wanted what he took ; and then *tis uſual for the 
Magiſtrate to give Sentence, That the Party who 
complains, may, if he pleaſes, right himſelf in 


c Sigiſmund. Baro Herberſtein deRebus Moſcov. 


Mr. BARBEYRAC's NOTES on 5. 111; 
" See above in B. 6. c. 1. f. 15. It was ſometimes common among the Romans to lend their Wives to Perſons coniely and well. 


born. see Plutarch. in Numa, p. 76. D. & in Catone, p. 751. A. | 
tho? ſome Nations, that were not much enlightened, have permitted and authoriz d in ſome Meaſure, 


2 Tis neceſſary to obſerve here, that 
Things 


Manifeſtly contrary to the Law of Nature, it was not through Ignorance of this Oppoſition ; much leſs ſtill our of 
ature of Crimes according to his own Fancy ; but 
moſt commonly on account of ſome Circumſtances which made em judge it proper to let ſome Crimes go un- 
puniſh'd, to prevent greater Inconveniences. 
3 This Permiſſion takes place likewiſe in Cholchis; See 13 34. Ep. p. 155. 
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a Conceit that the Sovereign had a Power to determine the 
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the ſame manner upon others. There are others 
indeed a who give a more favourable Account ; 
telling us only that the Tartars are very free in 
communicating what they have to Strangers ; 
but that they will expect a Return of the fame 
kind, or elſe will take it by force. A Tartar's 
Definition therefore of Theft would be, When 
ſomething is taken away without the Conſent of 
the Proprietor, which the other had need of ; a 
Definition evidently imperfect, and which mani- 
feſtly ſubverts the Lam of Nature relating to Theft. 
is certain, none but the worſt of Men could wiſh 
for ſuch a Law, ſince it might often happen, 
that a Man might have the ill Fortune to be rob- 
bed of that, which of all things he was moſt un- 
willing to loſe, and which he either might never 
find another Man poſſeſs'd of, or elſe ſo ſecured, 
that he muſt deſpair of being ever able to take it 
from him. But beſides, the Suppoſition Mr. Hobbes 
goes upon is falſe; that what belongs of Right to 
me, and what to another Man, is a Queſtion of the 
Civil Lau; and that out of civil Government there 
is no Propriety: For tho' Men that live under it 
have a more ſecure Enjoyment of their Proprieties, 


than they that live out of it; ſince the ſirſt are de- 


fended in their Rights and Fortunes by the united 
Strength of a Number of Men, beſides the Aſſi- 
ſtance of the Magiſtrate; and the latter can ſup- 
port themſelves only by their own ſingle Power; 
yet notwithſtanding, there can be no Grounds of 
Proof to aſſert, that there was no Propriety before 
the Inſtitution of Ciuil Government. For all ſo- 
vereign Princes and Commonwealths are now 
actually ina Sate of Nature, and their Proprieties 
are not determin d by any common Lau or Fudge, 


nother. without incurring the Guilt of Rapine or 
Theft So that admitting, that a Man cannot make 
any Compact that will be valid about what is for- 
bidden by the Civi Law, yet certainly it cannot 
be denied, but that they who live in a Liberty of 
Nature, may make certain Compacts, which it 
will be an Injury to violate. And therefore it is 
falſe to ſay, we mult be oblig d entirely to the Ci- 
vi Law, to know what an Injury is. Beſides, 


neither will it, I think, be denied, that a Man is 


guilty of Homicide, tho he be only under the Go- 
— of the Law of Nature, when he takes a- 
" 3 Haytho de Tartaris, c. 48. i 

4 Iſocr. Panathen. 
-worſe Account of the Liberties allow'd among the ngrelians, 


«© ignorant of em. 


44 private M. 
« tion of private 


«K mily. 


% Republique, pag. 316, 
paſſage of St. Auguſtin, 


Of thePawer to direct 


t ſolely by Compact, and the natural means of 
quired pet gf ee Po hs ff . 


b Plut. Apophth. Lacon. p- 175. F. 
e Vid. Plut. L curgus. Xenophon de Repub. Lacedzmon. Busbequius gives a mui 
Ep. 3. p. m. 155. Vid. Lib. 11. Cc. 5.1. 1. D. de Aleator, 


Mr. BAR BET RA c's VO TEO S. III. 


1 e certain Evil in x Commonwealth, that are ſuffer'd to remain in it, becauſe they hinder, or prevent 
0 — * xo There are other Evils, which are only ſo by their Eſtabliſhment ; and which being in of Ori- 
or ill Cuſtom, prove leſs pernicious in their Conſequences, than a Law or Cuſtom which is more 
v Juſt and reaſonable. There is a ſort of Evils that might be corrected by a ; 
tt very dangerous Evil, There are others, which are hidden and ſunk like Ordure in a Common-Sewer, I mea» 
e buried between Shame, Secreſy, and Obſturity, ſo that one cannot ſtir or rake into 'em, without their caſtins Wa 
« forth Poiſon and Infamy. The wiſeſt ſometimes doubt whether tis better to underſtand theſe Evils, than tobe 
Sometimes a great Evil is tolerated in a State, but it is ſuch as prevents a Million of littl 
« Exile, or Inconveniences, which were all inevitable and irrecoyerable. There are Evils under which eyery WW 
an groans, and which however become a publick Good: Tho! the publick is nothing but a Combinz:- 
Men. There are alſo perſonal Evils, which concur toward the Good and Advantage of each FW 
here are ſome which afflict, ruin, and diſhonour Families; but they tend to the Good and Conſer vation 
« of the Machine of State and Government. Ls Bruyere, Caracteres ou Mæurs de ſe ſiecle, Chap. du Soverain & 4: 
317. See alſo a Fragment of Philemon s, related by Atheneus, Lib. x1ii-» pag. 569. and 
cited by Mr. Le Clerc, p. 298. which ſhews the Reaſon why a State is ſometimes oblig d to 


tolerate Curteſaus. See alſo the Diſſertation of Velthuyſen, entituled, Diſpnifitio de r0l:rando malo in Republica. ? | 


Book VIII 
way another's Life without making War upon 
him, or in his own defence. Nor is it difficult tg 
underſtand barely by the Law of Nature, without 


any Aſſiſtance from the Civil, that Adultery is the 


Violation of conjugal Faith: But that the Civil Laus 
may ſuperadd certain Obligations to the matrimo- 
rial Contract, for want of which the Marriage 
may be look d upon to be deprived of certain 
Effects, was never deny d. But further, it may 
be neceſſary to diſtinguiſh between what is com- 
manded by the Civil Law, and what is only per- 
mitted * and not forbidden by the Santtjon of 
any Penalty to be inflicted by civil Fuſtice. For 
a Prohibition of the Law of Nature, and a Per- 
miſſion of the civil about the ſame thing, are nor 
oppoſed to one another ; for a Permiſtin of the 
Civil Lam doth not make any Act not to be con- 
trary to the Law of Nature, that really is fo, or 
excuſe the Man that isguilty of it from Sin againſt 
God : But it only declares, that the Ciwil Power 
hath laid no reſtraint upon the Perſon that will 
commit ſuch Acts ; that if a Man doth commit 


them, he is not to be puniſhed on that account; 


and that .byumanFuſtice alloweth ſuch Acts to have 
the ſame Effects with other Acts, that are agreea« 
ble tothe Law of Nature. And therefore the Laws 
of Tartary do not, tis preſumed, command Men 
to ſteal, nor, I ſuppoſe, forbid the Proprietors to 
defend their own ; Only the Perſon that robs is 
not liable to be puniſh'd,nor oblig'd to make Re- 
ſtitution; ſo that according to the common Juſtice 
of that Nation, Robbery and Stealing are look d 
upon to be lawful ways of Acquiſition. And the 
ſame may be ſaid for the Children at Lacedemon; 
for we need nottranſlate that Sentence of PJytarc) 


b zatpley verb 17 55 the Children were com- 
. La to ſteal; ſince the Senſe of it 


as well be, that they were permitted! 

Law. Aenopbon indeed ſays, That F pag ſo 7 
being thought ſcandalous for the Children to ſteal at 
Sparta, hat they were under aneceſſity of doing it: 
But this was ſpoken only in a way of Raillery, 
and to mortify Chiroſophus the Lacedemonian. Nei. 
ther was that Practice fo inexcuſably bad as ſome 


believ d it, or deſerved fo ſevere an Indecfive a; 


Vocrates gave it d. For the Truth of the matter 
was, that the Liberty the Boys were allowed in 
was only that of robbing Orchards, and ſtealing 


| Victuals z and then too if they were taken, they 5 
pay d ſeverely enough for it ©: We are ad too : 


5 Xenoph. tet drafas. I. 4 


Change or Innovation, which is? 
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Chap. I 


of Dionyſius the Tyrant, That tho' he puniſh'd o- 
ther Crimes very ſeverely, yet he would often 
pardon them that ſtole Cloaths, in hopes that by 
this Method he might reſtrain the Sracuſiaus from 
the Riot and Drunkenneſs they were given to. 
Neither do I think, that the Law of Sparta 
before-mention'd,laid any Command either on the 
Husband, or Gallant ; that matter ſeems to have 
been no more, than that if they two agreed, the 
Law did not interpoſe; but look'd upon the 
Children ſo begotten to be legitimate, and ad- 
mitted them Heirs tothe Eſtate of the Family. So 
alſo, where Duelling is permitted, the Blood which 
is ſhed in them may be excuſed from the Puniſh- 
ment of Murther at the Bar of civil Fuſtice, but 


will not be fo acquitted hereafter at the divine 


Tribunal. That the civil Power may with Juſtice 
permit things of ſuch a nature, and that not by 
bare Silence and Connivance only, but by ex- 
preſs mention made in the publick Laws, is what 
I dare not affirm; by ſuch a Method the civil 
Power would ſeem almoſt to invite the Subjects 
to tranſgreſs the Laws of Nature © Poſſibly it may 
be excuſable to diſſemble things, where the 
Times or the Humour and Diſpoſitions of the 
People will not endure a Reformation by direct 
Remedies. And ſo there was goodReaſon why the 
Roman Law * call d that, Actio rerum amotarum, 
when there was indeed a real Theft committed. 
IV. Our Autbor alſo, de Cive c. 14. f. 9. 
affirms, © that the Precepts of the Decalogue are 
© merely civil, and not natural Laws, and that 
they are to be explain'd after this manner: Vu 
ſhall not deny your Parents the Honour the civil 
© Law alloweth them. Tou ſhall not kill any Man, 
© the Law forbids you to kill. Tout ſhall avoid e- 
© very unclean Att which the Law forbids. Von 
6 ſhall not take away what belongs to another Man 
© againſt his Conſent. Ton ſhall not fruſtrate the 
6 end of Law and Fudgment, by * falſe Wit- 
© neſs. But it will here be eaſily obſerv'd, that 
he depends upon an utterly falſe Hypotheſis, and 
ſuppoſeth what will never be allowed, that there 
was noPropriety, no Marriage, and that every thing 
was lawful for everyMan before the Inſtitution of 
civil Governments. It is certain, the Precepts he 
ſpeaks of, are obligatory, and bind even thoſe 
Perſons to one another, who do not live under 
any common Government, but only in a Sate of 
natural Law. For certainly Men could, and actu- 
ally did divide mp between one another by 
Compact even in ſuch a State; and therefore 
would have ſinn'd as much againſt the Eighth 
Commandment, if they had neither openly or ſe- 
cretly robb'd one another, as they do that rob 
their Fellow Subjects in civil Governments. It 
may alſo be perhaps denied, that a Man in a 
State of Nature is guilt of Adultery, when he 
violates his Neighbour's Bed : But the anſwer 
may be ſeen, Gen. xx, 3. xxvi, 10. And fur- 
ther, ſince Arbitrators mult be often made in a 


the Aclione of the Subject. 


751 
State of Nature, to decide Diſputes about matters 
of Fatt,by intervention of Mitneſſes, as Mr. H:bbes 
admits himſelf, de Cive c. 3. f. 23. we may hence 
find the uſe and neceſſity of the ninth Command- 
ment. In general, the Precepts of the Decajogue, it 
is evident, may be reduced to the Law of Nature; 
but when they ate conſider'd as written in two 
Tables, and promulg'd to the 1/raclites by Moſes, 
they may properly enough be call'd Civil Laws, 
or rather the general Heads of the Fewiſh CivilLaw, 
which are afterwards divided into particular Laws, 
with penal Sanctions added to them a. Upon 
which Account, Grotius faith b, the Decalogue 
does not in expreſs Words comprehend every 
Crime, not even all thoſe which ate puniſhable 
by the Civil Law, but only ſuch in every kind as 
are moſt heinous and malignant. For there is 
no mention made of Nounding, but only of ur- 
ther ; nor of any other ſort of Gain made by ana- 
ther 1oſs, but that of Theft ; nor of any other Fa 

ſity, but Falſe Witneſs. | 

V. It may be proper in the next place to cons 
ſider, that the ſame Author in his Book de Cie, 

c. 12. F. 2. among thoſe ſeditious Doctrines 
he ſuppoſes to be the internal Diſeaſes, and Cau- 
ſes of the Diſſolution of the Commonwealth, ſets 
down this for the Firſt : © That every private 
© Man is Judge of good and evil. For, 

© faith he, the Meaſure of good and evil, 

of juſt and unjuſt, is the Civil Law, and 
© whatever the Legiſlator commands muſt be 
© look'd upon as juſt and good, whatever he 

« forbids, as unjuſt and evil; and therefore it is 

© a very ill Maxim, that we are to obey our So- 

© yereign only, when his Commands are juſt; 

There was nothing juſt or unjuſt before Ci- 

© vil Government; their Nature relates to the 

© Commands of the Sovereign: and every Acti- 


on is in its oẽn Nature indifferent; that it bes 


© comethjuſt or unjuſt, is owing to the Will of the 
© Sovereign. And therefore lawful Princes make 
© thoſe things juſt, which they command, b 
© commanding them; and thoſe things whic 
© they forbid, unjuſt, by forbidding them. But 
© while private Men aſſume to themſelves the 
© Cognizance of good and evil, they affe& to 
© be like the Sovereign, which it is impoſſible 
© ſhould be conſiſtent with the Quiet and Peace 
© of any Commonwealth. In Anſwer to him, 
it may be readily allow'd, that /cvereign #rinces 
have indeed Power, by annexing or taking away 
the Penal Sanction, to give or take from the Laws 
of Nature the Force of civil Laws in human 
Courts of Fuſtice 3 as alſo to make many things, 
which do not belong to the Law of Nature, iu, 
by commanding, and anjuſt, by forbidding them. 
But to ſay that before civil Governments were e- 
reed, there was nothing juſt or unjuſt, either 
defin'd by Nature, or obliging Mens Conſciences;is 
as falſe, as to aſſert, that Truth it ſelf hath only 
a precarious arbitrary Dependence upon the 


Mr. BARBEYRAC'S NOTE on 5. 111: . 

: Twas when a Husband or a Wife, upon their ſeparation, had kept back ſomething that ought to be reſtor'd to 
the Party ir belong'd to, after the Diyorce; but becauſe of the ſtrict Union that was between em, by their Marri- 
age, they ſofren'd the Notion of Theft, which he is guilty of in reality, that does not reſtore whatever he is not the 
lawful poſſeſſor of, and only a call'd it, the detaining another's Goods. Vid. Digeſt, Lib. 25. Tit. 2. De Actione rerum 


amotarum. And Mr. Noodt, in his Julius Paulus. 


1 Vide Philon. Judzum, de Decalogos 


b Grot. ad Math. v. 474 
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Pleaſure of Men, and is not founded in the Na- 
ture of things; or that Sovereign Princes may faſhi- 
on and diſpoſe the nature of things as they pleaſe, 
or that the ſame Truth may be different from it 


ſelf. And indeed the thing it ſelf ſufficiently 


confutes Hobbes. For is it at all probable, that 
thoſe Maſters of Families, who at firſt united, and 
form'd themſelves into Commonwealths, ſhould, 
all the time they liv'd ſeparately, behave them- 
ſelves only like ſo many wild Beaſts ; break all 
manner of Compacts they ever made; rob one an- 
other of Life and Fortune at pleaſure, upon every 
pretence of a Right, and that all their Actions 
were to be thought purely indifferent? Upon the 
ſame grounds, ſovereign Princes now, who are 
ſtill with reſpect to one another in a State of 
Nature, ſhould not be thought guilty of Inju- 
ſtice, when they break their Compacts, and in- 
vade one another's Rights : And yet it is certain, 
they are not ſubject to civil Laws. But on the 
contrary, it is not to be conceiv'd, that civil 
Governments could ever have been eſtabliſh'd, or 
after their Eſtabliſhment, preſerv'd ; if there had 
not been ſomething juſt or unjuſt antecedent to 
their Exiſtence. For tis certain, Compacts muſt 
have been made uſe of at the firſt 3 of 
Commonwealths. But how could Men perſuade 
themſelves, that ſuch Compacts could be of any 
Force, except they knew before, that it was juſt 
to obſerve them, and unjuſt to do otherwiſe ? 
And if it be no Juſtice to ſtand to Compacts ante- 
cedently to the Definition of the Civil Laus, there 
can be no reaſon why Subjects may not, when 
they pleaſe, renounce their Obedience, diſſolve 
civil Government, and ſo utterly aboliſh all the 
Diſtinction between juſt and unjuſt. For it is 
extravagant to imagine, that ſuch Numbers of 
Men, as a Commonwealth conſiſts of, will always 
be kept in Subjection by no other Reſtraints, 
but Fear and Power. Nor therefore can I be- 
lieve there was ever any Prince heard of, ſo far 
depriv'd of Reaſon, as to have commanded what 
the general Laws of Nature forbad, or forbid 
what they commanded ; for Inſtance, f bat it 
ſbould be unlawful to perform Truſt or Promiſe, 
or to give any Man his due; that it ſhould be a 
Crime to live with any Reſpect to Reaſon or Fuſtice, 
that every Man might have full Libertyto do all the 
Miſchief he could, and the like. But now, why 
might not ſuch Laws have been made, if there 
had been nothing juf or unjuſt, antecedent to 
the Determinations of the civil Laus? Tis cer- 
tain the Command of the civil Power may as 
well make Poiſon it {elf wholeſome and neceſ- 


Of the Power to dinect 


BOOK VIII. 


fary Food, as make ſuch Things as theſe jy 

and good. And therefore Polybius was equally in 

the wrong, when he ſeems to derive the Origi- 

nal of Juſtice and Injuſtice from civil Government 

a , In another Senſe indeed, what Mr. [tbe 

faith, may be ſafely enough admitted; that is, 
ſuppoſing that by good and evi} we underſtand 

no more than the advantage,or diſadvantage of the 

Commonwealth. For then it will really appear 
to be a ſeditious Doctrine, that every privaie Perſcy 
is Fudge of good and evil, meaning by it, what is 
for the Advantage or Diſadwantage of the Com- 
monwealth ; that is, that every private Man is 
a competent Judge, whether thoſe are proper 
Means, which the Prince commands ſhall be made 
uſe of in promoting the public good; and that, in 
Conſequence, every Man's Obligation to Obedi- 
ence may depend upon that Judgment. For ir 
is neceſſary that Subjects (as Ortho in Tacitus told 
his Soldiers) ſhould be ignorant of ſome things as well 
as know others.For if everyone ſhould have theLiber- 
ty to diſpute what he was commanded,Oberlience and 
Authority would ſoon ſink together b. Tt was Cato's 
Saying, that the Tenant ought not to think himſelf 
wiſer than his Lai:dlord ;and of Plato, that no. Mas 
ſhould pretend to be wiſer than the Laws c. 


VI. Our next Conſideration ſhall be, whether 
a Subject may be guilty of Sin, in executing the 
Commands of his Priuce; ſuppoſing he pretends, 
that he barely undertook the Performance of the 
Action, and left the Deſign, Contrivance, and the 
Neceſſity of Account, entirely upon him who gave 
the Command ? For there is a Difference be- 
tween the Laws and the Commands of Princes : 
The Laws are 0 0 Precepts, which affect 
every Subject; the Commands are only occaſion- 
ally impoſed upon particular Perſons; but have 
the ſame effect the Laws have in obliging thoſe 
they are directed to. In this Caſe it is the known 
Opinion, that a Man may ſometimes fin by obey- 
ing the Commands of the civil Sovereign, and 
therefore that he Subject may and ought to exa- 
mine ſuch Commands by his own Conſcience 
rightly inform'd '. For certainly it ought to 
be ſuppoſed, that good Men promiſe Obedience 
upon certain Conditions only ; that, ſince they 
are ſure to give an Account of their Actions 
at the Divine Tribunal, and ſince all the Govern- 
ments of this World are under an infinitely 
great overruling Power; they are always ready 
to obey the Commands of their Sovereign, except 
when they contradict or interfere with theLaw f 
Nature, or the manifeſt Laws of God. For with- 


2 Polyb. 1. 6, where he is tranſcrib'd with very little Judgment, by Machiayel, Diſc. in Liv. I. 1. c. 2. Vid. R. Cum- 


berland, de Leg. Nat. I. 5. C. 5. 


b Tam neſcire quedam milites, quam ſeire oportet, Tucit. Hiſt, L. 1. c. 83. H. L. 2. c. 39. It is one part of the Chara- 
&er of a good Soldier, that he had rather put his General's Commands in Execution, than make any Debates upon 
them. Cato de Repub. c 5. And ſo far Terentius was in the right, Tacit. Ann. C. c.8. We are not to examine whom you 
prefer, or upon what account Heaven hath given you the ſupream Diſpoſal of things, and ir is our Glory to obey. 

c Plat. Polit. p.555. D. Ed. Mech. Ariſt. Rhetor. I. 1. c. 15. To endeavour to be wiler than the Laws, is what tlie 
beſt Laws take care to forbid. That is to be underſtood in Reference to the written and perpetual Laws,eſtabliſh'd 
by the conſent of the People 5 whereas in this place the matter in Queſtion is chiefly concerning particular Orde:s 
given by a Prince, according to the preſent Circumſtances, and poſture of Affairs. 


6 Mr. BARBEYRAC'S NOTE en . vi. 


An ancient Greek Poet in one of his Tragedies, makes Antigone, who had buried her Brother Polynices,contrary to 
che Prohibition of creon King of Thebes, anſwer that Prince, when he demanded of her, how ſhe durſt act contrary to 
his Laws, © I could not think, that the Edits of a Mortal Man, as you are, could be of ſuch Force, as to oblige me 
once to violate the fix'd unwritten Laws of Heaven; for they are not of yeſterday or to day, but ſubſiſt perpetvally, 


and for ever; and no one knows from whence they came. I oughr not then, for fear of any Man, by violating 


© them to expoſe my ſelf to the Puniſhment of the Gods, Sophocler Antigone, v.458, &c. Ed. H. Steph. out 
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Chap. I. 
out Diſpute, ſhould a Prince give out any Com- 
mand contrary to the Civ Lats, he may be o- 
bey d without Sin. But on the other Hand, 
Mr. Hobbes de Cive c. 12. S. 2. declares this for a 


kditious Doctrine, That Subjects are guilty of 


the Actions of the dubject. 


„ 
the Commands of Superiors are always attended 
with the Preſumption of being juſt, and are often 
built upon Reaſons, of which private Perſons 


cannot be allowed to be Judges. And therefore 
what the ſame Author ſays a little after in the 


his Buſineſs, and he ought to have a favourableOpinion of thoſe that adminiſter Juſtice,as long as there are no evident 


{ame Book, may deſerve to be conſider'd, © That 
that is my own Sin, which when I commit, I 
think my own ; but that which I think is ano- 
ther Man's Sin, I may ſometimes commit with- 
out deriving any Guilt upon my ſelf. For if I 
am commanded to commit that which muſt be 
the Sin of him that commanded it, ſo he be my 
* lawful Governor, I do not fin if Tobey him. 80 
an Ambaſſador is ſuppoſed to ſpeak the Sentiments of 
bis Maſter z and whatever bears an ill Seuſé in them, 
it is not to be imputed to him that ſpeaks,but to him 
that gave him his In*rutftions. Since ſuchMimiſters are. 
under a Neceſſity of conforming to the Direttions of 
them that ſend them *, I will not deny but a Man 
may engage barely in the Execution of an AFor 
commanded by his Prince, the Guilt of which 
ſhall be imputed ſolely to him who commanded itz 
upon an uncertain Doubt, a Man quits his Allegi- and not to him who was the In//rument in the Exe- 
ance which he hath expreſly ſworn to keep; fince cuticn of it. But then it will be neceſſary for him 


2 Procop. Hiſt. Goth. I. 1. p. 175. Ed. Auguſt. Vindel. Senec. Tro. v. 868, 869. The Guilr of a Crime forc'd upon a Man; 
recoils back upon the Authors of it. Vid. Lib. 3. t. 2. I. D. de his qui infams not. Quique ſuo nomine non juſſu ejus; 
c. M. Senec. I. 4- Contro. 27. That Woman is not immodeſt that hach been corrupted in her Chaſtiry by a Tyrant, 
neither is he guilry of Sacrilege, that takes the Offerings of the Gods, and brings them to the Tyrant; or that 
ſets up his Statue among the [mages of the Deities. | | 

Mr. BARBEYRAC's NOTE on F. vi. | 

: This Diſtin&ion does not remove the Difficulty. For in what manner ſoever the Subje& acts, whether in his own 
Name, or in that of his Prince, his Will always conſents in ſome ſort, to the unjuſt and criminal Action, which he 
executes by the Order of his Sovereign. So that we muſt either always impute theſe ſorts of Actions partly to him, ot 
elle never any of 'em. And it would ſignify nothing to ſay, That in the Cale our Author is ſpeaking of, the Action is 
of the Number of thoſe that are call'd Mx: ; or toalledge in their defence, the Laws and Privileges of Neceſſity. Vid. 
Remark, Book 1, Chap. 5. Sect. 9. Note 3 and Book 2, Chap. 6. Sect. 22. Note 5. The ſureſt way then is to maintain in 

enecal, and without any Reſtriction, that rhe ſevereſt Menaces in the World ſhould never induce us to act, even by 
the Order, and in the Name of a Superior, the leaſt thing that manifeſtly appears to us to be unjuſt or criminal; and 
that tho we may be very excuſable before the Human Tribunal, for having been conquer'd by fo ſevere a Tryal, we 
ſhall not be entirely ſo, before that of the Divine. There is but one ſingleCale, where we may conſcientiouſly obey the 
Orders of a Prince, which plainly appear to be unjuſt ; and that is, when the Perſon concern'd in the unlawful A- 
Qion which the Prince commands to do, diſpenſes himſelf with our expoſing our ſelves in his Favour, to the grievous 
Conſequences of a Refulal : provided the Buſineſs in hand is a Thing, as to which tis in his Power to conſent to the 
Miſchief that the Sovereign commands to be done him,or the Violation of _ Right, which ir is lawful for him to 
renounce. For if any one ſhould give me leave, for example, to kill him, I could not however innocently make 
my ſelf the Miniſter of my Prince's Anger; becauſe no Man is Maſter of his own Life. Yer; nevertheleſs, our Au- 
thor pretends (in his own Apology, Se&. 20.) that if we do not admit of the Opinion which he here maintains, we 
ſha'l neceſſarily be forc'd ro acknowledge, that all Soldiers, Executioners, and other inferior Officers of Court, 
ought to underſtand Poliricks, and the Civil law; and that they may excuſe themſelves from their Duty of Obedience, 
upon prerence that they are nor ſufficiently convinced of the Juſtice of what they are commanded : which would 
reduce the Authoriry of a Prince to nothing, and render him incapable of exerciſing the Fun&ions of Government. 
But that only proves, that Subje&s may nor, nor ought not, always to examine all the Orders of the Sovereign, to 
know if they are juſt, or not If that were to be done, I muſt own, there would be ſcarce one Soldier in the World, 
that innocently follow'd his Trade. How few are there that know the trueReaſons of a Prince, for whom they fight? 
And ſuppole they did know, how few are capable of judging of em? Thus generally ſpeaking, the greateſt Part of 
thoſe whom the Sovereign liſts in his Dominions, may not excuſe themſelves on account of their Doubts of the 
Juſtice of the War, whither they are order'd to march; becauſe that demands an Examination much above their 
Capacity; whereas they have no need of any great Knowledge or Penetration, ro be clearly convinc'd of the Obli- 
gation they lie under, of obeying their Prince. Bur if a Commander that is skill'd in Poliricks,and thro'ly acquainted 
with the Affairs and Intereſt of the State, plainly perceives that his Prince is engag'd in an unjuſt, or an unneceſ= 
ſary War; ought he not to ſacrifice every thing, nay even his own Life, rather than ſerve in ſuch a War as that 5 
There is not always an occaſion of any great Penetration, or the admittance into the Cabinet-Council, to diſcover 
the Injuſtice of the Wars that ambitious Princes undertake. The Manifeſto's they publiſh themſelyes, compar'd a 
little attentively with thoſe of their Enemies, are often ſufficient to ſhew to any one that has but a moderate ſhare 
of good Senſe and Honeſty, the Weakneſs of their Reaſons, and the Iniquity of their Cauſe. In ſuch a Caſe as that, 
we are not only exempted from our Duty of Obedience, but we ought alſo to forbear, and refuſe doing ir upon an 
Terms whatſoever. The ſame thing muſt be ſaid of aParliament whom aPrince commands to regiſter an Edict which 
is manifeſtly unjuſt z of a Miniſter of State whom a Prince will oblige to diſpatch or put in execution an Order full 
of Iniquiry or Tyranny ; of an Ambaſſador to whom his Maſter gives Inſtructions, attended with an apparent Inju- 
ſtice; of an Officer whom his King commands to killa Man in ſecret, whoſe Innocence is as clear as = Day, &c. 
And they are not only Perſons of a diſtinguiſh'd Condition, or of Parts and Underſtanding above the commonLevel 
of Mankind, that may and ought to excuſe themſelves from obeying the above- mention'd Reaſon; but ſometimes, 
tho' very rarely, the moſt ſimple and ignorant find themſelves alſo under an indiſpenſible Obligation to deny their 
Sovereign the Miniſtry of their Arms, at the hazard even of their own Lives. Such was the Caſe of the Soldiers that 
were {ent by King Ahaziah to apprehend Elijah, and who were puniſhed for it by the Fire which came down from 
Heaven upon them, at the Prayer of that Prophet, and conſum'd them all, ii Xing c. i. v. 9. A Tip-ſtaff, or a Ser- 
jeant at Arms indeed is nor, generally ſpeaking, bound to enquire, whether the Magiſtrate that orders him to rake 
the Body of ſuch an one into Cuſtody,has any juſt reaſon or no, for commanding him to execute that Order; that is not 


« Sin, when they obey rhoſe Commands of their 
© Sovereign, which they think unjuſt. And it 
may indeed be allowed to be dangerous not only 
to the Commonwealth, but alſo to the Conſcien- 
des of private Subjects, to believe, that upon a- 
ny Scruple or Doubt, concerning the Equity of 
what is commanded, Obedience may lawfully be 
refuſed. For ſhould this Doctrine be admitted, it 
muſt often neceſſarily happen, that a Man muſt 
be reduced to a Neceflity of Sinning ; if he 
obeyeth, he muſt act contrary to his Conſcience ; 
and contrary to his Allegiance, it he doth not. For 
I think it is on all Hands allowed, that in Caſes 
where the Conſcience is doubtful, the beſt reſo- 
lution a Man can come to, is, to take that Side 
where there will be leaſt danger of Sin. But now 
the danger of Sin is in a much nearer View, when 
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to take with him theſe Cautions : Firſt, That aſſiſted in it. ( Miniſterium etiam crimes eſſe). For 
he be commanded barely to execute the Action, the Perſons he pleaded againſt, had not been bare- 
that is, only to apply the Strength of his Body ly theInſtruments of anotherMan'sCrimes,but had 
to the Performance of the Action, and nei- charg'd innocent Perſons with falſe Crimes, that 
ther give Occaſion to it, or furniſh Pretext, or the Proconſul might take occaſion to ſeize on their 
make uſe of any Excuſe for it; but undertake it Fortunes and Eitates ; and their informing againſt, 
as an Action that belong'd wholly to another Per- and wrongfully accuſing them, was entirely their 
ſon, and which he will not take upon himſelf. own Act; the Impeachments they made, were all 
Secondly, That he ſhould ſhew his unwillingneſs in their own Names, and not in the Proconſul's, 
to be employ'd in ſuch a Service, and deſire nor were they pretended to have been made at his 
earneſtly to be excuſed from it a, And Laſtly, Command ; neither were they forced to be Dela- 
'That upon declining the Action, he be threaten'd tors, by any immediate fear of Death, if they had 
with preſent Danger of Life, or ſome other great refuſed to be ſo. They pleaded indeed, that they 
Evil, which he is not obliged either in Juſtice or were provincial Subjects, and therefore were obli- 
Charity, to ſuffer for another Man, and which  ged by Fear to be abſolutely at the Command of 
the Perſon that commands him hath Power to in- the Proconſul. But what look d moſt probable was, 
flict; and eſpecially if he ſees that tho' he re- that the Expectation of the Gain they hoped to 
fuſeth his Aſſiſtance in the Action, it will be exe- make, was their greateſt Encouragement ; tho 
cuted by other Hands. It is undoubtedly true in- perhaps it might be true too, that the Proconſul 
deed, that no Commands of Men, contrary to the had given them reaſon to be afraid, if they refu- 
Law of God, can wn $a binding Force, that is, ſed to obey him; yet it is not likely he ſhould 
lay an intrinſick Neceſſity of Obedience on the threaten them with Death, and there was no o- 
Conſcience, and that therefore it can be no Crime ther poſſible Method left for them to eſcape it b. 
to refuſe to obey them. But there is a wide Diffe- And in this Caſe, the Deſires, or Intreaties of Su- 
rence between being bound in Conſcience to do periors muſt not be ſuppoſed to have the ſame 
a thing, and being able to do a thing without Sin. Force in them, as Neceſſity or their Commands , 


to avoid ſome very great Evil. For there are ſeveral though in others it may ſometimes be true, that 


things which we are under no manner of intrinſick thelntreaties of Tyrants are mixt with a ſort of Neceſ- 
Obligation to do; which yet upon preſſing Ne- /ity. Neither is the Exampleof Dveg, 1 Sim. xxii. 
ceſſity we may lawfully undertake. And in this 18. any Objection againſt what has been ſaid. For 
Caſe the Queſtion is, not whether we are bound it was expreſly added, that a Man onghr to deſire 
to do ſuch a thing, but whether we can do ſuch a earneſtly to be excuſed, as Paul's Guards very ho- 
thing without any Guilt of our own, when we nourably did (And thus the Midwives were com- 
ſee we muſt otherwiſe loſe our Lives to no purpoſe. mended for defeating the barbarous Command of 
Neither is any thing I have here ſaid, in the leaſt Pharoah, tho it were with an Untruth, Exod. i) 
weakn'd by what Pliny faith, Ep.g. 1.3. © Where But Doeg, on the contrary, ſhew'd himſelf ready 
© he tells his Friend of a very ill Cauſe he had and willing to put theKing's Command inExecu- 
© been engag'd againſt, that he had prov'd before tion upon the Prieſts, tho we do not find that any 
© the Senate, that it was criminal even to have Threats were added to it, when he had himſelf 


Proofs of the contrary. But ſuppoſing they had in reality ſuch Proofs, I maintain they ought not in that Caſe to obey, 
And this Suppoſition contains nothing that is impoſſible. It may happen, for example (and every one will eaſily 
conceive it) that an Officer of Juſtice may 44 know the Innocence of a Perſon falſly accus'd, of either Murther,or 
Robbery, who is infallibly ruin'd, if ever he ſhould once be taken. In the late Perſecutions in France, could not they 
lainly ſee, that were ſent againſt thoſe poor Creatures whoſe only viſible Crime was ſerving God according to the 
Di&tares of their Conſcience, the tyrannical Injuſtice, and barbarous Cruelty of the Orders they receiv'd, and ought 
they not to have ſeen it? If in thoſeCaſes, they can reconcile their Intereſt with their Conſcience, by pretending to ſearch 


after thoſe unfortunate Creatures, whom they will not find, and at the ſame time, contriving under hand, the Means 


for em to make their Eſcape ; Well and Good. Bur I cannot perſuade my ſelf, that Men can punQually execute ſuch 
Orders, without making themſelves Accomplices of theIniquity of him that gives em. The ſame muſt be ſaid of Execu- 
tioners. Upon which conſult Grotivs Lib. ii. cap. xxvi. Sec. 4. Num. 9. as alſo Mr. Sidney s Diſcourſe upon Government,Ch,.Ill, 
Set. xx. and the Apology of Socrates by Xenophon. In which there are ſeveral fine Paſſages which ſhe w that we ought 
never to obey our Superiors to the prejudice of our Duty; but very far from it, and unleſs we are in an entire Inca- 
pacity to reſiſt em, we ought to exert our ſelves to the utmoſt of our power, and endeayour to hinder thoſe that would 
oppreſs the Innocent, from doing them any Miſchief, Saul's Guards refuſed to put to the Sword a great Number of 
Prieſts, whom that Prince ſacrificed to his Anger againſt David, 1 Sam. xxii. 19, ©. but as Mr.LeClerc has obſerved, 
they would have beenſtillmore commendable, if they had interceded with theKing in behalf of thoſe innocentPerſons, 
by repreſenting to him in the beſt manner they could, that he had commanded a Thing that was forbidden by theLaws, 
bothDivine and Human; and if, after all their Prayers andRepreſentations had prov'd ineffectual, they had ſeiz'd upon 
the King as a mad Man, and ſecur'd him till the Prieſts had made their eſcape. Since the firſt Edition of this Note, one 
Mr. Adam Rechenberg, a Profeſſor at Leipſick, has publiſh'd a Diſſertation, Entituled, 4e Miniſterio, quod crimen eft,Diſquiſitio 
politica. In which the ſame Opinion that is here advanc'd, is maintain d, and confirm'd by ſeveral Examples = Au- 
thoriries. There is alſo a Diſſertation de injuſto Pontii Pilati judicio, written by Mr. Thonnaſius, againſt a Civilian nam'd 
Stellerus, who was willing to juſtify Pilate, in a Treatiſe call'd Pilatus defenſur, upon this Principle, among the reſt, that 
the Governour of Juden, in condemning JESUS CHRIST to Death, had only acted as a bare Executor of 
= Sentence of the Jewr. This Diſſertation of Stellerus was Printed in 1674, but it was ſuppreſs'd by publick Au- 
ority. | 

2 2 have a particular Inſtanei of this Nature in Olearius Travels into Perf. 1. 5. c. 32. 

b Vid. Iucit. Ann. L. 13. c. 43. Where Silius pleads that he had done nothing out of anyDeſign of his own, but that 
all was entirely out of Obedience to his Prince. Afterwards he pretended the Commands of Mz/7lina, and wav'd his 
Defence. For why was there no body elſe made choice of that would ſell his Voice to oblige that cruel and impu- 
dent Woman? Bur itis neceſſary that theInſtruments of Oppreſſion and Tyranny ſhould be puniſh'd : For when they 
have receiv'd theRewards of their Wickedneſs, they ſhift the Crime over upon ſome body elſe : and zherefore Jul.Gra- 
cinus very wel deſerv'd Commendations, who was commanded to accuſe M. Silanus, and was kill d for refuſing. Tacit. Agri- 
cola; and Seneca gives lum à very great Encomium. De Benet, I. 2. 21. « Plato Epiſt. 7, | N 
| L before, 
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Chap. 1 
before fallly accuſed them; inſinuating that they 
had entred into a ſecret Conſpiracy with David, 


againſt the King: For it is evident from P/al. lii. 


that he had brought ſome falſe Accuſations againſt 
them. But notwithſtanding, it mult be confeſs d, 
that there are ſome Actions, the bare execution 
of which a Man would rather die, than under- 
take: Such as to murther Parents, or Children; 
to commit Inceſt with a Mother, or a Daughter, 
or to lie with a Beaſt. A {mall Stock of Courage 
would make a Man prefer Death to the guilt of 
being an Inſtrument in ſuch Actions. And I can- 
not but think it was a noble Spirit of Conſtancy 
and Bravery in thoſe Romans, © Who when ſin- 
© oled out by Hannibal, to fight with one another, 
© Brothers with Brothers, Fathers with their 
© Children, and Kinſmen with their near Rela- 
© tions, choſe rather to die under Torture, than 
c beſtain'd with Blood which Nature had ſo near- 
© ly ally d.“ a Neither can I think it at all law- 
ful, that to ſave my own Life, I may aſſiſt to take 
away another Man's; for that would be to make 
another's Life the Price of my own: And there 
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his owl natural Cruelty, unde: the Formalits ; 
Accuſations d. But ſtill it was the bene bf 
Ambition of ſuch auxiliary Villains, which pro- 
voked and encouraged him. Others engaged in 
the ſame Practices excuſed themſelves by ſaying 
that in thoſe Times they were under a neceſſity 
to do what they did, to ſecure their own Honour 
and themſelves : A kind of Defence which means 
no more than that they choſe rather to expoſe 
others to Danger, than hazard themſelves. Nei- 
ther did Curtius Montanus e, as the ſame Hiſto- 
rian ſays, allow it to be a zojerab}? Excuſe, becauſe 
he thought the Perſons that uſed it not to be 
criminal in the Occaſion of it; but in a Rhetori⸗ 
cal way he choſe to paſs by /ome things, that he 
might preſs others with moreVehemence. And the 
Senate acted with great Juſtice, when after N- 
© 70's Death, they decreed his Inſtruments the In- 
© formers ſhould be puniſh'd as aRace of Miſcre- 
© ants, who lived upon the Ruin of private Men f. 
The Emperor Zitus with the ſame Juſtice coms 
manded all ſuch Perſons to be publickly whipt 
and beat in the Frum, then dragg'd through the 


b 
"Th are many things which we cannot do for Price, Amphitheatre, made Slaves, and ſold; and ſome 
me which upon other Conſiderations we may b. of them to be tranſported to uninhabited Iflands ; 
PA VII. But in 3 that a Man may not at and after him Trajan ſent away Numbers of them 
hat the Command of a Superior undertake an Action, in a few ſhatter'd Veſſels, that they might be left 
Saf as his own, which is repugnant to the Dictates to the Mercy of the Sea, and be ſhipwrack d 
xj. of a good Conſcience, is what no Man thas fath where-ever the Waves threw them g. Neither 
For any Senſe of Religion can deny. Ihe Judges could the ſecret Command of Tiberius excule Piſo 
fire therefore Foſephus ipeaks of (to conſider from the Guilt of Germanicus's Death, if he was 
"BY ſome Examples under this Head) refus d to con- really the Cauſe of it: And if he had confeis'd 
hs. * demn the innocent Zacharias, tho' they were ſuch a Command in the Senate, tho* that miiſt 
dof ſenſible what danger threaten'd them from the have been enough to have put even Liberius to 
1) Fury of the Zealots. And on the other hand, the bluſh, and depriv d him of all his Shifts, to 
ady | the Judges mention d, 1 Kings, ch. xxi. were excuſe himſelf from commanding fo barbarous an 
cw © certainly guilty of a very great Sin; becauſe Action; yet the Senate had ſtill Power very juſtly 
any they paſs d Sentence not by Order from the King, to, condemn him as the Criminal, becauſe he did 
ie EE but as the pure Reſult of judiciary Procafs upon not pretend any publiek Authority for it, but vos 
the Evidence of the Crime; nor can the //3zuefſes luntarily undertook an Action which Tiberius had 
bey. be excuſed from an equal ſhare of guilt. Nor not the leaſt Pretence of Juſtice tocommand, only 
aſily © were the Detectors Perſons leſs guilty, whoſe Buſi- that he might engage the Emperor to him, by 
A neſs it was to charge fal/e Accuſations upon the ſuch an AR of Villany b. Neither do I think 
ep great and rich, that ill Princes might have a Pre- that Foab was abſolutely free from the Guilt of 
ught tence to ruin them in Circumſtances leſs criminal. Uriab's Murther, 2 Sam. xi. 14, 15, 16. tho 
arch Marcellus Eprius was once a Perſon very well Chap. xii.g. David only is mention d as the Prin- 
ſuch known by that Character, but more particularly in- cipal in it. And it was very brave in Papinian to 
g famous, for theInpeachment of Thraſtas : Tho Ta- refuſe to defend the Murther of Geta, with that 
III. citus tells us he pleaded in his Excuſe for that, that noble Saying, That it was eaſier to commit Parricide, 
igit WTF his Accuſation charged no more upon Thraſeas, than to — it. Others tell the Story, that he 
1911 than what the Judgment of the whole Senate con- refuſed to ſpeak an Oration for the Emperor, in 
aye fitm'd ; which was only to ſpread the Crime wider, which he would have had him inveigh againſt his 
ved, not clear himſelf. *Tis true indeed, as the Hiſto- Brother; and that he excuſed himſelf by ſaying, 
1 rian ſays, That Nero endeavour d only to diſguiſe that to accuſe a murther d innocent Perſon would be a 
pon 2 Vid. Died. Siculum Il. 29. in excerpt. Peireſciantss Vid. Laonic Chalconayl. I. 1. where Amurath Emperor of the Turks, 
Oo commanded that the Parents of all thoſe who had been in the Inſurrection with Sauzes, ſhould kill their Sons with 
ſitio their own Hands There were two Fathers that would not obey fo cruel a Command, and were therefore cut to 
ny pieces at the ſame time with their Sons. For Amurath uſed to lay, That the Sons would not have join'd with 
1 8 $4205, without the Advice of the Parents. > | 2 
chat b Abr. Rogerius, in his Account of the Bramins, ſaith, That the Bramins believe that the Wife may do any thing, 
r ot tho' never ſo bad, which the Husband commands her, without Sin; for the Sin, they ſay, cannot be imputed to 
* her, bur is to be charg'd upon the Husband, whom ſhe is oblig'd to obey. | | 
e Joſephus de Bello Judaic. I. 4. c. 19. T he Author here takes an occaſion of praiſing the Intrepidity of the ſe- 
her venty Judges mentioned by Jeſephus, who choſe rather to expoſe their own Lives, than unjuſtly give Sentence of 
| his Death againſt Zacharias the Son of Barue, one of the moſt conſiderable Jews at that Time, whom the Zealots would 
a fain have deſtroy' d upon any Terms. But this Example does not well ſuit with this place; for thoſe Zealoes were 
. nothing but a ſer of factious and wicked Perſons, that had no Authority over the ſeventy Judges, whom they had 
25 choſen out from among the People, to try and deſtroy Zacharias with ſome colour of Juſtice, ſuppoſing that they 


would have ſeconded their furious intentions againſt him. : 
C Tacit. Hiſt. 4» Co 420 f Tacit, Hiſt. I. 4 « Co 39 


d Tacit, Hiſt. 4. C. 8. ; 
h Tacis, An. I. 3. c. 16. 


E Suetonias, Titus g. 8. Plin. Pau. 34, 35. 
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ſecond Parricide. But Spartinaus in his Life of 
Caracalla”, denies this Account, becauſe he ſays, 
Papinian could not, as being Prefect, make any 
uch Oration (tho it doth not appear why it 
might not have been extraordinarily commanded 


by him) and only adds, that it was certain he was 


ut to Death, for being a Favourer of Geta. 
owever this be, that Man is certainly in the 
right, who refuſes to proſtitute Wit and Parts to 
defend Wickedneſs, tho the Defence be publiſh'd 
afterwards in another's Name. For the Invention 
of ſpecious Arguments, ſet off with the Art and 
Dexterity of an Eloquent Speaker, can never be 
ſuppoſed to be barely the Execution of another 
Man's Action. In. this particular Caſe the 
'Thing would have appear'd otherwiſe indeed, if 
Caracalla had only commanded ſome Perſon to 
have recited ſuch an Oration in the Senate, as a 
Piece of his own, or ſome other Man's Com- 
8 under a capital Penalty, if he refus d it 
But ſtill it muſt be remember d, that where 
the Actions of Princes do not plainly appear to 
be unjuſt, Subjects ought to be very cautious, 
and eſpecially publick Miniſters, how they give 
them an ill acter; becauſe it is their Duty, al- 
ways to preſume for the Juſtice of their Maſter c. 
VIII. Upon the ſame grounds we may de- 
termine, whether a Subject my lawfully bear 
Arms in an unjuſt War, at the C 
Prince. Grotius, L. 2. Cap. 26. 6. 3y 4. is of O- 
pinion, that when it mani appears that 
War is unjuſt, it is not lawful for a Subject to 
maintain ſo bad a Cauſe: And that when the 
Caſe is doubtful, he ought to take the ſafeſt fide, 
which is to fit ſtill, and not engage himſelf at 
all in the War. But I think, a Man ought to 


be very cautious, how he reſolves in ſuch a man- 


ner, about Things of ſuch Conſequence as theſe. 
When according to this Opinion, the Power of 


the civil Sovereign, and the Obedience of the 


Subject, in a Caſe of ſo great Importance, are 
made to depend upon every particular Man's 
Judgment ; and when, eſpecially, it would be 
eaſy for a Man to pretend ſcruple of Con- 
ſcience, only to diſguiſe his Fears and Cow- 
ardiſe =. Tis true, where a Man is ad- 


1 Mr. BARBEYRAC'S 
1 Chap: 8. 


been ſaid concerni 


manand of his 


2 See our Author's Diſſertation De Obligatione erga Patriam, ſ. 19. 
Soldiers in Note 4. Se&. 6. Yet Mr. Buddeus however pretends, that upon a bare Doubting of 
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admitted to the Counſels and Debates, and hath a 


Right to give his Voice in them, if he is not ob- 


liged by the Determination of the Majority, with- 
out his own Conſent, he cannot, with Juſtice, ſo 
much as undertake any thing manifeſtly unjuſt. 
Which will hold true too, if it be left to his 
Choice, whether he will take Arms, or not : Bur 
if he ſhould be commanded ſimply to obey, in 
this Caſe it muſt be conſider d, that all Nations, 
acted by any Senſe of Juſtice or Honour, before 
they engage in a War, always ſuppoſe, that the 
Cauſe of it is juſt ; and where they do not, it is 
to no purpoſe to talk of Conſcience. But the 
Point in diſpute turns chiefly upon this, Whe- 
ther in regard of certain particular Circum- 
ſtances, it be convenient for the Government to 
begin a War, notwithſtanding the truth of ſuch a 
Pretence ? In this Caſe, the Perſon particularly 
intruſted with the Government of the Common- 
wealth, and entirely acquainted with its Strength, 
muſt be preſumed to ſee better what will be for 
the Advantage of the Publick, than any private 
Man can. And if a Man, admitting the Juſtice 
of the Cauſe, ſhould yet doubt whether it might 
not be better to neglect, or forgive, the Injury 
done the Commonwealth, than revenge it with a 
War; it muſt be told him, that this is by no 
means a ſufficient Reaſon, for a Subject to refuſe 
to obey bie Sovereign, and provoke him to uſe 
Severity upon him; that he ſyppaſerh his Sove- 
reign hath not obſerved a certain Virtue, which 
hath only the Force of an imperfe& Obligation, 


And therefore the ſafeſt Method a Subject can 


take, is ſimply to obey , and leave his Sovereign 
to anſwer for the Juſtice of the War before Gop c. 
But yet it muſt be obſery'd, that what hath been 
faid affects wy Subjects, who take Arms at the 
Command of their Sverejgn. For they that vo- 
luntarily put themſelves into the Service of a 
foreign Prince, ought by all means to be ſure of 
the Taftice of the Cauſe they engage in. And 


therefore the ſenſible part of the World will al- 


ways juſtly condemn thoſe that ſet their Lives 


out to hire, without any manner of Conſider atio; 
of the Cauſe they Goh for d, 228 


NOTES on 5. Vit, vin. 
Vid. What has 


and very ſeverely reflects upon ſuch as made t 


ſtneſs of the Cauſe, the SubjeQs are not bound to obey their Prince when he commands em to ſerve in th 
Was ; yet after all, he does not deſtroy the Reaſons that our Author makes uſe of to eſtabliſh the eg Opinion, 


® There are ſeveral Paſſages in Plato's Defence of Socrates, which might le applied this way: And to this we may refer tht 
Account Dio Caſſius gives of Salluſt. 1. 43. who he ſays was made Prefect of Numidia by Ceſar, upon 8 i his 
taking the Adminiſtration of that Province, but in reality only that he mg ſqueeze all that he could from it. But 
after * was come home, he was accus'd of Extortion and Corruption, and of ſeveral Oppreſſions in the Province; 
and ſo was look'd upon to be more NY infamous, becauſe having wrote an Hiſtory, where he frequently, 
: eir Fortunes by publick Rapinein their Governments, he himſelf had 
not made his Actions agreeable to his Writings, and therefore tho he was acquitted by Ceſar, yet he ſufficiently 
publiſh'd his Crimes, by the lively Character he had drawn of them, in his own Writings. | 
b See the Solzciſm in Politicks, Aligrius Chancellor of France was guilty of. Gramond. Hiſt, of France, I. 16. 
s Hefor in Homer ſaith very well, 1iad. 12. v. 243. | | 
| Efe ois ders ©, dporevus meet ens. Ne 
In Tacitus Hiſt. L. 3. 25. it is call'd a publick Crime, when a Son had kill'd his Father in the Fight. Vid. L. g. c. 4: 
þ 2+ 4. P. de noxal. act. L. 9. t. 2.1. 37. D. Ad L. Aquiliame d Gunther, Ligurinum, I. 7. 


Ere dato conducta cohors, & bellica Miles, Lur'd to the Field by Pay, and hopes of Spoil 
Dona ſequens, pretioq; ſuum mutare favorem In ſervile Arms the Mercenaries toil; g 
Suetus, & accepto pariter cum munere bello, Inconſtant, Falſe, and Faithleſs to their Truſt ; 
Hunc habuiſſe, dator pretii quem juſſerit, hoſtem. The Cauſe that is moſt Gainful ſeems moſt Juſt : 
WE 5, He that firſt hires, commands them to the Wars, 
| And thoſe he calls his Enemies, are theirs. 
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Chap. I. Of the Power of the Sovereign, &c. 757 


Of the Power of the Sovereign over the Lives of the Subject, in Defence of the 
24 Commonwealth. 


1, The woes may hazard the Lives of his Sub- 
jelts in War. 
11. Whether lawful to refuſe bearing Arms upon a 
Compact with an Enemy. 


I T Ho the End Men propoſed to themſelves, 
| by entring into civil Societies, was to pro- 
vide, not only for the Security of their Eſtates, but 
more eſpecially of their Lives ; yet it was found 
neceſſary to thePreſervation of civil Government, 
that the Sovereign ſhould have ſome Power over 
the Lives of his Subjects; and that for theſe two 
Ends: Firf, To Guard the Commonwealth from 
Evils and Dangers; and Secondly, To ſuppreſs 
Diſobedience to the Laws. By the Fir/?, The So- 
vereign hath Power to hazard the Lives of his 
Subjects in Defence of the Commonwealth, and 
to aſſert the Rights that belong to it; ſince in War 
Men always propoſe to take away one another's 
Lives. And ſince the Art of War it ſelf is not to 
be learn'd without Experience, it was Plato's Opi- 
nion a, that the Lives of the Subjects might be 
expoſed to ſome Danger for the Attainment only 
of the military Accompliſhments (tho; I confeſs, 
am not of his mind) and accordingly he propoſes, 
that the Weapons uſed in all military Exerciſes 
ſhould differ little from the real and dangerous 
ones, ſuch as might ſtrike ſome Apprehenſions of 
Fear into the Perſons that uſed them ; and he 
afterwards adds a Law, That if any Man happen'd 
to be kill d in thoſe Exerciſes, that the Perſon who 
killd him ſhould be acquitted by the Law, and be 
Jook'd upon as innocent. For, ſaith he, the Legiſſa- 
tor ought to conſider, that tho perhaps he may loſe 
ſome few of his Subjects by this Method, yes that 
the reſt will ſuffer nothing by it; but that if there 
were no Apprehenſions 7 Danger in theſe Exerciſes, 
there wou d be no way to diſtinguiſh between the Brave, 
and the Coward ; and the want of ſuch a diſtinction 
would certainly be of worſe Conſequence to the Com- 
monwealth, than the other Evil. And ſuch Mili- 
tary Exerciſes we are told are now.in uſe in 
Japan b. Demoſthenes mentions an Athenian 
Law ©, by which if a Man kilFd another acci- 
dentally in any Exerciſe, he was not to be baniſhed : 
© The reaſon of which was, faith he, becauſe 
© Law doth not conſider the Event, but the In- 
© tention of the Perſon, which was only to over- 
© come his Adverſary, not to kill him : But 
© if his Adverſary was too weak to bear the 
© Fatigue a Victor muſt expect, the Law thinks 
© him the Cauſe of the Misfortune which befalls 
© him. And indeed there is very good Reaſon 
that even the Exerciſe in military Duties ſhould be 
under a ſevere Diſcipline, ſince in War the Fate of 
things may frequently turn upon a very ſmall 
Neglect. And therefore tho civil Courts are 


ſometimes eaſily induced to make Allowance for 
| b Vd. Bern. Varen. Deſcr. Japon. c. 19, 


2 De Leg. I. 8. p. 90%. A. B. Ed. Mech. 


111, No Man to make himſelf unfit to bear Arms. 
iv. The Obligation of a Soldier what ? 
v. Whether the Commonwealth may give up an inno- 
cent Subject ꝰ 
thoſe Paſſions, that have generally a violent In- 
fluence upon us, yet a Court martial hardly will 
ever afford them any Favour. And hence military 
Judicature makes it capital to deſert thePoſt a Man 
is commanded to, tho perhaps to avoid preſent 
Death d. (Though ſome have thought the 
Shame of ſome ignominious Puniſhments might 
be a better Expedient to prevent Cowardice) 
And therefore to refuſe to Liſt into the Military 
Service hath in ſome Nations been ſeverely pu- 
niſhed e. There was a Law at Sparta, which 
made i? Death for any Man to refuſe to hazard himſelf 
for his Country ; 10 that as the Orator ſpeaks upon 
it, * The Occaſion of their Fear was made their 
Puniſhment; and there being two ſuch Extre- 
© mities in View, there would be hardly any Man 
* who would nor ſooner venture the loſs of Life 
© among Enemies, than ſuffer it to be taken as 
„way by the Laws in his own Country 
Tis true there are few Nations in which there are 
not Numbers of Subjects by their Vears and 
strength of Body fit to bear Arms, who have 
nevertheleſsImmunities from that Service granted 
them, either out of Reſpect to their way of Life, 
or upon ſome particular Indulgence of the State 3 
but it muſt be underſtood that all ſuch Privileges 
are to continue no longer in force, than. while 
there are other Subjects enough, or elſe Allies, or 
hired Forces in readineſs to defend the Commons 
wealth: In Caſes of the laſt Extremity, they 
muſt be ſuperſeded; and they that enjoy them 
muſt arm, as well as others, in the common De- 
fence. For certainly it is more reaſonable that 


ſuch Privileges ſhould be laid aſide for a time, 
than that, by an unreaſonable Superſtition for 


them, the whole Commonwealth ſhould be 
ruin d. And therefore at Rome all Exceptions 
from military Service, allowed to the Old,and the 
Prieſts, always ceaſed upon Expectation of a Gal- 
lick Invaſion g. That ſhould too be obſery'd; as 
a wiſe and good Inſtitution made by Sen or 
Piſiſtratus (which is mentioned by Plutarch in the 
Life of Spion h) T'hat ſuch as were diſabled in the 
Wars ſhould be allowed Penſions out of the publick 
Treaſure. And indeed if the State of theCommon- 
wealth will permit, there is all the Reaſon in the 
World that they ſhould have ſome Conſideration 
made them, whoare upon hard Duty, while others 
ſit at eaſe, and are not only forced to neglect the 
Concerns of their Families, but to undertake a 
larger ſhare of Service for the Publick, than other 
Subjects i. 


e Orat. adv. Ariſtocrat. d Pid Liv. 


I. 5. c. 6. Fuſtuarium meratur, qui ſigna relinquit, aut preſidio decedit. He deſerves the Baſlinado that flies away from his Co- 


nandus Pinto, c. 10. e Lycurgus Orat. contra Leocrat. 


lours, or deſerts the Poſt he was commanded to. Mich. Montagne s Eſſays, J. 3. c. 12. p. 575. Juſtin. I. 32. c. 3. in fin. Ferdi- 
f Vid. Leg. Longobardorum, I. 3. It. 13. f. 1 


8 Appianus 4? 


Bello Civili, 1.2. p. 523. Ed. H Steph Vid. L. 10. t. 48. 1.ult. C. de quibus nuneribus Nem. lic. ſe excuſare. Andræas Maurocenus 


Hiſt. Venet. J. 4. p.147- jh Pag 96. C. 
Laws relating to the Soldiery. 


i Vid. Diodorum * c. 73. where he gives an Account of the Eryptian 
F f | 
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Rim upon ſuch Terms, as leave him 


758 Of the Power of the Sovereign 


II. And here it may be inquired, whether, if 

a Man detain'd Priſoner by an Enemy, to obtain 
his Freedom, promiſeth that be will newer for the 
future bear Arms againft him, his own Country 
can afterwards oblige him, contrary to his Pro- 
miſe; to draw his Sword againſt the ſameEnemy? 
Some, I know, ſuppoſe, that ſuch a Compact in it 
ſelf is void, becauſe it is contrary to the Duty every 
Subject owes the Commonwealth: But, I ſhould 
not think it ſo ſufficient an Anſwer, to ſay that e- 
very thing contrary to Duty is therefore immedi- 
ately void and null ; as to deny that it is contrary 
to the Duty a Subject owes the Commonwealth, to 
procure himſelf Liberty, by promiſing that which 
is already in the Enemy s Power. For except 
the Enemy give the Captive his Liberty, he can 
never bear Arms againſt him. And therefore the 
Commonwealth loſeth nothing by ſuch a Com- 
2 ; for unleſs the Captive recover his Freedom, 
e muſt be conſider d as loſt already. And there- 
fore when the Commonwealth receives him a- 
in from his Captivity, it is ſuppoſed to receive 

er to keep 
his Promiſe with his Enemy, eſpecially if he 
gain'd his Liberty by his own Intereſt only, with- 
out any publick Aſſiſtance from the Common- 
wealth. Burt cannot the tranſcendental Power 
of the Sovereign reſcind ſuch an Obligation, when 
the common Safety requires it ; as ſuppoſe the 
Commonwealth be in eminent Danger, except he 
in particular take Arms? In this Caſe, I think, that 
fince it is next to a Contradiction for me to be a 
Subject, and yet to be under an Obligation which 
— make me unſerviceable to the Common- 
wealth in the greateſt publick Extremities; no 


leſs abſurd is it for me to imagine it poſſible, that 


I ſhould beobliged by a ſimple Compact, not to re- 
fiſt the unjuſt Violence of a Perſon, that attempts 
the Ruin of my ſelf and all that belongs to me: 
therefore the Force of ſuch a Compact extends to 
the offenſive only, and not to the defenſive Wars; 
eſpecially if the hazard of the common Safety of 
the whole State be like to endanger mine too.For 


to what purpoſe did my Enemy grant me myLi- 


, if he intended to tie me up ſo that I could 
have no power left me to make any oppoſition 
againſt him, if he ſhould ever after, deſign any 
thing againſt myLifeand Fortunes ? And there- 
fore ſuch a Compact is noObjection againſt my ta- 
king Arms at my Sovereign s Command in Defence 
of the Commonwealth. It is a Queſtion ſome- 
thing like this, Whether a Captive that hath his 
Freedom given him by his Enemy upon a certain 
Condition, upon N e of it, a be 
obliged to return to his 
firmed of private Perſons: But Buſſiere s Hiſt. Franc. 


I. 16. ſpeaking of King Francis, doubts whether 


it may be ſo of ſovereign Princes. I ſhall not de- 
termine the Controverſy: But I think it would 


ptivity? And it is af- 


Book VIII. 


be the ſafeſt and wiſeſt way, not to let a cap- 
tive Prince have his Liberty, before the Conditi. 
ons of it are actually performed. 

III. From what hath been ſaid it follows, That 
tho? the Neceſſities of the Commonwealth do not 
at preſent require military Service from the Sub- 
ject, yet that it is a Crime which ought to be ſe- 
verely puniſhed, for a Man to make himſelf or 
others unfit for that Service: For h other parts 
of my Body, as Seneca ſaith, , are my 0w::, yet my 
hauds belong to the Publick. Inſtances of this 
ſort of Cowardice are frequent to be found even 
among that martial People, the Romans them- 
ſelves. Suetonius tells us the reaſon why Tibe- 
rius reform'd the Houſes of Correction in [:aly, 
was, becauſe the Keepers of them were ſuſpected, 
not only to have often taken up Travellers, but 
to haue conceal d Perſons that fled to ſuch Holes 

ear of being impreft Soldiers e. And this 


for Je 
might perhaps be the reaſon why the Emperor 


Hadrian afterwards ſuppreſs'd all thoſe Houſes d. 
C. Vettienus was known to have cut off the Fin- 
gers of his left Hand, that he might be excuſed 
from ſerving in the Italick War; and his Goods 
were confiſcated for it by the Senate, and himſelf 
condemned to - perpetual Impriſonment. And 
Auguſtus expoſed a Roman Knight, with all his 
Eſtate to Sale, for cutting off his two young Sons 
Thumbs, that they might not be forced into the 
Wars e. And therefore Ammianus Marcellinus, 
88 the Diſpoſitions and Manners of the 
Gauls, ſaith, T bat none of them ever cut off their 
Thumbs, to make themſelves uncapable of military 
Duties as the Italians had done. And accordingly 
there were ſeveralLaws made among the Romans, 
to reſtrain ſuch practices. Trajan made a Law, 
T hat the Perſon who diſabled his Son, when any Levy 
was made for War, ſo that he could not be fit for mi- 
litary Service, ſhould be baniſhed f. And there is 
another of Conſtamine*s extant to this purpoſe. 
T bat the Sons of veteran Soldiers fit for the Service 
of the Var ( ſome of which have refuſed to lift them- 

elves out of Sloth and Laxine ſs, and others habe been 
ſo cowardly as to maim themſelves, only to avoid the 
neceſſity of that Duty) if they are thought uncapable 
to ſerve in the Army, ſhall be forced to attend the moſt 
ſervile Offices about the Court g. He that thinks to 
excuſe himſelf from bearing Arms, by cutting off his 


own Fingers, ſhall not eſcape what he deſigned to a- 


void, but all with that Mark of Infamy be forced 
to undergo the Drudgery of the Service, ſince he re- 
fuſed the Honour. And further, Thoſe provincial 
Subjects, that by ſuchPrattices are forced to nake 
their Levies weaker, ſhall be allow'd ſo much fa- 
wvour as to bring two maim'd Perſons for one 
whole. But the ſevereſt Law is that in D. abi 
ſupra, 1.5. de Re Mil. If there be any Perſon that, to 
avoid being impreſt for the War, bath, as be thinks, 


ſecured his Body from danger by cutting off his Fingers, 


a Vid. Grotius Lib. 111. cap. xxi. Sed. 6. and Mr. Buddezs in his Specimen Furiſpr. Hiſtor. Se&. 6. among his Selecta 
Juris Nature. But when the Effect of the Condition fails, without any Fault of the Perſon; as if, for Example, a 
Priſoner of War,that is to be exchang'd for one that has been releas'd,ſhould happen to die before theExchange was 


made. In that Caſe (fays Grorius) he that is at Liberty ought not to return to Priton, but only pay the Price of what 


be cannot effect, that is, give for his Ranſom as much as would have been given for the Perſon that is dead. 
b Seneca, I. 1. Controve 7. c Suetonius, Tiber. c.8. d Spartianus, c. 18. Vide Not. Salmaſ. in loc. Valer. Max. 1.6. c. 3. 


e Suetonius, Auguſt. c. 24. Am. Marcellinus, I. 15. ſub fin, 


f L. 49. t. 16. I. 4. .. 12. D. de Re Militari. 8 V. Thea. 


6 nl. militar. apparitor, & veteran. I. 1. Et de Tironibus, I. 4+ 10. 
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Chap. II. 
he ſhall be condemn d to be burnt, and the Maſter that 
goth not hinder him, ſhall incur a ſevere Penalty. 
But it is probable that this Puniſhment was to be 
inflicted only on S/aves, but the Laws before men- 
tion'd comprehended the Freemen. For it is very 
well known, that the Romans would not at firſt 
rmit their Slaves to bear Arms, but in Caſes of 
the greateſt Extremity. 'Tho' it is manifeſt, that 
this was not obſerv'd in the latter End of the Em- 
pire, as appears from J. 16. C. Theodoſ. Lit. cod. 
where there is this Law of the Emperors, Arcadius 
and Honorius: Againſt the Irruptions of the Enemy 


de command, that not only the Perſons, but their 


Abilities ſhall be regarded; and tho' we believe, 
that Freemen may be moved with a more generous 
Concern for their Countty, yet by the Authority of this 
dict, c command the Slaves alſo to liſt themſelves 
wwith all [peed for the War, and if they are found 
fit for the Service, they ſhall be rewarded with their 
Liberty, &c. For that Law in the Eleventh Book 
under the ſame T7772, which is alſo extant in the 
Twelfth Book of the Codes of Fuſtinian, Tit. 44. J. 
2. ſpeaks of Slaves that were alieni juris, belong'd 
to other Men, that the Perſon that offered to fed 
them to the Wars, ſhould be forced to pay a Libra 
of Gold into the Treaſury. But the Eighth Law 
in the Theodoſian Code, under the ſame Title, doth 
nor ſimply forbid the levying of Saves for 
Soldiers, but only commands that no Slaves ſhould 
he taken into the choice Companies. And f Vege- 

tis complains, that, either by the Favour or Con- 

niwace of the Officers,the new lifted Men all paſs'd 
the Muſter, and that ſuch as were not fit for their 

M :ters Service, were taken to ſerve the Pu blick. 

But ſome will have it, that the Taliaus and 

French derive their word Poltrones from this cut- 

ting of the Thumbs : But I am inclind to think 

Menage is more in the right „ in deriving it 

from the [t-/i7z3 word Poltro, which ſignifies one 

that always Ives at home upon his Couch. 

IV. A Man therefore that is obliged to at tend 
the War, is bound to defend the Poſt his Comman- - 
der appoints him to, tho perhaps he foreſees he 
muſt in all probability loſe his Life in it. And 
tho? in the general, all Burdens ought to be laid 
proportionably on the Subjects, fo that they may 
aſſiſt one another in the bearing them; or where 
that cannot be, or there is no neceſſity of it, that 
they may relieve one another by 'Turns, or elſe 
excuſe themſelves by an Equivalent another way, 
or elſe appoint every one his ſhare by Lot; yet the 
Nature of War will not permit, that thoſe dange- 
rous Poſts ſhould always be appointed by Lat. 
And therefore it muſt be left to the Commander to 
chooſe the Perſons he thinks fitteſt, or if there be 
any Number fit, which of them he pleaſeth. 
Unleſs there be any that will voluntarily under- 
take the danger, as Calpurnius Flaccus did b, and 
before him Decius Mus c. And noMan of Bravery 
or Spirit will ever complain that he is command- 


ed upon ſuch Duty, but will rather commend his 


+ Yegetius de Re Militari, I. 1. c. 7. a In Origin. Ling. Franc. 


the Lives of the Subject, &c. 


159 
General's Judgment and Conduct in it d. And 
beſides, ſince tis by the Protection of the Coms 
monwealth that we enjoy our Lives for a long 
ſpace of time, which, if we had been expòſed toa 
State of Nature, we ſhould ſoon have been de- 
prived of; we muſt not think it a ſevere piece of 
Duty to part with them in defence of the Com- 
monwealth, eſpecially fince we are ſo many 
other ways iridebted to it. And therefore it is 
not at all unjuſt; that upon an extraordinary 
Command of the Commonwealth, and in its 
greateſt Extremities, we ſhould hazard that Life 
in its Defence, which it doth in effect beſtow upon. 
us every day; and eſpecially; ſince in a State o 
Nature every Man muſt be forted to defend 


_ himſelf with his own ſingle Strength, unleſs he 


will chooſe to die, or be enſlaved. But now in 
Commonwealths it is much better to hazard our 
ſelves with a Number, not only becauſe the 
hopes of Victory are greater, but becauſe; tho? 
a Man be kill'd in the fight, yet by the protection 
of the Commonwealth his Goods and Fortunes 
will be preſerv'd for his Relations; which in a State 


of Nature there could be no hopes of. But hows, 


ever, it ought to be obſerv d, that the Deſign of 
ſuch Commands is not, or at leaſt ought not to be, 
to take away the Lives of the Soldiers directly: 
I ſay, ought not to be; for we have an Inſtance 
in David, that Generals are ſometimes guilty of 
ſuch Crimes, 2 Sam: xi. 15. and he is therefore 
call'd a Murtherer, Ch. xii. v. 9. And it is not 
uncommon to expoſe ſuch as are lets beloved 
where they muſt inevitably be cut off by the ne- 
my *, as Mic. pſa tent Fugurtha to Numdntia, that 
either his own Valour or the Enemy's might be 
fatal to him. But the Deſign of ſuch ſevereCom= 
mands ought to be, either to avert ſome greatEvil; 
or to procure ſome great Good to the Common⸗ 
wealth, and then the Soldiers may juſtly be ena 
paged in ſuch hard Parts of Duty; tho it may haps 
pen, that they may fall in the Enterprize. For the 
Conditions of a deciſive Combat are either, kill 
your Enemy, or die with him : For this is better 
than to fall alone. And therefore I think thoſe 
Commanders at Sea may juſtly be quitted from 
the Guilt of Self-Murther, that upon the expreſs 
Order of their Superiors, or at leaſt upon a Pre- 
ſumption of it,from the Stateof the En gagement, 
blow themſelves up with their Ship, rather than be 
made a Prize to the Enemies. For let us ſuppoſe 
the Number of Ships equal on both ſides ; when 
one of ours is taken, the Enemy hath an Advan- 
tage of two Ships more than We! If ours only be 
oft, then they have but one more; but if both 
ſink together, the Strength on both ſides will {till 
be equal. And tis ſcarce poſſible if our Ship be 
blown up, but it muſt ruine one or more of the 
Enemy's with it. For the greateſt Danger of 
being taken, is when the Ships are Grappling, 
ſide by fide ; and generally the Enemy muſt ſuffer 
more than we by ſuch an Act: For tis evident 


b Hor. 1. 2. c. 2. c Liv. 1. 7. C, 34 


d Seneca de Provid. c. 4. Ip are the Braveſt Men in the Army commanded upon the moſt difficult Enter- 
r 


prize? It is the Choice of the 


oops that the General ſends out to ſurprize the Enemy by Night, to obſerve 


their Motions, or to force a Party to diſlodge them; and yet none of them that are ſent, complain that their 


Commander deals hardly with them, &c. 


e Vide Q Curtium, I. 7. c. 2. hö. I. 1. c. 9. Did. Siculum; 


I. 14. c. 63. Et. I, 19. c. 48. Juſtinum, I. 12. c. 5. n. 8. Zonare T. a. in Maurit. Salluſt. B. Jugurth. c. J. 
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they 


they muſt have much the Advantage of us, when 
they force us to fly to ſo deſperate an Expedient. 
But to blow up only to avoid being ſunk, is I 
think, a very ill Choice ; becauſe a Man may have 
ſome Hopes of eſcaping by /wim:ming a. It was an 
old Law among the Chineſe, That the General 
ſhould forfeit his head, that had the Misfortune to 


ſucceed ill in the Fight, tho not through bis own 


Fault, by which they deſign'd to oblige their 
Commanders, whenever they engaged an Ene- 
my, to think of nothing but Victory, or Death 
V. But what if the Life of a Subject be de- 
manded without the Hazard of a Fight; for In- 
ſtance, to appeaſe a powerful Neighbour, and in 
conſequence to divert ſome imminent Evil, or 
haps prevent the Ruine of the Common- 
wealth ? In ſuch a Caſe it muſt be conſider d, 
what Reaſons ſuch a Neighbour may have to de- 
mand the Subject to be yielded up to him. If it 
be for any Crime he hath been guilty of, tho' per- 
haps there may be ſome wp. 4 way, or other, for 
him to eſcape, yet he ought to be particularly 
cautious how he expoſes the Commonwealth to 
Danger upon this Account. And therefore though 
we may ſuppoſe, that a Man under ſuch Cir- 


| cumſtances is not obliged to deliver himſelf up to 


his Enemy; yet he is bound to diſpoſe of himſelf | 
the loſs but of one Subject. But that the Com- 


ſo as to bring no Inconveniences upon them that 


| give him Reception, And I make no doubt but 
1 


s own Country and Commonwealth may for that 
reaſon eject him againſt his Conſent: For perhaps 
it may be thought leſs Cruelty to do ſo, than to 
ſurrender him up. But it may be ſuppoſed that 
the Lives of certain Subjects may be demanded for 
ſome publick Crime, of which thoſe particular Per- 
ſons are wholly innocent. Such a kind of Cala- 
mity is r-lated to have befallen the State of Athens 
for the Death of Audrogeos; in Revenge of which 
Minos, after he had ſubdued the Athenians, de- 
manded of them, by way of Tribute, Seven young 


- Men, and as many young Women, to be devour 


by the Minotaur d. And in a Caſe kke this 
Ido not ſee how any Subject can refuſe to take 
the Chance which falls to his Lot (which is the 
faireſt way of Deciſion between Hou) unleſs 
there be a Theſeus found, who will voluntarily un- 
dertake toconquer the Monſter. But the Difficul- 
ty will be greater, if we ſuppoſe the Life of an in- 
nocent Perſon to be demanded, or ſuppoſe ſome 
otherEvil threatned him as great asDeath,without 
any pretence of publick Guilt, or private Crime. 
We have an — =. of a Caſe in Libanius, Tit. 
I. Decl. 27. where a Tyrant demands a certain 
beautiful young Man of a neighbouringCity,threat- 
ning War if he was denied. The City chooſeth 
to hazard a War, rather than deliver him up. But 
when it was cloſely beſieged by the Tyrant, the 
Father of the young Man kills his Son, and throws 
him over the Wall; and afterwards when the 


f Lucan, I. 3. v. 701, 702. 
Non perdere letum. 
Maxima cura fuit. 


b Yide Virg. En. VI. 20. Hygin. Fab. 41. Ovid, Met. VIII. 170. Plut. Theſeus. 
. Me 9 d Vide L. 3. t. 1. I. I. ſ. 6. D. de Poſtulando. 


1. 5. 6. p F. 
f Vide Salluſt. de Bell. Jugurth. Pomp. Mela. I. 1. c. 7. 
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Siege was rais'd, he is accuſed of Murther c. 1 
ſhall not hea either accuſe, or defend the Fa. 
ther : He might poſſibly makea better Defence for 
himſelf than Virginius did in Livy, L iii. c. 50. how. 
ever, I think it is paſt diſpute, that the Common. 
wealth is not obliged to protect ſuch a Perſon to 
its own Ruine : For ſo the Commonwealth muſt 
be deſtroy'd, and the innocent Perſon be far from 
being ſecured by it. Neither can any Man deſire 
that the whole Commonwealth ſhould periſh 
with him, and upon his Account. 'The only Re- 
fuge ſuch an unhappy Perſon can take, muſt be 
either to provide for himſelf, if he can, by flight; 
or elſe by attempting ſome bold and dangerous 
Enterprize. When all fails, he muſt ſubmit to un- 
avoidable Misfortune, in which it may be poſſ- 
ble at leaſt for him to preſerve his Mind innocent 
d; ſince it is utterly unlawful for a Man to de- 
ſtroy himſelf to avoid the moſt injurious Uſage. 
And the Commonwealth (after it hath defended 
ſuch an unfortunate Perſon to the utmoſt of its 
Power, and endeavour d as far as poſſible to aſſiſt 
his Eſcape ſome way or other; and all proves to 
no purpoſe, and imminent Ruine cannot be wel] 
otherwiſe avoided) may at the laſt forſake him; 
that is, not hinder his Enemy from taking him: 
For it is a cheap Peace that can be bought with 


monwealth ſhould deliver him up to his Enemy, 
or force him to ſurrender himſelf, is, I think, nei- 
ther lawful nor neceſſary. We have an Example 
of this Nature in Megacl-s of Meſſaua, Marſelaer 
Legat. I. 1. c. 33. and of ſomething greater in the 
Story of Sperthias and Bulis, who voluntarily ſur- 
rend r'd themſelves up to Xerxes ro ſatisfy him 
for the Injury the Lacedemonians did him in killing 
his Ambaſſadors e. But however the Common- 
wealth ought to ſet a greater Value upon the Lives 


of the Subjects, than to ſquander them away pro- 


fuſely upon the Fear of uncertain Danger, or up- 
on proſpect of unneceſſary Good; neither is any 
Subject obliged to ſacrifice himſelf upon ſuch Oc- 
caſions. And therefore the two Brothers, the 
Philæni, did more for their Country than could 
have been deſired of them f. And Cazaphas 
made a very ill Application of what was other- 
wiſe a good Saying, john xi. 50. implying that 
it was lawful to take away an innocent Perſon's 
Life,that the Romans might not be jealousof any 
Revolt among the Jeus, and ſo take anOccaſion 
to bring a War upon them ; eſpecially ſince it 
would have been eaſy to have prevented fuch 
Suſpicions by Meaſures much gentler than that 
of the Death of an innocent Man. And I do not 
ſee how the Action of Darius was excuſable, when 
he threw away ſo many thouſand Lives only to 
gain Zopyrus Credit among the Babylonians g. 
VI. It is alſo often neceſſary, that for the Ra- 
tification of publick Compacts, ſome of the Sub- 
jects be given for Hoſtages *. And the civil Power 


== ———W hoſe greateſt Care 
Was not to be depriv'd of Death. 


c Vide Bœcler in Grot. L. 1. c. 
e Herodot. Polymn. Grot. I. 2. c. 25.1. 3. 
g Herodot, Thalia, in fn. 
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L See our Author's Abridgm, Os Offs. flom, &. Civ. l. a, e. 13. . 2. 2 Sec hereafter in C. 8. ſ. 6. and Grot. l. 3. c. 20. ſ. 5a, OG. 
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c. 
ay 


Chap. II. 
may force them to undertake this Duty, when there 
are none that offer themſelves voluntarily. And 
if any over powerful Enemy demand certain par- 
ticular Subjects for Hoſtages, they cannot, I 
think, upon any pretence refuſe. But where 
there is any Number of Perſons proper to be giv- 
en ſor Hoſtages, and it is indifferent to the Party 
we make the Agreement with, or our ſelves, 
which of them be given ; to take away all Occaſion 
of Complaint, or Suſpicion of Partiality, the 
proper Method will be to determine the Matter 
by Lot And if the Hoſtages are to be detain'd 


for any long time, it will be reaſonable to re- 


lieve the firſt, by ſending new ones in their places: 
As alſo to take Care, that the extraordinary Ser- 
vice theHoſtages undertake, more than otherSub- 
jects, ſnall be compenſated to them ſome other way. 
And here it may be enquired, Whether the Lives, 
or only the Liberties of Hoſtages are engaged ? 
And, Ithink it ſufficiently appears, by giving up the 
Hoſtages, that thus much is actually done and in- 
tended : © We deliver theſe Perſons into your 
© hands as a part of the Commonwealth we par- 
© ticularly value, and if we break the Articles of 
Compact, we leave it entirely to your Mercy 
© to do with them what you think fit. Thus the 
City of Liege gave Hoſtages to Charles Duke of 
Burgundy, upon Condition, That if they did any 
thing contrary to the Agreement, he might freely give 
himſelf Satisfaction upon the Hoſtages ; tho the 
Duke afterwards diſmiſs'd them a. And therefore 
ſince the Breach of Compi&ts of this Nature is a 
juſt Reaſon for levying War againſt the Party 
which is guilty of it; it is manifeſt, that after 
ſuch Breach of Compact, and after the War is be- 
gun, that the Hoſtages themſelves may be loo d 
upon to be Enemies, in the fame manner, as all the 
Subjects of that Commonwealth, comprehending 
ſuch as were no way acceſſary to the Occaſion of 
the War. And tis certain that Hoſtages haveoften 
ſuffer d in the ſame manner as profeſs'd Enemies. 
Tho' on the other hand there have been many 
others, who have thought it barbarous and inhu- 
man, to revenge the Injuries others have done, 
with the Deaths of innocent and unhappyPerſons b. 
And it is certainly falſe to ſay, that the Hoſtages 
are given with Intention that they ſhould ſuffer 
Puniſhment for the Compacts violated by the Com- 
monwealth. For I cannot ſee how the End 
Men ought to propoſe to themſelves from pu- 


5 niſning, can poſſibly be obtain d by the Puniſh- 


ment of an innocent Hoſtage, who did not proper- 
ly conſent tothe Violation of the Compacts, but on- 
ly did not refuſe to ſuffer Evil in another's ſtead, 


a Phil. de Comines, I, 2. 


over the Lives of the Subject, &c. 


b V. Grot. 1. 3. c. 11. ſ. 18. 
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which in it ſelf is no Crime. And the 

will notwithſtanding be a ſufficient „ 
by the Law of Nature they cannot properly be 
puniſhed for another's Default: For it is enough 
that they are in ſuch a State, as leaves them at any 
time expoſed to the Liberties of War, and that 
their Security depends ſolely upon the pleaſure of 
an injured and angry Enemy. But however, the 
Truth is, the Commonwealth dire&ly engageth 
only the corporal Liberty, and not the Lives of 
its Hoſtages ; becauſe it firmly reſolves(or at leaſt 
ought to do ſo) to obſerve its Faith ; and there- 
fore morally ſuppoſeth no ſuch Caſe by which it 
ſhall give the other Power over the Life of the 
Hoſtage. And without diſpute, the Common- 
wealth offers great Injury to the Hoſtages, either 
by unjuſtly breakingCompadts,and expoſing them 
to the Mercy of the Enemy ; or by giving them 
up, only with a Deſign to betray him into Secu- 
rity, and fo make the greater Advantages upon 
him. Burt on the other hand, let us ſuppoſe the 
Party that receives the Hoſtages may take Advan- 
tage from thence, either to imploy them in ſome 
ſecret Treachery againſt us, or toprovoke us with 
open Injuries, threatning Death to them, if we 


reſiſt him: In ſuch a Caſe it muſt be thought 


reaſonable, that if the Injuries are fo great, as to 
make it more ſupportable, to hazard the Lives of 
innocentHoſtages,rather than theCommonwealth 
ſhould ſuffer them, we may very juſtly neglect ' 
the Conſideration of their Danger, and make all 
the Strength we can to reſiſt the Enemy. And 
the Commonwealth in ſuch a Caſe doth no 
greater Injury to the Hoſtage, than it doth when 
in War ; it appoints particular Subjectsto certain 


Poſts, in a brave Defence of which they muſt 


either die, or be made Priſoners. And the Hoſta- 
ges ought patiently toſubmit to ſuch fatal, una- 
voidable Misfortunes, and not be diſſatisfied with 
their Country, ſince it could not be ſuppoſed to 
foreſee ſo unexpected a Caſe Neither ought 
we upon this Account to ſet the leſs Value upon 
a civil State, ſince ſuch extraordinary Caſes ſel- 
dom happen in it; when in a State of Nature, 
it is impoſſible but ſuch Inconveniences muſt be 
very frequent. And this Reaſoning muſt deter- 
mine the Caſe that happen'd to the People of 
Utica ; ſome of the Subjects of which City Aga» 
thocles intercepted, and tied in certain Engines 
which he placed in the Front of the Battle, that 
fo their Fellow Subjects might be under a Ne- 
ceſſity of killing them, whenever they attempted 
to beat him back d. | 


c V. Ammian. Marcellinum, I. 28. c. 6, 


d V. Diod. Sicul. I. 20. c. 55. Gunther. Ligurinum, 1, 10. Grote I. 3. c. 20. ſ. 52. Oc, Bæcler. in. Grot. I. 1. c. 1. P- 


M. 102. 


CHAP. 


762 Of the Power of the Sovereign over the Book VIII. 


CHAP. I. _ 
Of the Power of the Sovereign, over the Lives and Fortunes of the Subjects, in Criminal Caſe, 


I. The Power of Life and Death, whether, and how transferr'd, 
from particular Men to the Commonwealth. 
II. In 4 Liberty of Nature no human Pun ſbment; 
111. But only in a Commonwealth. 
IV. Puniſhment what. 
v. Puniſhing, to what Species of Juſtice reducible. 
VI, That one Man ſbould puniſh another not unjuſt. 
\ Vile The power of puniſhing where lodg d. 
VIII. Human Puniſhment ought to have ſome End. 


IX. The firſt End of Puniſhment the Amendment of the Off nder. 


x. Whether lawful for any Man to correct any. 

xI. The ſecond End of Puniſhment, caution for the Injured. 
X11. The third, the general Security. 

XIII. How far private Men are allowed to infli# Puniſhment. 
X1V. What Offences it is needleſi for human Fuſtice to puniſh 
XV. Whether lawful at any time to pardon, | 

XV1. How far this is lawful antecedently to the Civil Law. 


XVII. How far after it, | 
XVIII. og mage of the Crime to be eſtimated from the Ob- | 
jel of it. | ; 

I. T HE civil Sovereign hath alſo a Power o- 
ver the Bodies and Lives, as well as For- 
tunes of the Subjects, in criminal Caſes, which is 
uſually call'd in ſhort, The Power of Life and of 

Death (a Power manifeſtly different from that 
which God hath over his Creatures, Pſal. xc. 3. or 
that of Men over Beaſts.) And the firſt Diſpute 
that riſeth upon this Subject, is, How fuch a Pow- 
er could by Compact, from particular Men, be 
transferr'd to the Commonwealth? For ſince Pu- 
niſhment is anEvil inflicted againſt the Conſent of 
the Party puniſhed, and that which a Man infficts 
upon himſelf, cannot be ſaid to befall him againſt 
his Conſent ; it will be ſome Difficulty to account 
how a Man can have a Power to puniſh himſelf, 
and conſequently be in a Capacity to transfer ſuch 
a Power to another. For the Severities of the mo- 
naſtick Life, and the Pains Men inflict upon them- 
ſelves by eccleſiaſtical Diſcipline, are either no Pu- 
niſhments properly ſpeaking, but are rather ap- 
plied by way of Phyſick to ſuppreſs the Force of 
Luſt, or elſe are wholly involuntary and impoſed 
by the Prieſts upon the Pretenſions of the Divine 
Authority of their Office. And therefore it makes 
no Alteration in the Nature of the Puniſhment, 
that the Stripes are inflicted with their own hands, 
becauſe the Fear of a greater Evil threatned to 
the Diſobedient, forces them to execute that 
Rigour upon themſelves ;as we ſee Malefactors go 
to the place of Execution, who would be dragg d 
thither, if they refuſed. So it is the Cuſtom in 
ſome Nations for the condemn'd Criminals to 
diſpatch themſelves a. And therefore as to the 
matter in Diſpute, it will be eaſy to conceive, 
that as in natural Bodies theMixture and 'Tempe- 
rament of ſeveral ſimples forms a compound, in 
which we often perceive ſuch Qualities as cannot 
be found in any of the Ingredients that compoſe 
the Mixture : So Bodies politick, which are com- 
pounded of a number of Men, may have a Right 


8 
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XIX. And from the Paſſion that gave the Impulſe. 
XX, And from the force of the Inclination aud Intention. 


' XX1. And from the Obſtinacy and Reſotution of the Criminal, 


XxxII. And laſily, from Cuſtom aud Habit. 

XXIII. What to be regarded in demanding the Quantity of the 
Puniſbment. 

XXIV, The Meaſu re of Puniſhments what. 

XXV. In Puniſhments the Perſon of the Sufferer to be regarded. 

XXVI. The Jewiſh Law whether an univerſal adequate Mex. 
ſure of the Pun ſhment, 

XXV11. Of Retaliation. 

XXVIII. 4 Corporation or Community how pun Ib 1. 

XXIX. The Crimes of Gorporations wear our in courſ? of tone. 

XXX. Every fatal Evil not an haman Puniſhment, 

XXXI. Difference between Damage ſuffer'd direttly and by Con. 

ſequence. 


XXXII. Difference between the Occaſion and the Cauſe of Evil. 


XXXIII. No Man to be puniſh d jor another's Crime. 


reſulting from ſuch a Compoſition, which no one 
of the particulars was formally poſſeſs d of; which 
Right, derived from the Union, is lodged in the 
Governors of ſuch Bodies b. I hus it was never 
pretended, that every particular Man hath a 
power to make Laws for himſelf, and yet when 
every Man ſubmits his Will to one, *tis confeſs d 
there commences a Power to preſcribe Laus to all. 
After the ſame manner the Head of a Body po- 
litick may have a Power to inflict Puniſhments 
on the particular Members, though the Members 
had no ſuch power before themielves. And this 
will be eaſy to account for, ſince every particular 


Man obligeth himſelf, not only to defend the 


Perſon that is to be puniſhed, but if need be, to 
aſſiſt the Sovereign as far as he is able againſt 
him c d. And from hence the reaſon is evident, 


why it does not follow, as ſome ſuppoſe, that 


whatever the Sovereign takes away from the 
Subjects by way of Puniſhment, is done by their 
Conſent, becauſe they at firſt conſented to allow 
of, and confirm every Action of the Sovercign ; 
becauſe, ſince that particular Caſe, which gives 
the Sovereign a power over the Life of the Sub- 
ject, is left entirely in the power of the Subject 


himſelf, ſo as he may for ever prevent it, if he 


pleaſes ; therefore ſuch a Caſe is never conſider'd 
by particular Men as ever like to happen. Hobves 
indeed in his Leviathan, c. 28. in the beginning 


aſſerts, That the Right the Commonwealht has 


put is not grounded on any Conceſſion, or 


to 
Gift of the Subjects, but that the Foundation of 


that Right is built upon that other, which, before 
the Inſtitution of Commonwealths, every Man 


had to every thing, and to do whatever he thought 
neceſſary to his own Preſervation. And there- 
fore that that Right was not given, but left to 
the Commonwealth; which yer, ſince it haspow- 
er ſufficient, it may make uſe of, as it pleaſes, to 
the Security of the Subject. Jo which it may 


2 Diod Siculus, I. 3. c. 5+ ſpeaking of the Ethiopians, ſays, One of the Officers is ſent to the Criminal to carry him 
the Signal of Death, upon the Sight of which he goes home and kills himſelf, b L. 41. t. 3. J. 46. D. de acquir, rer. 
domin. The Author here cites a Law of the Digeſts, which does not concern the Rights that belong to whole Societies 
in general, tho' the particular Members of which they are compos'd are not inveſted with ' em; but which only ſhe ws 
that we may make over to another, a Right that we have not our ſelves; as for Example, a Creditor that ſells his 
Debtor's Pledge, makes the Purchaſer Maſter of the Pledge, tho he himſelf had no property in ir. Non eft nouum, ut 
qui Dominium now habet, alio Dominium præbeat. Nam & Creditor, pignus wenden do, cauſnm dominii præſlat, quam ipſe non habuit. 


c Conf, Hobbes de Cive, c. 2. .. 18, 


d See aboye in B. 3. c. 7. ſ. 5. 


be 


Chap. III. Lioes and Fortunes of the Subject, 


be anſwer d, That the Right of Punifhing is diffes 
rent from the Right of Self-preſervation : and 
by the Exerciſe of it upon Subjects, we can never 
underſtand what a State of Nature allowed, where 
there is no Subjection. But I muſt farther add, 
That the Puniſhments I here ſpeak of, are ſuch 
only as human Legiſlators arbitrarily preſcribe a- 
gainſt Offenders,and as are diſtinguiſfi d from thoſe 
Evils which are the natural Conſequences of Sin. 
II. But in treating of the Right of puniſhing 
the Subjects, Iwill premiſe that I intend to confine 
my ſelf to that Right only which one Man exerciſes 
over another, without Regard to the Methods and 
Proceedings of Divine Juſtice, which it muſt be al- 
lowed is in many Caſes of a Nature much different 
from human Judicature a. To begin therefore 
as high as we can; it muſt be obſerved, that, in 
general, in almoſt every Sin, but eſpecially in ſach 
as bear Relation to another Perſon, there are two 
things conſiderable ; Firf?, the Defect or Devia- 
tion from the Law: Secondly, the Harm or Da- 
mage another Perſon ſuſtains, either directi, or in- 
directly by it. And ſo far we may be certain, 
that every Man is obliged by the Law of Nature 
to make ſirisfaQion for the Harm or Damage ano- 
ther ſuffers on his Account ; and in caſe it pro- 
ceeded from malicious Deſign, to give Caution for 


his good Behaviour for the future. But there is a 


Difference indeed between ſuch Caution, when it 
is to be given by Men that livein a Liberty of Na- 
ture, and them that are Subjects of aCommonwealth. 
The Law of Nature ſeems to oblige the Firſt to 
give no other Caution, than that after they have 
expreſs'd a Concern for what they have done, and 
voluntarily offer to compenſate theDamage,they 


' ſhould either by ſimple Aſſeveration, or at fartheſt 


by Oath, oblige themſelves to forbear the like In- 
juries for the future. For a voluntary Repentance 
is a ſufficient Evidence of an Alteration of Mind, 
and that theirReſolution to abſtain fromViolence 
for the future is fincere . And therefore if the 
injured Party refuſes to accept of ſuch an Accom- 
modation, and is either ſo diffident, or fo perverſe, 
as to endeavour to force upon them Articles of 
larger Extent ; fince the others are not obliged by 
the Law of Nature to comply ſo far; the Blame of 
Breach of Peace muſt lie on his ſide, and the others 
may juſtly reſiſt him. And in ſuch Circumſtances 
the Juſtice of the War muſt be determined for 
them that offer'd the Injury, and the Injuſtice will 
be on his ſide that receiv'd it. But when a Man 
will give no Satifaction, unleſs he be forced to it, 
ſince from thence he ſufficiently diſcovers the ob- 
ſtinacy of his Temper ; and when no Terms of 
Compoſition will be accepted, unleſs the Party in- 
jured has Strength enough to overpower the in- 
jurious; it muſt be left to the Pleaſure of the 
Conqueror, to inſiſt upon what Propoſition he 
thinks moſt likely to ſecure his future Quiet. And 
when the difference is grown to that height, the 
Conqueror may take the liberty, not only to diſ- 
arm his Enemy, to demoliſh'and take Poſſeſſion 
of fortified Places, to condemn him to perpetual 
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Impriſonment, and the like ; but may alſo put him 
to Death, upon ſufficient Ames t — — 
recovers Liberty, he will renew his Outrages, and 
there can be no other effectual way found to pre- 
vent it. But then, as this Caution is demanded ra- 
ther in a way of War, than Puniſnment properly ſo 
call'd (thoꝰ tis uſual with ſome to call all manner 
of Evils, whether ſuch as are the natural Conſe- 
quents of Sin, or thoſe that are inflicted in aLi 
of Nature for Injuries committed, by the Name of 
Puniſhments,in amore looſe Senſe of the Word) ſo 
it cannot properly be ſaid that a Man is obliged 
+ to ſtand to it. Becauſe it ſuppoſes and implies 
a ſort of Blemiſh and Stain upon the Mind, and a 
Sin againſtthe Law of Nature, in the Perſon *tis 
extorted from, vix. his refuſing to give a volun- 
tary Satisfaction, and a violent Defence of his 
Fault. Nay, fince the Evils that are the Effects 
and Incidents of War, cannot properly be call'd 
Puniſhments (as will ſufficiently appear from what 
follows) it is manifeſt that human Puniſhmentsin 
a ſtrict Senſe, or ſuch as are derived from human 
Authority, cannot affect them that live in aLiberty 
of Nature, though it cannot be denied, but that 
they too are fubject to thoſe Evils which flow by 
a natural Connexion from Sin. | 
III. But in Commonwealths if a Man ſuffer 
Harm or Damage, it is not only recovered with 
much greater Eaſe, than in a State of Nature, 
by a War that muſt be iupported by his own 
ſingle Strength; but there is before hand as much 
Care taken, as the Nature of human Affairs will 
permit, to prevent Injuries or Harm that he of- 
fer'd the Subject, by awarding Puniſhments to 
be afflicted by publick Juſtice on all Offenders 
againſt the Law. For ſince the Wills and In- 
clinations of Men are ſo eaſily byaſs'd either to 
Good or Ill, it was certainly the moſt effectual 
Expedient that could have been pitch'd upon, to 
direct, or reſtrain them, to ſet in View the dread 


of ſome preſent Evil. 


IV. Funiſbment therefore, in general may be thus 
defined ; It is an Evil of ſuffering, inflicted for an 
Evil of doing, Or, it is ſome uneaſy Evil inflift- 
ed by Anthority, in a compulſive Way, upon View 
of antecedent Tranſgreſſion * For though tis 
common to enjoin ſeveral ſorts of Labour in 
Puniſhment ; as ſuppoſe a Man be condemn'd 
to the Mines, to the Gallies, to the Work-houſe ; . 
to raiſe a Fortification, to cleanſe the common 
Sewers, or the like; yet theſe are to be look'd 
upon only, as they are Hardſhips, or ſervile la- 
borious Employments, and cauſe an Uneaſineſs 
in the Perſon who is forced to ſubmit to them ; 
and therefore may be reduced to Sufferings. It 
is ſaid therefore, that Puniſhment is infliffed upon 
view of antecedent Tranſgreſſion. And hence it 
follows that none of thote Inconveniences a Man 
ſuffers by an infectious Diſtemper , by an infirm 
or maim'd Body 4, or by any Uncleanneſs 5, can 
properly be call'd Puniſhments. Many of this 
Nature are mention'd in the Fewiſb Law; as 
when the Lepers are commanded to be /eparated 


2 And this Plutarch ſeems in ſome meaſure to be ſenſible of, L. de Sera Num. vindif. P.449. Fo A Man can hard ly 


conceive any thing Good with better Aſſurance, 


than that he is one that exactly knows the proper time for the Cure 


of Vice, that Puniſhmenr is the uſual Remedy he applies to every Sin, which he does not always diſtribute in the ſame 


Proportion to all, or at the ſame time. 2 53 
| Mr. BARBEVYVRA CS NOTES on 5. II, and IV» 


1 See above in B. 2. c. 5. ſ. 3. towards rhe End. 


Obligation. See the 8th Note on the 4th Section. 
5 See Levis. Ch. xv. 


4 See Deuter, Xxiil. 1. 


+ The Author here follows a falſe Idea of the Nature of the 


3 See Levite Ch. xiii. 


2 V. Groot. L. 2. C20. 1. 1. | 
from 


| 
{ 
| 
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from the reſt of the People; and when ſuch as 
were maim d or blemiſh'd in any Limb, were to 
be excluded the Prieſthood, and the like a; which 
are no more Puniſhments, than it is for a Stran- 
ger, or a Perſon of mean Quality, to be made 
uncapable of certain Offices in the Common- 


wealth, or than it is for a Man to be in pain at the 


ſetting a broken Leg. Tho ſometimes ſuch Mis- 
fortunes are improperly call d Puniſnments, by the 
Reſemblance they bear to the real. As we ſay in 
common Diſcourſe of Perſons extreamly — ay 
or miſerably deform'd, that their Life is aPuniſh- 
ment to them. And hence it alſo follows, that Im- 
priſonment, the Deſign of which is only the ſafe 
Cuſtody of the Party accuſed, is not properlyPu- 
niſhment, becauſe no Man can be ſuppos d to be 
juſtly puniſh'd, before he be judicially heard. And 
therefore whatſoever Hurt a Man ſuffers by 
Bonds or Reſtraint, before his Cauſe be heard, and 


he be declar'd guilty, more than is a neceſſary 
to ſecure his Perſon, is againſt the Law of Nature, 
and ought to have Satisfaction, or at leaſt ſome 


Allowance made for it in the ſubſequent Puniſh. 


ment. I add, inflicted by * Authority, to diſtinguiſh 
Puniſhment from thoſe Evils a Man ſuffers, either 
by War, particular Quarrels, and Self- defence, or 
by private Malice. And therefore, there is no 
real Diſgrace in loſing an Ear, ſuffering the 
Blows of a Cudgel, or the like, but only in the 
Cauſe of it. Tis Seiden s Opinion indeed b, 
That the Slaughter and Spoils committed in War are 
a ſort of Pumſhments ; which may be true enough 
in this Senſe, thata juſt War, begun upon juſt Pro- 
vocations, and the Calamities the injurious Party 
ſuffers by it, may be look'd upon as natural Pu- 
niſhment, and that a conſcientious Warrior ſhould 
endeavour to reduce the Outrages of War to the 
ſame Calmneſsand Proportion the civil Court ob- 


2 Solent preſides in carcere continendos damnare, aut ut in vinculis contineantur. Sed id eos facere non oportet : Nam hujuſmodi 
pens ſunt interdifie : carcer enim ad continendos homi nes, non ad puniendos haberi debet. D. I. 48. t. 19. De Penis, 1.8. ſ. 9. 


b De J. N. & G. ſec. Heb. 1.4. c. 11. 


to any other, ſince all Men are by Nature equal. However, this is not abſolute and arbitrary: 


Mr. BARBEYRAC'S NOTES en 5. V. | TY 
1 See Levis. xxi. 17, Ce. 2 By aReſcript of the Emperors Honorius and Iheodoſius, it is ordain'd, that thoſe who 
were condemn'd to Baniſhment, ſhould be releas'd and diſcharg'd from the Puniſhment, provided it was found up- 
on Examination, that during their Impriſonment the Term of their Baniſhmenc was expir'd. Omnes, quos damnatio- 
nis conditio diverſis exilits deſtinatos, metas tomporis preſtituti in carceris impleviſſe cuſtodia deprehenderit, ſolutos pena vinculiſhue 
laxatos, cuſtodia liberari præcipimus, nec formidare miſerias ullas exilii. Sit ſatis immenſorum cruciaruum ſemel luiſſe ſupplicia, ne 
hi qui diu privat i ſunt aure communis hauſtu, & lucis aſpectu, intra breve ſpatium catenarum ponderibus pregravati, etiam 


 exilii pænam ſuſtinere compellantur. Cod. Lib. 9. Tit. 47. de penis. Leg. xxiii 


3 The Author here leaves Grotius, and in my opinion, without any Neceſſity; tho' he is very much follow 'd in that 
reſpett, by thoſe Authors that have lately written Treatiſes of the Law of Nature, and even by Mr. 7itius, who alſo 
extols abundance of things in his Obſervations on his Abridgement de Officio Hom. & Civ. However I will contradi& 
em both, with ſo much the more Confidence, fince beſides the Advantage of defending Grotius, I ſhali have nothing 


to do but to follow the Opinion of Mr. Lock. The Laws of Nature ( ſays that great Phileſopher, in his ſecond Treatiſe of 
Civil Government, Chap. ii. Se&. 7. c.) as well as other Laws that are impos'd on Men here below, would be 
entirely uſeleſs, if in the State of Nature, no body had the Power to put 'em in Execution, and puniſh thoſe who 
break em, whether with reſpe& to private Perſons, or in reference to Mankind in general, whoie Preſervation is 


theend of thoſe Laws which are common to all Men. Perhaps they will ſay, That in the Stare of Nature there are 


- ſome Evils annex d to ill Actions by a neceſſary Conſequence, and which our Author calls upon that Account, natural 
- Puniſbments (ſee above Book ii. C 


ap. iii. Se&. 21.) without ſpeaking of the Puniſhments which God exerciſes be- 
fides at his own Pleaſure, by virtue of his being our Sovereign Legiſlator, and Author of the Law of Nature. Mr. 


Lock has not thought fit to obviate this Objection: But if it had been propos'd to him, he would have anſwer'd in 
all appearance, that neither of theſe two ſorts of Puniſhments are ſufficient to reſtrain human Malice, or procurethe 


Peace and Tranquility of Mankind; as it appears by the Complaints that have been made in all Ages, of the Proſperity of 
the Wicked, and the unfortunate Condition of the Good. * Moreover ( ſays My. Bernard, in his Novel. de la Rep. de 


Lettres Juin. 1706. pag. 648.)neither thoſe who ſuffer the Puniſhments here in Diſpute, nor thoſe who are Eye-wit- 
' 3 nefſes of em, do regard em as Puniſhments inflicted for ſuch or ſuch Crimes. How many Diſtempers and Illneſſes 
are there occaſion d by Debauchery, which no body imputes to the true Cauſe that produced em? This is ſtill more 
true in thePuniſhments that God inflicts, and whoſe Crimes are not the phyſical Cauſe. Thus he cauſes an Adulterer, 


an Uſurer, or a Murderer, to periſh by aShipwrack,or break their Limbs by a Fall; but yet it is very ſeldom, that 
* either the Perſon to whom theſeAccidents happen, or thoſe who ſee em happen, ever gueſs the true moralCauſe of 


dem. Now that the Puniſhment inflifted for aCrime may work ſome Effect, both upon him who ſuffers it,and upon 


* them that are Witneſſes of it; both muſt throughly be perſuaded, that thePuniſhment was inflicted for ſuch and ſuch 
© a Crime > One cannot then forbear acknowledging, that in the State of Nature, it is requiſite to have ſome Body 
here below, to puniſh Crimes; and if ſo (continues Mr. Lock) then every one is inveſted with that Power with reſpet 
: l 0 We muſt never 
ſuffer our ſelves to be ſo far tranſported with Paſſion, as to puniſh a Crime with too much Severity. All that is to 
be done on thisOccaſion,ought only to tend towards theReparation of theInjury,and preventing them for the future, 


from doing the like. When any one violates the Laws of Nature, he in ſo doing demonſtrates to the World, that he 


tramples under Foot the Maxims of Reaſon and Equity, which are the Rules God has preſcrib'd to human Actions, as 
a common Security to Men; and thus he becomes dangerous to Mankind. As then every one has aRight to take care of 


every thing that relates to the Preſervation of human Society, he may, by following the Light of quiet Reaſ, , IN 
Aid A ſuch aPerfon,whatPuniſhment he thinks moſt likely to produce Repentance 5 hs ond kinder im Wo fal. 


ling again into the ſame Crime, or to deter others by bis Example. When a Man kills another on purpoſe, he ought to 


be deſtroy'd himſelf, like Lions, Tygers, and other wild Beaſts, with whom no Society or Security is to be had. Wi 


ever ſball meet me, will kill me, is the voice of Nature, which the Remorſe of Conſcience forced from Cain, after he 


had flain his Brother Abel, Gen. Chap. iv. v.14. By the ſame Reaſon,we may puniſh, out of any civil Community, the 
leaſt Infringement of the Law of Nature, as well as in a State,if it be neceſſary to the End for which indicting of Pu- 


niſhments ought to be deſign d. The very ſame Laws that forbid the Crime, preſcribe alſo the Manner and Degrees of the 
Puniſbments ; and theſe Laws are however, as intelligible and plain to every one that conſults the Light of Nature, a: 
the poſitiveLaws which often have no other Foundation than the capricious or viciousPaſſions of theLegiſlarors of the 
Earth. If any one thinks it ſtrange, that we give to every individual Perſon, in the Independency of the Scare of Natur: 
a Right of puniſhing thoſe who are guilty ; let em tell us, by what Right Sovereigns ne? even with Death, 
any Sanger that has committed a Crime in theirDominions : For the Laws have no Force in relation to Foreigners: 
and Sovereigns, or Magiſtrates of Civil Communities, have no more power over thoſe who are not Members of em, 
than each Perſon has in reference to another in the State of Nature. However, the Practice we are here ſpeaking of 
very common and univerſally allow'd. Yer, I fancy our Author would not have fail'd to have anſwer'd this lal 
Reaſon of Mr. Lock's, that every Foreigner, that enters into a State, either by way of Travelling through, or to make 
ſome ſtay in it, tacitly ſubmits to theLaws of the Country, and becomes in ſome meaſure a Subject to the Prince,s 
long as he reſides in his Dominions. (See above in Book 7. chop. ii. Sect. 200.) But it may be anſwer'd, that this tacit 
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Chap. III. Lives and Fortunes of the Subject, &c. 9 65 


ſerves in inflicting Puniſhments. But tis evident, 


there are other Diſtinctions between the Evils of 


War, and Puniſnments; ſince, as Tacitus obſerves, 
jn time of Peacè the Cauſe and Merits of the Perſon are 


always regarded, ahen ml ar theSword makes no Dif- 
ference between the criminal and the innocent. Neither 


does the civil Court look upon thoſe Evils to be 
Puniſhments,that are only the natural Conſequents 
of Sin; as when a Man loſes his health by commit- 
ting any unlawful Act, or by aſſaulting another, 
is beat himſelf ; for theſe are Evils not inflicted by 
the Authority of the civil Sovereign. And therc- 
fore if a Man by ill Courſes happens to weaken 
his Conſtitution, impair his Eſtate, or loſe the good 
Opinion of his Friends, from whom otherwiſe 
he might poſſibly have expected Favours; this 
does not make him the leſs liable to Puniſhment. 
And laſtly, it was neceſſary to ſubjoin, that the 
Penalty was to be inflifted in a way of Compulſion, 
or byForce : Becauſe otherwiſe it would be impoſſi- 
ble to attain theEnd defign'd by puniſhing ; which 
is to deter Men from offending by the Severity of 
the Puniſhment. And therefore ſome have not 
thought it proper to allow the Criminals the 
Choice of their own Puniſhment ; becauſe, as the 


1 5 KS 3 . 8 . : 
Declaimer ſays a, It might ſeem to give Coun- 
© tenance to Vice; and becauſe it would take off 


© thoſe Fears that are generally the ſtrongeſt 


Guard upon Mens Innocence, to allow De1;1;- 
* quents to ſuffer what way they pleas d. For, 
© as he reaſons, a Man allowed the Liberty be- 
fore-hand to compoſe himſelf to an obſtinate 
reſolute Temper of Mind, may defy all our 
Racks and 'Tortures. Tis a Miſtake to meaſure 
the Security of the Puniſhment by the 'Terrour 
only of the Name of it, for there can be no Pu- 
niſhment but that which a Man ſuffers unwil- 
lingly and with Regret, And there can be no 
Pain but that which our own Impatience gives 
* us. Tis our Fears only that make Cruelty it ſelf 
© look terrible. How can we call that a Puniſh- 
ment, which Men will meet half way, and which 
they are ready to demand? Condemned Crimi- 
nals ſhould be drag'd to Execution, and not left 
to go as they pleaſe . But after all, ſuch a Choice 
does not alway make the Puniſhment involuntary ; 
but only perhaps mitigates the Degree, or alters 

the Manner of it ; ſtill the Puniſhment, what- 
ever it be, that at laſt determines the Choice; 
is certainly involuntary and the Effect of Force (. 
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Submiſſion does not ſeem to extend to the giving theSovereign a Power of puniſhing a Foreigner with Death, eſpecially 
for cerrainCrimes committed in ſecret, or which are not hurtful to the State, but by the illExample they give the vub= 
:e&s ; as Sodomy.Beitiality, . would be, All that could be done with reſpe& to aForeigner would be to oblige him 
to make reparation for the Injury he had done to any of the natural born Subjects of theStare,and then force him to 
depart from thence, If then Scvereigns put a Foreigner to Death, in form of Puniſhment ; it muſt certainly be by 
virtue of a Rigbe, that every one naturally has, of punithing the Violation of the Law of Nature. Tis thus that I an- 
ſwer'd before-hand the Reaſon alledg'd by Mr. Hertius in his Diſſertation, de Socialitate, primo Furis Naturalis Principio. 
Se&. iti. xxv. which I had nor ſeen before the firſt Edition of this Work. All that the fame Author ſays there farther; 
is nothing to the point, ſince he will not prove that in the State of Nature, the Intereſt of Human Society, and the 
Laws of Sociability do not require the Puniſhment of the Wicked, tho? the injur'd Perſon; would not, or could nor; 
either by himſelf , or the aſſiſtance of Friends, do them any Miſchief: certainly we ought to concern our ſelves for the 
general good of Mankind, without any Exception; and to prevent as much as poſſible, theEv//:to which they might 
be expoſed : And if ſo, tis allo our Duty, to reſtrain, or diſcourage the Malice of thoſe, who either by themſelves, or 
by their ill Example, or through hopes of Impunity, will probably be theOccaſion of doing anInjury to ſomebody, in 
defiance of the Laus both of Nature and human Society. Tis true, that in theState of Nature, theſe ſorts of Puniſh- 
ments are not inflicted by Authority; and 'ris the ſource of their Illuſion, who will not bear to have the Rig of pu- 
niſhing out of civil States mentioned in their hearing. Vet, however, the Reality and Foundation of this Truth is no 
leſs certain for all that. But to return to Mr. Loc. He obſerves farther, that beſides the Right which is common to all 
Men in the State of Nature, to puniſh the Violation of the Laws of Nature, he that is directly injur'd, or that receives 
ſome immediate damage by a Crime, has an entire and particular Riglit to demand Reparation for the Injury that 
has been done him. And if another Perſon find his Complaints and Pretenſions to be well grounded, he may join 
with him, and aſſiſt him to make the offender give him ſati faction. (It 7s alſo much more honourable and generous, as Gra- 
tius very well obſerves upon this Subject, Lib. II. Chap. xx. Sect. 40. Num. 7.) ro purſue the Reparation of Injuries done to 
another, rather than to demand Sati faction for thoſe done to our ſelves, which is more to be fear d on Account of the laſt, that an 
Exceſs of Reſentment ſhould make us exceed the Bouna's of a juſt Revenge, or at leaſt fret aur Spirits too much.) Of theſe two ſorts 
of Rights, the Firſt, I mean that of puniſhing the Violation of the Laws, is intirely conferr'd upon the Magiſtrate; 
to whom, every one upon his entrance into any State, immediately ſubmits, ſo that whenever the good of the Com- 
monwealth allows it, he may, barely upon his own Authority, ſhew Mercy to the Guilty : But he has not the ſame 
Right or Power to demand Satisfaction for an Injury, or Reparation of a Damage done; The Magiſtrate cannot ex- 
cuſe the Offender ; and the injur'd Perſon ſtill keeps his Right, ſo that they do him wrong, if they hinder him from 
the Reparation that is due to him. Mr.Lock afterwards makes an ObjeCion himſelf againſt the Power which he gives 
to every particular Perſon, in the State of Nature, of putting the Laws of Nature in Execution, and puniſhing thoſe 
that infringe 'em ; which is, that Men being by this Means become Judges in their own Cauſe, and being beſides 
full of Paſſions, eſpecially the Spirit of Revenge, they would generally exceed the bounds of Equity; from whence a 
thouſand Evils and Diſorders follow. I own (anſwers he) that the Civil Government is a proper Remedy for theſe 
Inconveniencies, which without diſpute are very grievous. But if the State of Nature is to be diſannulled upon that 
account, we ought to think the ſame thing ofa Government, where one Perſon alone, having a ſupreme and abſo- 
lute Authority, is Judge in his own Cauſe, and executes what he pleaſes, without being liable to be call'd to an ac- 
count, or oppos'd by any one. If we muſt always ſubmit to whatever he commands, by what Principle ſoever he 
does it, whether he acts reaſonably or no; we ſhall find our ſelves in that reſpe&, in a worſe State, than that of Na- 


ture, in which we are not bound to ſubmit to every one, after that manner. 


2 Quint. Decl. 11. p. 156, 157 Edit. Lug. Bat. | 5 . g 
d Senec, L. 4. Controv. 24. Pe 231. Ed. Gronov. Impriſonment was no Puniſhment to me, I came thither of my 
own accord. Arrian Epict. L. I. c. 12. Where- ever a Man is detain'd againſt his Will, that Place is his Priſon. Aud. 
Charron de la Sageſſe, L. 1 c. 6. ſ. 8. & c. 39. ſ. 9. a 
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than that in Spain, the Executioner ſuffers his Pri- Man is not oblig d to inform againſt himſelf i, 
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And therefore it may be further inferr d, that it ſoner to be unbound, and only commands him to 
ts an improper Expreſſion to ſay, a Man is obliged follow him; or when (as it was the old Cuſtom jn 
to be puniſhed, or that ſuch a one owes a Puniſn- Lithuania) the Malefactors are forced to erect their 
ment; becauſe Puniſhment ſigniſies Harm inflicted own Gibbets, and hang themſelves. For theft can 
— 9 a Man's Conſent, and implies an Averſion never be ſuppos d to be properly the Acts of the 
of the Will to it. But now it is always ſuppoſed, Criminals themſelves, but to be only Compliance; 
that what we are properly obliged to, we ought they ſubmit to, in hopes of avoiding greater Evil; 
to be realy and willing to 1 And therefore that might be the Effects of the Refuſal. I hu; 
the Reaſon is plain,why, for inſtance, in working it was very particular when Gracchys, in Livy a 
upon a Fortification, a Servant at the Command is ſaid to have made ſome of his Soldiers, Who 
of his Maſter, without any particular Wages, and a had not behavedthemſelves with the ſame Bravery 
Malefactor condemn'd to that Labour, may be as the reſt of his Army, take an Oath, T hat hey 
imploy'd in the ſame Service, and the Work be a would not eat or drink in any Poſture but ſi audimg, as 
Puniſhment to one, and not to the other; becauſe Jong as they ſhould be in the Service. For as they 
the Servant undertakes it upon the Obligations could not refuſe the Oath, ſo they thought they 
he is under to hisMaſter,and is therefore ſuppoſed ought rather to bear theDiſgrace than be perjured. 
to do it voluntarily ; but it is impoſed upon the But further,neither can a Man properly be d to 
other as a Task, which he cannot ſubmit to, but be puniſhed, who is bound for another, and isafter- 
with Unwillingneſs and Reluctance c. And when wards forced to pay the Bond. For the other 
we are told that in ſome Countries (as particular- Man's Miſdemeanour is only the bare Occaſionof 
ly in ee. the condemn'd Criminals are their his ſuſtaining that Damage, but the Obligation 
own Executioners, we are not to look upon that which he voluntarily took upon himſelf, is the 
as a voluntary Action, any more than that with proper and immediate Cauſe of it. Moreover 
us they uſually go to the place of Execution; or from what has been faid it follows, that, as a 


that 


2 Ita fuſtium infami am non importat, ſed cauſa propter quam id pati meruit, ſi ea fuit, que infamiam damnato irrogat. Ii 
ræteris quoque generibus pænarum eadem forma ſiatuta eſt. L. 3. t. 2. I. 22. D. de his qui Inſam. not. 


a L. 24. c. 6. 


b All that our Author ſays here and a little farther, upon the Subject of Obligation, cannot be ad- 
mitted but in this Senſe, that Men are not oblig'd to go before a Magiſtrate and inform againſt 
themſelyes : For that is not neceſſary to the End tor which the Eſtabliſhment of Puniſhments was de- 
ſign'd. But he is in the wrong to deny, that there is abſolutely an Obligation, in reference to the Puniſh- 
ment in the Perſon committing a Crime puniſhable by the Law. It is certain, that the Sovereign has a 
Homer to puniſh Criminals ;, and one cannot conceive a Right annexed to a Perſon, without ſuppoſing at 


the ſame time, an Obligation in him, towards whom he may lawfully exerciſe that Right, Our Author 


* 


4 
£5 
4 Le 
* 


he falls into the 


diſtinguiſhes, in another place, Book iii. Chap. v. Sect. 1. berween what one has a Right to demand of another, 


aun what one has a Right to do, with reſpe# to him; the Firſt, * to his Opinion, always impoſes 


a true Obligation on him, from whom we may demand to have ſomething given us, or ſomething 
done in our Favour, but the other does not always ſuppoſe an Obligation anſwerable to it. For my Part, 
I do not ſee, by virtue of what the firſt Right does not take away the Obligation, as well as the laſt; 
if I can lawfully do a Thing, in Reference to a Perſon, methinks he is bound to ſuffer it, or not to re- 
ſiſt me, when I make uſe of my Power; otherwiſe it would be uſeleſs and of no Effect. Mr. Trins (Ob- 
ſery. DCXLI.) ſeems to make the Obligation of a Criminal, with reſpe& to Puniſhment, conſiſt only in 
our not doing him any wrong in 2 him, and in his not complaining of our Uſage. But we 
muſt go farther, in my Opinion. Iis already granted, that when the Queſtion is concerning a bare 
pecuniary Puniſbment, to which we have lawfully been condemn'd, we ought to pay it, without expecting 
to be compelled by the Magiſtrate to do it: we are oblig'd to it, not only by the Maxims of Pru- 
dence, becauſe it would be to no purpoſe to refuſe doing what we may be forced to, but ſtill more by 
the Rules of Juſtice, which require us to make Satisfaction for the Damage, and to obey a lawful Magi- 
ſtrate. The greateſt difficulty in this Point then regards Corporal Puniſhments, and eſpecially thoſe that 
tend to taking away Life. Now I 'muſt here own, that the publick Good, and the Power of him who holds 
the mighty Sword of Juſtice in his Hand, do not require, that a Criminal ſhould go merrily to fuffer the 
Puniſhment that is inflicted on him; or that he ſhould not endeavour to make his Eſcape, provided he can 
do it, without doing any miſchief to any Body. But at the ſame time, it is juſt without diſpute, that when 
the Criminal has been taken, and condemn'd upon a thorough Hearing of the Cauſe, in Form of Law, if 
he finds no way to eſcape, either by breaking open the Priſon, or ſome other Statagem, he ſhould ſuffer the 
Puniſhment without murmuring, and having Recourſe to any unlawful means, to get away, or oppoſing the 
Magiſtrate in the lawful Exerciſe of his Power, Neither ought he to reſiſt or detend himſelf, againſt thoſe 
who endeavour to hinder him from making his Eſcape, as he would have a Right to do againſt 
an unjuſt Aggreſſor, or Magiſtrates of Juſtice, whom ſuppoſing their being convinced of his Innocence, 
he finds manifeſtly endeavouring to deſtroy him, and cannot avoid being unjuſtly condemn'd, if once 

Hands of Judges that are exaſperated and prejudiced againſt him. The Reaſon our 
Author alledges for acquitting Criminals of all Obligations in relation to Puniſhment, has nothing in it 
that is folid; and if it were allow'd of, it would as well prove, that a Criminal is no more ob- 
lig'd to pay a Fine, or make Satifaction for damage done, becauſe the generality of Mankind have 
much ado to perſuade themſelves to it, and violent Means muſt be uſed to force em to do it; we 
ſhould conclude from thence, againſt what our Author himſelf maintains, that a Soldier is not oblig'd to 
o to, or defend a Poſt, where, according to all Appearance, there is but little hopes of eſcaping with Life. See the 
ormer Chap. $+ 4. & By iii. c. vii. 5. v. Moreover, tho' I yet ſee no reaſon, why I ſhould here change my Opinion; 
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that the Penalty the Law appoints may be pur in 
Execution upon him, after he has made Satisfacti- 
on for the damage or harm he has done; ſo fe 
the ſame Reaſon he may lawfully endeavour to 
eſcape from it, either by denying the Matter, con- 
cealing himſelf, or flying, without the Violation of 
any Obligation whatever ?. | | 
Becler indeed in his Preface before Grotius writes 
very obſcurely upon this Subject, p. 9. The 
« Merits of human Puniſhments, ſays he, be- 
© long to the Law of Nature, both as it is a Law, 
« and as it is natural. If it be a Law, it produces 
* an Obligation; but there can be no Obligation, 
neither can it be conceiv d how there ſhould be, 
« without ſome Penalty attending the Violation of 
the Law ”. *Tis beyond Diſpute, that ſuch as 
tranſgreſs the Law of Nature muſt expect to be 
puniſhed, becauſe Puniſhments are unavoidably an- 
nex d to every Law; and it is not in the leaſt re- 
pugnant to Nature a, that a Man that does Evil, 
thould ſuffer Evil. But it would be falſe Reaſon- 
ing to inter, that becauſe the Law produces an Ob- 
ligation, therefore every Man that breaks it, is ob- 
liged voluntarily to deliver himſelf up to be puniſhed 
by the civil Sword. Hobbes in his Book de Cive, 
c. 14. H 7. ſays very well, That the ſecond Part of 
the Law, which is call'd the penal, is mandatory, 
and ſpeaks only to the publick Miniſters. There is 
no particular Clauſe in the Law, which commands 
the Criminal to go voluntarily to the place of Ex- 
ecution ; but there is a particular Injunction to the 
Magiſtrate, to take care that Malefactors be exe- 


Car. III. Lives and Fortmits of the Subject, &c. 365 


euted. And therefore the Delinquent is not in fault; 
if he be not put to death, but the blame lies wholly 
upon the Magiſtrate, who negle&s a Matter of ſuch 
oncern and Importance te the Commonwealth. 
Socrates, when Crito perſuaded him to make his 
Eſcape out of Priſon, told him b, that that would be 
to break the Laws of his Country, which every good 
Subject was bound to obey ; that every Man ought to 
yield to the Sentence the Government paſſes upon him; 
and not return the Injury upon the State, or pretend 
zo ſhew it has been unjuſt. But theſe are only noble 
Sayings, which perhaps, in ſome particular Chicken 
ſtances, a Perſon truly brave and innocent might 
reſolve to practiſe, but which can be of no Force 
(as I can ſee) againſt any thing here aſſerted. 
And therefore we may further conclude, That as 
no Man is bound to accuſe himſelf in the civil 
Court, or to make any voluntary Confeſſion of his 
Crime, ſo it is unjuſt in criminal Caſes to put the 
Priſoner to declare his Innocence upon Oath : Tho 
this Cuſtom was uſual at Athens ©, and the 
thing might look very dreadful, . when the Part 
was obliged at the ſolemn Sacrifice of a Boar, 2 
Bull, and a Ram, to imprecate, as the Form ran, 
Deſtructien to himſelf, his Race, and Family. And 
hence Hobbes infers, de Cive, c. 2. H 19. © That 
* the Anſwers which are forced from a Man in 
Torture, are no Evidence to the Fact; but only 
helps to find out the Truth. So that a Man has 
* a Right to give a true or falſe Anſwer, or if he 
* Pleaſe, not to anſwer at all! *. *Tis an odd 
Story to the purpoſe we have in Ctefas's Account 


I will inform the Publick, that fince the firſt Edition of this Work, I have ſeen two Treatiſes written by Mr. Tromasus; in 
one of which he refutes the Opinion I have here eſtabliſſi'd, and in the other maintains it himſelf. Sce his Init. Fariſp. dive 


Lib. itt. chap. vii. and his Fandamenta Fur. Nat. & Gent. 


a V. Grot. 1. 2. c. 20. ſ. 1. 


b Plato in Criton. p. 37, Ic. Ed. Weck. 


See what alſo the ſame Civilian has faid in his Notes upon Huber. de 
Fare civitatis. Lib. ii. Set, vi. cap. i. ſect. xx, &c. where they had undertaken' to refute our Author upon the Queſtion in debate, 


c Demoſthen. contra Ariſtocrat. 


Mr. BAB. NOTES on G IV. 


2 Quintil. Declam. 314. All Confeſſion is of ſuch a nature, that a Man would be thought Mad that were guilty of it. 12: 
Declam. 328. Neither is there any Man ſo deſperate, or that hath fo little love for himſelf, that doth not commit his Crimes 


with a deſign to deny them. 


© Vid. L. 48. t. 18. 1.1. f. 23. D. 4% Juæſtionib. Charron. de la Sageſſe, L. 1. c. 4. ſ. 6. © This Invention of the Rack 
« is a dangerous Invention; and ſeems rather a trial of Patience than Truth. And he that can bear, and he that cannot bear it, 
« conceals the Truth. For why ſhall Pain make me rather confeſs what is, than force me to ſay what is not? And, on the 
« contrary, if he, that has not committed the Fact of which he is accus'd, is patient enough to ſuffer theſe Torments, why will he 
<« not be ſo that has, when ſo great a Reward as Life is propoſed to him? I believe that the foundation of this Invention was 


very inhuman however, and in my Opinion, very uſeleſs. 


<« owing to the conſideration of the effort of Conſcience. For to the Guilty it ſeems to aid the Torture, to make him confeſs 
« his Crimes, and to enfeeble him; and, on the other hand, to fortify the Innocent againſt it. To ſpeak the Truth, tis a Me- 
« thod full of Uncertaimy and Danger: For what would not one do, what would not one fay, to avoid ſuch intolerable Pains ? 
« Etiam innocentes cogit mentiri dolor. Publ. Syr. ver. 191. From whence it happens, that he, whom the Judge has put to the 
“Rack, that he may not put him to Death innocently, dies both innocent and rack'd. Thouſands and Thouſands have loaded 
e themſelves with falſe Accuſations; among whom I place Philotas, conſidering the Circumſtances of Alexander's Perſecution 
« againſt him, and the manner of his Torture. But however, ſay they, tis the leaſt Evil that human weakneſs could invent; 
Several Nations, leſs barbarous in that reſpect, than the Gees: 
* or Romans that call'd 'em ſo, hold it horrible and cruel to torment and tear a Man in pieces, for a Crime of which you are 
« ſtill in doubt; what can it be but the Effect of your Ignorance? Are you not unjuſt, who rather than not kill him without 
« a Cauſe, do worſe to him than killing it ſelf? Let it be ſe, ſee how often he had rather die without a Cauſe, than to under- 
« go this Scrutiny, which is more painful than the Puniſhment ; and often by its Severity, antedates both the Puniſhment and 
Execution of it. MoxTacne's Eſſays, Book ii. chap. v. GRrorT1vs in one of his Letters (Let. DCXCIIT, Printed at A- 
Aerdam in 1686.) ſays, that there are infinite Examples of People that have been put to Death unjuſtly, upon a Confeſſion ex- 
torted from em by the Rack; and therefore he does not at all wonder that there have been ſeveral grave and pious Perions of 
Opinion, that Chriſtians ought not to make uſe of Torments, to force Men to a Confeſſion of Crimes, ſince it is certain, that 
there is no ſuch thing in the Law of Maſes; that in England People live in as great Security as in any other Nation, tho' the 
Rack is not uſed there, and that during the time that Rome preſery'd her Liberties, no Citizens could be put to the Torture, It 
may not be improper to add here the Reflection of Mr. Le CL x rc, on this Subject; in his Abridgment of a Book, where tis 
maintain'd, that the inevitable neceſſity of uſing the Rack, for the preſervation of the State, has made it lawful, as War, and 
other violent Remedies, are imploy'd againſt the Enemies of the publick Tranquillity. This Reaſon, ſays he, may prevail 


„when they are perſuaded that there are ſeveral Perſons, that are Accomplices in a Crime, and when it is neceſſary to diſcover 
« 'em, in order to defend our ſelves from em; but certainly, where they uſe the Rack, only becauſe the Formality of the 
« Law requires a Confeſſion from a Criminal before he is puniſh'd, there it is an uſeleſs Cruelty: Since if there are ſufficient 
« Proofs, they need ſearch for no more, and ſince a Criminal, who knows that he is in no leſs danger of being put to Death, tho 
« he does not confeſs, than if he does, ſuffers not himſelf to be put to the Torture to confeſs the Truth, when he finds that the 
Judges are convinced of his Crime. On the contrary, when the Fact is doubtful, and he knows that by reſolutely ſuffering 
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of the Indies ; he ſays, © That there is a Spring in 
* India, the Water of which, as ſoon as drawn, 
turns into a Curd like that of Cheeſe, and that if 
* very little Quantity of this be infuſed in Water, 
and ſo drank, there will follow a Diſtraction up- 
Don it, which, the ſame day, will certainly 
make a Man diſcover every thing he hath been 
* concern'd in. He adds, the King takes the Ad- 
vantage of this Water, when he would make a 
* full Diſcovery, whether the Party accuſed is 
* really guilty of the Crimes he is charged with, 
«or no; and if a Man diſcovers himſelf to be 
* guilty of what he is indicted, he is forced to be 
his own Executioner; but if his own Confeſſion 
< proves nothing againſt him, he is immediately 
* acquitted. But it ſhould be carefully obſerv d, 
that generally in all Laws the diſpoſitive part, or 
that which contains the matter of the Law, and 
the comminatory, or that which comprehends the 
penal Sanction, are expreſs d by two diſtinct forms 
of Words; as thus, Dou ſhall not do this; and, He 
that does ſo, ſhall ſuffer the Penalty. In ſome Law 
the latter part ſeems to be no more than the Con- 
dition of the forgoing Prohibition, thus, Dou bal 
not do ſo and ſo, except you pay ſo much by way of 
Mull. And in Laws of this nature, that which 
looks like a penal Sanction, is in reality no more 
than a Tax ſince it is left to the Diſcretion of 
Subje&s, whether they will pay the Money the 
Law demands, or forbear ſuch a particular A&. 
And this is generally the method obſerv'd in ſump- 
tuary Laws; the deſign of which is commonly al- 
ternative, either to induce the Subject to a frugal 
way of Life, or to enrich the publick Treaſury, 
For to allow of any price for Privilege, or exemption 
from the Law of Nature is abſolutely unlawful. 
But the common deſign of other Laws is only to 
diſpoſe Men to Obedience by the fear of Puniſh- 
ment. And therefore that Perſon knew nothing 
of the true nature of Puniſhment, who when he 
had ask'd the Magiſtrate what was the Fine for 
ſtriking a blow on the Face, threw down the Mo- 
ney, and ſtruck the Magiſtrate himſelf. For the 
Laws were made to redreſs Injuries, not to allow 
of Diſpenſations to commit them upon the Payment 
of a Sum of Money. And therefore it is evident, 
that thoſe Laws only, where the prohibition is al- 
ternative or conditional, excuſe a Man from the 
Offence who has paid his Mul&, or is in a readi- 
neſs to pay it; which he is likewiſe obliged to do 
upon Demand; but not in other Laws, where the 
Interdict laid is abſolute. But it muſt be confeſs'd, 
that there ought to be no ſuch Laws as the purely 
penal, or ſuch as propoſe no other End, but to make 
Advantage by the Fine. Some indeed call ſuch 
a Law purely penal, which barely annexes a Penalty 
to a plain Command, and neither expreſly com- 


mands or forbids any thing; and this is given for an 
Inſtance, A Perſon ele&ed Mayor of a Town, refuſing 
the Office, ſhall le fined an hundred pounds to the Pub- 
lick. But in my Opinion, this and all other Statutes 
of the like nature, imply ſome ſach Precept as this : 
No Man, when he is lawfully elected, ſhall refuſe to 
aſſiſt the Commonwealth; ſo that, that before ſcems 
to be a penal Clauſe annex d to this . 


V. Bur further, ſince we look upon a Judge to be 
Juſt, when he inflicts Puniſhments agrecably to the 


demerit of the Offender ; and tinc- Juſtice is ſaid 
to be adminiſtred, whenever the Penalties are duly 
allotted ; it has from hence been diſputed among 
Philoſophers, what Branch of Juſtice the Impolition 
of Puniſhments belongs to; whether to the commu- 
tative or diſtributive ; or as Grotius b changes the 
Terms, to the expletive or attributive. They that re- 
fer the Infliction of Puniſhments to diſtributive Ju- 
ſtice, give us theſe Reaſons for it, that in the Diuri- 


bution of Paniſhments, as well as Goods, there is 


a proportionable regard had to the greater or leſs de- 
ſert of the Perſons. And ſince, according to their O- 
pinion, diſtributive Juſtice is concern'd in all thoſe 
Things, which the whole applies to the Parts, or the 
Commonwealth to particular Subjects; it is evident 
that the Commonwealth inflicts the Puniſhments on 
particular Subjects. But it may be replicd, That 
it is a Miſtake to ſuppoſe that diſtributive Juſtice 
takes place, as often as there is an Equality to be 
made between more than two Terms ©, or when- 
ever any thing is to be divided proportionably be- 
tween more than One. For in Partnerſhip, the 
Dividends of the Profit are ſhared among every one 
of the Members, according to their dinerent Pro- 
portions; and yet in this Contract, che Dividend 
of the Profit becomes due a quite different way 
from that of Rewards and Puniſhments. For I think 
it is manifeſt, that Puniſhments are not conſequent 
upon force of Compact, and that no Man, when 
he ſubmits himſelt to Government, makes any par- 
ticular Agreement to be puniſhed tor the Crimes hc 
may commit. And therefore the Impoſition of 
Puniſhments does not any way agree with the De- 
ſcription ot diſtriburive Juſtice which I gave before. 
But farther ; it is only by Conſequence, and purc- 
ly accidental, that greater Criminals are puniſhed 
with greater Rigour, and leſs, with proportionable 
Severity, not that it was primarily and in it felt in- 
tended. For there is no neceſſity that in awarding 
Puniſhment to any particular Crime, the Magiſtrate 
ſhould make a Compariſon between that Offence 
and ſome other, and fo proportion the meaſure of 
the Puniſhment for both, according to their dific- 


rent degrees of Malignity: But every Crime has, 


as it were, a ſeparate Puniſhment allotted to it with 
more or leſs Severity, as the publick Benefit requires 
it; tho it uſually happens, that the Puniſhment is 


« the Torture without confeſſing, they will do nothing to him, how great ſoever their Preſumptions againſt him may be; the 
«« defire of avoiding the Puniſhment he deſerves, makes him often reſolve to ſuffer that ſevere Tryal, to ſce if he can bear it, 
« and thus it renders him more obſtinate and harden'd.” There are ſeveral Inſtances of Fe:vs, that have eluded the Sani In- 


quiſition, by maintaining in the midſt of their Torments, that they were Chri/tians in reality. 


Bibliot. Univerſ. Tom. xvi. 


pag. 484. See the Example of 7/aac Orobis mention'd in the vii. Tom. of the fame Journal, pag. 289, Sc. and the Di#. 
Hiſtor. & Critique of Mr. BAY LE, Tom. ii. pag. 1399. 2 Edit. as alſo a curious Diſſertation written by Mr. TRHROMAS1ILUsSV, 
die Tortura ex foris Chriſtianorum proſcribenda. Printed at Hall in 1705. 

Mr. BAR R. NOTES on & V. 
1 This is true: But, ſince upon a Sovereign, the Right of Life and Death, or, the Right of the Sword is conferr'd: His 
Subjects are obliged not to reſiſt him, tho? he makes Uſe of it upon their own Perſons. | 


a Vide Sanderſon de Obligat. Conſcient. Prælect. 7. 1. 13. eg. 


See Grot. B. 2. c. 20. 1. 2. 
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See above in B. 1. c. 7. ſ. 11. 
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Cnar. III. Lives and Fortunes of the Subject, &c. 


either increas d, or alleviated, according to the 
different degrees of the Tranſgreſſion. 

Some Perſons that reduce Puniſhment under com- 
mutative Juſtice, conſider it, as if Puniſhment were 
ſomething aſſign'd to the Delinquent in the ſame 
manner as is uſual in Contracts. A Miſtake they 
were led into upon a common Expreſſion, that 


Puniſſ ment is the due of every Offender ; which is 


manifeſtly an improper way of ſpeaking. For a 
Man that has any thing due to him, has a right 
over the Debtor to oblige him to the Payment of 
tr. But I think there will be no body ſo abſurd as 
to ſay, that the Delinquent has a right to challenge 
his Puniſhment of the Magiſtrate. And therefore 
the meaning of that Saying is only this, that the 
Magiſtrate may juſtly puniſh a Criminal as the Law 
dire&s. Grotius, I. ii. c. 20. H 2. ſays, That the 
Diſtribution of Puniſhments does originally and 
* principally belong to expletive Juſtice, for this 
* reaſon; becauſe no body can puniſh another 
* lawfully, unleſs he has a right to do it; which 


© right ariſeth from the other's Crime.” But he was 


'impos'd upon by the doubtful meaning of the 


Word Right. For there is a very wide difterence 
berween a right to do a thing, and a right to receive 
ſomething from another. The meaning of the for- 
mer right is this, I have a Power to exerciſe this 
particular A&, and no body ought to hinder me in 
it; the ſenſe of the latter is this, J have a right to 
receive ſomerhing from another, and he at the ſame 
time is under an Obligation to let me have it. 


Now when the Diſcourſe relates to expletive Juſtice, 


the Word Right is not to be taken in the former 
Signification, but in the latter. And this right is 
fix d in him that receives the Thing, and not in 
him that beſtows it; as for inſtance, when I pay my 
Servant his Wages, I am engaged in an Act of ex- 
pletive Juſtice ; not becauſe I have a right to pay 


him his Wages, but becauſe he has a right to de- 


mand it of me. Thus, I may ſafely ſay I have a 
right to command my Servant to take off my Shoes; 
but certainly 'twould be ſtrangely impertinent to in- 
fer from thence, that therefore to command him that 
Service was an Act of Juſtice. And it is an Argu- 
ment much of the ſame nature, to ſay, that becauſe 
Puniſhment cannot lawfully be inflicted but by a 
Perſon that has authority to do it, therefore puniſh- 
ing is a branch of expletive Jaſtice, Another Ar- 
gument produced by Grotizs, is this, © That in 
* Crimes and Penalties there is ſomething that much 
© reſembles the nature of Contracts; for as the Sel- 
ler of any Commodity is ſuppoſed to have obliged 
c himſelf to every thing natural to the Sale, tho he 
* mention nothing particularly; ſo every Delinquent 
©* ſeems voluntarily to oblige himſelt to be puniſh- 
ed; for every Man's Reaſon tells him, that it is 
* abſolutely neceſſary that every great Crime ſhould 
* be puniſhable; and therefore a Man that chooſes 
* totrangreſs, directly and deliberately, may by con- 
* ſequence be ſaid to conſent to be puniſhed : And 
* theretore in Scripture we find that Sin is frequent- 


2 V. L. 49. t. 14. 1. 34. D. de Jure Fiſci. L. g. t. 8. I. ult. C. ad L. Fuliam Majeſtatis. 
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* ly call'd by the name of a Debt, which we are as 


much obliged to diſcharge, as they that are under 


Bond to their Creditors . To which I anſwer, 
That thus much is certain, that if a Man knows 
the Penalty the Law appoints for ſuch a particular 
Crime, and yet is wilfully guilty of it, he can have 
no reaſon to complain of unjuſt uſage, or to think 


himſelf hardly dealt with, when he is brought to 


Puniſhment. But it cannot from hence be inferr'd, 
that a Man gives a direct and immediate conſent to 
his own Puniſhment; or rather, that he has obliged 
himſelf by his own conſent to ſuffer it; ſince no Man 
is ever guilty of a Crime, but he has ſome hopes, 
either by concealing himſelf, or ſome way or other 
to ſecure himſelf from Juſtice *. Vaſquius indeed a 
attempts to prove, that Criminals are obliged by 
their own conſent to ſuffer Puniſhment, becauſe the 
penal Laws, as well as others, are made by the 
conſent of the Subject; or at fartheſt, becauſe the 
legiſlative Power is derived originally from the con- 
ſent and agreement of the People. But I think there 
is little or no force in the Argument: For as I have 
proved elſewhere, Laws are not Compacts or Agree- 
ments. And I think there is no abſurdity in the 
thing, that I ſhould give my conſent to the Eſta- 
bliſhment of a Power, which may perhaps after- 
wards exerciſe certain Acts upon me, whether I will 
my ſelf, or no. Only, I can pretend no reaſon of 
Complaint, if I do afterwards feel its ſeverity, be- 
cauſe I conſented to ſuch a Power. But Sin is com- 
pared to a Debt, not becauſe a Man is oblig'd to 
conſent to his own Puniſhment, but becauſe the Le- 
giſlator has the ſame right to challenge the Penalty 
of the Delinquent, as a Creditor has to demand the 
Money lent to the Debtor ; and becauſe the Body 
and Goods of the Offender are no leſs liable to the 
Magiſtrate on a criminal Account, than the Goods 
of the Debtor are to the Creditor in caſes of Debt. 
In the Elements of the Roman Law, > Obligations 
are divided into ſuch as ariſe from conſent, and ſuch 
as are the reſult of Tranſgreſſion; but it ſhould be 
obſerv'd, that from Tranſgreſſion there ariſes an 
Obligation, only to make Satisfaction for the harm 
that is done, but not to ſuffer the Puniſhment: 
And that Obligation it ſelf is not properly founded 
upon a Man's conſent to the Penalty; but upon that 
neceſſity of Reſtitution, which, upon a Settlement of 
Property, evidently flows from the Law of Nature. 
Thus Ariſtotle diſtinguiſhes Contracts into the vo- 
luntary, and the involuntary ©. Bur his meaning 
may be thus explain d; that as in Contracts of Duty 
there is a return made of equal for equal, ſo in cri- 
minal Caſes, the Satisfaction ought to be an Equi- 
valent to the Damage. But the reaſon why he calls 
the Obligation to make Satisfaction, an involuntary 
Contract, is becauſe, for Example, in caſes of Debt, 
it depends upon the Creditor's pleaſure whether the 
Debtor ſhall receive the Money, or no: But, for 
Example, the Obligation a Thief is under, to re- 
ſtore me what he has robb'd me of, or the value of 
it, bears no manner of relation to any conſent of 


In Tacitus, Ann. 12. c. 53. The 


Woman that married another Man's Slave without the Knowledge of his Maſter, is faid to have conſented to her own Slavery. 

3 Tyucyvpipts, I. 3. c. 45. Edit. Oxon. init, There are ſeveral Crimes which the Commonwealth hath forbid under pain 
of capital Puniſhment ; and yet Men have Hopes ſtrong enough to perſuade them to venture and run that riſque; and there is 
no Man that will undertake an hazardous Enterprize, when he deſpairs of the Succeſs of his Plot. And we never heard that 
one State revolted from another, which did not imagine it ſelf ſtronger and better prepar'd for War. 


2 Yaſq. Controv. Illuſtr. J. 1. c. 28. 1. 12, 13. 


b Inflitut. L. 3. t. 4. De Obligat. f. 2. 
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c Lee above in B. 1. c. 7. ſc 12. 
mine, 
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mine, but he brings it upon himſelf much againſt 
my Will. For tis certain, I had rather he ſhould 
have left me in quiet Poſſeſſion of what was my own, 
than have given me the trouble of bringing an Action 
of Theft againſt him, eſpecially where there is no 
hope of .recovering more than barely the principal 
by ir. But it may be further conſidered, that gene- 
rally every Right has an Obligation that anſwers it 
in another Perſon. And therefore upon Commiſſion 


of the criminal Action, the Party that is injured has 


a right to demand reparation for his Loſs, or the 
harm he has ſuffered; and the injurious is under 
Obligation to make him Satisfaction; and this is 
the matter which expletive Juſtice relates to. But 
as the criminial Action is a deviation from the Law; 
the Governors of the Commonwealth have power 
to puniſh as they think neceſſary ; but the Delin- 
quent is under no Obligation to offer himſclt volun- 
tarily to be puniſhed. For which reaſon the In- 
fliction of Puniſhments cannot fall under expletive 
Juſtice. So that it may be ſaid, upon the whole, 
that Puniſhment does not belong to either Species of 
Juſtice, but makes a particular branch it ſelf. Unleſs 
it may be thought more proper to ſay, that both the 
impolition of Puniſhments and the diſtributionof Re- 
wards, which have not been determined beforchand 
by particular Compact, are parts of Prudence neceſ- 
farily belonging to the Government of others, and 
therefore ſhould be rank d under Juſtice in general. 

VI. It will therefore, I think, be allowed by e- 
very Man that pretends to Reaſon, that tho by Na- 
ture all Men are upon the leyel, and Puniſhment it 
ſelf ſeems to be a ſevere and rigid ſort of Diſcipline, 
while Men endeavour only to afflict and ruin one a- 
nother ; and tho” the wiſe Creator of the World hath 
ſo diſpoſed the nature of Man, and the events of 
Things, that ill Actions are generally purſued by 
ill Conſequences, which in a manner revenge them- 
ſelves upon the Cauſes of them: yet that poſitive 
human Puniſhment, after all, hach nothing in it re- 
pugnant to natural Equity; but that, on the con- 
trary, it is abſolutely neceſſary to the common Quiet 
and Security of Mankind. For as it was requiſite 
to the publick Peace of the World, to put an end to 
the equality of Nature, by erecting civil Govern- 
ments; ſo in the general Looſneſs and Corruption 
of Manners, and natural Averſion to Virtue, the 
force of Government would ſoon be diflolved, if bad 
Men were not confin'd, and frighten'd into obedi- 
ence, by the dread of ſome preſent Evil. And ſince 
every Man is beforehand told publickly what he 
ought to do, and what forbear doing, and what 
Puniſhments will be inflicted on ſuch as act other- 
wiſe, no Man can blame any body but himſelf, it, 
by a wilful Tranſgreſſion of the Laws, he falls un- 
der the Severity of the Puniſhment. 

VII. As to the Perſons the right of puniſhing is 
to be lodg'd in, and exerciſed upon, tis Grotius's 
Opinion, J. ii. c. 20. F 3. That Nature has not 
« given any Determination 2 it. So far indeed, 
ny: favs he, we may diſcover from Nature, that tis 
© moſt convenient, ſome Superior ſhould be im- 
power d with it; tho' that 1s not abſolutely neceſ- 
* {ary neither; unleſs we take the Word Superior in 
© ſuch a ſenſe as will imply, that a Man which is 
« ouilty of a criminal Action, ſhall be thought to 


See John Ch. viii. v. 7. Nom. ii. 22. 


have made himſelf inferior to all the reſt of Man- 


* kind by that very Act. The conſequence of 
„which is, that no Man ought to be puniſh'd by 
* one equally guilty with himſelf a. But! conſe 
I cannot be perſuaded but that the power of Puniſh- 
ing 1s a part of Sovereignty, and conſequently that 


no body can properly be ſaid to inflict Puniſhment - 


upon a Man, unleſs he has > Authority over him. 
For tho upon a view of the ill Diſpoſitions of Men, 
and how eaſily they are inclin'd to injure and moleſt 
one another, we find it abſolutely neceflary to the 
Preſervation of Society in the World, that Puniſh- 
ments ſhould be infiifted; and tho every Man 
ought to direct his Actions to the ſupport of Society, 
as the general good of all Mankind; yet it does not 
follow that every Man is obliged to undertake every 
Action that tends to advance that end; ſince that 
would be to no purpoſe, without a concurrence of 
certain other particular Requiſites. 
neceſſary Men ſhould be under ſome ſort of Go- 
vernment or other; tho* no body imagines, that it 
is left at random for any Man to aſſume a Right or 
Power over others as he pleaſes. Now then, every 
Evil which is inflicted upon antecedent Tranſerefli- 
on, cannot properly be call'd Puniſhment, but thar 
which was threatned before, and is inflicted after the 
Crime is known. And therefore the Evils of War, 
and all Acts of Hoſtility, muſt not be call'd Pu- 
niſhments, tho' tis true that we procure Caution a- 
gainſt future Injuries by them; for in a State of War, 
every Man provides Caution for himſelf by his own 
force, and in what manner he pleaſes; but the 
Caution an injured Perſon receives from Puniſhments 
muſt be procured by the power, and according to 
the determination of the Superior; in War the in- 
jured Party only is directly concern'd to puniſh and 
ſuppreſs his Enemy: but in civil Government the 
whole Commonwealth is as much concern'd, as the 
Party that is injured, to puniſh a Criminal. Again, 


tis left to the Diſcretion of the injured only, whe- 


ther he will revenge himſelf upon his Enemy, with 
a War or not; but tis left entirely to the Superior, 
whether Puniſhment ſhall be put in Execution, or 
not; nay, he has Power to infli& it, tho the injured 
Party deſire the contrary. And laſtly, the quantity 
of the Puniſhment is generally determined, before 
the Fact is committed; but in War the Caution 
muſt be ſettled according to the Circumſtances of 
my own, or my Enemy's Condition. But beſides, 
tho Nature has not determined, Whether I, or any 
other particular private Man ought to have the right 
of inflicting Puniſhments, any more than it has de- 
ſign'd us to be Princes; yet I rhink ir is ſufficiently 
clear from Reaſon, that Puniſhment, as it is the 
Execution of a judiciary Sentence, ought to be de- 
rived from ſome Superior, or from a Perſon who has 
Authority over the Criminal. Neither is there any 
reaſon why we ſhould be ſo nice in the Explication 
of the Word Superior; for tis abſolutcly falſe, that 
every Sin leaves ſuch a blot upoa a Man's Honour 
and Character, that he muit preſently be thought 
no better than a Beaſt, Neither is it good reaſon- 
ing to infer, that becauſe ſuch a Man is guilty of 
ſuch a Crime, therefore I have power to puniſh him. 
For it I ſuffer by the criminal Action, in a liberty 


of Nature, I may demand Satisfaction of him for 


b See what has been ſaid in Note 2. Sect. 4. All the Reaſons our Author 
alledges, prove nothing, unle:s we allow of his Definition of taz Ward Paniſoment. | 


the 


Thus, it is 
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the Injury, and Caution for the future in a way of 
War: It the Action does not affect me, but ſome 
other Perſon whom I am not particularly obliged to 
defend, I can have no more pretence to engage my 
{21f in his Cauſe, than I have to preſcribe Laws to 
thoſe that owe me no Subjection. Ex. ii. 14. It was 
a Saying of Democritus, That it was meſt agreeable to 
Nature, that the moſt deſerving Perſon ſhould govern; 
waich is perhaps true enough in this ſenſe, that 
where the Government is to be conferr'd upon a 
ſingle Perſon elected by a plurality of Voices, and 
no one Man has any particular claim of Right to 
it more than another, it would be the moſt rational 
way of proceeding, to make choice of a Perſon of 
the greateſt Mcrits, and that ſeemed to be beſt ac- 
quainted with the Arts of Government. But ſuch 
a Perſon can pretend to no Authority over others, 
except they voluntarily ſubmit to him. As for what 
Grotius fays, That a Criminal ought not to be puniſh- 
ed by a Perſon as guilty as himſelf; this does not 
properly concern them that have publick Authority 
to puniſh, but only affects ſuch People as love to 
cenſure and impeach others, barely upon their own 
private Authority, and our of a pretended hatred to 
Vice, without Warrant from any Obligations they 
are under by the Duties of their Office and Place. 
Tho' without diſpute it is very unbecoming, and 
mult neceſlarily leſſen the reſpect that is due to the 
Magiſtrate and the Laws, when the Perſon that ad- 
miniſters Juſtice, is guilry of the ſame Vices he pu- 
niſhes in others, for a Man that puniſhes that in 
others, which he allows himſelf to be guilty of, does 
not ſeem to be out of love with the Crime, but to 
envy others the enjoyment of it a. Yet I don't think 
it had been unlawful for Nero himſelf, after he had 
kill'd his Mother, to have put others to death that 
had been guilty of the like Crime b. And in this, 
Hlbes is of the ſame Opinion, Leviath. Chap. xxviii. 
that Puniſhment is derived from the Superior as ſuch. 
The Definition indeed, which he gives of Puniſh- 
ment is hardly ſo full as it ought to be, containing 
only thoſe Puniſhments that are inflicted by the civil 
Power, and making mention but of one End only. 


a Vide P/in. L. 8. Epiſt. 22. 
Gratian, Cauf. 3. Queſt. 7. c. 3, 4- % 


a: | 
Adultery, when he Himſelf had debauch'd them. Zonaras, Tom. 3. 


Trag. . 500, Se. 


Puniſhment, ſays he, is an Evil imlicted by publict 
Authority on him that has done cr omitted that which 
is judg d by the ſame Authority to be a Tranſgreſſion 
of the Law, to the end that the Will of Man may 
thereby be the better diſpoſed to Obedience. But he 
rightly infers from thence ; that neither private Re- 
venges, nor Injuries of private Men, nor Pains in- 
flifted by publick Authority without precedent publick 
Condemnation; nor Evil inflitted by uſurped Power, 
nor Harms inflicted on the Subject without regard to 
future good, are properly Puniſhments, but rather atts 
of Hiſtility. But it muſt be obſerv'd, that ſuch falſe 
Puniſhments as theſe do not immediately place us 
in a State of War, or give us Licence to make uſe 
of the Liberties of an Enemy, or that a Man who 
has ſuffered ſuch Evils is left to his Freedom to re- 
turn Hoſtilities upon thoſe that inflicted them. The 
ſame Author alſo excludes thoſe Evils from being 
Puniſhments, which are the natural Conſequences of 
evil Actions; as when a Man in aſſaulting another, 
is himſelf ſlain or wounded, or when he happens to 
fall fick upon the Commiſſion of ſome unlawful Act; 
tho this indeed will look like a Puniſhment from God: 
Again, he ſays, that when the harm inflifted is leſs 
than the benefit that naturally follows the Crime com- 
mitted, it is rather the Price or Redemption, than the 
Puniſhment of a Crime. And among his Acts of 
Hoſtility, he mentions the exceſs of Puniſhment ; 
or when a greater Puniſhment is inflifted than the 
Law allows ; and when hurt is inflifted for a fact 
done before any Law forbad it; and when any Evil 
is inflicted on the Sovereign ; and when Harm is in- 
flicted upon a declared Enemy. But what he adds 
to this afterwards ; that one who has been a Subject, 
and declares himſelf an Enemy, is not to ſuffer as a 
Subject, but an Enemy, and therefore that ſuch as 


are guilty of Treaſon, may be made to ſuffer uhatſo- 


ever the Repreſentative of the Commonwealth will, or 
as Enemies. I cannot agree with him; becauſe 
whatever Puniſhment 1s infiited upon Treaſon, is 
inflicted upon the Force of Authority, and proceeds 
from the ſupreme Power, tho” the Traitor himſelf 
may rebel and deny his Authority, and ſomerimes 


Plato Mine. He is a wicked Man that does one thing himſelf, and commands another, Add. 


b But yet not for Domitian to puniſh Women convicted of 
To this we may refer that which Medea faith in Seneca's 


He did the Crime, that hath th' Advantage of it, 
He's Innocent to You, who only was 


Your Inſtrument. 


And certainly all voluntary Informers and Cenſurers of others, ought to take care how they fall under the reach of what Juvenal 


faith, Sat. 2. v. 23, Ec. 


Loripedem rectus derideat, Athiopem albus. 
Quis tulerit Gracchos de ſeditione querentes ? 
Dnis cælum terris non miſceat, & mare clo, 
Si fur diſpliceat Verri, aut homicida Miloni, 
Clodius accuſet mæchos, Catilina Cethegum, 
In tabulam Sylle fi dicant diſcipuli tres? 


And again the ſame Satyr, v. 38. 
i Felicia tempora; que te 
Moribus opponunt; habeat jam Roma pudorem. 
Tertius 6 cœlo cecidit Cato. 


Let him cry Blackmoor-Devil, whoſe Skin is White, 
And Bandy-legs, who treads himſelf upright ; 

Let him reprove that's Innocent. ------ In vain 

The Gracchi of Sedition muſt complain. 

Twould make you ſwear the Planets from their Spheres, 
Should Verres peach Thieves, Milo Murtherers, 

Clodius tax Bawds, Cethegus Catiline; 

Or, Sylla's Pupils Sylla's Rules decline. 


That made thee Cenſor of the Age's Crimes! 

Rome now mult needs reform, and Vice be ſtopt, 

Since a third Cato from the Clouds is dropt. | 
| . = Fark 


Seneca, Controv. J. 2. contre 14. There is nothing more deſpicable than a Man that chaſtizes Vice, and yet imitates it. Cc. 
Tuſe. Quæſt. J. 3. c. 30. It is the particular Character of Folly, that it diſcovers another's Faults, and forgets its own. Praut. 
Trucul. 4. 1. Scen. 2. v. 58. He that accuſeth another of a diſhoneſt Action, ought to be cautious himſelf. Ovid. Faſt. J. 6. 


9. 047- 
Sic agitur Cenſura, & fic exempla parantur, 


Cum Fudex, alios quod monet, it ſe facit. 


Unenvied he a brave Example ſtands, 
Who by his Deeds confirms what he commands; 


put 
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pat the Commonwealth to a Neceſſity of Suppreſſing 
im by Arms, before he can be proceeded againſt 
as a Criminal; as when a Man is in purſuit of his 
Slave who is run away, he does it by a right of 
Property, and not of War. I may further add, 
that the Evils an Enemy ſufiers, are none of them 
thought to be infamous, whereas the Infamy of it is 
a particular addition to the Puniſhment of Traitors. 

VIII. The next Thing that falls under Conſi- 
deration, is the End * of Puniſhment, which every 
Man ought to propoſe to himſelf in inflicting it, 
after Satisfaction made for the Damage, or when 
the Nature of the Caſe will not admit of Satisfacti- 
on. And here my firſt Aſſertion is, that though it 
does not appear to be unjuſt in it ſelf, that the 
Man that did Evil ſhould ſuffer Evil, b yet that Pu- 
niſhment ought never to be inflicted without a pro- 
ſpe& of making ſome advantage from it. And 
therefore Hobbes makes this one of his Laws of Na- 
ture, de Civ. c. iii. . 11. That in Revenges or Puniſh- 
ments, Men ought not to look at the greatneſs of the 
Evil pati, bat the greatneſs of the Good to follow ; 
whereby we are forbidden to inſtict Puniſhment with 
any other deſign than for the Correction of the Offender, 
or the Admonition of others. And tis Plato's Judg- 
ment ©, That a Man that acts with Prudence, will 
never puniſh barely for the pas? Offence ; for it is im- 
poſſible for him to undo what is done already; but 
he will always regard what is to come, either 30 pre- 
vent the ſame Offender from being guilty a ſecond 
time, or elſe to frighten others from tranſgreſſing by 
his Example d. It is indeed abſolutely neceſſary, 
that ſome regard ſhould be had to the Crime com- 
mitted, becauſe, without that, tis evident there can 
be no Puniſhment ; but then the end of Puniſh- 
ment ought alſo to be conſidered, that a Man may 
not ſuffer Evil for what is too late for him to remedy ; 
for tho he be a Criminal, yet he is of the ſame Fleſh 
and Blood with other Men. And Hobbes proves 
this Law by theſe two Reaſons ; firſt, Becauſe a 
Man is obliged by the Law of Nature upon Caution 
for the future, to pardon them that repenting defire it ; 
and ſecondly, Becauſe Revenge, as it reſpects only 
the paft, without regard to the Example and Profit 
to come, is only a triumph and glorying in the Hurt 
of another, tending to no End, and is therefore vain 
and contrary to Reaſon. It might perhaps be a 
Saying proper for an Attila ©, that he knew nothing 
ſweeter than Revenge, and thought no Sati gfaction in 


nature greater: But a Judge when he is forced to 


puniſh, ought by no means to take pleaſure in the 
Sufferings of the Criminal f. | 


Oui fruitur pend ferus eſt, legumque videtur 
Vindictam præſtare ſibi; diis proximus ille eſt, 
Quem ratio, non ira movet : qui facta rependens 
Confilio punire poteſt.---- 


a See Grot: B. 2. c. 20. Vid. Bacon. Serm. fd. c. 4. 


"Tis ernel Pleaſure to enjoy the Pain 

Our Sentence dooms the guilty to ſuſtain 
Juſtice forgets her firſt and great intent, 
When to Revenge ſhe turns the Puniſhment. 
But tis a Godlike happineſs of Mind, 

Freely to judge, with Paſſion unconfin'd; 

To reaſon calmly, and as things appear 

In their true light, be gentle, or ſevere. 


And therefore Auguſtus ſtruck out the Names of 
ſuch Criminals, that by their meanneſs could afford 
their Enemies no other Satisfaction, than that of 
Revenge 8. And thus, when the Magiſtrate puni- 
ſhes a Criminal with Death or Inominy, it is uct 
becauſe he takes any delight in their Puniſhment, but 
becauſe he intends ſuch Examples for publick Juſtru- 
Hon, and that the Commonwealth may make ſome 
advantage by their Death, that did it no Benefit ia 
their Lives h. But I am not ſo far of Hilbes's O- 
pinion, as to call it an Act of Hoſtility, whenever 
the Government puniſhes without conſidering the 
true end of Puniſhment ; ſo the Puniſhment in o- 
ther reſpects be inflicted according to the Laws of 
the Commonwealth i. | 

I'X. Bur the true and genuine end of Puniſhmenr 
is precaution againſt Injuries; which is obtained, 
either by the amendment of the Offender, or by 
deterring others by his Example from offending for 
the future; or by inflicting ſuch Puniſhment on the 
Party peccant, as ſhall deprive him of a Capacity 
of tranſgreſſing any more; which Grotius, in other 
words, in the Second Book, Ch. 20. Se. 6. ex- 
preſſes thus, Puniſbment either reſpects the Perſou's 
good that offended, or his, whoſe Intereſt it was he 
ſhould not have offended : or indifferently, the good of 
every one k. The firſt fort of Puniſhment is that 
which deſigns the amendment of the Offender, or 
to correct his bad Inclinations by a contrary Me- 
thod of Cure. For ſince every Action, and eſpe- 
cially one which is deliberate and repeated, is apt 
to biaſs our deſires, to give us a hankering after it, 
and to grow into what we call an habit; it will 
be neceſſary to deprive Vice, as ſoon as we can, of 
all that looks tempting in it l. And therefore, as 
Socrates ſaid, of all Delinquents he is certainly the 
moſt unfortunate, who never ſuffered for his Crimes, 
and he's ſure to be leſs unhappy, whenever he does ; 
fince then he ſatisfies the Juſtice of God and Mau; 
for he that ſuffers diſchargeth the guilt of his Con- 


ſcience m. Correction, as Seneca ſays, well deſign d, 


and uſed with Judgment, is ſometimes abſolutely ne- 
ceſſary; there being no ſuch hurt in it as is common- 
ly imagn'd ; for under an appearing Evil it carries 
with it a very ſucceſsful Remedy. Fur a vicious Diſ- 
poſition is reform d by Pain and Uneaſineſs inflite4 
on the Body, after the ſame manner, as it is uſual 


b Pindar. Nem. Od. 4. v. 52. 


Pi ge m #, mabely d 


He that doth Ill, tis juſt ſhould ſuffer. 
When you have had the guilty Confidence 


To do a Crime, learn to ſubmit and bear 


The Puniſhment, 


c Plato Protag, p. 226. A. B. Edit. ech. 
de Rebus Geticis, c. 39. | 


d Seneca de Ira, 1. 1. c. 16. ſpeaks to the ſame Senſe. 
f Claud. de Conf, Mallii, v. 223, &c. Valer. Max. I. 2. c. g. ſ. 3. 


E:ripid. Hecub. p. 1250, Or. 


e Fornandus 
Vulcat. Gallicunus 


in Avid. Caſſ. c. 12. It never looks well for a Prince to be guilty of Revenge, purely to ſatisfy his own Reſentments. 


E Suetonius Aug. c. 32. h Sener. de Ir @ J. 1. c. 16. 
exportandis. k Conf. Senec. de Clem. J. 1. c. 22. 


i Leviath. c. 28. Add. L. 18. t. 7. in fin. I. 7. L. de jervis 
1 Plato, Gorgias, 325, &c. 
| to 


in Seneca de Ira, J. 1. c. 5. | 


to bring crooked Timber to ſtraitneſs, by plying it over 
Fire, or by opening its parts for uſe, by the Wedge 
and Saue. Though we need not go ſo far, as to 
agree to what the ſame Author faith in another 
place; That when either by our Selves, or by Friends, 
we ha ve injured another Perſon, it is our duty imme- 
diately to apply our ſelves to the Magiſtrate to be 
puniſh'd, as we would to a Phyſician; leſt the injuri- 
ous Diſtemper ſhould ſo far infect us, as to ſettle in 
an incurable Diſeaſe : For a Man that is of ſo good 
a Diſpoſition, as to be in a readineſs to deliver him- 
ſelt up to Juſtice to puniſh his own Faults, has no 
need of making the Magiſtrate his Phyſician, bu 
may be ſafely truſted with his own Cure 7. 
X. As to the Perſon who is to infli& this ſort 
of Diſcipline, Grotius thinks a, That tis natu- 
rally free for any Man to exerciſe that ſort of 
* Puniſhment, which deſigneth only the Reformati- 
* on of the Offender ; provided he be Maſter of a 
* good Judgment, and not guilty of the ſame Faults, 
< or others of the like nature himſelf.” (For they 
are certainly the moſt unpardonable Criminals, who 
have the Impugdence to impeach others of Crimes they 
are guilty of themſelves; and if a Man would reform 
others, he muſt firſt mend himſelf *. © But that as 
© to other ſorts of Puniſhments which are of a com- 
äpulſive nature, ſuch as Whipping, Beating, and 
* the like; Nature hath made no Diſtin&ion be- 
* tween the Perſons that may, and thoſe that may 
« not, infli& them upon others; except it be, that 
ce Reaſon hath particularly allow'd Parents the uſe 
c of this right over their Children, upon the force 
g of natural Relation. And therefore generally the 
* civil Laws, to prevent Confuſion and Diſtur- 
* bances, have jultly reſtrain'd the common Affi- 
* niry of Mankind, only to the nearer branches of 
* Blood.” But there does not ſeem to be much 
Satisfaction in this; for, as I ſaid before, no Pu- 
niſhment, whatever the end of it be, can be infli&- 
ed, but by the Authority of the Sovereign: And 
therefore all Reproof by Words looks rather like 
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Counſel and Advice, than Puniſhment ; which when 
vehemently delivered and preſſed in harſh Language, 
ſeems to be founded rather upon the particular Laws 
of Friendſhip b, than upon any common right. 
And the truth of this appears from the common re- 
turn that is made to any Man, who undertakes to 
* 2 Perſon he has no acquaintance with (as 
erence © repreſents it) Have you ſo little Buſineſs of 
your own, as to intrude into another's, and meddle 
with what doth not concern jou? And therefore 
Chremes, in that Author, when he juſtifies his re- 
primanding Menedemus, appeals to the right of a 
Neighbour, which, he ſaid, he thought might claim 
the next title ro Friendſhip . But beſides, tis a 
very neceſſary part of Prudence, to know how to 
apply our Reproof; for an unſeaſonable miſtake of 
this nature may be of very ill conſequence to a 
Man's ſelf, and harden the Perſon he intended to 
reform in the vicious conrſe he was in before, Pa- 
rents d indeed have a right to correct their Children 
upon a double Account; both becauſe the Methods 
of Education, which Nature obliges them to beſtow 
upon their Children, would be to no purpoſe, if 
they had not the Liberty, as they ſee occaſion, to 
uſe them with a little Sharpneſs and Severity; and 
becauſe, out of civil Government, they would have 
an abſolute Sovereignty over them. And though 
in many Commonwealths this Power is reduced to 
a very little compaſs, yet they have ſo much almoſt 
every where leit them, as giveth them leave to cor- 
re& their Children at Diſcretion, for thoſe 
Misbehaviours, which are the Effects rather of the 
levity and imprudence of Youth, than of any inve- 
terate ſettled ill habits of the Mind ; and which more 
diſturb domeſtick Quiet, than the publick Peace. 
And tis as neceſſary, that ſuch as in the Parents 
ſtead have the care of educating young People com- 
mitted to them, as Tutors, Governors, and Ma- 
ſters e, ſhould be allowed the ſame Power; becauſe 
they can never diſcharge their Duties as they ſhould, 
without the moderate uſe of gentle Diſcipline 3, 


Mr. BAR B. NOTE on & IX. 

: Apaleins de Dogm. Plat. p. 61 5. Edit. in uſum Delph. There is more diſquiet and uneaſineſs in the Impunity a Delinquent 
enjoys, than there is in the molt ſevere Puniſhment. Plato de LL. I. g. in the beginning. No Puniſhment appointed by Law is 
intended for an Evil, but only to effect one of theſe two Things, either to make the Offender better, or at leaſt not ſo bad as he 
was. Ariſtot. Eth. ad Nicom. I. 2. c. 2. p. 20. Ed. Pariſ. Puniſhment is a ſort of Phyſick, and Phyſick commonly works by con- 
traries. Alci non. de Doctrin. Platon. c. 32. Tis as neceſſary for an Offender to be puniſh'd, as it is for a ſick Man to apply him- 
ſelf to the Phyſician : For Correction is a ſort of Remedy for a vicious Mind. Tacitus, Ann. iti. c. 54. A debauched, a crazy 
and violent Temper, mult be cooled and kept under by Reſtraints as ſtrong as the force of its Luſts. Plato in Critias, in the 
beginning. The proper Puniſhment for one that tranſgreſſeth out of Neglizence, is that which makes him cautious. 


Mr. BAR B. NOTES on & X. 

1 Tpcrat. de Permutatione, p. 539. Edit. Pariſ. Lactantius Div. Inſt. J. 4. c. 23. When Criſpus in Tacitus, Hi/ J. 2. c. 10. 

towards the end, Condemn'd Fauſtus, tho he himſelf had been employ'd and rewarded for bringing in Accuſations of the kind before, 

"tis ſaid, That Puniſhment of the Crime did not grieve Fauſtus ſo much, as it did that ſuch a one ſhould inflict it. Arnobius 

adv, Gentes, L. 1. It is a great Injuſtice in you, to make that Criminal in us, which you do your ſelves; or to allow your ſelves 
in the Practice of thoſe things, which you ſtrictly forbid to others. 

z 9. Curtius, l. 3. c. 12. n. 16. ſpeaking of Hepheſtion, No one could take that Liberty to reprove the King which he did, 
which yet he was;ſo tender of uſing, that the King ſeem'd rather to allow him in it, than he to aſſume it. Cic. Off. I. 1. c. 17. 
Advice, Perſuaſion, Exhortation, Conſolation, and ſometimes Reproof, are particularly uſed in Friendſhip. Ham. Iliad. L. 11. 
v. 792. Al NN e eie fir i And to this we may refer that of Muſonius Rufus in Tacitus, Hiſt. I. 3. c. 81. 

3 SENECade Ira, J. 2. c. 27. The Corrections of Parents and Maſters muſt be look'd upon to be of the ſame nature with Cutting 
and Abſtinence, and other ſevere Methods of Cure, which do us good when they hurt us. What Power other Relations have 
over others in this Caſe, may be ſeen L. 9. t. 5. C. de Emendatione propinquorum. PLATO de LL. I. 7. p. 893. A. gerrees, 
that in his Commonwealth, Since young People are as intractable as the wildeſt of Beaſts, thoſe Children that were Free ſhould 
be ſubject only to the Correction of thoſe that had the Charge of their Education. But that any Freeman ſhould have the Li- 
berty to chaſtiſe any Slave, whether Boy, Maſter, or Tutor, if he took him in any Fault. Aenopb. de Repub. Lacedzmon. 
Lycurgus made aLaw, That no Man ſhould command his own, or another Man's Children, to do any thing but what was juſt. 
And that if a Child ſhould be beaten by another, and complain of it to his Father, it ſhould be thought mean and irreputable, if the 
Father did not Correct him again. But what, Xenophon /ays, I. 5. ei daga. (That, if I firike any Man for his own good, 
I own I deſerve to be puniſh'd, but then it muſt be ſo as Parents are puniſh'd by their Children, or Maſters by their Scholars: 
For thus Phyſicians are allow'd to cut and burn their Patients, when it is in order to their Cure) was only to excuſe that ſeverity 
and moroſeneſs of humour that was objery'd in him. But what may be lawful for a General or a Commander to do, is not therefore 
laroful for every one elſe. 


a L. 2. c. 20. ſ. 7. 
d V. L. 47. t. 10.1. 7. ſ. 3. D. de Injuriiss Libanius Declam. 20. 


c Thid. Act. 1. Sc. 1. v. 23, Ec. 
c. 6. 


But 


b Vid. Terent. Heautontimor. Act. 1. Sc. 1. v. 24, Cc. 
e See Mr. Moodt's Treatiſe ad Legem Aquiliam, 
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Bur this ſort of Puniſhment, Grotius ſays, ought 
never to proceed ſo far as Death; ſince tis very ab- 
ſurd to hope to reform a Man by throwing him in- 


to a Condition, in which tis impoſſible for him to 


expreſs any amendment: though tis the Opinion 
of ſome, that when a Man is grown incorrigibly 
vicious, 'tis juſt and reaſonable to deprive him of 
Life; eſpecially ſince ſuch ſort of Perſons are gene- 
rally very bad Neighbours to others. So Seneca 
ſays, © That Death is the beſt Remedy for an in- 
© corrigible Diſpoſition ; and that tis the ſafeſt 
* way for him to leave the World, who is never 
© like to be Maſter of himſelf in it . And Plato 
ſays, © That a wicked Man had better not live, 
© fince he is under a Neceſſity of living ill.” Sul- 
pitius Aſper, in Tacitus, gave this Reaſon for his 
engaging in the Conſpiracy againſt Nero, that it 
was impoſſible for him to ſtop his Cruelties otherwiſe ; 
or as Suetonius telleth the Story in his Life of Nero, 
ſome of the Conſpirators charg d all the guilt of the 
Plos upon Nero himſelf; as if they could not have 
better expreſs'd the reſpect they had for him, than by 
killing him, after he had diſhonour d himſelf by ſuch 
variety of Wickedneſs *. Yet Charity ſhould perſuade 
us not to be too eaſily prevail'd upon to give any 
Man over for deſperate. But this fort of Puniſh- 
ment may alſo promote the good of others. For 'tis 
certainly ſufficient Caution to others, when a Man 
reforms upon the ſenſe of the ſeverity of his Puniſh- 
ment; and when an incorrigible Perſon ſuffers 
Death, greater Security cannot be given that he 
will never create freſh Diſturbances. And that 


none but ſuch incorrigible Perſons ſhould ſuffer | 


Death, may perhaps be well enough admitted, in 
Crimes of a lower rank, and leſs malignity; but 
Crimes of a deeper ſtain muſt not be allowed the 
ſame Privilege. For ſince no Man is to be declar- 
ed incorrigible, till he hath been frequently guilty 
of the ſame Fault, it would be bur little for the ad- 
vantage of the Commonwealth, to defer the puniſh- 
ment of a Criminal, till he had frequently repeated 
perhaps the worſt of Villanies. 

XI. Another end of Puniſhment is his good, 
whoſe Intereſt it was the Criminal ſhould not have 
offended, or who ſuffer d by the other's Offence ; 
that he may not for the future be in danger of 
the like injury from him, or any one elſe 2. 
And this is to be obtained theſe three ways: 
Firſt, by the Death of the Criminal; or Secondly, 
if he be allowed Life, by depriving him of Power 
to hurt; as by keeping him in Cuſtody, taking 


a * 


bis Arms, and other Inſtruments of Miſchicf from 
him, ſecuring him in ſome diſtant place, and the 
like: or elſe Thirdly, by obliging him to learn, 
at his own Peril, not to incur further guilt, or 
oftend any more ; which falls in with the amend- 


ment, I before treated of. But now there can be 


no effectual way to ſecure the Party injured from 
ſuffering the like from other Hands, but by ſuch a 
Puniſhment, as ſhall be publick, conſpicuous, and 
make the Criminal an Example. And for this rea- 
ſon Malefactors are ſeldom executed in Priſon, but 
in places of common reſort, and with ſuch fright- 
ful Solemnity, as may ſtrike Terror into the Multi- 
tude. And this is an end ſo natural to Puniſhment, 
that when, in heat of Paſſion and Revenge, a Man 
thinks he hath had ſufficient Satisfaction from the 
Perſon that had abuſed him, *tis uſual to add, as 
you like this, provoke me another time. But however, 
the Sovereign only has juſt power to infli& this 
Puniſhment : Though Legiſlators in ſeveral Com- 
monwealths, in compliance with the fierce and ob- 
ſtinate Tempers of their People, have made ſeveral 
Allowances and Indulgences to that ill natur d Paſ- 
fon, which urges Men to proſecute their own Re- 
ſentments, and do themſelves Juſtice. The Reven- 
ger of Blood in the divine Law ſeemeth to have been 
eſtabliſh'd by ſuch an allowance Þ; except we ra- 


ther think this to have been ſome remainder of the 


State of Nature. And ſome think they diſcover 4 
Cuſtom like this in Homer, in that Paſſage which 
relates to Theoclimenus. Indeed, I think the Law 


Euripides mentions, can hardly be explain'd in any 


other ſenſe ©, pryaiar” wot, avlamxreivard? wal 
that is, hey made Satisfaftion by Baniſhment, and did 
not kill one another; implying that the old Cuſtom 
of private Revenge was abrogated; to prevent rhe 
danger of its going too far; which, in Puniſhments 
inflicted by the Magiſtrates, there is no fear of, It 
appears indeed from Homer, that it was uſual to 
buy oft the Baniſhment, by paying a pecuniary 
Mul& to the next of Kin to the Party kill'd 4. 
And at this Day, in Morocco, tis permitted the 
Kindred of the murther'd Perſon, either to compoſe 
all difference by an agreement with the Murtherer, 
or to diſpatch him without formal Proceſs, if pub- 
lick Juſtice hath not apprehended him before ; be- 
cauſe it is there taken for a ſettled Rule, that Re- 
venge 1s no Sin. And Tacitus, in his Account ef 
the Germans, C. 21. tells us, That the Father, or the 
next of Kin, are under a neceſſity of engaging in the 
quarrel ; but the difficulty of an Accommodation (ſaith 


4 Seneca de Irà, I. 1. c. 16. in the beginning. You are now grown incurably Wicked, and are perpetually adding one Crime 
to another; you no longer give your ſelf the trouble to bring Excuſes (which ill Men are ſeldom without) for your Vices, but 
think the Sin it ſelf reaſon enough for you to fin on. You have ſuch a Thirlt after Wickedneſs, and have indulged, and pleaſed 
your ſelf in it ſo long, that it is impoſſible you ſhould quit it, till you take leave of your ſelf. You will one time or other en- 
deavour to lay violent Hands upon your ſelf. Well; we will be your Friends, and remove that Madneſs from you, which fo 
diſorders you; and fince you are ſo deeply engaged in your own and other Mens Puniſhments, will ſhew you all the good 
that is now left for you, and that is, Death. Senec. de Benef. J. 7. c. 20. Plato in Gorgia, p. 349. B. Tacitus Ann. xv. c. 53. 

S Sueton. Nero, c. 36. Famblicus in Protrept. c. 2. As it is fafer to apply Cauſticks to a Swelling, than leave it to it ſelf; ſo 
tis better for a wicked Man to die than live, Raſar. Perfic. e. 1. When a Man is never Innocent but in his Sleep, 'tis better 
he ſhould die than live, as PLaTo will have it, 4e LL. I. 9. p. 928. D. 


2 See Grot. B. 20. c. 2. 1. 8. b Numb. xxxv. Deut. xix. Vide Selen de J. N. & G. ſec. Hebr. I. 4. c. 2. Gretins 
upon Exod. xxi. 12. Add Rochefort Deſcr. Antill. p. 2. c. 19. Homer. Odyſſ. & v. 276. s Euripid. Oreſtes, v. 512. 
4 Homer. Iliad. 9. v. 628, Vid. Apoll. Rhod. Argonaut. I. 1. v. go. 
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he) is not great, for tis uſual to expiate a Murder, 
by a Preſent of a certain number of Sheep, and 
other Cattle, and then all of the Family will be fully 
ſatisfied '. a a 

XII. The third end of Puniſhment is the good of 
all indifferently; the Severity of the Puniſhment be- 
ing ſufficient Caution for every Man's Security *. 
The deſign of which ſort of Puniſhment is, either 
to prevent Malefactors that have done Injuries 
to ſome, from doing the like to others; an effect 
to be obtain d, either by putting them to death, 
by confining or diſabling them in ſuch manner, as 
ſhall deprive them of the Power of doing harm *, 
or by the rigour of the Puniſhment, overcoming 
their Inclinations to tranſgreſs: or elſe to better o- 


thers, that might be encouraged by the impunity of 


Delinquents, from hurting and diſquieting their 
Neighbours. And this may be effected by publick 
Executions, or as they are uſually call'd, publick 
Examples, at the ſight of which others are to take 
warning. And the more publick the Puniſh- 
ment is, the greater effect it is like to have in re- 
forming others. The Lacedemonians had a Cuſtom 
contrary to the reſt of the World, in puniſhing 
their Criminals in the Night *; thinking perhaps 
that the darkneſs added ſomething to the Terror of 
the Puniſhment b. And under this end of Puniſh- 
ment we may compriſe all thoſe Adyantages, which 
reſult ſrom the Support and Preſervation of the 


Authority of the civil Government, among all the 


impudent and violent Invaſions upon the Laws, 
wich ſo frequently diſturb and weaken it. For 


tis the Intereſt of the whole Commonwealth, to 


be concern'd for the preſervation of the ſupreme 
Authority; and as long as that continues entire, 
the molt profiigate Criminals may be kept under 
reſtraint. Bur beſides theſe ends of Puniſhment I 
have here mention'd, I ſee no neceſſity of allow- 
ing thoſe other Se/den mentions de F. N. & G. I. I. 
c. 4. as the ſati factory, purgatorial, or expiatory, 
or either that the deviation from the Law may in 
ſome meaſure be made up, and the inequality of 
the Action be corrected. The Arguments he pro- 
duces from Scripture, ſeem to relate only to divine 
Juſtice, or the particular Sanctity of the Jewiſ 
Nation. | 


XIII. As to thoſe Exceptions which Grozins © 
adds to this Propoſition, That the Irflition of al 
exemplary Puniſhments ought to be Icdged in the Go- 
verument of every State, it muſt be obſerved; 
that whatever 1s infiicted in certain Places, and 
on certain Perſons, which are not ſubject to any 
determinate Court of Judicature, as for example; 
upon Pirates, muſt be reduced under the right of 
War, which 1s utterly diflerent from the Power of 
puniſhing. For Pirates and Freebooters are com- 
mon Enemies, and every Man may draw his Sword 
againſt them. Tis good Advice indeed which 
Grotins gives afterwards d, that it would be 
the moſt proper method for Merchants and Sea- 
men, before they begin their Voyage, to procure 
Commiſſions tor themſelves from publick Authority 
to take all Pirates, where ever it be their fortune 
to come up with them, that ſo, when they are 
obliged to it, they may engage them, not as by 
their own, but upon the publick Authority. The 
Law mentioned Deuteronomy, Chap. xiji. v. 9. 
dotn not give every private Man right to kill the 
Perſon that would lead him into Idolatry; but 
only to bring him forth to Juſtice, that upon cog- 
nizance of the mattcr, the People ſhould ſtone him. 
But yet, admitting that every private Man had 
Power given him to puniſh one convicted of ſuch 
a Crime, the eſtabliſhment of ſuch a Power by a 
previous Law makes the private Perſon an Inſtru- 
ment of the Government; and what Actions he un- 
dertakes on this account, muſt be look'd upon as 
commanded by publick Authority e. The Action 
of Phineas * tho favour d by God's particular 
approbation, is not an Argument to be inſiſted on; 
for ſuch a Zeal allow'd to any Man indifferently 
at other times would ſoon confound and diſtract 
all civil Order, and give Colour and Prote&ion 
to every one's Raſhneſs and Paſſion 8. The 
Power of Life and Death, which in ſome Common- 
wealths, Maſters of Families have over their Chil- 
dren and Servants, tho' it does not originally flow 
from the Commonwealth, yer under civil Go- 
vernment we may imagine it to be a branch of 
publick Authority, which the Sovereign permits 
Heads of Families to exerciſe over thoſe under their 
Charge. And there is no reaſon to the contrary; 


Mr. Bars. NOTE on & XI. 
r Vid. Diony/. Halicarnafſ. I. 1. p. 68. Edit. Lipſ. Leaving Numitor to inflict the Puniſhments as he pleas'd, becauſe he 
thought it reaſonable, that the Party that was injured ſhould have the Right to puniſh. 


Mr. BAR B. NOTES on G XII. 


3 Vide L. . t. 27. l. 1. C. ad L. Jul. repetund. L. . t. 20. l. 7. C. ad L. Fabiam de Plagiar. 
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: PLaTo de LL. 11. p. 977. B. Criminals are puniſh'd, not becauſe they have offended, for what is done can never de un- 
done; but that for the future the Criminals themſelves, and ſuch as ſee their Crimes puniſh'd, may take warning, and be put 
out of love to Vice. TuLLvus in Livy, I. 1. c. 28. Let others at their Peril, attempt the like afterwards, when I have made 
him an Example to all Mankind.------- And let the World learn, by your Puniſhment, to think thoſe things ſacred which you 
have violated. Liv. I. 1. c. 33. Ancus built a Priſon in the middle of the City, juſt by the Forum, to frighten the growing 
boldneſs of Vice. Add. Agathias, 1. 4. init. Lucian. Phalaris, 1. P. 735. in fin. It would be to no purpoſe to expect any bene- 
fit from any thing, if Malefactors were not perpetually terrified by the fears and expectations of Puniſhments, 

= Gunth. Ligurin. J. 1. v. 527, &c. 

What happier Art could he have us'd Oaflwage 
A haughty Town, and a bold Faction's Rage; 
Than to deprive them of that Wealth, from whence 
The fatal Ills unhappily commence? 
Seditions are by Wealth and Eaſe maintain'd, 
But ſoon by Want and Poverty rechim'd. 


peaking of the Citizens of Utrecht, who had been fined a great Sum of Money by Frederick, for an Inſurrection there. 

| Quintil. Dec/am. 274. When 
Criminals are executed, the moſt publick Places are choſen, where there will be the greateſt Number of Spectators, and fo the 
molt, for the fear of Puniſhment to work upon em. Senec. de Irl, J. 3, c. 19. The more publick the Puniſhments are, the 


Nec melius ſtultæ, furor atque ſuperbia, plebis 
Puniri poterat, quam tanti ut cauſa tumoris 
Eriperentur opes, ut, quos opulentia dudum 
Fecerat elatos, in je revocaret egeſtas. 


greater Effect will they have upon the Reformation of others. 


2 Herodot. Melpom. p. 107. Edit. H. Steph. 


b Comp. Val. Max. I. 2. c. 9. ſ. 3. L. 2. c. 20. f:9. 
e See Grotius upon the Place. £ Numb, xxv. 


4 UBi ſupra, ſ. i. 
s V. Selden de J. N. & G. &c. I. 4. c. 4. | 
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why there may not be a Magiſtrate in every Com- 
monwealth, who in certain Caſes may. be allow'd 
Power to puniſh Criminals extraordinarily, with- 
out any judicial hearing, provided care be taken 


he ſhall not abuſe an Authority of ſo large extent. the reaſon why the Law permitted or commanded 
Thus when the Government ſets a certain pric®- any Man to be the Executioner of the Penalty was, 


upon the Head of a Traytor, the Perſon that kills 
him, is ſuppoſed to do it by publick Authority; for 
altho ſuch a Declaration has not always the force 
of a Command, yet when the Traytor is kill'd upon 
a view of that encouragement, the action may be 
defended as undertaken by publick Allowance and 
Authority 2. Grotius, in his Comment upon Eſther, 
Cap. ix. v. 10. obſerves, That it was an Opinion 
which obtain'd among the Jews, that if any Man 


_ attempted to betray an Iſraelite, or his Eſtate, to the 


Gentiles, or put any publick Aﬀront upon the whole 
Body of their Nation, that it would be no Sin for a 
Jew to kill him, his Eſtate being left his Heirs. 
But the Liberty which the Jews at that Time. took 
in the Execution of their Revenge, does not ſeem to 
be agreeable to the nature of the civil Government. 
There is a Law mention'd in Andocides, Orat. 1. 
That if any Perſon attempted the Subverſion of the 
Democracy at Athens, or if any Perſon, upon the 


diſſolution of the popular form of Government, ſhould 


create any Magiſtrate, he ſhould be pronounced an 
Enemy to the State; and no body that kill d him 


ſhould be puniſhable ; and then follows the Oath 


which all the At henian Tribes engag d in, to kill 
the Perſon that ſhould do ſo. And Valerius inſti- 
tuted a Law at Rome, That no Magiſtrate ſhould 
ever be created, from whom there ſhould lie no ap- 
peal ; and that it ſhould be lawful to kill any Perſon 
that ſhould make ſuch a Magiſtrate. And that 
it ſhould not be capital for any Man that did kill 


im b. And the Panchai are ſaid to have lookt 


upon it as unlawful for their Prieſts to paſs 
the borders of their conſecrated Country; and if 
any Man found them without thoſe Limits, he 
was allowd to kill them e. Here therefore 
we may obſerve, that in theſe, and all other 
Laws of the like nature, upon ſuch evidence of 
the fact, as admits of no ſcruple and diſpute, the 
general Edict has the force of a poſitive Sentence of 
Condemnation ; and the Death of the Perſon that 
follows upon it, ſeems to be authorized by the 


command of the Magiſtrate 4; and if a private 


Man, upon the influence and inſtigation of ſuch a 
Law (ſuppoſing the Reaſons of it be juſt ) 
ſhould kill the Party, he will not only be indemni- 
fied in the civil Court, but may be fairly acquitted 


Mr. Baxs. NOTE on & XIV. 

: Add. Bodinus de Repub. I. 4. c. 7. p. m. 734. Ammianus Marcellinus gives us a very ſtrange Inſtance of Calumny, J. 1 . 
c. 2. The Story he tells is of one Mercurius, whoſe Practice it was, when any Man happen'd to tell his Friend his Dreams, 
(and Dreams in Nature we know uſe to be odd and extravagant) to paint them in the worſt Colours his Malice could give them, 
and then repreſent them to the ſuſpicious Emperor: upon which the Dreamer was Indicted, as guilty of as great and high a 
Miſdemeanour, as if he had actually committed ſome unpardonable Fact. So that when this came to be publickly known, 

— that they would hardly own that they had been aſleep. 
ſome Learned Men were concern'd, that it was not their Fortune to be born among the Atlantæi, where they ſay, no 


Peo 
An 


body Dreams. 


= were ſo far from telling their Dreams before ſtrange 


a Add. C. L. 3. t. 27. Quando liceat unicuique, fine judice ſe vindicare, vel publicam devotionem. L. 1. 
; d Vide Grot. L. 2. c. 20. ſ. 17. 

e, Cc. Cauſ. 33. Qu. 8. Senec. Controv. J. 1. Controv. 4. J. 4. Controv. 24. Xenoph. de Educat. Cyri. I. 3. p. 41. Edit. 
Steph. Valer. Max. I. 6. c. 1.1.13. Bæcler ad Grot. I. 2. c. 1. ſ. 14. Ant. Matibæus de Criminib. ad L. 48. D. r. 5. Grot. 


55. c Diodorus Siculus, I. 1. c. 46. 


in flor. ſparſ. ad Jus Fuftinian. ad L. 48. f. 5. D. J. 22. , 4. ad L. Jul. de Adult. 

P. 2 s Cogitationis pœnam nemo patitur. Vide L. 48. t. 19. l. 18. de Penis. Phils Lib. quod. 

det. pot. inſid. The Origines Furis Civilis by Mr. Gravina, Lib. 3. p. 584. & ſegg. and the Olſervationes Fur. Civil. by 
* Vide Grot. in Flor. ſpar/. ad Lib. 48. t. 8. 1. 14. D. ad I. Cornel. de Sicariis. 


Poteſt. circa facra, c. 3. / 1. 


Mr. Bynckerfpoek, Lib, 3. Chap. 10. 


from ſuch treaſonable Attempts. But the Caſe is 
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by” his own Conſcience, ſo he was not induc'd to 
that action by any private grudge or reſentment, 
but barely by a belief, that by ſuch an action he 
ſhould do good to his Country; and eſpecially, if 


that the Commonwealth was in imminent Danger 


different as to the Blood which is ſpilt upon an 
Indulgence, the Law ſometimes alloweth to a juſt 
| Concern and over violent Paſſion ; which onl 
takes off the civil Puniſhment, but doth not Goal: 
the guilt of the act. Of this nature are the Laws 
which permit Husbands to kill Adulterers and their 
Wives, when they ſurprize them in the A&; for 
human Laws pardon only the violence of a Diſ- 
content conceiv'd upon the moſt ſevere Injuries. 
Though poſſibly it might be a more convenient 
way, to leave ſuch Injuries to be puniſht by the 
Magiſtrate, ſo the Commonwealth might be in no 
danger by the delay of the Revenge e. 

IV. But notwithſtanding, from the ends of 
Puniſhment, and the State of human Nature, 
tis manifeſt, there may be ſome Actions in 
themſelves evil, which yet it wou'd be need- 
leſs, and to no purpoſe for human Juſtice to 
puniſh, Such as are, ft, Acts meerly internal, 
as ſinful Thoughts, evil Inclinations and Defires ; 
though it may afterwards happen, they may (as 
ſuppoſe by a ſubſequent Confeſſion) be diſco- 
ver d f. For fince no Man is injur'd by ſuch 
an internal Motion, no Man can be concern'd 
for the Puniſhment of ir 8. *Tis true indeed, as 
Philo ſaith, That while we entertain, tho' it be only, 
our Imagination, with bad Thoughts, we are guilty 
of thoſe Thoughts : but this holds true with Relation 
only to divine Juſtice, Though Grotius in his | 
Comment upon the 5th of St. Matthew, v. 28. 5 
ſhews from ſeveral Teſtimonies of Heathen Writers, | 
that ſuch Thoughts, from bare Reaſon only, ma 
be proved to be real Sins. But tis a quite dif. 
ferent thing, when the internal Acts are conſidered 
in Conjunction with the external; for the influence 
theſe have upon the Quantity and Quality of our 
Actions, is very conſiderable. And therefore many 
Crimes are puniſh'd, which have yet been ſtopt in 
the Attempt, and fail'd of final Succeſs h. But 
beſides, it would be too rigorous to make every 
Peccadillo ſubject to the ſeverity of human Puniſh- 
ments, ſince, in the preſent ſtate of human Na- 
ture, the greateſt Caution and Intention imaginable, 
is not ſufficient to guard us from a Multitude of 
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Slips and Infirmities. And therefore Themiſtius * z orders of the Mind, which are the Effects of the 


when he had divided Mens Failings into three 
ſorts, viz. Misfortunes, Miſtakes, and criminal 
Actions, very juſtly adds, that a Prince ought to 
pity the firit correct the ſecond, and 'puniſh the 
third b. *Tis ſaid of Alphonſus King of Arragon, 


* That having carefully read over the whole Body 


© of the Portugueze Laws, he highly commended 
© the Wiſdom, and the Order, and Adminiſtra- 


« tion that was obſerved in the Commonwealth; 


* but was as much diſpleaſed to find ſo many 
© particular Laws calculated for the moſt trivial 
4 and minute Caſes ; and to expoſe the ſcrupulous 
cc exactneſs of them, he ask'd the Portuguexe, in 
© way of raillery, How a Man was to be puniſhed 
© that ſet his Foot to the Ground e? Grotius, in his 
2d Book, C. xx. & 19. ſpeaking to this Subject, ſeems 
not to have ſaid what is exactly proper, or true: 
Our ſlips and failings, ſaith he, can hardly be call'd 
ins; becauſe, if we conſider them in the general, 
they are not committed with that liberty, which in 
particular they ſeem to be: for J can t think it is a 
Conſequence, that if it be morally impoſſible, but a 
Man muſt fall into ſome Sins ; therefore ſuch Sins 
of daily Infirmity, or Incurſion, as they are call d, 


. ceaſc to have the nature of Sin. He adds in the ſame 


Chapter, that thoſe Sins do not deſerve puniſhment, 
which neither directly, nor indirectly, bear any re- 
lation to human Society, or other Perſons; for 
that there can be no reaſon, why we ſhould not 
leave ſuch Sins to be puniſhed by G O D Almighty, 
who has the higheſt Wiſdom to know them, the 
greateſt Juſtice to examine them, and the moſt ab- 
ſolute Power to puniſh them; and that therefore tis 
without any proſpe& of Advantage, and conſe- 
quently to no purpoſe for Men to inſtitute ſuch Pu- 
niſhments. Though, I think, it may be very well 
made a Queſtion, whether there be any ſuch Sins 
as thoſe he ſpeaks of, if we except Thoughts before 
they are produced into Action. Beſides, the civil 
Laws deny to ſome Acts the power of producing an 
Action, or exempt them from human Penaltics ; ei- 
ther for publick Peace and Quiet, or upon other 
reaſonable Accounts ; ſometimes it may be ſuppoſ- 
ed that a certain Action would look better, if it 
could not ſeem to have been undertaken upon 
fear of human Puniſhment, ſometimes the matter 
may be too frivolous to give the Judges the trou- 
ble of hearing it; or perhaps be too perplext and 
intricate, to be determin'd; or when the evil is 
grown inveterate, and fo rooted in the Temper of 
the People, that it is not likely to be ſuppreſs d 
without a Convulſion, which might prove fatal to 
the Commonwealth 4; or elſe to prevent an 


unreaſonable Increaſe of Suits at Law ©. In 


fine, it is abſolutely neceſſary, that all thoſe Diſ- 


2 Orat. IX. ad Valentin. Jun. Add. Sanderſon. de Furam. Oblig. Prelee z. ſ. 18. 


common Corruption of Mankind, ſhould be exempt= 
ed from Puniſhment; ſince they are ſo general, that 


dis impoſſible but all civil Government ſhould be 
diſſolv'd, if ſuch Sins ſhould fall under the Scveri- 
2 of human Penalty, before they diſcover them- 


clves by an open Enormity; ſuch as are Avarice, 
Ambition, Inhumanity, Ingratitude, Hypocriſy, En- 
vy, Detraction, Pride, Anger, Diſcord, and the like: 
all which Vices, it was our Saviour's great Deſign, 
by the Holineſs of his Doctrine, to extirpate and 
ſuppreſs. For tis certainly true, as Seneca ſays, 
That if every Man was to be puniſh'd that was 
* of a wicked and depraved Diſpoſition, none 
could be excuſed from Puniſhment f. 

XV. But neither is it always neceſſary that 
ſuch Miſdemeanours, 'as may properly be pu- 
niſhed by the civil Court, ſhould therefore al- 
ways be puniſh'd by it 8; but there may be 
ſometimes room left for Pardon. The Stoicks 
indeed, as Stobæus h repreſents them, were vio- 
lent againſt this Opinion: For a wiſe Man, 
they ſaid, ought never to pardon any Body ; be- 
cauſe the Perſon that pardons muſt ſuppoſe that it 
was not the Offender's Fault that he tranſgreſs d; 
tho' tis certain, that every Man's own natural 
Depravity is tie cauſe of his Tranſgrefſion : And 
theretore tis ſtill true, that Offenders ought not 
to be pardoned. What they meant by this Ar- 
gument ſeems to be this: Either tis a Man's 
own Fault that he offends, or is it not; if it 
be not his Fault, there is no Offence committed, 
ſince every Man tranſgreſſes from his own na- 
tural Depravity, and therefore in this caſe 
there is no need of Pardon; and if it be a 
Man's own Fault, then he can't be admitted 
to Pardon, becauſe Pardon is not to be allowed to 
any wilful Tranſgreſſors. Which Reaſon manifeſt- 
ly begs the thing in diſpute. They add, that a 
good Man is not to be compaſſionate or mercitul; for 
a compaſſionate or merciful Man deprecates and en- 
deavours to alleviate the Puniſhment a Criminal de- 
ſerves, bat every Man ought to have Retribution 
made him, according to his Deſerts. But now, the 
nature of Deſert or Merit is different with reſpect to 
good, and with reſpe& to evil. The good which 
is due to a Man cannot in Juſtice be denied him; 
but the Nature of evil is ſuch (it not intending 
the Benefit of the Perſon that muſt ſuffer it) that 
it is no Injury tp deny it him. They argue fur- 
ther, that a Man cannor be inclinable to Mercy, 
without thinking that the Puniſhments, which the 
Law appoints for Delinquents, are too ſevere ; or 
that the Legiſlator has preſcrib'd Penalties without 
due regard to Fact. But this is till but weak 
Reaſoning. For tis no Contradi&ion, that the 


d Hier Oſorius, J. X. 


© Fulianus in Cæſaribus de Probo. Tis very difficult for a Man to govern an Horſe, or any other Beaſt, and much more 
Men, without indulging them in ſome things they have an Inclination to; as Phyſicians uſually allow their Patiens in little 
Irregularities, that they may be the ſtricter * On of the great and chief Preſcriptions. The great Lord 8 Hñ AFT s- 
BURY, in an imperfect Piece of Mr. Lockes, ſays, <* That in every Perſon, there are two Men, the one Wiſe, and the other a 
Fool; and you muſt allow 'em the Liberty of following their Genius, each in his turn. But if you pretend to have the Wiſe, 
« the Grave, and the Serious one, always fit at the Helm, the Fool will grow ſo uneaſy and troubleſome, that he will diſorder 
« the Wiſe one, and render him incapable of doing any thing : You muſt let the Fool alſo in his turn, have the Freedom to fol- 
<« low his Whims, to play, and divert himſelf according to his own Fancy, if you will have your Affairs go on {moothly and 
ee caſily. d To this purpoſe is Tiberius's Epiſtle about Luxury, Tacitus, Ann. iii. 53. e Add. Seneca 
de Clementia L. 1. c. 22. De Ird, |. 2. c. 31, in fin. Vid. Grot. abi ſupra, ſ. 21. 

h Stob. Serm. XLIV. | 
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Puniſhments preſcrib d by the Law may be juſt, and 


yet may ſometimes be mitigated; for the Law de- 
termines only in general, what Puniſhments are to 
be inflicted on ſuch and ſuch Crimes, without con- 
ſideration of the particular Circumſtances which 


may ſometimes happen; in certain Perſons, in cer- 


tain States and Conditions of the Commonwealth. 
But particular Men are pardoned for certain Rea- 
ſons, which do not take place either in all 
Offenders, or at all Times. Seneca ®, in his 
Book de Clementia, ſays, That Pardon is a Re- 
miſſion of the Puniſhment which is due (pane debits) 
bur that a wiſe Man always doth what he ought to 
do. But here the Miſtake lies in the word due 
(debits) for if it be meant, that Puniſhment is due 
ro Offenders ; that is, that an Offender may be pu- 
niſhed without injury or juſt occaſion of Complaint; 
in this ſenſe it will not follow, that if a Man doth 
not Puniſh an Offender, he doth what he ought not 
to do: For a Man may very juſtly and lawtully do 
many things, which he is not always neceſſarily 
obliged to do. Beſides, as it is a miſtake to (ay, that 
Puniſhment is due to an Offender, meaning by it, 
that there is an inherent Right in the Delinquent 
which the Puniſhment is to ſatisfy (for I think no 
Man ever complain'd that his Puniſhment was 
remitted; except it may be ſaid, that a Man 
may wiſh that ſuch Correction, as might have re- 
claim'd him when he was young, was neglected, 
when' he finds that his childiſh Levities and Faults 
are grown up into bold and manly Vices) ſo tis 
improper to ſay, that a Delinquent ought to ſuffer 
Puniſhment (penam dare) meaning by ir, that he is 
under an Obligation to ſuffer it: the reaſon of 
which I have explained before. Bur it by the 
Word due (debita) it be underſtood, that a wiſe 
Man is obliged to inflict the Puniſhment ; I anſwer, 
firſt, That no Man can be under any ſuch Obliga- 
tion, unleſs the executive Power of the Laws be 
either publickly or privately committed to his Care. 
And, ſecondly, That the Obligation which lies up- 
on the Governors, doth not relate to the Delinquent, 
but to the whole Commonwealth or Society, whoſe 


ſafery they are bound to provide for, and 


eſpecially this way, by puniſhing the Inſolence of 
Offenders; which if they negle& to do, there is no 
Injury done the Criminals, but they have violated 
the. Obligations which they owe to the Common- 


wealth. But tis evident, that the Peace and. 


Safety of the Commonwealth is ſo far from being 
ſubverted, that it is ſometimes ſecured and eſta- 
bliſh'd by granting Pardon, in proper Times and 
Places. | 

XVI. Grotius, 1. ii. c. 20. Sect. 21, 22. ſays, 
That there is room for Pardon even antece- 
dently to the penal Law; but this ought to 
be dexterouſly explain'd, otherwiſe it will ap- 
pear to be but a very vulgar Thought, that 
where there is no Law, there is no Puniſhment, no 


Trangreſſion, or Pardon of Tranſgreſſion. And a 
penal Law is not only a Law, which defines the 
particular ſort of Puniſhment ; but that Law alſo is 
a penal Law, which leaves the Determination of the 


Quality and Quantity of the Puniſhment to the 


Diſcretion of the Judge. Here therefore it mnſt be 
obſerv'd, that in Commonwealths which have no 
written Laws, the Laws of Nature ſerve inſtead of 


civil Laws, and Juſtice is adminiſtred according to 


them; and Perſons tranſgreſſing them are puniſh'd 
at the Pleaſure of the Judge : but even, where the 
civil Laws are written, yet fince it is impoſſible they 
ſhould be ſo expreſs and particular, as to compriſe all 
that variety and compaſs of Action, in which Mens 
Impieties may be diſcover'd; it is neceſſary that Rea- 
ſon and the Law of Nature ſhould ſupply the De- 
tees of the civil Law: and where the expreſs penal 
Sanction is not ſufficient, it muſt be left to the Diſ- 


eretion of the Judge to determine the Penalty b. 


And thus we may underſtand how Puniſhment came 
to take place antecedently to the penal Laws ©. But 
although, in ſuch Commonwealrhs, the Magiſtracy 


hath Power to inflict Puniſhment on Malefactors, 


yet this is no Reaſon why every Malefactor ſhould 
be puniſh'd ; but that muſt depend upon the Con- 
nexion there is between thoſe Ends for which 
Puniſhments were at firſt inſtituted, and the Puniſh- 
ment it ſelf, And therefore, if in a particular 
Caſe, thoſe Ends, upon a moral Eſtimation, do 


not appear to be neceſſary; as ſuppoſe, firſt, tis 


thought moſt adviſable, that ſuch a particular 
Crime ſhould not be divulg d; or, ſecondly, if there 
be other oppoſite Ends of no leſs Utility and Ne- 
ceſſity, as ſuppoſe, the ſame, or a greater Good 
might be obtain'd by omitting the Puniſhment ; 
or, laſtly, if the Ends propoſed by puniſhing, may 
be more conveniently obtain'd ſome other way; 
I can fee no direct Obligation that lies upon the 
civil Court to inflict Puniſhment d. To inſtance 
in the firſt Caſe, we muſt imagine ſome Sin, 


which is not yet age into common Acquain- 


tance, and in conſequence, the publick Impeach- 
ment and Proſecution of which will appear nei- 
ther neceſſary, nor ſafe: for many Mens Obe- 
dience depends more upon their Simplicity and 
Ignorance of Vice, than any real Love they en- 
tertain for Virtue ; and the puniſhing ſuch a Crime, 
ſo new and ſtrange, would not frighten ſo much, 
as ſolicite and . provoke their perverſe Curioſity, 
to make an Experiment upon it too, and to love 
what is forbidden them. For this reaſon, tis 
ſaid, Solon inſtituted no Law againſt Parricide, 


that he might not ſeem by forbidding it, to have 


put People in mind of it © And Busbequius 


tells us, That the Turks ſeldom make Inquiries 


< after ſecret Criminals, for fear they ſhould only 
find Occaſion for Scandal; but that every open 
© Breach of Law they ſeverely puniſh f. An 


Inſtance to the ſecond Caſe may be conceiv'd in a 


a Senec. de Clementia, I. 2. c. 7. in fin. Vid. Ciceron. Orat. pro Muræna, C. 29. 


b Lycurgus contra Leocratem.. It was not through any overſight in the Legiſlators, that the Puniſhments for ſuch Crimes 


happen'd to be omitted; but becauſe in the firſt Times there were no ſuch Actions ever heard of. | 
c And from hence that Paſſage in Cicero may be explain'd, J. 1. in Verrem. c. 42. No Law takes cognizance of the Time 
paſt, except it be in a 175 in its own nature criminal and wicked, fo that if there were no Law in force, it ought never- 


theleſs to be ablolutely avoided. 


4 V. Gratian. Cauſ. 23. Quæſt. 3. c. 18, 24. 


e Apuleius Metamorph. L. 10. p. 319. Edit. in uſum Delph. Tis the ſame thing almoſt, not to be, and not to be known. 


Add. Senec. de Clement. I. 1. c. 23. Busbeg. Ep, z. 


| f Which is almoſt the ſame with the Counſel Mæcenas gave Au- 
guſtus concerning the Impoſition of Puniſhments. Dio. Caſſius, |. 52. 


Criminal 


% k km . 
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Criminal who pleads his own, or his Parents, or 
his Anceſtors Merits to balance his preſent Tranſ- 
greſſion; for it may ſometimes be cqually, or per- 
haps more beneficial to the Commonwealth, to 
reward a brave Action of a particular nature, than 
to puniſh a bad one: and the Expectation of future 
Benefits, as well as the Memory of paſt, may be 
thought ſufficient to expiate the * Crime, For though 
what is once ill done can never be remedied, yet it 
may be atoned for by the brave Actions of the ſame 
| Perſons afterwards, and ſo be honourably forgotten ?. 
An Inſtance in the third Caſe may be taken from 
a Man who is won by good Advice to reform, 
makes a verbal Satisfaction to the Perſon injur'd, 
and giveth Security that there ſhall be no further 
occaſion of Puniſhments to theſe ends, and that 
his Fault ſhall not be of any miſchievous Influence. 
And then Seneca himſelf ſays b, That a wiſe 
* Man will be very ready to pardon a guilty Per- 
« ſon, when his Sorrow for his Fault giveth him 
« promiſing hopes of amendment; and when he 
« perceives he acted not by Principle, but only 
te out of Raſhneſs and Folly ; nor will the Impu- 
e nity ſo given either be dangerous to the Perſon 
© that receives, or to him that gives it.” From all 
which, by the way, it appears how far a Crime 
may be releaſed by Compoſition and Agreement 
with the Accuſer or injured Party; namely, that 
they may ſafely remit and forgive it, ſo far as 
their private Concerns are engaged in it; but that 
no particular Compoſition with them can ſuperſede 
or prejudice the right of the Commonwealth. 
And therefore ſuch agreements between private 
Men may take away the ſecond end of Puniſh- 
ment, but not the third ce. But to this Caſe we 
may rcduce thoſe Misbehaviours which we com- 
monly call Follies of Youth, which any Man of 
candid Temper is willing to pardon; fince, when 
the warmth of that Age is over, Men uſually 


admit of cooler and more ſober Thoughts 4. 
And ſo alſo, when a Man has been injured ©, 
as he thinks the Injury much the leſs, if the in- 
jurious Party confeſs, that it was a raſh and in- 
conſiderate Action; ſo in all ſuch Caſcs he will 
be more inclined to pardon than puniſh f. For 
ſince all ſorts of Puniſhment, and eſpecially the 
more ſevere, ſeem to have ſomething in them, 
which, conſider'd in its ſelf, is, though not re- 
pugnant to Juſlice, yet contrary to that Love and 
Affection, which ſhould be the reſult of the com- 
mon Affinity of Mankind; upon this account 
Reaſon will cafily permit the Puniſhment ſhould 
be ſometimes ſnperſeded. And fo we find Plu- 
tarch reaſoning 8, Why, ſays he, were the 
* Rods and Ax always carried tied and bound up 
* before the Roman Magiſtrates ? unleſs either to 
* ſignify to us, that their Anger ought nor to be 
left looſe and unconfin' d; or elſe that the flow 
* unbinding the Inſtruments of Execution might 
be give them occaſion to demur and delay Sen- 
* tence; and, as it hath ſometimes happen'd, to 
** reverſe the Puniſhment, after it hath been pro- 
* nonnced h? For ſome Vices are curable, o- 
* thers are paſt Remedy; the Rods are to cor- 
* re& thoſe that may be reform'd, and the Ax 
* cut off what there 1s no hopes of amending ”. 
For ſometimes a greater and juſter Charity forces 
Juſtice to inflict the Puniſhment, that the pardon- 
ing one Man might not incommode many others : 
For 'tis but cruel Compaſſion to ſpare one Male- 
factor to the wrong and hazard of a number of 
innocent Perſons j. King James in his Donum 
Regium, |. ii. gives ns this Catalogue of Crimes 
that ought never to be pardoned ; namely, Sor- 
cery, Robbery, Inceſt, Sodomy, Witchcraft, falfifying 
the Coin, Oppreſſion or publick Violence. In theſe 
Caſes I have mentioned, therefore, the Stoicks, 
ſay, A wiſe Man would ſpare, and not pardon k. 


Mr. Bars. NOTE on & XVI. 

1 The Words which our Author here makes uſe of, ſhew that he had in view a Paſſage of Szxeca's, quoted by GroT1vs, 
Sect. 22. Numb. 1. But as that great Man has manifeſtly cited it without Book (for he does not ſo much as mention the Trea- 
tiſe where it is) ſo he entirely changes and perverts the Thought of the S70ick Philolopher, in writing Iajuriam inſtead of Inju- 
ria: And it is ſurprizing, that this over- ſight was not taken notice of by GRonovius, who, before his writing a Comment on 
Grotius de Jure Belli & Pacis, had publiſh'd an Edition of Seneca. The Philoſopher handles this Queſtion, whether we are 
oblig'd to ſhew any acknowledgement of gratitude to a Perſon, who, after he has been ſerviceable to us, does us an Injury? 
And he concludes, that the Injury effaces the former Service or Benefit. Q07do fi guts ſcriptis noſtris alias ſupern? ng 7 ry 
verſus, priores litteras non tollit, jed abſcondit; fic beneficium SUPERVENIENS INjuUR1A adparere non patitur. De Benefic. Lib. vi. 
Cap. vi. in fine. GroT1vs on the contrary, makes him ſay, That the Benefits efface the Injury. But this laſt Maxim will 
be better illuſtrated by the following Paſſage in CrczRo, to which Gronovius refers in his Notes, and which that great 
Orator made uſe of in an Oration in favour of Julius Ceſar ; Si jam wislentior aliqus in re C. Cæſar fuifſet, ſi eum magnitud9 
contentionis, ftudium Gloria, præſtans Animus, excellent nobilitas, aligus impulifſet -----maximis reli, quas poſtea geſſit, oblite- 
randum. Orat. in Vatin. Cap. vi. To which may be added, that Law of the Dige/s, that allows Pardon to a Deſerter, who 
fince his Deſertion has diſcover'd a conſiderable Gang of Robbers, or ſeveral other Deſerters. L. xlix. tit. xvi. de re militari 


Leg. v. Sect. 8. | | 


a N Hiſt. Vandal. I. 2. c. 16. b Seneca de Ira, 1. 1. c. 16. p. 20. Edit. Grenov. e Tacitus, Ann. iii. 
c. 70. There was Reaſon why he ought to be flow in pardoning the Indignities offer'd to himſelf, that he might be cautious 
d Fuvenal, Sat. viii. v. 166, Sc. 
Some Faults of courſe with Childhood end. 


Vid. Ariſtot. Rhee. I. 2. c. 3. init. e Vid. Arrian. 4e Expedit. Alexand. magn. J. 7. f V. Grot. I. 2. c. 20. ſ. 22. 
s Plut. Quæſt. Rom. $2. h Juvenal, Sat. vi. v. 220. Nulla unguam de morte hominis cunctatio longa elt. i Julian. in fin. 
Miſopog. p. 371. Ed. Spanhem. Tis an Encouragement to the growth of Wickedneſs, to ſhew any Favour to Thieves and Villains. 
Appianus Alexand. Mithrid. Bello, p. 250. Ed. H. Steph. There is nothing more ungrateful than a pardon'd Criminal. A 
therefore none ought to be pardon'd, but ſuch as repent of their Wickelneſs. k Gunth. Ligurin. |. 1. v. 478, Sc. 

—— Plus ſepe nocet ſapientia Regis, Exceſs of Mildneſs in indulgent Kings, ; 

Jam rigor: ille nocet paucis, hic incitat omnes More Danger, than the ſtricteſt Rigour brings. 

Dum je ferre ſuos ſperant impune reatus. Some few perhaps may by Injuſtice die, 8 


how he forgave thoſe that injured the Publick. 
AQAuæ dam cum prima reſecantur crimina barba. 


But who can any pleaſing Sin deny, 
Secure of Pardon and Impunity ? 


S$adus Rofar. Perf. c. 8. Tis brave and generous to forgive. But there is no Reaſon we ſhould find a Cure for his Wounds, 


who hath been a publick Enemy. A Man ought to think it an Injury to Mankind to let go a Serpent. To this relates what 
Lepidus ſaid in Tacitus, Ann. 2. when he was againſt dealing ſeverely with the fooliſh Poet; If he be pardon'd, the Common- 


Bur 


wealth will be in no Danger by it; and if he be puniſh'd, his Example will have no Effect, 
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But tis a ridiculous Nicety to refuſe to call that 
a pardoning with the reſt of the World, which 
they themſelves will have to be ſparing ; and ttis 
certainly beneath Men of Senſe to diſpute about 
Words, when the Senſe of the thing is agreed 


upon. | 
| XVII. But after the Eſtabliſhment of the penal 
Law, the Difficulty ſecms to be greater, how the 
Delinquent can be excuſed from Puniſhment 2. 
For there ſeems to be more room left for Pardon, 
where the Penalty is arbitrary, than where tis ex- 
preſly determin d by a Law; and that, not ſo 
much, becauſe tis expected that the Legiſlator 
ſhould act conformably to his own Laws; as be- 
cauſe the Authority of the Laws will be loſt, if 
the due Execution of them is without good reaſon 
neglected; and becauſe the Magiſtrate himſelf 
would ſeem to invite others to tranſgreſs, when the 
hopes of Pardon which he gives the Criminal is 
equal, or greater than the fear of Puniſhment b c. 
Therefore, though the force of human Laws de- 
pends upon the Will of Man, not only as to their 
Original, but alſo s to their Continuance ; yet 
they ought not, but upon very urgent and weighty 
Reaſons, to be alter'd or repeal'd. For this would 
be a breach of the Rules of Prudence in the 
Art of Government. But I don't know whether it 
be not a more dangerous Miſtake, without very 
good Reaſon, to ſuſpend the Execution of a Law 
ill in force, for the ſake of certain Perſons ; 
than utterly to abrogate it: ſince generally, none 
the common grievances of Men ſeem more 
inſupportable than this, that Perſons of equal 
Merit are not uſed with equal Juſtice. But not- 
withſtanding, as the Sovereign may, when he ſees 
ood reaſon for it, repeal an intire poſitive Law ; 
55 he has Power to ſuſpend its Effect, with regard 
to certain Perſons, and certain Crimes, the Law 
in other reſpects being ſtill in force. The Sove- 
reign I ſay ; for ſubordinate Judges are not to make 
or alter Laws, but only to paſs Sentence, accord- 
ing to thoſe already made d. Grotius, in the 
Chapter beforemention d, Sect. 25, 26. diſtin- 
guiſhes the Reaſons of Pardon given after the penal 
Law, into intrinſick and extrinſick. The intrinſick 
Reaſon, according to him, is, when the Puniſh- 
ment would not be unjuſt, as being before lawfully 
enacted and promulg d, but however has the 
Appearance of too much Severity, when ſet in 


Compariſon with the Fact; though I confeſs, 1 


ſhould think, that if the Penalty the Law enforces 
be in eral too ſevere, it would be a wiſer 
Method to correct the Law it ſelf, than to Pardon 
ſome few, and leave others expos'd to the Rigour 
of the Puniſhment. But undoubtedly Judges are 
obliged, upon all rules of Equity, if not entirely 
to remit, art leaſt to mitigate the Puniſhment, when 
they find, in certain particular Facts, a Concur- 
rence of Circumſtances, that alleviate the Crime, 


a Vid. Grot. J. 2. c. 20. 1. 24. 


d See above in B. 1. 
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as to the Quantity and Quality the Law ſuppoſes. 


In which Caſes the Fact it ſelf hath the intrinſick 


Grougds, though not of Pardon, yet of ſome 
Mitigation of the Penalty adherent to it. And 


therefore, I am of Opinion, twould be much 


more proper, to allow of no other but the external 
Cauſes of relaxing Puniſhment ; ſuch as the former 
Deſerts of the Criminal himſelf, the Merits of his 
Family, or Relations, or ſome other commendable 
Action or Thing; or laſtly, the Hopes that the 
Delinquent ' may make amends for his Fault by 
many good Actions afterward. And therefore, 
Tully faith e, That a Man that petitions for Par- 
don, ſhould firſt of all put the Judges in remem- 
brance, what good things he hath formerly done, and 
ſhew how they overbalance the Guilt of his preſent 
Crime ; and that, in ſhort, he has been the Cauſe of 
more Good, than Evil: And then, ſaith he, in the 
next place, he ſhould recount the good Actions 
of his Family, whatever he thinks proper to be 
infiſted on, and then he is to prove that he 
did not commit the Fact either out of Malice, or 
Cruelty, but out of Raſhneſs, or from ſome other 
Perſon's Inſtigation, or upon any other credita- 
ble or honourable Cauſe, which engag d him in 
it; and after all make what Promiſes, and 
give what Aſſurance he is able, that the Seiſe 
of his Crime, and the Lenity of the Judges in 
pardoning him, ſhall have ſuch an Influence upon 
him for the future, as ſhall entirely reſtrain him 
from ever attempting the like again. And thus 
it hath been uſual to Pardon ſome Criminals, upon 
the Deſert and Merit of their Anceſtors, or at the 
requeſt of Men in favour. *Tis related of the 
Emperor Hadrian, that he alleviated the Puniſh- 
ment of Criminals, according to the number of 
Children they had f. And ſome have been ac- 
quitted, becauſe they happen'd to be the laſt of 
noble and illuſtrious Families. Phryne, an Athenian 
Courtiſan, when ſhe was tried for her Life, was 
brought off by the Art of Lyfas the Orator 8, 
who took off her upper Garment, and expos'd 
her naked Breaſt to the Court. And M. Antony the 
Roman Orator, brought off M. Aquilius, when he 
was plainly convicted of Bribery, by the like Art. 
For bringing him in publick View into the Court, 
at the Cloſe of his Defence he open'd his Bo- 


ſom, and ſhewd the People the honourable 
' Wounds he had receiv'd there h. 


Polydore Virgil 
relates it, as a Cuſtom which obtain'd formerly 
in England, that no Criminals, except ſuch as were 
convicted of Treaſon, ſuffer'd Death, but were 
condemned only to perpetual Impriſonment, if they 
could but read i. And theſe Reaſons will ap- 
pear more Satisfactory, if upon Examination of 
the Fact, it ſeems to be particularly exempted 
from the Reaſon of the Law. The general Reaſon 
indeed, for the Obſervation of every Law, is the 
Authority and Will of the ſovereign Legiſlator ; 


. © Arnob l. 7. The Number of Criminals 


certainly increaſeth, according to the Hopes they have of buying off their Crimes; and Men are leſs ſcrupulous of offending, 


when they ſee the Favour of a Pardon is eaſily purchas'd. 


4 Lyfias ii. Orat. 13. c. 3. in Alcibiad. Themiſtius, Orat. 9. 


de Humanitate Theodofii. There is a great difference between the Power and the Duty of a Prince, and a Judge; the latter is 


to be directed by the Laws, the former may amend and alter them, alleviate and ſoften their Rigour and 


everity ; as being 


himſelf a living Law, L. 40. f. 9. J. 12. / 1. gui, & a guibus manumifſ. & L. 49. t. 8.1. 1.1. 2. D. gue ſentent. ſine Appellat. 


reſcind. e Cic. de Invent. |. 2. c. 3 5. 
was Hyperides and not Lyſas, V. Athen. I. 13. 
Auel. 26. | | 


f Vid. Xiphilin. Epit. Dion. Vid. Liv. L. 8. c. 35. 
h Herodot. Thali, p. 112. Ed. H. Steph. 


s The Orator 
i Polyd. Virg. Hiſt. 


which 


Ju a | 1 
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which, when there appears no other Reaſon, 1s 


Reaſon ſufficicat ; but the particular is either ſome. 


Benefit likely to accrue to the Commonwealth, 
or ſome Inconvenience which may be avoided, 
by the Obſervation of the Law ; as for Example, 
let us imagine ſome place where ſumptuary Laws 
are in force; the general Reaſon of theſe Laws is 
the Will of the Legiſlator; the particular, that the 
Eſtates of the private Subjects may not be waſted 
or ſquandered away by extravagant and unneceſ- 
ſary Charges; and in this Inſtance, though the 
general Reaſon of the Law may be enough to ſup- 
port the Authority of it; yet when the particular 
Reaſon of it ceaſes, the Puniſhment may juſtly be 
remitted with greater Eaſe, and leſs Diſcredit to 
the Authority of the Law ; as for Example, in 
this Caſe, if we ſuppoſe the Offender in ſuch plen- 
tiful Circumſtances, as to be out of Danger of 
being reduced to Poverty by the Vanity and La- 
viſhneſs of his Expences. Rigid Governments in- 
deed will hardly bear Negle& in the Execution 
of their Laws or Commands, only becauſe the par- 
| ticular Reaſon of them is ceas d. As tis ſaid, Cam- 
byſes was very well pleas'd that Cræſus was ſaved, 
but yet put the Perſons to Death that ſpared 
him, for their Remiſneſs in Executing his Com- 
mands, Again, it may be a reaſonable Plea for 
Pardon, either when a Man is intangled in a Crime 
through Ignorance, though perhaps not ſuch an 
Ignorance as wholly diſchargeth the Fault, but ſuch 
as might proceed from Remiſneſs or Negligence; or 
if he were taken with any ſudden Weakneſs or 
Diſorder of Mind, which could not be eaſily pre- 
vented or overcome. Under the firſt of theſe we 
may place the Misfortune of Charondas, in Diod. 
Siculus, who came through Inadvertency with a 
Sword on into a Publick Aſſembly, contrary to 
a Law he himſelf had made; and therefore I 
think he had no Reaſon, 
lay violent hands upon himſelf =. There is an- 
other Story in the ſame Author, of Diocles the 
Syracufian b, who inſtituted a Law, by which it 
was made Death for any Man to be ſeen arm'd 
in the Forum, without any Allowances to be made 
for Inadvertency, or any other Circumſtances ; and 
yet he, upon the news that the Enemy had made 
an Incurſion into his Territories, arm'd himſelf, and 


hearing that there was a Sedition rais'd in the 


Forum, went thither with his Sword on ; bur 
being told of it by a private Perſon, kill'd himſelf 
with it. But indeed there was no Pity due to 
him, becauſe in his Law he had cut off all Ex- 
ceptions of Inadvertency, or any other Circum- 


a V. Diodor. Sicul. l. 12. c. 19. b L. 13. 


ſtances of the like nature. 


Deſtruction of it. 


that Account, to 


| Neither is what has 
been ſaid of this Point, in the leaſt refuted by all 
that tedious Diſpute of Matt bæus, de Criminibus ad 
L. 48. Tit. 19. c. 5. D. To what has been already 
ſaid it muſt be added, That as the meaſures of Pu- 
niſhment in human Judicature muſt be taken by the 
Advantages of the Commonwealth; ſo the ſame 
Rule may make it neceſſary to admit Criminals 
to Pardon upon account of their Numbers, For 
tho in general tis no Excuſe to plead, that 
there were others guilty of the ſame Crimes d; 
yet every wiſe Government ought to take care that 
Juſtice, which is intended for the Preſcrvation of 
human Society, ſhould not prove the Ruin and 


7 


Cantius ingentes morbos, & proxima cordi 
Ulcera Paunie tractat ſolertia curæ, 
Parcendoque ſecat; ferro ne Jongius acto, 
Irrevocandus eat ſectis vitalibus error. 


The skilful Surgeon all his Care applies, 

When nigh the Heart the burning Ulcer lies; 
With gentleſt Touch he tries th' affected Part, 
And probes the throbbing Wound with cautious Art, 
Nor wide th Inciſion makes, but ſpares th' Unſound, 
For fear the Vitals ſuffer by the Wound ef. 


And therefore tis a very good Character of a 
Prince, Ovid gives us, L. i. de Ponto 8, the He re- 
forms more Vices by threatning Puniſhment, than by 
Puniſhment it ſelf. Beſides, tis frequently neceſ- 
ſary either to ſoften the rigour of ſome Laws, or 
elſe ſuffer them to grow out of uſe. So Tacitus 
ſaith, Ann. I. iii. bh, That it was propos'd to re- 
form the Law called Papia Poppæa, becauſe the 
Number of Perſons obnoxious increas d, and every 
“Family lay at Mercy, ready to be ruin'd upon 
the Suggeſtion of the Informers; and becauſe, 
© as he ſaith afterwards, the Informers had adyan- 
© ced themſelves ſo far, that they had prevail'd 
© not only in the City, but alſo over all Zahy, and 
© over every Citizen they could find any where 
© elſe; ſo that many were already ruin'd, and 
© almoſt every one was under the ſame Appre- 
& henfions. And thus Tiberius, in his Letter to 
the Senate i, tells them, that he thought it a 
more proper Method to paſs by the head-ftrong over- 
grown Vices, than by attempting to correct them, 
to diſcover only what Crimes they had not Strength 
enough to maſter ; that it would be beſt zo reform 
them firſt in themſelves, and then to be content to 
wait till Shame had corrected them in the Nol ility, 
Neceſſity in the Poor, and the Rich ſhould grow weary © 


Vid. Iſocrat. /audat. Buſirid. circa fin. p. 397. 


33- : 
4 Que fit auctoritas ejus, qui je alterius facto, non ſuo, defendat ? Cicer, Orat. in Vatin. C. 6. p. 243. Ed. Græv. 


e Claudianus de Bello Getico, v. 138, Cc. 


Dumg; nimis jam putrida membra recidit, 
Exceſſit medicina modum, gimiumg; ſecuta eft, 
Qua morbi duxere, manus : periere nocentes, 


Sed cum jam ſoli poſſent ſuperefſe nocentes. 


Tot ſimul infeſto juvenes occumbere leto, 

Sæ pe fames, pelagiqz furor, ſubiteg; ruinæ, 
Aut cœli terregq; lues, aut bellica clades 

Nunguam Pena fuit.--------Ib. v. 198. 


Senec. de Ira, I. 2. c. 10. There is a Neceſlity of _— when the whole Army deſerts. 
h C. 25. 28. 


Multa metu pœna, pœna qui pauca, coercet. 


f Lucanus Pharſal. I. 2. v. 141, Ce. 


While he, the ſound, freed from th' infected part, 
With diligence ſevere, and barbarous Art, 

The weaken'd Body fank beneath the Smart. 

The Guilty only were of Life depriv'd, 

But when the Guilty only had ſurviy'd. 


8 


In Plagues and Famines, and relentleſs Seas, 


By Earthquakes, and by common Enemies, 
Rome oft her nobleſt Lives in numbers ſpent ; 
But ne'er before gave up to Puniſhment, 


1 Epiſt. 2. v. 127, 


of 


1 Tacit. Ann. l. 3. c. 54. 


of them. For Men were not made for Puniſhment, 
but Puniſhment for Men. And therefore, if they 
who have the right to inflaft Pugiſhment are under 
Apprehenſions of imminent Danger upon the in- 
fiction of it, they can be no more oblig d to puniſh, 
than a Man is to lay violent Hands upon him- 
{clf. In a Ship, if a Pilot ſhould commit a Crime, 
when no Body but he underſtands the Manage- 
ment of the Veſſel, tis plain that the Man that 
would do juſtice upon him muſt unavoidably 
ſhipwrack himſelf, and all the reſt of the Paſſen- 
gers. And fo alſo the Magiſtrate may lawfully 
wink at ſome Crimes, the Puniſhment of which 
| would be of dangerous Conſequence to the Com- 
monwealth ; and eſpecially, when the Perſons 
uilty are neceſlary to the common Safety and Pre- 
3 Though the Magiſtrate ought never to 
make any direct Agreement for the Permiſſion of 
Vice, much leſs make publick Gain by it 2. In 
Italy Pardons are ſometimes publickly promis d to 
any of the Banditti, that ſhall bring with him the 
Head of another of the ſame Gang. (Tho Harry 
Stephens b ſeems to have diſapproved that Cuſtom, 
and ſays, that the reaſon of it might appear agree- 
able enough in an Ariſtotle or a Plato, but could 
never become a Chriſtian.) Upon ſuch a Promiſe 
that the Villains might have a J:alouſy of one an- 
other, and be hinder'd from uniting into Bodies, 
and from doing ſo much miſchief as otherwiſe to 
the Commonwealth. (Sir Thomas Moor was of a 
contrary Opinion in his Crop. I. 2.) d 

XVIII. I ſhall in the next place enquire 
into the Method of rating Penalties, or what 
Meaſure of Puniſhment it is reaſonable to 
allot. to particular Crimes. And here beſides 
what I have before © ſaid concerning the quan- 
tity of Actions, tis obvious to obſerve, that 
in civil Courts the meaſures of criminal Acti- 
ons are taken chiefly, firſt, from the Object 
they are concern d in: and ſecondly, as their Ma- 
lignity doth more or leſs harm to the Com- 
monwealth ; and thirdly, from the Intention 
and Malice of the Delinquent, which may 
be diſcovered by variety of Circumſtances. 
The greater therefore and more noble the Ob- 
je& injured, is, the greater and more criminal 
is the Fact eſteem d. As therefore, as of all 
Objects, God Almighty is the greateſt and moſt 
excellent, ſo. any Action which tends to his 
Diſhonour, is of all others the moſt wicked and 
deteſtable. And as the Obedience and Reverence 
due to him, which conſiſts chiefly in the Actions of 
our Minds, ought to influence and govern our 
whole Lives; ſo (as he himſelf has diſcover'd his 
Pleaſure) thoſe Actions by which we expreſs our 
external Reverence to him may be ſuperſeded, 
when they come in Competition with thoſe, 
which deſign any extraordinary benefit to Man- 
kind, or to avert any great Evil from them, 
where there is danger in the delay. Lule xiv. 
v. 5. The Actions next in remove from theſe, are 
ſuch as affect the whole Body of Mankind; and 
then ſuch as diſturb the publick order of the Com- 


third Tome of the Collection, publiſh'd in 1700. 
4 Sec Grot. B. 2. c. 20. ſ. 30. | 
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monwealth. Afterwards follow thoſe criminal 
Actions, that affect only particular Men; and 


under this Rank, the civil Court ſets thoſe fore- 
moſt, that ſtrike at Life, the Foundation of all 


our temporal Happineſs; and next ſuch as concern 
the Members, not vital, but without which Life it 
ſelf would be an uneaſy Burden and which 
ws be valued according to the dignity of their 
ul d. 
thoſe, that diſorder the quiet and honour of private 


Families; the Foundation of which is Matrimony 


(though Philo the Jew, in his Book de Decalogo & 
de Special. Leg. places the Command againſt Adul- 
tery, before that againſt Murther) and in the next 
place, we may rank thoſe that rob us of, or deny 


us thoſe Bleſſings, which make up the Neceſſaries 


and Conveniencies of Life ; and that either dire&ly 
or indirectly, by depriving us of them out of wick- 
ed deſign. And in the laſt place, we may reckon 
ſuch as deprive us of our Reputation, or civil Cha- 
racer and Eſteem, In the particulars of theſe 
Crimes, ſuch are of the firſt Rank, which have 
reach'd to the greateſt height of a conſummate 
perpetration. The Inferior are thoſe that termi- 
nate in ſome Acts, and are not arrived at their 
full growth. And in theſe the Degrees of Ma- 
lignity differ according to the pitch they have ar- 
rived at. And here we may obſerve, that natu- 
rally, a Deſign and Inclination to tranſgreſs, in a- 
ny particular Act, muſt not be conſider d under 
the ſame Degree of Enormity, with the Fact it {elf 
actually finiſhed ; becauſe Evil preſents it (elf to 
the Mind under more odious and difſagreeable 
Colours, when we come to cloſe with the Commi(- 
ſion of it; and conſequently a Man muſt have 
greater Obſtinacy and Reſolution to overcome it, 
than when it lies, as it were, at a Diſtance, and 
he hath but newly entertain'd the thoughts of the 
Attempt. When therefore we ſay the Vill is the 
Jame with the Deed, we muſt underſtand, that this 
is meant only of ſuch an Act of the Will which is 
united with the utmoſt Endeavour, ſo that no 
new Operation of the Will intervene between this 
and the Event of the Crime, though the ſucceſs of 
the Action fail; as ſuppoſe a Man takes aim at an- 
other to ſhoot him, tho he ſhould miſs his Mark ©. 
And therefore Sir Thomas Moor, Eutop. I. ii. 
faith, That there is no leſs Danger in having 
* attempted any one's Chaſtity, than in havin 

actually violated ir. For in every 3 
Action a ſettled and determinate endeavour, 
zs equal to the Deed. For tis not reaſonable, 
* that that Man ſhould have any allowance made 
© him for what was wanting to the completion of 
© his Action; ſince twas far enough from his intent 


* that any ſuch defect ſhould happen. But 


the generality of ſuch kind of Evils are rated 
higher or lower, according to the Diſparity of the 
Subjects they happen to light upon, as to their 
State and Condition, Happineſs or Infelicity, Age, 
Time, or Neceſſity, or any particular Paſſion or Af- 
fection, that might byaſs to ſome particular Good, or 
give an Averſion to ſome ſpecies of Evil. Neither 


a See 2 Pet. ii. 15. One might here put the Queſtion, whether Magiſtrates may hire and command private Perſons, to turn 
Informers, as was practisd by the antient Romans, atleaſt in reference to ſome certain Sorts of Crimes? Conſult Huber. de 
Jure civil. Lib. 3. Sect. 2. Cap. 4. Sect. 27. and Mr. Hertius's Diſſertation, de Hærede occifi vindice, cap. 4. Sect. 3. in the 


b Apolog. pro Herodot. c. 18, © B. 1. e. 8. 


muſt 


The next Claſs of criminal Actions are 
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Anger 


muſt we only barely conſider, what are the direct 
and immediate Conſequences of any Action, but 
alſo what elſe may probably enſue; as in Fire, 
and Inundations, the Miſeries and Deaths of a 
number of unfortunate People, are always to 
be conſider d a: And therefore the Chineſe make 
it Death, for any Man to be the occaſion of the 


breaking out of Fire, tho it were only by his neg- 


lect. 

XIX. The intenſeneſs or remiſneſs of the Will 
and Inclination are to be meaſured principally by 
the Cauſes and Motives, which engage Men in 
Sin b. There is hardly any Man wicked, with- 
out cauſe or deſign ©; for if a Man be in love 
with Vice, purely for its own Sake, and Sin only 
out of Vanity and Affectation, or has no other 
reaſon to give for his Vices, than that they are un- 
accountable and incredible d, he muſt certainly be 
arriv'd at the higheſt pitch tis poſſible for human 
Impiety and Impudence to reach. And therefore, 
we never find any Malefactor ſo confident, but he 
will either deny the Fact, or pretend ſome plauſible 
reaſon for excuſe, and extenuate it from ſome pretence 
of Nature . *Tis certain, the greateſt part of 
the World are perſuaded into'Sin by their Paſſions. 
Some of theſe preſs us with a ſort of Violence, to 
eſcape preſent or imminent Evil. And tis rea- 
ſonable theſe ſhould be allowed to excuſe or ex- 
tenuate the Crime. And therefore ſuch Crimes as 
are the Effects of the fear of Death, Impriſon- 
ment, or any great Diſcontent, Pain, or Paſſion, 
or of extream Poverty, are always look d upon to 
be excuſable. The wiſe Hebrew pronounces, That 


the Thief, whoſe mean Circumſtances tempt him 


to Steal, is a more excuſable Criminal than the 
Adulterer. So Theft, in caſe of Hunger, is a leſs 
Crime, than the ſame, when it is the effect of un- 
meaſurable Avarice ; and Perjury upon fear of 
Death is more excuſable, than only upon the view 
of Gain, or to betray a Truſt. And thus, as 
the Author ad Herennium ſpeaks, B. 2. f. Tis a 
greater Crime to debauch a Woman of Quality, 
than commit Sacrilege ; becauſe tis poſſible Extre- 
mity may force a Man upcn the one, but the other 
can be the effect only of ungovernable Luft 8. 
And therefore Bawds that live by encouraging 
and ſupplying the Luſts of others, deſerve more 
ſevere Puniſhment, than any Man that purſues on- 
ly his own Pleaſure. It is the Opinion of the 
Emperor Antoninus b, That thoſe Crimes which 
ives occaſion to, are more excuſable 
than thoſe that ariſe from Luſt. For, ſaith he, 


* 
1 
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4 Man that yields to the Paſſion of Anger, ſeems 
to break with the Laws. of. Reaſen, ' with ſome 
Regret and ſecret Reluctance of Mind; but one 
that fins in complaiſance to his Luſts, gives him- 
Jelf up to Pleaſure, and therefore is more intempe- 
rate, as well as more ſoft and effeminate in his com- 
pliance. And as another obſerves i, Anger has a 
much ſtronger and a more violent influence upon us, 
than Love; for that gives us time to deliberate and 
confider with our ſelves ; but Anger raiſes ſuch 
Storms in Mens Breaſts, as hurry them befides them- 
ſelves, and is never quiet, till it is ſatisfied. The 
Biaſs of the other Paſſions inclines Men either to 
ſome real or imaginary Good ; the things that are 
really good, can have no natural tendency in them 
to tempt us into Sin; ſuch as are all kind of Virtues, 
and the Actions which flow from them. Other 
things may indeed be good in themſelves, but * 


be alſo Inducements to Sin, according to the Diſ- 


poſition of the Man's Mind, who is in Poſſeſſion 
of them. Of this kind, ſome are pleaſing and 
delightful; others inſtrumental only in the procure- 
ment of Delights, which are ſuch as we call uſeful. 
Now every Crime committed in purſuit of any of 
theſe things, is (cæteris paribus) look d upon to 
be more excuſable, the more that good which was 
in view, appears to be agreeable to Nature, or 
the more uneaſy Men are without it. The 
imaginary good Things are ſuch as Men owe the 
Credit and Value of, either to their Folly, their 
Vanity, or their Vices; among theſe, we may 
rank vain Glory, or an Opinion of more than 
common Worth, neither bottom'd upon Virtue, 
nor with any mixture of real Profit joyn d to it; 
as alſo Revenge, as it propoſes to ir {elf nothing 
elſe but the harm of the injurious Perſon. And 
the leſs of Nature there is in Theft, and the caſier 
it is for a Man to be without them, the more 
criminal are thoſe Actions judg'd that flow from 
the purſuit of them k. It is alſo certain, that all 
Crimes which are the reſult of clear and diſtinct 
Knowledge, are greater than thoſe which ariſe 
from Error and Miſtake; and that thoſe Errors 
are more dangerous and criminal, which a Man 
runs into _ an obſtinate purſuit of his own 
Principles, and falſe Reaſon, than thoſe which 
he imbibes from publick Teachers. And it is alſo 
well obſerv d by Hobbes, Leviath. c. 27. That 
the ſame Fatt committed upon a preſumption 
of Power, Friends, or Riches, by the aſſiſtance 


of which the Offender hopes to refiſt the pub- 
lick Miniſters of Fuſtice, is a greater Crime 


Mr. BARB. NOTES on XIX. 


= Tis upon this account, that there are ſome Crimes which appear little in themſelves, and which indeed are fo, as they 
relate to a thing of ſmall value; which nevertheleſs are more heinous, when conſidered in reference to the Diſpoſition of him 
that committed em, than if they concern'd a thing of a conſiderable Price. Thus an antient Orator, in his Accuſation againſt 
a Man, ſtrenuouſly inſiſted upon his Baſeneſs of having defrauded of three Farthings, certain poor Workmen employ'd in 
building a Chapel, over whom he was appointed as their Pay-Maſter. Ax isrorrs obſerves (Lib. 1. Chap. aiv. p. 244. Edit. 
Victor.) upon this Occaſion, that it is quite the contrary in good Actions; that is to ſay, that a Man, for example, that returns 
a large Sum of Money that has been depoſited in his Hands, is more commendable, than if the Charge was leſs conſiderable : 
Becauſe that demonſtrates a larger Stock of Honeſty, as the Proſpect of a ſmall Gain, that is capable of inducing a Perſon to 
commit a Crime, diſcovers in him a larger ſhare of Malice, than if he had been tempted to it by the Allurement of a greater Gain. 


a Vid. Grot. d. I. d Vid. Grot. d. I. ſ. 29. 
L. 2. c. 19. 4 Calpurn. Flaccus, Declam. 2. Princip. 
the end. See hereafter, Sect. 21. towards the end. 
i Libanius, Declam. 23. k Grot. d. I. ſ. 29. 


© V. Senec. de Benef. L. 4. c. 17. V. Auctor. ad Herennium, 
e Cicer. de LL. I. 1. c. 14. f Chap. 30. towards 
s Add, Val. Max. I. S. c. 1. in fin. n n L. 2. c. 10. 
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chan when it proceeds from hopes of not being diſ- 
covered, or eſcaping by Flight; for the one is an 
open Contempt of the Law, the other not 
And therefore Ariſtotle ſaith b, Such as deny 
* and-pcrfiſt- in their Crimes are puniſh'd with 
c more ity ; but ſuch as think themſelves 
c juſtly dealt with, deſerve to be us d with Gentle- 
© neſs and Lenity; and the Reaſon is plain, be- 
ce cauſe tis impudence to deny what 1s plainly 
& prov'd; and impudence is Contempt and wilful 
© Oppoſition *. And upon this View ( ſays Sene- 
ca ©) a wiſe Man will ſometimes pardon a great 
Crime eafier than a leſs, if he finds that that was 
the Effect rather of Weakneſs and Infirmity, than 
of Rancour and Malice; and that this is the pro- 
duct of a cloſe defigning, inveterate Craft. Neither 
will he puniſh the ſame Crime after the ſame-man- 
ner, in different Offenders, when what the one com- 
mitted through Indiſcretion and Negligence, the other 
did induſtriouſiy and deliberately. 

XX. Another Argument of the great force 


and violence of the Inclination and Intention, is, 


when beſides the common Reaſons that ought 
to be ſufficient to reſtrain a Man from Sin, 
there happen to be other particular Reaſons found- 
ed either in the Perſon of the Delinquent, or in 
the Perſon of him who was injured in the Fact, or 
in an y other Circumſtances. Thus as Fuvenal 
ſaith ©, | | 


Onne animi vitium tanto couſpectius in ſe 
Crimen habet, quanto major qui peccat habetur. 


ore publick Scandal Vice attends, 
As he is great and noble, who offends. 


And thus the ſame ſort of Sin, committed by a 


Church is look d upon to be a greater fault 
than — one elſe, becauſe tis expected he 
ſhould be a Pattern of a pious and unblameable 
Life to others: For a Man that neglects himſelf, 
what he per ſuades others to do, confutes his own 
Counſel by his Practice; for the force of his Exam- 


ple by which he diſſuades, is much ſtronger than all 


the Arguments by which he would convince e. Tully 
faith, © The Guilt there is in the Vices of a 


' & Prince, is not ſo much to be conſider d (tho 


te that too may be great enough) as the Conſe- 
« quences that attend them, that there will be al- 
« ways great numbers ready to imitate them; 
« and therefore Princes of bad Morals deſerve 
very ill of the Commonwealth; not only as 


they are vicious themſelves, but as they ſpread 


2 Add. Ariſtot. Rhet. I. 1. c. 12. & 14. 


b Rhet. I. 2. c. 3. 


and propagate Vice: not only as they are 


* wicked themſelves, but as they do more harm 


by their Example than by their Sin f.“ Thus 
Tacitus 8 ſaith of Capito, That he was the more 
remarkably ſcandalous, becauſe being ſo great a 
Maſter in the Knowledge of human and divine 
Laws, he had forfeited his publick Charatter, 


and diſgraced his own private Skill. And Tuly 


ſaith in another place b, As it would be unpar- 
* donable in a Man that profeſt himſelf a Gram- 
* marian, to ſpeak improperly, or in one that 
* profeſt to have Skill in Singing, to ſhew none 
© in the Practice of it; becauſe theſe are Faults 
* in the Arts they pretend to: So a Philoſopher 


_ that is guilty of Misbehaviour in the Conduct 


of Life, is the moſt inexcuſable; becauſe he is 
* deficient in thoſe Duties he affects to be thought 
4 Maſter of; and commits Miſtakes in the Arr 
* of Life, which he profeſſeth i.“ In Peru, un- 
der the Empire of the Tnca's, a Magiſtrate found 
guilty of any Crime was puniſhed with greater 
Severity, than any private Offender : for this 
Reaſon, that he was expreſly preferr'd to the 
Adminiſtration of Juſtice, and plac'd-in an Office 
of Truſt, upon the Preſumption that he was a 
Man of more than common Probity and Good- 
neſs k. Upon this account the Injuries of a 
Friend affect us more, than thoſe of an Enemy l. 
And on the other fide, a Benefit conferr'd by an 
Enemy is more pleaſing, and more valued, than 
the Kindneſs of a Friend : Notwithſtanding whar 
Terence ſaith, 'That when a Man flands in need 
of a good Turn, he is glad to receive it at any 
Hand; but tis double Pleaſure to receive it 
from one he has reaſon to expect it from m. 
For the ſame Reaſon, an Afront from a Man of 
mean Circumſtances is more inſupportable, than 
from an Equal or Superior n: or from a Man's 
own Children or Servants, than from another's. 
There are alſo ſome particular Crimes, which 
are branded with particular Infamy, as conſiſt- 
ing in the violation of ſuch Acts of Duty, which 
Men are obliged to pay to certain particular 
Perſons, „ and are therefore judg'd to be more 
highly wicked; ſuch as Difobedience to Parents, p 
Inhumanity, and Rudeneſs to Relations, Ingrati- 
tude to Benefactors; which are look d upon to be 
more heinous, than if they terminated in any other 


\ Perſons d. In fine, tis a material Aggravation, 


to conſider the time, and place, when, and where 
the Fa& was committed. And thus the ſame Crime 
committed in a publick Place, before Witnefles, is 
greater, than when a Man endeayours to conceal 


c Sener. de Iri, 1. 1. 6 


4 Sat. viii. v. 140, 141. Dio Chryſoſt. Orat. 1. de Regno, p. 9. C. Any Vice in a Prince is more heinous, and more in 
View. And to this Senſe tue may apply that of Pliny, Nat. Hiſt. I. 5. c. 1. Men are never more credulous and _ Belief, 


than when any Falſity is Fo cial under the Authority of a great. Man. 


clam. 29. 


e Libanins, 


f Cicer. de LL. I. 3. c. 14. Senec. Hercul. Fur. v. 745, 746. The Crimes of Princes are of deeper Stains. 


s Annal. iii. 70. 
icious when the Author of it is Great and Powerful. 


h Tuſc. Dues. I. 2. c. 4. 
the Misfortune of Superiors to be thought to command others, what they do themſelves: and Evil is always moſt 


i Quintil. Declam. 3. p. 38. Tis 
k Garcilaſſ. de la Vega Com, Reg. I. 2. c. 14. 


1 Petron. One that offers Violence to a Stranger is a Villain, but a Man that injures his Friend is little leſs than a 
Parricide. Among the Celtz, according to Nic. Damaſcenus, de Moribus Gentium, 4 Man that killd a Foreigner was 


ed more ſeverely, than if he had kill d a Subject. The Puniſhment of the firſt was Death, of the ſecond, only Baniſp- 
gone / m Terent. Adelph. Act. 2. Sc. 3. v. 1, 2. n Vid. L. 47. t. 10. I. 17. ſ. 3. D te 2 
o D. abi ſapra, I. 7. ſ. 8. p Vid. Grot. L. 2. c. 20. ſ. 30. & 2 Sam. c. xvi. v. 11. 4 To this purpoſe is that 


Paſſage in 


» Speaking to the Athenians, Orat. 4. contra. Andocid, c. 6. Ye ought to ſhew your ſelves more ſevere to 


ur own Subjects, when — profane the Rites of your Religion, than to Foreigners; becauſe the Crime, as thoſe commit 


2 ſeems to come from Abro 


in your own People tis Native and Inteſtine. 
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it; both becauſe, what is acted with the advan- 
tage of Secreſy, at leaſt, gives leſs Scandal; and 
becauſe, tis a ſtrong Preſumption, that that 
Man is a bold and harden d Offender, who has 
the impudence to out- face the World, and to fin, 
as it were, in defiance to all the good and 
ſober part of Mankind . Thus it is a 
greater ſin, to be guilty of unchaſte Actions in a 
Church, than in a Tavern; to ſtrike in the Court, 
than in a private Houſe ; and to be guilty of In- 
temperance on an ordinary Day, cateris paribus, is 
more excuſable, than on days ſet aſide for Devo- 
tion bd. Thus Cicero ſeverely aggravates Antony's 
Crime, for coming into the Court fo diſorder d 


with Wine, as to be forc'd to vomit while he ſate 


on the Bench e. Thus the Declaimer faith d, 
© That though Rudeneſs in any other place may 


< perhaps be excuſable, yet in the Temple, 


«* where we ſet a guard npon our Words, where 
«© we compoſe our Souls, and confine even our 
* Thoughts, to offer an injury, or affront there, 
« with the ſame boldneſs, as in an unfrequented, 
< private place, is unſufferable ©. Laſtly, The 
Methods and the Inſtruments uſed in the commiſſi- 
on of the Fact, ſeem to be acceſſory to the aggra- 
vation or extenuation of the Crime ; becauſe 'tis u- 
ſual to infer from them the force or weakneſs of 
the intention. And therefore tis a greater Crime 


to rob a Man of his Goods, by forcing his Houſe, 


by digging through his Walls, or artificially pick- 
ing his Locks, than by going in boldly at an open 
Door. | 

XXI. Another thing which aggravates or exte- 
nuates the Crime, is the Power or Ability the Perſon 


was Maſter of, to forbear the Fact f. For ſome Men 


have clearer and more lively Apprehenſions of the 


Reaſons, why they ſhould decline ill Acts, than o- 


thers. And ſome have ſtronger Propenſities than o- 
thers to ſome particular ſorts of Sins, which may be 
accounted for, either by the particular mixture and 
conſtitution of the Body; or elſe by the Age, Sex; 
Education, or other Circumſtances 8 : For tis eaſ 

to obſerve, that young People, Women, and Men of 
groſſer natural Parts, or that have had no advan- 
tages of Education, do not ſo accurately diſtin- 
guiſh between juſt and unjuſt, lawful and un- 


2 Vide Ariſtot. Probl. ſ. 29. q. 14. Vide D. De injuriis, I. 7. ſ. g. 
| d Quintil. Declam. 252. If any Injury be done to the Magiſtrate, it is an Act of 


c Cicer. Orat. Philip. 2. c. 25. 


lawful; and know very little of the meaſutes of 
them, or how to weigh and conſider them b. 
In Perſons where Choler is the prevailing humour 
in the Body, Ang is the governing Paſſion ; o- 
thers of more and warmer Blood, are eaſily in- 
clined to Luſt: Age turns our Deſires one way, 

and Youth another . Again, the nigher any 
Evil ſeems to threaten, the ſtronger is the fear it 
cauſes, and the more difficult it is to reſiſt it. A 
freſh Reſentment ſtrikes us with more Violence, 
than that which hath been cool'd by interval of 
Time. And though Grief and Diſcontent will not al- 
ways be filenc'd at firſt by Reaſon, yet they have 
not the ſame excuſe, when they have had time to 
be compoſed and quieted. In general, it is more 
criminal to go ſedately and calmly to commit 
fin, than in a diſorder and diſturbance of Paſſion k. 
And therefore Ariſtotle ſays, That every Man muſt 
think him leſs excuſable, who engages in a bad Acti- 
on upon weak Temptations, than one, that is guilty 
of the ſame, upon the violent perſuaſions of ſtrong 
Paſſions. And that when a Man ſtrikes in cold Blood, 
he is more criminal, than if he were angry ; for how 
far would ſuch a one proceed, ſaith he, if he 
were heated into a Paſſion ? It was Pittacus's 
Law indeed |, That ſuch as abusd others in their 
Wine, ſhould pay double the Sum they ſhould do, if 
they had been Sober: For ſince People in that con- 
dition (faith Ariſtotle) are generally inclined to 
* be more abuſive than others, the Law doth not 
* ſo much regard the Pardon which ought rater 
© to be allow'd to Men in the diſorders of Drink, 
* as the publick Good m. But Crimes that ariſe 
from Paſſions are look'd upon to be leſs odions, 
when they are the effects of a Paſſion alarm d and 
rouz'd in us at the appearance of Evil; and ſuch 
as ariſe from an appetite or eager purſuit after 
Pleaſures, eſpecially the more needleſs ones, to be 
more criminal. For Pleaſure doth not affect us ſo 
ſenſibly, and may be eaſier delay'd, or ſatisfied 
more innocently ſome other way without Guilt. 
And ( Ariſtotle ſaith ) therefore, That tis a greater 
uneafineſs to bear Pain of any Sort, than to deny 
Pleaſure. For (faith he in another place) Pain di- 
ſtracts and weakens Nature in the Perſon that ſuf= 
fers it ; but Pleaſure bath a different effect, and - 


b 73d. I. ge. ſ. 1. D. ae Injuriis, &c. 


Hoſtility againſt this State; if to an Ambaſſador, Satisfaction muſt be demanded by War, and the Laws of Nations. The ſame 
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Sum of Money taken from a private Man, is Theft; from the Altar, or Temple, Sacrilege. And ſo one that violates another's 


Chaſtity, ſhall pay to the Party demanding barely Satisfaction for Virginity, ten thouſand Seſterces; but one that hath been 


blickly Guilty of the ſame Crime, and raviſh'd a Candidate to the Prieſthood, muſt not be allow'd the ſame Terms. 2yintil. 
Deel, 264. Add. Inſtit. Orat, I. 6. c. 1. e Demoſthen. adv. Midiam. I was abuſed by my Enemy, in cold Blood, 
in the Morning, out of Malice, not upon any heat of Wine, publickly, before Strangers, as well as Citizens, and that in the 
Temple, whither I was obliged to go by the Duty of my Office. f Vid. Grot. I. 2. c. 20. f 31. s Vid. L. 48. 
t. 13. I. 6. D. ad L. Juliam peculatus, &c. in Princip. b Procop. Hiſt. Vandal. l. 2. c. 14. As it is very unuſual, 
ſo it would be the more commendable, for the Son to lay aſide that Falſeneſs and Violence of Temper which run through the 
Family, and to take up a contrary Coolneſs and Probity. i Gramond. Hiſt. Gall. I. 13. Young People ſeldom trou- 
ble themſelves to be Wiſe, becauſe they look upon it to be their Privilege to do what they pleaſe. Libanius Decl. 21. p. 531. 
C. D. Ed. Pari/. It borders very much upon Youth, to negle& the Obligation of Duty, and to be ignorant of what is Juſt 
and Honourable. id. In all Nations their Age is made the Excuſe for young People. * Cic. Off. J. 1. c. 8. Thoſe 
Faults which are the effects of any ſudden Commotion, are more excuſable than ſuch as are premeditated and deſigned. Philo 
Jud. de Specialibus Legib. p. 791. B. Edit. Pari/. ſays, That it is an imperfe& Crime which is not the effect of much Delibe- 
ration, Plato de LL. L. . p. 931. C. Ed. Wech, They that kill a Man upon propenſe Malice, are to be puniſh'd more ſevere- 
Iy, than ſuch as are guilty of Manſlaughter only out of a ſudden Raſhneſs. 1 Ariſtot. Polit. J. 2. c. 12. m This 


Law is alſo mention d by Plutarch in Conviv. 7. Sapient. p. 155. F. 
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fers it ſelf fairer to our choice, and therefore ought 
to be thought more criminal and opprobrious *. Laſt- 
ly, Another motive to alleviate the Penalty, is when 
a Man's Friends and Relations perſuade him to 
tranſgreſs the Laws b. 

XXII. *Tis alſo uſually conſidered, whether the 


Malefactor were himſelf the firſt of the Kind, or 


were ſeduced by the Examples of others ; whe- 
ther this be the firſt time he is found guilty, 
or whether he be an old Offender. For in e- 
very Commonwealth, the firſt Man that has the 
boldneſs to commit a Crime, which is like to be 
of ill Example, and which he does in a manner in- 
form others in, is more highly criminal, than ano- 
ther that has been encouraged by frequent Prece- 
dents in the like Crime before ©. Again, the 
ſame Fact, if it hath been conſtantly puniſh'd in 
other Men, is a greater Crime, than if there 


have been frequent Inſtances of Impunity ; becauſe 


the firſt is greater Contempt of the Government and 
Laws, than the latter. But the more or leſs fre- 
quent Repetition of the ſame Action doth not 
make it in it ſelf better or worſe, any farther than 
as it diſcovers it to proceed from inveterate Cuſtom 
or Habit d. And fince regard is principally had 
to the frequency of the Repetition, in the making 
an eſtimate of moral Actions (ſince from thence tis 
uſual ro meaſure the force of a Man's Reſolution ; 
and therefore it is commonly ſaid, that ill Habits 
are worſe than ill Acts) it ſufficiently appears 
why r Action, which a Man has frequently 
repeated, is look d upon to be better than one he has 
but newly begun, or very ſeldom practiſed: and 
on the other hand, why a bad Action often reitera- 
ted is judg d a greater Crime, than one the ſame 


Perſon has but once or twice been found guilty 


of e. To this purpoſe was the Emperor Ju- 
lians Law againſt Lyars f; 1f any of my Servants 
be found guilty of a Lye, the firſt time, I pardon it; if 

he preſume a ſecoud time, I bear with him: if it be 
proved upon him a third, he has not abſolutely incurr d 
my Diſpleaſure ; but if he venture the fourth time, I 
forbid him my Preſence. But the Peruvians, under 
the Government of the Trca's, took particular care to 
puniſh the firſt Eſſays of their Criminals, becauſe by 

this Method they thought they might prevent the 
traeturn of the ſame Crime another time. For un- 
leſs the Weeds are rooted up, when they firſt ap- 
pear, it muſt be expected that they will plenti- 
fully increaſe. And where Juſtice moves ſo ſlowly 
as not to reach the Offender, till he has repeated his 
Crime, private Subjects are apt to grow impatient, 
and to take the liberty to redreſs themſelves, to 
the prejudice of the publick Peace 8. Neither is 


it any Objection, that a good Habit gives an eaſi- 


neſs to good Actions; or that on the contrary, an 
ill Habit makes it difficult to forbear doing ill. For 
that labour it muſt coſt a Man to attain the good 
Habit at firſt, is a ſufficient reaſon why the value 
of it ought not to be leſſen d, though the exerciſe of 
it be eaſy and pleaſant. And on the other ſide, 
the averſion to Sin ought to be theretore the great- 
er, becauſe by a frequency in doing ill a Man 
ſhall contra& ſuch a familiarity with Vice, as he 
will hardly ever be able to renounce, and by re- 
peated Tranſgreſñons will be abandon'd to Impu- 
dence, and forget the Senſe of Shame. For the 
common Infirmities of human Nature will excuſe 
ſome Errors and Slips in the condu& of Lite ; bur 
to be often guilty of the fame Miſcarriages is a 
degree of Madneſs not to be born with. h The 
Faults a Man is guilty of at fixteen will not appear 
the ſame, tho all other Circumſtances be ſuppoſed to 
continue, as when he is forty ; for by that time, befides 
that his Habit appears inveterate aud inexcuſable, the 
maturity of his Judgment muſt cut off all pretences of 
excuſe and plea for pardon. And all theſe things are, 
with good reaſon, to be confidered in levying Puniſh- 
ment. For a Crime of no extraoidinary Malignity, 
upon the firſt commiſſion, may be more eaſily par- 
don'd ; or at leaſt puniſh'd with leſs Rigour, than 
one which has been the common Practice of the De- 
linquent i. Sometimes alſo future Reformation is 
made the condition of pardon for paſt Offences; and 
in defect of that, the Puniſhment of the paſt is join'd 
with that of the repeated Crime; and former Miſ- 
demeanours are again brought under the reach of 
Juſtice kx. From whence it appears, in what 
Senſe that common Aphoriſm is allow'd to be 
true, That the Eſtimation of a Crime is never in- 
creas d by any after Act l. And here it might 
be alſo enquired, how far that Cuſtom of the 
Perfians, which Herodotus ſpeaks of, was agree- 
able to natural Equity, when, in criminal Caſes, 
the whole Courſe of the Delinquent's Life was ex- 
amin'd, together with his particular Offence ; and 
if upon the whole it appeared, that there was an 
over-balance of good Actions, the Crime was par- 
don d. But upon a ſtrict View, it muſt appear 
that all that ſignified nothing to the intrinſick eſti- 
mation of the Crime; and therefore tis probable, 
this Method was not us d in Crimes of an higher 
Quality, and where there were manifeſt Proofs of 
the propenſe Malice of the Criminal, but as Grotius 
d. I. $. 30. thinks, was, or at leaſt ought to have been, 
confin'd to ſuch Caſes only, where the Delinquent, 
being not otherwiſe notoriouſly vicious was un- 
warily betray'd, by ſome Satisfa&ion or other, 
he conceiy'd he ſhould find in the Commiſſion of 
the Fact, or elſe, where the Proof of the Fact lay 


Aris. Nicom. I. 2. c. 8. The Intemperance of Anger is leſs Criminal than that of Luſt. Id. Magn. Moral. I. 2. c. 6. 
A violent inclination for Pleaſure is much more faulty than any exceſs of Anger. For Anger is a very reſtleſs uneaſy Paſſion, 
and every one that 1s under the Power of it, finds himſelf diſcompoſed. ut the Incontinence that ariſeth from the concupi- 
ſcible Appetites is attended with Pleaſure, and therefore is leſs excuſable, becauſe, it ſeems to be the effect of Wanton- 
neſs and Effeminacy. There is a Paſſage like this, in Marcus Antoninus, I. 2. ſ. 10. Ad. Ariſtot. Probl. ſ. 29. d. 16. 


v Vid. L. 47. t. 16. I. 2. D. de receptator. Ad. Grotius. d. I. ſ. 29. 


c Velleius Paterc. I. 2. c. 3. Precedents ſeldom 


ſtop where they begin, but if allow'd never ſo little Liberty, will ſoon make way for themſelves to break out further. 


Vid. Geil. 1. 10. c. 19. Polyb. excerpt. legat. 93. c. 5. 


die crimin. tit. de furtis. ſ. 9. ſegg. & L. 48. D. tit. 18. c. 4. . 27, 28. 
'& Garcilas de la Vega, Com. R. I. 2. c. 10.1 £4 
1 Nunguam creſcit ex poſt facto, preteriti delicti æſtimatio, 


f Libaniui Legat. ad Julian. a 7 
i V. Grot. d. l. | * See 1 Kings i. 52. it, 23. 


IL. 50. t. 17. De diver. reg. Juris, |. 138. ſ. 1 


d Vid. L. 48. t. 19. l. 28. ſ. 3. D. de pœnis. Ant. Matthæus 


' e Vid. Grot. L. 2. c. 20. ſ. 30. 
k Sir Tho. Brozone's Relig. Medici, 1. 41. 


Tatricace 
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intricate and perplext, a view of the Criminal's 
Life might be neceſſary to give the matter ſo much 
Light, as to diſcoyer whether it were probable, 
he was guilty, or not; ſince a Man muſt make 
ſeveral Steps, before he can come to the higheſt 
pitch of Guilt 2. Yet Herodotus - b gives us an 
Example of Sandoces a Perfian Judge, whom Da- 
rius commanded to be crucified for taking Bribes, 
and giving wrong Judgment ; but when he call'd 
to mind, that the Services and good Offices he 
had done him, were more than his Crimes, he 
order d him to be taken down, and admittted him 
again to favour. And Cicero, in his Defence of 
Sulla, reaſons the ſame way, In all Matters of Im- 
Portance and Concern, ſaith he, we are not to mea- 
ſure a Man's Intentions, Thoughts, or Actions, by 
the Faf it ſelf; but by the Circumſtances of his 
Lie: And the reaſon, ſaith he, is, becauſe, accord- 
ing to the Opinion we receive of a Man's Morals, 
we generally conjecture how far he may be guilty, 
and how far not ©, And for this reaſon it was 
uſual in the the old Roman Judgments, for the Ac- 
cuſer to begin with a Cenſure upon the Life and 


Behaviour of the Criminal; and on the other fide, the - 


Patroni either made excuſes for him themſelves, or 
brought in the Laudatores, Perſons that ſhould 
give Teſtimony of his good Behaviour, And there 
was good reaſon for the Practice; for conſider- 
ing the general Depravation of Mankind, a Judge 
ought to be very cautious, how he takes away 
the Lite of any Subject, who upon the whole, 
may rather be thought a good, than a bad Man. 
Bur it is to be obſerved, that an Inquiry into the 
Criminal's Morals, and paſt Life, where the Fact 
is intricate and obſcure, may make the Preſump- 
tions great on both ſides; and therefore, that if 
any Man has clearly acquitted himſelf of the Crime 
he was indicted of, he may lawfully plead, that he 
was not oblig d to make a Defence for his Morals, or 
vindicate his former Behaviour, but only to acquit 
himſelf, before the Court, of the Crimes his Accuſers 
directly charged him with d. But yet when a Man 
that has always been a regular and dutiful Subject, 
changes his whole courſe of Life, there is good 
reaſon the Laws ſhould deal ſeverely with him, 
upon a double Account; both becauſe he hath 
been guilty of a Crime, and becauſe he has made 
ſo ill a Choice, as to change a good courſe of Life 
for a bad one ©. | 
XXIII. Now although from what has been ſaid, 
it ſufficiently appears, that one Crime is greater 
than another; and that human Juſtice ought not 
to puniſh every Crime with equal Severity ; yet 
notwithſtanding, it muſt be conteſs'd, that both the 
preciſe Quantity and Quality of human Puniſhments 
depend upon the Determination of the civil So- 
vereign, which is principally to be directed by 
the advantages and publick Good of every Com- 
monwealth. Upon this view Anyſis King of Egypt 


a Nemo repente fuit turpiſſimus------Juven. Sat. 2. v. 83. 
4 Author. ad Herennium, I. 2. c. 3. 


of Life, and grew every day worſe and worſe ; twas fit every body 
Tho' Actiſanes King of Egypt, when he built Rhinocolura, took care 


Euterp. p. 90. Ed. H. Steph. Diodor. Sic. I. 1. c. 65. 


that all thoſe ſort of People, the Scum and Filth of the Nation, 
| s Plato de LL. I. 12. init. p. 982. C. Ed. Mech. 
Flaccus, Declam. 5. When the Conſequences are threatn'd beforehand, the Fault lies no where but in the Sufferer. 


not infect others, Diodor. Sic. I. 1. c. 60. 


e Polyb. J. 7. in oa 6 Peireſcian 


puniſh'd no Criminal with Death in all his Reign; 
but, according to the Degrees of every Man's Of- 
fence, condemn'd him to bring a quantity of 
Earth, or Rubbiſh to the City he belong d to. 
And by this method the Ground the Cities ſtood 
upon was rais'd higher, and the Cities ſecurd 
againſt the Inconveniences of the Flood upon 
the riſing of the Nile f. But indeed there is no 
Neceſſity, that there ſhould be always the ſame 
Proportion obſery'd between the Penalties, as there 
is diſtance between the Objects injured by the Of- 
fender. Every particular Crime may be ſentenced 
to a particular Puniſhment, as it happens to be moſt 
agreable to the Circumſtances of the State; with- 
out any regard, whether another Crime, which 


in it ſelf may ſeem greater or leſs than this, be pu- 


niſh'd with more or leſs ſeverity. Plato propoſes a 
Law of this nature 8, That if any Man robb' d the 
Publick, whether of more or leſs, his Puniſhment ſhould 
be the ſame. © For, ſaith he, a Man that takes 
* away a thing of leſs. value, rhough he doth it 
* with leſs force than another; that robs the State 
* of ſomething greater, yer he is guilty of the ſame 
* ill Principles and Intentions; and a Man that 
* takes away ſomething of conſiderable worth, 
* which he never depoſited, can but be unjuſt 
* and criminal The Law therefore doth not 
* inflict greater or leſs Penalties upon the Offen- 
* ders, from the Compariſon it makes between 
the Degrees of their Theft; but becauſe it ſup- 
© poſes, that one is more capable of being re- 
4 torm'd, than the other.” I is certain, a Judge 
ought ſo far to obſerve Equality in the Diſtribution 
of Puniſhments, as to take care that ſuch as are 
equally guilty ſhould be equally puniſh'd; and that 
a Fault which was ſeverely corrected in one Man, 
ſhould not without very good reaſon be excuſed in 
another; ſince it muſt be expected that ſuch Par- 
tiality would be a certain cauſe to raiſe Diſtur- 


bances in the Commonwealth; and becauſe a 


Puniſhment can have no effect when it is not in- 
flicted upon any view of publick Good, but barely 
in gratification to private Paſſion. But ſtill an 
equality of Puniſhment muſt be ſuppos'd only 
where the Criminals are guilty of the ſame Fact in 
Specie, and not of different. For tis common for 
human Juſtice to puniſh ſmall Faults with greater 
Rigour, or to take the contrary Method, as the 
Exigencies of the State, or the Will of the Legiſla- 
tor determines. And the Criminal has no Reaſon 
to complain of the Partiality, ſince he knew before- 
hand what he was to expect h. For inſtance, 
though Theft in it {elf be a much leſs Crime than 
Murder, yet the Thief has not juſt reaſon to com- 
plain, ſhould he be condemn'd to ſuffer the ſame 
Puniſhment with the Murderer, tho his Crime 
was not equal in Degree. The reaſon why Crimes 
of different Degrees are equally puniſh'd with 
Death is, becauſe Death is the greateſt and laſt 


b Polymnia, 8 c Orat. pro Sulla, c. 25. 
But when he took a quite contrary way 


ould change their Opinions of him. f Herodot. 


ould be carried into a Place by themſelves, that they might 
n Calpurnius 


Evil 


Evil Men infli& * : unleſs it be that ſometimes the 
way to it is ſhort and eaſy, and at other times 
made terrible, and grievous by delay and tor- 
ture *; or that ſometimes diſhonour is done to the 
dead Body, and infamy fix'd upon the Memory 
of the Perton 2 which is ſometimes inflicted a con- 
ſiderable time after the Delinquent's Death; and 
may again be recall d, and taken off b. Beſides, 
the Will of the Legiſlator is often conſider d in de- 
termining the Penalty, though not in ſo abſolute a 
Degree, as to exclude the Intereſt and Advantage 
of the Publick, yet to ſuch a Degree, that the 
particular Puniſhment ſeems in a manner entirely 
to depend upon it. There are alſo ſome Crimes 
of ſo black a Nature, as will juſtify the greateſt 
Severity that can be us d upon Criminals, who 
have contracted the ſlighteſt Acquaintance with 
them e. So Philo ſays, That a Man who at- 
tempts only to kill another treacherouſly, is not the 
leſs guilty of Murder, tho* he fails of Succeſs : And 
the written Law in this Caſe commands, That if a 


Man come preſumptuouſly upon his Neighbour to ſlay 


him with guile, thou ſhalt take him from mine Altar, 
that he may die. The Athenian Judges indeed were 
too ſevere, when they condemn'd a Boy for pricking 
out a Bird's Eyes, upon Suſpicion, that it was a ſign 
of a barbarous Temper, and that he might prove a 
very ill Member of the Commonwealth, if he were 
luft d to grow up to years of Maturity d. But it is 
not the actual Commiſſion of a wicked Af that makes 
the Criminal; tis enough that a Man has arm d him- 
ſelf, and diſcovers his inclinations to Rob and Murder: 
For the Wickedneſs doth not always begin, but is exerci- 
fed and improv'd only ly the practice. For as Pater- 
culus refle&s upon Caius Cato's being condemn'd for 
a {mall Offence ©; The Iuclination and Intent of the 
Offender may ſometimes be of greater force with the 


2 Lycurg. Orat. contra Leocras. 
_ > Ovid. Her. Epiſt. I. 10. 


 Morſque minus pena, quam mora mortis habet. 


niſh d with Death; the Jud 
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Judge, than the Crime it ſelf. For tis natural enough 
to argue from the Fact to the defign of the Criminal, 
and to confider rather of what nature the Offence is, 
than how great f. In Caſes of Treaſon and Con- 
{piracy againſt the State, bare Conſciouſneſs, or 
Privity without any Aſſent, and Silence only, and 
the concealment of it deſerves Puniſhment 8. How- 
ever in the diſtribution of Puniſhment there ought 
always to be as much Gentleneſs and Lenity 
uſed, as is poſſible. And therefore the Severity 
of Draco's Laws might juſtly appear inſupporta- 
ble, and deſerve Solon s Corrections h. Yer 
the Courſe of Juſtice in Peru was altogether as 
Rigorous; for there almoſt every Crime was pu- 
not ſo much con- 
ſidering the ſimple Nature of the Offence, as that 
it was a Breach of the Commands of the Dea, 
whom they look d upon and reverenced as a Godd i. 
But there is good Reaſon for enhanſing tlie ſe- 
verity of the Puniſhment, when juſt Reſentment, 
and Care for the common Good, makes it neceſſa- 
ry to ſecure the publick Quiet by puniſhing Ma- 
lefactors. For Inſtance, Suppoſe the Criminal 
threaten Danger to the State, if he be not pu- 
niſh'd in time. H. Stephens gives us a Story k, of 
a Man that having begg'd for a Pardon of the 
King of France for the ſeventh Murder he was guil- 
ty of, and finding he could not obtain it, boldly 
told the King, that he would own only the 
firſt Murder to be his own proper Action; and that 
the Imputation of all the reſt muſt lie upon the 
King himſelf ; for that he ſhould never have com- 
mitted the other, if the King had not given him 
Encouragement, by pardoning the firſt. Sometimes 
alſo it is neceflary to make Examples of ſome 
Malefactors to frighten others; eſpecially where the 
general Perſuaſives and Inducements to Wicked- 


Mr. BAR B. NOTES on XXIII. 
The greateſt and the laſt of Puniſhments in Death. 


Death hath leſs Pain itſelf, than the Delay. 


% ſome think a quick Diſpatch an eafier Puniſhment than a miſerable Life. Vid. Cæſaris Orat. in Salluſt. Conjur. Catilin. and 
Tiberius's Anſwer in Suetonius, c. 61. To one that defir'd his Puniſhment might be ſhort, was, I am not yet reconciled to you. 


Senecæ Hercules Fur. v. 512. Death to the e 4 Eaſe. = 
Senec. Ag. Aganem. v. 989. He's yet unskil'd in the Arts of Tyranny, 
6 * That puniſhes with Death. 


El. Tbid. v. 996. 
LEg. Ibid. 
Euripid. Hippol. Coron. 


Why is there any thing beyond the Grave? 
Yes Life when one deſires to die. 

Ter 8 ade e avdei “. v. 147. 
Th' unfortunate deſires a ſpeedy End. 


Nay, Charron de la Sageſſe, 1. 1. c. 39. (vi. ) ſ. 10. ranks it among the ridiculous Notions of the Vulgar, to think to be reveng'd 
of an Enemy by killing him. For this, faith he, is only to take from him the ſenſe of Misfortune, and to ſecure him from all fur- 
ther Harms; unleſs a Man thinks it neceſſary to his own Security, to leave no body alive that is like to be his Enemy, or to make 
him uneaſy. In Philoftratus I. 1, Apollonius condemn'd the Eunuch, that lay with the King's Concubine, to live, by way of 
Puniſhment. 
3 Vide Phi/on. de ſpecialibus legibus, p. 791. Tacitus HP. I. 2. c. 77. Qui deliberant deſciverunt, to demur is to deſert, 
And to this we'may refer that of Plutarch, Cæſar. Penalties are not always inflicted for the Fact, but ſometimes for the Intention 
and Deſign. Quintil. Declam. 362. The Law lays the Puniſhment upon the Will. Lyſas Orat. in Simonem, c. 12. It is cer- 
tain that thoſe we receiv'd our Laws from, did not intend that a Man, who in a Quarrel had done harm to another, ſhould 
therefore be baniſh'd: But that ſuch as violently aſſaulted and injured a Man with a deſign to take away his Life, tho' they 
fail'd in the Attempt, ſhould yet ſuffer that ſevere Puniſhment ; becauſe they ſuppoſed it juſt, that he ſhould ſuffer as really 
ilty of the Fact, that deliberately endeavour'd to put it in Execution; for tho! it happen'd that they were miſtaken in the 
— of the Action, yet they purſued it as far as they had Power. Add. Mlian. Var. Hiſt. 1. 14. c. 27. 


2 Zlianus N. Hiſt. I. 4. c. 7. b Vid. Socrat. Hiſt. Eceleſ. I. 7. c. 44. e Vide Ant. Matthæum 4e Crimin. 
Prolog. c. 1. ſ. 5, 6. & ad L. 48. D. tit. 5. c. 3. % 10. & tit. 18. c. 4. Ziegler ad Grot. d. I. ſ. 39. Valerius Maximus J. 6. c. 1. 
. 8. Vide L. 47: t. 11. J. 1. fo 2. D. de extraordin. Crimin. D. ad L. Cornel. de ficariis.s Vide L. 48. f. 8. J. 3. . 1, 2, 3. 
Philo Judæus de confuſione linguarum, p. 343. C. 1 9vintil. Inſtit. Orat, I. 5. c. 9. Senec. de Benef. 1. 5. c. 14. 
. f Ad. L. 9. t. 8. I. 5. princ. C. ad L. Jul. Majeſt. Grotius in Flor. ſparſ. in Jus Fuftinian. s We 
have an Example of Thuanius, in Benj. Priolus Hiſt. Gall. L. 1. c. 6. and of David Berchinus, in Buchanan. Rerum. Scotic. I. 8. 
Ad. Diodorus Siculus, I. 11. c. 54. n Vid. Plutarch. Solon. i Garcilaf. de la Vega, Com, Reg. L. 2. c. 12,13. 
k Apolog. pro Hered. c. 17. | 
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neſs are ſtrong a; ſuch as are Eafineſs and Uſe, 
which nothing but a ſevere Diſcipline can reform. 
The Jewiſh Law lays a greater Penalty on the Per- 
ſon that ſteals out of the Field, than one that robs 
an Houſe, becauſe the firſt is done with greater 
caſe; compare Exod. xii. v. 1. with the th and tl. 
ver. b. And thus the Scythians thought no Crime 
ſo heinous as Theft, becauſe having neither Houſes 
nor Folds to keep their Cattle in, no Man's Pro- 
perty could be ſecure, if Robbery had any Indul- 
gence. And in ſome Nations Theft is look'd upon 
to be a greater Crime in a Domeſtick, than in a 
Stranger ©. It was Death at Athens for a Man to 
ſeal from the Baths, from the Schools of Exerciſe, 


or the Market, or any ſuch publick Place; but one 


that robb'd a private Houſe was only to pay dou- 
ble the worth of what he ſtole 4. Q. Curtius ſays, 
There was a Cuſtom among the Perſians, that oblig d 
them to be ſtrict in concealing any Secret that con- 
cern'd their Kings; and adds, that neither Hope, 
nor Fear, could extort any Expreſſion from them that 
might give Light to diſcover it; the antient Conſtitu- 
tions of that Empire obliging them to ſuch Silence, 
upon pain of Death; and that therefore no Intempe- 
rance was puniſh d ſo ſeverely among them, as that of 
. the Tongue, it being thought that no Man could be 
capable of any great Attainments, who could think it 
a pain to be ſilent, when it was plain there is nothing 
in Nature eafier. Further alſo, Cuſtom, or when 
a Vice is grown popular, or in faſhion (for as to 
that habitual Cuſtom or Familiarity, particular Men 
contract by repeated Sins, I have ſpoken already) 
though it be ſome extenuation of a Crime, yet doth 
certainly deſerve very ſevere Puniſhment e. 


— —Veteri pſt obruta morbo 
Corpora, Pwonias nequicquam admoveris herbas 
Non leviore manu, ferro ſanantur & igni, f. 
Ne noceat fruſtra mox eruptura cicatrix, &c. 


A crazy Body * inur d to Pain, 

From healing Med cines ſecks Relief in vain: 
When at the Bone the fretting Ulcer ſmarts, 

It fears the Lance, but mocks the gentler Arts. 
With Cauſticks and Inciſions force your way, 
The treacherous Wound will elſe your Skill betray. 
Skinn'd o'er without, it ſeems to heal inclin'd, 
But ſtill the Sore lurks feſtering deep behind. 

But ſearching Fires the ſecret Faults diſcloſe, 
Purſue the watry Humour as it flows; 

From ſickly Veins prevent the freſh ſupplies, 

And ſtop the Springs whence firſt Corruption riſe. 
If obſtinare the Sore, and till unſound, 

And dangerous Gangreens gnaw within the Woun 

A Limb cut off mult for the whole compound. 


And therefore Grotius judiciouſly obſerves 8, that 
in publick Trials it is ſome Excuſe for an Offender 
to plead, that his Fault is common ; becauſe in all 


a V. Grot. d. I. ſ. 34, 35- b L. 47 


Trials the Point in Diſpute is, what ſhare of Guilt 
that particular Perſon has contracted; and this 
without doubt muſt appear the leſs, when the Man 
was carried away with the Violence of the Stream, 
rather than the Force of his own Inclinations; but 
when Laws are to be made, a prevailing Cuſtom is 
an undeniable Argument, that there is greater need 
of ſevere Sanctions to ſuppreſs it; becauſe Laws muſt 
be ſuppoſed to regard the Advantages that may ac- 
crue by the Puniſhment in general. However, when 
a Vice has rais d it ſelf to ſuch an Head, and Of- 
fenders are grown ſo numerous, that if all of them 
were to fall under the reach of Juſtice, the Com- 
monwealth muſt be much diſpeopled, if not entire- 
ly ruin'd by rigorous Executions of Law, the Law 
muſt yield to the Neceſſities of the State, and rather 
be negle&ed, or laid aſide, than occaſion the Deſo- 
lation of the Commonwealth bd. But Laws are to 
be applied only where things are capable of being e,. 
fefled, and ſo may very well puniſh Offenders when 
they are few, and may eafily be reclaim'd by Puniſh- 
ment, but to attempt upou Multitudes is to no pur- 
Poſe i. Laſtly, where the Neceſſities of the State are 
preſſing for the purpoſe, if upon an Invaſion and 
War there ſhould be no other Perſon fit for the 
Command and Charge of a General, there can be 
no Reaſon why a Criminal of experienc'd Courage 
and Conduct might not be releas d even from capital 
Puniſhment, when it appears that the State cannot 
be ſafe without his Aſſiſtance; and therefore there 
was Reaſon in what Fabricius ſaid, when he gave 
his Vote for Cornelius Ruſinus a good General, but 
a very covetous Man, to be Conſul; that he had 
rather he robb'd than ſold k. And ſo Junius the 
Dictator after the Defeat at Cannæ, publiſh'd an 
Edict, That if any Man, whether he was a Priſoner 
for a capital Crime, or for Debt, would lift himſelf 
for the publick Service, under his Command, he would 
grant him à Pardon, and diſcharge his Debts l. 

XXIV. From all which I think it is evident, 
that there is no vindi&ve Juſtice in the civil Courr, 
which determines what Degrees of Puniſhment 
ought to be inflicted on particular Crimes, by 
any Deciſion of Nature. But the true Meaſure 
of all human Puniſhment muſt be taken from the 
utility of the Commonwealth; and according as 
the Ends of Puniſhment ſeem moſt eaſy to be at- 
tain'd, the Puniſhment may either be enhanſed or 
alleviared, according to the Diſcretion of the 
Government; yet ſtill ſo as that the Method of 
Puniſhment may admit of great Latitude. And 
therefore, as it would be too ſevere to inflict a 
Penalty, when the Ends of puniſhing may be at- 
tain'd by gentler Methods m; ſo the Puniſhment 
is much too eaſy, when it has not 8 
enough to produce the Ends deſign d by it, and 
conſequently to reſtrain the Inſolence of the Sub- 
ject, or ſettle the internal Security of the Come 
monwealth; or in ſhort, when it is a Puniſhment 


. t, 17. 1. 2. D. de Effractor. Fuſftinus, L. 2. c. 2. de Scythis. 


© Tho' the Roman Law ſeems to have the contrary Method, L. 48. t. 19. J. 11. / 1. D. de paenis. Vide Ant. Matthæum ge 


Crim. tit. de Furtis, c. 3.1. 2, 3. Ad. Ariſt. Probl. {. 29. Queſt. 14. 
Balnear. Ant. Matthzum de Crimin. ad b. t. & t. 14. de Abigeis. Add what Philo Jud. urges, to aggra 
Sorcery, de Special. legibus, p. 791, 792. Ed. Paris, Q.: Curtius, J. 4. c. 6. /. 5, 6. 

| f Claudianus in Eutropium, |. 2. v. 11, 
h See Tiberius's Epiſtle concerning Luxury, Tacitus Ann. 5. c. 54. in the Beginning. 


ubi ſupra. 


Ed. Wech.' k V. A. Gellium, I. 4. c. 8 


m See Montaign's Eſſays, B. 1. c. 11. p. 309. Ed. Pariſ. 


d Vide L. 47. f. 17. J. 1. D. de Furibus 
vate the Crime of 
e Leg. 16. ſ. ult. D. de Pcenis, 
Sc. 8 In the abovemention'd place, / 35. 
i Plutarch. in Solon. p. 90. 
1 Livy: I. 23. c. 14+ Add. Grot. upon 1 Kings il. 6. 
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the Delinquents themſelves deſpiſe 2. If the Le- 
giſlator go too far on the one hand, he is liable to 
the Infamy of being cruel; b and if he incline to 
the other fide, he makes all Puniſhment inſignifi- 
cant; and gives abſolute liberty to Vice. For ſince 
e natural End of all Puniſhment is to diſpoſe Men 
to obey the Law, and, in conſequence, to reſtrain 
them from Actions contrary to it ; and ſince Men, 
whenever they allow. themſelves to conſider, always 
weigh the Conveniences and Inconyeniences which 
ariſe: from the ſame Thing; it is evident, that if 
the Harm or Pain inflicted, be leſs than the Benefit 
or Satisfaction that naturally follows from the Crime 
committed, the Puniſhment will be but a very ſlen- 
der Inducement to perſuade any Man to reſiſt the 
Temptation to Diſobedience c. 

XXV. I am to add farther, That ſince the ſame 
Puniſhment doth not affect all Perſons alike d, and 


conſequently will not raiſe the ſame Diſpoſitions in 


all to Obedience, it is eaſy to diſcover, that both 
the general penal Sanction, and the application of 
it to particular Parties, ought to be made with a 
ſuitable regard to the Perſon of the Delinquent, and 
in that, to all thoſe qualities of Age, Sex, Dignity, 
Fortune, Strength, and the like ; which may either 
increaſe or mitigate. the ſenſe of Puniſhment e. 
For the ſame Mul&, for Inſtance, will preſs hard 
upon a poor Man, which will be no burden at all 
to a rich; an ignominious Puniſhment will fit eaſy 
upon a Wretch mean and deſpicable, when to a 
Perſon of Honour and Quality nothing will be 
more inſupportable and afflicting; and Men, and 
full grown People have more :Strength to bear Pu- 
niſhment, than Women and Children f. And the 
Moors therefore puniſh Women guilty of Unchaſtity, 
with greater Severity than Men ; becauſe they ſup- 


poſe that generally the Arts and Enticements of the 


Women firſt give them Encouragement. Bur yet ir 
doth not from hence follow, that Puniſhment ought 


to be inflicted in geometrical (or as Bodinus 8 af- 


fe&edly calls it, an harmonious) Proportion; all that 
is intended here is no more than to make a ſimple 
Equation between the Crime and the Penalty, which 
the Circumſtances of the Perſon are neceflary to 
find out. Burt if on the account of ſuch Qualities, 


a V. Gellium, l. 20. c. 1. de Veratii petulantia. 


which neither aggravate the Crime, nor augment 
the ſenſe of the Puniſhment, Crimes equal in De- 
merit are unequally puniſh'd, tis a ſhameful par- 
tiality and reſpe& of Perſons ; of which Grorius 
doth not always acquit the Roman Laws. And 
ſome produce this for an Inſtance h, a Man that 
kills his Wife, when he has taken her in Adultery, 
if he be a Perſon of inferior Rank, is ſentenc d to 
perpetual Baniſhment ; but it he be in any Dignity 
or Office, he is only to ſuffer the Relegatio for ſome 
ſhort time; for a mean Perſon may be as much 
concern'd and afflicted at the Diſgrace he ſuffers 
by the falſeneſs of his Wife, as a Man of Honour, 
and may leave his Conntry with equal Grief and 
Regret i. And laſtly, it may alſo be obſery'd, that 
in ſome Nations certain ſorts of Puniſhment- are 
attended with particular Infamy ; thus Euripides, K 


High on the Gallows ignominious Pains 
The very Slaves regret and think diſhonourable ; 
But by the Sword to fall looks generous and brave. 


And Telemachus in Homer | would not diſpatch his 


Maids, Kæ Oe StwzTw, that is, would not kill 
them by the Sword, but hangs them. The Puniſh- 


ment of Strangling, on the other hand, is look d 


upon to be honourable by the Ottoman Family, who 


think it infamous that noble Blood ſhould: be ſpilt 


upon the Ground. And the Jews thought it a more 
ignominious Death to be Beheaded, than to be 
Strangled or Stoned ®, On the contrary, ſome 
Puniſhments have had the fortune to be accounted 
Honourable. And upon ſuch a Notion as this, 
we are told that the Athenians were angry, that ſo 
mean and contemptible a Wretch as Hyperbolus 
ſhould be baniſh'd by Oftraciſm n; ; it was 
uſually thought an Honour to ſuffer that Puniſhment ; 
and they could readily yield Ten Tears Baniſhment to 
have been really a Puniſhment, when Thucydides and 
Ariſtides, and ſuch great Men ſuffer d it; but they 
thought it was, too great a Credit to Hyperbolus, 
and would only encourage him to boaſt, that he had 
ſuffer'd the ſame Puniſhment which was inflifled upon 
the mos? gallant Men of Athens 9. | 


b Y. Hobbes de Cive, c. 3. ſ. 11. 


< Vid. Hobbes de Cive, c. 13. ſ. 16. Leviathan. c. 27. Author. De princip. juſti & decori p. n. 200. Cumberland. de Le- 


* Nat. c. 5. ſ. 39. 


d Vid. Grot. ubi ſupra, ſ. 33. 


e Vid. I. 47. t. 19. I. 4. fer. & 


. 12. f. 1. D. de Incendio, ruina, &c. & t. 10. I. alt. D. de Injuriis, &c. & t. 11. 1. 6. D. de extraord. Crim. & t. 12. 


I. z/t. D. de Sepulchro wiglato, & t. 14. 1. 1. ſ. 3. D. de termino moto. L. 48. t. 8. 1,3. ſ. 5. ad L. Cornel. de Sicariis. In 


moſt of theſe = which are here cited by the Author, there is an unjuſt reſpe&t of Perſons, which he himſelf 
blames a little farther, as we ſhall find, if we take the pains to examine em. See the Orbis Romanus of the late 
Mr. Spanbeim, of the Diverſity of Puniſhments among the Romans; according to the Difference of Perſons. 

f Vid. L. 48. * I. 38. f. 24. 1. 39. ſ. 4. D. ad L. Jul. de Adult. L. 48. t. 13. 1. 6. D. ad L. Jul. Pecul. & t. 13. l. 5. 


f. 3. D. ad L.] 


Ttin. Perſ. L. 3. c. 6. of the Pecuniary Mul&, paid among the Ry/jans for an Abuſe offer'd, call 
ts 0 hb V. D. L. 48. t. 8. J. 1. 1.5. 


De Repub. I. 6. c. ult. 4 
c., 91. Add. Zieg. ad Grot. L. 2. c. 20. f 33 


Pecul. L. 4. t. 4. 1. 37. f. 1. D. de minor. L. 50. t. 17. l. 108. D. de diverſ. reg. * Add. Otearius 


by them Biſzeſtia. 
i Vid. Ediftum Theodorici Reg. 
* Helena, v. 306, Sc. Plin. Nat. Hiſt. l. 2. c. 63. 


Strangling is an odd ſort of Death, by ſtopping the Breath which endeavours to find a Paſſage. Add. L. 48. t. 19. 1. 28. 
1. 2. P. de Pznis. To this alſo may we apply that of Dio Chry/o/fom. Orat. ad Alexandrines. The one is the Death of a 


* MalefaQtor, the other of an unfortunate Slave. 
S. I. 7. c. 6. Thus Philo Jud. in Flaccum, is very angry that the Jeiſb Magiſtrates and Senators at Alexandria ſhould be 


1 Odyfſ. L. 22. v. 465, Ce. 
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ſcourg'd in the ſame manner, and with the ſame Inſtruments, as the meaneſt Egyptian Slaves were. To this we may refer 
that of Seneca, de Conſtantia Sapient. c. 4. There are ſome Slaves that had rather be ſcourg'd than beat. And it was 1 


preſume a very ignominious Puniſhment which is mention'd Additament. i. Leg. Burgund. tit. 10. 
Alcibiades, p. 197. B. Where there are theſe Verſes quoted out of Plato the Comick Poet. 


n Vid. Plutarch. 


Worthy to ſuffer what he did, and more, 
But not in ſuch an honourable way; 


5 | The Abje& Wretch the Sentence did diſgrace, 
Vid. Plat. Nicias, p. 530. E. where he ſpeaks of the ſame Matter. | 
bs,» 


. Thus it was ſome ſort of Comfort, Ainee# magni dextra cadis ------- 


Virg. Aneid. 1. 10. v. 830. & de la Cerda in loc. 
XX VI. Neither 


nf jc tp wat cc .co.c 


— 
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every Commonwealth ſhould take its Meaſure and 
Standard for the Puniſhment of Crimes, from the 
penal Sanctions of the Jewth Law. Becauſe that 
part of the Law was the poſitive and civil Law of 


dhe Jeus, and was accommodated to the Genius of 
that People and Commonwealth. From which, ſince 


the Conſtitutions and Tempers of other Nations and 
Commonwealths are very different, there is good 
Reaſon why the Penalties too ſhou d be different. 
Whether this indeed will hold true with reſpect to 
the capital Puniſhment of Murther, as well as to 
other Crimes, may bear ſome Diſpute. Becauſe, 
the Law which determines that Puniſhment, ſeems 
to have been promulg d to all Mankind, as well 
as to the Iſraelites. 
Puniſhment is evident: Becauſe, a Man who is 
barbarolis to that Degree, as to take away any 
Man's Life maliciouſly, can never give ſufficient 
Caution to others, without loſing his own 4. 
However, I think it ſhould not be thought a 


Breach of that Command God gives, Gen. ix. 6. b, 


if a Murtherer ſhould be releaſed from capital 
Puniſhment,” upon ſome extraordinary Exigence 
of the Commonwealth. For ſince the Determina- 
tion of all Puniſhment is of poſitive Inſtitution, and 
all poſitive Laws may be accommodated to the 
| Neceſſities of the State; that Law may alſo reaſon- 
- ably be ſuppos d to admit of the ſame Exception. 
Some indeed are of Opinion, that that Paſſage is 
rather a divine Commination than a Law, and that 
God only declares by it, that he will execute Ven- 
r upon Murtherers, either by Men, or by 
ome other ſevere Method, if they happen to e- 
ſcape the Inquiſition, and Rigour of human juſtice. 
See As xxviii. 4. Neither doth Grotius s Interpre- 


tation of it, L. i. c. 2. {. 5. exclude the Exception 


which is grounded upon the State of the Com- 
monwealth e. 
affirms, that the Fewih Rabbins did not under- 
ſtand that place to be a Law of ſuch Force, as 
that it ſhould always oblige the Magiſtrate neceſſa- 
rily to puniſh Murther with Death; but that it was 
an expreſs Indication of God's Hatred to that Crime, 
from the Severity of the Penalty he annexed to it; 
which it might be lawful for Man, according to 
the Poſture of Affairs, and Variety of Circum- 
ſtances in the publick Government of the State, ei- 
ther ro limit, or inflict. And for this Reaſon, the 
Jews (as their Law dire&s in other Caſes) did not 
inflict Death upon any of their own Nation that 
kill d a Proſelyte of the Gate, or any other Gentile. 
Nay, it any Number of Jes, or other circumci- 
ſed Perſons, had by Blows or Kicks, or any other 


And the Reaſon of the 


But Selden, L. iv c. 1. expreſſy 
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XXVI. Neither can I fee any Neceſſity that 


way kill'd one of their own Nation ſo that no 

one of them ſeparately did any thing which might 

be the immediate Occaſion of his Death, all of 

them were acquitted from ſuffering that Penalty 

which was otherwiſe due by courſe of Law; be- 

cauſe neither of them ſingly was guilty of the 

Marther d. However this be, I would not be 
thought to perſuade the World to an unwarran- 

table Eaſineſs in diſpenſing with the Puniſhment 

of this Crime. Neither would J undertake to de- 
fend that Expreſſion in one of the Conſtitutions of 
the Kings of Poland, relating to the Puniſhment 
of e Murther in the Nobility, Nos divini Juris ri- 
gorem moderantes, We mitigating the Rigour of the 
divine Law f. And here 1 ſhould take ſome 
Notice of the Diſpute, which ſome ſcrupulous Per- 
ſons have rais d againſt the lawfulneſs of puniſh- 
ing Theft with Death. But upon this I refer you 
to the Opinion of Grotius, L. ii. c. 1. ſ. 14. 6. 
Yet Se/den ſays, De J. N. & G. L. vii. c. 6. That 
among the 'Fews the Puniſhment of a Gentile, 
found guilty of Theft, was Death; but that the 
natural Jews were uſed with more gentleneſs bh. 
And Hered's Laws are condemn d as too ſevere by 
YJeſephus, That ſuch Perſons as were "guilty of 
Burglary, or of breaking up, or digging into Houſes, 
and ſich as robbed in the Night, ſhould be ſeld out 
of the Land to Strangers. By a Law of Solun's at 
Athens it was decreed, That the Penalty for fimple 
Theft, if what. was ſtolen was recover d, ſbuuld be 
to pay double; or if it was not recover d. ien times 
the Value of it. But it was added, That if any 
Perſ n had ſurreptitiouſly taken away out of the Licæum 
or Academy, or the publick Schools, either Clothes, or 
Cups, or any thing of the leaſt Value, or any Veſſels out 
of Schools of Exerciſe, the publick Walks, or Portico's, 
worth more than ten Drachms, he ſhould be puniſb d 
with Death ', What Puniſhment the Reman Law 
infliged is very well known. Tuſtinian does not 
allow that' a Man who was guilty of no more 
than ſimple Theft, ſhould ſuffer even ſo much as 
Mutilation of Members k; though ' otherwiſe 
it cannot be thought abſurd that every Criminal 
ſhould be puniſh'd in the Part which offended, ſo 
Alexander Severus puniſh'd a Notary who exhibited 
a falſe Libel of a Cauſe before the Council, by 
paſſing Sentence upon him, that the Nerves of 
his Fingers ſhould be cut, ſo that he might never 
uſe them to write more l. So Seleucus paſs d a 
Decree, that an Adulterer ſbould be condemn'd 
to boſe his Eye, becauſe the Eye makes the firſt 
Breach upon the Chaſtity, and ſo much forbidden 
Paſſion may be expreſs d in Looks, as may ea- 
fily kindle the moft unlawful Luſts. And ſo alſo 


a To this Purpoſe is that of Antiphon. Orat. 15, All Courts of Juſtice that fit upon Murder, are always in the open Air, 
that the Judges may not be forced to come into the ſame place with the Malefactors; and that the Proſecutor may not be under 


the ſame Roof with the Murderer. Add. Libanius, Progymn. loc. com. contra Homicidam. 
c Add. Grot. in Flor. ſpar. ad Jus Juſtin, ad L. Corn. de Sicar. 
e See the Abſtract of the Latin Letters of To/lizs in the Nouvelles de la Republ. des Lettres 


and on Matt. v. 40. 
the ſame place. 


d See Grot. on that place, 
d See more in 


Avril 1700. pag. 371, 372. and Mr. Thomafius's Diſſertation, de Jure aggratiandi principis Evangelici in cauſis Homicidii. 


Chap. iii. Se. 9. Printed at Hall in 1707. alſo another of his de fatuum Imperit 
s Grot. Lib. ii. cap. 1. Sect. 14. 


f Add. Philo Judzus de legibus ſpecial. 


—_— Legiſſatoria, &c. Sect. 43. 
ays, that the Laws have no Right to 


puniſh with Death all ſorts of Crimes, but only thoſe that are ſo heinous as to make the Offender deſerve to be cut off from-the Com- 
montocaltb. But Gronovius judiciouſly — thereupon, that the ſmalleſt Faults in themſelves may become capital Crimes, 


when th 
Death. 
the Severity 


Fruit of a certain Tree, which, in it ſelf, was a very indifferent thing. 
* juſtinian. Novell. 134. e. lt. 


K K k k k 


i Add. Ariſtot. Problem. ſ. 29. c. 14. 


relate to Things, from which it is eaſy to abſtain, and which there has been good Reaſons to forbid on pain of 
or in that Caſe, he that violates the Law, ought to complain of no body but himſelf. Tis upon that aceount, that 
of military Diſcipline is grounded; and we ſee that God forbid Adam and Eve, on pain of Death, to eat of the 


h Jaſepbus Archæol. Jud. I. 16. c. 1. 
1 Lampridius, Alexander. c. 28. 


the 


| 
{ 
! 
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the Law of God commands, That the Woman's 
Hands ſhould be cut off, who in any Strife, between 
ber Husband and another Man, drawing near to de- 
liver her Husband out of the Hand of him that ſmiteth 
him, putteth forth her Hand and taketh him by the Se- 
crets, Deut. xxv. 11. ®. However Anton. Matthans, 
och Criminibus, Tit. de 7 ary 2. 8 A . 

Interpretation upon Fuſtinian 's Inſtitution 
by urging for it, Thar fince tis generally either 
Idleneſs, or Poverty, that forces People to ſteal, 
the Emperor was not willing Thieves ſhould be pu- 
niſh'd by loſing the uſe of their Limbs, that they 
might not be depriv'd of the Inſtruments neceſſary 
for them to reform their bad courſe of Life; and 
when they ought rather to be forced upon ſome 
laborious Imployment. In Germany, the Law, 
that all Thieves ſhould he hang d, was made by 
Frederick the Second o. And it was afterwards 
confirm'd. by Charles V. but look d more ſevere in 
him than in Frederick; becauſe he took no Care 
of the Value of the Coin which was then ſinking. 
Upon the whole, though I am of Opinion, that 
tis poſſible for Judges to be too free in inflicting 
capital Puniſhments, and that ſometimes it might 
turn more to the Advantage of the State, if ſuch 
Criminals as are here ſpoken of, were rather con- 
demn d to ſome uſeful” Labour and Service d; 


and fo we are told Sabaco, King of Egypt, forced 


all Malefactors that were condemn d in capital 
Punifhments, to publick Labours; and that the 
Country: was ſoon ſenſible of the Benefit it receiv'd 
from | fach an Application of them : Yer 1 
make no doubt but that Theft may lawfully be 
punifh'd with Death. And from what has been 
Rad, it will be eaſy to anſwer all the Objections 

d to the contrary, eſpecially thoſe from Ant. 


urg 
Matt haus . 


XXVII. Neither laſtly, is it neceſſary that a 
Man ſhould ſuffer in the ſame manner in which he 
offended, or that a Criminal ſhould always be pu- 


niſh d by f Retaliation. This Opinion is common 


ly aſerib d to the Pyt hagoreans, who defined Puniſh- 


ment by Arrine rie, or a ſuffering the like. 
And the Judgment of Rhadamanthus is brought to 


confirm this Method. Fuſtice is duly then admini- 
fred 8 ; when the Offender ſuffers as his fins. But 
Ariſtotle, Nicom. I. v. c. 8. proves the Abſurdity of 
the Ar riero, or Retaliation, by this Inſtance : 
If a Magiſtrate, ſays he, ſtrikes another Perſon, he 
is not to be ſtricken again, but if another Perſon ſtrikes 
a Magiſtrate, he is not only to be firicken again, but 


to be further ſeverely puniſb d. As to that Com- 
mand in Ex. xxi. 23. and Levit. xxiv. 20. the Jewiſh 


n oder the Boox VIII. 


Doctors are generally of Opinion, that it does 


not oblige to a rigid Retaliation, but that ſuch 


Crimes may be redeem'd by a pecuniary Mulct. 
Bodinus de Repub. L. vi. C. alt. denies that this Law 
was ever in force. For example, that it was never 
underſtood, that when one Man broke another's Leg, 
his ſhould be broken too; and he adds, that that 
Form, An Eye for an Eye, and a Tooth for a Tooth, 
is no Argument to the contrary ; becauſe that was 
only a proverbial Expreſſion, and implied no more, 
than that the Penalty ought to be proportion d to the 
Offence: that what deſerv d only a Reproof ought 
not to be puniſh'd with Death; and that ſuch Of- 
fences as deſerved Death, ought not to be corre&- 
ed with a Reprimand; and that this may eaſily 
be inferr'd from hence, that thoſe divine Laws do 


not puniſh 'Theft with Theft, Adultery with A- 


dultery, nor Wound with Wound. But 'Theft with 
double or four times the value of the thing ſtol'n; 
Adultery with Death; and a Wound with a pecu- 
niary Mul&. The ſame divine Law hath alſo re- 
ſpect of Perſons; for inſtance, if a Man curſes a 
private Perſon, the Law preſcribes no ſevere Puniſh- 
ment to be inflited on him; but if a private Man 
curſes the Ruler, or a Son his Father, the Puniſh- 
ment is Capital. On the other hand, Conſtantius 
L' Empereur Babakama, c. 8. F 1. contends for the 
literal ſenſe of thoſe Words. I ſhall not undertake 
to determine the Diſpute between em; but after 
all, tis confeſs d however, that it was leſt to the 
Power of the Judge to tranſmute the corporal Pu- 
niſhmenr of Retaliation into a pecuniary, accord- 
ing to the nature of. the Circumſtances, from 
that Paſſage of the Law, Ex. xxi. 29, 30. where a 

Puniſhment is admitted to be chang d for a 


leſs. And Fofephus ſays in his Antiquities, L. iv. 


C. 8. That he that put out another Man's Eyes, 
was to ſuffer the like, and loſe the ſame himſelf, 
which he deprived the other of ; unleſs the Per- 
fon that hft his Eye, was content to take a Sum 
of Money in lieu of that Penalty; the Law al- 
lowing the Sufferer to ſet the Rate upon his 
own Misfortune. But on the other hand, they 
that endeavour to prove Retaliation, urge that 
Paſlage in Deuteronom. xix. 19. b. But it may be 
anſwer d, that the Laws there mention'd cannot 
with any appearance of reaſon be thought to 
belong to this Subject; ſince the Puniſhment for 
Evil- ſpeaking, and Curſing, exceeds all the Meaſures 
of Retaliation; the bare Endeavour having the full 


= Thus Pulcatins Gallicanus in Avidins Caſſins, c. 4. relates, That he had cut the Nerves of the Deſerters Legs. Add Cu- 


jacius's Obſerv. L. 7. c. 13. 

t. 27. 1. 8. de Pace tenenda. 

e Sir Thomas More, Utop. /. 1. 
L x. v. 655, 656. 


===-=-=Neque enim lex ægquior alla 72 
uam necis artifices arte perire ſua. 


Þ Inſtitut. I. 4. t. 1. De obligat. que ex delifo naſcuntur, ſ. 5. 
d Vid. Herodot. Euterpe, p. go. Ed. H. Steph. Diodor. Siculum, I. 1. c. 65. 


f Sec Grot. B. 2. c. 20. 1. 32. 


C Feuder, I. 2. 


6 Ovid. de Arte Amandi, 


-------Th* Inventors, as tis juſt, 9 609 
Should feel thoſe Pains themſelves diſcoyer'd firſt. 


—— Decl. 11. p. 154. The Juſtice of Revenge is ſhorteſt whem the Crime is the meaſure of the Puniſhment. And if the 


Nature of Revenge be co 


d, a Man is beſt reveng'd, when his Injuries are puniſh'd in the ſame way they were committed. 


Senec. I. 5. Contr. Præſat. p. 276. What a Man deſigns for a Puniſhment to another, is often by a very juſt Method of puniſh- 
ing chang'd into his own. Polyb. I. 12. in Excerpt. Peireſe. Since he hath carried himſelt with ſo much Bitterneſs and Moroſe- 


neſs to others, tis juſt others ſhould uſe him with the ſame Unkindneſs. 


h Conf: L. g. t. 2. I. lt. C. de 


Accuſat. & — L. 9. t. 46. I. 20. C. de Calumn. L. 9. t. 12. 1. 7. C. ad L. = de Vi Publica. Foſephus Archeol. Fud. 


1. 4. c.8. 
ſame Nature. 


o Hraelite ſhall have by him any mortal Poiſon: And if any ſuch 
ſuffer what he was to have done whom the Poiſon was prepar'd for. Died. Siculus, I. 1. c. 77. repeats an Egyprain Law of the 


found in his Poſſeſſion, he ſhall die, and 


Evil 


— 


- "I" 4 1 
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Evil ſet in view. However, in other reſpects the 


Penalty of that is not unjuſt. For there is no diffe- 
rence between an Evil-ſpeaker, and one that does ill, 
but only in the Opportunity 2. Thus by the Law of 
God, a Man that brought an evil Report upon a 
Virgin, was lookt upon to be equally guilty with 
one that forced her Honour. Deuteron. xxii. 19, 29. 
d. For there can be nothing more injurious and ma- 
licious than Detraction; it maketh us think well of 
Falſbood, and forces Innocence it ſelf to look guilty ©. 
And the State of human Affairs muſt be reduced to a 
wery deſperate Condition indeed, if every Man's malice 
has power to make us criminal : For Innocence can never 
be happy . to eſcape the pernicious Diligence of a 
(anderous Tongue 4. In one of the Laws of the 
Twelve Tables it is inſtituted, that the Man that 
breaks another's Limbs, unleſs he can make his Peace, 
and compound with him, ſhall ſuffer the like. Upon 
which Law I refer you to the Diſpute between 
Favorinus and Sex. Cacilius in Gellins, © L. xx. 
c. 1. But it is plain, that Retaliation was grown 
out of uſe at Rome, from the 7th Section of the 
Inſtitute, De Injuriis f. Diodorus Siculus, L. xii. 
c. 17. gives us an Account of a Law made by Cha- 
rondas to this effect: I any Man puts out another's 
Eve, let his Eye alſo be put out. It happen'd, that 
* a Perſon blind in one Eye was ſet upon, and 
& loſt his other, and conſequently was entirely 
* depriv'd of Sight: Now in this caſe, tho' the 
© Criminal was to be depriv'd of one Eye, yet 
< his Puniſhment was: juſtly thought leſs than he 
«© d:ſerv'd; becauſe, tho' he might ſeem to be 
e ſufficiently puniſh'd by the Letter of the Law, 
4 yet his Loſs was not confiderably ſo great as 
© the others. And therefore it would look more 
© like Juſtice, where the Penalty was to be laid 
© equal to the Injury, that the Perſon, who en- 
< tirely depriv'd the Man of Sight that had loſt 
© one Eye before, ſhould loſe both his. The 
ce blind Man grown therefore impatient at his 
* Misfortune, and the Partiality of the Caſe, 
© took the Courage to repreſcnt his Caſe to the 

People, bewail'd the unhappy Condition of his 
“Life, and beg'd them to alter the Law ; at laſt 
< putting the Rope about his Neck (as the Cuſtom 
& was there upon ſuch occaſions) his Entreaties 
had the defir'd Effect, the Law was abrogated ; 
© a new one better conſider d was preferr d, and 
te he eſcap'd the Death he was ready to have ſuf- 
© fer d 8,” But however this be, tis certain, that 
ſo rude a Notion of Retaliation can never be a juſt 
Meaſure of Puniſhment. For in the firſt place, 
there are a great many Crimes, which it cannot 
poſſibly be apply d ro. As I believe, Retaliation was 
never thought a proper Puniſhment for Adultery, Ra- 
viſo ment, Beſtiality, Treaſon againſt the State, Revi- 
ling, Detrattion, Sorcery, Forgery of Wills or Deeds, 


Counterfeiting the Coin, impofing of falſe Births or 
adulterous Children, Procur ing Abortion, Kidnapping, 
Crimen Ambitus, Inceſt, Sacrilege, Removing the 
Landmark, Defacing Sepulchres, Cozenage and Collu- 
fion, Prevarication, and the like. And by the way, 
it ſhould be mention d as an Inſtance of the Wiſ- 

don and Piety of the Emperor Theodoſius, that he 

took off the ſhameful Puniſhment of Women taken 

in Adultery then uſual at Rome, by which they 

were to be condemn'd to the publick Stews, and 

were there to be proſtituted to all that came, a 

Bell ringing all the time they ſuffer d that Infa- 
mous Puniſhment. For though an Ignominy of 
this Nature might poſũbly produce the ſame 

Effects, as the moſt ſevere Puniſhment ; yet fince 
this Puniſhment could not be put in Execution 

without Sin, it ſeem'd rather to increaſe than take 
away the Guilt of the Fact it puniſh'd b. But 
admitting that thoſe Laws which ſeem to eſta- 
bliſh Retaliation apply it only to Injuries and 

Hurts that affect the Body; and admitting that 
one may imagine a Caſe, where the Crime com- 
mitted may be well enough turn'd into the Pu- 
niſhment of it ; and that neither the Perſons, the 
Place, the Time, Quality, or Cauſe, inhanſe or 
aggravate the Crime; yet even upon ſuch Sup- 
poſitions ſimple Retaliation will not be a proper 
Puniſhment. For Inſtance, a common Man ſtrikes 
another a Box on the Ear, in ſome private Place; 
now if the Perſon that ſuffer d the Stroke is to 
return the other the like, tis to be fear d, he will 
hardly be exact enough to obſerve a juſt Proporti- 
on i. And if the Execution be referr'd to a third 
Perſon, how ſhall he know with what force the 
firſt Blow was given? Beſides, in many Crimes 
Retaliation might be too ſevere, if there ſhould be 
no Diſtinction made, whether the Fact were com- 
mitted maliciouſſy, or not; or if no difference of 

Perſons be obſerv'd. For Example k, a Man 
deſigning to ſtrike another a ſlight Blow in the 
Face with his Diamond perhaps, or ſome Stone he 
wears on his Finger, unhappily, againſt his Inten- 
tion, ſtrikes out his Eye; it would be very ſevere, 
if ſuch a Perſon ſhould, upon that Misfortune, 
be condemn'd to loſe his Eye too. So if a Gentle- 
man kick a common Porter or Labourer, it would be 
too ſevere to ſentence that the Kick ſhould be re- 
turned again upon him, becauſe *tis a Diſhonour to 
a Perſon of Quality to receive a Kick, and none to 
one of mean Condition. ain, on the other hand, 
in many Crimes the Puniſhment of - Retaliation 
ſeems too eaſy: And this may happen particular- 
ly from a Diſparity between the Perſons-who did, 
and who ſuffer d the Injury; or elſe from a Diſpa- 
rity of Place, Time, and other Circumſtances. But 
in the general, the Arguments which Grotius pro- 
duces in the Chapter before cited, $ 32. entirely 


' = Dvintil. Decl. 331. Tis a ſort of Murther to attempt any Man's Life, that ought not to be kill'd. : And Pliny in his 
Panegyr. c. 35. n. 3: ſpeaking to the Delators, tells them, That they were to expect Puniſhments equal to the Rewards 
ore 


they had had be 
<« ſelyes, as they were fear'd before by others. 


„ that their Hopes ſhould be no greater 


than their Fears, and that they ſhould be as much afraid them- 


b Ifocrates de Permutatione, p. 540, 541. Detraction makes 


Judges perjure themſelves ; extinguiſhes the Light of Truth, involves all that hearken to it in a Miſt of Lies, and then eaſily 


finds a way to deprive Men of their Lives. 
the Injuſtice of the Judge. 
f Inſtitut, L. 4. t. 4. 1. 7. 


&' Quintil. Declam. 11. Defamation can have no effect, but by 
4 Conſtitut. Sicul. L. 2. c. 14. . 
s Demoſthenes mentions the ſame Law, adv. Timocratem. Ariſtot. Nhet. J. 1. c. 7. 


e Woct. Attic: 


The Puniſhment is not the ſame when a Man puts out his Eye that has but one, and one of his that hath two. Add. Pet. 


Gregor. Tholoſanus Syntagm. J. 31. c. 10. 
1.6, t. 4. c. 3. 


b Socrates Hift. Eccl. I. 5. c. 18. 
* V. Ariſtot. Ethic. ad Nicom. I. 5. c. 8. 8 
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i Add. Lex M ifi gotborum, 


confute 


confute that wild extravagant Notion of Retalia- 
tion; where he alſo with very good Reaſon denies, 
that when a Man hath deliberately, and without 
much alleviating Circumſtances, done hurt to 
another Perſon, he ought to ſuffer juſt as much 
Harm as he has done, and no more. For tis a Con- 
tradiction to Equity, that the Fears and Dangers 
of the innocent and the criminal ſhould be equal. 
And there would be but ſlender Proviſion made 
for common Security, if Malefactors ſhould be un- 
der no greater Fears from publick Juſtice and the 
Laws, than good Men are from their Inſolence and 
Wickedneſs ; eſpecially fince the Hopes of Con- 
cealment, of eſcaping by Flight, or by ſome way 
or other evading Juſtice, are in a manner additio- 
nal Adyantages to every Villain. And beſides, 
the moſt ſacred Laws themſelves do ſometimes or- 
dain the ſame Puniſhments for imperfe& and fi- 
niſh'd Crimes, Deut. xix. 19. Exod. xxii. 9. . It 
was a remarkable Law which Strabo mentions, L. xy. 
among the Indians, He that deprives Men of the 
uſe f a Limb ſhall not only ſuffer the like, but ſhall 
have his Hand cut off alſo. But if any Perſas de- 
prives an Artificer or Mechanick of the uſe of an 
Hand, or an Eye, he ſhall be put to Death. 
by Solon's. Law, the Perſon that put out one of 
another's Man's Eyes, was to loſe both his own Þ. 
And fo alſo a Man that went arm'd with a Deſign 
to kill any Perſon, fell under the reach of the Law 
de Sicariis, L. xlviii. t. 8. I. 1. D. ad I. Corneliam. 
Now though the Conſequence of this be, that the 
Puniſhment of a mature 8 bv ſhould be 
proportionable to the degrees of its ummation, 
yet ſince human Juſtice can inflict no Puniſhment 
greater than Death, and it is impoſſible that ſhould 
be repeated, there muſt neceſſarily be a ſtop made 
there; though according to the degrees of the 
Crime, the Puniſhment of Death may be made more 
painful by Torture, or appear more grievous from 


the Circumſtances of Ignominy and Diſgrace, 


which either attend or follow after it. | 

_ .. XXVIIL I proceed in the next place, to 
conſider - thoſe Puniſhments which are infli&- 
ed by human Juſtice, for other Mens Crimes. 
And here, without Diſpute, they that do 
really -partake of the guilt of the Offence, ought 
to ſhare alſo in the Puniſhment, in proportion 
to the Influence they may be ſuppoſed to have 
in the Fact; ſince they ſuffer not for another 
Man's Fault, but their own. But now how, 
and by what Method of acting a Man may 
be ſaid to partake of another's Crime, I have 
ſhewed before 4 ©, But it muſt be obſerv'd, 
that there is this difference between Satisfaction 
for Damage and Puniſhment, that tis more uſual 
for human Juſtice to condemn an Offender to make 
Reſtitution, than beyond, and beſides that, to ſuf- 
fer Puniſhment alſo: Becauſe Imprudence or nw 
of Offence may be ſufficient Motives to ſuperſe 
Puniſhment, though perhaps not to excuſe Repa- 
ration for Damages. It was a remarkable Law 


2. Ediftum Regis Theodorici, C. 13. & 50. 

a See above in B. 1. c. f. ſ. 14. and in B. 3. c. 1. {.4, 5. 
ad e Majeft. I. 5. c. 9. & 10. 
1. 6. Ep. 1 


b Diogenes Laert. Solon. 
t Buchanan Rex. Scotic. L. q. 
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which was made by Thomas Randolf, Regent of 


Scotland f to ſuppreſs the Robberies Which 
were then frequent; and that was, That all 
Husbandmen ſhould leave their Plows, and other Iu- 
ftruments of Tillage, in the open Fields ; and that 


at Night they ſhould not ſo much as lock or ſecure 
their Houſes or Barns ; and that the Loſſes they ſuf- 


fer d ſhould be paid to them by the Juſticiaries of the 
Kingdom, who were to be reimburſt by the King, 
and the King was to ſatisfy-himſelf by the Goods and 
Chattels of the Robbers that were apprehended. Bur 
now as to Crimes contracted by Corporations or 
publick Bodies, it muſt be obſerved, that though the 
Decrees, to which the major Part conſents are ge- 
nerally look d upon to be Decrees of the whole Bo- 
dy; ſo that the leſſer Number diſſenting, ſhall be 
oblig d notwithſtanding to ſee them executed 8 h; 
yet if there be any Enquiry made about the 
guilt of ſuch an Act, thoſe Perſons only are to 
be ſuppoſed liable, who actually gave their Con- 


ſent. And thoſe are innocent, who denied their 


Agreement to it from the Beginning, and con- 
ſtantly perſiſted to diſſent from it i. Alexander 
the Great took Thebes, and commanded that all 


And the Thebans ſhould be ſold for Slaves, excepting 


only ſuch of them, as were againſt paſſing the 
Decree to break Alliance with the Macedonians k. 
Nay, it is not uncommon to excuſe thoſe ar 
leaſt (as to the higheſt degrees of Guilt) who 
diflented at firſt, but afterwards fell in with the 
— Number, and then purſu'd the Exe- 
cution of the criminal Decree as far as they had 


Power. So the Greeks were ſaid to have ſpared 
Antenor and /Eneas, | who had perſuaded the 


Trojans to reſtore Helena, though the latter of 
them perform d many brave Actions in Defence 
of his Country. It is alſo to be further obſerv d, 
that the Puniſhment of a ration or Body 

litick, as ſuch, is different from the Puniſhment of 
particular Perſons and Subjects. The Puniſhment 
of a particular Subje& is ſometimes Death. And 
that which anſwers it in the Body politick is Diflo- 
lution n; and when a Corporation or Community 
is thus diffolv'd, all uſufructuary Advantages are 
ſaid to be at an end with it, in the ſame manner 
as in Caſes of Death n. Sometimes particular 
Perſons are, by way of Puniſhment, made Slaves, 
and the Body politick ſuffers the like, in caſe it 
were once immediately ſubje& to the civil Sove- 
reign only, but is afterwards ſubjected to ſome 
other ſubordinate Body, or perhaps to a particular 
Subject. And laſtly, as particular Perſons may be 
puniſh'd by way of Mul& levied upon their 
Eſtates; ſo the Body politick, when it commits any 
publick Crime, is puniſh'd by Deprivation of the 
publick Goods belonging to it, ſuch as Forts, Naval 
Stores, Ships of War, Arms, Treaſure, publick Lands, 
Privileges, and the like. So when the People of 
Antioch, upon the I of a new Tax, pull d 
down the Emperor Theodoffuss Statues in all the 
publick Places, he puniſh'd them by forbidding 


6 V. Grot. L. 2. c. 21. 1. 1. 
e Vid. Jacob. Godofredum diſc. in C. L. . t. 8. 
s Vid. Polyb. I. 5. c. 49. in fn. Plin. 


3. Particular Men at the firſt Propoſition of any Matter may lawfully diſſent; but when the Decree is paſs'd, that 


which the Majority agreed to, maſt oblige all. 
k Plut. Alexander. p. 670. D. 


n Upon this, ſee above in B. 7. c. 2. — 
„Www Et; a7. - - m Add. Cenſtitut. Sicul. I. 1. tit. 47» 


n Medeftings in L. 7. t, 6. 1. 21. D. quibus mod. Uſufrad. amit. 


i See Luke xxiii. 51. 
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them the uſe of the Theatre and the Baths, and 
by taking from them the Title of Metropolis, which 
their City enjoy d before ®. And ſo Marcus the 
Emperor took away from the ſame People all the 
publick Shows and other Ornaments of their City 
(though he afterwards reſtor d them again) ®. 
So Severus demoliſh d the greateſt part of Byzan- 
tium, ruin'd the Theatres, and Baths, and all the 
Ornaments of the City, reduc'd it almoſt to a Vil- 
lage, and made it ſubject to the Perinthians ©. 
And thus the Emperor Conſtantius by way of Pu- 
niſhment to the ſame City, becauſe they had kill'd 
his General Hermogenes, took away from them the 
Dole of Corn, which he had uſually before diſtri- 
buted among them d, But however in Crimes 
where there are Numbers of Complices, tis reaſon- 
able, the chief Promoters and Abettors, ſhould 
be puniſh'd with greateſt Severity e. And in 
ſhort, in eſtimating the Crimes and Penalties of 
Corporations and Bodies politick, it ſhould be con- 
ſider d, as Quinctilian very well obſerves f, That 
© generally whatever a Community undertakes, 
4 muſt be aſcribed to the power of the Counſellors 
that direct it; and that all popular Diſturbances 
* and Inſurrections are of greater or leſs Violence, 
* according as the People are exaſperated. Juſt 
das all Motion in our Bodies derives it ſelf from 
our Minds, and our ſeveral Parts are as it were 
dead and uſeleſs, till pat in Action by the Soul. 
Nis the eaſieſt thing in Nature to raiſe any 
E kind of Paſſion in a Multitude; for there was 

* never any Aſſembly, where every Man could 
perfectly govern himſelf by his own Thought, 
& Senſe and Reaſon, Nor was there ever a Mul- 
titude that had the Foreſight and Prudence par- 
* ticular Men have. Whether it be that all Men 
* are leſs affected with publick Concerns ; or 
that every Man is leſs ſolicitous, where he doth 
© not think himſelf in particular anſwerable for 
the Succeſs. For the Preſumption and Depen- 
« dence Men have upon others, make them neg- 
& ligent and remiſs themſelves. And fo Cicero 
ſays, that among the Romans, if any Number of 
Soldiers had ded againſt the Laws military, 
ſome few of them were puniſh'd as their Lot hap- 
pened, That ſo the Terror might reach all, though 
but few fell under the Puniſhment 8, And this is 
implied in the Anſwer of Germanicus's Army to 
him in Tacitus, that he ſhould puniſh the Guilty, 
' but pardon ſuch as had been Miſguided h. 

XXIX. And here it may be queſtion'd, whe- 
ther a Crime committed by a Community or 
Corporation will always leave it under execution 
of the Puniſhment ; for Inſtance, if a Commu- 
nity has been publickly Guilty of ſome crimi- 
nal Act, perhaps two or three hundred Years 
paſt i? It may perhaps have ſome ſhew of 
Reaſon for the Affirmative to ſay, That as long 
as the Community laſts, it continues the ſame k, 
though the particular Members in it change, and 
ſucceed one another. But when the Queſtion is 


2 CLibanius Orat. 13. 
« Socrates Ecclef. Hi. 1. 2. c. 13. 
t Cic. pro Cluentio, c. 46. Tacitus, Ann. L. 1. c. 44. init. 
1. 28. c. 4. Bodinus ge 
Sicul. L. 1. tit. 21 t. 


1 Yid. Ant. Matthzum de Crim. ad L. 48. t. 19. c. 4. t. 20. c. 4. f. 14. 
n Jaſtinus, L. 28. c. 1. in fin. 


b Vulcatius Gallicanus in Avid. Caſſius c. 9. 
e Vid. Liv. I. 28. c. 26. ab. init. 


Caar III. Lives and Fortunes of the Subject, &c. 795 


of human Puniſhment, it ought in Truth to be de- 
nied. For it is more neceſſary, even in particular 
Men, to puniſh freſh, and therefore more ſcanda- 
lous Crimes, than old forgotten Faults. And there- 
fore, there was very good reaſon for that Preſcrip- 
tion of Crimes which the Roman Laws allow d l. 
Beſides, it is to be obſerved, that ſome things 
may be immediately and naturally predicated of a 
Community, as ſuch; for Example, the having a 
common Stock, common Conſtitutions, Rights, and 
Privileges, which the particular Members cannot 
call their own. And again, that there are other 
things which agree to the Body, only as derived 
from the particular Members, or which firſt of 
all inhere in the Members, and afterwards in- 
fluence and denominate the whole Body. Thus it 
is uſual to call a Society learned, noble, wiſe, ho- 
nourable, or contemptible, as the Majority of its 
Members is learned, noble, wiſe, honourable, or con- 
temptible, tho perhaps ſome of the Members may 
be unlearned, baſe, or imprudent. And in this lat- 
ter Senſe it is, that ſuch Bodies may be ſaid to have 
incurr'd Puniſhment. For the Demerir adheres to 
the particular Members, as they are ſuppos d to be 
Perſons who have the uſe of their Underſtanding, 
and are capable of a&ing with Reaſon and Choice. 
But a Community, as ſuch, and as it is conceiv d 
to be diſtin& from the particular Members, has no 
Faculties by which it is capable of exerciſing 
ſuch Actions as primarily and immediately con- 
tract Demerit; and which may therefore be ſup- 
pos d to be diſtin& from thoſe of the particular 
Members. And therefore it follows, that if the 
Members, by whom the Body contracted the De- 
merit, are dead and gone from the Society, and 
the Guilt has not been continued by any Act of 
their Succeſſors, that the Demerit it ſelf expires 
with them; and conſequently that which made 
the Body liable to Puniſhment; ſince the one cannot 
be juſtly inflicted without the other. Plutarch m 
indeed, in this caſe, appeals to the Methods of di- 
vine Juſtice, which ſometimes, as we read wifits 
the Sins of the Fathers upon the Children. But as 
the Proceedings of divine Juſtice are not always to 
be made a Pattern to human; ſo neither -dath it fol- 
low that if it be Equity, to allow Poſterity the Poſ- 
ſeſſion of thoſe Rewards and Honours which were 
acquired by the Deſerts of Anceſtors ; it is therefore 
Equity, that they ſhould alſo ſuffer the Puniſhments 
due to their Anceſtors Offences. For it is the Na- 
ture of a Benefit, that it may freely be beſtow d, 
at the Pleaſure of the Donor, even npon a Perſon 
wholly undeſerving; but the Nature of Puniſhment 
is quite different. The Romans (as Faſtin tells us) 
made uſe of the Pretence of an old forgotten 
Kindneſs, to undertake the Defence of the Acar- 
nanians againſt the Etolians en, dedaring that the 
Reaſon why they aſſiſted them was, becauſe the 
Acarnanians did not join with the other Cities of 
Greece, to ſend Forces againſt Troy, from which 
City the Romans would be thought to have derived 


c Herodianus, I. 3. c. 19. 
f Dyintil. Declam. 11. p. 156. Ed. Lug. Bat. 
n Add. Polyb. 1. 11. c. 27. in fin. & excerpt. Legat. 
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_ themſelves: Though it was clear this was nothin 
elſe but Pretence, and was only a Colour to excuſe 
themſelves for interpoſing in things it did not belong 
to them to be concern d in 2. | | 
XXX. But however it is ſtill true, that human 
Juſtice ought not to force a Man to bear part of the 
uniſhment of another's Crime, when he was not 
acceſſory to the Commiſſion of it. The Rea- 
ſon is, becauſe all Merit and Demerit are entirely 
Perſonal, and founded in the Will of each Man; 
which certainly is, or nothing is, at his Com- 
mand, and which cann't contract any Guilt, 
but by ſome internal Motion of its own b. But 
— it often happens, that ſome Mens Offences 
are the Occaſions of Evil to others, that we may 
not be apt. from hence to make a wrong Inference, 


it is neceſſary to obſerve, in the firſt place, that 


not every thing that brings Uneaſineſs, Incon- 
venience, or Loſs, upon a Man, is-properly Pu- 
niſhment c. A Man when his Eſtate is confiſcated 
upon ſome criminal Account, and he is reduced to 
Want and Poverty, may properly be ſaid to have 
ſuffer'd Puniſhment. But how many Men are there, 
that come into the World without any other For- 
tune or Eſtate than their own Perſons? How many 
are there that by Fire, Shipwrack, Incurſions, and 
Depredations of Enemies, are ſtripp'd of all, and 
whoſe Poverty cannot be call'd human Puniſhment, 
but fatal Misfortune ? And I may ſay, that there- 
fore the Evils, for Example, which Subjects ſome- 
times feel from the Miſcarriages and bad Govern- 
ment of their Princes, ſhould be thought alſo to be 
of the ſame Nature with thoſe other Inconve- 
niences and Afflictions, which attend human Life; 
ſuch as ill Conſtitution of Body, Infirmities of 
Age, unwholeſome Air, Barrenneſs, and the 
ke. N | | | 
XXXI. And Secondly, it muſt be further ob- 
ſerved, that there is great difference between the Da- 
mage which a Man ſuffers directly by another's 
hand, and that which falls upon him only by Con- 
ſequence. - A Man ſuffers the firſt, when he is de- 
priv'd of that which he has already all proper Right 
to. 'The other happens, when that Condition is in- 
tercepted, without which he could not enjoy ſuch a 
Right 4. Thus when the Eſtate-the Parents were 
poſſeſs d of is forfeited, the Children alſo feel the 
Loſs of it. But however, that is not a Puniſhment 
properly with reſpe& to the Children, becauſe 
they cannot come to the Inheritance of their 
Fathers Eſtate, unleſs their Fathers preſerve it 
for them till they die. And therefore the Confiſ- 
cation or Forfeiture only intercepts the Condition, 
without which the Children can have no Right 
to their Father's Eſtate . But however, it was 
truly an unjuſt and barbarous Law (as Buchanan 
calls it) which was made by Magaldus King of 


Scotland, That all the Goods and Chattels of condem d 
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Criminals were to be forfeited to the Crown, excludi 
their Wives and Children from any Part of them f. 
XXXII. Again, Lally, it ought to be obſerv d, 
that ſometimes the Evil a Man may ſuffer, or the Loſs 
of any Good he may ſuſtain, may be occaſion d by 
another Man's Offence, or becauſe another Man has 
not perform d his Obligation; but ſtill that this 
Man's Offence, or Deficiency in Performance of the 
Obligation, is not the proper and immediate Cauſe 
why the other ſuffers Evil; nor can any third Perſon 


pretend any direct Right from ſuch an Offence to 


inflict Evil upon him 8. Thus it is common for Fide- 
juſſors, or Bondſmen, to ſuffer Loſs, when the Debtor 
they engage for, breaks his Promiſe. But the imme- 
diate Obligation that binds the Fidejuſſor or Bond(- 
man to diſcharge the other's Debt, is his own Pro- 
miſe, For as a Man that- engages himſelf to be 


bound for a ry is not properly obliged from the 


thing bought, but from the Promiſe he made; ſo a 
Man bound for a Criminal is not properly obliged 
by the other's Crime, but by his own Engagement. 
From whence it follows, that when the Fidejuflor 


or Bondſman is to ſuffer Evil, it muſt not be mea- 


ſur'd by the other's Crime, but by the Power he had 
to promiſe. And therefore when the Delinquent 
eſcapes, and it is neceſſary his Surety ſhould make 
Satisfaction to Juſtice, tis not to be conſider d 


what Evil might have juſtly been inflicted on 


the Delinquent, but what Degrees of Evil the 
other could oblige himſelf by his own ſole 
Conſent to ſuffer for him. And hence it may 
alſo be inferr d, how far Bondſmen or Fidejuſſors 
may be admitted in capital Caſes: And that may 
be only thus far; either that the Bondiman may 
promiſe the Magiſtrate (whoſe Duty it is to pro- 
ſecute the Offender) that he will ſatisfy for the 
Damage he has done ; or' elſe that he will take 
care to bring him to Tryal, upon Condition that 
the Criminal may be admitted to Bail, if he be al- 
ready apprehended, may be free from the Incon- 


veniences of a Priſon, and may not be! oblig'd to 


appear at his Tryal in Irons; or if not apprehend- 
ed, that nothing be iſſued out againſt him in his 
Abſence, and before he has had a judicial Hearing. 
But no Man can: oblige himſelf to ſufter Death for 


a Criminal h; ſince no Man hath ſo much Power 


over his own Life. Neither can the nature of 
human Juſtice allow ſuch Puniſhments to be in- 
flicted. For the end of Puniſhment is to reſtrain 
Men from Tranſgreſſions, and diſpoſe them to Obedience. 
But in this Caſe, neither has the Fidejuſſor him- 
{elf offended, neither by his A& of Engagement 
doth he derive the guilt of the other's Crime 

pon himſelf, . For it can be no Crime in him to 
deſire that the Criminal ſhould have a fair Hearing 
in a convenient Place, and. be without trouble 
and diſquiet, before Judgment paſies upon him; 
nor is it any to promiſe he will pay the pecuniary 


2 But the Expreſſions Mahomet the II. uſed to Pope Pius the II. were more ridiculous than this; That he was ſurprized 
to find Italy joined in a Confederacy againſt him, fince the Trojans were his Anceſtors as well as theirs, and ſince it ought to 
be their common Concern to revenge Hector's Death upon the Greeks, whom the 7talians had now made an Alliance with, 


inſt him, "Mich. Montaigne's Eflays, I. 2. c. 36. p. 556. 
III. Section. F c V. Grot. L. 2. c. 21. 


I. lt. I. 26. D. de Danno Infocto, & L. 35. t. 2. 1. 63. D. ad L. Falcidiam. 
t Buchanan, Rerum Scotic. I. 4. 


—— 


did. & Relegat. &c. 
in B. 5. c. 10. f. 12. 


7} 


b This Reaſon is taken from the Beginning of the 
d We have an inſtance of this in L. 39. t. 2. 1. 24- 
e Vid. L. 48. t. 22,1. 3. D. de Inter- 


s Vid. Grot. d. J. ſ. 11. h See above 


Mul& 
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Mul& impoſed on the Criminal, in what manner 
the Magiſtrate ſhall think fit to ſet it, when the 
Criminal is fled from Juſtice. Beſides the End of 
human Puniſhment cannot be obtain'd by puniſhing 
the Surety ; for if he puniſh'd,” he muſt be pu- 
niſh'd, not becauſe he himſelf is guilty of any 
criminal Action; but becauſe he was ſo imprudent as 
to expoſe himſelf to Danger, upon the preſump- 
tion of another Man's H „And then all 
the Effect of ſuch a Puniſhment will be this, that 
other Men will be more cautious for the future 
how they engage themſelves ; not that they will 
| be more careful to avoid the Crime the Offender 
was guilty of. And therefore ſuch a Puniſhment 
would ſeem to have no Regard to the Fact of the 
principal Criminal, but only to the unwary Cre- 
duliry of the Surety. . And therefore the Magi- 
ſtrate that puniſhes a Bondſman, or Fidejuſſor, 
underſtands neither the Nature of Puniſhment, nor 
his own Duty in inflicting it; except it appear that 
he deſign d only to abuſe him, and elude the force 
of publick Juſtice, And again, ſince no Man has 
ſuch Right over his own Members, as to take Liberty 
to deprive himſelf at pleaſure of any of them; it 
is evident that no Man can oblige himſelf to ſuf- 
fer the Puniſhment of Murilation for another Per- 
ſn. But tis a different Caſe, when Jaylors, the 
| Keepers of Malefactors, are puniſh'd with Death, 
who either by Neglect, or Colluſion, gave them 
Opportunity to make their Eſcape ; for they ſuffer 
for their own criminal Default, not for their Pri- 
ſoners . Nay further, though it muſt be al- 
low'd, that the free Heads, and Maſters of Families, 
had the Liberty of ſetting up what ſort of Govern- 
ment or Law they pleaſed ; yet it does not ſeem 
to be a proper Method to baniſh the Fidejuſſors; as 
well becauſe Baniſhment can harldly be called a 
Puniſhment ; as becauſe it is not the Intereſt of the 
Commonwealth ro drive away ſuch Subjects b. 
There are ſeveral other Caſes, where a Man may 
ſuffer Inconvenience by another's Offence. For In- 
ſtance, if a Friend be ſo kind to me as to let me 
live in his Houſe Rent-free, and it happens that 
my Friend, the Proprietor, be found guilty of ſome 
Crime for which his Houſe is forfeited; 'ris plain 
that I muſt be ſenſible of Inconvenience in ſuch a 
Caſe, becauſe I muſt be forced to provide my ſelf 
of a new Habitation, when perhaps he would 
have allowed me to have lived there longer upon 
the ſame Terms. Bur the Puniſhment doth not 
properly affect me. For the Publick, that is ſeiz d 
in the Propriety of the Houſe, may when it pleaſes, 
by its own Right, deny me the Uſe of it, at that 
Rate I had it before. So alſo Children of Traitors 
and Rebcls are often denied civil Honours in the 
State. And this indeed aggravaes the Puniſhment 
in the Parents, ſince their Children (whom they 


a See 1 Kings xx. 39. %%. As XII. 19. 


are ſuppoſed to have the greateſt Affection and 
Regard for) muſt for their Fault live without any 
publick Character or Mark of Honour and Eſteem in 
the Commonwealth. But this is in reality no 
Puniſhment to the Children ; becauſe the Govern- 
ment may beſtow Honours where it pleaſes, and 
therefore may, by its own Right and Authority, 
exclude ſuch Perſons as have not in the leaſt of- 
fended, from all Titles and Dignities it has power 
to confer, as often as it is thought agrecable to the 
Rules of Government, and the publick Good. 
XXVXIII. From theſe Diſtinctions it appears, that 
no Man can be juſtly puniſh'd by any civil Court 
for another Man's Offence, when he is free from 
the .Guilt of it. And the Reaſon is, becauſe that 
aptitude which diſpoſes a Man for Puniſhment pro- 
ceeds from Demerit, and Demerit in the laſt Reſort 
is founded in the Will, which is certainly, or no- 
thing is, at a Man's own Command, and which 
cannot contract any Guilt, but by ſome internal 
Motion of its own. *Tis a Miſtake in Grotius, 
in the Chapter before cited, Sect. 12. to think that 
there may be an Inſtance given to the contrary, 
extrinſical to the Perſon of the Delinquent, in the 


Perſon of one he hath a violent Affection for. 


And I think it is nothing to the Purpoſe to ſay 
as Plutarch does ©; © that the Maſter, by cor- 
* recting ſome of his Scholars, puts all the reſt 
in mind of their Duty, and a General, by 
F making a Decimation, puniſhes the Fi 
Army. For both the Youth that is corre&ed, and 
every tenth Soldier that ſuffers, is really criminal 
himſelf. And hence therefore it follows alſo, 
that innocent Children are not to be puniſh'd for 
the Crimes their Parents were guilty of de. And 
therefore ſome In rs explain Foſhua c. vii. 
v. 24. thus, That Achan's Children were brought 


out only that they might hear the Inſtructions 


Foſhua gave them, and the reſt of the People; 
and be adviſed to take warning how .they were 
found guilty of the like Crimes themſelves ; not 
that they were to be ſton d with their Father. But 
if this Comment upon the Text will not be al- 
low d, ſee what Grotius faith, de J. B. & P. I. 2. 


c. 21. H. 14. in princip. f. 


Ne perge queri, caſuſque priorum 
Annumerare tibi. Nec culpa nepotibus olſtat. 
Tu modo diſſimilis, rebus mereare ſecundis 
Excuſare tuos. | 


Lament no more, nor to your {elf miſplace, 
The Crimes or Fortunes of a former Race. 
Our Parents Guilt but to themſelves extends, 
Taints not the Blood, nor to the Sons deſcends ; 
By your own worth you blot out the Diſgrace, 
And raiſe the faded Luſtre of your Race 8. 


b Garcilaſſa de la Vega Comm. Reg. l. 6. c. : relates, That the 


Provinces which bordered on the imperial City Cozco, were oblig'd, by way of Tribute, to furniſh the Court of the Nu 
with Officers and Servants. And that upon any Crime or Negle& they were guilty of, the Provinces that preſented them 


were to be reſponſible. 
Penis. L. 48. t. 19. I. 26. D. de penis. 


Ilic immeritam, maternæ pendere linguæ, 
Andromedam pænas, inj uſtus juſſerat Ammon 


£ Statius Thebaid. L. 1. towards the End, 


© De ſera Numinis Vindif. p. 561. A. Ed. Wech. 


e Vid. Grot. abi ſupra, 1. 13, c. 


d Vid. L. 9. t. 47. 1. 22. C. de 
t Ovid, Metam. L. 4. v. 669. 670. 


There partial Fove did for her Mother's Crime. 
The fair Andromeda in Chains confine, 


And 
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And therefore that Law of the Perfrani, by 
which, when any ſingle Perſon was found guilty 
of a Miſdemeanour againſt his Prince, his whole 
Family and all his Relations were to ſuffer 
with him, was. juſtly cenſured by Ammianus 
Marcellinus, as inſupportable, and barbarouſly 
rigorous, © beyond Example . Iis certain 
indeed, that by Puniſhments of ſuch Cruelty Prin- 
ces intended above all things to provide for their 


own Satety b. For though a Man may have 


Bravery enough to deſpiſe his own Lite (as Hella- 
nicus, in Juſtin, is ſaid to have done when he was 
old and childleſs, ' and was theretore the more 
animated in his Conſpi acy againſt the Tyrant A. 
riſtotinius, becauſe he had nothing to fear, nei- 
ther his Age, nor Family) yet he will not be 
perhaps without Fear, when he knows that his 
Friends and Relations may be ruin'd with him, and 
upon his account. And again, it might ſeem to 
be a further Security to cut off the Sons, to pre- 
vent them from revenging their Father's Death. 
For ſays Ariſtotle, It is but folly to kill the Father 
when the Sons are ſpared e. Beſides, is not caf 


to be believ'd, that a Man will have the boldneſs 


to undertake an Enterpriſe of ſo much Danger, 
without communicating his Deſign to his R-la- 
tions. For which Reaſon Arian ſays d, Alexan- 
der put Parmenio to Death. And perhaps ir may 
be true as Caſſius in Tacitus ſaid ©, © That though 
& there is a Mixture of Injuſtice in every exemplary 
* Puniſhment, yet the evil particular Men ſufter by 
ce it, is ſufficiently recompens'd by the Benefit it 
© brings to the Publick. Thus in che ninth Book 
© of the Codes, t. 8. ad L. Juliam Majeſt. the Sons 
of Traitors were to ſuffer the ſame Puniſhment as 
their Fathers, when it was to be fear d they might 
be influenced by their Fathers Example f. Thus 
the Children of the Maratocupeni (Robbers in Sy- 
ria, who had that Name given them trom the 
place they inhabited) were all cut off with their 
Parents, for fear they ſhould grow to imitate them. 
Hobbes in his Leviath. c. xxviii. gives this Reaſon 
for Juſtice of this ſort of Puniſhment, © Becauſe 
“ ſuch as are guilty of Treaſon againſt the State, 
ce are profeſs d Enemies to it, and therefore it is 
© lawful by the original Right of Nature to make 
4 War upon them; but in War the Sword judgeth 
cc not, nor doth the Victor make Diſtinction be- 
& tween nocent and innocent, nor has other Re- 
© ſpect of Mercy, than as it conduceth to the 
« Good of his own People. And beſides, in pub- 
© lick Judgments and Trials in caſe of Treaſon, 
ce there is this thing particular, That the Sovereign 
© may fit Judge in his own Cauſe ; and ſometimes, 
© laying aiide the Formalities and Intricacies of Pro- 


ol 
- 
. 


* ceſs, begin with the Execution 8. Bur yet con- 
ſcientious Princes ought to conſider what Tiberius 
ſaid in the Caſe of Cn. Piſo, Tacit. Ann. 3. c. xii. 
And indeed, neither in War ought the Sword to 
be ſo mercileſs, as not to ſpare ſuch as Age and 
Innocence plead for. And ſince ſuch as ate born 
in the Commonwealth are Subjects, there is no 
Reaſon why they ſhould be treated as Enemies, 
unleſs their own. Acts make them ſuch: +. And 
therefore, there can beno other way of puniſhing an 
innocent Son for the Treaſons and Rebellions ot his 
Father, than by intercepting thoſe Goods from him 
which would otherwiſe have deſcended. from his 
Father to him. In Peru under the Government of 
the Inca s, if a Curaca were put to Death for any 
Miſdemeanour, his Son was. not therefore denied 
ro ſucceed in his Father's Place and Office, but 
was ſhew'd his Father's Crime and Puniſhment, 
that he might take Warning from thence how he of- 
tended l. But to be denied thoſe | Honours 
which a Man can lay no Claimito, is not pro- 
perly Puniſhment. But neither do the other Rea- 
ſons that are given, excuſe the Injuſtice of this 
ſort of Puniſhment. As for Inſtance, when the 
Greeks (as Dionyſ. Halicarnaſſeus tells us) cut off 
any Tyrant, they always either kill'd or baniſh'd 
his Children, upon an Opinion, that it was a Con- 
tradiction to Nature, to ſuppoſe good Children could 
be born of bad Parents, or bad Children of good i. 
Neither can this ſort of Puniſhment be juſtified by 
any Arguments from divine Threatnings, ſince the 
Diſpute relates only to human Juſtice k. And 
therefore it was a wiſe and good Conſtitution of the 
Egyptians, that no Woman with Child ſhould ſuffer 
Death, till ſhe was deliver d, which is alſo now 


_ obſerved in other Nations l. And here it may 


be obſcrv'd, that it is an abuſe of the legiſlative 
Power, when the Legiſlator takes Advantage of the 
Crimes of particular Offenders, to enact rigorous 
Laws againſt a whole Sex or Order ; though per- 
haps aiterwards, in Tract of Time, the Puniſhment 
it ſelf may grow into Credit, and the Death infli&- 
£d by it be thought honourable. As it happen'd 
by that Law among the Indians; by which the 
Wite was to be burnt with her deceas'd Husband. 
The Occaſion of which Law was, that the Wo- 
men when they were tired, or out of Loye with 
their Husbands, made no ſcruple to Poiſon them to 
make way for the Embraces of others m. And 
hence alſo it appears, that the Heir is not-aftect- 
ed by any Puniſhment inflicted upon the Body, or 
Reputation of the Delinquent n. But a pecuniary 
Mul& will reach him, tho! in Equity it ought not 
to exceed the Value of the Inheritance which de- 
ſcends to him o. ts” 


« Vid. Herodot. . 3- p. 235. Edit. H. Steph. de arch Juin. I. 10. c. 2. The Macedonians had a Law much of 


the ſame Nature: Vid. Curtium, IL. 6. c. 11. J. 8. c. 6. 
ſellius in Val. Maximus, 1. 6. c. 2. ſpeaks to the ſame ſenſe. 


f Vid. Ant. Matth. de Crim. 1. 48. t. 2. ſ. 10. Am. Marcell. |. 28. 
i And it was very well ſaid by Marcus in Vulcat. Gallicanus in Avidius 


n Garcilaſſ de la Pega Comm. Reg. I. 2. c. 13. 


b Fu/tin, I. 26. c. 1. I. 21. c. 4. towards the End. A. Cæ- 
c Rhet. I. 2. c. 21. d B. 3. © Ann. xiv. c. 44. 


s Add, Grot. Comment. upon Jeu i. 18. 


Caſſius, c. 12. And therefore ye ought to pardon Caffus's Children, his Son-in-law and Wife. But did I ſay pardon ? 


fince they are Guilty of no Crime. 


k GOD, being the {overcign Arbitrator, and abſolute Matter of Mens Lives; 


may, when he pleaſes, take away the Life of whomſoever he thinks fit in his Wiſdom; and in the Caſe now in Diſpute, he 
deſtroys the Children, nay 90 the Fathers, by the afflicting fight of beho Iding their Execution. But beſides, the Children 


themſelves, being guilty 


which he only ſpar'd, purely as the Effect of his own Clemency. Grot, I. 2. c. 21. ſ. 14. 
5. 4. 18. cum Schefferi Notis. L. 48. t. 19. I. D. de Penis. L. 1. t. 5. I. 5. 1. 2. I. 18. D. de ſtatu hom. 


HAlian. V. Hiſt. L. 


efore God, on account of their own Sins; he does em no wrong in taking away their Lives, 


1 Diod. Sicul. L. 1. c. 77. 


Plut. de ſera Numin. Vindict. p. 552. D. Add. Quintil. Declam. 277. What Severity of Puniſhment on the other hand is uſed 
in Japan, we are inform'd by Bern. Farenius Deſcr. Faponiee, c. 18. Ferdin. Pinto Itin. c. 55. Varenius de Relig, Japan. c. 11. 
m Vid. Cic. Tuſe. Queſt. I. 5. c. 27. Sirabs, l. 15. Abr. Rogerius de Braminib. p. 1. c. 19, & 20. 


p. 129. | 
n'L,48. t. 19. l. 20. P. de Pani. 


0 Vid. L. 47. t. 1. I. 1. D. 4e privatis Delictis. 
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Of the Power of the Sovereign in determining the Value of Subjects. 


The Co TEN TS of every Paragraph of the Fourth Chapter. 


1. Eſteem defin'd and divided. 

14. Simple Eſteem natural. 

III. Which may be either entire; 

Iv. Or impair d; 

v. Or utterly loſt; 

vi. Simple Efteem civil leſſen d or loft, either from 

| a certain State ; the 

vit. Or upon a Criminal Account. 

vitt. No Diſbonour to refuſe to engage in a Duel, 
when the Laws forbid it. 

1x. Simple Eſteem not dependent upon the Pleaſure 
of the Government ; 

x. Nor to be ſacrificed for it. 

xi. Intenſroe Eſteem. | | 

x11. The Foundations of it. 

XIII. Whether Power be the ſole Foundation of Ho- 

our. 

xIv. An Aptitude only for Honour the Reſult of 

| - thoſe Foundations, 

xv. What Perſons have a Right of Precedence to 
others. 

xVI. Arguments upon which Precedence is pre- 

tended to. 5 
xvIt. That of Antiquity examin d. 


＋ HOUGH there may be diſcover'd certain 


Foundations for the Preference of one Man 
to another, even in a Liberty of Nature, out of 
Civil Government; yet ſince thoſe Foundations can 
not give any Man a Right, unleſs enforced by 
Compact, or the Definitions of the Civil Power, 
think this a proper Place to explain the Nature 
of thoſe Di F ndious, which are made between 
Men, according to the Eſteem they are differently 
rated by. Now Efteem is the Value which is ſet 
upon Perſons in common Life, according to which 
they may be eguall d, or compar'd with others, and 
be rated either higher or lower than thoſe they 
are compared with, For there is a near Affinity 
between the two mop OR 2 of moral 

vantity, Eſteem, and Price. Ihe firſt is conſi- 
9224 in 2 j the ſecond in This, Becauſe 
as the one is the Rate of Perſons in common Life, 
ſo the other is of Things. And as the chief Reaſon 
why a Price was ſet upon Things, was, that when 
they were to be exchanged or removed from one 
Perſon to another, they might be the better com- 
pared with one another ; ſo the End intended by 
Efleem, is, that we may be able to form a Compari- 
on between Men, by ſetting, as it were, a Value 
upon them, and, in conſequence, eftablith a be- 
coming Order and Diſtance between them, when= 
ever they ſhould happen to be united; it evident- 
ly appearing, that nothing was more abſolutely 
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has Power, to obſerve the 


| xvi. That of Power. 
xIx. The Quality and Titles of Power. 


Precedence to another. 

xx1. How ſuch Princes might- meet, without any 
Difpnte for Places. 

xx11. Of. Order between Equal. 

xx111. The Power of appointing the Order of the 
Subjects lodg'd in the Soveretgn, 


compar d. 
xxv. Nobility of Birth not from Nature; 
xxVI. But from the Inflitution of Commonwealths, 
XXVII. =” is, and ought to be founded upon 
ertt, 
xxvIII. The Nature of the Roman Novility in the 
earlieft Times. | 
XXIX. Offices born in the State, the Meaſure of it 
| afterwards. 
xxx. What is the Nature Y the modern Nobility in 
greateſt Part of Europe. | 
| xxxT. Nobility of Blood little regarded in ſome Places. 
xxxII. How far Civil Honours depend upon the 


| | Commonwealth. 


inconſiſtent with the Convenience of Life, than an 

univerſal Equality. Now Efteem may be divided, 

into /ampl: and intenſrve. I ſhall conſider both 

Parts of the Diviſion, with the different Relations 

they may bear to ſuch Perſons as live in a Liberty 

of Nature *, and ſuch as are Members of the ſame 
ommonwealth. 
II. Simple Eſteem, with regard to ſuch as live 
in a Liberty of Nature, ſeems chiefly to conſiſt in 
this; When a Man's Behaviour and Character 
prove him to be one that acts upon Principles of 
onſcience, one ready to comply with the Laws 

of Human Society, and prepared, as far as he 

aw of Nature to- 
wards other Men *. For as we ſay of a Thing 
which is of % in common Life, that it is of Va- 
due; and, on the contrary, ſay of a Thing there is 
no 1% of, that it is worth nothing ; ſo it may be 
ſaid, that that Perſon is a Man of ſome Value, 

that will ſuffer himſelf to be treated like a ſociable 
Creature, But when a Man plainly ſhews himſelf 
unfit for Society, by diſregarding and confound- 
ing the Law of Nature, and the good Offices he 
owes to other Men upon the Force of it ; he 
may deſervedly be look d upon to be a Man of 
no Worth or Value. : 

III. Now this Sort of Efteem may be confider'd 
three Ways: Firft, as entire; Secondly, as in- 


paired ; Thirdly, as utterly loft, It continues en- 


Tire, 


TES on Sr, II. 


Such are Sovereigns, and Citizens of different States, with reſpect to one another. 

* This ſimple Eſteem anſwers to a perfect Obligation in another, by Virtue of which every Man is indiſpenſibly bound to look 
upon all thoſe to be Perſons of Honour and Honeſty, who have done nothing to render them unworthy of that good Opinion; and 
not ſtain their Reputation in the leaſt. Whereas, in the State of Nature, the Foundations of Eſteem of Diſtinction produce by them- 
ſelves but a very imperfe& Obligation, as the Author ſhews a little further. We may alſo ſee, upon the Matter in Debate, a Diſſer - 
tation, written by Mr. Thomaſius, entiruled, De Exiſtimatione, Fama, & Infamia, printed in 1709. in which, ke endeavours to {et 


eur Author right in ſome certain Particulars, 
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xx. One Sovereign Prince not oblig'd to yield the 


xxIv. Subjects of different Commonwealths, bow + 
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tire, till a Man by ſome As of deliberate wilful 


Malice, out of wicked Deſign, violates the Law 


of Nature tothe Prejudice of another Perſon. For 


the Frailties of human Nature excuſe Sins of In- 
firmity ; and a Man does not by them forfeit the 
Reputation of being an honveft Man, as long as he 
continues to have a firm Sincerity of Mind, and 
endeavours to do nothing but what is dt and vir- 
tuous. And every Man is ſuppoſed to deſerve this 
Efleem, till his own evil Actions deprive him of it. 

d therefore it may be ſaid, that all Men natu- 
rally have an equal Share of this Species of Eſteem, 
and before they have been guilty of any Criminal 
Adion, muſt be ſuppos'd to be equally good and 
er > we this $9 y Ground for that com- 
mon Saying *, Every Man ſhould be ſuppos d a good 
Man, 2 ** contrary is ee oy this will 
hold Trae, notwithſtanding thoſe ill Diſpoſitions 
Hobbes chargeth upon human Nature. If he 
be in the right, indeed every Man muſt be ſup- 


poſed an ill Man, till the contrary be prov'd, or 


rather till he is depriy'd of all Power to do Hurt. 
But it muſt be ſaid, that the Principle he at firſt 
lays down, That all Men have Power and Will 
to hurt or deſtroy one another, is far from being 
univerſally true, as I have prov'd already. But 


yet becauſe Men may wiſh and endeavour one an- 


other's Hurt and Ruin, therefore it E be ſaid, 
that every Man may naturally be look 1 to 
be a good Man; but that it is not impoſſible he 
may ha to be otherwiſe, and that Men ma 
be kind and friendly to one another, but that it is 
not ſafe abſolutely to rely upon or truſt them. 

IV. The ſame Species of Efteem is leſſen d or 


impair d by criminal malicious Actions, eſpecially 


by thoſe of more than ordinary Guilt, and which 


were intended contrary to the Law of Nature, un- 
juſtly to diſquict other Men: The Effect of which 
Actions is, that it will not be thought ſafe to give 
Credit for the future to ſuch a * or to 
engage in Buſineſs or important Affairs with him, 


without ſolid Caution. But though a Man's Eſteem 


may be impair d, and his Reputation ſink upon 
ſuch ill r it is not ab/olutely lot. For 


though I may juſtly ſuſpect, that a Man will uſe 
me in the ſame manner, he hath uſed others ; yet 


I cannot be always fo abſolutely certain of this, 


but that ſometimes it may fall out contrary to my 
Expectations. For perhaps there might have 


B. 2. 2. §. 7, 8. In Areopagitico. 
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The Power of the Sovereign * W Book. VIII. 


been Hens particular Reaſons which moved him 


to injure ther Men, which he may not have a- 
gal — and a Man may ſometimes be under 
10 


thes Wer of violent Paſſions, which at other 
times he is free from. However, the Blot which 


a bad action leaves upon a Man's Reputation, may 
be taken off by a voluntary Tender of Reparatioy 


for Damages, or of ſome Equivalent ; and by gi- 
ving Evidences of Sorrow and Repentance. For 
all theſe voluntary unforced Motions may be 


Conviction enough, that his Intentions are really 
alter'd, and that he /incerely repents. 

V. But a State and Way o Life which directly 
tends to the Harm of other Men without Diſtinc 
tion, and to make Advantages by manifeſt Injuſtice, 
utterly deſtroys all this 1 Now there are 0 
moſt Commonwealths People, that, by a parti- 
cular Way and Manner of Life, own and proteſs 
the Exerciſe of certain Vices; ſuch as are, all 
Whores, Bawas, Strolers, and ſturdy Beggers ; all 
thoſe Plato baniſheth his Commonwealth *. And 
they are (as ocrates ſaith) a Diſgrace to that 
they live in. 

But now, how little Share of Eſteem all th/; 
are to have, muſt be determined by the Govern- 
ment that tolerates them * : When the Publick 
thinks fit to give them Indulgence 7, they cannot 
certainly, at leaft, be denied the common Rigs 
of Men. So the Pimp expoſtulates in Terence, 
Though I am a Pimp, the common Bane of Youth, a 
perjur'd Wretch, and publick Nuſance, yet I never 
did you any Wrong*, *Tis certain indeed, that a 
Way of Life maintain'd by the Profeſſion of any 
ſort ot Vice, muſt very much tend to ruin all Na- 
tural Eſteem; but unleſs the particular Vice be al- 
ſo attended with Injury to other Men, I do not 
ſee why the Perſons that profeſs the Practice of 
it, ſhould be treated as publick Enemies to all the 
World. But where the Profeſſion of a Vice is ac- 
companied with Harm and Injury to other Men; 
and where the Perſons profeſſing it treat no Man 
who is not of their own Society with better Uſage 
than they would Beaſts, declaring Hoſfility not 


againſt any certain Enemies, but againſt Mankind 


in general, tis manifeſt they utterly forfeit all 
that Eſteem Men uſually meaſure one another by. 
And ſuch are all Pyrates*, Highwaymen, Robbers, 
Rufjians, Pickpockets, and the like. And the Dif- 
ference will not be material, nor will their Cha- 


| racters 
See above in B. 2. c. 2. F. 10. 


| Mr. BAR B. NOTES on S nw, v. 
* Plin. L. 5. Ep.3: The Incquality of the Orders among Men ſhould make no Difference in the Exactneſs of their Behaviour, Sarc- 


titas morum uon diſtat ordinibus. 


2 See Mr. Bayle's Nouvelles Lettres, occafion'd by F. Maimbourg's Critique de PHiſtoire du Calviniſme. Tom. 11. p. 435. and 
Mr. Thomaſius's Diſſertation de Præſumptione Bonitatis, printed at Hall, in 1700. h 


3 De Crve. c. 1. 


+ Plato de LL, |. 1. 
Atticus, Biſhop of Conſtantinople, in Socrates's Eccleſiaft. Hiſtory, tells Calliopus, That he ſhould diſtribute his Charity not among 
thoſe that made a Trade of begging only for their Bellies, and ſpent their whole Life-time in nothing elſe, but among ſach whole 


Modeſty would not ſuffer them to ask it, Socrat. I. 7. c. 25. 


5 Thus neither were Beggars tolerated in Peru, under the Government of the Yaca's, 
not maintain themſelves, were kept by the Publick. Vid. Garcilaſſ. de la Veg. Com. Roy, I. c. 9. 


But they that were diſabled, ſo that they could 
1. 5. c. 11. 


7 But formerly, in Egypt, there were profeſſed Thieves allow'd of, of whom Diodorus Siculus, |. 1. c. So. gives this Account: - Such as 
« would be employ'd in the Trade of Thieving, enter'd their Names with the Grand-Maſter of the Order, and were obliged by Arti- 
< cle to bring all the Things they ſtole to him; and they that loſt any Thing, were to apply themſelves by Letter ro him, in which 


ce they were to fi 


« Thing being ally diſcovered, the Perſon robb'd was to pay a fourth Part 


uld have been impoſſible to prevent all Manner of Thieving, th 
Price for Redemption. But no Queſtion, it would have been a better Method, and 


ſevere Laws againſt ſuch ſort of People, and to have taken care they ſhould be ſtrict· 


« ſince it wo c 
* Joſt might be recovered, by paying only a ſmall 
« [eſs inconvenient for the Subjects, to have made 


« ]y put in Execution. 


ify the Particulars they loſt, together with the Time and Place, when and where they were loſt ; and ſo every 


of the Value of the Things, and take them again. For 
e Legiſlator found out this Expedient, that what was 


Ter. Adelph, A. 2. Sc. i. ver. 34s 37. Vid, Conſlitut, Sul. L. 1. f. 10. 
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raters be much better d, whether ſuch Perſons act 


always up to the Height of Wickedneſs and Villa- 


barely with committing Spoil and Robbery, and for- 
bear B/oodſbed, and be contented only to have, ta- 
ken away my Money or my Goods. For ag tis 
no Juſtice, ſo it can deſerve no Commendation, not 
to be an accomplith'd finiſh'd Villain. And with- 


ny, or not; whether a Robber will ſatisfy. himſelf 


out Diſpute, whole: Bodies and Clans, of Pirates 


and Robbers ought to be rank'd under this Deno- 
jaination, as long as they continue their Cour/e. of 
Life, notwithſtanding they may ſeem to have ſome 
Reſemblance of Juſtice among them. Neither 
will whole States and Commonwealths deſerve bet- 
ter Rank, when they are not content to acquieſce 
in the Enjoyment of their own Rights at home , 
but invade and ravage the reſt of the World, with- 
out regard to Faith or Compacts to the contrary. 
But where States or Commonwealths are ſo partial, 
as to be juſt in the Obſervation of Compacts with 
ſome particular Allies, but to all other their Neigh- 
bours, or at leaſt to certain Nations, ſhew little 
Regard in the Obſervation of the Law of Nature, 
and ſcruple not, without juſt Provocation, to break 
it; their Credit, it is evident, muſt very much ſink, 
but it would be too ſevere to deny them every De- 
gree of Efteem. Now, the Effects that attend 
Men under ſuch a L of Efleem, are generally 
ſuch as theſe ; that unleſs they leave off their un- 
juſt and bloody Way of Life, it will be neceſſary 
for other Men to ſhew them no more Mercy, 
than they do to Beaſts of 14 that when they 
are apprehended, they will be uſed, with more 
Severity than any other ſort of Enemies, though o- 
thers might have threaten d equal Danger; that 
they will not be look d upon to deſerve the com- 
mon Offices of Humanity; and that all merciful 
Uſage will be denied them, left it may ſeem to en- 
courage them in their Villanies. Moreover, as 
there can be noStreſs laid upon their Faith, ſhould 
they offer it, ſince the Habit of Outrage they live 
in, muſt have cancell'd all good Opinion of them; 
ſo I doubt not it may very well be maintain'd, 
that neither are they capable of receiving Obliga- 


>Hons of Faith from other Men, as long as they 


continue in their / Conr/e 7 Life (which muſt al- 
ways be preſuppos'd ) for I either make a volun- 
tary Agreement with ſuch a Perſon, or he compels 
me by «4njuft Force. I cannot do the Firſt, with- 
out deriving upon myſelf ſome Share of his Guilt, 
by treating ſuch a + 4 as a Friend, that profeſſes 
himſelf a common Enemy to all the World, except 


* See above in B. 3. c. 6. F. 11. towards the End. 
© See Grotius Lib. iii. Cap. 3. f. 3. and Specimen Furiſprudent 


CHAP. IV. in determining the Value of Subjefs. 
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his own Accomplices. Not to ſay further, that it 
may be often an Injury to other Men to keep their 


Faith with Robbers; for Inſtance, in the Caſe 


of leaving ſome Depo/itum in truſt with them ?. But 


if a Robber ſhould have done me ſome good Office, 


which it was no Diſcredit to me to receive trom 
ſuch Hands, it can be but reaſonable that I ſhould 
give him the Reward I promis'd © ; but then he 
is not the Perſon he was ſuppos'd to be, a common 
Enemy to all Mankind beſides his own Companions. 
On the other hand, if he compels me by unjuſt 
Force to engage my Faith to him, it appears from 
what has been ſaid before , that Compa#s extorted 
by Fear are invalid. But after all, ſuch Perſons 
— — recover their 40% Efteem, by giving over their 
infamous Courſe of Life, and by taking upon them 
ſome other creditable Profettion. And ſo may 
whole Bodies of Thieves and Robbers by ſuch a 
Change, as well as particular Men. And from that 
Time they are to be dealt with as Men of Repute 
and Honeſty. But they ought firſt of all, either to 
make Reparation, or obtain their Pargons, for the 
Injuries they have done. 7 
VI. Simple Eſteem, with regard ito ſuch as live under 
Civil Government, is that Sort of Eftzem by which 
a Man is look d upon to be the loweſt, a common, 
but a ſound Member of the State Or when a Man 
hath not been declar'd, a corrupt Member, accord- 
ing to the Laws and Cuſtoms of the State, but is 
ſuppoſed to be a good Subject, and is look d upon 
and valued as ſuch. And this Efteem may be loſt 
under Civil Government, either, firft, when it is de- 
nied to certain States or Conditions; or, ſecondly, 
when taken away upon a criminal Account. The 
Firft may happen two ways; either 1ft, when the 
State hath naturally in itſelf nothing bad or wick- 
ed belonging to it; or 24/y, when it really deſerves, 
or at leaft is thought to deſerve, ſuch an Impatation. 
Thus a State of Slavery, though it implies in its 
own Nature nothing had or criminal to belong to 
it, yet in many Commonwealths deprives Men of 
all /ample Eſteem; and Slaves are neither look d 
upon to be Civil Perſons, rated or number'd in Ci- 
vil Aſſeſſments, or conſidered or valued as Subjechs. 
It is well known how de/picabl: their Condition 
was among the Romans ; and the Efteem the Jews 
allow'd their Gentle Slaves was not greater 5. So 
alſo in ſome Commonwealths, tis a Diſhonour to be 
baſe Born, hong the Blemiſh of the Birth is cer- 
tainly only the Parents Fault. And thus in India, 
there is a certain Race of Men called Peneats, 
which are look'd- upon to be infamous. A State 
under 


5 See the ſame Book and Chapter, F. 10. 
ie Aiftorice by Mr. Buddeus, among his Selecta F. N. & Gent. F. 2, 3. 4. 5. 


Where this Principle is applied to the old Romans, whoſe Commonwealth was founded by a Troop of Robbers, and other Rogues of all Sorts. 


Mr. BA R B. NOTES on S. v, vi. 
Thus in Heliodorus's Ethiopicks. L. 5. c. 15. There is mention'd a Law that was among the Pirates, by which he that firft boarded 


quainted with. 


the Enemy's Ship, and expoſed him ſelf to the greateſt Danger in the Fight, was to have his Choice of the Booty. And in the ſame Place 
we are told, That the Rohbers obſerve ſome ſort of Conſcience among one another, and ſhew Kindneſs and Humanity to thoſe they are ac- 


Our Author here ſeeems to point at the People of Barbary, who never pillage the Mahometans, nor commit Piracies upon any but 


the Chriſtians, See the Parrhaſiana, Tom. p. 204. 1ſt Edit. 


3 Vid. L. 16. t. 3. 1.31.5. 1. D. Depoſiti, &c. 
7 Vid. L. 18. t. . 1. 6. ad L. Fuliam de Adulter. 


* 


5 Foſeph. Archeol. ud. l. 4. c. 8. Neither are 


Slaves permitted to be Witneſſes, becauſe of the Baſeneſs of their Minds; ſince it may juſt- 


ly be believed, that their Teſtimonies are corrupted, either by the Hopes of Gain, or elſe out of Fear. Ad Selden. de F. N. & G. ſec. Heb. 


. . c. 3. Lex Miſigoth, |. 2. tit. 4. c. 9. 


c Vid. L. 6. t. 57. l. 5. C. ad S. Ctum Orficianum & Stobæum. Serm. 75. Unleſs we . allow there is ſomething in that which is ſaid in 


Procopius Hiſt. Arcan. That the Infamy of a Woman's Vices not only ſpreads itſelf to 


er Husband, but deſcends in a greater 


to the Children, and they are condemn'd to bear a perpetual Mark of Diſgrace, as if Nature had ſtain d them with the Diſhogours of their 


Mother. 


7 Vid. Abr. Rogerium de Bramin, Part 1. c. 2. 
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under the latter Confideration takes away or leſſens 
vil Efleem, either becauſe the Perſons that ve un- 
der it, are imploy d in Things which cannot be per- 
form'd without the Guilt of fome Vice or Sin; of 
elſe are obliged by it to undertake ſuch mean O 
ces and Duties, which none but Perforis of baſe 


and abjed& Spirits would ftoop to be imploy'd in. 


What Valus is to be ſet upon thoſe of the firſt Sort 
muſt be known from the Laws, or Caftoms and 
Manners of every Commonwealth *, thoſe of the 
ſecond Sort are common Hangmen and Executioners, 
Bailiffs, Goldfinders, and the like; Perſons that 
in moſt Commonwealths are denied the Society of 
all People of Faſbion or Repurution. And in ſome 
States the Laws themſelves have exprefly fo deter- 
mined. In Rome, Cicero ſays , © The Executioner 
« was forbid by the Laws of the Cenſors, not on- 
cy to be ſeen in the Forum, but to ſee the Light, 
& or breathe the Air of that Place, or to have 
« any Habitation in the City ;” as if his Preſence 
would ſtrike Infection and Pollution upon the p 
lick Aſſemblies. In other States, it is thought 
ſcandalous to mix in Company with ſuch Perſons, 
only upon the force of Cuſtom and common 8. 
nion; it ſeeming natural to ſuppoſe, that Per- 
ſons imploy d in hel and faviſh Offices, would 
have generally Humòufs and Difpoſitions ſuitable 
to theif Imploymeiits; and that none but Men 
of mean and {ervile Tempers could vi/antarily 
ſubmit to them. Among the Romans, the Sbiaiers 
indeed were often made uſe of in public Executions 
in the City, as well as iti the Camp, without Infumy, 
or —— of their Efeemꝰ. For there is much 
Difference between 9 an Execution at the par- 
ticular Command of a S 
ing it by Profeſſion. So alſo among the Fews, 
Criminals were ſtoned by all the People. And Mon- 
taigne tells us *, that 
introduced a Cuſtom in that Country, that con- 
demn'd Criminals ſhould put themſelves to Death 
with their own Hands, it appearing unreaſonable 
to him, that innocent Perſons ſhould be imploy'd 
to commit Myrther ; though this was but a lilly 
Reaſon, for the Executioner cannot be ſaid to com- 
mit Murther, by inflicting the Puniſhment the Law 
awards. But others give this better Reaſon for 
the Law, that none might be forced upon the Of= 
fice of an Executioner, to cauſe and to ſee the A- 
gonies of the Criminals, to which the innate Ten- 
derneſs and Compaſſion of human Nature muſt 
give every Man an Averſion. | | 
The Roman Laws ſet a Mark of Infamy upon 
all Perſons that acted upon the Stage for Hire, or 
ſuffer d themſelves to be hired to fight with Beaſtsꝰ. 
But the Reaſon why Infamy was annexed to ſuch 
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perior, and between do- 


itoldus, Duke of Lithnania, 


= - 8 
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Actions, was not that any Immorality was fur 

or in them (for ſach io — "tis 2 
fle, be innocent enough) but the Gain made b 

them was thitwhich made them look bse 
ble and baſe to the natural Gravity of the Romas; 
for tis often the Hire only which makes the Service 
mean and baſe. By the ſame Laws it was look d 
upon to be infamous, forzMantopermit hisDaugh- 
ter to marry while ſhe was a Widow, within the Time 
of Mournmng ; or to marry any Perſon in ſuch 
Circuniſtanices himſelf z or to ſuffer any Perſon 
under his Charge to marry, or to be married within 
that Time; becauſe it might ſeem to betray much 
Levity and Unſettledneſs of Mind, to argue weak 


Inconſtancy of Faith, and wild deſultory Lug. 


Among the antient Inhabitants of the Canary 
Hands it was thought very great Ignominy and 
Difsrate to be a Butcher ' And Sir Thomas Moore 
make his Utopians of the fame Opinion *. Selden 
tells us, that the Jews refuſed to admit four ſorts 
of Men either to be Witneſſes, or to have any 
hand ifi judicial Matters, becauſe of the ill Re- 
pute they bore among them; and thoſe were Game- 
fters, Uſtrers, Perſons that made Gain by the Pro- 
ace of the Seventh Year, or Tear of Remiſſion; and 
ſuch as taught Pidgeons to fly. And he adds, the 
yYave this Reaſon for it; becauſe none of theſs 
ts of People - x ty themſelves to any Way of 
Life which tended to promote publick Good, or 
— 725 any Advantage or Convenience to human 
N 2 4 . 0 
VII. Thus the L of /imple Civil _ may 
be owlhg purely to a State of Life. But a May 
may alſo entirely be depriv'd of it npon a criminal 
Account; when for ſome particular ſort of Crime 
he hath committed (for every Offe»ce will not de- 
YMive a Man of Civil Efteem) the Laws of the 
,onmonwealth fix a Mark of Infamy upon him: 
Which is uſually done, either by taking away his 
natural Life at the fame Time, and by condemning 
his Memory, or by ejecting him out of the Common- 
wealth with Shame and Diſgrace; or perhaps by 
allowing him to continue in the Commonwealth, 
but not as a ſound, but diſorder' d, infected Mem- 
ber ; or, in other Words, by permitting him to 
inhabit in the Dominions of the Sate, and to en- 
Joy the common Protection of the Laws, but by 
excluding him out of all pyb/ick Offices and Imploy- 
ments, and all honourable Societies, by making him 
uncapable to make any Will, and by difabling him 
to do any legal AF, which ſuppoſes an unta:nt- 
ed Reputation. But now what are the Crimes 
which contract all this Infamy, muſt be known from 
the Laws of every particular Commonwealth. 
And here it may be obſerv'd, that according to 
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= Fo this Purpoſe is that which is related by Valerins Maximus, I. 7. c. 2. of ©. Metellus the Prætor Urbanus, who would not allow Veci 
lius the Bawd, the Poſſeſſion of Inventins's Goods, though they were left to = by Will; becauſe he would neither ſeem tv — wel 


ventius s Action, in throwi 
had renounced every honou 


away his Fortune into ſuch a Sink of Lewdneſs, nor allow Vecilius the Rights of a true Citizen, ſince he 
le Way of Life. And thus inthe fame Author, when Genucius, a Prieſt of Cybele, had obtained a Decree of 


Cn. Oreſtes, the Prætor, that Navianus's Goods ſhould be reſtor'd to him, the Conſul Æmilius Lepidus revers'd the Prætor's Decree, that 
the Court of Juſtice might not, under the Pretence of his ſuing for his Rights, bepolluted by the obſcene Preſence and contaminated Voice 
of Genucius. And to this belongs alſo that, in L. 11. t. f. I. 1. P. de Alearor. Where the Prætor faith, He would give no Judgment, if 
any Perſon ſhould beat or do any Damage to him at whoſe Houſe he ſhould hear they-play'd at Dice, or if any ſtole or cheated him of any 


Thing at that time. 
3 Vid. Petr. Fabr. Semeſtr. I. 2. c. 6. 
5 Vid. L. 3. t. 1. I. 1. C. 6. D. de Poſtulands. 


9 Selden de F. N. & G. ſec. Heb. l. 4. c. . 


* Pro Rabirio, c. 5. | 
+ Eſſays, I. 3. c. 
7 Aloſſuus Cadamuſtus Navigat. c. 8. 
© Vid. L. f. t. 54. l. 1. C. de modo Mulctarum 


1. 5 vid. L. 3. t. 2. I. 1. D. de his qui Infam. not. 
8 Utop.1 2. : 


wu Vid. L. 50. t. 13.1.5. 6. 1. 2, 3. D. de extraordin. Cognit. Though in this Place I obſerve, that in ſome of the. _— there is hardy 
— hic 


and intomſroe Efeem. And here we may obſtrve a Law of the Egyptians, by whi 


Soldiers that de- 
tſerted 
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the Civilians, the Ivfamy which is contracted by 
any bad Action may be either the Effect of an im- 
mediate* Impoſition of the Law itſelf; or of ſome 
antecedent - Examination and Sentence of ſome 
Judge ; or elſe of the Cenſure of Men of Cha- 
radler and Efteem, which is commonly call'd In- 
famy of the acc. But I am rather inclin'd to 
think, this Infamy of the Fact is not ſo much the 
immediate Effect of the Opinions of Men of Cha- 
ra#er, as a Puniſhment which the Law alſo in- 
fits upon that View, that goo Men always con- 
demn Fich Actious, and look upon them to be 
baſe and wicked. For though it may be thought 
a Diſcredit, to fall under Cenſure of Perſons of 
rov'd Lives, and Reputation, yet unleſs the 
Tow joins with, and confirms that Cenſure, no 
Man can ſuffer ſo far in his Civil Efleem by the 
Judgment only of private Men, as to be excluded 
from any Rights and Advantages which the Civi! 
Laws allow to an unblemiſb' Reputation. And 
therefore it is evident, that a Man doth not 
immediately forfeit Efteem, when he is accuſed of, 
and charged with any Crime of infamous Nature 
and Quality. For as Julian rightly anſwer'd 
Delphidius the Orator, © when he cry'd out, Who 
would be guilty, if it were ſufficient to deny the Fact? 
© Who would be Innocent, if it were enough on- 
ly to accuſe *??* But it is then a Crime produ- 
ceth Infamy, when the Perſon is condemn'd for 
it, or confeſſeth it. And that he is alſo ſuppoſed 
to do, when he agrees with the Proſecutor to let his 
Action drop: Becauſe all ſuch Agreement natural- 
ly ſuppoſes Confe//ion *; except perhaps it may be 
made appear, that he chooſes to come to _ 
ſition with the Proſecutor, not out of any Conſci- 
ouſneſs of Guilt, but for other juſt Reaſons, as 
to eſcape the Vexation and 'Trouble of Trial, the 
Severity or Partiality of the Fader or u ome 
icular Diſlike he bears to his Perſon. To which 

our Author might have added, that not only the 
little Share of Honeſty, and the Paſſions of the 
Judges, but alſo their d e and Care- 
leſneſs, often loſe the beſt Cauſes 5. But though a 
Man's Reputation is ſuppos'd to be clear'd, when 
he is acquitted from the Crime which was charg'd 
upon him; yet to make his Innocence appear the 
more unqueſtionable, and to puniſh Calumny and 
falſe Accuſation, tis uſual in many States and 


- Vid. L. 3. t. f. I. 1. $.8. De pf ulandb. 
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Commonmwealths to force the Accuſbrs to beg Par- 
don, confeſs themſelves guilty of Falſhood, make 


.efpe& and Honour 
to the Parry accuſed, and the like ee 

VIII. From what has been faid it may alſo be 
inferr'd, that it is no real Infamy or Diſhonour, 
when a Man hath fuffer d an Abuſe cither by | 
Words or Actions, not to revenge it with his own 
Sword; as the Cuſtom is in ſome Countries, eſpe- 
ctally among Per/ins of Rank, and Men of mili- 
tary Profe//ion ; but puniſh it by the Magiſtrate, 
or paſs it by in Silence, ſuppoſing ſuch Patience 
doth not imply Confeſſion of any bad or baſe Action. 
It ſeems to argue indeed much Cowardice and 
Littleneſs of Spirit, tamely to ſubmit to every 
Man's Inſults and Injuries, without endeavouring 
bravely to vindicate and aſſert his Rights and Li- 
berty ; and it ſeems natural, in ſuch Cafes, for 
every Man to be of the Opinion of Neoptolemus in 
the Poet 7. 2 | | * 

Ts9vain park, N d dj. 
I'd ſooner die, than be a Coward thought. 


There are certain Injuries, which if a Man chooſes 
generouſly rather to deſpiſe, than to revenge, he 
will not bring his Courage in queſtion. Nor can 
I ſee any Thing in ſuch Conduct that can rob 
him of his Natural or Civil Efteem. And therefore 
Hobbes ſays, “ If a Man receive Words of Diſgrace, 
« or ſome wy = on from another, for which 
© there is no Puniſhment aſſigned by Law, and is 
afraid heſhall fall intoContempt,andbeobnoxious 
tothe like Injuries from others, and to avoid this, 
6 — himſelf by the Terror of his private 
« Revenge ; this is a Crime, andFuch a Fear will 
© not excule it, becauſe the Commonwealth would 
have the publick Words, that is, the Laws, be 
« of more Force with the Subjects, than the Words 
« of any private Man, which they that made the 
« Laws therefore affign'd no Puniſhment for, be- 
< cauſe they thought it not worthy a Man that 
« had the Uſe of Reaſon to take any notice of 
« them . And much leſs is it any Diſbonour for 
a Man, in a Commonwealth, where the Laws ex- 
preſly forbid private Revenge, to prefer Obedi- 
ence to the Laws, rather than expoſe himſelf at 
once to the Danger of the Fight, and the Severity 
of CivilFnuftice, upon a vain Pretence of Honour 5. 

Neither 

V. Ammian. Marcellin. L. 1 8. c. 1. 
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ſerted, or did not obey the Orders of their Commanders, were not puniſhed with Death, but only with Infamy and Shame. And if they could 
by their Courage afterwards wipe off the Ignominy, they were reſtor d to their former Dignity. And thus the Legiſlator, by making Ig- 
nominy a greater Puniſhment than Death, taught them to think Infamy the greateſt Evil; and at the dame Time ſeems to have confidered, 
that ſuch as were puniſhed with Death, muſt for ever be made incapable of doing any further Good in common Life; but that ſuch as were 


1 Infamia. 


only deprived of their Honour, would be always endeavouring to do ſomething that might recover it, Diodor. Siculus. I. 1. c. 78. 


2 Vid. L. 2. t. 12.1. 13. C. ex quibus Cauſ. 42 irrog. Add. L. 37. t. 15. I. 2. D. de obheq. ee I. 20. & D. L 3. t. 2. 
4 


1. 20. de his qui notant. mfam. Vid. L.. 9. t. 9. 1. 


25. C. ad L. Ful. de Adult. And to this you may refer 
Antillar. Part. 2. c. 8. relates of the Apalachitæ. They have no other Puniſhment, ſaith he, for Thieves, beſides the 


t which Rochefort, Deſcript. 
Reflections that are 


made upon them in all Company upon that Account; and this is generally taken fo hard by them, that to avoid it, they will fly away 


into the moſt uninhabited Deſerts. 


And to this we may apply that of Plautus in Trinum, AF. 1. Sc. 2. v. 44, 45. Not to commit a Crime, is in a Man'sown Breaſt; the 


Suſpicion whether he does nor, is in another's. 


Vid. L.3. t. 2. I. 4. D. de his qui infam. notant. Quoniam intelligitur confiteri crimen, qui paciſcitur. | 
5 Thus in Iſocrates adv. Callimach. in the wr ors Some perſwaded the Defendant to compound the Matter with the Plaintiff, becauſe in 
eth 


which fall out otherwi 
ay to beat ſome ſmall Expence, to 


Trials there areſeveral Thin 
therefore it is a much ſafer 


ock d, but 
7 2. Calaber, I. 9. 


if the Chains were not 
among the Romans. 


9 — Injuſtum rigido jus dicitur enſe. 
*Tis cruel Juſtice which the Sword inflicts. 


an are expected; and in paſſing the Vote, there is more Chance than Equ 
; = a 2 _ ofa Crime, ms tor N 
It is evident from Joſephus de Bello Fudaico, l. 4. c. 39. That the Ignominy of having been in Chains was ſuppoſed 
I'd aſunder; and this, he faith, was oh 


ity. And 
to pay any Money, and run ſo great a Hazard. 

ro taken away, 
Way, when any one had been put in Chains in catly 
3 Leviath. c. 27. Vid. Leg. Salicam. tit. 32. | 


Ovid. Trift, L. 5. Kl. 10. 
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Neither is it always, I preſume, a Sign of Cowar- 
dice, for a Man to refuſe to put his Fit and For- 
tunes to the Venture upon every little inſignifi- 
cant Quarrel, when there may be often leſs dange- 
rous, and more innocent and lawful Occaſions 
offer d to ſhew his Courage. Thus when Pyr- 
rhus, in Plutarch, call d Antigonus Villain, and 
challeng'd to meet him upon the Plain, and fight 
him for the Kingdom, Antigonus anſwer d, rd. 
1 du Shri ix v νν ,o N A νEœel vas, That 
his way f making War conſiſted as much in know- 
ing proper Times. and Opportunities, as in Strength; 
and that if Pyrrhus were weary of his Life, he 
might eaſily find Ways, enough to 6 out of it. And 
ſo . anſwer d Antonys Challenge, in the 
ſame Author, That he might eaſily find a May to 
die. And in ſuch Caſes, no prudent, conſide- 
rate Man, hath any Reaſon to be diſturb'd at the 
Opinions or Cenſures of the Vulgaur; ſince the E- 
fteem of every Subject is to ſtand and fall by the 
8 of his Sovereign, and the Laws of the 
tate; arid fince tis ſufficient' Proof of Bravery 
and Reſolution to obey the Laws, in Defiance to 
all the little Cavils and Calumny of the vain and 
idle Part of Mankind: And hence it will be no 
Difficulty to anſwer what Hobbes ſays in his Levi- 
at han, c. 20. That it is hardly poſſible, but 
“ private Duels ſhould be thought / honourable, 
< —— they are the Effects of Courage, which 
« is Power.” For why ſhould it not be rather 
look'd upon to be a Sign of Greatneſs and Brave- 
ry of Spirit, to know; how to govern the Heats 
and Paſſions of our Minds, and to give them no 
other Liberty, but what the Laws allow? Though 
I think the ſame Aut hor ſays very well afterwards, 
c. 30. © That all Laws that forbid Duels, ſhould 
c ordain Honour for them that refuſe, and Ignomi- 
« ny for them that make the Challenge; and thus 
thoſe that refus'd to fight would have an honourable 
Excuſe. The Remedy the Sicilian Conſtitutions 
propos d againſt hi5 Cuſtom was, by inflicting ſe- 
vere Penalties upon them that er d any Afront”. 
An Account, by the way, of the Antiquity of 
Duels, and whence they at firſt began, we may 
ſee in Diodorus Siculus . © The Gauls, ſaith he, 
« in the Height of their Entertainments, upon the 
« leaſt Quarrel that aroſe, would break off their 
« Mirth, take their Swords, and without expreſ- 
« fing any Value for their Lives, go out and fight. 
« And this they did upon a 
&« ſhould enjoy another Life, in a new Body; and 
ce therefore eaſily deſpiſed the Care of this; as 
« Lucan expreſſeth it: 


- Ind; ruendi 


2 mens prona viris, animeque capaces 
ortis, & ignavum eſt redituræ parcere vite *. 


Hence they ſo bravely dare | 

Defy the Sword, and all the Dread of War, 
Scarce ſatisfied with Death; and think it mean, 
To ſpare a Life that muſt return again. 


I be Power of the Sovereign | 


elief, that they 


3 _ rr 


Book VIII. 


IX. But Further; It is alſo evident, that the 
Government cannot deprive any Man of his 1atura} 
ſample Eſteem ahitrarily, at pleaſure, but only u : 
on ſome antecedent Crime he hath been guilty of 
which is attended with Infamy, either by its bug 
intrinfick Jurpitude, or by expreſs Sandion of 

Law. For ſince ſuch a Power can no way be ſy 
poſed to promote Civil Society, or the "Sb of 
the Commonwealth, it is not to be ſuppoſed it 
was ever conferr'd upon the Sovereign Governors 
in it. But as the Civi/ Sovereign may unjuſtly cje# 
a N out of the Commonwealth, 15 he ma 
unj tly alſo take away his Civil Efteem, ſo far 2 
leaſt, as to deprive him of all thoſe Rights and A4. 
vantages which attend an untainted Eftzem in the 


Commonwealth. But his intrinſical natura! Efteem 


can no more be taken away from a Man, than hi 
Virtue and Integrity. Beſides, tis next to wy — 
tradiction, that a Man ſhould be declared infa- 
mous at the Pleaſure only of the Government: 
that is, that a Man ſhould be charg d with a Su- 
ſpicion of being guilty. of ſome diſhonourable or 
criminal Action, not becauſe he is really guilty 
but becauſe: tis the Pleaſure of the Government by 
ſuch means to uſe an innocent Perſon as if he were 
criminal. And I think it is alſo beyond Diſpute 
that there lies no Obligation upon any . bs 
ſacrifice his own /imple Efteem and Character to the 
Civil Goverment, or to contract any real Infamy 
for the Advantage of the Publick. For neither 
hath the Government Power to command an 
baſe or ill Action, which will be the Cauſe of rea! 
Infamy; neither ought a Subject to obey, if it 
. Whether indeed, it may not be required 

a Subject of ex Character, A take —— bim 
the Infamy of his Prince, or his Country; or, as it 
were, make himſelf criminal for their Faulrs is 
not ſo clear. But here (though I think it hard! 
poſſible for a Man to counterteit himſelf a Crimi- 
nal, without being in. ſome meaſure really fo) I 
conceive, there ought to be a Diſtinction made 
between a Prince's domeſtick or private Faults 
and thoſe that are publick, or which have a 
Influence upon the whole Commonwealth. Now 
that a Man ſhould take the jr/ ſort upon him- 
ſelf, and make himſelf criminal for his Prince, 
can neither be laufully and ju/tly deſired by 
the one, nor ſafely be complied with by the 
other; whether with deſign to put ſome plau- 
ſible Colour upon the Action of the Prince, 
or whether to take the Blemiſh, that would 
otherwiſe be fix d upon his natural Efteem, u 
on himſelf. For no body can take away the 


Civil Eſteem of the Sovereign, becauſe he is 
Judica- 


placed above the Reach of any Civil 
ture. Thus it cannot be thought that any 


good Man can approve the Adion of Anice- 


tus, when he declar'd, he had been guilty of 
Adultery with O#avia, only that Nero might 


have Pretence to diſſolve his Marriage with 
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vid. Caf. Com. de Bell Gallic. I. 5. c. 44. Vid. Bucbeq. Epiſt. 3. de Velibego. | | 
. ® Plut. in Pyrrh. p.404. A. & in Anton. p. 950. E. Alexander de Rhodes Itiner. I. 2. c. 6. relates of the Soldiers in the Kingdom of Torquin, 
that though they are very valiant againſt an Enemy, and ſer but little Value upon their Lives, yet among one another they never draw their 


Swords, 7 | 
— ſaid they never ſaw ſuch Barbarity before. : 


3 Conſt. Sicul. I. 3. tit. * ; 4 L. 5. c. 28. 


tare as loving as Brothers: And that when they once ſaw a Frenchman and a Portugueſe fight a Duel, they were amazed at it 


\ 5 Lucan, l. 1. v. 455, Kc. 


4 5 
6 Vid. Appian Celtic. W e he gives the ſame Reaſon for the Boldneſs and Bravery of the Germ ans. 
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her . But yet tis not uncommon, that when 
publick Minifters, by ſecret Order from their 


Maſters, enter into Treaties with foreign States, 


r oppoſe and form Deſigns againſt them, 
2 if known to be the Reſult of publick 
Counſel or Inftru#ions, would bring Danger or 
Inconvenience upon the State, to avoid the ill 
Conſequences which might follow, by laying 
the Fault upon the Mmnfters, as if they had 
acted only by their own private Fudgment. 
And in foch a Caſe, I think no good Subje# 
would refuſe to divert the Evil from the Com- 
monwealth, by favouring the Exciſſe, and yield- 
ing that what he did, was beyond his Inſtruc- 
tions, and without Command; provided his Pu- 
niſhment be no greater than ſome ſmall pre- 


tended Diſgrace. For to ſuffer Death upon 


that Account, or to be given into the Hands 
of the injured Party, would be a Severity not 
to be born or excuſed. But the pretended Pu- 
niſbment, whatever it be, may be caſily either 
remitted or compenſated otherwiſe. For tis un- 
queſtionable, that he that hath Power to inflict 
Civil Infamy, hath alſo Power to remove it 3. But 
notwithſtanding, if amy be inflicted tor any im- 
pious or flagitious Action, Reſtitution of a Man's 
Fame will only produce the external Civil Effeds 
of an unblemiſb d Reputation; but will not in the 
leaſt wipe out the Blot which lies upon his zatural 
gem, 

XI. Inten/foe 1 6A is that Species of Reputa- 
tion, by which Perſons, otherwiſe equal 1n the 
ſimple Repute, are preferr'd to one another, accord- 
ing as one poſſeſſes a larger Share than another of 
thoſe Things, whatever they be, which are apt to 
raiſe in other Men Reverence and Reſpect. Now 
Honour, which anſwers the Inten/ene/5 of Efteem, 
is the Signification of our Opinion of another Man's 
Excellencies. And therefore the Honour is not really 
in him that receives, but in him that gives it“. 
For though a Man may ſet what Value he pleaſes 
upon himſelf, as the Seiler does upon his Commo- 


dities + Let, as in theſe, it is the Buyer at laſt 


that determines the Price ; ſo the Value of Men 
is no higher or greater, than as others are pleas'd 
to ſet it. For as Hobbes ſays, Let a Man {as 
moſt Men do) rate himſelf at the higheſt he can; yet 


See above in B. 7. c. 1. f. 2. towards the End. 


in determining the Value of Subjefts. 


the true Value of him is no more than he is eſteem d 
at by others *, But yet every Man is affected more 
or leſs with the Honour others pay him, as it an- 
ſwers to that Value which he puts upon himſelf · 
But the Efleem el, or that which gives Men the 
Title of Deſert to Honour, is often erat ex- 
reſſed by that Mord. And fo certain publick 
Stations, and Places of Dignity attended with 
Honour, are peculiarly called 8 "Tis right- 
ly obſerv'd by the Author before mention'd “, 
&« 'That it is impoſſible ee ſhould be either 
: great, or of any long Continuance, that at firſt 
“ ſire of Glory, or upon mutual Obligation to aſ- 
< 1iſt one another in their Purſuits after Honour; 
* becauſe Glory, and the Honour that is built upon 
« it, conſiſt in Compariſon and Preference; and ſo 
« what belongs to every body, belongs to no bo- 
« dy; and becauſe the Rate that is commonl 
« {ct upon a Man, is taken from what he is able 
to do without the Aſſiſtance of others *.” On 
the other hand, the further Ignomiuy ſpreads, the 
lighter it ſeems, and the caſier it is ſupported. 
ow this intenſive Efteem may alſo be contider'd, 
either with regard to ſuch Perſons as live in a Li- 
berty 2 Nature; or ſuch as are Members of the 
ſame Commonwealth, But I ſhall now proceed only 
to examine the Foundations of this Iutenſeneſs or 
Eminence, as they fall under theſe two Conſidera- 
tions : Firſt, as they produce barely an Aptitude 


or Di/po/ition in Men to receive Honours from o- 


thers; and Secondly, as they give them a proper 
Right to demand Honour as their Due. 

XII. The Foundations of intenſive Efteem in 
geveral are all thoſe Things, which diſcover, or 
are ſuppoſed to imply, extraordinary Excellence 
or Perfection of any kind ?, The Effects of which 
are conſonant to the Laws of Nature, and the Ends 
of Civil Government, For 'tis unuſual to ſee Per- 


ſons of diſſolute Morals, and eminent for nothing 


but their Vices, celebrated and admired by the 
Multitude. So in particular, are Men of unuſual 
Strength and Abilities at eating and drinking; 
of extravagant, inſatiable Luſt; of mad, raſh, un- 
governable Humours ; dextrous, ingenious, craf- 
ty, artful Villains; and in ſhort, all Miſcreants 
whatever, that are arriv'd at ſame ſignal Profici- 


ency, 


Mr. BAR B. NOTE & on F. x, x1, x11. 


5 Vid. Tacit. Ann. XIV. 62. Euripides, Helena, v. 106, 107. Nor for my Brother can I bear that Stain. In which Caſe, however; 
the Matter in Diſpute is not about Subjects with reſpect to their Prince. Add the Story of Anton. Perez. in Thuanus, |. 104. 


* Add. Marſelaer. Legat. l. 1. c. 33. p. m. 200. 


3 See Cornel. Nepos. Alcibiad. c. 6. F. 5. Lib anius. Orat. 7. To diſſolve, and undo Things that are already done, is what we reckon 
among Things impoſſible; but to take off Ignominy from them that are in Diſgrace, is not ſo difficult a Task; and you are the only Phy- 
ſician that can cure this Diſcaſe : Speaking to Julian the Emperor. See Fuſtin. B. 5. c. 4. 5 

4 Ariſtot. Nicom. l. 1. c 3. We oughtto think the Honour is rather in thoſe that honour, than in them that are honour d. 


5 Vid, John viii. ver. 54. 


Leviath. c. 10. 
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united only upon ſuch a Bottom as a common De= 
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7 Hobbes de Cive, c. 1. f. 2. | 8 Seneca Epiſt. 27 de Calviſo Sabmo. 
9 Cic, de Nat. Deor, l. 1. c. 17. Every Thing that excels, may juſily command a Veneration. Honour is a Privilege, that derives 
* its principal Eſſence, and even Virtue, from the Rarity of it; cui malus eſt n:mo, quis bonus eſſe poreſt ? Martial. Lib. 12. Ep. lxxxi, 


Me never take noticeof a Man, by way of Recommendation, that he is incuſtricus and careful in maintaining his Family, becauſe tis 


« common Action, notwithſtanding it is very juſt and commendable : Nor of a great Tree in a Foreſt, where they arc all of the ſame 
« Bigneſs. I am of Opinion, that a Citizen of Sparta ought rot to have boaſted of his Courage, ſince it was the popular Virtue of their 
Nation; and as little of their Fidelity or Contempt of Riches. There is no occaſion of recompenſing a Virtue, how great ſoever it is, 
that is once become cuſtomary ; and I know not whether we ſhould ever call that great, which is common. Since then, theſe 
Rewards of Honour have no other Worth or Value in them, than what ariſes from the ſmall Number of thoſe that enjoy them; a 


* liberal Diſtribution of them is the Way to make them contemptible, and bring them to nothing. Montaignes Eflays, B. II. c. vii, 


towards the Beginning. | | 
0 Such as Juvenal deſcribes, Sat. IV. ver. 139, 140. 


Nulli major fuit uſus edendi In Arts of Fating, none more early train d; 
Tempeſtate mea. None, in my Time, had equal Skill attain d. Mr. Dryden. 


dviſloph. Acharnenſ. 4. 1. Sc. 2. ver. 35, 36. The barbarous People value Men only, as they can eat and drink moſt, 
1 e | | 
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ency, and ſeem to be Leaders in their ſeveral Vi- 
ces: And who, the more they are accompliſh'd 
in their different vile Practices, will appear only 
the more inſupportably wicked to all the good and 
ſober Part of Mankind. It may poſſibly require 
much Strength of Body, and Readineſs of Parts to 
be compleatly vicious ; but *tis alſo certain, that 
Vice will govern with greater Power and Violence, 
where there is more Vigour _— Appetites 
to entertain and ſupport it. From all which it is 


eaſy to infer, that Commendation and Glory muſt 


be rated only by the Valuation of the Perſons we 
receive it from. And therefore, that the greateſt 
Commendation is that which comes from Perſons. 
that deſerve it themſelves; and conſequently, that 
a wiſe Man will ſet uo Value upon their Praiſe ( as 
M. Antoninus faith who cannot ſo much as ap- 
pear pleaſing to themſelves *, But in particular, 
the Foundations of this Efizem are ſuch as theſe ; 
Perſpicacity of Mind, Parts and Abilities capa- 
ble of much Improvement and Variety of Know- 
ledge, eſpecially when great Capacities are an- 
ſwered by great Attainments. A Judgment turn'd 
for Buſineſs, eaſily diſcerning the true State of 
Things, and Difficulty impoſed upon. Steadi- 
42/5 of Reſolution, unſhaken and unmoved at ex- 
ternal Accidents, above Fear, and beyond the 
Force of Temptation. Eloquence, or the Power of 
expreſſing the Thought with much Fluency of 
Words, and Gracefulneſs of Utterance. And next 
theſe, Streugth, Beauty, Comeline/s, and good 
Proportion of Body ; as theſe may be ſuppos'd to 
be either Inftruments, or Promiſes ad: ds of 
certain Graces and Perfections in the Mind “. 
Hence it has been vulgarly thought, that extra- 
ordinary Tallneſs of Body implies a Mind and Per- 
ſon great and noble And the Gods and Heroes 
were therefore repreſented upon the Stage in the 
Buskin, that the A#ors might appear of an un- 
uſual Size. And *tis obſervable, that there are 
many Men that wiſh to be 7a/ler than they are; 
but that there are very few that would be content 
to loſe an Inch of their S:ature. But how ridicu- 


lous ſoever this Opnion ſeems to be, it prevail'd 


ſo far, that upon the Force of it the Ethiopiaus 
as Herodotus ſaith *) choſe their Kings by a certain 
eaſure. A Method of Election, which would 
no doubt have been much approved by the Indian 
mention'd in Montaigue, who happening to be at 
Roan, while the Court was there, in the Reign of 


Of the Power of the Sovereign Book VIII. 


Charles IX. ſaid, that he thought it very ſtrange 
ſo many tall Men with long Beards, and fo brave- 
ly arm d, as they were that ſtood about the King's 

erſon (meaning the Si - Guards ſhould be 
content to obey a beardleſs Boy, and that he won- 
der'd they did not chooſe one of them King. But 
it is often ſeen (as the Poet ſays) that, 


==== Natura breves animis ingentibus artus 
Finxerit.—— 2 861 S 


Nature large Souls in little Room confines ?, 


And that *, | 
| 2 Hoppen 75 
"Ameatl& rel Je, e I os sd dE 
Arlę O-, & wii of vin en wits n). 


Tis fond to hope Succeſs fromStrengthor Mi ght, 


Except with Force, Prudence and Art unite. 


But beſides theſe Foundations of intenſſve Efleem, 
there are alſo others to be mention'd, ſuch as the 


Goods of Fortune (as they are call'd) which ſeem 


either to ſuppoſe Induſtry, Wit, and Prudence, 
neceſſary to obtain them, or to promiſe Power, 
or to ſupply Matter to do great Things. But 
that which advances Reputation moſt, and is the 
Foundation of the higheſt and moſt intenſe Efleem, 


is good Succeſs and Fortune in great and important 
Actions. This firſt of all ſeeming to ſuppoſe in- 


trinſick Worth and Excellence, and then to demon- 
ſtrate the Advantages that ariſe from it, and the 
lawful Ends it may and has been applicd to ?. 
And as the Fame of ſuch Atchievements gains Be- 


lief in the World, it is Prey call'd Renown, 
rudence and Conduct 


in Difficulties relating to common Life and Prac- 
tice, or to ſpeculative abſtracted Truths, is what 


A Reputation of particular 


1s uſually call'd Authority ; which others more 


wit 


upon Buſineſs and ral 
tion and Prudence; though it is not to be de- 


nied, that there are Inſtances where grey Hairs are 
are not Signs of Wiſdom **, But now on the other 
hand, Women generally deſire rather the Com- 


plements 


Mr. Bazn NO TES on F. x11. 


Philo udæus de Migrat. Abrahami. p. 413. A. Ed. Pariſ. To excel many Things that are bad, is only a more famous Infamy. 
Arrian. Epidter. 1. 3. c. 14. If you tell me you kick with a great deal of Strength; I anſwer, You value yourſelf upon that which be- 


longs to an Aſs. * M. Ant. L. 3. ſ. 4 


Eſſays, c. 41, 42. 


s Vid. Eccleſiaſl. ix. 15. 1 Kings iii. 28. 
+ Vid. Virg. Eneid. 5. ver. 344 Iſocrat. in Encom. Hellene. Though he is there a little too much 
5 Thalia. Vid. Themiſt. Orat. 14. 


6 Montaigne's Eſſays, I. 1. c. 30. Add. 1 Sam. x. 23,24. And here alſo we may apply to this Senſe, that of Oppian. Cyneget.1. 3. c.68. 


Ms ioc u paeituy Teach, peyurouor FE (Ei, 
Claudian, de Bello Getico, ver. 584. 


| $ 
9 Ariſtot. Rhet. I. 1. c. 3. Tis juſt to honour thoſe that do 9 ; bur not ſuch as barel 


The Great excels the Leſs, the Leſs the Great. 
Calaber, |. 5. 


Od. 6. ver. 123, 124. Te«/azipss, XH AA, The Work diſcovers what the Author is. 


70 Vid. D. L. 50. t. 6. I. . init de Fure Immunitatis. Q. Calaber, |. 5. 


Ale &' Boe yepov ro Auen 
OnaorTepy Teac: kvIpo;, Emer Arn Wipe rde. 


Diod. Sicul. I. 19. c. 34. It ſeems more natural, to pay greater Reverence and Re 


yer. 683. Tepag yap Evainuov dd Tibyov. 


11 Such as we apply that of Ovid Metam. l. 9. ver. 436, 437. 


Qui proper amara ſenecta 
Pondera deſpicitur, nec quo prius ordine regnat. 


Youth is leſs fit than Age for wiſe Debates; | 
On ſacred Wrinkles ſage Experience waits. 


Age makes Men venerably Great. 


Who tyr'd with Age and Years o ive We'ght, 
Sink to Contempt, and loſe their former State. 


truly call an Opinion of greater Knowledge, joined 

ed Probity and Sincerity. And hence thoſe De- 
grees of Efteem, which Age is thought to conter, 
are founded upon nothing more than the common 
Perſuaſion, that Experience and long Obſervation 
hings, generally produce Cau- 


an Orator. Lord Bacon's 


y have it in their Power. Find. Olmp. 


ſpect, to Aged, than to young People. Oppian. Halieut. l. r. 
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CHAP. IV. 


lements of Youth and Beauty, than the Ref 


and Honours paid to Age. And therefore Lais, 


when ſhe grew old, dedicated her Looking=glaſs 
to Venus, adding as it is in the Epigram 


=—_——_= T4} rein ad, des St 
Our ο, din J*'nv e , & Juve fu. 
The Face I once could boaſt no Glaſs can ſhow, 
And that I now have left I would not know. 


The Roman Law ſeems to allow more Worth 
and greater Dignity to Men than Women +, Though 
in general, there are ſome Foundations of Efieem 
common to both Sexes. And there are others 
which are particular to the Womer, ſuch as the 
ſeveral Accompliſhments of Virtues and Duties pecu- 
liar to their Sex. And there arc others again, 


which are borrowed and derived to them, when 


they are ſaid to ſbine with the Rays of their Huſ= 
bands ©; or when they value themſelves upon the 
Number or Worth of their Children 4. 

XIII. From all which it readily e what 
Judgment may be made upon what Hobbes ſays in 


Chap. X. of his Leviathan, where he reduces 


all the Foundations of Honour or intenſive Eſteem 
to Power, which he calls a Pofſe/ion of preſent 
Means, to obtain ſome apparent future Good. And 


this he divides into natural and inſtrumental. 


« Natural Power (he ſays) conſiſts in the Emi- 
« nence of the Faculties of Body or Mind, as 
« extraordinary gg go » Beauty, Prudence, 
« Arts, Eloquence, Liberality, Nobility, and 
« the like. Inſtrumental Powers are thoſe which, 
« being acquired by theſe, or by Fortune,are the 
« Means and Inftrument of acquiring more, as 
« Riches, Reputation, Friends, and good Luck; 
« and in ſhort, any Quality whatever, or the Re- 
« putation of any ſuch Quality, as makes a Man 
« to be lov'd, or fear'd of many. And then he 
« defines Worth, or Dignity That it is the Value 
« or Price of a Man, or as much as would be gi- 


Iven for the Uſe of his Power. And the Mani=- 


cc 
cc 
cc 
cc 


feſtation of that Value we ſet on one another 
is that, he /aith, which is called Honouring and 
Diſhonouring. 'Thus to value at an high Rate, 
is to honour a Man; at a low Rate, is to diſ- 
« honour him. Afterwards he recounts the natu- 


And as Lucan, I. 1. ver, 135. expreſſeth it: 


Stat magni nominis umbra. 
And therefore Horace ith very well, Ep. I. 1. Ep. 1. ver. 8, 9. 


Solve ſeneſcentem mature ſanus equum, ne 
Peccet ad extremum ridendus, & ilia ducat, 


in determining the V. alue of Subjefts, 807 


« ral Tokens, or Ways of Honour, as to pray 
« to another for Aid, to obey, to give great 
“ Gifts *, to be ſedulous in promoting another's 
“ Good, to give Way or Place to another in any 
“Commodity; to ſhew any Sign of Love or Fear, 
« to praiſe, magnify, or call happy, to ſpeak to 
another with Conſideration, to appear before 
« him with Decency and Humility, to believe, 
“ to truſt, to rely on another, to hearken, to 
4 counſel or diſcourſe of what Kind ſoever, to 
c 
« thoſe another honours, to imploy in Counſels 
« or Actions of Difficulty. Aud further, Civil 
« Dignity, according to him, is that Value which 
is {et on a Man by the Commonwealth, which 
« 1s underſtood by Offices of Command, Judica- 
ture, publick Imployment, or by Names or 
Titles, introduced for diſtincton of ſuch Value. 
« And he rightly obſerves, that the Commonwealth 
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Signs of Honour, though it be otherwiſe in its 
own Nature indifferent; as for Inſtance, it was 
a Sign of Honour among the Per/ians, to be 
conducted through the Streets in the King's 
«< Garments, upon one of the King's Horſes F, 
as it is alſo to wear certain Marks or Badges). 
hus the Chineſe ſalute with the Head er e 5 
the Japoneſe by putting off their Slippers ;, the 
Chineſe always riſe to any Perſon they deſign to 
honour. They of Japan pay their Honours ſit- 
ting on the Pavement, and think it Rudereſs, and 
ill Breeding tg He, when they perform their 
8 - owever all this be, that Notion of 
is, that Honour con ſiſts ſolely in the Opinion 0 
Power, is by no N to be 3 _ 
what he infers from thence, & That it doth not 
alter the Caſe of Honours, whether an Action 
7 5 it be great and difficult, and conſequently a 


ign of much Power) be juſt or unjuſt. And 


« that therefore the antient Heat hens did not think 
they diſhonoured, but greatly honoured their 
Gods, when they introduced them in their 
„Poems, committing Rapes, Adulteries, Thefts, 
and other great, but unjuſt or unclean Acts“. 
For though it might be granted, that the Foun- 
aations of Honours may ſo far be properly enough 
reduced to Power, namely, as they are naturally 

apt 


—— Retains the Shadow of a glorious Name: 


Wiſely in Time the generous Horſe releaſe, 
E*re batter d and decay d, he loſe the Race. 


Antiphanes. Life is like Wine, when it runs low, it will turn ſoure. Add. Charron de la Sageſſe, 1. 1. c. 35. $. 5. Strabo, I. 15. p. 488. 
The Indians allow no Pre-eminence to the Aged, unleſs their Prudence deſerve it. Philo de Abrabamo, . 387. A Man ought not to be 


called Old from the Time he hath liv'd, but from the Way he hath ſpent his Life in. For many that 


ve continued a long Courſe of 


Years in ill Practices, can only be called Long-liv'd Boys. And it is ſometimes true, as Varro ſaith, de re Ruſtica, l. 2. c. 2. That is a 


better Age which is attended with Hopes, than that which is followed by Death. 


Quint. Inſt. Orar. l. 2. c. 1. p. 104. We 


ought not to value any one according to his Age, but according to the Improvements he hath made. Jſocrat. in Archidam. init. It is 
not our Years, but our Parts and Induſtry that makes us wiſer than others. Philoſtrat. in Vit. Appollon. Thyan. I. 6. c. 8. p. 287. Ed. 
Morel. Youth doth not hinder a Man from ſeeing Things clearer than even old Age itſelf. 

* Anthelog. 1.6. Quintil. Declam. 306. p. 462. There is nothing to be low d in an old Woman, but the Memory of what ſhe was. 


Add. Ld. Bacon's Eſſays, c. 40. 


T. 1. f. 9. I. 1. D. de Senatoribus. Add. Jac. Godofred de præcedentia. Part. 1. c. F. f. 33. ide l. 8. D. de Senatoribus, ubi ſupra: 
* Vide Ovid. Metam. J. 6. fab. 4. ver. 17 2. & ſeq. Valer. Max. I. 4. c. 4. H. 1. Plut. in C. Gracch. Vide Buchanan Rerum Scotic. 


J. 12. init. Orat. Kennedi. 


* And upon this Foundation I ſuppoſe (though the Reſpect intended was oddly expreſs d) the Prince of Zanaga in Africa, as Leo Afri- 
canus, |. 1. relates it, kill'd a great Number of Camels and Oſtriches, to entertain his Gueſts ; which Sort of Proviſion they deſired him to 
{pare, he told them, that he ſhould not deal civilly by them, if he treated Gueſts he thought ſo Noble, and that he had never ſeen before, 


with only the leſſer Sort of Animals. 


f Eſther vi. 8. 


E Bern. Varen. Fapon. Deſcript. p. 21. Add. Neuhof. in Gen, Deſcript. China, c. 4. Vid. Rochefort. Deſcript. Antill. Part 2. c. 19. 


Where alſo he tells of ſome unuſual Signs of Honour, 


Nnnnn 


agree with in Opinion, to imitate, to honour 


may make whatſoever it pleaſes to ſtand for 
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808 T be Power of the Sovereign 


apt to produce ſome Efe# or other in Human 
45 2; ſince what is of that dull, unactive Nature, 
as will produe no Ee# either good or bad, ſeems 
to be capable of having no Value one way or o- 
ther ſet upon it : Yet that Power alone, without 


Relation to, or in „ 0 with Goodneſs, 


ſhould be the proper and natural Foundation of 
real Honour, is what is contrary to Reaſon, and 
Hobbes himſelf: For in his Book de Cive, c. 15. 
8. 9. he gives this Definition of Honour; that it 
is an Opinion of the Power of another in Conjunc- 
tion with Goodneſs. And thence he infers, that 


there are three Afﬀe#ions neceſſarily conſequent 


upon Honour; Love, that bears relation to Good= 
neſs; and Hope and Fear, that have regard to 
Power ; and thus that only is true Honour, which 
is attended with allithefe three Afe#ions together. 
Fear alone, excited by a Power determined to 
Evil, can never be look'd upon to be a Sign of 
Honour. For Fear hath always a Mixture of Hatred 
in it; and where a Man hates, he naturally with- 
eth Harm and Rain, and not Honour. Thus by 
the Chriftian Religion we are aſſured of the great 
Power of the Devil, but that it is utterly averſe 
to all Goodneſs, and always bent upon all Evil; 
but certainly no Man in bis Senſes can ſuppoſe 
that he deſerves Honour upon that Account. And 
therefore he himſelf, when he tempted our Saviour, 
did not ſhew him his Force and Power, but his 
Gifts, the Glories and Kingdoms of the World, 


Matt. iv. 8, 9. Nor can any Man of Senſe think 


it a good Reaſon, which the People of ſome bar- 
barous Countries in the Indies give for their wor- 
ps the Devil, that he ſbould do them no Harm. 
And therefore alſo, methinks, I have no Patience 
to ſee Hobbes mentioning ÞFlattery pong the reſt 
of his natural Signs of ee For Flattery in 
every Kind of it implies and 3 ſomeDefici- 
ency, or Blemiſh, both in the Perſon that gives, 
and in him that receives it; and is an Act and 
Species of Scorn and Deriſion, without the leaſt 
Mixture of Love or Sincerity in it. But as to the 
Fables of the Poets, there are ſome Men indeed 


* Silius Italicus, lib. 1. ver. 149, | 
Et metui demens credebat honorem. 
+ And therefore Lucan, l. 5. ver. 385, 386. calls it, 


Voces, per quas jam tempore tanto 
Mentimur dominis. 
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that think, that they imply no more thanth 
Gods are above all 4 eee. of * 
others rather ſuppoſe *, that al was Myſtery in 
them, and that many ſecret Truths were concealed 
under the Diſguiſe of thoſe Vices and Abſurdities 
But whatever they make of them, it will never by 
me be conceivable, that Rapes and Adulteries could 
be an Honour to the Gods, any more than they 
would be to any ordinary Mortal here on Earth! 
XIV. But = ter all, theſe Foundations of inten 
ve Efleem produce only an imperfe Right to 
Wade "7 16.90 and Reſpir from x arty 10 that * 
Man deny it where it is really deſerv'd, he cannot 
be ſaid to have done an Injury, but only to have 
been guilty of ſome Di/tourteſy or Incivility For 
among Perſons that live in a Liberty of Nature 
where all are egual, it doth not appear how any 
Man can pretend Right to 3 e from 
another; ſince from that Love every Man natu- 


rally bears to himſelf, it is very eaſy for him to 


imagine that there are Qualities or Endowments in 
in himſelf, equal or perhaps /#perior to thoſe which 
others value themſelves upon. For Inſtance, one 
Man thinks Age deſerves Reverence and Eſteem ; 


another, that Youth and Vigour have a much bet= 


ter Title to it. The Hopes and Expectations 
of ſome raiſe them to as great a Pitch of Vanity, 
as the real Succeſs of others. Some value them- 
ſelves upon Strength of Body; others think Mit 
and Prudence, the Endowments of the Mind, 
much »obler Qualities 7. This Man meaſures his 
Worth by the Largeneſs of his Fortune; another by 
an Eaſimeſs and Freedom of Mind, which he thinks 
equal to all the Wealth and Opulence in the World. 
Some preſume upon their Learning ; others will 
ſuppoſe that there is nothing true and real in hu- 
man Knowledge, more than Reſolution, Fidelity, 
and Sincerity ; the Td ges x; eis d, Y ,,, as 
Plato ſtates it . Some inſiſt upon the Honours 
they have attained ; others ſatisfy themſelves that 
Honour is not always paid where it is deſery'd, or 


deſerv'd where it is paid. And others ſet little 


Value upon Greatneſs of Birth, and deſpiſe it 
| when 


* 


And vainly thought it Honour to be fear d. 


The Words with which we have long Time abus d. 
5 Our Princes 


Vid. Plutarch. de adulator. & amici diſcrimine. Peſcennius Niger in Spartianus, c. 11. when one was 2 to addreſs him with a 


Penegyrick upon his being made Emperor, ſtopp' him by ſaying, That he ought to write an Oration in Praiſe of Marius, or Hannibal, or any 


one of the famous antient 


s, and recommend their brave Actions to the Imitation of the preſent Age. For to commend Perſons 


that are living, added he, is only to decide and expoſe them, and eſpecially Emperors, ſince tis evident, what you may hope, or what 
fear from them, ſince they have the Power of the Laws, can do as they pleaſe, and take away your Lives, or ſend you into Baniſhment. 


© Salluftius Philoſoph. de diis & mundo, c. 3. 
4 Pindar /ays very 
Gods. Iſocrates in laudat. Buferid. p. 395 


well, Olymp. Od. 1. 2% 3' d Q4pev Zoos dp Þ? Jayzoviov and. Men ought to ſpeak with Reverenee of the 
. calls thoſe Fables Blaſphemies, by which ( ſaith he) they boldly fix ſuch Things upon the Gods, 


as no body would dare ſpeak of his Enemy. For they do not only charge them with Thefts, Adulteries, and Slavery to Men; but ac 


cuſe them further, of devouring their Children, depriving Fathers of their Genitals, Copulation with Mothers, and a thouſand other 
wicked Actions. The Authors of which Stories were not indeed puniſhed as they deſerv'd, but yet neither did they altogether eſcape ; 
for ſome of them were Strolers, Vagabonds, and Beggars ; others were ſtricken Blind ; and others were driven out of their own Country, 
and forced to make War continually upon their Relations and Friends; and Orpheus the chief Inventor of theſe Fables, was torn to Pieces. 


| Seneca de brevitat. Vitz. c. 16. To make the Gods Authors of Vice, what is it but to encourage and inflame our own Luſts, and to 


bring the Example of the Deities for our Liberty and Excuſe? Fulgentius Mytholog, |. 1. p. 55, Cc. If the Gods wereguilty of Theft, Juſ- 
tice would have nothing to do with Criminals or Crimes, fince they would be countenanc d by Heaven. | 
* Pizd. Olymp. Od. 4. towards the End. 


And Youth ſometimes with hoary Hairs 
Before the Noon of Life is crown'd. 


Sophocl. Ajax. Flagell. p. 69. Ed. H. Steph. | 
E Plato. Ep. X. 
5 Cic. Ep. ad Fam. I. 3- Epiſt. 13. 


The ſtrongeſt have not ſtill the beſt Succeſs, 
But Prudence never is unfortunate. 
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ſaigne. 


Cray. IV. in determining the Value of Subjefts. 809 
when it is not attended with an anſwerable Great= and Mockery, rather than Honour, it would be Fol- 
neſs of Fortune *. And certainly the wiſer Pars ly to threaten Violence when they are denied; 
of Mankind. will always think it as falſe a Method eſpecially if the Perſon from whom they are ex- 


to value Men by their Riches, Diguities, or Ho= pected declares, that it is not out of Contempt 
ours, or by Things external to them, as it would that he omits to pay the Formalities of his Re- 


be to take the Worth of Horſes from the fine Fur- ſpect, but only becauſe he would en oy his Liber- 
niture which may belong to them. But beſides, zy, and not be forced to do that witch ought to 


ſince Honour is then e paid, when a Man be left to his own Pleaſure and Courteſy. And 


acknowledges ſuperior Excellencies in another, therefore the Scythian Ambaſſadors told Alexan- 
and pays ſome voluntary Submithons to him upon der the Great, © that they hoped it was excuſable 
that Score; and ſince no Man can be forced to © in them that lived in Deſerts, not to know who 
pay this by outward Violence, that Method being © he was, and whence he came.” And Ariovi/- 
more likely to confirm him rather in an obſtinate tus, in Ceſar's Commentaries, tells Ceſar, That 
Refuſal of them; it is evident, that it is a Mi © it he had been to deſire any Thing for himſelf, 
tale to allow theſe Foundations the Force of any he would have attended him in Perſon; and that 


ſuch perfe# Right which might be aſſerted by Vio- © he could not but expect that Cz/ar ſhould ſhew 
Jence and Arms. For the Re/ſpe# a Man pays to © him the ſame Reſpe&*.” From all which it 


another upon Compulſion and Command, is no Sig ſeems to be evident, that though it be agrecable 
of any internal Reverence he has for him, but on- to natural Reaſon, that Honours ſhould be paid to 


ly that he is afraid of Puniſhment. And further, Perſons of ſuperior Excellencies ; or further, that 
ſince external Signs of Honour, unleſs they proceed though it might be alſo allow d, that it is no leſs 
from Submiſſion of Mind, are to be call'd Shew a Command of the Law of Nature to honour Per- 


ſons 


= Earipid. Phœniſſ. ver. 445. & Electra. ver. 37, 38. 
Fe AzpiTpo? ele yevO", xonpdruu 3} revyre;e | Noble in Birth, but miſerably Poor, 


Ca. de B. G. l. 1. c. 34. And Vologeſes, King of the Parthians, anſwer'd Nero, when he ſent for him almoſt in the ſame Manner. It 
is eaſier for you to paſs fo great a Sea, than me; when you are in Aſia, we ſhall eaſily agree when to meet. Xiphilinus Epit. Dionis. 


Mr. BAR B. NOTES on S xiv, 


II have borrowed Charron's own Words, Treatiſe of Wiſdom, Book I . Chap. V. Sect. 9. Numb, 5. from whence tis viſible that our 
Author has taken the Thought: But Charron him ſelt has done nothing, as tis uſually his way, but abridged this fine Paſſage, from Mon- 
« Tis ſtrange, that nothing except ourſelves, is valued or eſteem'd but for its own innate Qualities. We praiſe a Horſe for his 
« being ſtrong and well manag d, and not for his Furniture: A Greyhound for his Swiftneſs, not for his Collar; a Hawk for his Wings, 
« not for his Teſſels and Bells, Why then do we not, in the ſame Manner, eſteem a Man for what is his own ? He has indeed a nu- 
ce merous Retinue, a fine Palace, a great Reputation, and a plentiful Eſtate; but all this is about him, not in him. You do not buy a 
« Pig in a Poke: If you buy a Horſe, you take off the Saddle, and view him naked and uncovered ; or, if he is cover d, as they for mer- 
« ]y ſerved Horſes that were ſhewn to Princes to buy, tis only upon the Parts which are leaſt neceſſary, that you may not amuſe your 
« ſelf, with the Smoothneſs of his Coat, or the Largeneſs of his Crupper; but have Time enough to obſerve chiefly his Legs, his Eyes, 
« and Feet, which are the moſt uſeful Member. (See Horace, Lib. 1. Satyr ii. ver. 86. & ſeq.) Why then in your Eſteem of a Man, 
« Jo you value him covered and wrapped up as he is? Heſhews us no Parts, but what are by no Means his own; and conceals from us, 
c thoſe by which only we can truly form a Judgment of his Merit. Tis the value of the Sword, not the Scabbard, that you ſeek after : 
« And perhaps you will not give a Farthing for it, if you ſee it unſheath d. You muſt j udge a Man by himſelf, and not by his Dreſs. 
« And as one of the Antients ſays, very pleaſantly, (Seneca Epiſt. Ixxvi. p. 221. Ed. Gronovii,) Do you know why you take him to be a 
« tall Man? You reckon the Height of his Shoes: But the Baſis does not belong tothe Statue: Meaſure him without his Stilts. Let 
« him lay aſide his Riches and Honours, and ſhew himſelf in his Shirt. Is his Body ſound, vigorous, and fit to diſcharge its Functions? 
« What Soul has he? Is it noble, large, and happily furniſhed with all the Endowments belonging to it? Is it rich in Accompliſhments of 
ce jts own, or another's ? Does there only want an Opportunity to ſhew, whether it can bravely ſtand the Sight of a drawn Sword; whe- 
ther it cares not which way Life iſſues out, through the Mouth, or the Breaſt ; whether it is ſedate, quiet, and contented? *Tis this 
« that muſt ſhew, and by this you mult judge of the vaſt Difference between us. Effays 5. Book 1. Chap. xlii. towards the Beginning. 
Juvenal has admirably well expreſs d this Paſſage, which is quoted by Montaigne, and applied to the Nobility ; in the following Lines. 


Great Son of Troy, who ever prais'd a Beat 

For being of a Race above the Reſt ? 

But rather meant his Courage, and his Force. 

To give an Inſtance we commend a Horſe 

(Without regard of Paſture, or of Breed) 

— For his undaunted Mettle and his Speed; 

Who wins moſt Plate with greateſt Eaſe, and firſt 
Prints with his Hoofs his Conqueſt on the Duſt. 
But if fleet Dragon's Progeny at laſt 

Proves jaded, and in frequent Matches caſt, 

No Favour for the Stallion we reta'n 

And no Reſpect for the degenerate Strain; 

The worthleſs Brute is from New-Market brought 
And at an under Rate in Smithfield bought, 
To turn a Mill, or draga loaded Life 

Beneath two Panniers, and a Baker's Wife, 

That we may therefore you, not yours admire, 
Firft, Sir, ſome Honour of your own acquire; 
Add to that Stock which juſtly we beſtow 

On thoſe leſt Shades, to whom you fall Things owe. 

| Mr. Stepney. 


Dic mihi, Teucrorum proles, Animalia Muta 
Quis generoſa putet, niſi fortia? nempe volucrem 
Sic laudamus equum, facili cui plurima palma 
Fervet, & exultat rauco victoria circo. 

Nobilis hic, quocunque venit de gramine, cujus 
Clara fuga ante alios, & primus in equore pul vis. 
Sed venale pecus Corithe, poſteritas & 

Hirpini, ſi rara jugo victoria ſedit : 

Nil tibi majorum reſpectus, gratia nulla 
Umbrarum, dominos pretiis mutare jubentur 
Exiguis, tritoque trahunt epirhedia collo, 
Segnipedes, dignique molam verſare nepotes. 

Ergo ut miremur te, non tua, primum aliquid da, 
Quod poſſim titulis incidere, præter honores, 
Los illis damus & dedimus, quibus omnia debes. 


. Horace, to ſhew the Folly of thoſe who only value and eſteem Men for external Things, appeals to the Judgment of Children a Play, 


in whom Nature is not corrupted, by Example and Cuſtom. 
Si quadringentis ſex ſeptem millia deſunt, 
Eſt animus tibi, ſunt mores C lingua, fideſque; 
| Though you have Virtue, Conſlancy, and Skill, 


Plebs eris, At pueri lud 5, aiunt 
Sire - f Sir e geg e In Arts, thou ſhalt be thought a Common ſtill. 
e facies 8 0 Rs | And yet our Boys another Tale will tell 
orace Epiſt. Lib. 1. Ep. 1. ver. 57, G. And ſay, you ſhall be King, if you do well, Mr, Creech; 


'Nnnan 2 


If you have not ten thouſand Pounds in tore, 
But want a thouſand, or a little more, 
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ſons of Worth, yet till that this Duty muſt be 
one of thoſe, which a Man hath no Right to de- 
mand from others, but which muſt be left entire- 
ly to their good Nature and Civility. But when a 

an pretends Right to demand Honour, or any 


Sign of it from another, tis neceſſary he ſhould 


either have Power and Authority over him, or pro- 
duce ſome Compact for his Right, or prove it by 
ſome Law made or approved by their common 
Lord and Maſter. Mabel in his Travels re- 
lates, that in a Treaty of Peace, after a long War 
between the Portugueſe and the King of Cochin, 
it was a long Time before the Diſputes on each 
Side could be brought to a Concluſion, becauſe 
the Indian Nobles infiſted, that the Portugueſe 
ſhould give them the Way, as the common People 
of their own Country were obliged to do. But 
that the Portugueſe refuſing ſuch diſhonourable 
Terms, it was agreed at length, that the Debate 
ſhould be decided by /ing/e Combat, in which the 
Victory happening to the Portugueſe, the Indian 
Nobility were obliged to give the Way to the 
Portugueſe, and to ſtand ſtill till they were paſſed 
by. 
| "Iv. But, however, between private Men, cer- 
tainly the nobleſt Conteſt * for Honour and Emi- 
ence would be, to diſpute who ſhould expreſs the 
greateſt Readineſs to pay Honour to others, or 
moſt Modeſty in declining it themſelves. And it 
is ridiculous enough for Men to grow warm and 
angry in a Contention about outward Honour; 
eſpecially when there is little or no Profit or Ad- 
vantage to be made by it, and when it may end 
* like the Diſpute mention'd in theEpigrams, 
o only ſhall go through the Dirt 20. It was 
a good Determination enough which a certain 
Prince made, when two of the meaneſt of his Ser- 
vants had quarrell'd which ſhould take place at 
Church, that the greateſt Fool ſhould ſit firſt. 
For as to what Qgintilian ſays, that a poor Man's 
Honour is his of Eftate , it muſt be underſtood 
only of /imple e But between Princes and 
Nations, the Diſputes about Eminence of Worth 
and Dignity, and the Precedence which depends 
upon it, have generally, and in all Ages, been ma- 
naged with greater Shew of Reaſon, and ſtronger 
Pretences. The Argument uſually urged in zhe/e 
Controverſies will perhaps deſerve cloſer Conſi- 
deration. Thus much therefore is beyond Diſ- 
pute, that where a Prince depends upon Another 
of ſuperior Power, the . is the moſt honour- 
able, and has a perfect Right to Precedence ; tho 
rhaps the ſame Tiz/e may be common to both 
of them. 'Thus there are Inftances of greaterKings 
that have others call'd Kings under them, though 
in reality they are no more than Magiſtrates and 


Mandeſio Itin. Part. 2. 


The Power of the Sovereign 


Governors of Provinces. Some Princes do Homa . 
to others for their Kingdoms, as feudal; and 8 


are others that hold theirs by other Titles. So in 
Tacitus's Life of Agricola, tis ſaid to be 325 old 


received Art of Rome, tomake and maintain Kings 


to be their Inſtruments of Slavery. And thy 
herbal, in St ſays, * when his Father = 
cipſa died, he commanded him to think nothin 
in the Kingdom of Numidia his own, but the 47. 
miniſtration of it, and that theRight of it belong'd 


to the Roman Senate. And ſo alſo a Pri Mee, 


that has made an unequal League with another 
doth by that very Aci acknowledge a Super; ority 
of Worth and Dignity in the other; ſince he obliges 
himſelf to pay. more Reſpect than will be given. 
And it 1s, 1 think, alſo further clear, that where 
a Prince hath obtain d againſt another a Riz}; 
of Superiority of Dignity or Precedence, either tor 
his own Per/on, or as Head of ſuch a State or 
Commonwealth, whether by Compact or Cuſtom, and 
and ſuch a Sort of Sufferance, as no other proba- 


ble Account can be given of, than that he was al- 


lowed to be the greater Prince ; that Right may 
be infifted on and maintained, as long as that 
Prince lives, who is, as it were, the Character or 
Mark of the Dignity, and under whom that 
Right was at firſt obtain d. 

VI. But where no ſuch Right has been al- 
ready fix'd, there Variety of Arguments are uſed 
to prove Superiority of Eminence and Dignity. 
The Antiquity of Kingdoms, Families, and Gi= 
vernments, the Extent, Riches, and Power of 


Dominious, the Quality of that Power which the 


Prince holds over his Subjects, and the Magnif;- 
cence of his Title, are the common and general J- 
picks. That Antiquity adds a Sort of Reverence 
and Veneration to States and Families, is an Opi- 
nion commonly receiv d. And they that endea- 
vour to ſupport themſelves upon the Strength of 
it, uſually urge, they enjoy'd their Dignity in full 
Luftre long ago, when other Kingdoms were ſub- 
ject to the baſeſt Slavery ; or, it may be, when 
the Family which now wears the Crows, and tri- 
umphs ſo inſolently in its new Honour, lay un- 
diſtinguiſh'd among the common Herd of the 
People; that tis unpardonable Arrogance todiſ- 
pute Precedence with Princes, whoſe Predeceſſors 
might, if they had pleaſed, have made the A 
ceftors of others their Slaves ; that it is a ſort of 
a natural and univerſal Law, that Things of later, 
ſhould be inferior to Things of ealier Original. 
And from hence they uſually paſs to a pompous 
Repreſentation of the ſeveral great Actions in 
War and Peace, which have been atchiev'd in 
that Kingdom by the Princes of the Blood Royal: 


Few of which Sort thoſe upſtart Nations and Fa- 
milies 


5 Mart. Ep. 10. ver. 8. Per medium pugnas & prior ire lutum, Senec. de Ira. > c. 37. Becauſe you were placed in a little leſs ho- 
t 


nourable Seat, you preſently break into a Paſſion, and are angry with the Maſter 


he Feaſt, him that invited you, and him that was 


put above you: How ridiculous is it? What Difference is there, what Part of the Table you ſit at? Can a Seat make a Man more or lels 


Honourable ? © Declam. 252. 


* Salluſt. Jugurth. Bello. 


Vid. Fac. Godofred. de Præcedentia, par. 1. c. 1. Add the Diſpute between the French and Spaniſh Ambaſſadors in Andr. Maurocenus 
Hiſt. Venet. 1.8. p. 301, &c. & Memoirs touchant les Ambaſſadeurs. By Mr. Wicquefort. | 1 


Mr. BaRB. NOTES on S. xv. 


=_ which, however, we ought not to 


too far. I love, ſays Montaigne, to obſerve the Rules of Civility ; but not ſo ſervilely, 


eas to make my Life uneaſy by them. There are ſome tireſome Formalities in them, which provided we omit through Diſcretion, and 
«* not want of Judgment, we are not the leſs Genteel. I have often known Men uncivil by too much Civility, and troubleſome by too 
c much Kindneſs. This induſtrious and genteel Way of puſhing one's ſelf forward in the World, is in ſhort, a very uſeful Science. It is, as 
te it were, the Beauty and Grace which makes us acceptable upon our firſt Admittance into Society and Converſation ; and by Conſe- 


«© quence, opens us a Door of Inſtruction, by the Example of o 


s, and gives us an Opportunity of producing our own, if there is an 


Thing that is inſtructive and communicable.” Montaigne's Eſſays, Book I. Chap. 13. 


Book VIII. 


» ty 2 I L. & mt r = 2 


Acade 


Caap. IV. in determining the Value of Sul jects. 


milies can preſume to challenge. Moreover, Pow- 
er adds Terror to Reverence, and makes it not on- 
ly Impudence |, but Raſhneſs and Folly, to con- 
tend for Honour with thoſe, in whoſe Power it is 
to do us Good or Harm, as _ pleaſe. And 
without diſpute, *tis a certain Way to demand 
and to obtain Honour, to tell the World with 
Sword in Hand, that if they will not, THAT 
all give it. Further, *tis look'd upon to be an 
hich Degree of Eminence to be free from all 
other Reſtraints of Subjection, but thoſe which 
are due to GOD, the ſupreme Governor of the 
World, than to be confin'd by human Laws, and 


to live under Tres of Compact. And laſtly, ſince 


the Title is commonly uſed to expreſs the Thing, 
the Magnificence and Greatneſs of it; that may 
be ſuppoſed alſo to imply an Argument againſt 
Inferiority of Dignity . 

XVII. Theſe with Arguments of a like Nature 


may pehaps be e. urged; but after all, it 


muſt be confeſs'd, they can produce no more than 
an imperfect Right, unleſs confirm'd by Compact 
expreſs or tacit, according to receiv'd Cuſtom. 


And it will be no Difficulty to deſtroy the Force 
of theſe and all ſuch Arguments, by anſwering, 


that Antiquity, alone can have no real Honour in 
it, ſince it only implies Tra# of Continuance, 
which may be urged for the moſt 7ncon/iderable 
Things as well as the moſt valuable; that all 
Kingdoms are by their own Nature free and iude- 
pendent ; and that it is not material to enquire 
how long they have been ſo ; that it may indeed 
be allow'd, that when a Kingdom hath long con- 
tinued in a Aouriſhing Condition, the Strength 
of its Coiſtitution and the Miſdom of its Govern- 
ment ought not to be queſtion'd; and that it need 
not be denied, that the Favour of Heaven, and rhe 


Bravery of Subjects, was ſufficient to defend them 


againſt foreign Arms. But then, that Common- 
wealths of later Growth may poſſibly be ſettled as 
wiſely, and govern'd as happily, as thoſe that have 
ſtood much longer, nay, perhaps be eſtabliſh'd 
with greater Wiſdom, and enjoy greater Happi- 
neſs, ſince the wiſe and good Inſtitutions of anti- 


ent States and Commonwealths generally coft them 


dear, and they of later Date have the Advantage 
of ſeeing and uſing what others diſcover'd before 
them; that the Favours of Heaven are not in hu- 
man Diſpoſal, or certain to be long enjoy d; but 
yet that it is not impoſſible to provide ſo far, 
that the State may not fall to ruin of it ſelf, for 
want of good and wholeſome Laws. In fine, that 
all Things ought to be valued according to their 
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preſent State; what is paſs'd we have no more to 
do with, and what is to come doth not yet con- 
cern us. That _—_ States and Commonwealths 
never unite into Syſtems, or form General Afſem- 
Blies, where it may be neceſſary to oblige them of 
lateſt ſtanding to be content to be placed loweſt. 
All are allowed to enjoy diſtinctly their ſeparate 
Freedom. 'That the Government of any State 
ſhould continue in one particular Family for along 
Courſe of Time, may be allow'd to be ſometimes 
an Argument, that the Pofterity ſucceeded and 
imitated the Virtues of their Anceftors ; but it 
muſt alſo be allow'd, that great Wealth and 
Riches only are ſufficient Guards, and not eaſil 
to be over-power'd. Much alſo in the long Poſ- 
ſeſſion of a 7 hrone muſt be aſcribed to the Diſpo- 
ſition and Temper of the People, averſe to Chauge; 
and much in the Succe//ion of good Princes to the 
Bleſſing of Heaven alone. But ftill Princes and 
States of larger Origin, ambitious to be thought 
great, may eaſily anſwer, that they cannot look 
upon any Thing as their own, which was not got 
by their own Induſtry or Power * ; that it is a 
very eaſy Thing to take Poſſeſſion of large Eſtates 
or Dominions, purchas'd by the Succeſs of An- 
ceſtors; but to raiſe a great Fortune, or an Em- 
pire, requires Bravery and Virtue ; that others 
owe their Greatneſs to the Chance of being well 
born, they to their own Worth and Excellencies ; 
that others can produce nothing for themſelves, 
but old forgotten Monuments of their Fathers 

t Adtions; theirs is no borrow'd Luftre, but 
the freſh Acquiſitions of their own Virtue and 
Valour. Laftly, that no Degree of Honour is be- 
yond that of being a ſovereign Prince, and that 
this ſets the lateſt Families upon the Level with 
thoſe of the moſt antient Date *. 

XVIII. As for Power indeed, that may often 
force the Weaker to pay the Signs of Honour to 
the Greater, becauſe it is Madneſs not to yield to 
them that have Power to do us harm, when the 

leaſe. As Favorinus in Spartianus < pleaſantly 
told his Friends (who were angry with him for 
giving up a Mord to the Emperor Hadrian, that 
was uſed in good Authors ) certainly he ought to be 
allow'd more learned than every Man, that has 
thirty Legions at his Command * + But if a Prince 
hath Strength enough to defend his own Domi- 
nions, he cannot be obliged to yield Precedence 
to any others, however 1 _—_ in Riches; ſince 
he has no Reaſon to be. afraid of them, or to ask 
Relief or Protection from them. For where Li- 
berty is equal, a Diſproportion in Wealth can 
| | make 


Vid. Andr. Maurocen. Hiſt. Venet. I. 12. p. 484. Where he talks of the Emulation tht happened between the Princes of Italy upon Pius 
Quintus's preſenting Coſmus with the Title of Great Duke of Tuſcany. Vid. Paul. Hiſt. Concil. Trident. I. 5. p. 402. 


Ovid. De Faſt, L. 5. ver. 26. | 
Quoque die partu eſt edita, magna fuit. 


The Day that gave her Birth firſt made her Great. 


And to this we may apply that of Arnobius, I. 2. Is this a new Thing which we are engaged in? In Time it will be old. Is that o'd 


in which you are concern? In the Times when, it firſt began, that alſo was new. 


_ © Hadrianus in Spartian. c. 15. 
Fuvenal. Sat. 5. ver. 130, 131. 
Plurima ſunt, que 


Non audent homines pertuſa dicere lara. 


No Freedom will from him be bars, 


Whoſe Cloaths are thread-bare, and whoſe Cloaks are torn. 


Mr. Bowles. 


Mr. BAR B. NOTES on S xvi, XVII. 
The greateſt Part of this Chapter is Word for Word, taken out of our Author's Diſſertation de Exiſtimatione, vhich is amongſt his 


Academical Diſſertations. 


* Nam genus, & proavos, & que non ſecimus ipſi, 
Vix ea noſtra voco . | 


Ovid. Metam. L. 13. ver. 140, 141, 


— — AGO IAAE=>  —yo" ee hs 


— P . AIG. na. 0 444 — 
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Prince's Territories be ſix hundred Miles in Ex- 
tent, and another's but one hundred, yet the Dit- 


ference in the Kingdoms makes none between the 


Sovereigns ; for their Power is of the ſame Na- 
ture in the greater and in the leſs; and the one 
may anſwer the Ends of Government as well as 
the other. Not to ſay further, that Power alone, 
as it implies Ability to do Harm, doth not in- 
clude any Excellence in it, which is - cu" pro- 
por to command /incere Reſpe# + For all Reſpe# 
ath a Mixture of Love in it, but Power to do 
Harm can certainly produce nothing but Hatred =. 
XIX. Further, ab/olute unlimited Power 
may perhaps force from Subjects greater Degrees 
of Reſpec, not without a Mixture of Fear: But 
with ſovereign Princes it can have no ſuch Effect, 
ſince they muſt look upon another Prince's abſo- 
lute Power, as it relates to them, to be no more 
than Liberty of Nature, which in itſelf gives no 
Man Pre-eminence to another, not ſubject to him. 
And ſince every Prince is to be valued, not by his 
own Rights only, but by the State and Condition 
alſo of the Commonwealth he governs ; it will not 
be difficult to imagine that a limited Monarch 
may from that enjoy Advantages, which will 
make him greater and more con/iderable, than a 
Prince entirely abſolute. Laſtly, Titles and Words 
of all Sorts, take their Value as Money doth, from 
Le. And fince the higheſt Dignizy of Princes 
is the ſovereign Power, it is ſufficient if that be 
expreſs' d in its natural ſimple Senſe, or according 
to common Uſe. For the Pomp, or Modeſty of 


Fords neither can add to, nor leſſen the Thing +. 


So the Turkiſh Monarch is uſually called Emperor, 
the Per/ian no more than King ; yet this Diſtinc- 
tion in itſelf gives no Preference one to the other. 
For an affected Multiplicity of Titles added to the 
proper Style, ſeems to have a Sort of Barbariſmn 
in it; and may Ag ſtrike ſome Awe upon in- 
ferior and ignorant Subjects, but can make no 
Impreſſion upon forcign States and Princes. For 


how was the Roman Emperor, for Example, con- 


cern'd, whether Sapores King of Perſia call'd him- 
ſelf Brother. of the Sun and Moon, as Ammian 
Marcellinus relates, or of Saturn and Venus .. 
XX. From all which it is ſufficiently clear, 
that there is no perfe# Obligation, which preſup- 
poſes proper Right in another, by which a Prince 
really poſſeſſed of ſovereign Power is bound to 
yield. — ag to any other King or Prince as 
more. honourable, however Superior in the Parti- 
culars before mention'd ; neither is one free State 
or Commonwealth obliged to yield more, though 


| 8 s another is more antient, or more power- 
ul 


or indeed is a State govern'd by the Populace, 


Add. Jacob. Godofred. d. tit. de præcedent. part 1. 


The Power of the Sovereign 


make no Difference. And therefore „if one 


Book VIII. 
inferior in Dignity to a Sate govern'd by a Prince 
though in a Democracy there is no particular Per. 
{gn to be compar d with a King. And hence an 
Ambaſſador from a free Commonwealth is not ne- 
ceſſarily obliged to give Precedence to an Ambaſe 
ſador * a crown'd Head. But becauſe vicari- 
ous and deriv'd Honour cannot be ſuppoſed to a 
pear with the ſame Advantage as original ; and a 
Miniſter cannot be inveſted with the ſame Dig- 
nity as a Prince; and ſince 2 Commonwealths 
can never meet in the fame Place with (overeign 
Princes, but by their Ambaſſadors and Deputies : 
tis evident, that the Ambaſſadors of free State? 
ought to yield Precedence to all crown'd Heads. 
and /overeign Princes, | ; 
XXI. And this Equality between the Power 
inveſted with ſovereign Power need not be any 
Objection againſt Interviews, or Conferences, to 
be made cither in their own Perſons, or by 
their Miniſters, or againſt their uniting into an 
eftabliſh'd Council. For if a Prince make a Viſit 
to another in a foreign Country, the Laws of Civi- 
lity give the Stranger the Precedence, except he 
comes in the Quality of a temporary Subject. For 


though every Prince be ſupreme in his own Do- 


minions, yet Princes in the ſame Manner as An- 
baſſadors, by a ſort of Fiction, ſeem till to con- 
tinue as Perſons free, and within any Prince's Ter- 
ritories, to whom and by whoſe Conſent the 
make a Viſit, without. laying aſide or diſguiſing 
their Quality. For tis certainly unadviſable and 
dangerous, for a Prince to venture incoznito into 
a foreign Country, without having firſt procurcd 
Leave. Tis certain Gramondus 4 confidently 
pronounces, that it is no Violation of any pul- 
lick Law, to ſeize and detain diſguiſed Princes, 
But I confeſs I do not ſee for what Reaſon ; un- 
leſs it be, that to come in Diſguiſe, without gi- 
ing Notice, may ſeem to imply ſome Suſpicions 
of, and Diſreſpe# to the Prince of the Country. 
If two or more Princes are to meet in a third 
Place, it would not be difficult to diſpoſe Things 
ſo, that no Preference be given to either of them. 
For the Rooms they are to meet in, might be ſo 
contriv'd, as to leave it abſolutely uncertain, 
which is the /r/+ and moſt honourable Place in it. 
And upon this View, roundTables have been ſome- 
times uſed _ ſuch Occaſions . The Princes 
my alſo declare before-hand, that the Congreſs 
be made without regard to Precedence, and 
that they intend to fit promi/tuoufly, or as they 
leaſe, or happen to place themſelves. So Phi- 
8 relates of the Brachmans of India J, that 
they appointed no particular Place for their 
Prince (as the Greeks and Romans would think it 


neceſſary to do) but every one fits where he 1 
; ut 


SN. | 
Add. Geor. Bates Elench. motuum nuperorum in Anglia part 2. p. m. 246, ec. & Author. Cardinaliſimi, part 1. I. 3. p. m. 375. 


Ammian Marcellin. l. 17. c. . Add. Ibid. I. 23. c. 6. 
* Auſonius in Judo ſeptem Sapientum. ver. 78, 79, 80. 


Rede olim ineptum Delphicus luſit Deus, 
uarentem, quiſnam primus Sapientum foret: 
U in orbe tereti nomina eorum inſcriberet, 
Ne primus eſſet, ne velimus quiſpiam. 


De Vita Apollon. Thyan. L. 3. c. 8. p. 134. C. D. Lucian. Epiſt. Sat. ad divit. p. 628. Tis eaſieſt and moſt agreeable in Entertain | 
s Dipnoſoph. I. 1. c. 4. = 1 


ments, that all ſhould be equal. Add. 4 


« Hiſt. Gall. l. 13. 


One to Apollo once this Queſtion brought, 

Which he the firſt of all the Sages thought? 

Writeina Ring their Names, the God reply'd, 

And equal Dignity to each divide. 


Mr. Baxn. NOTE on S. xx. 


T See Gro, B. 1. c. 3: F. 10. And Algernoon Sidney's Diſcourſe upon Government, Chap. iii. Sect. 32. 
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CAP. IV. 


But this will till be much caſier to be done, if 
Princes will pleaſe to meet incognito, and without 
their uſual Pomp and Retinue. Nor could they 
by any other Mcthod more fully declare, that 
they would not raiſe Difficulties or Diſputes a- 
bout the Phints of Dignity. Or if this Method be 
not thought the beſt, it may be determin'd by 
Lot; and that two Ways, either with Condition 
that every Prince ſhall tor the future remain con- 
tented with what Place Chance determines for him; 
or elſe that every Prince, in Turu, ſhall ſucceed in 
2 certain Order ſettled by Lot. But Diſputes 
may be much more eafily ended, if the Comgre/5 
be form'd only by Ambaſſadors ; —_ ſince 
there is one Way more of preventing Difficulties 
among them, namely, if the ſeveral Princes their 
Maſters ſend them with Chara#ers of different Va- 
Jae; For ſince different Degrees of Dignity ariſe 

urely by arbitrary Impoſition, they may caſily 
be varied ſeveral Ways . But here it is to be 
obſerv'd, that the Value of ſuch Characters muſt 
be determined by the common Conſent of Sovereign 
Princes *, For if one /ingle Prince ſhould, by 
his own Authority alone, create a New Character, 
to beſtow upon his Minifters, whenever the Am- 
baſſador makes his Demand for any ſuch particu- 
lar Honour from others, they may juſtly except 


againſt his Maſter's Power to oblige them to Pay 2 
uch 


it. But after all, it muſt be confeſs'd, that 
an Evenneſs of ne qo as Ageſilaus expreſs'd, 
when he was placed in an ob/crre Place in the 
Theatre, is often much the 1. 5 in prevent- 
ing Diſputes: For as he ſaid, It ſhould not be 
thought that the Place adds Honour to the Man, 
but the Man to the Place. It was a good Me- 
thod which Abbas, King of Per/ia, took to pre- 
vent Differences at a publick Entertainment ; 
them that were inclin'd to the Per/ian Perſuaſion 
he placed on his right Hand; thoſe of the Tur- 
kiſh he ſeated on his left, becauſe the Perſians 
thought the right Hand the moſt honourable, and 
the Turks the left .. And it was an artful Stra- 
tagem enough, which Alphonſus XI. uſed to ſi- 
lence an old Diſpute for Precedence between the 
two Towns of Burgos and Toledo; when he came 
to ask their Opinions in Council, before any men- 
tion of their Ni/pure began, They of Toledo, I 
know, /aith he, are ready to comply with my 
Commands; let them of Burgos ſpeak : Which 
immediately filenc'd both; both equally think- 
ing themſelves preferred to each other; thoſe of 


Joledo, becauſe the King ſpoke in their Name fer one another *. Beſides, in Councils the Cler 
firſt ; and they of Burgos, becauſe they were com- generally were the Parties principally concern 


manded to ſpeak for themſelves firſt -. 


in determining the Value of Subjects. 
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XXII. But if a laſting Society is to be erected 
between a Number of Equals ; and every parti- 
cular Member be defirous that the Equality fhould 
continue, but unwilling to admit the Determina- 
tion of the Los, or that a conſtant Succeſſion in 
Turn ſhould preſcribe their Places ; there is ano- 
ther Method left reſembling the Chance of Lots, 
and which can be no way prejudicial to the Dig- 
nity of any Member; and that is, that every 
Member ſhould take Place in the common Aſſem- 
bly, in the ſame Courſe and Order in which he was 
admitted into it. And this Method is to be par- 
ticularly obſerv d with regard to all Members that 
are admitted into the Society, after it is eſtabliſh'd. 
For they that at firſt conſtitute the Society, had 
better perhaps take Place by Lot, or by common 
Conſent and Agreement. And becauſe it is generally 
receiv d in Colleges, and other Societies, that every 
Member is to be placed according to the Order of 
Admiſſion, Grotius gives it for an univerſal Rule, 
that the natural Order between Fellows of ſuch Socie= 
ties is to be placed according as they were received 
into them /. But it muſt be obſerv'd, that in ſuch 
Societies Priority or Poſteriority of Place, doth not 
in the leaſt imply greater or leſs Degrees of Dig- 
nity, but is only the Order of Equals in Honour. 
And therefore there is no Difference between the 
1ſt and Jaft in that Reſpe. For it is a different 
Caſe, when the Preference is given for ſuperior Emi- 
mence of Worth in the Perſon preferr'd ; as Auſo- 
nius tells the Emperor Gratian, © Tis no Di/- 
« honour to be ſecond, but of two honourable Per- 
“ ſons he that hath the Precedeuce is the moſt 
« honourable «. But it is alſo obſerved by Gro- 
tins, in the Place before mention'd, that in Aſem- 
blies of Chriſtian Kings and People, met to repre- 
ſent the Body of the univerſal Church, is was the 
Cuſtom, that they that embrac'd Chriſtianity 
ſhould in all religious Aſſemblies have the Prece- 
dence to others. And upon this Bottom, ſome 
have taken the Liberty to challenge Precedence, 
and claim the Superiority of Dignity as their Right, 
in all other 4/emblies of what Nature ſoever. 
But whatever good Reaſons there might be to 
introduce Obſervations of ſuch an Orger in thoſe 
ſacred Conventions; yet that the ſame ſhould be 
obſerv'd in all other Aſemblies, and that the An- 
tiquity of the Chriſtian . alone ſhould pro- 
duce ſuch Pre-eminence of Dignity, is what I can 
ſee no Reaſon for ; eſpecially tince it is one of 
the Commands of the Religion, In Honour to pre- 
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the Lay Perſous appear d only as A ſtauts, an 


Were 


See Mr. Wicquefort, des Memoirs touchant les Ambaſſadors. Add. Jac. Godofred. de precedentia, part 3. P. Paul. Hiſt. Con, Trid. The 
D ſpute between the French and Spaniſh Ambaſſadors at Trent and Rome about Precedence, I. 8. 


» See Mr. Wicquefort's Mem. touchant les Ambaſ. 


Plaut. Apoph. Lacon. p. 208. D. Damonides in a like Caſe ſaid, Tis very well you have found out a Way to make even this Place ho- 
nourable. Ibid. Apoph. Add. Plut. Sympoſzac. I. 1. c. 2, 3. 4 Pet. de Valle, Itin. part 2. Ep. 5. 

© Hieron, Oſorius de Rebus geſtis Eman. l. 1. Add. Gramond. Hiſt. Gall. I. 3. init. 

f Grot. J. 2. c. 5. §. 21. Add, Bœcler. in locum, add. L. 50. t. 3. I. 1. D. de Albo ſcribendo. L. 12. f. 3. I. 1. C. de Conſul, &c. tit. 44. 
d. I. C. de Tiron. l. 3. C. t. 5. d. l. de Præpoſ. ſacri Cubiculi. I. 1. C. t. 4. d. I. de Præf. Prator. I. 2. C. L. 10. f. 5. 2. l. 10. de Profeſſ. 
Jac, Godofred. part. 2. c. 3. F. 17, 18. de præcedentia. 8 Auſon. Panegyr. ad Grot. c. 24. in fin. Rom. xii. 10. Phil. il. 3. 


| Mr. BAR B. NOTES on F. xx1t. 

" «« So that, ſays our Author, in his Diſſertation (de Exiſtimatione, F. 27.) Kings and Princes were only looked upon in Councils, as 
it were Subjects of Eccleſiaſticks . Tis perhaps through the Remains of this pernicious Cuſtom, that in certain Places the Clergy, in 
their publick Prayers for the whole State of Mankind, never fail to mention themſelves firſt; and in ſpeaking of the three Eſtates, or 
Orders of the Kingdom, always name the Clergy firſt, then the Nobility, and laſtly, the Commonalty. However Perſons of good 
* Senſedo not think it very decent nor reaſonable, that a Miniſter, for Example, in the Prayers he makes on New - Tears-Day, does not pray 
to God for the Proſperity of the Prince, till after he hath wiſhed a thouſand Bleſſings to himſelf, and the reſt of his Brethren, as if the 
Welfare both of the Church and State, depended more on the Felicity of the Clergy, than that of the Prince. So much the more, as this 
prince is not one of thoſe Enemies, or Perſecutors of the Church, to whom nevertheleſs the Apoſtle St. Paul commands us, to render 
* honour, as well as to others, as a ſort of Tribute, (Romans xiii, 7.) by Virtue of an indiſpenſible Obligation, but for a Foſter- Father, 
and a Protector of the Church, c.“ 
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ary 


however this be, it cannot be Reaſon, that be- 
cauſe a Perſon in a certain Aſſembly, for a certain 
Reſpect, which hath no Influence upon his Ho- 
nour in general, yields the Precedence to another; 
he is therefore obliged to yield it everywhere, and 
when there is no | Jn had to thoſe Re/peFs. 
And thus there are few States or Commonwealths, 
in which there are not particular Perſons that are 
Members of ſeveral different Societies, and who 
therefore may in one be obliged to give Place to 


4 


Add a certain Perſon; when out of that, or in ano- 


ther, they are known to be his Syperiors. 

XXIII. But, however, it is evident, that there 
is that Force in 8 Power, which will al- 
ways give the Perſon inveſted with it ahſolute 
Right to eee to all Perſons ſubject to it. 
For without Diſpute, Authority is ſuperior to 
Obedience; and it muſt be allowed to be greater, 
to controul and command the Wills of others, 
than to ſubmit and comply one's ſelf. Nor can 
a Man have Power todeny Reverence and Regard 
to that Perſon, to whom he owes his Protection, 
and who has Power by Puniſhments to compel me 
to obey him. So that Government doth of it ſelf 
naturally introduce Inequality among Men. 'Tho' 
it is not unnatural to think, that beſides that Ve- 
neration which is due to the Place and Office of 


the Sovereign, good Subjects often ſuppoſe them- 
ſelves obliged to pay other particular Marks of 


gem, to the particular Virtues and Excellen- 
cles eminent in their Prince . But it is alſo fur- 
ther manifeſt, that the greater and more ab/0/ute 
the Prince's Power is, the greater will the Honour 


be his Subjects pay him. Nay, long Poſſeſſion 


of ſovereign Power, though in itſelf it can give 
him no real Strength, doth yet wonderfully raiſe 
the Dignity of the Prince. But notwithſtanding, 
Subje#s may ſometimes excel their Princes in 
thoſe Foundations of Efteem, which produce only 
an imperfe# Right. And therefore it was a moſt 
extravagant Vanity in Hadrian the Emperor, to 
make himſelf profeſs'd Rival to all the beff Ma/- 


« Neſtor in Homer Iliad. I. 1. v, 277, Ge. 
Maire ov, Ihyael3, de epiteuevar Bogrnfii 
* AJliBiyv, ime} odr buoly; *ﬀKrops THING 
xn © bacmner's GTE Zeug Ad- S. 


al Of the Power of the Sovereign 


ters in the Arts they were famous for. And it 
was ridiculous in Alexander the Great, when read- 
ing that Place in Homer, where the Greeks wiſh'q 
the Lot might happen to Ajax, or Diomedes, or 
Agamemmnon, he broke into a Paſſion and faid, He 
would have kill'd the Perſon that ſbould have nam'd 
him laſt. For it is no Diſcredit to a General, to 
have Soldiers under him of more Proweſ5 and Bra- 
very than himſelf, though tis true, as Domitian 
ſaid, The Honour of being a good Commander is as 
great as that of being a good Prince. But among 
Subjects of the ſame Commonwealth, it is left entire- 
ly to the Sovereign to preſcribe the Meaſures and 

imitations of tntenſive Eſteem ; and to grant to 
ſome Perſons perfe# Right of Precedence to others. 
And whatever Station he thinks fit to aſſign to 


any Man, that he may lawfully maintain againſt 


any of his Fellom- Subjects, and that he ought to 
be ſatisfied with.. For as the old Centurion in 
Livy ſaid , Subjects ſbould think every Poſt honour= 
able in Service. And though perhaps ſometimes 
undeſerving Perſons may be preferr'd to Men of 
Worth and Merit, yet it a Man ſhould upon that 
Account be uneaſy and diſſatisfied with his own 
State, or give them Diſturbance in theirs, he will 


deſerve to be puniſh'd for Contempt of the /ove- 


reign Authority, For, as Terentius ſaid in Jaci- 
tus e, © It is not the Subjects Buſineſs to enquire 
« who their Prince prefers, or for what Reaſons 


Heaven has placed the ſupream Diſpoſal of 
Things in his Hands, and it is their YH 


onour 
to obey”, But it might ſeem a good Way 
to ſilence the We: gm of ambitious Subjects, 
if Princes, when they prefer Perſons to Places 
of Honour, would always have regard to thoſe 
Foundations of Efteem, which were before men- 
tion d; and more eſpecially to the particular 
Services they have done to the Publick ; which 
to reward with eminent Degrees of Efteem, rather 
than with Money, or Reward of like Nature, is 
generally the politick Art of Princes :. But fo 


much the rather, becauſe, except the Dignity 
and 


Ceaſe Noble Youth, to Peace your Mind compel, 
Nor let your Rage againſt the King rebel; 

No Prince like him in God-like Honour reign'd, 
That e'cr from Heaven hisenvied Throne obtain'd. 


Book VIII 


Though Achilles rather ſubmitted to the Conduct, than the Power or Command of Agamemnon. 

+ Tacitus Agricola, c. 39. © Vid.L. 1. t. 14. 1. 3. De Offic. Pretoris. 4 IL. 42. . 34. Ann. vi. c. 8. 

To this we may apply that of Lucian, Fudic. Vocal. Tis fit and proper that every Letter ſhould continue in that Order in which it 
was at firſt placed; and to go out of that, is to break all that is juſt and equitable, And he that firſt made theſe Laws for you, ſet- 
tled this Order, by which every Letter was for ever to continue in its own Place and Dignity. Plin. l. 9. Epiſt. 5. If the Diſtinctions 
between Degrees and Dignities were mixed, diſorder d, and confounded with one another, nothing will be more unequal than Equality 


it ſelf, 
Sr Mr. BAR B. NOTES on S. xx11m. 


1 vid Xenoph. Cyropæd. I. 8. p. 130. Ed. H. Steph. where be ſpeaks of the Order in which he placed his Friends at an Entertainment. 
e T was a fine Invention, ſays Montaigne, and received by moſt Governors in the World, to eſtabliſh certain vain and worthleſs Marks 
« to reward Virtue with, ſuch as Crowns of Laurel, Oak, and Myrtle ; the Form of certain Robes ; the Privilege of riding in a Coach 
c through the City, or going by Night with Terches; ſome particular Seat in Publick Aſſemblies ; the Prerogative of Sirnames, and 
« Honours, certain Diſtinctions in Coats of Arms, and the like: The Uſe of which has been differently receiv'd, according to the Opi- 
*© nion of the People, and ſtill remains. As for our part, we have, as likewiſe ſeveral of our Neighbours, the Orders of Knighthood, 
« which were eſtabliſhed purely for this End. Tis certainly a very # pra and profitable Cuſtom, to find out a Way to diſtinguiſh the Me- 
ce rit of Men of rare and excellent Parts, and to content and fatisfy them by Payments that are not burthenſome to the Publick, and 
« coft the Prince nothing. And it has been always known by Experience, 21 we ourſelves have formerly ſeen ſomething of it, that 
« Men of Quality were more jealous of ſuch Rewards, than of thoſe where there was Gain and Profit; and this is very reaſonable and 
« likely. For if to the Value which ought to be ſimply of Honour, you put Riches and other Commodities of Profit, that Mixture, in- 
* of enhancing the Worth of it, debaſes and leſſens it. The Order of St. Michael, which has been ſo long in Eſteem among us, ne- 
« yer had any greater Advantage, than that of having no Communication with any other Advantage than Honour, That was the Rea- 
ce ſon, that formerly, there was no Employment or Eſtate whatſoever, to which the Nobility aſpired with ſo much Ardour and Affection 
« as they did to this Order; nor any Quality that bore more Reſpe& and Grandeur: Virtue embracing, and more willingly deſiring 3 
« Reward purely its own, rather glorious than profitable. For indeed, other Rewards, are not given on ſo noble an Account, fince 
ye uſe them upon every Occaſion: With Money we recompenſe the Fidelity of a Servant, the Diligence of a Courier, a Dancing. 
« Maſter, a Tumbler, a Flatterer, Cc. and the moſt vile Offices they do us; nay, even Flattery, Pimping, Treaſon, and all forts of 
«© Vice, are paid with Money: Tis no Wonder then, that Virtue receives, and deſires leſs willioghy this Sort of common Payment 


« than that which is proper and peculiar to it, and is all generous and noble. Montaigne's Eſſay, Liv. 11. Chap. vii, 
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CHAN. IV. 


1 DPreeminence of reat Men among Subjects 
E nd by the Kevefirs and 4/jiftance they 
give, or at leaſt are capable to give among their 


Inferiors, it will be but inſignificant, and without 


Reality. But becauſe, if Priuces were obliged 


always to place their Subje#s according to their 


-1trinſick Worth and Merit, the Trouble would 
1 to make Reviews of them ſo often as 
it would be neceffary; and beſides, that no ſuch 
Review could be made without diſpleaſing the 
greateſt Part of them, fince tis certain, that the 
Generality of Men never conſider how many they 
have left below them, but how many they ſtill ſee 
above them; it might ſeem N 8 to be the moſt 

roper and eafieſt Method to beſtow Honours up- 
on the Subjects, at leaſt upon them of the beſt 
Rank, according to the Offices they bear in the 
Commonwealth . And then again, it will be eaſy 
to prevent Complaints, if none but Men of Me- 
rit, and Perſons well qualified are put into thoſe 
Offices * ; and if the Offices themſelves are diſpo- 
7 in a natural and proper Order. And in ge- 
neral, the moſt juſt and perfect Order of Offices 
ſcems to be, when the Honours annex d to Offices 
are greater or leſs, proportionably, according to 
the . Weight, and publick Importance of 
the Affairs and Buſinefs which belong to the Ma- 
nagement of them; and according as it requires 


the greateſt Parts and Accompliſhments todiſcharge 


them. In Homer, Dignity of Office is preferr'd 
to that of Blood, even of natural Bravery and Cou- 
rage, For thus Neſtor tells Achilles < 


EI 8 vs tar, Sed q os yeueTo withe, 
*AN ys Otg]eegs ow, imei hi dhe d. 


We own you brave, your Race divine adore, 
Him greater think, becauſe his Power is more. 


But it fometimes alſo happens, that ſome Offices 
in the Commonwealth have larger Shares of Ho- 
nour annexed to them, than of Authority and Pow- 
er; and ſometimes the quite contrary; perhaps, 
for fear, left Honour attended with much Wealth, 
and Power, might tempt the Magiſtrate to take 
Arms againſt the Commonwealth e. But in every 


Rank of Offices, Men ſhould be thought more or 


leſs honourable, according to the Dignity of the 
Employment they have in it. Now though it is 
unavoidable, that one Office will be look d upon 
as more honourable than another; yet this will be 
no Reaſon that all and every particular Perſon, 
entruſted in the more honourable Office, ſhould 
therefore challenge Precedence from all and every 
Perſon in the leſs Honourable ; but only that the 
higheſt Perſon in the inferior Office ought to give 
Place to the firſt in the ſuperior, but may ſtill 


* Add. Lord Bacon's Eſſaye, 8 


in determining the Value of Subjefts: irs 


have Preference to all that are ſubordinate to tha 


firft. It is but rarely ſeen, that the Perſon gives 


Liftre and Honour to the Office. So it happened 
once at Thebes, to the Office of Tax-gather, after 
Epaminonaas had. born it 7. But as to the intriu=. 


fick Valie of all Marks of Honour and Dignity, 


that depends upon the Virtues aud Qualifications 
of the Perſons that wear them 8. And this was 
what Antiſthenes meant, when he deſired the 4the- 
nians to make a Decree, that 4f/es ſhould be 
Horſes, © For though, as they told him, nothing 
could be more contrary to common Senſe and 
« Reafon; yet, as he anſwer'd, to prefer Perſons 
« to Places of Truft, and Command in the Com- 


© monwealth, that are no way qualified for them, 


4 but only by that publick 4# and Declaration, 
which puts them into them, is almoſt as abſurd 
But if the Subje#s come to an Agreement among 
themſelves, about their Order of Place, or it 
Cuſtom hath introduced any particular Order, ei- 
ther Method may be ſuppoſed to have the Force 


of Law, unleſs the. Government except againſt, - 


or forbid it ?, 

XXIV. But if Compariſon istobe made between 
emineut Men of different Commonwealths, it is. 
clear, that the Foundations of intenſroe Efleem, 
even where ſuch Perſons are concern'd, can pro- 
duce nothing more than an Aptitude to receive 
Honour from others, who have leſs Preten/ions to 
thoſe Foundations than themſelves. And that 
whether the Perſon of greater Eminence come in- 
to a foreign Commonwealth, as a Traveller or Stran- 
ger, or meet others in a third Place; it muſt be 
excepted only, if the Prince oblige his Subjects 
to give place to the Stranger, or if the Diſpute be 
determined by fome third Prince where they 
meet, or if it be decided by Agreement or Cuſtom, 
And therefore the Dignity of an Office, which a 
Man bears in his own Commonwealth, gives him 
no Right to prefer himſelf to the Subjects of a fo- 
reign State that may perhaps bear Offices, which 
he in his own Country demands Precedence upon, 
For a Right which is of Force againſt FeJ/ewy 
Subjects, is not therefore of Force againſt all 
other Perſons ; for the ſame Reaſon that the Laws 
of foreign Nations oblige none but their own Sul 
ming; the Foreigner in his own Country may 
have a greater Title than the Perfon he diſputes 
againft, For every State and Commonwealth may 
ſet what Value they pleaſe (within themſelves) 
upon Titles and other — of Honour, whether 
given by themſelves, or others, Beſides, the Va- 
lne of Offices, by the Greatueſꝭ of which the Mea- 


jects . Nor is it any material ee, that 


ſures of Honour are generally taken, is different 
in different Natious. And even the moſt benefi- 


cial 


> | 
* Otherwiſeit will fall out, asClaudian faith in Europium, 1.2. ver. 3223 


—— Dus non conſule tali 
Vilis honos? ELD 


Ovid. Metam. I. 13. ver. 366, 368. 


Ratem qui temperat, anteit 


— Honour itſelf grows mean; 
When ſuch a Gn wie 


"Tis more to rule the Helm 


Remigis Officium, Than ply the Oar, | 
4 Hom. I. 1. Tliad. ver. 280, 281; Vid. Bodin. de repub. I. 3. c. 6. p. m. got. 
Vid. Plut. in pracept. gerend, reip. p. 811; £ Salluft. | i STS 


* Vid. L. 12. t. 8.1. 2. C. ut dignitatum Ordo ſervetur. And it is a Veſpaſ. c. 9. That it might be knows, 
that the two Orders were not diſtinguiſhed ſo much by the Liberties they might uſe one another 
Quarrel that happened between a Roman Senator and a Knight, he thus pronounced, That ill Language ought not 
Senator; but that it was lawful _ to return it, when he began it himſelf. ETD ? 


ouchant les Ambaſſadeurs, p. 519, 


* Add Memoires de Micqueſort i 


a eos, _- - - -— 


ogurth 
remarkable Place in Suetonius 


> Diog, Laertius, I. 6. F. 8. 


with, as by their Dignity; uron 2 
to be given fiſt to a 
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cial and uſeful Arts are not every where equally 
eſteem' d; as it is well known, that in ſome Coun- 
tries the Arts of Peace are moſt valued, in others 
thoſe of War. Beſides, it is particularly obſer- 
vable, that the Fords by which the different De- 
grees of Honour are expreſs d, do not only de- 
note different Dignities in diſtinct Common- 
wealths, but have alſo ſometimes greater Value 
ſet upon them, and ſometimes 1%, even in the 
ſame Commonwealths, accordi ng to the Altera- 
tions of Time, which raiſes or /eſ/ens, we know, 
the Price of every Thing elſe. For the external 
Signs of Efleem have their determinative Value 
ſet by the Impo/ition of every particular Common- 
wealth; but the Foundations of intenſive Eſteem, 
taken as they are in their own Nature, and in 
the Eſtimation of wiſe Men, can never loſe their 
Value, And therefore the World is every where 
ſo juſt to Virtue, to all celebrated Arts, Functions, 
and Employments, as to pay them Honour and Re- 
ſpe, But by the Poſletlion of theſe only a Man 
hath no Right to demand any particular Marks 
of Honour in foreign States; c—_ he can obtain 
ſuch a Right by 22 of thoſe Ways before men- 
tion'd. But, becauſe Marks of Honour are always 
preſumed to be given as Rewards of eminent Vir- 
7ues ; therefore the civiliz'd Part of the World 
abroad generally pay almoſt the ſame Degrees of 
Reſpe# to the 3 of foreign Natious, that 
are allowed them at home. But ſtill they would 


be thought to do ſo, more out of Civility and 


Complaiſance, than from any perfect Obligation. 
But there alſo are ſome States that allow but lit- 
tle Value to foreign Honours. Cicero ſpeaking * of 
ſome particular Foreigners, who were of noble 
Families, does not call them ab/olutely noble, but 
ſays they were (domi at home, or {. en 
nobiles among their own People noble; the Mean- 
ing of which 1s, that foreign Nobility was not al- 
lowed the ſame Value at Rome, that it had in its 


own Commonwealth. What Cicero ſays in ano- 


ther Place ſeems more inſolent *. V/, ſays he, we 
make a Compariſon between the Men, the meaneft 
Citizen of Rome is equal to the greateſt Man in 
Gallia. The Hononrs that were 8 them that 
won the Prize at the Olympic Games in antient 
Greece, are well known : But it would have been 
ridiculous for them to have expected the ſame in 
other Places, where Strength and Activity of 
Body were not in ſo much Eſteem. | 


Pro M. Fonteio, c. 8. in fin. 


The Power of the Sovereign = 


3 Pro L. Flacco, c. 13. in fin. 


XXV. Laſtly, Since almoſt in every Nati 


ſome Degree of Dignity is ſuppoſed to adh jon: 
Birth; it will not be . Ae 5 this Place 2 chap 


gre particularly what is implied in Nebility of 


loo, and what Value ought to be ſet upon it, 


when confider'd in itſe <. 
And here it will undoubtedly be allow'd, that 


Nobility of Birth doth not of itſelf beſtow better 


Conftitution of Body (though perhaps Goodneſe 
25 Elegance of Diet may times = © as 


tribute to it) neither does it produce more excel. 


lent Diſpoſitious of Mind, or a brighter Vit. or 
more vigorous Underſtanding ; but all theſe Fn. 
dowments may as well attend the meaneſt as the 
moſt noble Extraction. Nature does not take any 
other Method in giving Birth to noble, than fc 
does to common Men. And conjugal Honour js, 
or may be kept as ſacred among common Pecple 

as Perſons of higheſt @zality. Nor would it be 


an caſy Task to prove, that noble Families are 


leſs corrupted, or expos'd to Adulteries, than the 
poor or mean . So that if even the Virtues of Pg. 
rents could be always ſuppos d to be tramfiſſed in- 
to the Children, yet it would be extream difficult 
for many noble Perſons to prove, that their B/ 
deſcended to them pure from the firſt Ri/e of their 
Family, without ſpurious or foreign Mixtures «, 
And it is ſo far from being always true, that 


Fortes creantur fortibus & Bonis J 
'The Brave do from the Brave and Good deſcend. 


That on the contrary, we ſee nothing more con- 
mon than Inftances of the Degeneracy of the Chil 
dren of the greateſt Men. Our Parents (as Ma- 
& rinus # faith in Salluff) may leave us all that it 
« is poſſible for them to leave, their Eftatcs and 
Pictures, and an happy Memory of then 
« ſelves; but their Virtue they never did nor 
© can leave; for that alone is what can neither 
© be given nor received.” But further, tis poſ- 
ſible that common Perſons may be as well educa- 
ted as the noble; and tis not unuſual to ſce the 
AdvantagestheGreat and Rich have of cultivating 
and improving their Minds, ſcandalouſly miſpent 
in Sloth and Luxury, to ſupply and ſupport the 
moſt extravagant Vices. It may well be preſun- 
ed, as Plato lays 2, That Nobility of Birth, if ai- 
tended with good Education, may produce eminent 
Virtues, 


And this Value, I believe, is ſcarce any where higher, than among the Indians, according to the Account we have of it in O/orins, De 
rebus geſtis Emanuel. l. 2. Who tells us, that if any of the Inferior People chance to touch a Nobleman, they think it a Stain upon their Nebi- 
lity, and a Diſgrace to their Family, and revenge it as an Injury of the higheſt Nature, by the Death of thoſe unfortunate Perſons, that hap- 
pened upon them. And therefore, he ſays, all below the Rank of Nobility, when they take a Journey any whither, are forced to call out 
and make a Noiſe ; and by that the Nobles, having Notice of their coming, command them to break the Way, and fo the ne e r People 
eſcape Death, and thoſe of Quality the Danger of a perpetual Blemiſh to themſelves and Family. And as the greateſt Crimes do not de- 

ive the one of their Nobility, ſo neither can the greateſt Virtues excuſe O#&/curity of Birth in the others, but every Man muſt of Necellity 

u 


ubmit to the Condition and State his Father left him in. And theſe Nobles, we are 


rther told, were allowed the Privilege ro lie with other 


Men's ves when and where they pleas d; and if any of them happen'd to be with another Man's Wife (a Sign of which was a Target 


hung up at the Door) the poor Hausband dared not go into his own Houſe. 
4 Phil. Baldæus Deſcript. Ore Malabar & Coromandel. c. 26. & de Idolat. Indor. Part II. c. 16. Mandeſlo 1tiner, L. 2. c. 10. A. 


f B. Fugurth. c. 89. 


v. Ciceron. Orat. in Ver. I. 3. c. 23. p. 44. Ed. Grev. 


Abrah. Rogerius de Braminibus, c. 1, 2. Diodoy. Siculus, |. 1. c. 74. 
In Euripides Hippolyt. Coron. ver. 409, 4 10. Tis ſaid of Adulteries, 


This Evil firſt from noble Families, 
With wide Infection tainted the whole Sex. 


e pid. Dio. Chryſoſtom. Orat. 15. in t. 5.236. Ed. Morel. Grotium. I. 2. c. 7. F. 8. 
| E Alcibiad. I. p. 440, 441. Ed. Nech. 
Mr. BAR B. NOTES on S. xx1v, xxv. 


2 Horat. L. 4. Od. 4. ver. 29. 
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CHEAP. IV. 
Virtnues. But it is alſo evident in Tac, what De- 
gene racy noble Families ſometimes fink into, and 
how much the Glory of Anceſtors is obſcured by 
the Blemiſhes of Pofterity * And tis certain, 
that many that have been ob/curely born, have 
rais'd themſelves to the higheſt Homouts, pure- 
ly upon the Stock of their own Virtues. Ife 
crates * took it for a Topick to commend No- 
bility, that it did not, like other Gifts of For- 
tume, foon decay, or remove into other Hands, 
but continued always with the Perſon it once 
belonged to; and therefore was the beſt Inhe- 
ritance Men could leave to their Children, But 
certainly, except a Man can ſupport his Nobility 
by his own Merits, of except he enjoys by it 


ſome particular Privileges in the Commonwealth, 


it can be but a very worth/e/F inconſiderable Thing. 
And therefore there is no Neceſſity in the Na- 
ture of the Thing, that the Son ſhould ſucceed 
either to the Places, or Degrees of Efleem his Fa- 
ther * only by his Birth ; eſpecially, 
ſince in the 4ſt Reſort, Mankind are deriv'd from 
the ſame Original. For as Marius in Sallft ſays * 
« Evety Man partakes of the fame common Na- 
« ture, and the Brave only have the beſt Title to 
« Nobility.” And therefore a Man's own Vir- 
tue, not thoſe of his Anceſtors, ought to recom- 
mend him; according to the Character Tiballus 
gives of Mefſala 4. 


Nam, quanquam antique gentis ſuperant tibi laudes, 
Non tua majorum contenta of gloria fama, 

Nec quæris quid quaque index ſub imagine dicat, 
Seageneris priſcos contendis vincere honores, 
Qnam tibi majores, majus decus ipſe futuris. 


For you, tho grac'd by long deſcending Fame, 
Depiſe the dull hereditary Name. 

Nor from the dead will borrow ſleeping Praiſe, 
Or rob their Monuments your own to raiſe, 
Greater than all the Heroes of your Line, 

To your own ſingle Merits, you confine 

Your Praiſe ; and to Poſterity will leave 

A greater Name than all your Race could give. 


RR VT. But however, it hath obtain'd in ma- 
ny States and Commomwealths, that Perſons of 
Merit, who have been placed by the Government 
in Stations to which particular Privileges, and 
peculiar Degrees of Efteem are allow'd, might have 
the Advantage of deriving the ſame down to their 
Children by Birth, and in the Nature of an In- 
heritance . For *tis certain, that Nature has 


in determining the Value of Subjedts, 


817 
made no real Diſtinction between the Birth of the 
Noble and the Plebeian. The Dif/erence between 
them is grounded entirely on the Inpoſſtion and 
Indulgence of the Commonwealth, which allows, 
that ſuch a particular State, to which certain 
Rights and Degrees of Eſteem are annexed, ſhall 
deſcend to the Prifterity of the Perſon it was firſt 
conterr'd upon „, barely by Birth, without any 
new Grant, And if this Impoſſtion be taken away, 
all the Diſtinction of Birth ceaſes. And there- 
fore, when a Prince removes a Commoner into the 
Nevility, he cannot be ſuppoſed to make any Al- 


teration in his Nature or Extraction, or to infuſe 


new V7igour into his Mind; but only to place him 
in a State oppoſite to the Commonaliy, and to give 
him Liberty to entail that, and the Rights con- 
ſequent upon it, upon his Children. Which was 
3 enough ſignified by Amaſis King of 

gypt, when to ſhew that the Ob/carity of his 
Birth was no Reaſon why he ſhould be denied 
his due Honour, as he was King, he melted a Ba- 
ſon of Gol into an Image, and ſet it up to be 
worſhipped æ. On the other hand, if any Man be 
degraded from his Nobility, either by way of Pu- 
2iſbment for ſome Fault, or becauſe he refuſeth 
to conform to the Laws of the Nobility; it is not 
ſuppoſed, that his Nature or Temper of Mind is 
therefore altered, or that the Blood he derived 
from his Anceſtors is changed, neither can it be de- 
nied, that he continues to be of noble Extraction; 
but he is only deprived of a certain Nate, and of 
the Privileges that belonged to it in the Common= 
wealth: And then he is in all Reſpects no bet= 
ter than a Commoner. And in the ſame Manner 
it muſt be ſaid, that neither Legitimation nor Re- 


flitution i in Blood make any real Change in Na- 


ture, but only introduce certain moral Effects . 
Machiavel in his Hiſtory of Florence tells us , 
that after the Tyranny of the Duke of Athens 
was expired, the ſovereign Power being lodg'd 
in the People of Florence, and the Nobility exclud- 
ed by Law from any Share of the Government, a 
certain Gentleman calld Benchi, of the noble Fa- 
mily of the Boundelmonti, for his Gallantry and 
good Services in the Wars againſt the Piſans, 
was preferr'd to be one of the People, that is, 
was made a Plebeiay, And the ſame Hiftorian, 
in another Place, ſays *, that the /ame Privilege 
was granted ſeveral others of the Nobility. And, 
among the Romans, Clodius left the ſenatorian 
Order, and was adopted into the plebeian, that he 
might be capable to be made Tribune of the Com- 


mons *, 
XXVII. But 


7 Ariſt. Rheror. I. 2. c. 15. Nobility conſiſts in Greatneſs of Extraction; Generoſity in not departing from Nature, which all that are 
Noble cannot pretend to; for many of them are Perions of no Worth or Value. Add. Stobæus Serm. 84, 85. 


Encom. Helenæ. 3B. Fugurth. c. 88. 


4 Tibull. L. 4. El. 1. ver. 28, c. 


L. esbonactes Orat. hortat. The Children of ſuch as have behaved themſelves with Bravery, in Dangers that threaten'd the Common- 
wealth, are looked upon to be noble. The Great ought not to love the firſt Ages of the World; it affords them a melancholy Proſpect to look 
into them, and ſte that we were all deſcended from one Brother and Siſter,” La Bruyere's Mann ers or Characters of the Age, p. 308, 


f Add. Huartus Scrut. Ing. c. 16. p. m. 488, Cc. 


E Herodot. Enterp. p. 99. Ed. H. Steph. 


And in this Senſe we may underſtand that of Euripides. Phæniſ. ver. 821, &c. 


8 1ap 3 h jf, 8 791 Qu xaaov, &c. 


For what is once diſhonourable and foul, 
Is never otherwiſe, the baſe born Son, 


Lib. 3. * L. 5. 


Still on his Mother's black Reproach reflects, 
And on his Father's Obloquy and Shame. 


Mr. BAR B. NOTES on F. xxvr. 


1 . C. J. 6. t. 8. De jure aurecrum annullorum, & de natalibus reſtituendis. 


2 pid. Livii Epitom. l. 103. 


Ooooo 2 


XXVII. But however, it muſt be allowed, 
chat 3 all Governments, when yo be- 
ſow any ſuch public Honour as that of Nobility 
on their Subjects, have regard to Perſons known 
by ſome ifinguiſhing Excellencies, or extraor- 
dinary Merits, And as ſuch Perſons juſtly de- 
ſerve a larger Share of Efieem than others, fo 
tis to be ſuppoſed, that their Virtues are thought 
more valuable; when the Rewards of them are 
allowed to be derived to thoſe, for whom Na- 
ture gives all Men the ſtrongeſt Affection; eſpe- 
cially ſince tis natural to believe, ſuch Favours 
may provoke the Emulation of other Subjects, 
_ make them ambitious to gain the like Re- 
wards, Beſides, it 1s but natural to #7 wer that 
the Children, influenced by the Example of their 
Parents, may be proud to rival the Virtues of 
their Families, 8, maintain their Title by their 
Honours, by the ſame Methods which at firſt 
gud them. Nor is it leſs eaſy to ſuppoſe, that 

arents may think their Honour engaged to take 
Care, that the State ſhould not have Reaſon to 
complain, that their Children were grown dege- 
nerate. Now, when it was allowed therefore, 
that Nobility ſhould be annexed to the Birth, 
and run in the Blood, it was to be expected that 
Perſons would not ſubmit to mix with Families 
of mean Extraction; leaſt by marrying beneath 
themſelves, they might ſeem to debaſe their Qua- 
lity, and cut off thoſe Rights which they would 
deride to their Children. It might ſeem alſo pru- 
dential, rather to admit the Daughters of Equals 
than Inferiors to ſhare in their Dignity ; and it 
might be thought of Moment, that the rich 


Tradeſman's Daughter might not be capable of 


being preferr'd before the poorer of the Nobility. 
And that Pofterity might not diſpute their De- 
ſcent, it would ſeem neceſſary to keep an exact 
account of their Families and Pedigrees. When, 
on the other hand, it would be needleſs for Per- 
ſons of meaner Rank to take the ſame Care to 
regiſter their Anceſtors, fince they enjoy no ſpe- 
cial Privileges upon the Score of Birth, but are 
obliged to ſupport themſelves by their own I- 
duftry and Virtue. 

XNVIII. Further, to illuftrate what has been 
ſaid, it may not be improper to enquire, what 
particular 1»/titations, relating to Nobility, were 
obſery'd amongſt the Romans. Now Romulus 
therefore, that he might digeſt his rude diſorder d 
Multitude, into the addy" of a Civil Body 
or People, made Choice of an hundred Perſons 
out of the Maj to be his Council; and theſe he 
call'd Patres, either to expreſs the Nature of 
their Station, or their Ae; the reſt of the Peo- 
ple were ftill no more Was Commons. The De- 


V. Plutarch. Romulus, p. 24. D. Er Oueſt. Rom. p. 278. C. D. 


Fuvenal. Sat. 8. ver. 272, Cc. 
Et tamen ut longe repetas, longeque revolvas 
Nomen, ab infami gentem deducis Aſylo. 
Majorum primus quiſquis fait ille tuorum, 
Aut Paſtor fuit, aut aliud quod dicere nolo. 
„„ 
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the Latin, call Noblemen and 


Book VIII. 
ſcendeiits of the firſt were calld Patri cians, b 
an eaſy and plain Denomination, implying, that 
they were of the Family of the Patres; or as 
others ſuppoſe, That they only could ſbew ther 
Fathers, the reſt being only a Company of Fugi- 
tives, that could not tell who their Fathers were 
nor prove that they were = Parents, and there- 
fore were no better than Filii Terre . And this 
Suppoſition they attempt to prove, becauſe when- 
ever the Patriciaus were to be aſſembled by their 
Kings, the Præcones or Criers call'd every Man 
by his ow», and by his Father's Name; but that 
the Plebeians were ſummon'd to the Aſſembly 
by a Trumpet, or Ox-horn, the publick Servants 
going through the City, and calling them by that 
Sound only. Diony/ius Halicarnaſſeus indeed, 
aceording to his uſual Turn, gives a ſofter Inter- 
pretation to this Com i, telling us that the Præ- 
cones call'd the Parricians by Name, by way of 
Honour; and that the Commons were ſummon'd b 
the Horus only for Expedition. But *tis clear 
that Decius in Livy ſeems to contradict him <, 
« For was it never heard, ſays he, in what man- 
« ner theſe Patricians were at firſt conſtituted ? 
< that they did not drop down out of the Clouds, 
« but were only ſuch Perſons as could (Patrey 
« ciere) name their Fathers, that is, were no 
« more than Free-born I my ſelf can now call a 
« Conſul my Father, and my Son, his Grandfa- 
ther 4,” From all which it appears, that it was 
Title enough to the primitive Nobility of Rome, to 
be born in Jawful Medlock, and of free Parents , 
For indeed in all new erected Commonwealths, 
Nobility muſt neceflarily be late, and rais'd b 
« Virtue . And hence the Patricians ast 
that they were the only Perſons that were of 
« any Family, or that were related by Gentility 
to one another. And therefore Cicero in his 
Topicks gives this Definition of the Gentiles or 
Perſons of Extraction and Quality: They are 
„ Perſons that have all the /ame Names, are de- 
« ſcended from free Parents, none of their A.- 
8 3 were ever Haves, nor were they them- 
ſelves ever depriv d of Liberty ,. Though in 
Courſe of Time, tis certain the Plebeiaus alſo 
form'd and aſſerted their Gentes or Families 4. 
And hence the modern Languages, derived from 
erſons of Quality 
(Gentlemen) Gentiles Homines But afterwards 
when the Plebeians were allowed to make Inter- 
marriages with the Nobility, and fo all the Diſto- 
nour and Baſeneſs of their Original, if there were 
ever any ſuch, might ſeem to have been worn out; 
then the Patriciaus found out another Difference 
to diſtinguiſh themſelves from the Commons, by 
inſtituting certain Religious Rites particular » 
Cac 


Rom. Antiq. l. 2. c. 8. Liv. l. 10. c. 8. in fin. 


Boaſt then your Blood, and your long Lineage ſtretch 
As high as Rome, and its great Founders reach; 
You'l] find in theſe Hereditar 
Your Anceſtors the Scum of broken fails; 

And Romulus, your Honour's antient Source, 
Was a poor Shepherd's Boy, or ſomething worſe. 


Tails, 


Mr. Stepnuey. 


Boetius in Topicis, The Gemtiles are ſuch as bear all the ſame Name, as the Brutus's, the Scipio's; but if they are Slaves, they are 
not Genriles. And though perhaps the Children and Deſcendents of Freed Men may have the ſame Name, yet they are not therefore in 
the Number of the Gentiles, becauſe Gentility muſt be derived down from a long Race of ſuch as were Free- born. 


4 Add Franc. Connanus Com. Fur. Civil. I. 2. c. 11. 


M. BanR. NOTE on g. xxviii. 


K 9 Liv. l. 4. C. 8. 


are 


Caar. IV. 


bear a nearer 


each Family, and aſſuming a peculiar fort of Sane- 
timouy to themſelves. And upon this Account 
they inſiſted, that all the Offices in the Common 
wealth ought to be given entirely to them, becauſe 


they only had the proper DAE or Omens of 


Succeſs. But this ridiculous Fretence was ſoon, 
as it deſerv'd, expoſed and neglected by the Ple- 
beians: Though ſome of them too, to ſhew that 
the Patricians had no juſt Grounds to aſſume 
ſuch a Prerogative, ſet up their private Sacra and 
Family Rites . Which afterwards growing br- 
theuſome upon their Heirs, were taken off by Co- 
emption, as Cicero informs us. 

XXIX. But afterwards, when the Senatorian 
Dignity, and great Offices of the Commonwealth, 
which had been engroſs'd all by the Parricians, 
were left open and free for the Pleberans eſpeci- 
ally, the Nobiliry of Rome was not meaſur'd ſo 
much by Date of Families, or Patrician Deſtent, 
as by Number of Images. And from that Lime 
the noble Families of Rome were dittinguiſh'd into 
Patrician and Plebeian ©, The Equeſtrian Order 
was not properly Noble by In/titution of the Com- 
monwealth. Tacitus ſays, indeed, in his Life of 
Agricola, that Agricola's Grandfathers ou both 
{ides had been Procurators or Solicitors to the 
Emperor, which is the Equeftriau Nobility - But 
the right Senſe of that Place is, that as they 
who were Senatorian Families, meaſured their 
Nevility by the great Offices they had born, uſu- 
ally cali'd Magiſtratus Curules; 10 the Procurator- 
ſvip to Caſar was look'd upon by the Enights to 
have been a ſort of Nobility, eſpecially becauſe, 
beſides that of Prefect of the Pretorian Coborts, 
or the Emperor's Life-Guards, there was no high- 
er Office which belong d to that Order, as ſuch. 
So that in the latter Ages, the Nobility of Rome 
did not conſtitute any particular Order, ſepara- 
ted from the reſt of the People by peculiar Rights, 
but every Man was allowed to be noble upon his 
own, or his Aunceſtors Merits, either as he was 
able to produce their Statues or Images, or to 
raile himſelf to Places of Honour by his own Vir- 
tue. But though many of the Roman Offices 
were no leſs neceſſary and ſerviceable in Times 
of War than Peace, as that of Di#ator, Maſter 
of the Horſe, Conſul, Prætor; yet ſince Peace is, 
as it were, the ordinary State of a Commonwealth, 
Mar the extraordinary; and fince thoſe Ofjces alſo 
ſeem, as well by their Nature as Appellation, to 
clation to Peace than Var; it 
muſt be allowed, that Roman Nobility had rather 
2 44vil Original, than a military. And indeed, it 
would have been a Method altogether impolitick, 
to have confin'd Nobility to funple martial Cot 
rage, ſeparated and diſtinguiſhed from the Office 


and Couduct of a Leader (ſo as hereby to have 


" V.Jiv L402 160.44, 4 L16&7. 


in determining the Falue of Subjefs. 


Cie. pro Muræna, c. 2. Add. Godof. in Cic. Epiſt. Fam. L. 7. Ep. 29. 
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conſtituted a particular Order enjoying large 
Rights and Immmnities) in ſuch a 8 


where Mar was the common Profeſſion, as I may 


call it, of every Subje#. The Roman Nobilit 
therefore did not conſtitute any peculiar Rank: 
of Perſons in the Commonwealth; nor did it af- 
ford any other Advantage more conſiderable than 
this, that the Images of famous Anceſtors uſually 
made the Way to Honour more open and eaſy. 
XXX. From all which it is evident, that the 
Nature and Genius of modern Nobility in moſt of 
the Kingdoms of Europe is much different. For 
with us the Nobility conſtitutes a particular Order, 
diſtinguiſhed from the reſt of the Subjects in Dig- 
nity, and by extraordinary Rights and Privileges. 
Beſides that, the Prince frequently confers the 
Honour of Nobility without giving any pub- 
lick Employment with it, and that too, not ſo oſten 
in Conſideration of civi/ as of military Accompliſb- 
ments and Virtues. One Argument of which, 
among others, 1s, that noble 15 milies diſtinguiſh. 
themſelves from one another, as well as from 
Commoners, by Devices impreſsd upon Shields 
with an Helmet placid above; and which are 
therefore call'd Arms. Of the Autigity of which, 
Diodorus Siculus may be thought to give an Ac- 
count , when he tells us, That the Arms of 
the Gauls, were Shields about the Height of a 
4 Man, flouriſhed and emboſs d with every one's 
proper Device, as he pleas d to have it. Some. 
« he adds, held before them Images of Beaſts in 
« Braſs, artfully contriv'd to ſerve both for De- 
* fence and Ornament. On their Heads they 
* wore Helmets of Braſs, beautified, as they 
thought, with ſome Mark upon the Creſt of 
< them, which might be ſeen at a Diſtance. 
* 'Their uſual Ornament was the Horns, or the 
Head of ſome Bird or Beaſt form d upon them, 
or fix'd to them *. For what Reaſons this 
Part of the World ſeems to pay ſo much Honour 
only to the Virtues military, when the Chineſe, 
on the other hand, prefer the Men of Learning to 
thoſe of the Sword, will not be difficult to reſolve. 
For it may be confider'd, that though the Ad- 
vantages which the Commonwealth reccives from 
Men of civil Life and Profeſſion, are no way in- 
ferior to thoſe it gains by Perſons military (for 
certainly, to form good Laws; to adminifter \ 
3 impartially; to increaſe the Riches of the 
tate by Improvement of Trade and Commerce ; 
to be able, by the Force of Eloquence, to com- 
pu popular Diſcontents, and to incline the 
inds of the People what Way ſoever the Poſ- 
ture of Affairs requires; to diſcover the Counſels 
and Deſigns of foreign Enemies, and to prevent 
or truſtrate them; are Excellences of the higheft 
Nature, and that deſerve the greateſt Honours) 


yet 


Liv. I. 10. c. 7, The Plebeians can number their Triumphs; and it doth not now repent them of their Nobility, J. 6. c. 37. to- 
wards the End. From that Time the Commons will enjoy every Thing the Patricians value themſelves upon, Authority and Honour, 


Glory of War, Deſcent, Nobility. 


To this Purpoſe is that of Claudian, De Conſ. Prob. & Olyb. Pareg. ver. 13, Ge. 


Quemcimque requires 

Hac de ſlirpe virum, certum eſt de Conſule naſci. 
Per faſces numerantur avi, ſemperque renata 
Nobiluate virent. | | 


0 Jn Fo 6 30. - 


Through all the Line, each Worthy you can name, 
His noble Birth doth from a Conſul claim, BE 
The Imperial Faſces each Deſcendant grace, 

And add repeated Honours to the Racc, 


* Add. Hobbes Leviathan, c. 10. in fin. 


Afr. BARB. NOTE on . xx1x, 
4 V. Juvenal. Sat. 8. ver. 8, 19. 
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yet Civil Perſons have not always that Efteem and 
Value paid them, which is their Due, and eſpeci- 
ally among People of ſcanty Knowledge and Ob- 
ſervation, both becauſe the natural and acquired 


Perfections, which are neceſſary to the Attain- 


i 


ment of Civil Accompliſhments, lie 1 out 
of common View, and are not well underſtood 
by vulgar Apprehenſions; and becauſe they ſeem 
to diſcover themſelves in a ſedate filent Way; 


without Noiſe, or Violence, or Danger. But now 


the Military Virtues and Qualities are perfectly 
of another Nature. And therefore, though Cou- 
rage and Reſolution are no leſs neceſſary in Civil 
Adminiſtration and Condud, than Military; yet 
People of Martial! Temper and Spirit, that had 
rather purchaſe a Subſiſtence with their Blood, 
than by their Sweat and Induſtry, think _— 
more g/oriousand noble, than to be prepar'd agai 

All the Terrors of Var, than to face and defy 
Death and Danger, and to hazard, what is of 
all Things moſt valuable, Life itſelf ; that other 
Men may live in greater Eaſe and Security. For 
theſe Reaſons in many Kingdoms of Europe, the 
Nobility hold their Eftates by a feudal Right, and 
have Immunities from ſeveral Duties ſettled upon 


them, which are exacted from thoſe of inferior 


Rank, purely becauſe they are =o to at- 
tend the Wars, and aſſiſt the State in Military Ser- 
vice. The Original of which feudal Right ſeems 
to be hinted in Lampridius's Life of Alexander 
Severus, c. 58. where he tells us, © That the 


„ Lands which the Emperor took from the Ene- 


4 my were given to the Officers and Soldiers that 
4 liv'd upon the Borders, to enjoy them for ever, 
4 provided they would oblige their Heirs to en- 
& ter into Military Service, and never to live a 
4 private Life; the Emperor ſuppoſing that they 
« would be the better Soldiers, when they were 
&« alfo to defend their own Eſtate.” And hence 


vid. Ariſt. Probl. f. 27. 
The Magiſtrate eaſes the P ; 
% And Men are ſcarce capable of performing greater Things. 


Book VIII. 
it is unuſual for the Nobility to turn to 74 a. 
Merchandize, not becauſe ſuch rf Shed 
really mean and difbonourable * ; but becauſe they 
would divert them from their Military Way % 
Life, and force them upon the Diſbonour of en- 
Joying Fiefs and Privileges gratis, without any 

eturns of Service. And therefore wherever the 

Nobility are allowed, without Diſpatagement to 
their Honour, to apply themſelves to Trade and 
Merchandise, it may tafely be inferr'd, that they 
had no Military Original. The Egyptians, Scy⸗ 
thians, Pei ſians, Lydians, and almoſt all the 0/4 
barbarous Nations, according to Herodotnss Ac- 
count of them ©, look d upon all Perſons, that ap= 
ply'd themſelves to Trades and Handicraft E- 
ployment, to be the meant and loweſt Sort of 
Subjects; and their Children they always thought 
mean and baſe. They only were allow d to be of 
Quality, that were above all mechanical Employ- 
ments; and eſpecially, that made Mar their Buſneſs 
and . . And at Rome there was a Law 
preferr d by Q. Claudins Tribune of the Commons, 

'That no Senator, or Senator's Father, thould 

“ have any Ship of greater Burthen than would 
« contain the Quantity of three hundred An- 
“ phore.,” Such a _ being ſuppos'd large 
enough to carry their Corn out 25 the Field; 
and all Trade look d upon to be beneath Perſons 
of that Digniiy . | 

XXXI. But notwithſtanding, there are and 
have been ſome States and Commonwealths, where 
the Honours allow'd to Birth t, have been and 
are very inconſiderable; every Man being left to 
raiſe and ſupport his Nobility by his Merits to the 
State. © So the Egyptians, we are told, in their 
* Funeral Orations, never uſed to make mention, 


“as the Greeks did, of the Family of the Party 


3 ow gk, becauſe they thought every Man 
y 


«* equally noble But his Education they were 


always 


q. 5. The Nobility expoſe their Lives for the Preſervation of the State, and their Sovereign's Glory. 
rince of Part of the Care in judging the People; on both Sides ſublime Functions, and of great Advantage: 
Yet I know not the Reaſon, why the Sword and the Gown are always 


« quarrelling with each other; and have almoſt exhauſted their whole Stock of Invectives on both Sides.” La Bruyeres Manners or 
Characters of the Age. p. 305. Edit. Bruſſ. 1697. 6 | | | 
8 6. Some indeed fetch the Reaſon of this from Eccleſiaſticus xxxviii. 25, &. and be- 


5 Conf. Bodinus de Repub. I. 3. c. 8. p. m. 54 


cauſe, as Cicero ſaith, Offic. I. 1. c. 42. t | 
- 4 Add. L. 4. t. 63, I. 3. de Commerc. & Mercator. 


d. I. The Gains that all Mercenaries make, 
the fame Thing as an Earneſt of their Slavery. 
© Liv. l. 21. c. 


naſty Wares. a ; ; 
Fuvenal in the erf N 
Gentry, that had no perſonal N 


Tora licet veteres exornent undique cera 
Atris, Nobilitas ſola eſt atque unica virtus. 
Paulus, vel Coſſus, vel Druſus, moribus eſto. 
Prima mibi debes animi bona. Sancius haberi 


hay. make no Profit unleſs they reſolve not to ſpare for Lies. L. 2. p. 98. Ed. H. Steph. 
& r. 1, 1.6, C de dignitatibus. Ariſtot. Polit. I. 3. c. 3. Cic. Ofc. 1. 
who {ell their Labour, and not their Art, are baſe and ſordid; and the Wages, they receive is 


63. and Fuvenal calls the Merchant, Vilis ſacci mercutor olentis, Sat. 14. ver. 269. a ſordid Wretch that trades for 


ſes, admirably well expoſes the falſe Notions of the Roman Nobility, and the ridiculous Pride of the 
t of their own, but owed every Thing to their Anceſtors. 5 
Lo 
Thoſe Follies that adorn a Country- Hall, 

Challenge no Wonder or Eſteem from me: 

Virtue alone is true Nobility. 

Live therefore well: To Men and Gods appear 
Such as good Paulus, Coſſus, Druſus, were. 
Convince the World that you're devout and true, 


ng Galleries of Anceſtors, and all 


Fuſiitiaque tenax, fadtis, diftiſque mereris — — in all you ſay, and all you do, 


Agnoſco procerem 


Tum licet à Pico numeres genus, altaque ſi te 
Nomina delectant, omnem Titanida pugnam 
Inter Ma jores, ipſumque Promethea ponas: 

De quocumque voles proavum tibi ſumito libro. 
Quod ſi pracipitem rapit ambitio, atque libido, 
Si frangis virgas ſociorum in ſanguine, ſi te 
Delectant hebetes laſſo lictore ſecures: 

Incipit iſtorum contra te ſtare parentum 
Nobilitas, claram facem preferre pudendis, 


And to a clearer Light expoſe your Shame. 


hatever be your Birth, you're ſure to be 

A Peer of the firſt Magnitude to me. 
Then trace your Birth from Picus, if you pleaſe 
If he's too modern, and your Pride aſpire 
To ſeek the Author of your Being higher, a 
Chooſe any Titan, who the Gods withſtood, | 
To be the Founder of your antient Blood, 
Prometheus, and that Race before the Flood: 
On any other Story you can find; _ 
From Heralds, or in Poets, to your Mind. 
But ſhould you prove ambitious, luſtful, vain; 
Or could you ſee with Pleaſure and Diſdain, 
Rods broke on our Aſſociates bleeding Backs, 
7 Headſmen lab'ring till they blunt the Ax ; 

our Father's Glory will your Sin proclaim, 
Mr. Stepney. 


CHAP: TV. 
« always ſure to ſpeak of, and Manner of Life, 
c _— piety and Devotion, his Juſtice, Conti- 
« nence, and what other Virtues he was known 
« to have practiſed So the Turks never ſet 
a higher Value upon themſelves, than what may 
ſeem due to their own Merit To the Ottoman 
Family only they allow Nobility of Blood *. Nei- 
ther do the Chineſe expreſs any Honour for Anti- 
quity of Deſcent, the pooreſt and meaneſt Perſon in 
the Empire is capable by his Learning only of pre- 
ferring himſelf to the higheſt Places of Honour * < 
And in their ID neither the Emperor him- 

ſelf, nor any of his Children, make Choice of their 
Wives with regard to Extraction, but only to the 
Beauty and Agrecableneſs of the Foman®. Such 
Cuſtoms, perhaps, may be contrary to thoſe which 
are IR d in this Part of the World; but not- 
withſtanding the wiſer Part of Mankind ever have, 
and always muſt allow it to be true, that Nobili- 
ty ought not to depend only upon the Blood, but 
ſhould much rather be rais'd and eſtabliſſ d upon 
Virtue . It was a ſevere, but a very proper An- 
ſwer which Antigonus gave to the Son of a brave 
00 Officer, ambitious of Honours he had not deſerv- 


- 
x 


ed, *Tis your own Virtne, and not the Blood you de 


ride from your Father, that muſt recommend you to mel. 
For as Plato ſaith , © Every Man has had a nu- 


« merous Race of Anceſtors before him, ſome of 


« which were perhaps rich Men, and ſome poor; 
« ſome may have been Princes, and ſome Slaves; 
« ſome barbarous, and ſome civiliz'd *,” And 
it is not unlikely, as another ſuſpects „ that the 


* Diod. Sicul. 1. i. c. 97. Tullus Hoſtilius in Dionyſ. Halicam. 
conſiſt in any Thing but Virtue. b Auger. Busbequinus, 
e Martin. Pref. Hiſt. Sin. 


In determining the Value of Subjetts: 


| 82r 


Poets derived their Heroes from the Gods, "I y 


to cover ſome Misfortunes-or Defects in Birth 6r- 


Quality, which might perhaps have been found 


out, upon à ſtrict Enquiry into their Deſcent. 


For tis certain, if we were to unravel any Mays 


Nobility, we ſbould at laſt come to ſomet hing 1 

and little * © VE e 3 providiby 
the fam'd Example of the two Dogs, that it is not 
Nature, but Education that forms Men to Virtue 1. 
And tis eaſy for a Man of the lateſt Quality to 
give them of antient but corrupt and degenerate 
Nobility, the ſame Anſwer that Iphicrates did to 
Hermodius, one of the old Race of the Hermodii, 
when he objected to him the Mæeanneſs of his 
Birth, I am the firſt 15 my Family, and pos are 
the laſt of Yours =, Nor are there wanting thoſe 
that argue, that it is unjuſt to exempt any Man, 
or to grant him Immuity from any particular 
Duty and Burden in the Commonwealth, to the 
Prejudice of other Suljecis; or to give him eaſier 
Aamiſfion to Preferments and Ofjices, barely upon 
the Score of Birth, which, tis certain, can of 
itſelf confer no extraordinary Virtues, and which 
it is in no Man's Power to procure for himſelf a; 
ſince others may be as well, perhaps better ac- 
quainted with the Arts neceſſary for the Aumini- 


tration and Management of thoſe Offices, than he 


is, and particularly if he be a Perſon given to 
the Enjoyments of Eaſe and Pleaſure . In ſhort, 
that it may ſeem to be a very great Misfortune 
in a Commonwealth, when the Civil Syvereign is ſo 


tied up and confin d to a particular Order of Men, 


In 


3: P. 148. Ed. ZM. ſays, I cannot think that human Nobility can 
Ep. 1. And what he faith of the Fanizaries in the fame Place. - 
4 Neubof. in legat. p. 28 0. 


Senec. Hercul. Fur. ver. 339, 340. Qui genus jactat ſuum, aliena laudat. Boetius de Conſolat. Philoſoph, L. 3. Metr. 6. 


Quid genus & proa vos ſtrepitis ? 
Si primordia veſtra, 
Autoremque Deum ſpectes, % 


Fondly our high Deſcent we boaſt : 
If whence at firſt our Breath we drew, 
The common Springs of Life we view; 
Theairy Notion ſoon 1s loſt. 


Nullus degener axtat 3 Th' Almighty made us equal all, > 
EF a” But he that ſlaviſnly complies 

Ni vitiis pejora fovens, | To dothe Drudgery of Vice, 
Proprium deſerat ortum. Diſowns his high Original. 


Horace, Sat. 6.1. 1. ver. 7, 8. 10 Mzcenas; 


Referre neges quali ſit quiſque parente 
Natus, dum ingenuus. 


Claudian, J. 2. ver. 133. de Laudib. Stilicon: 

| Lectos ex omnibus oris | 
Evelis; & meritum, nunquam cunabula queris 

Et qualis, non unde ſatus. $ 


You own *tis nothing whence a Man began; 
When every Action proves the Gentleman. 


From every Land the Braveſt you ſelect, 

And with their Virtues pleas'd, their Blood neglect; 
Nor for Deſcent enquire, our noble Lines: 

Careleſs of Birth, where Worth ſuperior ſhines. 


Add. Seneca de Beneficiis, |. 3. c. 28. & Epiſt. 44. and thus Canulejus in Livy, l. 4. c. 3. The Growth of the Roman Empire was 


owing to this, That no Family was thought mean and contemptible which was eminent for its Virtues. Herodian. l. 5. c. 1 
ſuch as do not deſerve them; but the Virtues of the Mind are every Man's own proper 


Gifts of Fortune are frequently beſtowed upon 


The 


Giory. And Greatneſs of Birth, Riches, and the like, though we think them happy that enjoy them, yet can add no real Praiſe to a 


Man, becauſe they are derived from others. 
7 Plutarch. de wir:of. Pudore, p. 534+ & in Apophth. p. 187. B. 


* There is a Paſſage like this in Dio Chryſoſtome, Orat. 15. de Servitute, p. 238. B. It is impoſlible, 


EIn Theæteto, p. 128. C. Ed. Wech. 
that from the Beginning of the 


World, there ſnould have been any Race of Men, in which there have not been almoſt innumerable Inſtances of ſome of the Progeny 
that have been Slaves, of others ot them that have been Tyrants and Princes, Captives and Criminals, Tradeſmen and Mechanicks, and 
in ſhort, ſome of all States, Profeſſions, and Conditions, that have been in the World, and that have, in their Turns, gone through all 
the Buſineſs and Employ ments, all the Fortunes and Calamities ot human Life. 


Dio. Chryſoſ. ibid. 


* M. Seneca, L. 1. Controv. 6. 


7 Plut. Apoph. Lacon. p. 225. 


» Plut. Apoph. Add. Philo Judzus de Nobilitate. Stobæus, Serm. 84, 85, 86, 87. Tho. Browne de Religione Med. Part. IT. c. 7. 
Wben I ſpeak of the Vulgar, I do not underſtand the common People only, and the loweſt Dregs of the Rabble. For even among thoſe 
of the &igher Ranks, there is a Sort of vulgar inferior Multitude, you may fafely ſay, made entirely of the ſame Materials with the 
meaneſt of the Populace. For my Part, I make no Scruple of ranking them with the Mechanicks, however their Fortunes may Coz. 
ceal the Defects of their Underſtanding, and their Riches ſeem to excuſe their want of Senſe. : 


Euripides Electra, ver. 551. 


Toaao? yap dVreg td yever; ele nant. 


The Noble often are Degenerate: 


such as thoſe Ariſtophanes mentions, Ran. Act. 3. F. 1. v. 2. That were good for nothing but to Eat and Drink zor toſe Juvena] 


Peaks of, Sat. XI. ver. 11. 


Quibusi n ſolo vivendi cauſa palato ef. 


Such whoſe ſole Bliſs is Eating, who can give 
But that one brutal Reaſon why they live, 


Mr. Congreve, 


in diſpoſing Places of publick Truft, that he can- 


not have the A//itance of his other Subjects, 


though in By/ine/s they are well qualified for; and 
eſpecially, it he has not Power to e/e any Per- 
fon of Worth into ſuch an Order. For when it 
becomes neeeſſary for Princes to ſupport and fa- 
vour the Nobiliiy only, that by their Aſſiſtance 


they may more eaſily reſtrain and keep in Awe 


the reſt of their Subjects, tis certain that their 


Power grows feeble, and that the Reins of Go 


vernment arc ready to drop out of their Hands; 
fince they are forced to enter into a kind of Fac- 


tion with Part of their Subjects, to diſtruſt the 


Force of an open Authority, and take Refuge in 
the artful Defigns of ſecret Policy. I ſhall add 
only what my Lord Bacon ſays in his Advance- 
ment of Learning *, That a Kingdom that would 
<« be great, mutt not increaſe its Nobility to too 
great a Number. TY | 

XXII. It may be proper now, in the laſt Place 
to enquire, whether Civil Dignity and Marks of Ho- 
nour depend upon the ſovereign Power as to their 
Daurations alſo and Continuance; as well as in their 
Original. And here it muſt be enquired, whe- 
ther the Marks of Honour, and the Privileges and 
Rights annexed to it, are confi? d to any particu- 
lar Office or Employment in the Commonwealth, 
which the Sovereign has the Diſpoſal of; or, 
whether they are ſettled upon the Fahjec in the 
Nature of Property. Upon the firſt Suppoſition, 
it is evident, the Sovereign has the ſame Power 
that he has to appoint or to remove his Officers 
and Magiſtrates. Fabius the Cun#ator very well 
expreſs d, not only the Greatneſs of his Spirit, 
but the Submiſſion alſo he thought himſelf oblig'd 
to pay to the Power of the Commonwealth, by 
that — of Temper which he ſhew'd, when 
the Maſter of the Hor/e was made equal with him, 
while he continued Di#ator *. Solon us d to ſay, 
« 'That Courtiers and the Favorites of Princes 


L. 8. c. 3. n. 3. Vid. Eſſays, c. 14. by the ame Author, 
4 Var, Hiſt. I. 14. c. 1. | 


Of the Power of the Sovereign Book: VIII: 


Sylla made a 


« were like Counters ufed in caſting. up Sams; 
« for as Counters ſometimes fignity a greater 

Number, and ſometimes a lefler, ſo theſe Crea. 
« tures are abſolutely at the Mercy of their : 
« Princes, whole Pleaſure makes them great and 
« noble, or mean and deſpicable Bar upon 
the ſecond Suppoſition, when the Subject enjoys 
his Dignity and the Marks and Badges of Honour 

in the Nature of Property, the Government can- 
not in Juſtice take them from him, unleſs by war 
of Puniſhment, And 1n this Caſe, as Ariſtotle in 


- i * 4 . . . 
Alian ſaith“, There is a wide Difference betweey 


not obtaining Honour, and between being tur] 
out of it after a Man has obtaird it For it is ng 
great Pain to a Man, not to gain what he pur. 
ſues; but to be diſpoſſeſſed of what he has gained 
ifion. But notwithſtand- 


muſt be a ſenſible Aft 


ing, the Immunities and Privileges annex d to 
Honour may either be laid under Suſpenſſon, or 
be entirely taken away upon ſome preſſing Emer. 
gency in the Commonwealth; 1 being 
made for them, as it beſt may, in ſome other Me- 
thod. For ſince the Extremities and Neceſſities 
ofthe State muſt alway be ſuppoſed to be Exceg= 
tions to all ſuch Privileges; it would be the moſt 
extravagant Abſurdity imaginable, to make them 
ſacred and inviclable beyond the neceſſary Defence 
and Preſervation of the Commonwealth. Klam 
what hath been ſaid, it may alſo be diſcovered, 
how far any Commonwealth may with Juſtice en- 
act, that Children of Traytors ſhall be excluded 

from all Honours in the Commonwealth? So it was 

decreed by the State of Athens in the Caſe of 
Antipho, as appears in his Life :: And at Rome, 

aw, that the Children of all Per- 

ſons b. ſhould not appear Candidates for 

any Honour. And the Anſwer to it in ſhort is, 

that the State may juſtly enough deny them all 

publick Dignities and . but cannot 
rightly deprive them of /mple Efteem, 


* Vid. Liv. lan & 1%. 6.  * Vid. Nh, 2, c. 56 
Vid. Plutarch. in Ejus Vit. in Orat, 10. c. 1 5 ; 5 
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P. V. 


Of the Power of the Sovereign, both over the Publick Patrimony, and the 
i EO Eſtates of Private Subjects. | | =; 


The Con TEN TS of cyery Paragraph of the Fifth Chapter: 


. What Dower the Prince hath over the Goods 
of the Commonwealth, where the Kingdom 
is his Patrimony. 

11. The Subjects do not every where owe the Pro- 
priety of their Eſtates to the Common» 
wealth. 

III. The Sovereign may make Laws to direct the 
Subjects in the Uſe of their Goods and 
Eftatess ; - 

iv. Aud alſo impoſe Taxes upon them. 

v. Whatis to be obſerv'd in the Impoſition of Cuftoms. 


O underſtand diſtinctly what Power the So- 

. vereign has over the Eſlate and Fortunes of 

the Subject, it will be neceſſary to obſerve, that this 
Power is derived either from the Nature of Sove- 
reiguty in itſelf; or elſe from the particular Man- 
ner of the Acquiſition of it. For it is manifeſt, 
that there is a great Difference between a Prince 
that has rais d his own Kingdom, collected, as it 
were, his own Subjects, and who was at firſt the 
univerſal, abſolute Proprietor of every Thing in 
the Commonwealth; and another freely call'd to 


Government, and inveſted with Sovereign Power, 
by Perions already in Poſſeſſion of their diſtinct 


roprieties. The firſt, it is clear, hath not my 
all that Power over the Bona Reipub. the Goods 
contain'd in the Commonwealth, which flows 
from the Nature of /overeign Power itſelf, but 
alſo the ſame which every Maſter of a Family 
has to his Eflate, except he is pleas'd voluntarily 
to remit any Part of his Right. If ſuch a Prince 


therefore keeps his Propriety entire, the Subjects 


can have no better Right to what they poſſeſs, 
than the Roman Slaves had to what they got by 
their own labour, that is, a precarious Polizſſion, 
revocable at Pleaſure, whenever the Prince 
thinks fit. But however, as long as the Subjects 
are in Poſſeſſion of ſuch Goods or Eftates, they 
may juſtly ſupply themſelves with Suſtenance and 
other Neceflaries from them, by way of Wages, 
for the Trouble of improving and preſerving 
them. And therefore what Hobbes fall applies 
to all manner of Subjects holds true only with 
regard to theſe, viz. © That the Propriety, which 
« a Subject hath to his Goods, conſiſts in a Right 
« to exclude all other Subjects the Uſe of them, 
but not to exclude the Sovereign; as in a Fa- 
„ mily, the Father grants ſome of his Sons a 
« Propriety to certain Goods, diftin& from the 
© Propricties of other Sons of the ſame Family, 
but not from that of the Father himſelf; ſo 


De Cive, c. 6.8. 15, &. 12. f. 


'vi. And other Taxes. | 

VII, 1 Sovereign or Tranſcendental Propriety. 

viit. What Power the Prince hath over the Goods 
that belong to the Commonwealth, as ſuch. 

Ix. Of 7 Alienation of the Kingdom, or any part 
.of it. | 

x. A Prince cannot make his Kingdom a Fief, or 
mortgage it, without Conſent of his People. 

XI, W any Thing incorporated in the 

TOWN, 


that every Son in the Family enjoys a Propriety 
barely to /o much, and for /o long as the Father 
« pleaſeth. ” But if the Prince I am ſpeaking 
of recedes from any Part of his Right, the Sub- 
jects will have juſt as much Right to their Goods, 
as the Conceſſious of their Prince make over to 
them. And this, by different Princes hath been 
done different Ways. Pharaoh was to have the 
fifth Part of the Hcrea/e of all the Land of 
Egypt to himſelf; the other four were to conti- 
nue to Husbandmen; only the Lands that be- 
_—_ to the Prieſts were not ſold, and they had 
a third part of the Land by the Donation of 
Is v. Strabs ſays, that in India the Land was 
the Prince's, and Husbandmen were hired to cul- 
tivate it for the fourth Part of the Produce <. 
And this is the Cuſtom now in the Dominions of 
the Great Mogul; where the Emperour is alſo 
Heir to all his Miniſters and Servants, and to all 
Merchants. In the Kingdom of Congo no Sub- 
pe has any Property which he can tranſmit to 
is Heirs, but all falls to the Prince ; and he ad- 
miniſters and * the Goods to what Uſes he 
thinks fit. In ſuch Countries therefore, all the 
Right private Subjects have to their Goods and 
Eſlates, depends originally upon the Favour of 
the Prince, who hath an abſolute Power to diſ- 
poſe of all they have, ſo far as the Cmpads and 
irrevocable Erauts he hath made will permit. 
But after all, it is uſually obſery'd by Travellers 
of thoſe Countries, and particularly of the En- 
pire of the Great Mogul 4, that that ab/olnte Pro- 
priety of the Prince, has been the Reaſon why 
that and other Kingdoms of the Eaft, otherwiſe 
very happy in the Advantages Nature has given 
them, ſhould lie wild, deſolate, and barbarous, 
and either be always poor and decaying, or at 
leaſt never arrive at the Splendor and Gens 
of the European Nations, where the Princes are 
generally more tender of invading the Properties 
| of 


7. 
Gen. xlvii. ver. 23, 24, 26. Vid. Diod. Sicul. I. 1. c. 21. 72. Et Grot. Com. in Gen. xlvii. 26. 
© Strabo, l. 15. p. 484. Ed. Genev. Caſaub. Diod. Sicul. I. 2. c. 40. Vid. Garcilaſs de la Vega, Com. Roy. l. 4. c. 5. 


« Bervier de Nuperis Motibus in Imp. Magn. Mog. 


Mr. BAR B. NOTE on & 1. 


See above, in B. 7. c. 6.5. 16, 


Vid. Edvard Loex. 
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Bag 
of their Subjects, and where Subjects have the 
Liberty to defend their on, even againſt their 


Princes. 


II. But there are, on the other hand, Com- 
monwealths, where the original Right the Sub- 
jects have to their Properties does no way depend 
upon the Favour or Indulgence of the civil Go- 
wernment. And this ſeems to have happen d theſe 
two Ways; either irt, when a People under the 
Condud of a Prince they ſet over themſelves re- 


move in Search of new Seats Or, Secondly, when 


a Number of Maſters of Families, already poſ- 
ſeſsd of their ſeveral Properties, freely erect 
themſelves into a Commonwealth, or voluntarily 
join themſelves to ſome Commonwealth already 
eſtabliſhed, and ſubmit themſelves and their For- 
tunes to civil Government, In the former Caſe, 
the Method uſually obſer vd is this: The whole 
Body of the People, under the Conduct of their 
Leader, poſſeſs themſelves of ſome new Country, 
which perhaps in its large Extent is bounded by 
Limits which Nature her ſelf; or the arbitrary 
Conſtitutions of the World, have given it; but 
which is afterwards cantoud into Parts, and diſ- 
tributed to particular Perſons, either by Lot, or 
at the Di/tretion of the Commander, or poſſibly 
tho” very ſeldom) by every Man's own Choice 5. 
ow in this Caſe, tho every particular Man's 
Property ſeeris rather to be grounded upon the 
Leader's Appointment, than his own rs; yet 
it does not follow, that therefore all he has 1s 
owing purely to the Favour of his Commander. 
For every Man that voluntarily went in the Ex- 


pedition, has certainly an abſolute Right to ſhare 


in the Acquiſitions of it, and to be confider'd in 
the ee of the Land *, But much leſs do 


the Properties of the private Subject own w-> 


original Dependency upon the Favour and Indul- 
gence of the civil Sovereign, where (as was ſu 

Poſed in the ſecond Caſe) a Number of Maſters 
of Families, poſſeſſed of their Liberties and diſ- 
tinct Properties, freely ſubmit to civil Government. 
For I take it to be clear, notwithſtanding all that 
Hebbes has ſaid to the contrary ', that Perſons 
that live without civil Government, in a Liberty 
of Nature, may nevertheleſs enjoy their ſeveral 
Properties *. For admitting that Nature gave 
every Man a Right to every Thing, yet this is no 


Argument why every Man might not, by Inter- 


vention of Compact, have his ſeparate Property di- 
vided to him. And tho' a Compact of two or 
more about Things left in a Community of Na- 
ture, does not in the leaſt prejudice other Men, 
but leaves them to their full primitive Right; yet 
if all Men conſent by common Compact, either ex- 


The Power of the Sovereigy 


Book VIII. 


preſs or tacit, to make a Diviſion of Thin 3 
out Diſpute this muſt introduce a true N 
Propriety. And therefore Hobbes Aſſertion is 
falſe, © That every Father of a Family, that is 
* under no Subjection either to another Father 
« or to any common Maſter, has a common Right 
to every Thing: . Tho' it muſt indeed be 
allowed, that they that live under civil Gower. 
ment have their Properties better ſecured and de- 
fended, than they that live in a Liberty of Na- 
ture; for theſe muſt ſupport themſelves by their 
own ſingle Force alone, while the others can call 
the whole Strength of the Commonwealth to aſſiſt 
them, either againſt the Encroachments of Fo- 
reigners, or the Injuries of their Fellow-Sub- 
jects .. 
j III. In Commonwealths therefore, where the 
Properties of the Subjects do not originally de- 
nd upon the Government, the civil Sovercign 
ath no further Power over them than what im- 
mediately flows from the Nature of the Supreay 
Power in it ſelf, unleſs the Subjects freely conſent 
to enlarge it. Every Thing, ſays Seneca 7, by 
a civil Right may be ſaid to belong to the Prince, 
« while yet the particular Parts of that wide Poſ- 
“ ſeſſion are divided among different Proprietors, 
and every Thing belongs to a diſtinct Owner. 
« And therefore, when we preſent our Prince 
« with our Houſes, our Slaves, or our Money, we 
« do not think we give him back his own. The 
« Prince hath indeed a Power over all we have, 
but the Propriety is in the private Suben. Tis 
« common to ſay, that ſuch and ſuch Territories 
« belong to the Athenians or Campanians ; but 


© the People of thoſe Countries diſtinguiſh and 


« divide them further between one another by 

“private Boundaries; the whole Extent of a 

“Country may be under ſuch or ſuch a Com- 

“ monwealth, but there are diſtin& Proprietors, 

« who have their ſeparate Portions of it. And 

therefore we may give away our Eſtates to the 

« Publick, tho' in ſome Senſe they may be {aid 

4 to have belong'd to it before; becauſe the Title 

« we have to them is of a very different Nature 

« from that which the Pub/ick can be ſaid to 

have. For the Prince poſſeſſes all by his Hore— 

« reign Command and Authority, the private Sub- 

« jects by their Propriety :. And therefore the 
Emperour Adrian, when the People petition'd 

him to give a Slave Liberty that had pleas'd them 

in the Chariot-Race, reprimanded them for it, and 
told them, That it neither became him to free au- 
other Man's Szrvant, nor them to offer ſuch an 11- 
jury to his Maſter * And the Emperour Claudius 
made an Edict, to ſuppreſs a common Practice of 
| | begging 


. * Garcilafl. de la Vega, Com. Roy. I. 5. c. 2. relates, That it was the Command of the Ynca's, that none of their Subjects ſhould be 


_ obliged to plow the Emperor's Lands, before they had taken care of their own; becauſe it was not likely any Man would be ſo di- 


ligent as he ought in his Prince's Buſineſs, that had not before well ſettled his own. The Poor, the ſame Hiſtorian ſays, were always 
Icok'd upon to be an uſeleſs Multitude among them, both in War and Peace. 


See Cornel. Nepos in Miltiades, c. 2. 
4 Vid. Geneſ. iv. 4. XIII. 5, &c. 


Vid. Geneſ. xiv. 14, 21, 22, 23, 2. Vi]. Supr. I. 4. e. 6. F. 3. 4. 


e Vid. Geneſ. xxxiv. 30. Vid. Xenoph. Memorab. I. 2. p. 433. Ed. H. Steph. where Socrates ſaith, A Man is happier that lives ſecure 
in Society with a moderate Fortune, than he that leads a lonely melancholy Life, full of Fears and Dangers in the Enjoyment of the 
Riches of a whole Commonwealth. And in this Senſe we may admit of what Cicero ſaith, Oiat. pro Cecina, c. 25. That if we take 
away Civil Right and Government, there will be no Diſtin&ion left between one Man's Property and another's; and in his 2d Book of 
Offices, c. 21. more clearly, The chief Reaſon why Commonwealths were inſtituted, was, that every Man might enjoy what was his 
own : For tho! Men were by Nature directed to Society, yet they found it neceſſary to erect Cities for the Security of their Properties. 


F Senec, de Beneficiis, I. 7. c. 4, 5. 


E Vid. Grot. Com. in 1 Reg. XVI. 24. 


* Zonaras, Tom. 2. 


Mr. BAR B. NOTES on 8 ir 


Di Supra. 


'n See above, in B. 3. C0. 4:F. 2, 3. 


3 De Cire, c. 6. §. 15. 


ing other Mens Eſtates of the Emperor; 
2 an Opinion current at that Time, op it 
was in his Power to give them away ; and he re- 
ſtor d an Eſtate he had obtain d that way himſelf, 
when he was a private Subject. But now this 
Power we arc here N of, may, I think, be 
properly enough reduc d to three Heads: Firſt, 
to the Right of making Laws to direct ſuch a 
Proportion in the /e and Conſumption of certain 
Goods and Commodities, as the State of the Com- 
monwealth requires. Secondly, to the Right of 
levying Taxes. Thirdly, to the Exerciſe of the 


Tranſcendental Propriety . To the firſt Head 


And therefore it was a Miſtake in the Emperor Frederick to think that 


All that the Rich and Covetous receive, 

Is mine by Right, to them the Uſe I give ; 
The Royal Stamp, who claims the Coin, declares, 
And Ce/ar's Money, Ceſar's Image bears. 


Ouicquid habet locuples, quicquid cuſtodit avarus, 
Fare quidem noſirum, populo concedimus uſum. 
Rege figuratam Regis patet eſſe monetam; 
Ceſaris & domino ſub Ceſare fulget imago. 


Gunth. Ligurinus, I. 3. ver. 480, &c. 


oder the Eftates of the Subject. f 825 


we may reduce all Sumptuary Laws , or ſuch as 
preſcribe Bounds to extravagant unneceſſary Ex- 
pences, which would in Courſe of 'Time be the 


ruin of private Families, and in conſequence 


weaken the Commonwealth it ſelf, by carrying 
the publick Money abroad into foreign Countries; 
whither the Humour or Vanity of Luxury and 
Waſte generally runs. Beſides, another | Fac 
venience to be prevented by ſuch Laws is this, 
'That they that ice away their Fortunes ex- 
travagantly, make themſclves incapable of ſerving 
the Public. For a Man, for Inſtance, that 
ſpends but two Parts in five of what he hath 


yearly 


It may be obſerv'd, that in theſe two laſt Verſes, there is an Alluſion to what our Saviour ſaid to the Diſciples of the Phariſees and 


Herodians, after he had ask dem whoſe Image and Inſcription the Piece of Money they brought him as Tribute bore : They an{wer'd 
Ceſar's ; upon which he replied, Render unto oy the Things which are e coke and unto God the Things that are God's. Matt. xxii. 
wer. 19, &c. But this does not prove, that by Right all the Subject's Goods belong to their Sovereign, as ſeveral of the Reform'd in 
France, have improperly maintain'd, who were in an Error, with regard to the Rights and Authority of the Prince. (Novel. de la 
Republ. des Lettres, Avril 1703. p. 415.) Our Saviour only means, that ſince the Fews made uſe of the Emperor's Coin, it was a 
Sign of his being Maſter of their Country, and of their tacit acknowledging him for their lawful Sovereign ; ſo that they ought to 
obey him in every Thing that was not contrary to the divine Laws. See the Interpreters on this Paſſage. . 
5 Dominium Eminens. | 1 ; a v 

eV. Plin. Nat. Hiſt, I. 6. c. 23. The Arabians are certainly the richeſt People in the World, for they are the Merchants that ex- 
hauſt the Wealth of the Roman and Parthian Empires: They are continually importing among us the Produce of their Seas or Woods, 
and never buy any Thing of us in return. N. H. J. 6. c. 28. Every Year conſtantly the Indies drain us of little leſs than 500090 Sefters 
ces, beſides that the Commodities we have from thence {ell here for an hundred Times double the Advantage they do there. Vid. l 12. 


EIN IBID Mr. BaRB. NOTES on F. ns. | 


7 « "The other almoſt incurable Evil in a State (ſays the Sage Mentor to his Pupil Telemachus,) is Luxury. As too t Authority 
< poiſons Kings, ſo does Luxury a whole Nation. Tis pretended that Luxury ſerves to maintain the Poor at the — of the 
& Rich, as if the Poor could not get their Livelihood, by increaſing the Fruits of the Earth, without effeminating the Rich by the Ni- 
r ceties of Voluptuouſneſs. When once a Nation is accuſtom d to look upon Superfluities to be Neceſſaries of” Life, they will every 
Pay be inventing new ones. They can no longer diſpenſe with the want of Things, which were utterly unknown thirt 
« This Luxury is call'd a nice Taſte, and the Perfection of Arts; this Politeneis of a Nation, this Vice that draws ſo 
c commended as a Virtue, and 1 its Infection to the very Dregs of the People. The King's Relations imitate his Magnificence and 
« Grandeur, the Nobility that of his Relations, and the Gentry or middle Sort of People equal the Nobility ; for who is he that does 
„ himſelf Juſtice * The common People will paſs for Gentry, every Body lives beyond what he has ; ſome out of Pride and Oftenta- 
« tation to ſhew their Riches, and others out of an ill Shame, and to conceal their Poverty. Thoſe even who are ſo wiſe as to con- 
5 demn this great Diſorder, are not wiſe enough to dare being the firſt in ſetting a contrary Example. Thus a whole Nation is ruin'd ; 
c and all Orders and Diſtinctions confounded. The Deſire of getting Riches to ſupport a vain and extray 
< the pureſt Minds. Their only Buſineſs is to be rich; to accompliſh which, they borrow, they cheat, and uſe a thouſand other mean 
* and unworthy Artifices. Avantures de Telemaque, Tom. 5. p. 120, 121. Hiſtory informs us (to borrow Mr. Le Clerc's Words, in 
« the Parrhaſiana, Tom. II. p. 275, &c.) that Fulins Ceſar had never attempted to deſtroy the Liberties of his Country, had he 
« been able to have pay'd the Debts which he had contracted by his exceſſive Prodigality zor had known how to have ſupported his 
< expenſive Way of living, (See Suetonius Cap. 30.) Abundance of People ſided either with him, or Pompey, only becauſe they wanted to 
* ſupply their Luxury, and were in hopes of getting by the Civil Wars, enough to ſupport and maintain their former Pride and Great. 
** neſs. (See Salluſt. ad Caſarem, de Republ. Ordmanda, and the other Authors of that time.) One may ſay the fame Thing of all ſorts 
* of Crimes, which every Hour, as it were, knock at the Door of indigent and proud Perſons, and which ſeldom are deny'd Entrance, 
*© when they come attended with a large Sum of Money, To prevent theſe Evils and Diſorders, there is nothing ſo uleful as 
Sumptuary Laws, that reſtrain Luxury, and a rigorous putting them in Execution. By which — you deprive Money, which is the m 
& pernicious Thing in the World, of its Uſe and Lure — Id ita eveniet, ſi pecunte, que maxima omnium pernicies eſt, uſum atque decus 
* demſerts. (Salluſt. Orat. 1. de Republ. Ordin.) By that alſo we procure ſtill another Advantage to the State, which is of no ſmall 
« Conſequence, and that is, that People marry. on much eaſier Terms, when a moderate Expence is ſufficient for the Maintenance of 
<« a Family, than when they cannot handſomely avoid a greater; which, however, there are abundance of honeſt People, that are not 
© able to be at. Auguſtus allo, being deſirous to reform the Manners of the Romans, among other Laws that he either made or re- 
* new'd, eſtabliſh'd at the ſame Time both the Sumpruary Law, and that de maritandis ordinibus, which oblig'd the Romans to marry. 
(See Seton Cap. 34.) It he could not oblige the Romans to obſerve the ſecond, it is ver — it was becauſe the firſt was not fevere 
enough (ſee Tacit. Ann. Lib. 2. Cap. 37.) We mult obſerve farther, that abuncance of People who decline Marriage upon the fore- 
* faid Reaſon, make no Scruple to commit all manner of Debauchery, which tends to the utter Ruin both of private Families, and 
« the Commonwealth too, and which ought to be prevented by Sumptuary Laws, See what Mr. Le Clerc adds concerning the Repub- 
« licks of Venice and Geneva. To make theſe Sumptuary Laws more effectual, Princes and Magiſtrates themſelves, Roald as the 
Author of Telemachus obſerves, © By the Example of their own Moderation, put thoſe out of Countenance that love Extrava ance, and 
encourage the Prudent, who would eaſily ſubmit to follow the Pattern of an honeſt Frugality. * To this we may add, the Fre Paſſ⸗ 
of Montargne's, on the me Subject. The Manner, fays he, in which our Laws endeavour to regulate the vain and fooliſh Extraya- 
* gance in our Clothes and Eating, ſeems to be contrary to the Intention of it. The true Way would be, to raiſe in Mankind a Con- 
< tempt of Gold and Silks, as Things vain and uſeleſs ; but we enhance their Honour and Value which is a ridiculous Method of ut- 
« ting People out of Conceit with em. For ſuppoſe, that none but Princes were allowed to eat Turbot, and to wear Velvet, and 
gold Lace; and the People prohibited the uſe of em; what would it be but to bring thoſe Things into Credit, and make every 
* Body defirous of having them? Let Princes boldly part with theſe Marks of Grandeur, they have enough of others; ſuch Exceſſes 
* are more excuſable in another Perſon than a Prince "Tis ſtrange how eaſily and ſuddenly Cuſtom aſſumes an Authority in theſe 
indifferent Matters: They had ſcarce worn black Cloth a Year at Court for Mourning for Henry II. but Silks were already grown 
© ſo very contemptible in every Body's Opinion, that whoever appear'd dreſs'd in em, was immediately taken for ſome Citizen or 
TFTradeſman. At laſt none but Phyſicians and Surgeons wore em; and tho' every Body went dreſs d pretty near alike, yet there 
< were beſides apparent Diſtinctions enough of Mens Qualifications, — Let Kings begin to leave off thele Expences, and it will be 
done in a Month, without either Edict or Ordinance ; we ſhall all follow after. The Law ſhould expreſs the contrary, That all 
except Whores and Watermen, were prohibited to wear Scarlet, and Gold and Silver, By ſuch an Invention Zaleucus reform'd the 
** corrupted Manners of the Locrians, Eſſay, L. I, Chap, XLIII. 5 3 
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326 The Power of the, Sovereign - 


yearly comin in, and pays two more in Taxes 
"oy. 15 State, Gel no S by it, and 
lays up to increaſe his Stock one fifth Part 
more ; whereas one that ſpends every Year all he 
receives, if he pays never ſo little to the Pub- 
tick, muſt either leſſen his Eftate, or retrench his 
Expences. Of this Sort were thoſe Ne ct if 
Laws in the Roman Commonwealth, which 
P. Manutius recounts out of Macrobius :. And 
that Law of Plato's , © by which he would not 
& have a Marria nvitation bring together 
« more than ten Perſons, and thoſe Relations; 
« nor that Perſons of the beſt Quality ſhould 
& ſpend above a Mina, or ten Crowns, on ſuch 
< Occaſions *.” To this Head alſo may be re- 
duced Laws againſt Gaming *, and Prodigality; 
of which Nature was Periander's Law at Corinth, 
by which no Man was allowed to ſpend more than 
he had coming in. A Law which deſerves to be 
particularly enforced upon Perſons concern'd in 
the publick Afﬀairs and Places; fince it 1s very 
well obſerv'd *, That tis impoſeble any Man ſhould 
govern well in the Commonwealth, that is uegli- 
gent in his own Concerns, or forbear miſpending 


the publick Treaſure, that hath uſed to live above 


bis private Fortune; for a Man that hath managed 
his own ill, muſt be ſuſpetted when he undertakes 


for others 1. And further, under this Head we 


may rank all Laws that determine the Rates and 
Quality of Pofſejions and Eſtates : Such was the 
Liciman at Rome, That wo Man . Have 4 

: Acres of Land, 
nor above one hundred Head of large Cattle, or froe 
hundred of the Leſs *'. As alſo the Law, which 
Ariftotle ſays was generally obſery'd in popular Go- 
vernments, That no Man jhould ſell his firft Inheri- 
tance. And Oxylus's Law, That Money ſbould not 
be leut upon Mortgage of Land '. As alſo that 
Decree of the Roman Senate *, that all Candidates 


* Manut. de L L. Roman. Macrob. Saturnal. 55 
vid. lian. Var. Hiſt. I. 3. c. 34. Garcilaſs de 


for Offices in the Commottwealth Gould be obliged to 


Turn a third Part of their Eſtates into Lands 1 


Italy. And we may further reduce und j 
Head all Laws that Sn the . his 
Meaſures of Grants and Legacies, that lay Re. 
ſtraints upon the Power of making Wills, or that 
pt a Stop to Exceſs in dedicating Things to pious 
Uſes *. As allo Laws that forbid certain Subjets 
to poſſeſs certain kinds of Goods; as in India no 


rivate Subject is allow'd to keep an Hor/e and an 


lephaut, the Prince only enjoying that Privi- 
lege Moreover, Laws againſt idle * ang lazy 
People; ſuch as was that among the Nabathæi, 


by which every Man was publickly puniſhed that 


waſied his Eſtate . And thoſe again Per ſz 
1425 Teresa, Eſtates to run to "4 — by 
Careleſne/s and Negle# · And that made by 
tags King of Egypt, by which every Subje# in 
His Kingdom was obliged every Year to make it a 
pear to the Governor of the Province he Iivd in 
what Trade or Profeſſion he was of, making is 
Death for any Mau to refuſe to obey 2. To this 
Head alſo belong thoſe Laws, by which Subjeds 
are forbid the Acqui/ition of certain Goods, and 
to increaſe their Eftates certain particular Ways : 
So Pliny ſays, there was a Decree of the Roman 
Senate, to h 

or Metal in Italy, tho it was very well known that 
20 Country had greater Abundance or Variety *, To 
this Head belongs alſo the famous Venetian Law, 
by which, no Subject of that State can, either by 
Will or Sale, or any other Way, upon any Account, 
leave, ſell, or alienate the Perpetuity of any in- 
moveable Goods to the Church, or Perſons Ecclo- 
ſiaſtical, without Leave om the Senate '. And 
laſtly, the Laws that forbid the Exportation of 


Money, and command that all Trade with Fo- 


reigners ſhall be managed by Barter only, and 
Exchange of Commodities. 
| | IV. But 


Plato de L L. 1.6. 870, D. E. Ed. Francof. 
la Vega, Com. Roy. J. J. c. 11. 


© vid. L. rt. t. p. D. & C. L. 3. t. 33. de Aleatoribus. Gratian. c. 7, 8, 9. Diſtinct. 86. 


© Heraclides de Politiis. f Poly6. I. 10. Excerp. Peireſc. 


Vid. P. Manutium de L L. Rom. Numb. xxxvi. 7, 9. Ariftot. Polit. J. 2. c. 5, 7.1.6. c.4, 5, 
F Koi. is. | 

. ® Vid. Gellium, l. 4, c,12. P Herodot. Euterpe, 

Maurocenus, Hiſt. Ven. I. 17. 


5 Vid. L L. Burgund. tit. 84. H. 1. 
Strabo, I. 16. p. 39. 
2 Plis, Nat. Hiſt, J. 3. c. 20 


+ * 


Lucian in Antholog. T. 2. p. 834. Ed. Amſt. 


7 Exod. xxxvi. 6. . Strabo, I. 15. p. 484. Ed. C, 


| Mr. BAR B. NOTE on F. 1. 
1 « Idleneſs, or Want of honeſt and uſeful Employment, is the Source of an infinite Number of Diſorders: The Spirit of Mankind 


* heing of ſo hu 


\ 
5 


ſy and active a Nature as it is, cannot remain in a State free from Action; and if it is not employ'd in ſomethin 
it inevitably applies itſelf to what is ill: For tho' there are ſome Things of an indifferent Nature, they become i 


* that 1s 5 | 
y wholly engroſs the Mind to themſelves: If it is true, however, that there are idle Perſons in the World, that buſy 


ce when t 


« themſ:Ives more about indifferent Things than ill ones. One cannot commend thoſe who ſpend their whole Time in Things 
* neither uſeful to Man, nor pleaſing to God; if it is true, as there is no doubt of it, that Men were born to do Good. But 
<« ſee by Experience, that thoſe who apply themſelves to no honeſt Calling, generally run into Debauchery, or Gaming. 


we 
It were 


« then to be wiſh'd, that there were Laws againſt Idleneſs, to prevent its ill Conſequences, and that no Perſon were ſuffer'd to live 


*« without having ſome honeſt Buſineſs to follow, either of the 


ind or Body. 


Thoſe that aim at Employments, either Poli- 


= tical, Eccleſiaſtical, or Military, ought not to be ſuffer'd to ſpend in Idleneſs their youthful Time, which is moſt proper for the 

Study of Morality, Politicks, Religion, and the Art of Reaſoning, and, if they pleaſe, Mathematicks, and Hiſtory. There are till 

« Other Perſons that betake themſelves to nothing but only eating and drinking 9 1 the Eſtates that their Relations left em, and 
i 


e care not for learning any Thing, being well enough fatished with themſelves, 


they do not conſume their main Stock. All the 


« Virtue of thoſe Men conſiſts in regulating their Expences, ſo as not to live beyond their Income. But if their Eſtates are conſidera- 
< ble, it infallibly happens that they make an ill Uſe of em, and plunge themſelves into a thouſand Debaucheries, which make em 


w uſe 


eleſs both to others and themſelves. — We muſt compel em to follow the Advice which Ovid,. who had but too well 


8 Ewa the ill Effects of Idleneſs, gives in his Remedia Amoris, ver. 135. 


Ergo ubi viſus eris noſire medicabilis arti, 
Fac monitis fugias otia prima mets. 
Hac ut ames * hac ut fecere tuentur, 
Heer ſunt jucundi cauſa cibuſque mali, 
Otia ſi tollas, periere Cupidinis arcus 
_ Contempteque jacent, & ſine luce faces. 


En7erp, 


When you ſeem fit my healing Art to try, 
From Idleneſs at firſt be ſure you fly: 

Tis that, that in your Boſom rais d the Flame, 
And with freſh Fuel ſtill ſupplies the ſame. 

Be ſtill employ'd, and Cupid 
Together with his Torch, will uſeleſs grow. 


Parrhaſiana, Tom. II. p 279, &c. See the Law of the Egyptians mention'd aboye, Book III. Chap. 3. $2. & Herodet in 


s Darts and Bow, 


Book. VIII. 


rbid the digging after any kind of Ore 


CHar. V. 

IV. But Secondly; à farther Right which be- 
longs to the Sovereign is, that he can take away 
Part of the Goods of the Subject by way of Tax. 
For Taxes moderately impoſed, and faithfully 
Jaid out in the Service of the Publick, are only 
the Mages which every Man pays the Common- 
wealth tor the Defence and Security of himſelf and 
Fortunes; and to maintain the Expences unavoid- 
ably neceſſary to that End. And therefore when 
Nero propos d to give Orders to lay aſide all forts 
of Taxes, ſuppoſing that that would certainly be 
the nobleſt Grant he could ever poſſibly make to the 
World, the Senate put a Stop to his Heat, by be. 
ing him that the Empire muſt be diſſeto 4 and 


ruin d, if he cut off the Revenues from it that ſup- 


ported it. Which if a Man will be at the Trou- 
ble fairly to conſider, he will be forced to con- 
feſs, that the Complaints of the People (who are 


| a_ to think the Burthen of the 'I axes the great 


ccafion and Cauſe of all their Miſeries) are ge- 
nerally very unjuſt, as well as very impudent 5. But 
their Complaints are moſt groundleſs and intole- 
rable, that wear whole Eſtates upon their Backs 
(as Plautus ſays ') and yet when they are to be 
zax'd, pretend they are not able to pay, though at 
the ſame Time they find enough to allow their Vani- 
ty, which lays amuch more unreaſonable Tax upon 
them, than the State. Archidamus in his Pelo- 
ponneſian War, when his Allies deſired him to 
Feri ſome ſtated Proportion for their Contributions, 
told them, that War could not be carried on by 
Had Allowances, for that there is no determining 
before hand, what Supplies of Money will be neceſ= 
ſary e. It being impoſſible for them that engage iu 


3 War to know what will be the certain Event of 


it * For it very ſeldom happens, that as Caro 
ſaid, a War will maintain itſelf. And indeed in 
general, the publick Expences cannot be confin'd 
within any particular Bounds, becauſe of that 
Variety of Caſualties and Accidents which hap- 


over the Eflates of the SubjeAs. 


827 


but our Neighbours, which will always demand 
Supplies of Money to be defeated or avoided +. 
V. However, a wi/e Prince will ſo far comply 
with the guerulous Humour of his People, as to 
take care that his Taxes be collected with as little 
Diſturbance, and as much Gentleneſs as poſſible. 
Now the Generality of People think it harder to 
be obliged to part with what they look upon tobe 
their Property, than to be denied the Apprepria- 
710n of ſome few particular Things J. Tis gene- 
rally true, that Men have hardly any Senſe of pub= 
lick Calamities (as Hannibal told the Carthagini- 
ans) but when they affet them in their private For- 
tunes; and there is no Loſs they feel ſo much, as 
that which touches any Part of their own ets 
And therefore ſome have thought it the beſt Wa 
to 12 for that Inconvenience once for al, 
and ſet aſide a Portion of their Eſtate, purely for 
the Uſe and Service of the Public 8. Some again 
are of Opinion, that the Generality of the People 
are burthen d leſs by Taxes rais d by Cuſtom or 
ciſe, than when levy'd in a Way of Subſay and 
ſribute. In laying Impoſitions or Cuſtoms upon fo- 
reign Commodities imported, it ſhould be conſider'd, 
whether the Commodities are for neceſſary Uſe; 
or N for Luxury. If they are of the latter Kind, 
the Caſtom may very juſtly be laid heavier, to pre- 
vent and ſuppreſs Extravagance and Riot ; and 
becauſe the Rich, or they that enjoy large Privi= 
leges otherwiſe, and contribute little to the Pub= 
lick, are generally the only Buyers, It ſhould 
alſo be confider'd farther, whether the ſame Com- 
modities might not be produc'd at home, or 
wrought to the ſame Perfection, by the Induftry 
and Application of our own People. And if it 
appears they may, the Tmpofts ought to be rais'd 
higher upon them, e/pecially upon Commodities 
that ſerve only to ſupply Luxury and Vanity, and 
make us pay Tribute to other Nations, not for 
our Land, indeed, or Poſſeſſions, but what is much 


pen, and which do not depend upon ourſelves, worſe, for our Folly», As to the Exportation of Com- 
| modities 


® Tacit. Ann. 13. c. 50. Vid. Hiſt. 4. Tac. c. 74+ Where Cerealis:ellsthe Treviri, All the Harm we have done you by our Right of Cons 
queſt, hath been only to defend and fecure your Peace; for it is impoſſibleto ſupport Peace in the World without War, to maintain a War 
without Money, or to have Money without a Supply from Taxes. Iſæus, Orat. 6. lv thought that he ought to be very thrifty in his 
own Expences, and reſerve all that was ieft for the Uſe of the Publick, that there might be enough to defray the Charges of the State. 


Me miſtius, Orat. 14. The Laws forbid every Man that is return'd into the Exchequer, to take any Place of publick Truſt, before he hath 


diſcharged that Debt. 5 Vid. Hobbes de Cive, c. 12. $ 9. 

© Plat. Apophth. p. 219. & in Craſſus. * Procop. de Bello Perſic. L. 2. c. 26. x | 

© Tt will not be impertinent to the Diſcourſe, or difficult to apply to any Preparations for War, what is mention'd by Niretas Choni- 
ates, Il. 1. © The Emperor Manuel Comnenus was over-perſuaded by his Treaſurer Joanne, Puzenus to apply the Money that was 
« uſually raiſed to maintain a Navy, to his own Uſe, and bring it into the Exchequer. The Reaſons he gave to induce him to it were, 
That the State had not always occaſion for a Fleer; and that the Charges to keep it were conſtant, and. ran generally very high; and that 
therefore it would be a better Way to call the Money into the Exchequer ;and whenever the Poſture of Affairs made a Fleet neceſſary, 
<« the Emperor's Coffers would be full enough to defray the Expences of it. The Propoſition took, and Puzenus was applauded for an 
« extraordinary Man, and look'd to have more than common Sagacity and Skill in the Management of public Affairs. But in Reality 
< the greateſt Enemy to the Commonwealth could not have given more pernicious Advice. For he deceived the Emperor two Ways ; 
on the one hand, by miſrepreſenting the Greatneſs of the Expence; and on the other, by falſely ſtating the Eaſineſs of the Charge it 
© might be reduc'd to. And upon this Counſel, raſhly given, and obſtinately adhered to, the Provinces that lay upon the Sea were 
«* continually afterwards infeſted with Piracies. And therefore the Hiſtorian infers, that the Calamities that followed might as juſtly be 
charged upon the Author of that Advice, as a Fire is as much upon the Perſon that does not put it out when he can, as him that at 
« firſt kindled it.. Vid. Niceph, Gregoras, I. 6. who gives an Account of ſome Inſtances, in the publick Affairs like this, in the Time of 


Andronicus Paleologus. 


J Vid. Liv. l. F. c. 23. l. 30. c. 44. Plut. Camillus. Where the People took it very ill, that they were forced to give back a Tenth | 
Part of the Booty that had been ſhared among them. Homer, Iliad. 1. ver. 125, 126. 50 =; 


W'have ſhar'd the Spolls of the victorious Field 
And none will toa new Diviſion yield, : 


"AMS T& pa Ro, Fe pe, wevo Th de dc cus 
Aang 8 de erfouxe Tarianoya TWIT A raſeeν 


Claudia de Laudib. Stilicon. 1. 1. ver. 379» 380. 


The Loſs of our Enjoyments grieves us more 


— Grave amiſſa dolorem 
Than not to have enjoy d. 


Quam necdum quæſita, movent, 


Vid. L. 24. t. 1.1. 5. D. de Donat. inter Virum & Uxor. | 
4 Vid. Diodor. Sicul. I. 1. c. 72, Paulum Marnefridum de Geſt. Longobardorum, I. 3. c. 16. 
Dio Chryſaſt. Orat. 79. p. 664. D. Ed. Morell | ; 


1 In Epidicus, Act. 2. Scen. 2. ver. 42, cc. 
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modities of our own Growth, it ſhould be conſi- 
der d whether it be the Intereſt of the Common- 
wealth, that they ſhould not be exported; or whe- 
ther it be neceſſary to ſend them to foreign 
Markets, that the Subjects may have a Way to 
continueTrage, or increaſe their Wealth. The firſt 
naturally raiſes the Cuſtoms upon the Commodities, 
the ſecond Jowers them. But beſides, it may be 
Further confider'd; whether our Commodities are 
abſolutely neceſſary in other Countries, and whe- 
ther they are to be had from any other Place. 
For all know the Induſtry and Diligence of the 
Merchant, and what Difficulties and Dangers he 
will venture himſelf in, upon the Hopes of Aa- 
vantage; and that if the Impoſſtions upon their 
Commodities be too high in one Place, the Market 
will ſoon be carried to another; or elſe that they 
that buy, will content themſelves to be without 
the Commodities; as Gallianus once ſaid, What 
can't we live without this Egyptian Linen, and 
can't the Commonwealth be 65 without theſe Robes 
of Honour? And in my Opinion, Hefiod's Rule 
may be very well apply d to Cuftoms, ander iuou 
raids, The Half is more than the Whole, For a 
ood Harbour is worth but very little, when it 
hath loft its Trade. And ſuch a Conſtitution too 
as Nero made, might poſſibly deſerve Conſidera- 
tion, That Veſſels of Trade ſhould not be taken into 
the Valuation of Eftates, and that the Merchants 
ſhould not be obliged to pay Taxes for them “. 
The Government ſhould alſo provide againſt the 
Frauds, which Collectors of uftoms uſually have, 
to promote their own private Gains, and take 
care to hinder their Importunity and Impertinence, 
and the Trouble they give Subjects and Traders, 
which are born with more Impatience and Re- 


gret, than the _— themſelves. Thus Dio 


Caſſius B. 42. faith, That Cæſar deliver d Aſia 


from the Exactions and Opproſſons of the Pub- j 
7 


icans, and reduced all their 


oms into a Form 
of Tribute *., So Tacitus « commends an Edict 
Y Nero's, by which he commanded, that the 
Laws relating to the Taxes, that had been out 
of uſe till 8 be entirely laid aſide; and 


that no 5 8 
Gould be reviv'd after the Tear was expired; 


Ls | 
and that the Magiſtrate ſhould haus @ Power eu- 
traordinarily to 90 Tudgment 2 25 the Pub- 


licaus. Neither indeed ſhould the Exchequer it- 
ſelf be always allowed too much Favour, becauſe 


that ſeldom loſeth a Cauſe, but under a good 
Prince, and becauſe there are never wanting thoſe 


| that have Impudence enough to affift all its Preteu- 


N 4 
WI. But in levying Taxes, and indeed any ſort 


Impo/ition upon the Subjects, particular Care 
Dou 90 r not to give any juſt Occaſion of 
Complaint, which will be unanoidabl where the 
Taxes are laid unequally. For as Hobbes very well 
obſerves, A Burthen which the whole Body of Sub- 
jeds may poſſibly think eaſy and gentle, will if any 
conſiderable Number releaſe or excuſe themelves, 
lie heavy and inſupportable upon the reft . For ge- 


® Taci, ©. Fi. 
4 — 252 © Hobbes de Cive, c. 13.5. 


Vid. Diod. Sicul. I. 4. c. 73. de Machaon. & Podalir. Iſocy. in 


Mr. Baxy. NOTE on F. v. 
V. Heſiod, Oper. & Dier. ver. 40. ubi vid. Cleric. 


Suit for any Tax that had been dropp a, 


6 vid. L. 39. t. 4.1.12. Princip. D. de Publicanis. © Tacit, Ann. 13. d. l. 
9. 
laudat. Buſirid. de Priv. Sacerd. Egyptior. p. 389, 390. 


nerally, it is not the Tax itſelf, ſo much as * 


Diſproportion and Inequality of it „ that ſits un- 


caly upon the People, either from the Diſcon- 
tent that followeth upon the Injury, or from En- 


vy that others ſhould be excuſed. And indeed, | 


ſince all that the Subjects pay the Commonwealth 
in Reality, is nothing elſe but the Price of 
Peace, tis but reaſonable, that ſuch as have an 


equal Share in the Peace, thould pay equally for 


it, by aſſiſting the Commonwealth, either with 
their Money or their Perſons; ſo that all Inmy- 
nities and Privileges granted in Commomvealths 
to particular Aſen, or Orders of Mey, are no 
further reaſonable, than as they who enjoy them 
balance them, by the extraordinary Merit of the 
Service they do 7. But to diſcover in what this 


Equality conſiſts, it muſt carefully be obſerved, 


that the Enquiry is not after Equality in Money, 
but in Charge and Burthen; or in other Words, 
it is not neceſſary to this Equality I ſpeak of, 
that every Man ſhould pay an equal Sum of Money, 
but that the Share every Man is to pay, ſhould 
not lie heavier upon one than another, which 


may eaſily enough be effected by making the Pro- 


portions equal, between the Burthen of the Jax 
and the Benefit of Peace. For though all equally 
enjoy Peace, yet they do not all make the ſame 
Advantages by it. Some get much more 
than others; and again, ſome ſpend much more 
than others. And from hence Hobbes makes an 
Enquiry ; © Whether the Subjects ought to con- 
tribute to the Publick, in Proportion to what 
« they get, or what they /pend? or whether a 
Man ſhould be zaxed according to what he 
„ hath coming in, or according to what he con- 
« fumes?” Where firſt I think I may ſay, that 
ſince every Man is ſecured in his Property by the 
Care the Commonwealth takes of him, he may 
juſtly be taxed W ag nh to his Income, as 
Servius Tullius ſaid, in Defence of the Inſtitution 
of the Cenſus 8 It is very juſt, I think, and 
very much 2 the public Good, that ſuch as have 
large e ee pay largely, and ſuch as have 
leſs in a due Proportion. And thus all Sub/idies 
levied upon extraordinary Exigencies in the 
Commonwealth, ought to be laid according to 
the Value of Eftates. And then, ſecondly, ſince 
every Man's Life is defended by the Sword of 
the Commonwealth, and Life is equally dear to 
Poor and Rich, they are both equally obliged to 
attend the Service of the Wars, and to pay an 
equal moderate Tax upon that Account, 1 a8 
a Pol-Tax, in which the Rich pays no more than 
the Poor. But becauſe it is owing in like Man- 
ner to the publick Care of the Commonwealth, 
that the Subjects have the Advantage and Op- 
portunities of raiſing Eſtates by their own Induſ- 
try, the great Difficulty in this Caſe is, how 
the Tax upon this Account ought to be laid ? 
And pethaps the moſt convenient Way may be, 
to tax Men according to what they con/irme, ra- 
ther than what they get; eſpecially, ſince Men 


generally /pend in Proportion to what they have 


comiug 


Book VIII. 


2 3 


GGG 


= © & 


CHAP. V. 


coming Is For if the Tax be laid according to 


what People have coming in; and it ſhould hap- 


at ſome who have equal I»comes, ſhould 
mw or uncqual e (which is as com- 
3 as it is for one Man to be frugal, and lay 
up what he can, and for another to ſpend what 
he gets in Waſte and Luxury) the Conſequence 
will be, that ay that equally enjoy the Benefit 
of the common Peace, muſt yet bear an unequal 
Share of the Burthens of the Commonwealth. 
For Inſtance, here are two Perſons which get 
equally an hundred Pounds a Year, and one of 
them ſpends conſtantly forty of it, and the other 
perhaps fourſcore; ſince both of them equally en- 
105 the Benefit of Peace, it ſeems reaſonable that 


oth ſhould pay equally for it. But then in this 


there will be theſe two Inconveniznces - Firſt, that 
it will be very difficult for the Government to 
diſcover what each Subject gets every Year by his 
Induſtry 3 beſides, that there cannot be a Re- 
view made ſo often, of what every Man is worth. 
And Secondly, that if the Tax be levied at the 


. Year's End, when both have made up their Ac- 


counts of what they have received, and how much 
expended, and the Tax be laid upon each of them 
in Proportion to what they have remaining of the 
laſt Year's Income; tis maniteft, that one muſt 

bay double as much as the other, though both 
equally enjoy'd the common Peace. And what is 
worſe, thc one ſuffers for his Par/imony, and the 
other is cas'd by his Extravagance. And there- 
fore it muſt be the beſt Method to lay the Tax 
upon the Things which arc to be conſumed, and 
then every Subject will inſenſibly pay his Share 
to the Publick, in Proportion to his private Con 
ſamption, not indeed for what he now actually is, 


but for what, by the Protection of the Common- 


wealth, he was formerly poſſeſs'd of; and ſo that 
which is paid to the Publick, will be look d up- 
on to be Pare of the Price of the Things that are 
conſumed :. But what hath been ſaid before, in 
other Reſpects, of the Cuſtoms, may alſo be ap- 


7 5 to Taxes, and all other public Impoſitions *. 


hat Ways of raiſing Money Neceſſity may 


| ſometimes force a Government to take, may be 


ſeen at large in Ariſtotle's OEconomicks, J. II. 
c. 1. I cannot by the way forbear mentioning a 
very odd Sort of a Tribute, which the T1uca's of 
Peru laid upon the pooreſt of their Subject, 
which was to bring every Year to the Governors 


over the Eftates of the Subjefts. 839 


of their Provinces, a certain Number of Gnat's 
Horns; the Deſign of which might poſſibly be, 
either that no Body ſhould think himiclf exempt 
from paying Taxes, or elſe perhaps to free them- 


ſelves from thoſe Inſects . 


VII. Sovereign or Tranſcendental Propriety 
(which is the third Head) is what ſome pretend 
to be atraid of, more upon Account of the Name; 
than the Thing. The Sovereign Power, they ſay, 
was erected for the common Security, and that 
alone will give a Prince a ſufficient Right and 
Title, to make uſe of the Goods and Fortunes of 
his Subjects, whenever Nece//ity requires; becauſe 
he muſt be ſuppoſed to have a Noel to every 
Thing, without which the publick Good cannot 
be obtained. But the tranſcendental Propriety is 
too arrogant and ambitious a Name; and which 
ill Princes may ſometimes abuſe to the Damage 
and Ruin of their Subjects. But as it is trifling 
to diſpute about Words, ſo I think there can be 
no Abſurdity or Danger in giving a particular 
Name to a particular Branch of the ſage 
Power, as it exerts itſelf in a certain Way, upon 
certain Things. What the Force of this Po- 
priety is, I ſhall now endeavour to explain *, It 
will be confeſſed agrecable to natural Equity, that 
when Contributions are to be made for the Preſer- 
vation of ſome particular Thing, by Perſons that 
enjoy it in common, every Man ſhou!d pay his 
SDota, and one ſhould not be forced to bear 
more of the Burthen than another. And the 
ſame holds to be Equity alſo in Commonwealths ; 
but becauſe the State of a Commonwealth may 
often be ſuch, that either ſome preſſing Neceſſity 
will not give leave, that every particular Subject's 
Nuota ſhould be collected, or elſe, that . 
lick 1 be forced to want the Uſe of ſomething 
in the Poſſeſſion of ſome private Subject; it muſt 
be allowed that the ſovereign Power may ſeize 
upon it, to anſwer the Neceſſities of the State. 
But then, all above the Proportion that was due 
from the Proprietors, is to be refunded to them 
by the reſt of the Subjects. For Example, when 
a Tow? is to be fortified, the Fields and Gardens 
of private Subjects muſt be laid open, and per- 
haps their Houſes be pulled down, to give room 
for the Works and Ditches. In Seiges, Houſes 
and Trees that belong to private Perſons are ta- 
ken down, that the Enemy may not be ſhelter'd 
by them, or the Beſeged incommoded. Materials, 

private 


« Beſides, theſe Contributions, by way of Exci/, are a Means to reſtrain the Exceſs of Luxury, and Profuſeneſs. People need only 


forbear magnificent Feaſts and Entertainments, and wearing fine Clothes, and then they will not pay much. Bur if they will, at any 
Rate whatſoever, indulge their Appetite, and humour their Vanity, they ought to blame no Body but themſelves. See Hochſteteri Colle- 

um ndoranum, &c. Exercit. xi. \. 12. N 
6, Puſe _ in Agricola, c. 19. 9 he ſays, that if Agricola rais d the Tribute upon the Britains, or obliged them to pay a 
greater Quantity of Corn, he made them amends, by allowing them proportionable Favours, and by taking away all thoſe Exactions 
and Oppreſſions which were more inſupportable than the Tribute itſelf ; for they had been forced before to wait ridiculouſly at the Gra- 
naries, though they were ſhut againſt them, and to buy their own Corn, and ſell it again at a ſet Price; and it had been common to ſes 
them new Roads, and Places at a great Diſtance, that the People might carry their Corn from the Incampments that were neareſt to 
them, to thoſe that were fartheſt off, and in the worſt Ways, that ſo what lay open for all, might turn to the Advantage of a few. 
Vid. Cic. in Ver. 3. And it was too ſevere an Anſwer Peſcennius Niger gave the Fews, when they begged him to leſſen the Taxes 
upon their Eſtates: You would have me take off the Tax upon your Lands, but I aſſure you, it could, I would lay another upon the Air 
you breath in, Spartianus, c. 7. ; ; ; 

© Garcilaſſ. de la Vega. l. 5. c. 6. Moreover, as to what relates in general to the Manner in which a Prince ought to manage, ſo 
as to make the Revenues of the State conſiderable, without oppreſſing the People; ſee Charron de la Sageſſe, Liv. III. chap. 2. f. 21. the 
Parrhaſiana, Tom. I. p. 274, Cc. and Mr. Buddeus's Philoſophe Pratique, Part III. Chap. 5. F. 7. & 1.8. c. 5, 6. . 

4 Domintum Eminens. 


Mr. BAR B. NOTES on F. vis. | 
" See above in B. 4. c. 6.5. 3, exc. See Mr. Budaeus s Hiſtory of the Law of Nature, in his Selecta Fur. Nat. F. 53. Beſides, we muſt 
remember, that every Thing that lies in the Territories of a State, and has no particular Proprietor, belongs originally to the State, un- 
leſs it is otherwiſe left in common by a conſtant and received Cuſtom. See Mr. Tits in his Specimen juris publici Romano Germanici. 
Lib. II. Chap. 3. | | 
* See Grot. B. 1. c. 1. $.6. and c. | 3. $. 6. rd B. 2. c. 14. F. 7, 8. and B. 3. c. 19. 6. 7. and c. 20. f. 7, Ec. 
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private Men lay by for their own Uſe, may be 
taken, and made uſe of in publick Fortifications. 
In general Scarcity, the Store-houſes and Grana- 
ries of private Subjects are ſet open. In the Ex- 
tremities of State, Monies entruſted with the Go- 
vernment are ſeized. And private Mens CMers 
are rifled, when they are not kind or publickſpi- 
ated enough, to offer their Money voluntarily by 
Way of Loan; as Jenophon ſays Cyrus did“. 
Perhaps what Cz/ar did of this Kind, when he 
came to Rome aftcr the Defeat of Pompey, is not 
to be juſtified, though he be ſup oſed a lawful 
Prince; For as Dio relates it;“ He pretended 
cc to borrow the publick Money, when he found 
« there was no other Way of getting it, but con- 
« tinued to threaten Force, and to demand it 
« as his Due; and yet was reſolved never to pay 
« it back ?.” So again, if there be no other Way 
to oblige a common Enemy to retreat, our own 
Country is to be laid Waſte, and all Things which 
might be ſerviceable, to be carried away, or left 


unfit for Uſe *. From all which it 7 that 


tranſcendental Propriety never takes Place, but 
in the Extremities and Nece//ities of the Common- 
wealth. Though Bæcler, in his Comment upon 
Grotius, 1. i. C. 1. (. 6. obſerves, © That the 
& Nece//ity here meant hath its different Degrees, 
ec and that it is not only at the laſt Extremity, this 
« Power may be made uſe of.” But neither, on 
the other hand, is this Power to be extended too 
far; but ſhould be reduced to Equity, as nigh 
as it is poſſible. And a famous Example of this 
we have in Livy, l. xxxi. c. 13. From hence it 
may alſo be further inferr'd, that the Prince him- 
ſelf cannot releaſe a Subje& from the Force of 
this tranſcendental Propriety; becauſe the publicꝶ 
Extremities of the Commonwealth muſt always 
be ſuppoſed to be unanſwerable Exceptions to all 
Sorts of irs 9 For it is a Contradiction to 
pretend to be a Subject, and yet to inſiſt wo a 
Right utterly inconſiſtent with common Safety. 
But however, without Diſpute, they that have 
loſt or ſacrificed their Fortunes to the pic 
Safety in ſuch Extremities, ought to have a Reffi- 
tution or Satisfaction made them, as far as it is 
poſſible by the whole Commonwealth. Some in- 
deed will make this Exception, when though the 


Damage ſuſtained be unavoidable, it might > 8g 
or 


have been eaſily foreſeen and prevented. 

Example, when Houſes built in the Suburbs, 
are pulled down in the Time of War. For the 
Proprietors of theſe can demand no Compen/ation 
for their Loſſes; becauſe they knew before that 
they could not build in thoſe Places upon other 
Terms. And conſequently, by building there 
notwithſtanding, did in a manner tacitly conſent 
to it. But much leſs can any Compenſation 
be allowed, where the Necęſſity was univerſal, and 
every Subject ſuffer d equal Loſs, For the Pub- 


1 Xenoph. Cyroped. 1. 8. c. 2. 
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Hick is concern'd no further than to take Cre 
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that the Subjects be not injured by any ill Con- 

0 » Goremmens, * ea obliged wy to 
ar a e Damages t I : 

_— ges they might at any Time 
VIII. As to the publick Goods which belong 


to the Commonwealth itſelf as ſuch, it is to be 


obſerv'd, that in ſome Kingdoms the ivi 
ed into two Parts, one of Which is Cn 
the Maintenance of the Prince, and the other to 
defray publick Expences for the Preſervation of 
the Sale. So Dionqſius Halicarnaſſeus makes 
a Diſtinction between the Anuooia . or the 
publick T oe and the Toy dd Beoiniey va G 
and the Patrimony of the Prince . And in Ching 
one Part in Nine of the Land belongs to the 
Emperor 7, I” that Part intended to maintain 
the Prince, I mean, that the Prince in ſome 
States hath certain Goods aſſigned him out of 
the Publick, the Income of which is to maintain 
the Expences of his Palace. And of all theſe 
the Prince hath the full Profits, and may diſpoſe 
of what he hath coming in trom them, as he 
pleaſes; and what he lays up out of his Income 
where the Laws of the Kingdom do not provide 
otherwiſe, makes an Accgſſion to his own private 
Patrimony e. The Emperor Pertinax *, upon 
this View refuſed to have his Name put upon 


any of the imperial Poſſeſſions; becauſe, as he 


ſaid, They were not the Emperor's Prepriety, but 
the common publick Eſtate of every Roman, In Pe- 
ru, under the Empire of the Juca's, the Lands 
were divided into three Parts; one Part belong'd 
to the Emperor, another to their God the Sun 

the third to the Commonwealth ; and therefore 
the Subjects paid no Taxes out of theirs *. But 
ſecondly, the Goods which are to defray the 
Expences for the Conſervation of the State, are 
only 3 intruſted to the Care and good Huſ- 
bandry of the Prince, who ſhould always have 
eſpecial Regard for the publick Good ?, and ex- 
preſs the ſame Caution and Conſcience as a Gnar- 
dian . to have for the Eſtate of his Pupil. 
From whence it may be caſily inferred, on which 
Side the Right lies, to what a Prince gets or 
lays up in the Time of his Reign, on his, or on 
the Commonwealth's, For if a | Re grows rich 
out of that Branch of the publick Revenues, which 
belongs to the Commonwealth, or by impoſing 
Taxes upon his Subjects, or by the Expence of 
their Blood, or by employing them in any of 
thoſe Services which by common Obligation they 
owe the Commonwealth; it is clear, that his 
Wealth muſt accrue to the Publick, and not to 
his own private Eſtate. But ſuppoſe, as it may 
alſo happen, that a Prince may make all neceſſa- 
ry Preparation for a War, and carry it on after- 
wards, without any Aſſiſtance of the publick 


Treaſure, upon the Strength of his own private 


Riches 


> Dio Caſſius, 1. 42. 


. # Critolaus, when the Romans were making War upon him, agreed with the Achaian n that all Suits for Debts ſhould be 


put off, and no Man ſhould be obliged to make any Payment till the War was at an End, Vi 


Polyb. Excerp. Leg. 144. c. 3. V. I. 18. 


7. 3. J. 8. D. de leg. Commiſſoria. Curtius, 1. 3. c. 4. See Sueton. ch 42. of Ful. Caſ. the Law made by Ceſar about the Paymeut of 


Debts. 
Dion. Halicarn. l. 3. Antiq. Roman. l. 3. c. 1. 


4 Fo. Chriſtoph. Becmannus, Medit. Polit. Diff. 21. f. 8. 
Martin. Hiſt. Sin. l. 4. c. 24. 


4 Senec. de Benef. I. 7. c. 6. Every Thing belongs to Cæſar; but to his Exchequer nothing but his own private Fortune; every 


Thing is at his Command; but his Patrimony only is his own Propreity. 


d Herodian. |, 2. c. 15. 


Vid. Garcilaſſ. de la Vega Comm. Roy. |. 5. c. 14. and Francis Hottoman's Quæſt. Illuſt. 


Mr. BARB. NOTES on F. vn, vin. 


| © See Grot. B. 3. c. 20. b. \# 


See Grot. B. 2. c. 6. F. 11. 


3 Sec the laſt Section of this Chapter. 
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CHAP. V. 


Riches and Eſtate, without engaging the Com- 


monwealth, either in the Expence or Hazard of 


it, or it may be, perhaps, barely from the Profits 


and Revenue of his Crown-Lands In ſuch a War 


tis alſo clear, that whatever Acquiſitious a Prince 
makes, will be abſolutely his own Right, and 
that he may, if he pleaſe, exclude the Common- 
wealth. For I have an undeniable Right to the 
Profits of what I have the U/e and Produce of, 
and therefore may diſpoſe of them as I think 


IX. I ſhall in the next Place enquire, what 
lawful Power any Prince may have to alienate the 
Whole or any Part of his Kingdom. By which 
I do not mean a patrimonial Kingdom, but a King- 
dom receiv'd by free Conſent of the People. Gre 
tius is very large upon this Queſtion 5, The Iſ- 
ſue of the Matter in Diſpute in ſhort is this; 
That a Prince hath no manner of Power to 7ranſ= 

fer or give away his Kingdom by his own /ing/e 

Authority; and that his Subjects are not at all 
obliged by ſuch an Ad, if made; and that the 
Conſent of the People is entirely as neceſſary as 
that of a Prince. For as the Peopie cannot juſt- 
ly take the Crown from their Prince, ſo neither 
can he, without their Conſent, ſet it upon whoſe 

Head he pleaſeth. But in the Alicuation of a 
Part of a Kingdom, beſides the Yrince's Conſent, 


there is required not only the Conſent of the 


People, that are to continue under their old 
Prince and Government, but the Conſent of that 
Part too eſpecially, which is to be alienated. The 
Reaſon is, e they that at firſt erected the 
Commonwealth; and they that came voluntarily 
into it afterwards, bound themiclves * mutual 
Compact, to be govern'd by one and the ſame Go- 
vernment, as long as they thought good to con- 
tinue in the Dominions of the ſame Common- 
wealth. And therefore, as every particular Sub- 
ject acquired a Right by Virtue of that Compact, 
not to be violently ejefed out of the Common- 
wealth, nor to be given up to any foreign Power, 
except by * of Puniſhment; ſo the whole Bo- 
dy of the Subjects, from the ſame Compact, ac- 
quires a Right to itſelf over the particular Sub- 
jects, by which no Subject can put himſelf un- 
der a foreign Government or Power, or diſclaim 
and renounce the Authority of his own, as long 
as he is allowed to live in any of the Dominions 
belonging to it. And therefore, ſince all Com- 
monwealths (as all moral Bodies are formed and 
grow by a Conſent of the Parts, we muſt look 
back upon the original Deſign and Intentions of 
the primitive Founders of them, when we enquire 
what Power the whole Body hath over the Parts 
in ſuch a Caſe as this. And it cannot be pre- 
ſumed, that their Intentions were, that the Bo- 
dy ſhould have a Right to cut off its own Mem- 
bers, when it pleas'd, and deliver them up to 
another's Power and Command. And for this 
Reaſon the People of Guienne juſtly refuſed to be 
ſeparated from the Kingdom of England, not- 
withſtanding the Grant and Donation of Richard 
the Second. But indeed there is one Exception 
againſt what was ſaid before, that a Part ought 


ne. 34.12. 


L. 1. c. 4, §. 10. G 
© Froiſſard. |. 4. Polyd. Virgil. Hiſt. Angl. J. 20. 


oder the Eſtates of the Subjeds. 
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not to diſown or ſeparate from the Body, while it 
continues within the ſame Dominions, and that 
is this; except it be in the laſt Ex / remities, and 
that it be impoſſible for it to preſerve it ſelf other- 
wiſe, than by ſubmitting to the Euemys Power 
and Authority. For in all Agreements of this 
Nature, the utmoſt Neæceſſity ſeems of Courſe to 
be excepted ; which, it is always allowed, gives 
a Man tull Liberty to ſecure himiclf all the Ways 
he can poſſibly. And therefore tis no more than 
what muſt be expected, and is far enough from 
being criminal, that a Tow», after it hath made 
the beſt Re/itance it could againſt an Every, 
ſhould at laſt chooſe rather to ſurrender, than 
ſufler itſelf to be carried by Storm, and be put 
to the Sword. For ſince every Man that ſubmits 
himſelf voluntarily to Civil Government, had be- 


fore from Nature a Right to defend himſelf all 
the Ways he could, and therefore enters into the 


Commonwealth for the better Attainment and Se- 
curity of that Right; when the Commonwealth 
can no longer afford Protection or Detence to the 
Subjects, they muſt be ſuppoſed to be releas'd 
from the Ties they were Aa before, and to be 
at Liberty to conſult their own Safety as they 
think beſt. And without Diſpute, the Common- 
wealth itſelf can have no other Right over the 


Members of it, than what was granted and left 


by them that at firſt erected it. And therefore 
as the Commonwealth engageth to protect and 
defend every one of its Members, unleſs hinder'd 
or prevented by unavoidable Neceſſity; ſo when- 
ever it ſtruggles under ſuch a Neceſſity, it is ſup- 
poſed, that no Man is forbid to provide tor his 
own Security as well as he can. In the natural 
Body indeed it is lawful to cut off any particular 
Member to preſerve the whole, becauſe eve 
Member lives entirely by the Life of the Body, 
and cannot live otherwiſe 3 but in a moral or po- 
litick Body, tis poſſible the Members may exiſt 
and live in a ſeparate divided State; and there- 
fore the Body moral hath not the ſame Right 
over its Members, as the Natural. But if a Prince 
ſhould be neceſſitated by Extremity of his Affairs, 
to compound for a Peace with an over- powerful 
Enemy, by giving him a certain Country in his 
Dominions, and that Country ſhould diſown and 
deny the Eraut; in this Caſe, it is my Opinion, 
that the Prince may draw his Forces out of their 
Towns and Garriſons, and leave them naked, not 
hindering the Congueror from taking Pofſe/ion of 
them. But then that he hath no Power to oblige 
or force them to ſurrender themſelves, or to ſub- 
mit to the Conquerors Authority. Neither can I 
think, that the Country is under any Obligations, 
if they have Strength enough in it, not to make 
Reſſſtauce againſt ſuch a Conqueror, or afterwards, 
if they can, not to erect themſelves into a ind, 
Commonwealth. For thus when the Emperor 
Jovian was obliged by Treaty to give up the City 
Nifibis to the Perſians, the Citizens deſired they 
might have Leave to defend themſelves . By 
ſuch Agreements therefgre the Prince indeed and 
People loſe their Right to ſuch a Country; but the 
Conqueror, if they conſent to receive him, and 
= | ſwear 


l. 2. c. 6. F. 3. (Upon both which Places ſee Bwzler's Annotations) & 1. 3. c. 2 0. f. 5. &c. 
# Ammian. Marcellinus, I. 2 5. c. Its Zoſimus, |. 3. 
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ſwear Allegiance to him, acquires a lawful Aut ho- mation . And though perhaps he may think h; 
rity and Power over them. As to that Opinion ſelf well enough 8 2 for bie —4 >| 
ſome are fond of, either with regard to al King- yet it ſhould be conſidered; that there are to be 
doms, or perhaps only to ſome Particulars, that other Princes to ſucceed him, who are all to be 
whatever Foods are appropriated to, or, as they maintain'd agreeably to the Dignity of crows d 
ſay, incorporated in the Crown, can never be any Heads. But however, we are to diſtinguiſh care. 
Way alienated, and that neither the longeſt fully between the Goods themſelves or the ublick 
Courſe of Years, or another's quiet and peaceable Patrimony, and the Profits or Produce off them 
Poſſeſſion can ſecure them from an Ad of Reſirmp- 'The firſt the Prince hath no Power to alienate, 
tion, at any Time after, it is without Diſpute, falſe the other he hath free Liberty to diſpoſe of, as 
and groundleſs. And much more abſurd and ri- he pleaſeth. Thus where the Right * of wh . 
diculous is it to aſſert, that any Kingdom may the Sea or Rivers caſt up and join to the Lang, is 
have Privilege to waſte and ruin others, and yet the publick Patrimony, or belongs to the Cows 
that what it hath once ſeized, can never after- the Prince cannot make away, or !rans/er that 
wards be recover'd from it. | Right, to any one elſe ; but I can ſee nothin 
X. From what hath been ſaid it is further evi- that can oblige him, not to diſpoſe of what 
dent, that a Prince cannot, without his People's thrown up by the Tide or the Stream, as he thinks 
Conſent *, make his Kingdom feudatory to ano= fit; becauſe this is the Produce of that Right. 
ther, or hold it upon Condition of « Forfeiture So the Right of Conſiſcation may be a publick pa- 
whenever the feudal Oath is violated, or that when trimonial Settlement, and the confiſcated Goods be Th 
his Family is extinct, it ſhall devolve to the Prince the Produce of that Settlement. The firſt is ap- 
it is held from. For if the Conditious be ſuch en ee to the Commonwealth, the ſecond be- I 
as theſe, the making the Kingdom feudatory is longs to the Prince. But after all, a Prince that 15 
indeed a conditional Alienation. And again on hath Power, when Reaſons of State require it, to | 
the other hand, the People may recal any AG of levy new Sub/idies upon the Subject, as he pleaſ- x 
Homage, which the Prince hath remitted without eth, may, when the Neceſſities of the Common- 
their Conſent. And it further follows, that a wealth command, mortgage Part of the pul- 
Prince cannot mortgage any Part of his Domini- ic Patrimony. For as the People are obliged 
ons, {6 that the Government of it, and natural to pay the Subſidies, ſuch a Prince lays upon 
Poſſeſſion, ſhall be for ſo long reſign'd to the them, upon ſuch Reaſons of State; ſo are t ey 
Creditor, without the Conſent of his People, and obliged to redeem what was mortgaged upon ſuch 


the Dart engag'd = Mortgage: and much Reaſons. Since the Thing is the ſame, whether 
- Conditions of Forfeiture an- they pay the Money beforchand, to prevent the 


1 


leſs if there be any 18 of 
nexed. The Reaſon of which is, not only be- Neceſſity of the Mortgage, or whether it be le- ſel 
cauſe à final Alienation is generally the Conſe- vied upon them afterwards to redeem it. And afl 
uence of Mortgaging; but beſides, becauſe the here it is manifeſt, that every particular Subject hir 
People, when they made Choice of their Prince, is not the Debtor of that Money, though every WI 
choſe to be govern'd by him, and not by any one be obliged to contribute his Share to diſ- fir 
other. And becauſe it may juſtly be preſumed, that charge it. So alſo, where the Prince lays Wa 
they that are grown and are ſtrictly united in one out Money for the Uſe of the Publick out of his anc 
People, can never be willing to be broken and own private Eſtate, the Commonwealth muſt be of 
and cantoned into Parts and Diviſions. ſuppoſed to mortgage to him the public Patri- the 
XI. And it is alſo further evident, that the mony upon that Account, till ſuch Time as the i 1 
Prince hath no Power, without Conſent of his Debts contracted upon it are cleared by the Pec- * 
People, to alienate thoſe Goods, the Revenues of ple. But all this will hold only upon Suppoſi- tha! 
which are defign'd, either to ſupport the publick tion, that there be no fundamental Law, or Ca- IEF 
Expences, or to maintain the neceſſary Greatne/s pitulation, which provideth otherwiſe, and either that 
and Dignity of his Court. For in thoſe Goods the enlargeth or confineth the Rights of the Prince 1 
Prince is allowed only the /e and Produce of or People. the 
them, which can never amount to a Right of Alie- Ho 
Sub onere Commiſſi ex Felonia. = Lex Commiſſoria. © Vid. Senec. de Beneficus, L. 6. c. 20. * Alluvienum Fus. h 18 5 
ten 
Mr. BAR B. NO TE & on S. x, x1, ty, < 
| ven 
1 See Grot, B. 2. c. 6. f. 9. 2 pid, Grot. abi ſupra, F. 11, 12, 13. 3 See Grotius, B. 3. c. 2. F. 1. e. 
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CHAR N 
Of the Right of War. 
The Cox TENS of every Paragraph of the Sixth Chapter. 


1. The Diviſion of what follows in the Chapter. |\ x111. Of the Equity of Repriſals. 
11. Peace the ordinary proper State of Man ; Mar] xiv. For whom we may juſtly make War. 
extraordinarily indulg d by Nature. xv. Of the Declaration of War. 
111. War either offenſive or defenſive. xvr. Of the Liberties commonly uſed in Wat. 
iv. The Cauſes of War ought to be manifeſt. xVII. Of the Liberties uſed upon the Perſon of 
v. The unjuſt Cauſes of War recounted. ; an Enemy. 
vi. Fraud lawful againft an Enemy, = xvIII. Whether lawful to kill an Enemy by Ass 
vit. How far Violence may be lawfully uſed againſt Jaſiues ? So | 
an Enemy. | 1 xx. Things ſacred not exempt from the Liberties 
viit. In a Commonwealth particular private Men 1 
| loſe their Right of War. xx. Things, how acquired in War. 
ix. War either ſolemn, or leſs ſolemn. : xxl. To whom the Acquiſitions of War belong. 
x. A Magiſtrate as ſuch hath no Right to make|| xx11. Things incorporeal, how far acquired in 
Jar. 5 ar. | 
x1. Whether he may make War upon a Preſump=|| xx111. A Loan, whether 1 in Nar. 
tion of his Prince's Conſent. xxIV. Dominion over the Conguer d, how many 
xii. How far an Injury, done by à Subject, may ways acquired. 
give Reaſon for a War againſt the Com=|| xxv. Things loſt in War, how recovered. 
monwealth. | x2 VI. Whole Nations, how reſtored to Liberty. 


G every particular Man in a Liberty of War flows from Principles common to both. 
) Nature hath the fame natural Right, which Brutes indeed by Inſtinct of Nature will endea- 
States and Commonwealths have, to defend him- vour to defend and. preſerve themſelves as well as 
ſelf againſt unjuſt Violence, and to defend and they can *, But Man alone underſtands the Na- 
aſſert his Rights by Force, when others injure ture and Conſtitution of Peace, For it is he on- 
him in, or endeavour to deprive him of them, it J that can voluntarily undertake or forbear the 
will, I think, be a proper Method to enquire, Performance of any Action, which may bring 
firſt, what may be ſuppoſed common to the Good or Harm upon another Perſon, upon a Con- 
Mars of particular Men, and Commonwealths; fideration of certain Obligations on one Side, 
and then, ſecondly, what hath either by Cuſtom and certain Rights on another. All which de- 
of Nations, or by Nature, been appropriated to pends entirely upon the Uſe and Exerciſe of Rea- 
the latter. Oo | | Vn. | Beaſts indeed perform the Service their 

II. Firſt therefore, tis, certain that nothing. Maſters are pleas'd to uſe them in: But the Rea- 
is more conſonant to the Law of Nature, than ſon of that Obedience goes no higher than the 
that no Man ſhould offer unjuſt Violence or In- Fear of Blows, or the Temptation of good Keep- 
Jury to another 3 and on the other hand, than ing; for the Senſe of any Obligation, without 
that all Men ſhould ſhew Kindneſs and Huma- doubt, lies much out of their Reach. We find 
nity to one another, and be particularly exact in too, that Beaſts are ſeldom inclin'd to hurt Men, 
the Obſervation of Agreements and Compacts. or one another; but this muſt be ſuppoſed either 
And when Men duly attend to, and obey theſe the Effect of Fear and Weakneſs, or becauſe 
Laws, they may be faid to enjoy Peace; which they find nothing to provoke their Appetite. 
is a State moſt agreeable to human Nature, which Again, there are others of them that ſeem to be 
tends moſt to 1989 1 5 its Happineſs and Securi- fond of, and to careſs and aſſiſt one another. But 
ty, and indeed which the Law of Nature was gi- it is not to be ſuppoſed, that they do ſo; becauſe 
ven to Men principally to eftabliſh and preſerve *. they are ſenfible they are obliged to it.. But 
Nay further, Peace is a State proper to human notwithſtanding, it is very lawful, and may 
Nature, as ſuch; ſince it ariſeth from a Principle ſometimes be neceſſary for Man himſelf to make 
peculiar to Mankind above the Brutes ; whereas War; for Example, when he finds that another 

_ | | | Perſon - 

Vid. Pohb. I. 12. c. 14. 

Jo this Purpoſe is that Paſſage of Quintilian. Declam. 9. p. 128, 129. Ed. Lugd. Bat. Nature ſeems to have infuſed into Man, 
more than into other Creatures, a certain Sociableneſs of Temper and Conſtitution, which has taught us to think ourſelves Happy in 
one another's Company and Converſation, to unite into Nations, and erect Cities and Commonwealths: And among all the Impreſſions 
ſhe hath made upon our Souls, there is none that can be of greater Uſe to us, than that of Kindneſs and Good- Will. For what can we 
Imagine happier than Mankind, if all the World could be perſuaded to be Friends? We ſhould have no Wars, Seditions, Robberies. 
Quarrels, and Diſputes, or any of thoſe Evils which we ourſelves add to thoſe of Fortune. It hath pleas'd Heaven, indeed, that it 
ſhould be otherwiſe; but however, the World hath always been agreed, that Sincerity, Integrity, and Gratitude, ought to be the great 
Principles in the Compoſition of every brave ard noble Spirit. 0 | | 


Mr. BaRB. NOTE on F. rr. 
Vid. Lactan. Inſtitut. Divin. L. 5. c. 17. 
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834 0e the Right of War. 


Perſon hath maliciouſly defign'd todo him Harm, 


or denies him his Right. For in ſuch Caſes, the 


Care he is ſuppoſed to have of his own Safety, 
giveth him Power to defend himfelf, and aſſert 
his Right what Ways he thinks beſt, though it 


* 


Book VIII. 
to revenge them with War; when either the In- 
convemences he may bring upon himſelf, and 
thoſe that belong to him by it, are like to be 


greater than the Advantages he can propoſe; 
or when others he at preſent is at Peace with, muſt 


recover his Right by Force, when he cannot obtain 


| ſeribes, |. 3. ver. 330, 331. 


be with the Hurt of the injurious Perſon; or to oy Ie ſuffer ſuch Evils, as by the Laws of 
umanity, on a quiet Submiſſion to the Injuries 
it by ar Means «, For Nature hath not only offer'd, he ought to defend them from. And 
given Man a quick Senſe of Injuries, that he therefore, that a Man is juſtly to be commend- 
might not ſuffer himſelf to be oppreſs'd and in- ed, that will not revenge an Injury, when he ſees 
ſulted ; but ſhe hath alſo armed him with Strengh that a Far will, in all Probability, produce great 
and Agility of Body, that he ſhould not be for- er Evils than Good. ; 
ced tamely to ſubmit. But then, when Nature III. "The Cauſes of ju/t War may be reduc'd to 
ermits War, Peace is the Price and Reward of theſe three Heads . Firſt, To defend ourſelves 
Mar. And when Men are forced to fight, it is and Properties againſt others that deſign to do us 
not becauſe they are to make War perpetually, Harm, either by aſſaulting our Perſons, or taking 
but that they may enjoy a laſting Peace and Secu- away or ruining our Eftates. Secondly, To aſſert 
rity for the future . But beſides, though the our Rights whey others, who are juſtiy obliged, 
Perſon that doth Harm, doth immediately, as far refuſe to pay them to us. And laftly, To recover 
as he is concerned, give a Man Power to make War Satisfaction for Damages we have injuriouſly ſuſ- 
upon him, yet it ought to be conſidered, what trained, and to force the Perſon that did the Inju- 
ood or Evil may probably be brought upon ry, 7o give Caution for his good Behaviour for the 
Himſelf or others that did him no Injury by it. futaur? . And hence ariſeth the Diviſion of juſt 
For Injuries, which do not entirely rob a Man Wars into M enſve and Defenſive. The latter 


of Quiet and Safety, ought not to provoke him of which I take to be thoſe Sorts of Wars, in 
| Shs N He which 


Dictys Cretenſis, I. 2. c. 21. p. 44. Ed. Amſt. Max. Tyrius, Diſſert. 14. p. 138. Ed Ladg. Bat, A good Man never begins a War 


but when he is forced to it ; but a bad Man makes it his Choice. V. Bæcler in Grot. l. 1. c. 3.4.1. 


5 Aviſtor. ad Nicom. l. 10. c. . We make War that we may live in Peace. There is no Body that deſires, or makes Preparations 
for War, purely for the ſake of the War itſelf. For a Man muſt be of an inhuman Temper, that will make Enemies of his Friends, 
barely for the Satisfaction of a Quarrel, Tacit. Hiſt. I. 4. c. 76. There is no Body ſo forward in taking Arms, that had not rather 
obtain that peaceably, which he truſts to the Deciſion of a War. And therefore it is à very ill Character of ſome, which Silius Italicus de. 


They think Life pleaſant when in Arms employ d, 


Nec vitam ſine Marte pati, quippe omnis in Armis 
25 IKE. But dull and worthleſs if in Peace enjoy d. 


Tucis cauſa ſita eft, & damnatum vivere pact. 
| Mr. Bax R. NOTES on J. 117. 


ee When we make War, we complain of ſomething that has been done by thoſe againſt whom we take up Arms, —— We ſay, that they 
« have cheated us, that they have inſulted us, and taken our Goods from us.” Plato in the t ſt Alcibiad. p. tog. A. T. II. Ed. H. Steph. 432, 
T Ed. Wechel. Ficin. See Grotius, L. 2. c. 1. f. 1,2. Our Author here tacitly excludes from the Number of Lamſul Cauſes of War, the 
Puniſhing of criminal Actions; by which we are not injured ourſelves. But we have ſhewn above (Chap. iii. Sect. 4. Note 3.) that the 
Reaſon on which he eſtabliſhes his Opinion, is not very ſolid, It is true, that from Equal to Equal, we muſt not lightly take up Arms 
to puniſh all Sorts of Crimes, that do not relate to ourſelves, we muſt always uſe the following Precautions, which Grotius juſtly re- 
commends to us. I. Not to take them up for puniſping the Violation of the Maxims of the Law of Nature, which is contrary only to cer- 
tain Cuſtoms, though received upon ſome Foundation, among ſeveral Nations; ſuch as were almoſt all thoſe that gave the antient Greeks ſuch 
an Antipathy againſt the Perſians. For this Reaſon (fays F. Freder Gronovius thereupon) King Darius was to blame, to require the 
Carthaginians to eat no more Dogs-Fleſh, and not to burn their dead Bodies; ſince theſe two Cuſtoms had nothing in them to give a 
juſt Occaſion of War: But what he pretended, at the ſame Time, I mean their not offering any human Sacrifice, was manifeſtly Ay 
ed upon the Law of Nature, (Juſt. Hiſt. Lib. xix. c. 1. Num. 10. Ed. Grev.) II. Not lightly to place in the Number of Things forbid- 
den by Nature, thoſe which we are not well aſſured are contrary to it, and which are rather Kue prohibited by a Divine poſitive Law : Such 
are perhaps Conjundtions out of Marriage, and thoſe which are called Inceſtuous. Grotius here adds Ujury; but let us ſet afide the Abuſe of 
it, and there is nothing in it contrary to the Law of Nature, as we have ſhewn in another Place. III. To diſtinguiſh carefully the general 
Principles of the Law of Nature, ſuch as, we muſt live honeſtly, that is to ſay, after a Manner conformable to Reaſon, and ſome others like 
that, but which are manifeſtly inconteſtable, as when we ſay, that we muſt not take away another Man's Goods ; from the Conſequences that 
we draw from them. Some of which are eaſy to be perceived, ſuch is the Prohibition of Adultery, ſuppoſing Marriage; whereas, there are 
others more difficult to be diſcovered; as for Example, That Revenge where we propoſe nothing but Evil for Evil, is criminal As then 
political Legiſlators excuſe rboſe ro whom their Laws have not been declared, or who are uncapable of underſtanding them ; ſo in Matters of 
natural Laws, it is juſt to excuſe thoſe that violate them, through the Weakneſs of their Underſtanding, or. the Unhappineſs of an ill Educa- 
tion. IV. In ſhort, Wars undertaken only to eb thoſe againſt whom we take up Arms, are ſuſpected of Injuſlice, when the Crime 
is not undeniably plain, and very flagrant, or when there is no other Reaſon beſides, that makes a juſt War. This is what Grotius fays, L. II. 
c. 20. f. 41, 42,43. In the following Paragraphs, to the End of the Chapter, he treats of religious Wars, that is, of thoſe which we 
undertake againſt ſuch as have, on that Account, ſome Principle or Practice different from ours (for as to the reſt, it is clear that 
we may defend ourſelyes againſt thoſe who would hinder us from profeſſing that Religion which we believe to be the beſt.) All that he 
ſays amounts to this, that we cannot lawfully take up Arms for this ſingle Reaſon, againſt any but Atheiſts, or elſe againſt thoſe who 
inſolently revile the Divinity itſelf, whom they make Profeſſion of adoring. (See Mr. Buddeus's Diſſertation on the Cruſades ; in his 
Select. Fur. Nat. & Gent. p. 97, Kc.) So far is a {imple Difference of Opinion in other Tenet of Religion from giving any juſt Cauſe ot 
purſuing by Force of Arms, or diſturbing in the leaſt thoſe whom we believe to be in an Error. However, I queſtion not but that Pro- 
teſtant Princes may with a ſafe Conſcience enter into a Confederacy to deſtroy the Inquiſition, and force the Powers that ſuffer it in their 
Dominions, to diſarm this grand Cabal, under which Chriſtianity has groan'd fo long, and which under a falſe Pretence to Zeal, exerciſes 
a Tyranny the moſt horrible and contrary to human Society that ever was. Thoſe who love to acquire Glory by their Arms, cannot 
find a fairer or more lawful Occaſion of ſignalizing their Valour, ere they had otherwiſe, a ſufficient Strength to embark in this 
Undertaking ; and never would any Hero have tam'd Monſters more furious and terrible to Mankind, than he that could accompliſh the 
Deſigu of purging the Earth of theſe vi.lanous Souls, who ſo impudently abuſe it under the ſpeeious Shew of Religion, only to have where- 
with to indulge themſelves in Pride, Luxury, and Lazineſs, and to make both Princes and Subjects dependent on them, and live under 
their Subjection. > 

2 —— which we mult refer to our Obſervation in another Place, that in a Caſe of Neceſſity, an imperſeqt Right is chang'd into a 
perfedt Right; ſo that then the Refuſal of him that will not yield up to us what he ought to do, gives a juſt Occaſion of War. 
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CHAP. VI. 


which Men endeavour to defend and keep what 
is their own. The Former are, when Men ex- 
tort their Rights that are denied by Force, at- 
tempt to reco . 0 | 

own them, and require Caution tor the future. 
Sometimes indeed the Party that firſt began the 


War may have the Credit of being on the De- 


en eve. For Inſtance, ſuppoſe he be often alarm'd 
and haraſs'd with ſudden Incurſions upon him, 
the Enemy retiring always when he appears to 
oppoſe him; or ſuppoſe a Man be affured that his 
Voemy hath form'd Deſigns againſt him, and ſo 


diſables him for the Attempt, while he is ma- 


king his Preparation =. 4 
Tv. But 4 general, the Cauſes of every War, 


and eſpecially of the Meuſive, ought to be evi- 


without Mixture of Doubt and Uncer- 


t. and 
mee, en, For it is very uſual in Caſes of this Na- 


tainty *. 


Vid. Juſtin, I. 2. c. 3. n. 12. 
An nullas preferre preces, nec fœdera Regis 
Ulla ſequi? ceca ſed cunita impellere pugna 
' Debuimus ? ſic Thraces agunt. 


ver what hath been unjuſtly taken 
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ture for Doubts to ariſe ; either perhaps out of 
Ignorance of Matter of Fact, when it is not 
abſolutely certain, whether it was done, or not ; 
with what Intention it was done; or elſe out of a 
negligent, F Compariſon between ſtrict Juſ- 


tice and the Laws of Love and Charity; or it 
may be from a miſtaken Computation of the Pro- 
E of the Utilities, which it is probable will 
the Effects of undertaking or forbearing the ar 

In theſe Caſes therefore, as no uncertain Preten- 
ſions ought to be made uſe of; ſo neither ſhould 
Men immediately ſeek Redreſs by Arms, but 
ſincerely endeavour, and that theſe three Ways 
eſpecially, to compoſe the Differences, before 
they break out into a War: Firſt, by Conference 
between the Parties, or their gents. Second- 
ly, by Appeal to Arbiters 5, Or in the laſt Place, 
by Lot. But how evident ſoever the Cauſes 

of 


5 Valerius Flaccus, I. 5. ver. 665, &c. 


Never to peaceful Overture to yield, 
Or ſacred League, but in the bloody Field. 
Alway in Arms to breathe relentleſs War, 
None but the wildleſt Savages will dare. 


Mr. BAR B. NOTES on S. 111, rv. 


I In the fourth Tome of the Obſervations Ckoiſzes, printed at Hall in Saxony, Obſerv. VIII. there are ſome Reflections which I will 


here ſet down 
zog, Ce. 


in the very Words of Mr. Bernard, who has given us an Abſtract of them in Nouvel de la Rep. des Lett. Sept. 1704. 
"Tis now a- days the Cuſtom to excuſe the moſt unjuſt Wars, by ſaying they are purely defer/ive Wars. There are 


p 8 LE * 

People that believe that every unjuſt War ought to be called offenſtue, which is not true; for if there arc h , Wars that ae 
rg thets is no Doubt of it, there are alſo avs Wars that are unjuſt; as when we defend ourſelves againſt a Prince who has 
Reaſon to attack us Neither muſt we believe, that he who is the firſt Aggreſſor begins by that an ne ˖ War; and that the other, 
who demands Satisfaction for the Injury receiv'd, is always only upon the defenſeve. There are a great many unjuſt Acts that may 


kindle a War, and which however are not the War; as the ill Treatment of a Prince's Ambaſladors, or the 


plundering his Subjects : 


If then we take up Arms to revenge ſuch an unjuſt Act, we begin an offenſive, but a juſt War; and the Prince who has done the 


Injury, 
underta 


and refuſes to give Satisfaction, commences defenſive, but an unjuſt War. An offenſive War then is not unjuſt, but when it is 
ken without a lawful Cauſe; and then defenſive War, which upon other Occaſions would be unjuſt, becomes Juſt. In general 


hen, he that firſt takes up Arms, whether he does it Jeuſtly or unjuſtly, commences an offenſzve War; and he that oppuſes that War, 
ee e he has or has not Reaſon to do ſo, begins a defenſive one. Thoſe who look upon the Word effenſive Wan 3 A 
Term, as containing ſomething thar is always unjuſt; and who conſider, on the contrary, a defenſive War, as inſeparable from Equi- 

confound all the Ideas, and perplex an Affair, which of itſelf would appear plain and clear enough. It is with Princes as With 


i 
pay ing what we do not owe. 


ty. . . x 
N ivate Perſons. The Plaintiff, who commences a Suit at Law, is ſometimes in the a and fometimes allo he has Right on 
5 Side: It is juſt ſo with the Defendant. We are in the Wrong not to pay a Sum that is juſtly 


2 See Grot. B. 2. c. 1. § 1. and c. 22. $2, where he divides them into jxſtifying Reaſons, and Motives of the IWar : 
(Cauſe juſtifice, & cauſe ſuaſorte : ) The firſt are thoſe that render, or ſeem to render, the War juſt with regard to the Enemy; 
ſo that we believe we do him no Injuſtice in taking up Arms againſt him. The Motrves are the Views of Intereſt, which oblige 
us to declare War. In a War, innocent upon all other Accounts, the juſtifying Reaſons muſt not only be truly lawful, but muſt 
be blended with the Motives, that is, that we muſt never undertake a War but through the Neceſſity to which weare reduced of defending 
ourſelves againſt another's Inſults, ot making him give up what is our undoubted Right, and of obtaining a Satis faction for an apparent 
Injury done us. Thus a War may be vicious or unjuſt, with regard to the Cauſes, four ſeveral Ways: Firſt, when we undertake it 
either without any juſtifying Cauſe, or any Motive of Profit, tho never ſo little, but only out of a fierce and brutal Fury, that makes 
us delight in Blood and Slaughter purely for the ſake of Og: But there is Reaſon to doubt, whether we can find any Example of ſo 

y. 


barbarous a War. (See Grotius, Lib. II. Cap. 22. f. 2.) Secon 


when we attack others only for our own [ntereſt, without their ha- 


ving done us any Injury. And theſe Sorts of Wars are, with reſpect to the Aggreſſor, downright Robberies. (ee Grotius, ibid. f. 3.) 
Thirdly, when we have ſome Motives founded upon juſtifying Reaſons, but which ſtill have only an apparent Equity, and which, upon 
a nice Examination, are found at the Bottom to be unlawful. Such are thoſe mention'd by our Author in the following Section, atter 
Grotius (ubi ſupra 8 4. & ſeq.) In ſhort, Fourtbly, when notwithſtanding our having good juſtifying Reaſons, we undertake the 
War upon other Motives, that have no Relation to the Injury we have receiv'd, as acquiring Vain-Glory, enlarging our Rule and Do- 
minion, enriching ourſelves, ſatiating our Revenge, or upon any other View of Intereſt, either publick or private, but quite diveſted of 
the juſtifying Reaſons of the War in which we are engag'd. (See Grotius, ibid. F 17.) Of theſe four Sorts of Wars, whoſe Undertaking 
contains ſomething, that is juſt, or un juſt; the third and the laſt are very common, there being very few People ſo barbarous and ſavage 
as to take up Arms, without declaring at leaſt ſome ſort of juſtifying Og os The third is alſo very common; but it is not Ran 


to diſcover the Injuſtice of it. As for the fourth, perhaps it is the mo 


common of all; it is not ſo unjuſt in itſelf, as with regard 


to the Diſpoſition and Views of him that does it. It is beſides very difficult to be convinced of it, the Motives being generally ſo im- 
penetrable, or the greateſt Part of Mankind ſo very careful in concealing them. Thus we are not oblig'd to reſtore What we have 
taken from the Enemy in ſuch a War, exactly to the Value of the Damage and Injury he bas done us. This is taken almoſt from 
Mr. Buddens'sPhileſophie Pratique, Part II. Cap. 5. § 2. Ge. As he does ver) little beſides abridging Grotius, in all this, I ſhall here make 


uſe of his Book in ſome other Places; and by that, as well as by Grotius himſelf, and alſo 


y the Abſtract de Officio Hom. & Civ, 


I will ſupply what our Author wants, who has but lightly treated of all that concerns the Right of War and Peace, without doubt | 
becauſe Grorius had already almoſt exhauſted the Matter. Moreover, whoever is deſirous to ſee the Application of what we have juſt 
now ſaid in this Note, to remarkable Examples, need only conſult Mir. Buddeus's Diſſertation, entituled, Furiſprudentie Hiſtoric Specimen, 
§ 82, Ge, ſeq. in which he examines the Juſtice of the Wars of the Romans. | 
3 See above in B. 1. c. 3. $7, 8. and Grot. B. 2. C. 23. 91, 2, 3. 4 f,. and 6. Beſides. To the Queſtion whether there can be 
2 juſt War on both Sides, Mr. Buddeus. in his Philoſophie Pratique, & 16. anſwers, No, if we conſider the Iuſtneſs of the Cauſe in it- 
ſelt: For it implies a manifeſt Contradiction, that two Perſons ſhould have equal Right; the one to demand, and the other to refuſe 
one and the ſame Thing. But it may happen, that one of the two that are at War together, may have a very lawful Reaſon for it, 
and the other be in an invincible Ignorance of the Injuſtice of his Cauſe. In that Caſe both of em make War jay and unjuſt'y ; the 
invincible Ignorance on his Side, whoſe Cauſe is unjuſt, hindering his Action from being reputed unjuſt in itſelf. But that cannot hap- 
pen but very rarely; for thoſe who engage in a War, examine, or at leaſt ought to examine, with a great deal of Care, all the Rea- 


ſons on both Sides. See Grotius, Lib. II. Cap. 23. $13. 
+ See Grot. B. 2. C.24+ 
s See the ſame Book and Chapter, 5 4, &c. 


5 Sec above, in B. 5. e.13. F3: 
7 See the ſame Book, c.9. 92, 3. 


due, as we are in the Right to forbear 


n 
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Sword, 80 55 to conſider what Grotius ſays, That abſolute Conqueſt of them. Under the latter 
it is a great Folly in particular Men, as well as Claſs may be rank'd Fears, which ariſe from the 
Commonwealths, not to accept of Accommoda- Strength and Power of Neighbours; and when 
tion, or hear of Reconcilement, while Things Men think, as the Poet ſays, they don't want Will 
ſtand whole on both Sides; but when they have to do what they have Power *, But this ſingle 
ſufficiently puniſhed and mottified one another, then Suſpicion is not ſufficient to make a Cauſe of War 
guietly to give over, without giving auy Body the Juſt, unleſs Men have very good moral Certain- 
Trouble of parting then *. | ty, that they have form'd Peſigns againſt them. 
V. The unjuſt Cauſes of War are recounted by For an uncertain Jealouſy of Danger may be Rea- 
Grotins, L. ii. C. 22. ( 5, Sc. Some of them are ſon enough to perſuade a Man to be circumſpett, 
manifeſtly unlawful ; others of them have ſome and fortity himſelf as well as he can, but can 
Colour to be thought lawful, tho! it be but weak never give him a Right to ſtrike the firſt Blow, 
and faint. Under the fr/# Rank is to be placed tho' it be only with Intent that the other ſhould 
Avarice and all extravagant Deſire increaſing give him rea/ Caution, as they call it, that he will 
Mealtb, as alſo Ambition, and the Hopes of enlarg- attempt eng. againſt him*. For as long as 
ing Rule and Dominion, of growing great, and pur- my Neighbour doth me no Ry, and I do not 
ae a falſe Fame and Glory, by the Oppreſſion ap arently take him in any Preparation for ſuch 
of others. Avarice is a Cauſe of War uſually con- a Delign (tor ſometimes an intended Injury, and 
ceal'd and diſſembled with great Care, becauſe but begun, may as juſtly be puniſh'd with War, 
it ſuppoſes a baſe and ſordid Spirit. But Ambi= as an Injury that 1s fniſhed) 4 ought to pre- 
tion is generally favourd in the World, under ſume, he Will always continue in the ſame Mind. 
the Name of Gallantry and Fortitude. And it But eſpecially, if I have his Word and Faith to 
is commonly thought Greatneſs and Bravery of aſſure me of his Sincerity. And it would be ex- 
Mind, to graſp after, and fight for what belongs treamly unjuſt in me to force him to give me real 
to other Men. But yet Princes, as Philiſcus told Caution; becauſe thus he muſt be in a more ſuſ- 
Alexander ©, Tho they are never ſo ambitious of pected Condition than my ſelf, ag forced hin- 
Glory, ſhould not think it any, to be remember d, ſelf to rely upon my Faith alone. Suppoſing in- 
as Famines and Peſtilences are, as the Plagues of deed, that there be juſt Cauſe of War, the Growth 
Mankind, but as the greateſt Bleſſings, as Peace and Power of Neighbours = very well deſerve 
and Happineſs, For tho' the great Go D often immediate Conſideration and Regard, in Dcbates 
makes uſe of War to purge and uniſn the about it: For Experience hath often proved it 
World, yet when Princes make War without true, that Mens Deſires of Es great increaſe 
any other Deſign than that, it is the greateſt Im- in Pro ortion to their 00 A and Power /. 
piety. And yet the eee thought that they were « And it is natural for Men to ſuſpicious, and 
allow'd, when their Sanhedrin declared War, tho' © afraid of being oppreſs'd, whenever they ap- 
without any other Reaſon than barely for the © prehend that there is an Over-balance of Power 


Greatneſs and Glory of their Nation, to invade “ in their Neighbours; for it is caſy to imagine, 
| | that 


Iſocrates, Orat. ad Philip. p. 154. Ed. Min. Pariſ. This Period is taken from the Abſtract de Officio Hom. & Civ. Lib. II. Cap. 16. 
6. 3. See Grotins, Lib. 11. Cap. 23. F. 11, i2. where he makes the two following Remarks, which are worth our taking no- 

tice of here. The firſt is, that what Aſſurance ſoever we may have of the Juſtice of our Cauſe, if it is not in our Power to produce 
a Title ſufficient to convince him that detains what is ours, of the Illegality of his Poſſeſſion, we cannot lawfully declare War againſt 
him on that Account; becauſe in that Caſe we have no Right to force him to deliver up to us the Thing he is poſſeſs'd of. Belides, 
if the Poſſeſſor is a Perſon of no Honeſty or Sincerity, tho' we ſhould have loſt the Deeds, that were neceſſary to be produced before 
the Arbitrators, that would diminiſh nothing from our Pretenſions, nor hinder us from purſuing our Right by Force of Arms, as our 
Author has obſerv'd above, Book V. Chap. 13. $8. Grotiuss other Remark is, that when the Right is doubtful on both Sides. if nei- 
ther of 'the Parties is in Poſſeſſion of the ry in Diſpute between *m, or if both of em are equally poſſeſs'd of it, they muſt decide 
the Matter by way of Diviſion , and he that re uſes this Expedient, ought to be look'd upon to be unjuſt, and an Enemy to Peace, 

As in Euripides, Hellena, ver. 38, Ge. Jupiter is ſaid to have engaged the Greeks and Phrygians in a Quarrel- 


To eaſe the Earth of her too numerous Sons. 


© Seldenus, de J N. & G. ſec. Hebr. 1.6. c. 3. & 12. To which we may add a fine Paſſage of Ciceros, upon the falſe Idea of 
Conquerors. If this Grearneſs of Soul which they ſhew in bearing Fatigues, and expoſing themſelves. to the moſt hazardous 
«. Dangers, is not adorn'd with a large Stock of Juſtice ; and if they uſe it for themſelves, and their own private Advantage, inſtead 
«© of imploying it for the publick Good, ſo far is it from being a Virtue, that it is a Vice, and a downright Fierceneſs, that Rifles all 


« Sentiments of Humanity and Tenderneſs, De Officiis, Lib. I. cap. 19. R 


4 Lucan. Pharſal. 1. 3. ver. 100, 101. N ä | 
© Gellins, 1.7. c.3- A Gladiator that es himſelf to fight, muſt accept of theſe Conditions of Combat, either to kill his 
Enemy, or to fall himſelf; but the Life of Man is not confin'd by any ſuch hard and ſevere Laws, as to oblige us to do others In- 
juries firſt, that we might not ſuffer them ourſelves. 
vid. Cumberland. de Leg. Nat. c. 2. f 15. in fin. Bacon's Eſſays, c. 19. Seneca, Oedip. ver. 542, $43. Stat ingens arbor atque 
umbra gravi ſyluas minores urget. | 
A lofty Tree that ſtands, which with its Shade 
Oppreſſeth all the Underwood. 


Procop. Hiſt. Goth, 1.4. Herodes Orat. de Repub. Neighbouring Nations are never concern'd at the Miſchiefs which befal one ano- 
tber from their own Domeſtick Broils and Quarrels ; the Weaker have no Reaſon, becauſe thus they are ſecure from being enſlaved ; 
they that are equal in Strength, think of gaining a Superiority by it; and the Strongeſt, of purchaſing an eaſier Conqueſt, Polyb. |. 1. 
c. 83. A Man ſhould never truſt another with ſo much Power, as to place him out of his Reach, when he is to conteſt with him 
about any Right that is confeſicd!y his own. Appianus Alexand. Lybic. p. 32. Ed. Steph. Tho' it be a Friend, yet it is neceſſary to 


be cautious how he is made too great. 


Mr. Bazy. NOTE on F. v. 
vid. Zlian, V. H. L. 14. c. 11. 


Bock. VIII. 


of Wat may be, a wiſe Man, before he draws his their Neighbours, and, if they could, make an 
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: that ſuch as have too great a Share of Strength, 
4 will find Reaſons, when they pleaſe, to make 
uſe of it upon them that are weaker, though 
they do nothing to. deſerve it.” But now as 
for Utility, to make that a Cauſe of War, or to 

retend the ſame Right from thence to what 

longeth to others, as Neceſſity may give, 18 
unpardonably impudent 3 though it is no more 
than what the Atbenians , in Thucydides, ſaid for 
themſelves, © That no Body is ſo much a Friend 
« to Juſtice, as to neglect an Opportunity of 
« poſleſſing himſelf of what he can get by Force, 
” — becauſe it is unjuſt.” Eſpecially ſince 
nothing can be more oppoſite to the publick In- 
tereſt of Mankind, than to admit the Introduc- 
tion of ſuch a Right, which will give a Man 
leave to take away any Thing by Force from ano- 
ther Perſon, which ke thinks will be an Advan- 
tage to himſelf: For it muſt be 2 that 
other Perſons will uſe him with the ſame Liber- 
ty he takes with them. And as to other Pre- 
ences for War, which Grotius mentions in the 
ſame Place, they may be anſwered the ſame Way. 
My Lord Bacon, in his Advancement of Learu- 


ing, gives this for a ſufficient Reaſon for making 


War upon the Americans , which I muſt conteis 
I cannot agree with him in: That they were 
to be look'd upon as People proſcribed by the 
« Law of Nature, inaſmuch as they had a barba- 
« rous Cuſtom of ſacrificing Men, and feeding 
4 upon Man's Fleſh.” For it ought to be dit- 
tinctly conſidered, whether Chriſtian Princes have 
ſufficient Licence given them to invade thoſe In- 
dians, as People proſcribed by Nature, only be- 
cauſe they made Man's * Fleſh their common 
Food? or, becauſe they eat the Bodies of Perſons 
of their own Religion? or, becauſe they devoured 
Strangers and Foreigners? And then again it 
mult be ask'd, whether thoſe Strangers they are 
ſaid to kill and cat, come as Enemies and Rob- 
bers, or as innocent Gueſts and 'T rayellers, or as 
forc'd by Streſs of Weather? For this laſt Caſe 
only, not any of the others, can give any Prince 
a Right of War againſt them; and this to thoſe 
Princes only, whoſe Subjects have been uſed with 
that Inhumanity by them. 

VI. Tho' it be alſo common to all Sorts of War 
that the particular Nature, and, as I may call it, 
Genius of them is Violence and Terror, yet it is 
alſo lawful to make uſe of Stratagem and Frand 
againſt any Enemy, provided there be no Trea- 
chery, or Violation of Compact and Faith in it. 
For as Ageſilaus ſaid, To break the Faith of Arti- 
cles and Leagues, is no leſs than a Contempt of 
GOD: But to circumvent an Enemy, is well 
enough conſiſtent with Fuſtice, and may be attend- 
ed with as muchGlory as Succeſs *. And the pro- 
per Senſe of that famed Saying of Cleandridas 


* De Augmen. Scient. p. m. 348. 


plutarch Apophtheg. Lacon. p. 209. B. 
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VII. But the better to underſtand ho i 
is lawful to purſue Revenge, and uſe res 
againſt an Enemy, it will be neceſſary to obſerve; 
that there is a great deal of Difference between 
the Liberties which a State of Hyſtility, fimply 
conſidered, gives a Man againſt his Enemy, and 
the Libertics which the Mercifulneſs and Ce 
neſs of the Law of Nature would ſuffer him to 
take. The Law of Nature obligeth Men to a 
mutual Exerciſe of the Offices and Duties of 
Peace; and the Perſon that firſt violates them to 
my Prejudice, releaſes me, as far as lies in his 
Power, from paying any of thoſe Offices to him- 
ſelf: And in Conſequence, as long as he profeſſes 
himſelf my Enemy, he gives me a Liberty to uſe 
Violence _ him in inſinitum, or as far as I 

leaſe. Eſpecially ſince, if I am not allow'd this 

1bzrty, but am neceffarily obliged to confine my 
Violence within certain Bounds, and in no caſe to 
proceed to Extremities, the proper End of War 
whether offenjive or deſen ſive, can never be ob 
tain d. And therefore every open public War 
ſeems to have ſomething in it like /#ch a ſort of 
Compact as this: Try your Strength, and I will try 
mine, And this holds not only where my Ene- 
my reſolves to puſh Things to the utmoſt againſt 
me, but alſo tho he deſigns to deſtroy me, with- 
out going to Extremities: For he hath no more 
Right to give me a ſlight Wound, than one that 
may prove mortal. And therefore it is not only 
ſo far lawful for me to uſe Violence againſt my 


Enemy till J have repulſed the Danger he threa- 


tend me, or till I have recovered, or forced from 
him what he cither unjuſtly de rived me 4 2 
refuſed to pay me; but I may further oblige him 


to give me Caution for the future. Which if he 


ſuffers to be forced from him, he ſufficiently diſ- 
covers, that he ſtill entertains malicious Deſigns 
againſt me, and that one Time or other he ma 

put them in Execution. Neither indeed is it - 
ways unjuſt, to return a F <p Evil for a leſs. 
It may, tis true, be objected, that Retribution 


ought to be made in due Proportion; but it 
muſt be ſaid, that this is to be applied only ” . 


Courts of Fudicature, where Puniſhments are in- 
flicted always by Swperiors. The Evils, which 
are the Effects of a Right of War, are roperly 
Puniſhments, becauſe they are not inflicted by a 
Superior as ſuch, nor have an Tendency to re- 
form either the injurious Perſos, or any others, 
but only to defend or regain the Security of a 
. Man's Rights and Properties. In pur- 
uance of which End, it is lawful for me to 
make uſe of ſuch Means as I think will beſt pre- 
vail againſt a Perſon, who, by his injurious Treat- 
ment of me, hath put me out of all Capacity of 
doing 


c leandrid. ies Polen. Stratag. L. 2. c. 10. n. 4. Vid. Xenoph. Cyropæd. J. 1. & Grot. I. 3. c. 1. $6. add. ſupr. 1.4. c. 1. $19. 
Mr. BARB. NOTES on v. 


2 If theſe Anthropophagi eat only the Fleſh of human Creatures that die a natural Death, or are killed by others | not them- 
Telyes, how barbarous and ſavage ſoever fuch a Cuſtom was, it would give us no Right to attack them ay for * —— 
But ſince they themſelves kill human Creatures, either to eat them or ſacrifice them to their Idole, tis a Thing ſo cruel, fo contrary 
to Humanity, and ſo deſtructive to Society and Mankind in general, that we cannot look upon, but as juſt and commendable, a Wo 
that ſhould be undertaken to endeavour to have the Uſe of it aboliſh'd, though theſe Men practiſed it but only among themſelves, 
and always ſpared Strangers. If our Author maintains the contrary, tis becauſe he always argues upon a Principle, whoſe Falſeneis 
I have prov'd elſewhere, See Note 1. f 3. of this Chapter, and Chap. III. $ 4. Note 3. | 


B. 1. c. 76. Ed. Oxon. 
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333 Of the Right of War. 


doing him any Injury, till ſuch Time as it ſhall 
be agreed between us to forbear Hoſtilities. But 
now the Law of Humanity would have Men con- 
ſider not only what an Enemy may ſuffer without 
Injury, but what it may be proper for a generous 
Conqueror to inflict. And therefore they ought 
to be particularly careful, that as far as is poſſi- 
ble, and their own neceſſary Defence and future 


their own Weapons recoil, and return upon them. 
ſelves the Lie they gave others. 180 — 
Colonna, in Gratianus *, gave Orders that the 
Turks, which were taken Ries in the Fight 
at Lepanto, ſhould be well uſed at Rome, he 
turn'd to Mahomet, and ſaid aloud, Learn to be 


merciful of us, you that are generally ſo cruel 


Boox VIII. 


Alteration in Affairs ſhould, as it were, make 


Security will permit, to proportion the Evils they and barbarous to Chriftian Captives To whic 

inflict Sas ke . 15 the Meaſures and the Turk replied, The Cruel Sir, you object 
Moderation obſerved by Civil Courts in puniſhing is however pardonable in us, becauſe we never 
Criminals and Offenders. Upon this Moderation knew betore what it was to be Priſoners, and be 
Erotius is very large, /. iii. c. 11, Sc. ad 16. left to the Mercy of an Enemy. The Turks un- 
And the three Rules he preſcribes, /. iii. c. 1. derſtood well enough how to take Priſoners, but 
( 2, 3, 4. will give us a clear View of the Liber- never thought of being made ſuch. How they 
zies of Hoſtility. But beſides, the Uncertainties are to be dealt with * that ſupply an Enemy with 
and Turns of Fortune which may happen in what he wants, may be ſeen in the Author men- 


War, ought to 1 Men to be very tempe- tioned before, J. iii. c. I. ( 5. & c. 17. 
8 | 


rate in the Uſe of thoſe Liberties, for fear an 
E VIII. 


Vid. Diod. Sicul. I. 10. c. 47. Virg. Eneid. 10. ver. 533. 


w—_— fell commercia Turnus 
Suſtulit illa prior, jam tum Pallante perempto. 


> Gratianus de Bello Cyprid, J. 5. 


Mr. BAR B. NOTES on ( viT. 


T Grotius, (Lib. III. Cap. 1. § 1, 2, 3.) lays down at firſt three general Rules, which ſerve to explain the Extent of the Righrs of 
War. Firſt, All that has a Relation morally neceſſary to the lawful End or Delign of the War, is permitted, and no more: For it 
would be to no Purpoſe to have a Right to do a Thing, if we could not make uſe of the Means neceſſary to bring it about, But at 
the Game Time, it would not be juſt, that under the Pretence ot purſuing our Right, weiſhould ſuffer ourſeives to do every Thing, and 
carry on Matters, without any Manner of Neceſſity, to the laſt Extremity. Secondly, The Right which we purſue by Arms ought 
not to be confider'd only with regard to the Cauſe which began the War, but ill in reference to the freſh Cauſes that happen after- 
wards: Juſt as at Law, one of the Parties often acquires ſome new Right before the ending of the Suit. There lies the Foundation 
of our Riche, to act againſt thoſe that join with our Enemy, whether they are his Dependents or no. Thirdly, There are abundance 
of Things, which, tho' otherwiſe unlawful, are permitted, becauſe they are inevitable Conſequences of War, and happen contrary to 
our Intention; otherwiſe there would never be any Way of making War without Injuſtice, and the moſt innocent Actions would be 
look'd upon as unjuſt, fince there are but few from whence ſome Evil may not accidentally happen, contrary to the Intention of the 
Agent. (See above, Lib. I. Cap. 5. § 3. Note 6, 7.) Here now follow the Particulars of the Rights that War gives over the Ene- 
my's Perſon and Goods, with the Moderation that ought to be obſery'd in them. Firſt then, It is certain that we may kill our Enemy, 

therwile our taking up Arms would be to no Purpoſe. And to conſider the Thing in itſelf, it is no Matter which Way we rob 
him of Life; whether by open Force, or by Fraud and Stratagem, by the Sword, or by Poiſon, tho', according to the Notions and 
Cuſtoms of civilized Nations, the not only cauſing any poiſonous Draught to be given to our Enemy, but allo the poiſoning of Foun- 
tains, Wells, Springs, Arrows, Darts, Bullets, and other Weapons employ'd againſt him, is eſteem d as a baſe and criminal Cowar- 
diſe. (Our Author a little lower, 5 16. handles the Queſtion, Whether it is lawtul to aſſaſſinate our Enemy?) We may alſo kill him 
wherever we find him, either in his own Territories or ours, in Places that belong to no Body, but not in Neutral States; for violent 
Means are not ſuffer'd in a Civil Government, where we ought to beg the Aſſiſtance of the Magiſtrate, Now if it is jawful to take 
away our Enemy's Life, much more may we wound, maim, or do him any Damage in his Perſon any other Way whatſoever. (See 
Grotins, Lib. III. Cap. 4.) But the Rights of War do not extend ſo far as to authorize the Outrages committed upon the Honour and 
Chaſtiry of Women: For that contributes nothing towards our Defence or Security, or the maintaining our Rights, but only ſerves to 
fatisfy the Brutality of the Soldiers. (Grotius, ibid. $19.) Beſides, when we can defend ourſelves, or have Satisfaction for the Injury 
the Enemy has done us, without making a Slaughter, we ought to forbear it, and not ſhed human Blood unneceſſarily. Neither mult 
we directly and deliberately take away the Lives of Priſoners of War, nor of thoſe that demand Quarter, and ſurrender themſelves; 
much leſs of Children, Women, and old Men; and in general of all thoſe who are neither of an Age nor Profeſſion fit to bear Arms, 
or who have no other Share in the War than their . N the Country, or Party of the Enemy. (See Grotius, Lib. III. Cap. 11.) 
Secondly, in relation to the Enemy's Goods: It is plain that we may carry em off, ravage, ſpoil, or entirely deſtroy them, even with- 
out excepting ſacred and religious Things, as they call em, that is, Things deſign'd for the Uſe of Religion: For thoſe belong either to 
the State or 8. Sovereign, and they are not called ſacred but on account of a certain Uſe to which they are applied. Thoſe who be- 
lieve that they contain ſomething that is divine and inviolable, do ill indeed to meddle with em at all, but it is only becauſe they act 
againſt their own Conſcience. (See Grotius, Lib. III. Cap. 5. and Mr. Buddeus's Diſſertation, de jure belli circa res ſacras among his 
Selecta juris N. & Gent.) However, of what Nature ſoever the Things belonging to the Enemy are, whether Sacred or Profane, we 
ought not to deſtroy or damage them but as it is neceſſary and conducive to the Deſign of the Var, and the accelerating of Peace. 
To do evil to another, without a Proſpect of doing ourſelves any good by it, either directly or indirecily, would be a Madneſs equally 
fooliſh and criminal. There are but few, for Example, that are neceſſary after the taking of a Town, and ruining the Churches, 


| Statues and publick or private Buildings: but we ſhould generally ſpare all theſe, as well as the Tombs and Sepulchres: 


2 To give a clear and diſtinct Idea of this Matter, ſomerhing muſt here be ſaid in general about Neutrality, of which our Author 
peaks. no where. I ſhall here borrow pretty near what Mr. Buddeus ſays in his Elemens de la Philoſophie Pratique, Part II. Cap. 5. 
Sec. 6. 536, e. There is a general Neutrality, and a particular Neutrality. The general Neutrality is, when without being in Alliance 
with either of the two Enemies engag'd in the War together, we are very ready to do equally to both the good Offices which every 
Stare is naturally bound to render to others. The particular Neutrality is, when we are particularly engaged to ſtand Newter, by ſome 
Compact, either expreſs or tacit. This laſt ſort of Neutrality is either fully and entire, when we act equally in all Reſpects to- 
wards both Par ties; or limited, as when we fayour one Side more than the other, with regard to certain Things and Actions, We 
cannot lawfully force any one to enter into a particular Newtrality, becauſe every one has the Liberty of making or not making A. 
liances and Treaties, or becauſe at leaſt they are not bound to do it but by Virtue of an imperfe&t Obligation. But he that undertakes 
a juſt War, may oblige other Nations to obſerve an exact and general Neutrality, that is to ſay, not to favour his Enemy more than 
himſelf. This then is, as it were, an Abſtract of the Duties and Obligations of Neutral Nations. They are oblig'd equally to put in 
Practice towards both Parties that are at War together, the Laws of Nature, as well abſolute as conditional, whether they impoſe 2 
perſe Obligation, or only an imperfect one. If they do one of them any Office of Humanity, they muſt not refuſe to it the ocher, ua- 
eſs there be ſome manifeſt Reaſon which engages them to do ſomething for the one, that the other had beſides no Right to demand. 
But they are not bound to do Offices of Humanity to one Party, when they expoſe themſelves to great Dangers by refuſing them to 
the other, who has as much Right to demand them. They ought not to furniſh either of them with Things employ'd in exerciſing 
Acts of Hoſtility, unleſs they are impower'd by any particular Engagement: And as for thoſe that are of no Uſe in War, if they ſup- 


ply one Side with them, they muſt alſo the other. They ought to uſe their beſt Endeavours to bring Matters to an Accomm * 


at the E 


that the 
or priva 
neutral 
ceſſity, 
the righ 


Nations 
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VIII. I come now to conſider what Difficulties 
and Enquiries relate to Wars raiſed by Common 
wealths and Civil Governors. And here it is firſt 
to be obſerved, that the Right of War, which al- 
ways attends all Men in the State of Nature, is 
taken away from private Perſons in Common- 
wealths; and that therefore in Civil States Subjects 
are not to puniſh ſuch as injure them with their 
own Seeds and as they — ; nor endeavour 
to recover their Rights, when denied them, by 
their own Force ; but they muſt apply themſelves 
to the Magiſtrates in ſuch Caſes, whoſe Duty it 
is to take care that their Wrongs be redreſs d, 
— be made for Damages ſuſtained, Cau- 
tion be given for the future, and that every Man 
be maintain d in his own juſt Rights. For 
though at ſome Times, and in ſome Caſes, pri- 
vate Subjects may be allowed Liberty to defend 
themſelves with their own Strength; yet ſuch a 
Liberty is by no Means to be called a Right f 
War. For a Right to make War implies a Pow- 
er to begin it at my own Diſcretion, to continue 
it as long as I pleaſe, and to put an End to it by 
Compact with the Enemy: But Subjects are never 
to be permitted to defend themſelves by their 
own Force, except in Dangers unavoidable *, 
and then no longer, than till they have overcome 
them. And as no private Subject hath a Right 
of War ; ſo neither is it — that Peace 

ould be made by ny Compact of the Subjects, 
when the Authority of the rip hath ſuffici- 
ently ſettled it before. Nay, though private 
Subjects be perfectly reconcil'd to one another, 
yet when all is over, the Magiſtrate may, if he 
pleaſeth, puniſh the Injury, which firſt gave oc- 
caſion to the Quarrel. But, it wo indeed ſome- 
times happen, that any Fe ubject may aſ- 
ſume the ſame Right of Defence, which he would 
have had in a State of Nature; for Inſtance, if 
he happened to come into any Place which be- 
longs to no Commonwealth, but continues in its 
primitive Liberty of Nature. But then in this 


Caſe it is to be conſidered, whether the Perſon 


be aſſaulted by his Fellow-Subjed?, or by a Strau- 


ger - For if we ſuppoſe by the Hyſt, he is allo 


the Uſe of his own Force to reſiſt only the pre- 
ſent Danger: But the further Puniſhment of the 
Injury muſt be referr d to their common Seve 
reign ; except it appears that the Perſon wha 
makes the Aſſault, int nds to return no morc in- 
to his own Country, and hath left nothing behind 
him that can make Satisfaction for the Injury. 
But if a Man be affaulted in any ſuch Place by a 
Foreigner, he hath Liberty, if he can prevail 
againſt him, to bring him to the laſt Extremities. 
And he may alſo enter an Action againſt him in 
the Commonwealth he is a Subject of, and there 
demand Satisfaction and Puniſhment, and make 
uſe of the Interpo/ition of his own Commonwealth. 
And then if Juſtice be denied him, his own Com- 
monwealth hath Right to demand Satis/a#ion for 
him in a Way of War. And therefore, if a Man 
be ſet = 8 in the open Seas, he need not give 
himſelf the Trouble to uſe all his Force; but only 

c 


juſt ſo much as will reſiſt eget Danger, beca 


when his Enemy comes back to his own Coun- 
try, he may enter an Aion againſt him there, 


But if a Man be aſſaulted by a Subject uſed to 


deſpiſe and defy the Authority of the Magiftrate, 
or the Magiſtrate himſelf openly refuſe to do 
Juſtice, he muſ right and defend himſelf as he 
can, whenever he goes out of the Dominions of 
his own Commonwealth. But if the Magiſtrate 
ſhould excuſe himſelf, by pleading the Iniquity 
of the Times, or the bad tate of the Common= 
wealth, and deſireth either that the Proſecution 
of the Cauſe ſhould be deferr'd to ſome other 
Time, or that the Neglect of Juſtice ſhould be 
thought pardonable in the preſent Unhappineſs 
of the Commonwealth; every ſenſible and 
Man ought to acquieſce in, and be ſatisfied with 
the Anſwer. | 
IX. War is commonly diſtinguiſhed into „e- 
lemn, and leſs ſolemn '. In the firſt, it is neceſ- 
fary the War ſhould commence and be directed 
by the ſupreme Authority on both Sides, and that 
it ſhould be duly proclaim'd *, The le folemnlVars, 
are thoſe that are cither not publickly declared, 
| or 


® Vid. L. 40. t. 17. . 176. D. de reg. juris, & L. 4. t. 2. D. Quod metus cauſe geſium erit, 1. 11, 12, 13. & L. 43. t. 24. I. 7+ 


F. 3. D. quod vi aut clam. 


A. BAR B. NOTES on S vt, is; 


| thatthe injured Party may obtain Satisfaction, and that the War may be brought to a Concluſion : And if they are under any particular 
or private Engagement, they ought to execute it punctually. On the other Side, thoſe who are at War, muſt exactly obſerve, towards 
neutral Nations, the Law of Sociability ; and not ſuffer their Country to be ravaged or plunder d. They may however, in a Caſe of great Ne- 


ceſſity, make themſelves Maſter of a Place fituated in a Neutral Country; provided that as ſoon as the 


Danger is over, they reſtore it to 


the right Owner, and make him Satisfaction for the Damage he has received by it. See what our Apthor has ſaid, B. II. c. 6. f. laſt, 
at the End; and Grotius, L. III. c. 1. f. 5. and c. 17, Moreover, as to what relates to the Queſtion, whether we may hinder Neurrai 
Nations from trading, during the War, with the Enemy; ſee a little Letter of our Author's, publiſh'd about three or four Years ago, in a 
Book printed at Hambargh, and intituled, Fo. Groningii Bibliotheca univerſalis Librorum Furidicorum, &c. p. 165. of the Treatiles 


that are in the Beginning ot it, and Bacler's Diſſertation, intituled, Quies in Turba, p. 1004. of the Co 


printed in 1750r. 


of his Diſſertations, 


Not only from private Perſons in a Commonwealth, but even from a whole entire Body of People, that are under the nde of 


ary other, or a Sovereign. However, the antient Kings of Perſia did often permit their Subjects to war one with another. Sec Eſher ix. 


E, &&c. and Mr. Le Clerc's Commentary upon it. 
See Grot. B. 1. c. 3. f. 4. 


See above, in B. 2. c. 5. F. 7, 8. 


> The Declaration of War, conſidered in itſelf, and independently of the particular Formalities of every People, does not ſimply belon 
to the Law of Nations, taking this Word in the Senſe that Grotius and others give it, but to the Law of Nature. Indeed, Prudence a 
natural Equity, equally demand, that before we take up Arms againſt any one, we ſhould try all amicable Ways, to avoid coming to 
ſuch grievous Extremities. We ought then to ſummon him that has done us any Damage, to make us a ſpeedy Satisfaction, to {ee if 
he will have regard to himſelf, and not put us to the hard Neceſſity of purſuing our Right by forcible Means. Sec Mr. Buddeng's Ele- 
mens de Philoſophie Pratique, Part. II. c. 5. F. 4, 8, 9. and his Diſſertation, intituled, Zariſprud. Hiflorice Specimen, F. 34. where it ap- 


E that the Declaration of War has no Place but in Offenſive Wars : For when we are 


attacked, that alone gives us Reaſon 10 


eve, that the Enemy is abſolutely reſolved to enter into no Treaty of Accommodation. From thence it alſo follows, that we muſt 
not begin Acts of Hoſtfiities immediately upon declaring War; but muſt lay till he from whom we received the Damage, plainly refuſes 
to give us Satisfaction, and has put himſelf in a Condition to receive us with Bravery and Reſolution : Otherwiſe the Declaration of War 
would be nothing but a yain Ceremony, without any Effet, See Grotius, I.. III. c. 3. where all this Matter is treated of. 
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the Power neceſſary to the due Diſc 
Duty in it. And therefore it is a Maxim of the 
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or elſe that are levied by, or againſt private Sub- 
es. The fir} looks like an Incurſion or Depre- 

ation of Robbers: The ſecond ſuppoſes that 
one Side or other is in Rebellion, or at leaſt in 


. fuch a Way of Life, as can at no Time make 
the War juft. 


| And thus Civil Wars may happen 
to be a Species of the leſs ſolzmn, when the Com- 
monwealth is ſo divided, that it doth not appear 
on which Side the Sovereign is engaged. And 
here it is obſervable with regard to /olemn Wars, 
that Authors uſually call two diſtinct People, their 
Generals and Governors concern'd in them, ja 
Enemies, in Oppoſition to Robbers and Pyrates *, 
So Cicero ſays , © A juſt Enemy is one that 
« hath a Commonwealth, Courts of Juſtice, and 
& publick Treaſure under his Command. And 
&“ beſides alſo, the Conſent and Agreement of 
ce his People, and Power, when Occaſion offers 
& itſelf, to make Peace, or enter into League.” 
Though a Commonwealth is not therefore to be 
look'd upon as only a Confluence of Robbers, 
when it hath been publickly guilty of ſome un- 
juft Things. Neither on the other hand, can a 
Company of Robbers aſſume to themſelves the 
Honour of a Commonwealth, though perhaps 
_ be ſome Appearance of Juſtice among 
em.. | 
X. And here, upon what Erotius aſſerts, l. i. 
c. 3. g. 4. a Queſtion is moved, Whether a Ma- 
giftrate properly ſo calbd, as ſuch, hath Pow- 
er to 5 War Which I think is to be deni- 
ed. For ſince War is a Matter of that Nature 
and Conſequence, that it may involve the whole 
Commonwealth in Danger, to give the Magi- 


ſtrate, as ſuch, Power to declare and determine 


War by his own Authority, would be the ſame 
'Thing with giving him the ſovereign Power 4. 
It muſt be allowed indeed, that whatever Branch 


| 3 Buſineſs the Sovereign entruſts with the 


giſtrate, he muſt be ſuppoſed to 455 N M 
arge of his 


Roman Law, That every Magiſtrate that 
« hath Juriſdiction, as ſuch, hath a mix d Au- 


4 thority, which mix'd Authority is defined by a 


« moderate Power, to puniſh obſtinate Offenders, 
4 as far as is nccefſi 

c diction, and a due Adminiſtration of Juftice.” 
But when a Magiſtrate, who is entruſted with 
N Zion, uſeth Force only to reduce a 
few diſobedient Subjects, it is not to be ſup- 
ſed that he is making War; for a coercive 
ower over Subjects is not a Right of War: War 
ſeeming to lie entirely between Equals, or at 
leaſt thoſe that pretend themſelves to be ſuch, 
But if the Number of the Malecontents, or diſ- 
affected Perſons grow ſo incurable, as to make 
it to be fear d, that an Attempt to ſuppreſs them 
would endanger the Safety of the Commonwealth 
and the common Officers of Fuftice are too weak 
to reduce them, the Magiſttate ought to expect 


the Reſolutions of his Sovereign to direct him in 
his Proceedings in the Matter. And therefore 


II. L. 20. t. 16. 1. 118. P. de verb. ſignif. L. 49. t. 15. I. 21. f. 1. && l. 24. D. de captiv. & e. 
7 Cic. Plulip. 4 c. 6. 


t. 
©, Vid. Grot. I. 3. c. 3. f. 2. 
See Exod. xxxii. 27, Gc. and Judges xix, xx. 


to ſupport his Juriſ-- 


7 Eraſm, Epiſt. I. 6. ep. 29. 
A. Baxs. NOTE en g. x. 


v. b. L. 2. t. 1. De Jui, I. 3. V. eam L.. 1. t. 21. De officio ejus cui mandata eft Furiſlidio, L. 5. $. 7; 


Grotius is under a Miſtake when he ſays. I: 
C. 2. 9. 4. © That if we conſider the — 99 
« out Relation to the Civil Laws, every Ma "4 
© ſtrate as he ought to protect the People — 2 
4 his Charge, ſo if he = oppoſed by Force in 
the Exerciſe of his Authority, he hath a Right 
“to make War.” For the Defence and Protedion 
of the People properly belongs to the Sovereign, 
and a Magi/trate entruſted with Juriſaiction is 
only ſo far to defend them, as he is obliged to 
fee the Poor and Weak by Juſtice againſt the 
Pons of the Rich — reat. To which 
End there is no Neceſſity he ſhould have a Right 
of making War. By the Way it may be obſerv- 
ed, that though the Slaughter of above three 
thouſand Men, at the Command of Mo/es, upon 
the 1dolatry of the Golden Calf, may with more 
Propriety be call'd a Puniſhment than a War : 
5 that the Deſtruction of the Benjamites 0 
ooks more like a Rout in War than Puniſhment 
though Eraſinus is of a different Opinion J. And 
here it will not be improper to add ſomething in 
general of the Power of military Magiftrates, or 
of Generals and Leaders, to whoſe Condud the 


War is entruſted by their Sovereign. A General 


therefore ſent to take the Field with an unlimited 
Power, may uſe what Meaſures he thinks fit, ei- 
ther to diſquiet and offend his Enemy, or de- 
fend himſelf ; but as he is not impowered tolevy 
any neu War, ſo neither when War is begun, 
can he make Peace without the Authority of his 
Sovereign. But Generals confined by limited 
Commi ſſious have, tis plain, no further Power 
than thoſe give them. However ſo much Pow- 
er every General, whether his Commi ſſion be un- 
limited, or not, may juſtly aſſume, as to uſe what 
Method he thinks beit, to defend himſelf againſt 
the 8 WN. they have eee too far 
to give him an rtunity of making an h 

e Retreat. = 4 4 1 
ly, what Tully ſaith ought to be allowed r. 
That in Affairs of ſuch unexpected and ſtrait- 
ning Circumſtances, a Man ſhould not think 
< of ſtaying for the Inſtructions of the Senate, 
but be a Senate to himſelf, and do what he 
thinks will be beſt for the Advantage of the 
Commonwealth“ But a Defence indeed doth 


not conſiſt only in a brave Reſiſtance, or in re- 
pelling or avoiding the Enem 's Attacks, but 


alſo in making an Aſault upon him, and return- 
ing the ſame Treatment back. And therefore, 


for Example, an Admiral at Sea, who is by his 


Orders to be only on the defenſive, may yet, not- 
withſtanding ſuch a Confinement, upon Provo- 
cation ſufficient, - break in upon the Enemy's 
Fleet, and fink and burn as many of their Ships 


as he can; all that he is forbidden, is to challenge 


the Enemy firſt, when they don't think of Fight- 
ing. And ſo a General at Land, though his In- 
ſtructions be not to engage the Enemy, may 
yet, if he be attack'd in his Intrenchments, not 
only . them, when they would force his 
Camp, but make a Sally, and give them Battle ; 
an 


© Vid. L. 48. t. 4. I. 3. D. ad. L. Juliam Majeſt. 
4 Cic. Ep. ad Familiar, 1. 10. c. 16 


Boox VIII. 


nd in ſuch a Caſe as this on- 
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CHAp. VI. 


and if he be ſet upon in his March, and finds he 


cannot make a ſafe and an honourable Retreat, 
be may juſtly venture a Fight. And therefore 
Aa Governor of à Province or Town, eſpecially if 
he hath any good Number of Soldiers under his 
Command, ought to make the beſt Reſiſtance he 
can, when he is invaded by an Enemy, without 
expecting Liaſtructions from his Soveriegn. But he 
is not to carry the War into a foreign Country, 
without expreſs Commiſſion. An O_ Com= 
mander, that is left in truſt with a Body of Sol- 
diers for the Defence of a Town, or Fort, is 
obliged to do the utmoſt he 5 y can for 
its Security; and indeed, to hold out ſo long in 
Defence of it, till he ſees the Place muſt inevita- 
bly be carried by Storm, and his Forces cut off. 
And therefore from what has been ſaid, we may 
judge of the Action of Pinarius, mentioned in 
Livy, l. xxiv. c. 37. His Orders were to defend 
the Caſtle of Enna; and to deliver up the Keys 
of it to them of the Town, would have forfeited 
his Head; and therefore when he ſaw that both 
himſelf and Soldiers muſt neceſſarily have been 
left to the Mercy of the Enemy, and be put all 
to the Sword, unleſs he prevented it by ſuppreſ- 
ſing the Inſurrection that was forming in the 
Town againſt him, he did nothing beyond what 
the Powers he had would allow him, 1n putting 
the faithleſs Citizens to Death, except, perhaps, 

it was carrying his CO too far without Ne- 
ceſiity, after he knew the Danger was over. Nei- 
their can it be ſaid that Pinarius rais d a new 
War. For the publick War was at that Time 
carricd on in Sicily, againſt the Carthaginians 
and their Allies, with whom they of Enna endea- 
voured to join. But whether particularly when a 
Har is at an End, the ſame e may be turn- 
ed againſt them that aſſiſted the Enemy with 
Succours and Suppiles, is more than a Gene- 
ral hath Power to determine. But if a Gover- 
nor of a Province, at a great Diſtance from the 
Metropolis of the Empire, be impowered to make 
War or Peace with his Neighbours ; the Wars 
he undertakes muſt be looked upon to be /6- 


lemu. Becauſe he that gives another Power to 


do a Thing, muſt be ſuppoſed to be the Author 


of what he doth by Virtue of that Power. But 
if a Governor that hath no ſuch Power, make 
War upon another, without Authority from 
his Sovereign, it is left to the Sovereign, whe- 
ther he will own the Action of his Miniſter, or 


As Manlius made War upon the Gallo-Græci. See Liv. l. 38. c. 45, &c. and l. 41. c. 7. and Fiorws, |. 2. c. 11. 


9 Livy, I. 21. c. 18. 
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not. If he owns it, the Var muſt be looked 
upon to be ſolemn. And this Ratification doth, as 
it were, reflect back an Authority upon the War, 
ſo that the whole Commonwealth is obliged by 
it. But if the Sovereign diſown the Action of 
his Governor, the Mar muſt be looked upon to be 
a Sort of Robbery; and if the Governor be given 
up or puniſhed at home, and Satisfaction be 
made for the Damages ſuſtained, the Common- 
wealth is not engaged in, or obliged by the 
War. And this was the Reaſon why the Ro- 
man Ambaſſador demanded of the Carthaginians, 
Whether Hannibal laid Siege to Saguntum, by 
his own, or by the publick Authority * £ To 
which the Carthaginians rightly anſwered, That 
the Queſtion firſt to be determined was, he- 
« ther the Siege of Saguntum was contrary to any 
« Articles of League between them and the Ro- 
« mans © That before this was decided, the Ro- 
«© mans had no Reaſon to enquire, whether a 
« Subject of Carthage did any Thing by his own 
« or publick Authority . | 

XI. It may be further enquired, whether a 
Prefect or Governor, that hath no general or 
particular Commiſſion to warrant him, can juſtly 
make War upon a foreign State or Prince, on- 
ly upon Preſtmptiov, or becauſe he believes 
his Sovereign will op rove his Action? Which 
in my Opinion mu denied. For it is not 


ſufficient to know what it is probable his Sove- 


reigy would approve, if he were conſulted in 
ſuch a particular Poſture of Affairs, but it thould 
rather be confidered, what it is probable he 
would defire ſhould be done without his Ad- 
vice, when the Matter will bear 'Time, and the 
Point 1s nice and difficult, if a Law were to be 
made om it, where he muſt determine univer- 
_ of all ſuch Cafes. And then no doubt it 
wil 2 that it would be provided, that 
no Miniſter ſhould undertake any Action in 
which the Commonwealth is nearly concern'd 
(ſuch as a War is, and eſpecially the enſeve, 
which is the proper Subject of the preſent Eu- 
gquiry, and which will generally well enough 
admit of Delays) without the Advice of Bis 


Sovereign. And therefore, though it ſhould 


happen that the Sovereign ſhould at the ſame 
Time think a War with a certain Enemy neceſ- 
ſary, yet to be ſure he cannot be pleaſed to ſee 
A go beyond the Bounds of his Duty. 
Thus Cambyſes put his Servants to Death that 
ſaved 


Vid. Xeno phon Rer. Græc. |, 5. Where the Juſtice of the Action of Phebidas in ſeizing Calmea, is diſpute]. 


Mr. BAR B. NOTE on S x1. 


" 'Tis Grotius's Decifion, L. I. Cap. 3. f. 5. Num. 3. upon which Gronovius pretends that this great Man ought not abſolutely to 


maintain the Negative, but to diſtinguiſh between Defenſive and Offenſive Wars: For, adds he, there is no doubt, but that a Governor of a 
Province, eſpecially if he has any Forces ready in Pay, as it is the uſual Cuſtom in Frontier Provinces, may, without exceeding the Limits of 
his Power, oppoſe his Neighbours, upon their attacking him, and repel Force by Force, without ſtaying for a particular Order from his Prince. 
For my Part, I cannot conceive, how it is that this Commentator has contriv'd it, that this Exception is not under ſtood of itſelf? Tho? 
Grotius had not explain'd himſelf here; what he has faid elſewhere of the Privileges of Neceſſity, would have been more than ſufficient to 
have hindred us from attributing any other Thought to him. But is it not plainly expreſſed in the preceedirg Paragraph, Num. 3. Si ita 
preſens ſit periculum, ut tempus non firm eum con ſuli Lon! atopy in civitate jus habeat: hic etiam Neceſſitas exceptionem porriget? After 
which he inſtances in the Example of L. Pinarius, related by Grenpvius himſelf, and by our Author alſo; and in the very Place in diſpute ; Sed hoc 
magis vidlendum, quod Ille, ubi res moram fert. — ſe inconſulto cupiat fieri ; which manifeſtly ſuppoſes, that when the Buſineſs admits of 
de ay, we are not odlig ed to ſlay for our Maſter's Orders; and that in ſuch a caſe it is reaſonably to be preſumed, that he leaves us at Li- 
berty to act as we ſhall judge moſt proper. All the Difficulty that would here be in it, would be with Reſpect to the Application to 
particular Caſes ; as for Example, Grorovius defends againſt Grotius, the Judgment of Cicero, who in a Panegyrick on Octavius and Bru- 
tus, commends and extols them, for taking up Arms upon their own Authority againſt Mark Anthony. But I have no Deſigu to engage 
my ſelf in a Diſcuſſion of this Matter, which does mot belong to my Subject in hand. 
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FL Crafus's Lite, though at the ſame Time 
he was enough pleaſed that they had ſpared 
him ©, | 


. XII. But now, as Perſons that live in a Li- 


berty of Nature cannot juſtly be puniſhed with 
Mar, unleſs the Injuries they themſelves do to 
others deſerve it; 1 how it comes to paſs, that 
in a Civil State the Guilt of the Injuries, and 


the Cauſe that gives Birth to War, diffuſe them 


ſelves from the Perſons that were immediate 
Authors of them, over the whole Commonwealth, 
will be Matter of further Enquiry. This there- 
fore is certain, that no Community, whether Ci= 
vil or otherwiſe, is obliged by any Action of par- 
ticular Members, without ſome culpable Ad or 
Omiſſtion of its own. For how ſeverely ſoever 
the Commonwealth may threaten, the Subjects are 
fill left to their natural Liberty to do otherwiſe 
if they pleaſe: So that the Commonwealth can 
no way be reſponſible, for the Actions of the 


rticular Subjects:. But among the ſeveral | 


Ways, the Governors of Commonwealths are 1n- 


volvd in Wars from the Injuries committed by 


their Subjects, theſe two, I think, will moſt 
deſerve our Conſideration, viz. * Sufferance and 
Reception. As to the Matter of Syfferance, it is 
manifeſt, that the Perſon who knoweth the Com- 
miſſion of a Crime, and hath Power to hinder 
it, without apparcnt Danger of greater Evil by 
doing it, * is obliged to do it, muſt be ſuppo- 
ſed to be guilty of the Crime himſelf. For it 
is neceſſary the Knowledge of the Fact ſhould 
be attended with Power to hinder it; one of 
theſe ſeparately not being ſufficient to communi- 
cate any Share in the Guilt . And the Gover- 
vors of Commonwealths are preſumed to know 
what their Subjects openly and frequently commit, 
and their Power to hinder it is always ſuppoſed, 
unleſs the Want of it be manifeſtly proved. 
The Guilt of a Crime before it hath been ju- 
« gicially tried, remains upon them that com- 
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it, they are the Criminals that negleq 
«hc Lhe in Execution . The Cale of DE 
ception, and how far the Commonwealth gives 
Do for War againſt itſelf, by receiving and 
defending Perſons that have injured others 
may be ſeen at large in Erotius, l. ii. c. 21. 5. 35 
4% 57.6. 
XIII. The ſame Author alſo, 1. iii. c. 3. give, 
us a full Account of the Nature of Repriſalr 
which are violent Executions made upon the Per- 
ſons or Goods of the Subjects of a foreign Cum 
monwealth, that refuſeth to adminiſter Jutice 25 
In Defence of the Equity of which I further add, 
that as it is a natural Conſequence of the Combi. 
nation of Men into Civil Bodies, that the Inju- 
ries which one Member ſuffers from a Foreigner 
ſeem to affect the whole Commonwealth; ſo it 
doth not appear to be wa uſt, that every parti- 


cular Subject ſhould be obliged to affiſt the Diſ- 


charge of the publick Debts: Since whatever 
they pay upon that Account, muſt be refunded 
to them by the Commonwealth. But if it ſhould 
be any Man's Misfortune to be a Loſer by the 
Publick, he muſt look upon it to be one of thoſe 
Inconveniences, that are almoſt unavoidable 
in a Civil State, and conſider that theſe arc 
very tolerable Evils in compariſon of thoſe, 
which he muſt have felt in a wild Liberty of 
Nature. | 

XIV. It is manifeſt that Men often make Var, 
not only upon their own Accounts, but alſo for 
others *. But to anſwer for the Juſtice of it, it 
will be neceſſary, firſt, that the Party who is 4% 
ſiſted ſhould have jaſt Reaſons for War. And 
lecondly, that the Party that s ſhould be un- 
der ſome particular Ties and Obligations to him 
that is principally concern'd in the War; be- 
cauſe ot — it would be very unjuſt to aſſiſt 
one Man againft another; ſince as they are Men 
they both equally deſerve Favour 7. They therc- 
| : fore 


* Herodot. Thalia, p. 112. Ed. H. Steph. Vid. an de Irs, I. 1. c. 16. Concerning the Action of Piſo, Pro-pretor of Sicily, Liꝛy, 
4 and the Example he there produceth out of Ley, 1. 29. e. 16. I. 35. c. 31. 1.45. c. 23. Valeriz 


vid. Grot. 1.2. C.21. $.2. 
Maximus, 1.6. c. 6. f. 3» 54 
© Patientia & Receptus. 


à Vide L. 47. t. 6. I. 1. f. 1. D. ſi familia furtum fecerit. 


© Lycurg. Orat. adverſ. Leocratem. Polyb. I. 4. c. 27· ab init. Gratianus, Cauſ. I & 3. diſtinct. 36; 


f Lucan. 1.4. ver. 707, Oc. 
Quis conferre duces meminit ? Quis pendere cauſas ? 
Qua ftetit inde favet ; veluti fatalis arena | 
Muneribus, non ira vetus concurrere cogit 
Troductos, odere pares, 


The Cauſe belongs not to a General's Care, 

Their's he thinks beſt for whom his Arms declare? 
As when in bloody Shews upon the Stage 

The Gladiators generally engage, 

Not Malice, nor Revenge creates the Fight} 

But rival Bravery, and equal Might, 


Au. BAR B. NOTES on g. xn, x1v. 


Book VIII. 


4“ mitted it; but after Sentence is paſſed upon 


# This Definition of Refriſals is taken out of our Author's Abridgment, De Offic. Hom. & Civ. 1. 2. c. 16. F. ts. For he 
contented himſelf here with referring to Grotius, l. 3. c.2. To give a general Idea of the Matter, let us add ſome Remarks 


Which Mr. Buddeus makes in his Elem. Philoſ. Prat. Part II. cap. 5. $3, & x Oc. Repriſals being a Sort of an Act of Hoſtility, or at 


leaft the Prelude and Forerunner of War, it is plain that no Body can lawfully uſe this Right but with the Approbation of the So- 
vereign, who, before his granting that Permiſſion, ought nicely to examine whether the publick Intereſt of the State allows him to 


carry Matters to that Extremity, The Occafion on which we make uſe of Repriſals, muſt alſo be very clear, and the Thing in Diſ- 
- 2 of great Conſequence: For it would be equally imprudent and unjuſt to accuſe a foreign Magiſtrate of Connivance, or a malicious 


ial to do Juſtice in an obſcure and litigious Affair, or in one of no Importance, or without having ſufficient Proofs of the Inſincerity of 


the Prince, to whom we have made our Application. But how juſt a Cauſe ſoever we may have to uſe Repriſals, we can never directly, 


for that ſingle Reaſon alone, put thoſe to Death whom we have ſeiz d upon, but only ſecure em, and not uſe them ill till we have 


| obtain d Satisfaction: So that during all that Time they are in the Nature of Hoſlages. As for Goods ſeiz'd by Right of Repriſals, 
we mult take care of them till the Time ſer for the Payment is expir'd; after which we may either adjudge them to the Creditor, or 


{ell them to diſcharge the Debt, and return to him from whom they were taken the Overplus, deducting out of em all Charges and 
Expences. But it is not lawtul to make Repri/als, but with regard to Subjects properly ſo call'd, and their Goods; for as to Foreigners, 
whodo but paſs through a Country, or only come to make a ſhort Stay in it, they have no ſuch great Union with the State, of which they 
are only Members but for a Time, and in a very imperſect Manner, that we may indemnify ourſelves by them, for a Loſs we hare 
receiv'd by any original and perpetual Subject, and by the Soyereigns refuſing to do us 3 We muſt farther except Ambaſſa- 
dors, who are facred Perſons, even in the Height of War. But as for Women, Eccleſiaſticks, Men of Letters, & c. the Law of Natiut 


Sires em here no Privilege, unleſs they have otherwiſe got it by Virtue of ſome Treaty, See Grotins, B. 2, c. 25, 


CHAP VI. 
ore. whom we not only may, but are obliged to 
be firſt of 3 own Subjects. And 
that not only becauſe they are, as it Were, a Part 
of the Government, but becauſe the End Men 
at firſt propoſed to themſelves by giving u their 
natural Liberty, and ſubmitting voluntarily to a 
Civil State, was the Enjoyment of ſuch a De- 
fence; So the Campanians thought, that by 
yielding themſelves and all that they had to the 
Romans, they laid a Neceſſity upon them to arm 
in their Protection. 'Tho' in this Inſtance it 
may be obſerv'd, that ſince the Campauiaus had 


exaſperated the Samnites, and raiſed an unjuſt 


War againſt them before, the Romans could not 
juſtly reſolve to detend them, notwithſtanding 
that they had yielded themſelves to be their Sub- 
jects, till they had made Satisfaction for the Da- 
mages, and defray'd the Expences of the War. 
But in Defence of any particular W N the 
Government can then only jaſtiy make War, when 
it will be no great Inconvenience or Diſadvan- 
tage to the Whole, or the Majority of the other 


Subjects, becauſe the Government is obliged to 


have a greater Concern for the Whole than for 
a Part; and the greater the Part is, the nearer it 
approaches to the Whole. The next to Subjects, 
whom we are obliged to aſſiſt, are thoſe Allies 
that have made this particular Condition and Ar- 
ticle of League with us. But then all Allies are 
to give place to our own Subjects, when both 
cannot be aſſiſted, and that without any Breach 
of the League For no Commonwealth can be 
more obliged to a foreign State than to its own 
Subjects. And therefore in every Promiſe of 
Aid and Affftance the Commonwealth makes, 
this Limitation is implied, As far as is confiftent 
with the Obligations owing to the Subjech. And 
therefore it is very abſurd to place any Confidence 
in a League, which is not the Intereſt of our Ay 
to obſerve. But as we ought not tc undertake 
any raſh or unjuſt War, ſo neither can we be 
obliged by any League to aſſiſt an Ally, that en- 
gages only in ſuch. Tis true, this holds chiefly 
in N 34 Wars, but it may alſo bear ſometimes 
in the defenſive For if my Confederate is ſenſible 
that he is much weaker than his Enemy, and 
that his own Forces, and all I can 1 ly him 
with, will not make him a Match for him, and 
det is obſtinately bent to hazard himſelf, tho it 
to his certain Ruin, when he may treat upon 
tolerably good Terms; I ſhould be a mad Man 
to join myſelf with him in ſo extravagant and 
hopeleſs an Attempt. And thus far what Gro- 
tus ſaith is very true, © That we are not ob- 
< liged to ſend Aſſiſtance, when there is no Hopes 


« of Succeſs; for Society is form'd for Good, 


* 
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4 and not Evil.” But then it is alſo to be con- 
ſider'd, that it would be to no Purpoſe to make 
Leagues, if we were to run no Hazard, or ſuſs 
tain no Loſſes in the Defence of an Ally. Next 
to our Allies are our Friends, or thoſe we have 
join d ourſelves to by 3 Ties of Kindneſs 
and Reſpef. Jo theſe, tho we have not pro- 
miſed by expreſs Article of Treaty, to ſend a cer- 
tain determinate Aid or Supply, yet the Nature 
of ayer x itſelf ſuppoſeth an Interchange and 
Union of Faith, and that one Friend muft be 
concern'd for the other's Safety, as far as the 
ſtricter Obligations he is underwill ſuffer him; and 
that his Concern ought to be much ftronger for 
him, than that which is due from one Man to 
another, by the common A/inity and publick 
Relations of Mankind; tho ſometimes thoſe 


alone may be ſufficient Motives to us to under- 


take the Defence of a Perſon manifeſtl y injured 
and abuſed; eſpecially ſince it may cafily be made 
our own Intereſt to do it; and ſince nothing can 
tend more to promote publick Good than to 
puniſh thoſe that take ens in diſquieting 
and injuring others. And therefore Solon, upon 
this View, when he was asked, how there might 
be fewer Injuries committed in the World, an- 
ſwered, If they that were not injured would be as 
much concerned as they that were * But then 
we are not to imagine that every Man, even 
they that live in the Liberty of Nature, hath a 
Right to correct and puniſh with War any Per- 
ſon that hath done another an Injury, barely 
upon Pretence that common Good requires, that 
ſuch as oppreſs the Innocent ought not to eſca 

Puniſhment, and that what toucheth one — — 
to affect all. For otherwiſe, ſince the Party we 
„ to be unjuſtly invaded, is not deprived 
of the Liberty of uſing equal Force to repel his 
Enemy, whom he never injured; the Conſequence 
then would be, that inſtead of one Var, the 
World muſt ſuffer the Miſeries of two. Beſides, 
it is alſo contrary to the natural e of 
Mankind, for a Man to force himſelf upon the 
World for a Fudge, and Decider of Controverſies: 
Not to ſay what dangerous Abuſes this Liberty 
might be perverted to, and that any Man might 
make War upon any Man upon ſuch a Pretence. 
'The Wrong therefore another Man ſuffers is not 
Reaſon ſufficient to engage me in his Quarrel, 
unleſs he calls me particularly to his Aſſiſtance 
ſo that whatever I undertake to do, is not to be 
charg'd upon me, but upon the Perſon that de- 
fires my Help. But whether it be lawful to take 
Arms in Defence of the 3 of a foreign 
Commonwealth, againſt the N. and Op- 


pre//ions of their Sovereign, is a Queſtion; — 
| tne 


Mr. BAR B. NO TE vn 8. XIV. 


Liey. 1. 5. c. 3 t. Florus, 1. t. c. 7. 


Vie Grot. I. 2. c. 25. $4. Mr. Buddeus (in his Diſſertation de comparatione obligationtim, que ex diverſis hominum ſlatibus oriun- 
tur, & bo.) fays, That we ought to eſteem thoſe of the fame Religion with us more than our Friends and Allics, or elſe put them in 
the fame Rank at leaſt. But he forgets not to obſerve at the ſame Time, & 62. that we muſt not think it lawful, under a Pretence 
of defending and favouring that Religion which we believe to be the true, to do every Thing againſt thoſe of another Religion what- 
loever ; which is a deteſtable Maxim, univerſally and juſtly blamed in the Conduct of Roman Catholicks, but which, continues he, 
thoſe who have the greateſt Abhorrence of the Tyranny of the Roman Churth, do not ſeem to be entirely out of Conceit with. = 

Plutarch in Solon. p. 88. D. Quintilian. Inſt, Orat, I. 4. c. 1. p. 270, *Tis natural for us to pity the Diſtreſſed; Euripides Supp l. 


ver, 267, 268, 


Exer ndlaP0vyiy Op wiv mirpav, KOs 


The Beaſts purſued, to Rocks and Cliffs retreat; 
The Slave clings to the Altars of the Gods, 
And States diſtreſs'd, their Neighbours Aid implore; J 


N 
j 
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the Solution of which I refer you to the Opinion 
of Grotius ·; the ſafeſt Anſwer that can be gi- 
ven to it ſeems to me to be this, That we can- 
not lawfully undertake to defend the Subjects of 
a foreign Commonwealth in any other Caſe, than 
when they themſelves may lawfully take Arms 
to repreſs the inſupportable Tyranny and Cruelties 
of their own Governors. =, 

XV. Of the Declaration neceſſary to ſolemn 
War, Grotius largely informs us, I. iii. c. 3. 

XVI. The fame Author, I. iii. c. 4, Sc. gives 


us a long Account of many Nations that never 


ſet Bounds to themſelves in any of thoſe Liber- 
ties which, as I ſaid before, the Law of Nature 
allows againſt Enemies. But here it is to be ob- 
ſerved, that tho* Generals uſually give Laws to 
their Soldiers, e Ara far they are to 
uſe Hoſtilities againſt the Enemy, and puniſh the 
Violation of them upon the Offenders; yet this 
is not done becauſe they ſuppoſe the Enem is 
or may be injured, but becauſe it is neceſſary 
that the Generals Orders ſhould be obey d, and 
that military Diſcipline ſhould be ſtrictly obſerv'd. 
So that tho? a Perſon, who in a ſolemn War had 


| behav'd himſelf with greater Cruelty and Out- 


rage than the Law of Nature will permit, ſhould 
afterwards happen to be indicted or accuſed for 
it in any third Commonwealth unconcern'd in the 
War, it would be a very uncommon Way of 
Proceeding, ſhould he be ſentenced for a Ryfian 
or Murgerer, and be uſed as ſuch; becauſe as it 
does not belong to the People of one Nation 
to enquire what others are guilty of abroad, ſo 
there ſeems to have been a facit kind of Agree- 
ment of Nations, that one ſhould not paſs Judg- 


ment upon the Wars another engages in. For 


why ſhould one at a Diftance from the Diſpute, 
and no Ally to either of the Parties engaged, 
give himſelf the Trouble of making another's 
Quarrel his own? Beſides that, even in a juff 
War, it muſt be allow'd difficult to know what 
are the juſt Megſures of Se- Defence, in what Me- 
thod to exact Satisfaction for Damages, and what 
Ways to take Caution for the future. So that in 
ſhort, it is ſafer to leave theſe Things to the 
Conſciences of the Parties engaged in the War, 


than to venture to give Sentence upon an Affair, 


the condemning of which may be of dangerous 
Conſequence to ourſelves; eſpecially ſince the 
Parties at War themſelves, by a tacit ſort of Com- 
pa#, agreed either to increaſe or abate the Heat 
of the War, as they pleaſe. 

XVII. How far in particular it is uſual to 
extend the Liberties of War upon the Perſons of 
the Enemy, may be ſeen at large in the ſame 
Author, L iii. c. 4. 

XVIII. It may alſo in the next Place be par- 
ticularly enquired, whether it be lawful to /a. 
ſinate an Enemy? And here Erotius thinks that 
there ought to be a Diſtinction made between 
Perſons that violate their Faith, whether expre/ly 
or zacitly given, as Soldiers, Subjects, Vaſſals, 
Refugees, and Perſons that were never bound 
Faith. And that to employ the latter as A (af 


fines is what no Law forbids * : But that to make 


* 


Falſbood and Treaſon, is what the more civil 

Pate of Mankind always look upon as e 
Infamy and Baſeneſs; tho' againſt Rebels Py 
rates, and Highwaymen, the moſt ſcrupulous 
Princes never doubt to propoſe even Rewards to 
the Perſons that can kill or apprehend them. Nor 
does any body blame the Conduct, or think the 
Meaſure hard, becauſe theſe are known to be 
common Enemies, and lie under the publick O- 
dium of all. The ſame Anſwer will ſerve that 
other general Queſtion, Whether it be lawful to 


uſe any Man's Service promiſcuoufly in War? Where 


we are to diſtinguiſh between them that betray 
or revolt from their Mafters, and offer them- 
ſelves voluntarily, and them that ſuffer themſelves 
to be corrupted in their Faith by the Force of 
Rewards and Promiſes. By the common Prac- 
tice of the World the former may lawfully be 
employ'd; but as Grotius thinks, l. iii. c. I. 

21, 22, not the latter“; tho I think it may 
very well bear Diſpute. For ſuppoſing the Cau/? 
I engage in be 7%, I have a Right to diveſt my 
Enemy of all Forces and Succours, to make him 
as defenceleſs, and to give him all the Diſtur- 
baice, and do him all the Damage as I can, 
which are the Things aim'd at in ſoliciting his 
Subjects to a Detection. And I do not fee any 
9 — Reaſon why I may not purſue that 
End, by tempting my Enemy's Subjects with the 
Hope of Rewards, as well as any other Way; 


eſpecially ſince it is on all Hands allow'd, that 


an Enemy's Subjects may be lawfully frighted 
by falſe Threats, and Shews of Fear to ſurren- 
der themſelves, and conſequently to deſert their 
Mafter . Which ſort of Deſertion is not wholly 
excuſable, fince it is known, that by the Laws 
military, they that ſuffer themſelves to be im 

{ed upon in that Manner, are as liable to Capital 
Puniſhment as they that are guilty of Perfidion/- 
neſs and Diſloyalty; for Cowardice and Credulity 
are as inconſiſtent with the Duty of a Soldier as 
Faithleſneſ and Treachery. And further, tho 
Force is the moſt lawful, and the braveſt Way of 
attacking an Enemy, yet this doth not make it 
unlawtul to have Recourſe to Fraud. And tho' 
theſe De/erters I ſpeak of are certainly crimi- 
nal themſelves, yet there is no Reaſon why the 
Party that ſolicited them to a Deſertion, ſhould 
bear any Share in the Guilt of it: Becauſe I don't 


ſee any Manner of Obligation why I ſhould 
abridge myſelf of the Liberty of making uſe of 


the eaſieſt Methods to obtain my Right, only be- 


cauſe by doing ſo I may give them occation to be 


guilty of Sin, who have already, by the Injuries 
they have done me, broken off all Communication 
of Right with me. And why may it not be lau- 
ful for me to win thoſe with my Morey, whom 
I might otherwiſe conquer with my Sword © E- 
ſpecially fince after all the Propoſitions and So- 
licitations I can make to them, it is till left to 
their own Choice, whether they will look upon 
me for an Enemy, or buy my Favour by cntering 
into my Service. But in Time of Peace there are 
theſe two Reaſons why I ought not to importune 
another Man's Servant or Subject, anjuſtiy to de- 


uſe of them, who muſt by the 4# be guilty of ſert from his Mafter, and come over to me. Fi, 


„B. 2. c. 25. 8 8. 
5 Mori, Utop. J. 2. 


Vid. Quintil. Decl. 255. 


becauſe 


5 L. 7 c. 4. $418: 
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becauſe I have no lawful Power to intercept any 


Thing that belongs to another. And ſecondly, 
becauſe I cannot juſtly puniſh, or do any harm 
to him, tho? he ſhould refuſe to deſert, and make 
me his Maſter; both which are manifeſtly al- 
lowed me in the Caſe before us. As therefore 
the Propricty my Enemy hath to what he calls 
his own, is no Manner of Reaſon to me why I 
may not take it from him; ſo the Right he hath 
over his Subjects is ſo far inſignificant with me, 
as I am under no Obligations to be in the leaſt 
concerned, that he ſhould always inviolably en- 
joy it. And therefore the Obje#ion uſually made 
againſt this Opinion, that a Man cannot incite 
another to do a Thing,which he muſt fin in doing, 
or that, that Man is guilty of Sin himſelf, who 
ſupplies another with a Cauſe or Occaſion of Sin, 
ſeems to me to hold only between ſuch as are 
not Enemies For an Enemy, in reſpe& to me, 
is in ſuch a State, that as long as I am in Purſuit 
of my Right, and in Arms againſt him, I have no 
Reaſon to trouble myſelf whether he takes from 
thence an Occaſion to fin, or not. And there- 
fore, tho perhaps my Promiſes or my Money 
may be really the Inducement to another to be 
falſe, and deſert; yet in Reaſon, the Crime of 
Falſeneſs and Perfidiouſneſs cannot be charged 
upon me as my own, becauſe for the preſent the 
Goto of War hath entirely broken off all Com- 
merce and Communication of Right, between 
him and me; and he himſelf, as far as in him 
lay, gave me an unlimited infinite Power and 
Liberty againſt himſelf, And fince it 1s not in 
the leaſt unlawful to put an Enemy to the 
Sword, when the State and Poſture of War re- 
quires it, I do not ſee why it ſhould be thought 
criminal to offer him a Temptation that may poſ- 
ſibly tempt him into Sin: For it is evidently a 
weak Argument, which ſome produce to the 
contrary, that Faith ought to be kept by Ene- 
mies; and that therefore an Enemy's Subjects 
are not to be ſeduced to Deſertion. But after 
all, a Man ſhould be cautious, that he don't ſet 
an Example to others, that one Time or other 
may be of dangerous Conſequence to himſelf. 
And without Diſpute, it is an Evidence of un- 
common Gerben and Generoſity of Spirit, when 
a Man hath it in his Power to refuſe to make 
uſe of ſo eaſy a Way of Acquiſition. Beſides 
that, It is certainly true , that a Man that 
« accepts the Service of a Traytor, tho' upon 
the Heat of his ones: he may think himſelf 
<« obliged by him; yet afterwards, when he re- 
<« fle&ts upon the Action, he will begin to ſuſpect, 
“ and then to fear, and ſo to hate the Traytor, 
& tho' he loved the Treaſon, becauſe he knows 
* he hath had already ſufficient Experience of 
« the Inſincerity of his Faith. | 
XIX. How far the Liberties of War may be 
extended upon the Goods of an Enemy, and 
Things we call Sacred, we are inform'd by 
Grot. 1 


Procop. Hiſt. Goth. I. t. c. 8. 


Of the Right of War: 


5 Vid. Valer. Max. 1.6. c. 5. 5. 
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RR. The Laws of Nature and Conſciente in 
a juſt War, allow a Man to make ſuch Aequi- 
ſitions out of what his Enemy poſſeſſeth, as will 
either reſtore him what was due to him, or give 
him an Equivalent to it further; and all that, 
the Refuſal of the Payment of which gave Birth 


to the War; and beſides, to ſatisfy himſelf for 


the Charge he was at in recovering his Right by 
Force; and to all if there be any Thing alle, 
which he thinks neceſſary to ſecure further to 
himſelf, and take by way of Caution from the 
Enemy. And — if a Man inſults and op- 
preſſeth his Neighbours, upon the Confidence he 
repoſeth in his Riches, when he happeneth to be 
over-power'd, it is but juſt he ſhould be deprived 
of his ſuperfluous Wealth, that for the future he 
may learn to be more quiet and peaceable. But 
by the Practice of the World, a Man makes him- 
ſelf abſolute and 1 Maſter and Proprietor 
of every Thing he takes from his Enemy in a 
ſolemn War, tho' much exceeding the Pretenſions 
the Var begun upon, Vid. Grot. I. iii. c. 6.4 1, 2. 
Where he alſo ſheweth, when both Moveables and 
Immoveables may be ſuppoſed to be taken. 
Where it is to be ere that the Right to Ac- 
quiſitions of War is of Force only againſt any 
third diſinterefled Party. But to give the Con- 
queror a Right of Propriety, that will hold good 
againſt the Conquer d, there myſt of Neceſſity be 
a Pacification and Agreement between both the 
Parties, otherwiſe the Right is ſuppoſed to con- 
tinue ſtill in the old Proprietor, and whenever 


he is ſtrong enough, he may juſtly ſtruggle to 


recover it. 5 | 

XXI. It is alſo diſputed, to whom the Ac- 
guiſitions of ſolemm War belong, whether to the 
whole Body of the People, or to any particular 
Perſons among the People, or to them that made 
the firft Seizure „ Which Controverſy I think 
may thus in ſhort be concluded. It is certain 
that the Right of War is lodg'd in the Sovereign, 
under which Right is comprized that other of 
arming the Subjects, of leading or ſending them 
abroad upon Expediticus, as alſo the Right to 
raiſe Money upon them, and other Neceſſaries 
for War. But ſince Wars are undertaken either 
to recover the Rights or Dues of the private Sub- 
ject, which the Enemy wilfully refuſeth to pay, 
or elſe upon ſome publick Cauſe, which concerns 
the whole Commonwealth, it eaſily appeareth, 
that in the fot Caſe, the principal Thing to be 
taken care of is, that the Perſons, upon whoſe 
Wrongs the War began, may be reſtored to their 
Rights. And the Overplus in this Inftance, and 
in Mars that begin from a more publick Cauſe, all 
that is taken is firſt acquired to the Sovereign, as 
to him that gives Authority to the Var, what- 
ever Hands it firſt fell into, whether the mercenary 
Soldiers or Subjects obliged to military Service 
upon Summons, without receiving Pay. But 
becauſe War lies. heavy upon the Subjects » When 
ther they are only taxed to ſupport it, or = M 

| iged 


Elan. V. Hiſt, 1.6. c. 6. The Spartan Soldiers were not allowed ſo much as the Spoils of the Enemy. | 
| Mr. BAR B. NOTES on ( xx, xxl. {SEP 


This is ſhewn above, in B. 4. c.6.F. 1 


. | 
provided hy are his: For it is not ſo with thoſe Effects that are found in his Country, but belong to Strangers, with whom he 


is in Peace, unle 


$ they have ſent them to him with a Deſign to aſſiſt him in the preſent War. As for the Cargo of Ships belonging 


to the Enemy, they are lawful Prize, as long as Strangers have not demanded and clearly juftified what Effects might have been in them. 
| See Grot. B. 3. c. 6. 5. 8, 9, Cc. a 


3 Vid. Grot, d. I. 8. 354 
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allowed in Return to make ſome Advantage to 
themſelves by the War; which may be done, 
either by aſſigning to them a certain Pay from 
the Publick when they go out upon any Expedi- 
tion *, or by ſharing the Booty among them, or 
by giving every one leave to keep the Plunder 
he gets himſelf (as the Cuſtom was among the 
Greeks, when they proclaim'd War, to declare 
at the ſame Time that every Man ſhould have 
free Plunder) or elſe by giving the Booty to the 
Publick, in order to cale the Subjects of the 
Burden of the Taxes for the future. Mercenary 
Soldiers have no Right to any Thing but their 
Pay. What is given them above, that is Matter 
of Bounty, or perhaps Reward for their good 
Service, or Encouragement to their Valour: Gro- 
tius, in the Place above mention'd, is very large 
upon this Subject. But upon his Diſtinction of 
Ads of 222 into publick and private Acts, 
which are undertaken only _ the Occaſion of 
the publick War, it may be obſerv'd, that it may 
be very juſtly queſtion d, whether every Thing 
taken in Var by private Hoftilities, and by the 
Bravery of private Subjechs, that have no — 
ſion to warrant them, belonget 
it. For this is alſo Part of the Right of War, 
to appoint what 3 are to act in a Hoſtile 
Manner againſt the Enemy, and how far. And 
in Conſequence, no private Perſon hath Power to 
make Devaſtations in an Enemy's Country, or to 
carry off Spoil or Plunder, without Permiſſion 
from his Sovereigy, And the Sovereign is to de- 
termine how far private Men, when they are per- 
' mitted, are to uſe that Liberty of Plunder; and 
whether they are to be ſole Proprietors in the 
Booty, or only to ſhare a Part in it: So that all 
that a private Adventurer in War can pretend 
Right to, is no more than what his Sovereign will 
leaſe to allow him. For to be a Soldier, and to 
act offen/roely in an — Manner, a Man muſt 
be commi fond by public Authority. And there- 
fore Cato us d to ſay, that ao Man had any Right 
zo firht an Enemy that was not a Soldier e. | 
XXII. As to the Acquiſition of Things in- 
corporeal, it is to be particularly obſerved, that 
they are never acquired but with the Subject 
they inhere in. The Subjects they in here in, are 
either in Perſons, or in Things. Thus for In- 
ſtance, in Things, there are often certain pecu- 
liar Rights inherent in certain Lands, Rivers, 
Ports, Towns, and Countries; or rather the Per- 
ſons that are the Proprietors of thoſe Things, are 
inveſted with certain Rights over. other Perſons 
and Things. But here it is to be conſidered, 
whether this Right be annexed to this particular 
Thing, by perſonal Compact, or by real; or whe- 
ther the Perſon that firſt united this Rg ht to the 
Thing, agreed by e der that that Right 
ſhould continue in the Proprietor of the Thing, 


whoever he might happen to be, or by what 


„vid. Liv. 1.4. c.60. & l. 5. e. 4. "a 3 
Cie. Off, I. 1. c. 11. Add. Ziegler upon Grot. I. 3. c. 6. f. 12. 


Of the Right of War: 

liged to ſerve in it themſclyes;"it is no more than izle ſoever he came to the Poſſeſſion of it; or 

a ge rince, that hath a Love for his Sub- whether he intended that the Right ſhould be no 

jects, would yield to, that the Subjects ſhould be longer valid, than certain 1 5 ſhould poſſeſs 
t 


h to them that take 
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the Thing by a certain Title. he Right be an- 
nex'd 0 the Thing in this latter Method, it is 
manifeſt, that it is not every one that poſſeſſeth 
himſelf of the Thing by any Title whatever 37 
Random, that hath Power to exerciſe that Right: 
but it muſt be conſidered, whether that Right 
ought to follow a Title of an Ac 1 ps of War, 
by its firſt Inſtitution. But hab: i 4 
are immediately, and in themſelves applicd, and 
annex'd to Perſons, relate either to other Perſons 
or Things. e RARE which are annexed to 
Perſons over other Perſons, fince they are not 
obtain'd but with the Con/ent of the Perſons them- 
ſelves (and this Conſent doth not reſpect any 
Man promiſcuouſiy, but only ſome certain Men } 
cannot be ſuppoſed to be acquired with the Per- 
ſons, tho perhaps the Per/ons they were annex'd 
to, and lodg'd in, may fall into their Enemy's 
Power. Thus for Inſtance, tho' a Prince 
— be made Priſoner of War, his Enemies 
ave not therefore acquired his Kingdom with 
him. And the taking an Husband or a Father, 
doth not give an Enemy Power over the Wife or 
Children . When indeed an Enemy hath taken 
the Wife and Husband together, he hath a Rigli 
over the captive Wife, but not becauſe he took 
the Hausband with her, but ſolely becauſe he hath 
made her his LA $1 Neither would he have 
had more or leſs Power or Right, whether he 
had taken her Husband at the ſame Time, or not. 
Neither doth the Conqueror acquire any Conjugal 
Power over the captive Miſe, but barely ſuch a 
Right as is uſually acquired over Captives. As 
to the Rights that relate to Things, we muſt diſ- 
tinguiſh, whether the Perſon be a Member of a 
Commonwealth, or live out of Civil Government, 
in a State of Nature. If he liveth in a State of 
Nature, the Enemy that taketh the Perſon is ſup- 
poſed to have taken all the Things with him, or 


at leaſt to have poſſeſs d himſelf of Power to take 
them, becauſe there is no Body to reſiſt him, or 


that hath any Right to hinder him from ſeixing 
upon all he had. But in Commonwealths the 
ing is not loſt with the Perſon, but the 
Right of it devolves to other Per/ons of the ſame 
Commonwealth, or, upon Default of theſe, to the 
Publick. And Wesel if a Subject of any Com- 
monwealth be taken by an Enemy, his Goods that 
were not taken with him, arc not acquir'd by his 
Conqueror, but fall to him that would have been 
his Heir at Law, if he had died a natural Death. 
But if the Enemy hath taken the Goods with his 
Perſon, that the Things taken are Prize of 
War, is Title _—_— to juſtify his Propriety in 
them, and it is perfectly ncedleſs for him to de- 
rive that Propriety from the Perſon of the laſt .= 
Aer, whom he took with them. And fo 
hing is the ſame, as far as concerns the Right 
of the Conqueror, to the Things he hath taken, whe- 
ther he take the Proprietor with them, NE. 


vid. Pohb. l. 2 
Vid. Polyb. l. 4. c. 26, 36, 
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Cp. VI. 9 
2 „ The fam'd Queſtion once moved 
in 23 Council of Greece may ſerve to illuf- 
trate what hath been ſaid, which Quintilian * 
afion'd thus: When Alexander the 
Great took and deſtroyed the City of T/ hebes, he 
found an Inſtrument, in which it appear d, that 
the Thebans had lent the Theſ/alians an hundred 
Talents, Alexander, becauſe the Theſſalians were 
in his Service, freely gave them up the Inftru- 
ment, The Thebans, who afterwards were reſto- 
red by Cafſander, demanded the Debt. The 
Reaſons the Thebans brought to juſtify their De- 
mand, are to be ſeen in the ſame Place in Quin- 
tilian. To which the Theſſalians might have an- 
ſwered, Firſt, 'That what was taken away by juſt 
Force cannot be demanded again; that by the 
Cuſtom of Nations, the Hoſtilities committed in 


ſolemn War are look d upon to be juft; and in 


conſequence, the former Proprietor can have no 
Pretenſion left to any Thing that was taken from 
him, after a Peace is eſtablithed. Secondly, That 
a Right of War is a valid Title, when a Thing 
comes to be diſputed in the Civil Court: For 


_ after a War is ended, if any Controverſy ariſes 


about any Thing I have taken in the War, tis 
enough to, plead that I have a Title to it as Prize 
of War. Thirdly, That what is taken in a Jof 
War may very juſtly be retain'd in Peace, eſpe- 
cially after the Articles of Peace are ſettled, and 
agreed upon on both Sides; For then every 

hing is ſuppoſed-to be left entirely to the Poſ= 
ſeſſor, which he is not expreſly obliged to re- 
ſtore by the Articles of Treaty. Fourthly, thoſe 
Rights which are properly and ultimately founded 
in the Things themſelves, may be acquired with 
the Perſon that is made Captive, ſuppoſing the 
Captive giveth his i "w to transfer them to me; 
which Conſent I have Power to force him to by 
threatening him with ſome greater Evil. Where- 
fore as I can make over an Action of Debt to 
another Man, and the Effect will be, that the 
Debtor muſt be obliged to pay his Debt to him, 
as much as he was before to me; ſo if a Captive 
conſent to make over his Action to me, what the 
Debtor owed before to my Captive, is now be= 
come due to me. And thus Alexander might, 
if he pleas'd, have made himſelf the Creditor in 
the Inſtance before us, though he had left the 


Theban Commonwealth ſtanding, only by forcing 


them to transfer their Right to the Debt to him. 
And indeed, he muſt be ſuppoſed to have made 
himſelf ſuch, ſince he made himſelf abſolute Maſ- 
ter of Thebes, without any Exception; and there- 
fore had a Right either to demand the Debt of 
the Theſſalians, or to forgive it them: Nay, he 
might immediately have forced the Thebaus to 
remit the Debt. And therefore when Alexander 
gave up the Inſtrument of the Debt, to the TU 
ſalians, it is not to be ſuppoſed, that he did it 
for fear the City of Thebes, which he had then 
laid in Ruins, might ſome Time or other after- 
wards demand the Debt of them, but to give 


them Aſſurance that he himſelf would never re- 


| Of the Right of tt, ar. 


quire any Thing of thein upon. that. Account: 
ifthly, it is abſolutely falſe, that as long as 


there is any one Subject of a Commof wealth left 


alive, he muſt be ſuppoſed to be thi: Creditor of 
the whole Debt, Fan 3 conſequently that he hath 
the ſame Right the Commonwealth, had to de- 
mand its Debts. For thoſe particular Perſons 
that outlive the utter Diſſolution of the Bogy of 
the Commonwealth can have no manner of Pre- 
tence to aſſume to themſelves the: Right of the 


Commonwealth; fince it is not to be ſuppoſed. 
that they any longer conftitute it. And it is ma- 


nifeſt that Alexander totally diſſſolᷣ d and extir- 
pated the Theban Commonwealth, ſo that they 
that eſcaped the general Deſtruction, could not 
be look'd upon to be a People; And they that 


afterwards re-eſtabliſhed the Commonwealth of 


7 hebes, were manifeſtly a new People. And tho? 
perhaps the antient Thebans might have had cer- 
tain peculiar Rights, yet theſe new Inhabitants 
could not pretend to aſſume the fame to them- 
ſelves, barely from the Place they liv'd in, un- 
leſs they obtain'd them all anew: Which was not 
done with relation to the Thefſalian Debt. 
Sixthly, the Theſſatians did not take any unjuſt 
Methods to obtain the In/ftrament, but received 
it from one that voluntarily offer d it to them, 
and who had Thebes, and all that belong'd to it, 


at Mercy, purely with intent to pardon them 


the Debt. . 
XXIV. Conquer d Nations, as well as par- 
ticular Perſons, may be brought under Domi nion; 
but that it be Jatful, and oblige the Conſciences 
of thoſe who ſubmit to it, it is requir d, that 
the vanquiſh'd Promiſe expreſly or tacitly to ac- 
knowledge the Congrreror for their Mafter, and 
that he for his Part 1vill not treat em any longer 
as his Enemies | | 
XXV. I ſhall now briefly enquire how Things 
loft in War return to the antient Proprietors and 
afters. And here, in my Opinion, nothing 
can be more agreeable to natural Equity, than 
that ſuch as have been made Priſoners of War, 
when they find Me ans to eſcape out of their E- 
nemy's Reach, ancl are under no Obligations of 
Faith to them, ancl return to their own Country, 
ſhould not only recover their former Quality 
and State in the Commonwealth, but be alſo re- 
ſtored to all their Rights, Goods, and Fortunes. 
But with reſpe& to Things, whether they be 
Moveables or Imma veables, if while the War con- 
tinues they are retaken from the Enemy, either 
by ourſelves, by or Sulljects, or by our Soldiers, 
it is juſt and reaſo nable, if they are to be diſtin- 
guiſh'd, that the'y ſhould be reftor'd to the au- 
tient Proprietors, For fince the Commonwealth 
is engaged to dr::fend and ſecure the Subjects as 


far as is poſſible, in their Goods and Properties, 


there muſt, it js evident, be the ſame Obligations "© 
upon the Publick to take care that what is taken 
from them be reſtored. And it is no Exception, 
that the Goods were recovered by the Soldiers - 
For Soldiers are only the Hands of the Com- 


monwealth, 


* Inft. Orat. l. 5. c. 10, 387, 388. Mr. Tiius, in his Obſervat. in Com pend. Lau terbach. Odf. 1438. and Francis Hottoman's Quæſ- 


tien. Illuſt. Quæſt. V. 
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monwealth; and what they win with their Swords, 
they acquire to the Commonwealth, and are not 
to make their own private Purchaſe. And ſince 
it would be Oppreſſion and Injuſtice in the Com- 
monwealth to recover thoſe Conde only for itſelf, 
which the private Subjects loft in War, there can 
be no Way left but to return them to the an- 
tient Proprietors. Thus in Homer tis ſaid that 
the Booty was divided among them that had loſt 
to the Enemy before. How the Roman Laus 
provided in ſuch Caſes, and eſpecially with re- 
gard to the Poftliminium, is with much Exact 
7252 9 by Grotius, 1. iii. c. 9. 5 

XXVI. A whole Nation, when it hath ei- 
ther by its own Strength, or by the Aſſiſtance of 
Friends and Allies, ſhaken off an Enemy's Yoke, 
without doubt recovereth its Liberty and antient 
State. And if any Part of what they were poſ- 
ſeſs'd of remains ſtill in the Enemy's Hands, 
they have juſt Pretenſions to attempt to recover 
it, as long as a War 1s kept on Foot, and Peace 
is not yet concluded. But if a third Common- 


ten 


wealth reſcue a Nation by a War, which 
overpower d and l b e. 
own Name, and for its own Advantage, the Na- 
tion only changeth its Maſter, but is as far from 
Liberty as ever. And we may ſay the ſame. of 2 
Part of any Nation. But if a Part of a People 
be recovered by the People they were for ſome 
Time divided or torn from, or by their A//jes 
they again incorporate with the old Body, and 
return to the Place and Rights they had before , 
Though perhaps, indeed, with an Ah it may 
be 1 that he may keep what he won from 
the Enemy, tho it before belonged to us. De- 
metrius, in Juſtin, when he loſt his Kingdom, 
choſe rather to yield it to Philip, than leave it 50 
the Romans. But though a Part of a People 
aſſert their own Liberty, and ſuppreſs their Ene- 
miles by their own Strength, they muſt return of 
2. to their antient Body, and muſt not pre- 
d to ere a ſeparate Commonwealth by then= 
ſelves, when the old Commonwealth hath not 
quitted its Right to them, as a Part of its Body. 
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. Fuſs. I. 29. c. 21 | 5 : 
| . Mr. Baxs. NOTE on F. xxv. 


Vid. i Sam. xxx. 22, Sc. Homer. Tliad, I. 1 . as alſo Mr. Buddeus, in his Elemens de Philoſophie Pratique, Part 2. Cap. 5. Sect. 6. 
$9. to which we may add Mr. Lecks Principles thereupon, in his Treatiſe of Civil Government, Chap. ig. A Conqueror, ſays he 
even in a juſt War, acquires no Power over thoſe that have been. the, Companions of his Conqueſt. *Tis only over thoſe that have 
concurred or conſented to the making an unjuſt War on him. The Power he acquires over thoſe whom he ſubdues, is altogether de- 
ſpotick, with reſpect to their Lives, but not with reſpect to their Poſſeſſions. The Kesten of this laſt Article, which at firſt ſeems to 
be a Paradox, is, becauſe we may kill thoſe who have taken up Arms unjuſtly; to take away their Lives, if they could have done it 
that have conquer'd them: But that being only a perſonal Fault in thoſe that made an unjuſt War, their Poſterity ought not to feel the 
Effects of it. Now the ſame Thing would happen if we ſhould ſeize upon all their Eſtates, deſigned for the Breedin up and Main- 
tenance of their Children, which we ſhould by that Means reduce to Beggary on account of their Fathers Crime. Al that a Conque- 
ror can do with Juſtice, is, to indemnify himſelf, if he has ſuffer d any Loſs. Thus the People, whoſe Predeceſſors and Country . 
828 by Force, have always a Right, according to Mr. Lock, to recover it, and to uſe the ſame Means to regain their Liber- 
ties. Indeed it would be abſurd to fay, that a Prince hath a Right to take all he can, and that after he has been in Poſſeſſion of it for 
ſome Time, the People that ſhall be born in thoſe conquer'd Countries in Aſter- ages, are beforchand, by a divine Right, ſubject to his 
Dominion, and that theſe People may never attempt to take away from the Deſcendents what one of their Predeceſſors ſeized on 
by Force. The Truth of it is (adds Mr. Le Clerc, of whom J have borrow'd this AbſtraQ) there are great Difficulties in this Mat- 
& ter on account of the Misfortunes of Civil Wars, which we ought to endeavour to prevent as much as ſſibly we can. But fince 
« it ſeems that all the Right that we can eſtabliſh in this Matter is grounded upon the Publick Good, which is he ſovereign Law, we muſt 
& confider whether what we are undertaking will in all Probability do more harm than good to the Government. If it be fo, then what 
«© ve do becomes unjuſt; but if the Good which accrues by it is much greater than the Evil, the Enterpriſe muſt be call'd juſt. Biblioth 
« Univerſal. Tom. 19. p. 536.” See according to this Law de Poſtliminio, what Men acquire by their Return into their own 
Country, or that of their Friends and Allies (ex reditu in limen) Grotius, Lib. 3. cap. 9. and Mr. Buddeus's Elem. Phil. Prag 
Part. 2. cap. 5. Sect. 6. C 25. & ſeq. As to the Ideas of the Roman Law, we ſhall find ſeveral Remarks in Mr. Bynckerſhock's Obſerua- 


tions, Lib. JI. cap. 20. Lib. III. cap. 6. | 
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Of Compacts that relate to War. 


The Con TEN Ts of every Paragraph of the Seventh Chapter, 


1. The Diviſion of Compacts that preſuppoſe War. 

11. Compacts that have no Tendency to remove the 
Mar, whether valid. 

111. A Truce, what. | 

rv: Of the Duration Truces. 

v. A Truce leaves the Diſpute, the War began up- 
on, undecided. 

vi. No need of a new Declaration of War, when 
the Truce expires. 

vII. Truces coutradied and made by expreſs Com- 


| ac. | 
VIIE. Of the Beginning and End of Truces. 


25 3 now be proper to take a View of ving Peace by it, and much more to make 
1 that Sort of public 


Compacts, which pre- 
ſuppoſe a State of War. Ad re are of two 
Sorts : Firft, ſuch as put an End to War. Se- 
condly, ſuch as do not put an End to it, but on- 
ly, in ſome Reſpects, qualify and confine it. But 
before I conſider theſe Compacts in particular, I 
ſhall firſt enquire in genera), into the Validity of 
thoſe of the latter Sort: TH | 
II. All Compacts therefore made with an 
Enemy, ſaith Grotius in general, ought to be ob. 


' 1x. The Subje# when obliged by Truces. 
x. N. gs berties @ Truce allows, and what for- 
ids. 

x1; Whether a Man, taken in an Enemys Coun- 
try, and forcibly detained, may be kept 
Priſoner after the Truce is expired. _ 

x1t. What enſues upon the Violation of the Truce. 

x111. Of Compacts, that relate to ſafe Conduct. 

xIv. Of the Redemption of Captives. 

xv. Of the Compacts of Generals. | 

| xVI. Of the Compacts of private Perſons in War: 


uſe of it, to protra# and carry on War, rather 
than put an End to it. Beſides, when I enter 
into Articles of Treaty, tis implied, that I de- 
| fire the Perſon I treat with ſhould believe me, 
and rely upon my Faith But now it is a 
ſort of a Contradidion, to require of him ſuch a 
Dependence upon me; and yet at the ſame 
Time to rofe s, that 1 reſolve to continue his 
Enemy, that is, to do him all the Miſchief eve- 
ry Way I can. For a State of Hoſtility in itſelf 


ſerved, l. iii. c. 19. which indeed is true of gives a Man unlimited Liberty, to take all the 


Compad#s that tend to Peace, but is I think lia- 
ble to Diſpute with Relation to ſuch as leave us 
in a State of War, without a Deſign to remove 
it. For I queſtion, whether it be a concluſive 
Argument, Gat becauſe a certain particular Man 
underſtands what is done, and hath Power to 

ive his Conſent to it; therefore that from his 
Promiſe another Perſon may derive a Right, and 
he himſelf may contract on Obligation to the 
other. For a State of War, as ſuch, hath no 
other Meaſure of Action but Force. The pro- 
per uſe of Faith is to advance Peace, And 
therefore it looks like an Abſurdity to employ 
Faith without Thoughts of reſtoring or preſer- 


Advantages he can againſt his Enemy. And it 
is a Contradiction to my Actions to make a Pro- 
teſtation not to uſe the Liberty of an Enemy 
while I perſiſt to continue in an abſolute State 
of War, And therefore what I ſaid before doth 
not extend to this Caſe; that ſuch as enter in- 
to Compact with one another, do by that very Act 
renounce all Exceptions to one another's Perſons, 


which may make them ſuſpe# one another to be 


falſe to their Faith, For where both Parties do 


ſeriouſly renounce all ſuch Exceptions, they are 


already ceaſed to be Enemies : But where the 
openly profe/5 that they intend to continue Hit 
lities; the Evidence of Fact confutes their Pro- 


miſes. 


Mr. Baxsy. NOTE on G. 1. 


t Notwithſtanding whatever. our Author here aſſerts, I am of Opinion that theſe Sorts of Compacts ought to be as relipiouſly ob- 
ſerved as any other. is Reaſons prove nothing, becauſe they prove too much. For ia ſhort, if the — of Nature did os 
on us an indiſpenſible Obligation of keeping whatever Contract we have voluntarily made with the Enemy during the War, if it 
was lawful, for N 9 to break on purpoſe a. ſolemn Truce, to detain without having any Reaſon for it, Perſons to whom we 

c. 


had given Paſſports, 
Peace. When a Treaty is ſet on Foot for this laſt Deſign, 


I do not ſee what Crime it would be to circumvent the rg pars under a Pretence of negotiating 


we are notwithſtandin emies ; *tis properly but a Sort of 


Truce, which we agree to, to ſte whether any Method of Accommodation can be found out. The Negotiations prove unſucceſs- 
ful; it is not then a new War that we commence 3 ſince the Differences which occaſioned our taking up Arms, are not yet adjuſted, 
but only a Continuation of the Acts of Hoſtility that were ſuſpended for ſome Time. Thus we could no more depend on the Ene- 
my's Sincerity in the Buſineſs of Compact, which tend to the eſtabliſhing of Peace, than with Reſpe& to thoſe which only relate to 


the moderating or Suſpenſion of Acts of Hoſtility ; and this would be a perpe 


Wars, and would create an invincible Obſtacle to a Peace of any 


tual Source of Jealouſies, which would on eterna 
kind. All that our Author ſays then only proves, that we ought to 


be very cautious how we engage our Word to the Enemy; ſince Mankind are apt to break it for their own Intereſt, eſpecially when 
they have to deal with People that wiſh them ill, or hate them, But from the very Moment that the Treaty is concluded, we 
muſt keep it exactly, till either the Time is expir'd, or the Enemy's Violation of the Engagement on his Side, diſpenſes with the ob- 
ſerving ours any longer. | | Pn tg ed,» 

SILK 2 


in the Field. a which, they that were ſent 


Rage and Obſtinacy: I anſwer, that this Ob- 


jection allows, that theſe Compacts are to be mea- 
ured only by the U/e and Advantage of them. 
And I confeis it is true, that when the Time or 
Place for Battle is agreed upon with an Enemy, 
it is a ſort of Injuſtice to fail in either, becauſe 
the Revenge of it will enerally RY * — 

} and Faithleſs . We are not always oblig- 
888 to — uſe of the utmoſt Liber- 
ties of War; nay, it is often the greateſt Glory 
to ſpare an Enemy, when it is in our Power 
to ruin aud deſtroy _ But fince E 3 

s lawful upon this Account, namely, when 
it 2 ** ſhould defend or aſſert our 
- own Rights, where they are not to be obtained 
by peaceable Means, we ought to think that the 
ſborteft Way to the Attainment of that End is 
moſt” agreeable to Nature. And therefore ſince 
by Compa#s, that tend only to moderate and 


Auen Heſtilities, the War is only draws out 


ter Length; tis evident they muſt be 
. Nats . But however this be, it 
is a Cuſtom which among others hath obtained 
in the more civiliz d Part of the World (per- 
| haps out of a particular Reſpect to military 
Bravery) that — Compacts ſhould be looked 
upon to be valid, which were not intended to 
put an End to the State of Far, but only to 
abate the Heat of it, and give the Parties enga- 
ged, Liberty to take Breath. Of this Sort are 
Truces for certain Days, and ſometimes Hours 
to bury the Slain, the Agreements to grant Paſe 
ſage through one another's Guards |; and ſome- 
times that no Hoſtilities ſhall be uſed in certain 
Places, upon certain Perſons and Things; that 
| there ſhall be a Ceſſation of Arms at ſuch @ par- 
ticular Time; that certain Weapons and Inſtru- 
ments of War ſhall not be made uſe of, Oleari- 
us relates, © that the Turks and Perſians made 


® Procopius Hiſt. Goch. l. 4. 
* © Vid. Hobbes de Cive, c. 3. § 27. 


1 See Grot. B. 3. c. 21. f. 14. &. 


an Agreement, that the Merchants on both 


d © Sides ſhould have free Exerciſe of Traffick and 


Commerce, and Liberty to paſs to and fro un- 
„ moleſted ; becauſe it was the Intereſt of them 
both to continue their Trade with one ano- 
« ther.” For ſince Men, to gratify their 
Ambition and Avarice, will often raiſe + nr 
and foment Wars in the World ; it may be 
thought abſolutely neceſſary to the State of h. 


man Affairs, to make War a ſort of Trade and 


Profeſ/ion, and to form it into an Art; that ſo 
at leaſt, the = Fu which the Innocent muſt 
ſuffer may be leſs inſupportable, when the Liber- 


tics of the Sword and the Miſeries natural to a 


State of War are more reſtrained. Beſides, the 
Reputation of being fal/e and treacherous, and 
of deludiug others by Compacts, is generally of 
dangerous Conſequence to Perſons often engaged 
in Wars: Since no wiſe Man will be impoſed 
upon more than once. But after all, a cautious 

an can never lay any great Streſs upon ſuch 
Compacts; becauſe if he perſuades himſelf into 
Security by them, he leaves himſelf open to the 


Attempts of his Enemy. And therefore he ought 
to be careful, how he agrees to any /#ch without 


manifeſt Neceſſity, unleſs he is in a 
upon any foul Play, to give himſelf Satisfaction, 
or hath other ſufficient Caution to depend upon. 
III. Among other Compa#s, which do not 
BY. an End to the Var, but only ſiiſpend the 


es of it, muſt be number'd Truces, which are 


Agreements to forbear Hiftilities for à particular 
Time, the War ſtill continuing. Which Definition 
is explained by Erotius, l. iii. c. 21. g. 1. For 
Truces are ſometimes granted for ſeveral Years. 
But in that Place, it may be ſaid in Excuſe, for 
Varro and Paulus, that they had regard only 
to ſuch Truces, as are uſually made when the 


Armies on both Sides are in the Field and in Mo- 1 


tion *, which are generally limited to a few Days, 
and not to thoſe which put a Stop to all Hofti= 
lities, and Preparations for War, and for the 
Time they laſt, are little different from an abſo- 
lute Peace; particularly where any Clare is in- 
ſerted in the Truce, that mentions any Conference 
to be formed in the mean Time, towards the „er- 
ting a full and entire Peace. But it muſt be ob- 
ſerved, that though Truces of this latter Sort do 
generally comprehend all the Territories and Do- 


minions of both the Parties engaged in the 


War; yet it may be, and often is agreed, that 


the Trace ſhall be obſerved only in certain parti- 


cular Places, and that the War may be carried 
on, as it was before, in others. For Inſtance, 
thoſe Nations in Europe, that have Plantations 
in the Eaſt or Weft-Indies, may make a Truce, that 
ſhall be of Force only in Europe, and continue 
the War all the while in the Ladies. 

IV. But it is a Queſtion, whether if Peace be 
limited to any determinate Time; for Inſtance, 
that it ſhall continue for -enty or forty Years, 
or the like, 1t ſhould be look'd upon to be a 
Truce ® Now I confeſs, that in my Opinion, 

every 


5 Ambroſ. De Ofc. 1. 1. c. 29. 
Itin. Perſic. l. 5. c. 20. 
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2 V. D. L. 49. t. 15. De Captivis, & de poſtliminis, &c. l. 19. 
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every Peace in its own Nature eternal, that is, 
whenever a Peace is concluded, both Parties 
agree never to take up Arms again upon that 
Controverſy which firſt gave Birth to the War; 
but that the Diſpute ſhall be abſolutely ſilenced; 
or be referred to the Deciſion of Mediators, or be 
ſome other Way amicably compoſed. And the Per- 
petuity of ſuch a Peace is not to be 2 nom to 
be interrupted, though a freſh War afterwards 
breaks out between the ſame Parties upon mew 
Reaſons, and different from the former. For it 
is not to be imagined, that a perpetual Peace 
obliges Men always tamely to ſubmit to another's 
Injuries, without oppoſing him, or making Re- 
ſiſtance. And therefore though the Word Peace 
may be ted, yet if the particular Time be limit. 


ed for its Continuance, fo that the Diſpure, up- 


on which the War began, is not entirely at an 
End, it can amount to no more than a Truce 3 
which as long as it continues, obliges them mu- 
tually to exerciſe the Offices of Peace. Thus the 
Lacedemonians * are ſaid to have made a Peace 
for fifty Tears, but yet when the War broke out 
again /ix Years after, they were complained of 
only for Breach of Truce. But then, on the other 
hand, it may ſeem abſurd to make a Truce, as 
Romulns did with the Vejeutians, for an hundred 
Tears. Though Diony/ius Halicarnaſſeus, |. ii. 
calls it ſimply a League, becauſe there can hard- 
ly be an Injury, but muſt be worn out of Memo- 

„in ſo long a Courſe of Time ; ſo that to deter 
4 Revenge and Proſecution of it to another 
ſeems unreaſonable. Livy indeed fays, 


Age, 
c. 20. That a Peace was granted to the 


J. vii. 


Cerites, but that the Ad of the Senate run only 


for an hundred Years Truce. But J am inclined 
to think, that the Deſign of that was, that the 
Senate might not ſeem to leſſen their own Aut ho- 
rity, by appearing eaſy in pardoning ſo ſenfible 
an Injury *. Thus alſo 7. _ the Second made 
a Truce with the Perſians for an hundred Years. 
And Diodorus Siculus, l. xii. c. 60. mentions a 
Peace made for an hundred Years, between the 
Ambraciote, and the Acarnanians. And thus Fer- 


dinand King of Spain, and Alphonſus the Firſt of 


Portugal, agreed to a Peace for an hundred and 
one Years *, | = 
V. Since therefore, notwithſtanding the Truce, 
a State of War continues; which could not_be, 
unleſs the Prerenſions were ſtill kept on foot, 
and the Controverſy the War began upon remain- 
ed undecided ; it is evident, that it would be ab- 
ſurd to defire to make only a Truce with an Ene- 
my, and yet require him to give up all his Pre- 
tenſions; fe ifthis be done, an abſolute Peace 1s 
concluded. And it would be unreaſonable to 
deſire to have Liberty to renew the War with- 
out Grounds, when ſuch a particular Time is 
2 15 

I. And it is further evident from the Na- 
ture of Traces, that if after the Truce expires, 
Hy/lilities begin afreſh, there is no need the War 
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ſhould be proclaim'd again . But v 

Truce is of long Date, and bach 1 
Stop to the Progreſs and Appearance of War ; 
and where there is any Clauſe in the T. ruce 2 
expreſly mentions Conferences to be held in order 
to put an End to the Diſpute; if it be not no- 
neceſſary, it is at leaſt honourable, ſome Time 
before the Truce expires, to 60 our Deſign to 
the Enemy, and to make ſuch Overtures as may 
convince him, that we take no Delight in War 

and that it is no Fault of ours, that the Peace is 
not concluded. 

VII. It may alſo be further obſerved, that all 
Truces, which have any binding Force and Obliga- 
tion in them, are contracted either by expre/5 
Compa#, or by As that bear ſuch an Affinity to 
Friendſhip and Peace, as they can be referred to 
no other gs Though Treaties of Peace have 
not in themſelves the Force of Truces, except it 
be expreſly ſo agreed. And therefore an Ene- 
my can have no good Reaſon to conclude, that 
becauſe I forbear Hfffilities for a little Time 
therefore I conſent to give him Truce. Neither 
can he charge me with Breach of tacit Faith, if 
after ſuch C ation of Arms, which he hath been 
ſo — as to grow ſecure upon; I make a 
ſudden Deſcent upon him, and ſurprize him. 
And in this l thoſe Authors to be ex- 


2 that give ſuch accidental Intermiſſions of 
0 


otilities without Campa, the Name of tacit 
which mul! be 
which m ſuppoſed to mean no m 
that for ſuch a Ts the Enemy lay il, wich 
out offering any, Action in the ſame Manner as 
is uſual upon formal nn, or Truces. 
VIII. As for the Time Truces are generally 
limited to, I refer you to Grotius in the Place 
before cited, g. 4. But I cannot by any Means allow 
what he there inſiſts upon, that the Day from 
which the AN of the Time is to commence 
is not included within that Meaſure or Com afs 
of Time, becauſe (ſays ＋ the Force of the = 
poſition From implies Separation and Diviſon 
and not Union and Conjunction. For certainly 
the Beginning of any Thing is a Part of that 
which 1t begins. And theretore if, for Inftance 
it be agreed that there ſhall be a Truce for ten 
Days, from the Firſt of July, I believe it would 
be difficult for any Man to interpret this other- 


uftin and Livy frequently do /; but 


wiſe, than to take in the jr Day of that Month 


within the Compaſs of the Truce. Beſides, it is 
not true that the Particle From hath always ſuch 
a Force as to divide what it is joincd with, from 
what follows it. For it often fignifies a Begin- 
ning comprehended within that which it begins. 
Thus what Expreſſions are more common, than 


from Head to Foot, and from the Beginning to the 


End? 

IX. When Traces begin more particularly to 
oblige the Subjects on both Sides, = may find in 
Grotivs, in the Place before cited, g. 5. 


X. What 


5 Vide Sozom. Hiſt, Ecclef. I. 9. c. 4- 
© Vide Baudium de Induciis belli Belgici, p. 128. 
F Vide Juſt. l. 6. c. 7. Livy, 1.2. c. 18. & c. 64. I. 23. c. 46. 
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fo ee . | 
* *Tis becauſe the Latin Prepoſition 2, which in this Place anſwers to our From, ſeparates the two Words to which it relates, from 
What is between them; ſo that, according to Grotius, when we ſay from the Firſt of Jane, to the Fnſt of Auguſt, thoſe two Days muſt 
be 


® Livy, I. 1. c. 18. 


© Conneſtagins de Unione Luſitan. I. 1. 
Vide Grotium, I. 3. c. 21. f. 3. 
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X. What Liberty a Truce allows, and what it 
forbids, Grotius alſo accounts for in the ſame 


Chapter, . 9, Ec. But here I confels I am of 


f that Ads barely defenſive are lawful in 
5 


uces of any Sott; though perhaps Truce was 


deſired and obtained upon ſome other Pretex?, 
Thus for Inſtance, though Trace be granted on- 
iy to bury the Slain, yet I thould not think it unlaw- 
fal to make uſe of it to retreat to a Place of bet- 
ter Defence, or to repair or raiſe a Fortiſication; or 
if a beſieged Town requeſt Truce only to defer the 
Aſſault, I ſhould not queſtion but that they 
meant alſo to take in freſh Supplies of Men and 
Provifions. And Grotius's Reaſon to the con- 
trary, ſeems to me to have no Force in it, l. iii. 
c. 21. (. 10. that ſince the Truce makes for the 
Advantage of one Party, the other that grant- 
ed it ought not to be prejudiced by it. For ſince 
Men cannot by any ſort of Compa# give up their 
Right 'of Self. Defence; the Party that granted 
ſuch Truce can only charge the Fault upon his 
own Eaſineſs and 7/1 Condud#, that he did not 
take ſufficient Care-that the Enemy ſhould have 
no Opportunity to reinforce himſelf . So Ti/- 
ſaphernes, in Xenophon, made Truce with Age/i- 


laus, but continued his Preparations for War 7 


all the Time. And I do not think that if he 
really ſignified his Circumſtances to his Mafter 
the King of Perſia, and had Leave from him to 
enter into Articles with the Lacedemonians, that 
he was guilty of Perjury only for arming, and 
paying himſelf in Readineſs to expect any 

vent 5, 

XI. When the Trace expires, Grotius ſays, 
that a Man taken in his 
and forcibly ſtopped, may be detained * Priſoner, 
. 

XII. When either Party breaks Truce, the 


Party injured is at Liberty to renew the War 


without making a new Proclamation of it. Though 
if he thinks it convenient, he may forbear till 
the Truce expires. But if it happen'd to be 


agreed, that the Party that firſt broke Truce 


| ſhould be liable to pay a certain Sum of Money 
by way of Penalty; where the Money is de- 
manded and paid 3 it is evident that 
there is no Pretence for War left. For the 


Reaſon why the Party pays the Money is, be- 


emy's Territories, 


cauſe he is willing to keep himſelf C 
War. 5 But on the other 8 if —.— 
Party make War, he muſt be ſuppoſed 70 veceg 
from his Right to the Penalty. Though it OS 
certainly be contrary to the Agreement, to de- 
clare ar immediately, and neglect the Penal; 
For it is not uſual in uch Compacts, to leave 0 
to Choice, whether the Penalty thould be acce t- 
has el 4A War renewed .. 7 
Compacis that relate to /afe Cond 
that ſecure free Paſſa e and 235 peg 
Places in an Enemy s Power, and how they — 
to be interpreted, are largely explained by Grosius 
L iii. c. 21. {. 11, 12. to whom I refer you. a 
XIV. Compads relating to Redemption of Cap- 
tives are allowed much Favour among Chriſti- 
ans, eſpecially when the Captives are detained in 
barbarous Countries; and even the Treaſures and 
conſecrated Veſſels of the Church are ſometimes 
juſtly given for Ranſom 4. 
of the oa Romans is known to have been contra- 
ry? For when Hannibal permitted them to 
redeem their Captives, the Senate anſwered, That 


they that would be made Priſoners when they had 


Arms to defend them, were very unneceſſary Sub- 
ects I. And Plato E Wan 5 . his 
Commonwealth, if a Soldier were made Priſoner, 
he ſbould be left to the Enemy's Mercy, though they 
were willing to give him Liberty. Nor were they 
without Reaſon thus ſevere, For (as the De- 
claimer ſays) , The greateſt Glory in War is 
: Victory; and next to Victory, the greateſt is 

to die for the Cauſe you engage in; there is 


«© indeed a third Way too, but that a diſhonour- 


© able one, which is to fly when there i 
1 Hopes of Conqueſt. Bur then it ag be 
ſaid in Excuſe tor ſuch a Perſon, that he re- 


4 ſerved himſelf for a ſecond Trial, and that 
« hath ftill Courage to meet his em — 


more. But a Man that yields in the Heat 

1 Fight, that lays down = Arms, and - nad 
p ſubmits to the e Mercy, muſt for 
4 cer be given for loſt. For what Hope can 
1 be entertained of a Perſon that had rather be a 
: Slave than free, and that makes Captivity his 
Choice?“ What is to be obſerved upon this 


Sort of Compadis may be ſeen in Grotins l. iii, 


c. 21. g. 23, Sc. to the 28th Section. I ſhall on- 


« Vide Xenophon. Orat. de Ageſil. laudibus. Cornel. Nepos. Agefil: c. 4. 


3 See Montaigne's Eſſays, I. 1. c. 6. 


Vide Grot. I. 3. c. 21. f. 11, 12} 


4 Vide L. 1. t. 2. I. 21. C. de 8. Eccleſ. Gratian. Jus Canon. Cauf. 12. Quæſt. 2. c. 13, 14, 15, 
© Livy, I. 22. c. 59» 61. Horat. Carm. L. 3. Od. 5. Silius Italicus, I. 10. ver. 654. 


Noxam ſuperaverat omnem, 
Armatum potuiſſe capi 


Eutrop. I. 3. c. 6. 


E De Republ. I. 5. p. 662. Ed. Wech. 
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be underſtood excluſively. But our Author ſays, that this P ſition alſo includes very often, the two Terms, as in the following uſual 
Ways of ſpeaking, a capite ad calcem ; ab ovo ad mala. Beſides, though the Generals of the two contending Armies ought to forbear 
all Ack of Hoſtilities from the very Moment of the Concluſion of the Truce; yet the Soldiers on both Sides are not bound to obſerve it, 
till it has been publickly proclaim'd in their Camp. But all A#s of Hoſtility, that may have been committed during that Time, are o 


no Force, ſo that we muſt indemnify thoſe that 


ve been Sufferers by them. 


7. Mr. Buddeus, in his Elem. Philoſoph. Pra. Part 11. c. 5. Sect. 7. F. 16. is of Opinion, That it is the Part of Humanity to let thoſe 
who are ſeized as Priſoners in a Country, not through any Fault of theirs; ſince no Body is reſponfible for an Accident. I muſt add 


St there is a grea 


t Difference between thoſe that are found in the Territories of another State, immediately after its declaring War againſt 


their Prince; and thoſe who after Trace ſtay in the Enemy's 5 uae! hg an unforeſeen Accident. There has been no Compad between the 


Grſt, and the Prince in whoſe Territories they are; whereas the ot 


demand nothing but what is manifeſtly purſuant to the Execution 


of the Treaty of Truce. For {ince, by virtue of that Engagement, we are obliged to grant them the full Liberty of going and coming 


during the whole Time of the Truce; 


we oughtalſo to give them, in my Opinion, the ſame Permiſſion, even after the Truce, if it plainly 


appears, that an violent Misfortune, or unexpected Accident has hindered them from making uſe of it, during the Time a 


Otherwiſe, as theſe 


eed upon: 
Sorts of Accidents may happen every Day, we ſhould not be fo earneſt in ſtipulating ſuch a Permiſſion, * 8 would 


hinder us from being always in fear of a Surprize, and would be as it were a Snare to make us fall into the Enemy's Hands. 


See Grotins in Place above mentioned, 5. 23, Ce. 


Bock VIII. 


The Practice indeed 


Char. VII. 


4d this Story * out of the Life of Caftriot ; a 
| Ton Man of the barbarous Nations, 25 hap- 
nd to be made Priſoner, was preſented to Mu- 


ſachius for his Share of the Booty; who agreed 


to give him his Liberty for two hundred Pieces 
in Gold. 'The young Man immediately took the 
Money out of his Pocket and offered to give it 
for his Ranſom * But Maſachius refuſed to ac- 
cept it, or give him his Liberty, telling him that 
8 was his own before, when he became 
Maſter of his Perſon. But when the Caſe was 
brought before Caſtriot, he determined in favour 
of the young Man. 285 | 

XV. Of Compacts of Generals of Armies, and 


what Obſervations may be made upon them, 


ſee Grotius, But to the eighth Section of it, I 
add, that Generals have ; ooh only to grant 
Truces of ſhorter Date, and not ſuch as with- 
draw all Appearance of War ; for theſe are to 
be granted only by the ſovereign Power. | 
| XVI. Laſtly, Nm far private Perſons have 
Power to make Compacts with an Enemy, may 
be ſeen at large in the ſame Author, l. iii. c. 22. 
'To which I add the Cuſtom obſerved formerly 


vide Martinus Barletius de VitiCaftriote, l. 7. 
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between the Enghſb and Scots, with regard to 
Compacts of this kind. If any Perſon (ſays the 
Hiſtorian Buchanan, l. ix.) did not make his 
Appearance at the Day appointed, this was his 
Punyſhment : © In the publick Meetings upon 
the Borders between the two Nations (which 
uſually were held in order to the recovering 
* and reſtoring what had been loſt on either Side 
in War) if any Perſon happened to complain 
of another's Falfonefs to him, he only carried 
6 8 a Glove or Gantlet upon the 'Top of 
is Spear: And this they look'd upon to be 
the greateſt Diſgrace that could be inflicted. 
„Nor was it uſual for Perſons that had thus 
<« violated their Faith, ever after to be receivd 
„by Friends or Relations, or ever to be ad- 
„ mitted to the Acquaintance or Converſation of 
<<. Perſons of Reputation or Quality.” It was 
alſo a memorable Compact which happened to be 


made between a Roman and a Gothick Soldier, 


mention'd by Procopius, when they were both fallen 
into the ſame Pit *, by which they promiſed to. 
aſ/ift one another, and the Goths atterwards rati- 
fied their Agreement, | 


“ Procopius Hiſt, Goth, I. 2: c. 1} 
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x The Sovereign is oblige to keep the Compact which are made by his Generals, Commanders, and other Military Officers, when they 


contain nothing beyond t 


e Power that their Poſts, or the Extent of private Orders they were charged with give them, whether they 


are executed openly in the View of the whoſe World, or privately known to thoſe with whom they treat. But if a Compact be made 
without Orders, and afterwards ratified by the Sovereign, by an expreſs or tacit Conſent; it is plain, that in that Caſe it ought to be kept 


the very ſame as if it bad at firſt been made by his Authority. Nay, 
is no leis obliged by ſucha Compact. Otherwiſe the Execution o 


when an Officer has gone beyond his private Inſtructions, the Sovereign 
| ſorts of Treaties would or might be evaded. See Grotius L. 3. c. 22. 


1 Theſe Sorts of Compadts ought not to paſs for valid but when they are authorized by the expreſs or tacit Conſent of the Sovereign, 


8 or State, and in that Caſe, the Sovereign may force thoſe that have made them, to keep them. Now the Laws and Orders of Soue- 
te reigns ought always to be explained, as enjoining and commanding nothing above human Capacities, f 
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CHA 


* — 


P. VIII. 


Of Compacts that reſtore Peace. 


The ConTEn Ts of every Paragraph of the Eighth Chapter. 


1. Whether Compacis of Peace are invalidated by 
an Exception of Fear. | 
tr. Whether a Peace made with Rebels is valid. 
xt. How far, upon a Paciſication, the Goods of 
private Subjects may be excuſed, 
tv. The Term limited for the Performance of the Con- 
Aitions of Peace, to be ſtrictiy interpreted. 


Should now conſider that Sort of Compa#s 
which entirely put an End to War; but Gro- 
tus is ſo large on this Swubjed, l. iii. c. 20. that 
all I can add upon it, will be only a few Things 
he happened to omit. The principal Doubt on 
this 2 is, whether an Exception of Fear un- 
juftly given is ſufficient to diſannul or reſcind 
theſe Compa#s ? which Erotius, in the Caſe of a 
ſolemn War, denies, l. ii. c. 17. H 19. and l. iii. 
C. 19. G 11. becauſe it is contrary to the common 
Practice of the Laws of Nations, and becauſe it 
would be otherwiſe impoſſible - to put an End to 
this ſort of Mars, which are known to be very 
frequent, when it is the publick Intereſt of the 
World that it ſhould be done. But it muſt be 
ſaid, that the Extortions and Ravages of unjuſt 
War can never be retain d or defended by Con- 
ſcience. And as it is beyond Diſpute, that an 
unjuſt Conqueror is obliged to make Reſtitution, 
ſo I cannot think it appears by any Law of Na- 
tions, that it is unlawful to plead an Exception 
of Fear againſt him. And though there were 
uch a Law, yet I confeſs I do not apprehend 
what Injury it would be to the common Quiet 
and Security of Mankind, if no Notice is taken 
of it. For according to Erotius, whatever be 
the juſtifiable Cauſe of ſolemn War, the Efect of 
it is the Acquiſition of the external Dominion, 
as he calls it, of what belongeth to the Enemy. 
If therefore the Vanquiſbd return a ſolemn War 
upon his Conqueror, however he may have no 


other juſtifiable Reaſon for doing it, beſide that 


of Fear; yet if he happeneth to be ſucceſsful, 
he will not only recover what he himſelf loſt be- 
fore to his unjuſt Enemies, but poſſeſs himſelf 
alſo of what he can win from his Conqueror. 
And therefore a Man muſt be very impudent, 
that imagines to ſecure himſelf in the Poſſeſſion 
of what he hath unjuſtly gotten, by the ſame 
Force and Violence that made him at firſt Maſ- 
ter of it. And it is equally abſurd in a Congue- 
ror, after he hath forced the Yanquiſ#d to ſub- 
mit to hard Terms and Conditions of Peace, not 
to ſee them obey d, while he hath him under his 
Reach, and at Mercy: But to content himſelf 


. Vid. Guicciardin, Hilf. 1.16, fab, fin, & 1,17. fub init, 


v. How if a Peace be referr? d to the Deciſion of 
the Sword, | 

vi; An Hoſtage ſucceeding his Prince can be ng 

| longer detained. 3h 

vir. Of the Mediators of Peace. 


barely in the Agreement and Compact of the Vans 
guiſb d, and then leave him in a Poſture which 
may give him Power to turn the Game upon 
vim. And therefore in Reality, the Caſe ſeems 
to be this, if a Prince be invaded with an un- 
Juſt War, and after he hath offer'd peaceably to 
concert and compoſe the Difference, be Weed to 
conſent to rigorous Demands, and accept an 
hard Peace, he is under no Confinement from 
any Law, while the Peace continueth unſettled, 
not to object his Exceptions of Fear; or aſter- 
wards as he ſeeth Opportunity, to endeavour to 
giv himſelf Satisfaction for the Injury. And 
o Polybius, |; iii. c. 30, pronounceth, that the 
Carthaginians had juſt Reaſons for their decla- 
ring a /econd War againſt the Romans upon this 
Account, becauſe while they were embroil'd in 
Troubles and Confuſions at home, the Romans 
forced them to give up Sardinia, and extorted a 
vaſt Sum of Money + che them. And therefore 
faith that Author, the Opportunity the Carthagi- 
nians tooꝶ to revenge themſelves, was of the ſame 
kind with that the Romans had taken to injure 
them. But the State and Deciſion of the Caſc 
will be different, if the Partics engaged in a War 
conſent at firſt, as it were, to a Grat, of For- 
tune; that is, if while the Reaſons of War lie 
yet in Diſpute, they reject all Terms of Accon- 
modation, take Arms, and commit the Juſtice of 
their Pretenſions, and the Purſuit of their Re- 
venge, which might have been determined and 
ended by Treaty, or ſome other Way of Compo- 


ſition, to the Event of War. For in this Caſe, 


the Sword is evidently made Judge of the Diſ- 
pute, and both Parties put the Controverſy upon 
this Iſſue, either I will right myſelf, and redreſs 
the Injuries I have ſuffered, or will ſuffer more; 
and they that begin a War with ſuch Reſolutions 
as theſe, have no more Reaſon to complain of the 
Injuſtice done them, than a Man would have 
that is hired to fight a Duel, and happeneth to be 
wounded in it. And therefore where a Man puſhes 
on the Conteſt to ſuch Extremities, and then finds 
the Fate of the Day turn againſt him, he muſt 


be content to ſay as one of Plautus's * Soia's 
| did 


Mr. BAR B. NOTE S on (. 1. 


: ben. only means by that a Right of P 
to diſpoſleis us of what we have thus gotten, 


6. 7. $.6. and c. 10. f. J. | \ 
: - >a Amphitr. Act. 1. Scen, 1. ver. 240. 


allowable before an human Tribunal, ſo that no body can lawfully uſe Violence 
our diſpenſing with the Reſtitution of it, in our own Conſcience. Sce B. z. 
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did to t'other, Well, do as you pleaſe; ſince you 
have the ftrongeſt . 5 
II. It hath likewiſe been a Queſtion variouſly 
diſputed, whether the Commonwealth or Goyerns 
ment is obliged to obſerve a Treaty or Peace 
made with rebellious Subjects? Grotius is very 
large in the Afirmative, 1. iii. ct 19. 9 6, Sc. But 
in my Opinion, the Caſe in a ſhorter and clearer 
View is this: A Prince, that hath ſuppreſſed his 
rebellious Subjects, may deal with them as he ſees 
beſt; but if he recovereth them by Compa#s, the 
very Nature of ſuch a Negotiation is an Evidence 
that he pardons the Crime. So that the Compa#? 
is not to be declared void, upon pretence of the 
Rebellion But the Rebels are by that Accommo- 
dation reſtored and reunited to the Common- 
wealth, and are ſuppoſed to promiſe Obedience 
to it. And the Obſervation of thoſe Compacts b 
the Commonwealth, the Rebe/s may well "an 
to be the Condition of the Obedience they pro- 
miſe. So that in kingly Governments eſpecially, 
ſuch a Compoſition may ſometimes obtain the Force 
of a Capitulation or fundamental Law. But as 
Gramondus obſerves, © When Subjects rebel pure- 
&« ly that they may force their Prince to yield to 
© their Demands, they certainly quit the only 
4 Bond of Security Subjedts can have, their A- 
4 lzgiance to their Sovereign *. 
III. What Power the Commonwealth hath to 
_ excuſe the Goods · of the private Subject — a 
Pacification, muſt be diſcovered from the Nature 
of © the tranſtendental Propriety ; upon the 
Force of which, the Goods and Fortunes of pri- 
vate Men, whatever Title purchaſed and poſſeſ- 
ſed by, may be given up, whenever the Neceſſt- 
tics of the State and publick Intereſt require it. 
But with this Conſideration, that the State is ob- 
liged to make good ſuch Loſſes to the Subject, 
out of the publick Revenues, either immediately, 
or at leaſt as ſoon as it is able. But whether a 
particular Subje#'s Goods ought to be excuſes, 
or taken from him, muſt in a Monarchy be deter- 
mined by the Prince. And the whole Body of 
the Subje#s, upon his Command, is obliged to 
make Satisfaction to the Perſon that has ſuſtain d 
Loſs upon the public Account beyond his own 
Proportion. But the Foreigners, that are left to 
the Poſſeſſion of ſuch Goods, need not trouble 
themſelves to enquire, whether it was for the In- 


tereſt of the Commonwealth to part with them, j 


or no. For the Ad of the Prince is ſufficient to 
give them a juſt and lawful Propriety, becauſe of 
the Preſumptions that attend the Actions of Prin- 
ces, and becauſe there could be no Way of ne- 
e with Foreigners, without admitting that 

hings are juſtly diſpoſed, when managed under 
the Conducl of the Head of the Commonwealth. 
Beſides, as the Laws of Society oblige the reſt of 


the Subjects, to make good what hath been given 
= to the Enemy; fo they ſeem to engage them 
alſo to the Relief of thoſe Perſons that have ſuf 
fered Loſſes by the War; eſpecially if it began 


without any particular Fault of theirs . Though 


it 1s too evident, that the unfortunate Subjects 
have hardly any where other Redreſs or Satiſ- 
faction, than to be told, that it was an unforeſeen 
and unavoidable Calamity. . | 
IV. If the Time be limited, in which the On- 
ditions of Peace are to be performed *, it muſt 
be interpreted in the ſtricteſt Senſe; ſo far as to 
exclude all Excuſes for the leaſt Delays, except 
ſuch as are manifeſtly the Effects of Force and 
Neceſſity, and ſuch as give no Jealouſy of Deſign 
and Subterfuge. The Reaſon is plain; becauſe 
a ſhort Delay may make a ſtrange Turn and Al- 
teration of Affairs. If therefore either of the 
Parties ſhould be indulged in deferring Perfor- 
mance of the Conditions, it would be eaſy for them 
to find Occaſions to clude the Agreement. Be- 
ſides that, it muſt be a vaſt Expence to a Prince 
to maintain a flandiug Army; as he muſt in Pru- 
dence be obliged to do, till the Articles of Peace 
are put in Execution. | 
. Sometimes * the Peace and the Conditions 
of it, are left to be determin'd by a deci/ive Bat- 
tle; in which ſometimes only tuo particular 
Combatants for both Sides, and ſometimes to, 
and ſometimes three on each Side, and ſometimes 
whole Armies engage. And here a * Queſ- 
tion occurs; Whether the Fate of the Com- 
monwealth may lawfully be committed to the 


Fortune of ſuch a Fight? This ſeems indeed 


to be a Way to prevent a greater Effuſion 

Blood, and to reduce the Niteries and co 
ties of War to a leſſer Compaſs. But then on the 
other Side, it is more ſatisfactory, promiſeth 
fairer, and looks like a better Venture to ſtand 
the Shock even of a bloody War, than to loſe 
the Security and Liberty of the Commonwealth 
all at once in ſuch an Engagement. Since, on 
the other hand, the War may be ſet on Foot 
again, and. perhaps the Succeſs of it be changed 
after two or three unhappy Encounters or De- 
feats. But indeed when there are no Hopes of 
making a good End of a War, tho' the whole 
Force of the Commonwealth ſhould engage, if 
the Enemy will admit of it, the Diſpute may 
juſtly be 
as the leaſt of two Evils. Nay, and where Princes 
themſelves make War upon their own private 


Diſputes, without any Reſpe& to the Interefts or 


Rights of the Commonwealth, the State may ca- 
ſily give them Leave to decide the Controverſy 
between themſelves by /ingle Combat. And we 
have an Example of this Nature in Diodorus Si- 
culus, I. iv. c. Go. Though Princes ought not 

| to 


* Vide L. 47. t. 10. |. 3. $3. D. de Injuriis, & L. 9. t. 2. 1.7. $ 4+ D. ad T. Aquiliam. 


5 Gramond. Hiſt. Gall. J. 2. E 


Circa condonanda Bona. 


Dominium eminens. 


e Vid. L. 17. t. 2.1.52. $4. D. pro Socio, & t. t. D. de lege Rhodia, de jactu, L. 14. t.2. 


Dionyſ. Halicarn. I. 3. p. 149, 150. Ed. Lip/. When the Generals defi 
ween them is an honourable and neceſſary Way to end the Diſpute; but when the Commonwealths themſelves contend for 


Combat 


only to aſſert their own Power and Authority, the fin 


Superiority, the Uncertainty of ſuch a Trial, makes it mean as well as unſafe to venture it. 


Mr. Baxs. NOTES on F 11, 1v, v. 


dee Grot. B. 3. c. 20. 57, 8, 9, 10. 
7 pid. Grot. ui ſupra, & 42, c. and Mr. Bu 
This Cuſtom was ſo firmly eſtabliſh'd among the Antients, 


been forced to reſign it to another, becauſe they would not ſubmit to it. 
Athens. Conon. lib. 39. apud Phot. Cod. 18 6. See the Diſſertation * 
| ttt 


I See Grotius, in the above cited Place, G 25. | | 
deus 's Diflertation, intituled Furiſprudentiæ Hiſtorica Specimen, F 21. to 30, excluſively. 
that there have ſometimes been Princes who have loſt their Crown, and 


"Twas thus the Poſterity of The/eus loſt the Kingdom of 
Pretorio by Mr, Perizonins, p. 6, 7. Ed. 1696. 
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ecided by ſome ſuch Sort of Combat, 
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to proceed to ſuch violent Methods, while the 
Matter in Diſpute is doubtful and uncertain. 
But here it muſt be obſerved, that they that leave 
the Iſſue of the Controverſy to the Event of Com 
bat or Battle, may determine as they pleaſe of 
what themſelves are poſſeſſed of, but cannot tranſ- 
fer or loſe to others any of thoſe Rights, which 
are not in their Power to diſpoſe of. And there- 
fore if a Prince ſet his Kingdom to Stake, ex- 
cept it be his in a patrimonial Right, it will ſig- 
nity nothing, unleſs he hath his People's, and 
their Conſent for it, that have by Birth a Right 
of Succeſſon. But farther, in ſuch pitch'd Bat- 
tles it often comes to a Diſpute, on which Side 
the Victory lies. And here it is to be conſider'd, 
that Lonely ſuch Fights are deciſive, and put 
an End to the Controverſy they began upon. 
And therefore where wo particular Combatants 
engage, the Victory muſt be declar'd for him 
that kills his Enemy, or at leaſt that ſo weakens 
and diſables him, as to force him to confeſs him- 
ſelf conquer d, as Turnus, when he was wound- 
doth in Virgil. Where a greater Number 
_ that Side is victorious which deſtroys the 
nemies, or puts them into ſuch Diſorder, that 
they are not able to make longer Reſiſtance. 
But where the Quarrel is left to be diſputed be- 
tween two entire Armies, the Plunder of the Field, 
the Burying of the Slain, the Lodging upon the 
Place of K&ion, the Offering Battle a ſecond 
Time, are not in themſelves any Proof of V:#ory; 
fince all theſe may happen when the Battle is 
fought with equal Bravery and equal Loſs. But 
if other Circumſtances concur, there may per- 
haps be Arguments enough to 2 the Ene- 
my fled. And certainly when an Enemy retreats, 
ſo far as to quit the Field aſter the Engagement, 
it is a 3 uſpicion that he is fled. But when 
neither Side can ſhew any good Arguments to 
prove a Vifory, Matters continue in the Poſture 
they were in before the War, and the Parties 
muſt either come to a new Tryal by the Sword, 
or end the Diſpute by Treaty *. Thus when the 
Diſpute was between the Lacedemonians and Ar- 


© Vid. Plut. in Parallis Herod.” Clio. 
Vid. Diod. Sicul. I. 4. c. y. 


gives about the Thyreatick Lands, it was : 


the Controverſy ſhould be decided by Battle be- 


tween a ſelect Number of Subjects on ; 

and that the Lands ſhould fall to the —.— 
The Lacedemonians pitch d upon Othryades for 
their Part in the Engagement ; and the Argives 


made choice of T, any 1 Iwo of the Argive 


Party ſurviv'd the Fight, Agenor and Cron; 

who came home and brought oe of le aw 
Victory to the State: But after the Battle had 
been ſome Time over, Othryades, with the little 


Life he had left, made a Shift to ſupport himſelf 


with Pieces of broken Launces, took 
Shields from the dead Bodies, and ted Pi 
phy with them, leaving upon it an Inſcription in 


his own Blood, To Jupiter, Guardian of Trophies. 


For my Part I ſhould make no Doubt 
* =_ yy for the Argives v. * 
As to Hoſtages given for the Ratificat; 
of the Peace, ede 8 45 we find in 3 
it may be further obſerv'd, that if the Hoſtage 
happeneth to be the Prince's Heir and Succeſſor 
that giveth him up, when that Prince dies, he is 
no longer to be detain'd as an Hitage, though the 
League doth not expire at his Death, For this 
Caſe is ſuppoſed to be facitly excepted ; that he 
ſhould be no longer an Hefage, when he ſucceeds 
himſelf in the room of the Principal But then 
he is obliged to ſubſtitute another in his ſtead 
whenever it is demanded. | 
VII. There is alſo another Way of ſecuring 
Peace; and that is, when others, and eſ cially 
ſuch as interpoſed as Guarantees and Mediators 
of the Peace, engage their Faith, that the Arti- 
cles ſhall be obſery'd on both Sides; which Eu- 
gagement of theirs implies a ſort of Agreement 
by which they oblige themſelves to aſſiſt the Par- 
ty invaded contrary to Treaty, againſt the inju- 
rious Alen But the Guarantees are not 
obliged to ſend Aids to any Mar that begins upon 


other Reaſons, than the Violation of the Articles 
of Peace. | 


+ Vid. Jo. Meurſ. Miſcell. Lacon, I. 4. c. 14; 


Mr. BAR B. NOTES on F. v, vr. 


' © pirg. En. 12. ver. 931, Ge. 
2 See Grotins, B. 3. C. 20. $52, Ge. 


t See the Second Chapter of this Book, ect. the laſt; 
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CHAP: IX: 


Of LEAGUES. 


The Co NTENTs of every Paragraph of the Ninth Chapter. 


1. The Diviſion of Leagues. RL 

11. Leagues that eftabliſh nothing but what was 
due by the Laws of Nature. 

ur. Equal Leagues, which and what Sorts of 

| them. \ 

Tv. Of unequal Leagues. „ 

v. Of two Confederates, which a third ought to 
il. | 

vi. Leagues Real or Perſonal. OY 

vit. Which may be diſtinguiſbed either by par- 
ticular, 

viit. Or general Marks, 


Shall in the next Place conſider that Species 

I of publick Compact, which is uſually called 

eagues * Pliny in his Natural Hiftory, 1. vii. 

c. 56. gives Theſeus the Honour of being the 
firſt that made or uſed them; which is not to 
be allowed, in any other Senſe, than that per- 
haps he might be the firſt in Greece that enter'd. 
into League, or that perhaps annex'd certain 
Rights and Solemnities to be obſerved at the 
making of them. The moſt proper Divi/ion of 
them ariſes from the Matter of them; and from 
thence they may be divided, firſt, into Leagues 
that conſtitute what was an Obligation of the Law 
of Natare before. Secondly, into Leagues that 
ſuperadd ſome Particulars to the Duties of natu- 
ral Law; or at leaſt, that, where theſe are too 
general and indefinite, reſtrain them to certain 
and particular Articles. 

II. Under the ift Head may be rank'd all 
Leagues *, that provide barely for the Exerciſe 
of Civility and Humanity, or to prevent Injuries 
on either Hand; ſee Geneſ. xxi. 23. And in 
the League the Lacedemoniaus made with the 
King of Perſia there was this Article , What- 
ever Towns and Countries the King is at preſent 
in poſſeſſion of, and were before in the Poſſeſſion 
of his Predeceſſors, ſhall continue in Subjefion to 
him. And no Lacedemonian, or Ally to the La- 
cedemonians, ſhall make War upon them, or in- 
jure them any other Way, or demand Tribute from 
them upon any Pretence whatſoever. The King 
ſhall have the entire free Rule in his own Domi- 
nions. But perhaps it may be thought, that by 
this Article the Lacedemonians renounced all 
Claims and Pretenſions whatever, in Aſia For 
Aſia was the King's, notwithſtanding the Lace- 


* Thucyd, I. 8. c. 18. Ed, Oxon: 


* — 


] ix. Whether exiPd and depoſed Princes can have 
the Benefit of their Leagues. 
x. Future Allies; whether comprehended under the 
Name of Allies in general. | 
x1: Leagues not to be ſuppoſed to be tacitly re- 
 newed, | 
x11. What Obligations lie upon the Engagers; 
when their Engagements are not own'd and 
| confirm d. | | 
x11: An Engagement, whether ratified by the 


V. Grot. I. 2. c. 15. 8 6. 


Silence of the Sovereign. 


demonian League. And 'tis eſſential to all Pro- 
priety, both that what is mine ſhould be free from 
the Invaſions of other Men, and that I ſhould 
have Liberty to do with it as I pleaſe. With this 
League may be compar d the Treaty of Peace 
between the Athenians and the Perſians, Diod. 
Sicul. |. xii. c. 4. Tis certain the. Athenians 
look'd upon ſuch Leagues to be neceſſary eſpeci- 
ally between Nations that never had Intercourſe 
with one another before, And no wonder, fince 
the greateſt Part of the World had loſt the Senſe 
of that Law of Nature, that there was à Sort of 
natural Kindred between Men; and therefore 
that it was highly criminal for them to injure one 
another without Grounds of Provecation. Nay, 
ſo far was this Truth unknown to them, that the 
common Opinion was, that Offices of Humanity 
were due only to FeJJow-Subjets ; that all Stran- 
2 and Foreigners were Enemies, and might 
awfully be treated as ſuch upon any Proſpect of 
Advantage 5, However, at this Time of Day, 
when all Nations almoſt know more of the Law 
of Nature, are more ſtrict in the Obſervation of 
it, and more 228 in their Manners, ſuch 
Leagues may be ſuppoſed abſolutely unneceſſa- 
ry z unleſs, perhaps it be allowed (as it is be- 
tween particular Men) that when the firſt Ad- 
vances are made towards Acquaintance, good 
Breeding ſhould make the Preliminaries to 
Friendſbip a little ceremonious and ſolemn. As 
Cicero ſays in his Epiſtles , © In every new Ac- 
« quaintance it muſt be conſidered, what are the 
1 Steps to be made, and by what Recom- 
4 mendation the Paſſage is to be opened to 
Friendſhip. In any other Reſpect, tis a 
Scandal to human Nature that any Civil People 

ſhould 
# Cic. Ep. ad Fam, L. 13. Ep, 10. 


Mr. Bazs, NOTE on Chap. IX. G. x, rr. 


See Grot. B. 2. c. 15. 1, Ge. 
I could not find a more proper Word q 
that the Author here excludes all Compacts made duri 
of Peace, having already treated of 'em in the 
iniri potiſſimum ſolent OB ALI 


UAM SOCIETATEM contrahends | | | 
proper here, though it is generally reſtrained to Treaties, by which ſeveral Princes or States unite, confederate, or league together, te 


to expreſs the Latin Term Fœdera by. Treaties would have been too general; for 'tis plaid 
the War, whether to moderate or ſuſpend Acts of corny or barely to treat 
ing Chapters. Beſides, he ſays himſelf in this very Chapter, 


3. Utraque Fœdera 


m, &c. ſo that the Word League may not be very im- 
te 


defend each other, or in Conjunction to attack the common Enemy. 


Vid. Grot, ubi ſupra. & 5. 


> See above in B. 2. c. 2. f 11; 
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ſhould enter into any Treaty, the Articles of 
which have no further Intent, than to provide 
that the Law of Nature ſhould not ſimply and 
directly be broken; as if a Man could not have 
a proper Senſe of his Duty, unleſs he bound him- 
ſelf under ſuch an Obligation. Such Leagues in- 
deed are commonly called no more than Treaties 
of Friendfbip; but certainly the ſtrict proper No- 
tion of Friendſbipalſo includes much morethan the 
common Offices of Humanity. For tho the Ac- 
tions due to Friendſbip are not ſo determinate, as 
thoſe due by Compact; yet in general, every Man 
will allow that it is the Duty of one Friend to 
impart himſelf and his Fortunes to the Relief of 
the other, to provide for his Happineſs and Se- 
curity, to ali him with Advice, — (+669 him 
with Counſel and Comfort, to protect him, as far 
as he has Power, from Evils and Dangers which 
threaten him; and that all this is to be done with 
greater Intenſeneſs of Paſſion, than common Offices 
of Humanity pay d to other Men indifferently re- 
quire. Further, under this Head Grotius reduces 
all Leagues made for the Eftabliſhment of mutual 
Correſpondence and Hoſpitality, and of the Trade 
and Commerce, as far as due by Right of Nature“. 
But that all are not properly Allies and Confede- 


rates, who have made an Agreement barely to ob- 


ſerve common Duties of Humanity, may appear 
from Livy, l. xli. c. 24. Where the Achaians, up- 
on Diſpleaſure conceived againſt Kin 
forbid the Macedonians their Country. Whereup- 
on Macedonia became the Refuge to all their 
fugitive Slaves, the Achaians not daring to at- 
tempt to recover them by purſuing them thither. 
But Perſeus, to regain their good Opinion, pro- 
miſed them, that if they would take off the Pro- 
hibition of Intercourſe between Macedonia and 
Achaia, he would ſend them back their Slaves. 
Upon which the Matter was debated in the Meet- 
ing of the Hates of Achaia. Callicrates oppoſed 
their gratifying the King, for fear of giving Um- 
brage to the — and on the other hand, 
Arco contended that notwithſtanding their League 
with the Romans, they might ſafely accept the 
King's Offer, and ſatisfy his Defire, urging, that 
the Thing in Debate was not, whether they ſhould 
enter into any new Alliance or Confederacy ; but 
only whether they would give and take the Liberty 
of Trade; to let their Country be open to the Mace- 
donians, that they might have free Paſſage into 
theirs, and that their Slaves might not be out of 
Reach, when they fled thitber. And that all this was 
not inconſiſtent with their Aliauce with the Ro- 
mans, ſince that did not oblige them to act par- 
ticularly againſt Perſeus. 

III. Secondly, Leagues which ſuperadd to the 
Duties Men owe one to another by the Law f 
Nature are of two Sorts, ſome Equal, others Un- 
equal. The firſt are ſuch as are alike on both 
Sides ; or, when not only the Engagements and 
Promiſes are either /imply, or, in proportion to 
the Strength of either Party, on-both Sides equal; 
but alſo when the Manner of paſſing them is equa/, 
ſo that neither of the Parties is obliged to harder 
Conditions, or left any Way obnoxious to the other. 


2 Vid. Supra, l. 3. c. 3.5. 9, 11, 7 
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or to mutual Promiſes of Aid and Supplies in urs 


Perſeus, 


Book VIII . 
The Unequal T ſhall confider by and | 
crates © diſtinguiſhes after the Te . 
„That Covenants or Leagues are equal, when the 
„ ſame equal Right is divided to both Par- 
&© ties; and that that is a Command or unequal 
League, when one hath harder Terms than the 
« other (for 1 ſee no Neceſlity of adding contrary 
« to Juſtice”) The End of both Sorts is chiefly 
the Advancement of Society, And this Society ei- 
ther relates to Commerce, or to Community of War 
ofenſroe and defen/roe; or in ſhort, to any other 

atter. Equal . relating to Commerce, may 
be various. For Example, ſuppoſe it be agreed 
that none of the Subje#s of the confederate Cum 


monwealths ſhall be obliged in any of the Ports, | 


or any other Parts of the Territories belonging to 
one another, to pay Cuſtom or Toll; or not moro 
than is paid at preſent ; or not above a certain 
Rate or Quantity; or not more than Subjects, or 
other Allies pay; and the like. Equal Leagues re- 
lating to a Community of Mar are ſettled thus; 
when, for Example, it is agreed, that both the 
9 ſhall furniſh out an equal Aid of Men 
and Ships, and other Neceſ/aries for War ; and 
that, either both, when either of the Confederates 
is invaded by Enemies, or make Mar upon others, 
or only when either Party is invaded. Sometimes 
Aids and Supplies are promiſed only tor a par- 
ticular Var, or againſt a particular Euemy, or a- 
gainſt all Enemies in general, excepting only the 
rticular Allies of each Confederate. Laſtly, 
gues about any other Matter are equal, when 
it is agreed, that o ſhall have no Forts upon 
the other's Conſines; that one ſhall not defend the 
other's Subjects, or receive them into Protection, 
but apprehend and ſend them back to the other ; 
that one ſhall not give the other's Enemies Paſſage 
through his Country, and the like. 

IV. Having thus explained the equal Leagues, it 
will be eaſy to underſtand what are the unequal *. 
And theſe are when either the Promiſes are un- 
equal; or when either of the Parties is obliged to 
harder Conditions. The Promiſes may be unequal, 
either with regard to the /#perior, or inferior Con- 

federate. The fir/t happens when the more pow- 
erful Confederate promiſes his Aſſiſtance to the 
other, without requiring the like; or when the 
Aids he promiſes, are greater than what the other 
Ro ; or when the other is not bound to 
ring proportionate Aids. 'The /atter happens 
when the inferior Confederate is obliged to Condi- 
tions of larger Extent than the other. Some of 
this ſort of Leagues include a Diminution of the 
ſovereign Power. Of this Nature was the League 
between the Romans and Carthaginians, in the 


End of the ſecond Punick War; by an Article of 


which the Carthaginians were not to begin any 
War without Leave from the People of Rome. 
And thus Armenia Major received its Kings from 
Rome, though, it paid no Tribute to the Ro- 
mans * On the other hand, thoſe Leagues are 
no Diminution to the ſovereigu Power, which in- 
clude only a * tranſient Burthen; or one which 


may be complied with once and for all, For In- 
| wt ſtance 


© '* Appianus Alexand. Piæfat. p. 2. A. Ed. H. Steph. Vid. Procop. Hiſt. Gothic. L. 1. c. 6. The Agreement Peter made with Theoda- 


tus, concerning Sicily. | * Onus tranſitorium. 


See Groz.B. 2. c. 15. $6. | * Iſec. Panegyr. p. 132. 
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ſtance, if when a Peace is concluded, one Party 
is obliged to = Soup other's Army; to defray the 
Charges of the War; or to pay a Sum of Mone 
by way of Muaules; or when either Party is oblige 
to diſmantle Towns, demoliſh his Forts, evacuate 
certain Place, remove from certain Countries, give 
Hoſtages, deliver up Ships, and Arms, and the 
like. Thus in the Articles of Treaty, which Por- 
ſenna allowed the Romans upon their ny ape of 
the Kings, it was particularly mentioned, that 
they ſbould have no Inflruments of Iron for any Uſe, 
but in Husbandry *%, And here, by the way, the 
Story which Procopius relates in the fourth Book 
of his Hiſtory of the Goths, may perhaps deſerve 
Obſervation. © When the Truce was made be- 
« tween Jiſtinian and Coſroes, by the Conditions 
* of it © compar was to pay two thouſand Li- 
« brz of Gold; whereupon 1/Jiagunus the Perſian 
« Ambaſſador demanded immediate Payment; 
« but Juſtinian propos rather to pay every 
« Year four hundred, thinking by that Means 
4 to lay the ſtronger Obligations upon Co/Foes not 
« to break the Truce. But the Romans complied 
« at laſt, and paid the entire Sum, for a yearly 
« Payment might look like Tribute. So common 
(faith the Hiſtorian) it is for 2 Man to be more 
afraid of a diſhonourable Name, than diſbonourable 
Actions. But here it may be ask'd, whether ſuch 
unequal Leagues, as are attended with permanent 
and perpetual Burthens, do always and in them- 
ſelves leſſen and impair the /overeigy Por- 
er © Or, whether an ny; e Confederate may be 
ſuppoſed to retain his Sovereign? Now perma- 
nent and perpetual Burthens are ſuch as theſe; 
when the one is obliged to have the ſame Allies 
with the other, and not on the contrary ; when 
one Party is obliged not to build Forts in ſuch 
articular Places, not to /zvy Forces, or raiſe an 
Army (and this was one of the Conditions of the 
League between the Romans and the Latines, 
that the Latines ſhould make no Levies of Men, 
nor ſet any Offcers of their own over them, or 
ſend them out upon any Expedition. The ne- 
ceſſary Conſequence of which was, that the Ro- 
mans paſs'd the Decrezs of War or Peace, and 
that the Allies were Partners only in the Toil, 
while they took the Conduct themſelves, and en- 
joyed the Honour and the Benefit of the Victo- 
ry *) that one ſhall not have above a certain Num- 
ber of Ships, ſhall not build new Cities, ſet out 
Fleets to Sea, raiſe Soldiers in ſuch particular 
Places, and the like; but eſpecially when one of 
the Confederates is obliged to pay a Deference 
and Submiſſion to the other; or, what is the ſame 
Thing, to acknowledge him /iperior in Dignity, 
and to expreſs a Reyerence to him in all his Acti- 
ons ©, Thus the 4thenians allowed their Allies 
their ſeparate Liberties, and erected a popular 
Form of Government among them; but reſerved 
Superintendence and ſupreme Direction of Affairs 
to themſelves. Erotius anſwers this Queſtion, l. i. 
C. 3. F. 21. out of l. xlix. t. 15. I. 7. (.1. D. de 
Captivis, &c. But the Difficulty lies in the fol- 


* Plin. Nat. Hiſt. L. 34. c. 14. See alſo, 1 Sam. xiii. 19, 20 


Vid. Iſocat. Panegyr. 
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lowing Words of the Civilian; At fiunt apud nos 
rei ex crottatibus fæderatis, & in eos damnatos 
auimadvertimus. But the Subjects of our Confede- 
rates are brought to Trial before us ; and we paſs 
Sentence, and puniſh them. For this certainly im- 
plies Subjection, when another hath a Right to 
ſummon our Subjects to appear and ſtand their 
Trials in his Courts, and to puniſb them according 
to Sentence given. The Story of Decius Magius, 
in Livy, is an Inſtance of this 2. But particular- 
ly, that which Pauſanias relates. When upon 
the Motion and Inſtance of Callicrates, the Roman 
Legate charged the greateſt Men among the Athe- 
21ans with being in Perſeus's Intereſt ; Xenon, 
who was. one of them, upon Confidence of his In- 
nocence in that Matter, anſwered, that he did 
not doubt but he could clear himſelf of that Charge, 
even before the Roman Senate itſelf; which the 
Legate immediately took the Advantage of, as if 
he had appeal'd to Rome; and thereupon He and ſe- 
veral others were ſent to Rome. And yet Polybius 
informs us, / ſpeaking of thoſe that were ſent 
thither, that the Senate did not think that it be- 
longed to them to bring them to a Trial. And there- 
fore, the Anſwer to the Difficulty mentioned is 
eaſy, that the former Part of the Words muſt be 
underſtood of the primitive 'Times of the Roman 
Commonwealth, when they were ſtrict in their Ob- 


ſervance of the Laws of Confederacy, and uſed to 


make a Diftin#ion in their Carriage and Treat- 
ment, between ſuch as voluntarily enter'd into an 
Alliance with them, and ſuch as their Arms had 
conquer d. And this Cicero confeſſes, that the old 
Romans thought themſelves obliged to prote# their 
Allies, and never aſſumed the Command over them 4. 
And Scipio made it a particular Part of their Com- 
mendation, that the Romans did not confine the 


foreign Nations to their Intereſt by Severity and 


Servitude, but by the Ties of Friendſbip and Alli= 
ance. But the latter Words refer us to After-ages, 
when the Reſpe& and Reverence they had to their 
old Confederacies ran low, and their Allies as well 
as the conquer d Nations were reduced to equal 
Terms of Slavery *. So Hlla forced all 8 


man Allies, that had been free till his Time, to 


pay Tribute. At which Time it was alſo common 
to bring the Subjects of the confederate States to 
Rome, to be tried, and to puniſh them there, as 
Roman Subjects. But it is evident, that in the 
Epiſile of Proculus, between the former and latter 
Words, there were ſeveral intermediate Things 
mention'd, But here Grotius, after he hath tedi- 
ouſly recounted the ſeveral Kinds of Diſputes, 
which might happen between Allies and Confede- 
rates, at laſt diſmiſſeth the Difficulty, without 
anſwering any Thing to it. However, it is well 
obſerved by wiſe Men, that it generally happens, 
that if the Party ſuperior in the League be conſi- 
derably ſtronger, and more powerful than the 
other Confederates, he will by Degrees arrive at 
an ab/olute Sovereignty over them, eſpecially if the 
Confederacy be pe al, and allow him a Right 
to place Gariſons in their Towns 7. 1 


vid. Dionyſ. Halicarn. I. 8. c. 15. | 
* Pauſanias in Achaicis. 5 
> Vid. Liv. I. 42. c. 1. Appian. de Bello Civ. I. 1, 


d. Anton. Matth. de Criminibus, ad tit. L. Jul. Majeſiatis, c. 1. § , 6. FEE ; . 
+ Vid. Bodin. de Repub. |. 5. c. 6. Iſocrates Archidam. -4 217. People that are jealous of their Liberty, ſhould avoid all unequal Cons 


federacies, tor there is hardly any Difference between them and Slavery. 
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V. Another Queſtion Grotias enters upon *, is 
this, Suppoſe two Parties both Allies, and Con- 
federates to a Third, make Var upon one another, 
which of them the third Confederate ought to aſ- 
ſiſt ©? In which Place it may be added, that in 

all Leagues which a Prince enters into with his 
Neighbours, upon the Points of Aſſiſtance and Sup- 


plies, this Exception ought always to be ſuppoſed, 


if the Condition and Circumſtances of my own King- 
dom will permit, For that Conſideration ought 
always to over-balance, not only any private Re- 
ſpe&, but even the Ties of Blood and Afﬀinity ö. 

or fince it is impoſſible a Prince ſhould be un- 
der nearer or ſtricter Obligations to an 4/ly, than 
to his own Subje#s ; tis plain he can make no 
Promiſe that can be binding to any Confederate, 
when it is manifeſtly inconſiſtent with the good of 
his own Subjects. L was ſaid by King Francis I. 
in Gnicciardine, that he thought the Oath he took 
at Rhemes was of the ſtrongeſt Obligation; and 
by that the Kings of Francc were obliged not to a- 
lienate any Part of the Patrimony of the Crown e. 
And in this Senſe, what my Lord Bacon faith, in 
his Wi/dom of the Antients, c. 5. may be very well 
admitted: © That there is but one true and pro- 
per Bottom of Faith among Princes, and that 
<« is Neceffity (a Deity of great Power with the 
“4 Great) the Danger of the State, and the Com- 
« munication of Profit. And Ariſtotle ſpeaks ve- 
« ry plainly : Advantage ſeems to be the main 
« Cauſe of Confederacies between Common- 
« wealths * :” Polybius ſays of the Rhodians 1, 
that they made no Alliance with the Romans for 
a hundred and forty Years together, though they 
ſent them Aſſiſtance in ſeveral Wars; and the 
Reaſon of this, he ſaith was, Becauſe they were 
“ willing to appear fair to all the World, and to 
« give every Prince Hopes of their A//i/tance and 
« Friendſbip, but at the ſame Time unwilling to 
4 abridge themſelves of any Part of their Liber- 
« ty, by binding themſelves under Oaths and 
“Compacts, to adhere to the Interefts any one 
« Nation.” Sir Thomas Moore would have his 
Utopians forbear entring into Confederacies upon 
other Reaſons . But a Prince that ſuffers by an 
Alliance, that expires upon a Change of Affairs 
with his Confederates, muſt charge the Misfor- 
tune upon himſelf, that he did not make ſtricter 
Search into the Circumftances of his Aly. Tho 
an honourable Confederate, when he finds that 
the Poſture of Affairs he is in will not ſuffer him 
to continue any longer in the Alliance, ſhould 


7 Vid. Simlerum d: Repub. Helvetiorum, I. 1. p.'119. 

© Guiceiardine, Hiſt. I. 16. 

Ari. Rhet. 1.3. c. 14, *Tis incredible, that any 
Valer. Flaccus, I. 4. ver. 744. | 


Certa fides animis idem quibus incidit hoflis. 


T/derates Orat. ad Philip. p. I156. A Commonwealth hath no Regard either to Enemies or Oaths, or any 
7 2. c. 47. faith of Aratus, That he knew Kings naturally look 
to their own Profit. Andr. Maurocenus, Hiſt. Venet. I. 1. ſpeaking of 


ſhips only by the Credit and Intereſt they bring us. 


thinks it tends to Advantage: Thus 
or Enemies, but rated Friendſhip and Enmity, purely accordi 
the State of Venice, faith, We meaſure our Alliances and Fri 
F Poiyb. Excerp. Legat. 93. c. 6. : 
 # FEwripid. Iphigenia in Tauris ver. 605, 666, 607. 
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give Advice of it to the others that are concern- 
ed, that they ney have Time to provide for 
ho empowers me 5 755 > own Intereft. For 
it is certainly the higheſt Pitch of Baſeneſs poi h. 
to ſacrifice a Friend 72 me 5 1 ing 
fore in all Leagues of War, it is look d upon to 
be a very important and neceſſary Article, that 
no one of the Confederates ſhall make a ſeparate 
Peace with the common Enemy, excluding the ref 
of the Allies. Though tis reaſonable this Arti. 
cle ſhould be underſtood with this Limitation, 
ſuppoſing the other Confederate, or Confederates, ao not 
refuſe to comply with fair Terms and proper Overtures 
A eace, For in ſuch a Caſe, this looks like a 
iolation of the Confederacy, and in conſequence 
the other Ally may juſtl take ſeparate Meaſures 
for his own Security. But then this alſo muſt be 
allowed in a mitigated Senſe only, and with cer- 
tain Alleviations, that it may not be a Pretex: 
to elude Confederacies, and that one of the Allies 
may not in ſome Senſe be made the other's 

Jud; "Bi | 
Vi. Another celebrated Diſtinction of Leagues, 
is that which divides them into real and perſona]. 
The latter are ſuch as are made with the Prince, 
purely with Relation to his Perſon, and expire 
with him. The former are ſuch as are made with 
the Kingdom and Commonwealth, rather than the 
Prince or Government; and theſe outlive the 
Miniftry and the Government itſelf, under which 
they were firſt made. To which of theſe every 
League belongs, will appear from what follows, 
This therefore is certain, that whatever Leaglies 
are made with a free People are in their own Na- 
ture real, and muſt continue till the Term limit- 
ed in the League, notwithſtanding that the Go- 
vernment, by whoſe Intervention the Leagues 
were made, may die or be changed. And 
hence we may infer, that if a free Prople enter 
into a League, and afterwards the State of the 
Commonwealth jig to be changed from a 
Democracy, into a Monarchy, the League is ſtill 
in force, becauſe the People is the ſame, tho' 
the Form of the Commonwealth be changed. 
And becauſe a Prince called to the Throne by 
the free Voice of the People is always ſuppoſed 
to take the /Tvereigy Power upon him, toge- 
ther with all the Obligations contracted by the 
People, when it lay in their Hands. Beſides, 
Leagues are made by them that are inveſted 
with ſovereign Power, The common Subject of 
which Power is the Commonwealth ; and ſove- 
| oy reigu 

6 Vid.' Gellium, |. 2.! c. 29. 


# Ariſt. Ethic. Nicom. 1.8. c. 5. 
Man ſhould chooſe to do a Thing without any Proſpect of Advantage by it. 


They're certain Friends that have a common Foe. 
Thingjelſe, further than it 


d upon none, either as Friends 


b Vid. L. go. t. 17. l. 19. init. D. de reg. juris. 


Mr. BAR B. NOTES on F. v. 
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them. 


But if the Cauſe of one of the Allies is juſt, we muſt aſſiſt him, not only againſt Strangers, but even againſt one of our Allies; 


unleſs there be any expreſs Clauſe in the Treaty that does not ſuffer us to undertake the Defence of the firſt againſt the laſt, though he is 


in the Wrong. But if ſeveral of our Allies enter into a Confederacy againſt a common Enemy, we muſt then equal 


ly affiſt them all, as 


far as poſſible: And whenit is not in out Power to aſſiſt them all at the ſame Time, we muſt give the Preference to the moſt antient Ally. 
See Mr. Buddeus's Diſſertation de Comparatione Obligatisnum que ex variis hominum Statibus oriuntur; and that by Mr. Thomaſius de Spon- 


ſime Caudina, Sect. 17. & ſeq. 
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reien Dower is the ſame, both when it is exer- 
ciſed by the common Suffrages of the whole 
Boay of the TR and when it is afterwards 
entruſted to a Prince, created by the Conſent 
of the People. But Here all thoſe Leagues are 
excepted, that were made only for the Preſer- 
vation of the preſent State of the Common= 
wealth. For Example, ſuppoſe zwo free Com- 
monwealths, enter into a Confederacy, by which 
they agree to aid and Mt one another, againit 
all ach as ſhall endeavour by Force to ſubvert 
the preſent Eftabliſhment of the Government in 
either Commonwealth. For if afterwards, ei- 
ther of the two Nations freely conſent to an 
Alteration of the State of their Commonwealth, 
the Reaſons ceaſing, the Confederacy is ſuppoſed 
of courſe to expire. But however in the gene- 
ral, though every League made with a free Peo- 
ple be real; yet it does not follow, on the other 
hand, that therefore every League made with a 
Prince is Nene and dies with him. For the 
inſerting a Perſon in a Compact, doth not make 
the Compact perſonal, but only ſhews by what 
Perſon's Intervention the Agreement was made . 
But becauſe it is evident, that Princes make 
ſome Leagues with no farcher Intention, than 
that they ſhould continue till their Death ; and 
others, with Deſign to derive them down to 
their Succeſſors; it muſt therefore be enquired, 
what are the Marks whereby we may diſtinguith, 
which Sort every regal League ought to be re- 
duced to. 8 

VII. And it is Crotiuss Opinion *, that it 1s 
eaſier to diſcover this, from the Form and Phraſe 
of the Leage itſelf, than from any general Rules, 
or Obſervations. And thus all Leagues will ap- 
pear to be rcal, in which 'tis expre//y mention'd, 
cither that they are to be perpetual; or that my 
are made for the common Good; or made wi 
the Prince and his Succefſors 3 or when a particu- 
lar Time is limited for the Continuation of them. 
But befides, the other Mords of the League ſome- 
times, and ſometimes the Matter of it, and ſome= 
times the Motives of entring into it, may make a 
Conjecture eaſy in this Caſe, If the Ing 
are equal on both Sides, favourable * Leagues 
muſt be ſuppoſed to be the real, and the Þ odious, 
the perſonal. The favourable Leagues are thoſe 
that are made for the Advancement of Commerce. 
Not that all Leagues of War are odious; for the 
_ defenſfoe generally incline to the favourable Part; 
the Meuſtve hath more of that which is odious in 


em. 

VIII. But how far a Succeſſor is obliged by 
the Leagues of the Prince his Predeceſſor, 1s 
what we may take a more diſtinct View of. For 
in the „rſt Place tis certain, that if the Prede- 
ceſſor make a Peace, the — is obliged by 
it. For by a Peace tis manifeſt, all paſt Inju- 
ries that gave Birth to War are forgotten, the 
Articles of the Peace being duly obſerved. And 
then, /econdly, tis beyond Diſpute, that the Suc- 
ceſſor is obliged to ſtand to all thoſe lawful .4- 


pid. L. 2. t. 14. J. 7. $ 8. D. de Pads. 
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greements, by which his Predeceſſor transfer 

any Right to a third Perſon, IS — 
it is alſo certain, that When one of Confederates 
hath performed what the League obliged him to, 
and the Prince dies before he ſatisfies what was 
required on his Part, the Succeſſor is obliged to 
ſatisfy it. For ſince what the other performed 
upon a Condition of an Equivalent to be paid 
him, did either really, or at leaſt was intended 
to promote the Advantage of the Commonwealth; 
it is evident, that unleſs the Equivalent be paid 
him, he hath a Right to demand Reſtitution or 
Satisfaction, for what he performed, in a Man- 
ner before it was due; and conſequently, that 
the Succeſſor is obliged to refund all back, axcept 
he chooſeth to Pay the Equivalent, according as 
the Articles of Confederacy before determined. 
Lafily, as to theſe Leagues, where nothing hath 
been performed on either hand, or where the 
Performances have been equal, it may I think 
be ſaid in general, that the Prince, if he enter'd 
into the League as Head of his People, and with 
deſign to advance the public Good by it, muſt 
be ſuppoſed to have made a real League, and to 
have obliged his Succeſſor by it. Becauſe ſuch a 
League affects the whole Maſs of the People; 
and the ſucceeding Prince, the Head of them, en- 
ters upon the ſame Rights, and takes upon him 
the ſame Incumbrances with his Predeceſſor. But: 
where the League directly regards the Benefit of 
the Prince's Perſon and Family, tis evident that 


when he dies, or that 18 extinct, the League muſt 


alſo be at an End. But it is grown into a Cuſ- 
tom upon any new —__ to renew the 
Leagues, though in themſelves undoubtedly real 
at leaſt in general Terms, for fear any Diſpute or 
Exception ſhould ariſe, that ſince the Common- 
wealth hath not yet perceived the Uſe and Ad- 


vantage of ſuch a League, that therefore it hath 


no other Bottom but his Faith that made it, and 
doth not deſcend to the Succeſſor. And eſpeci- 
ally ſince the — of every League is to pro- 
mote the publick Good ; and ſince the Succeſſor 
ay perhaps have Sentiments in relation to that 

ifferent from his Predeceſſor, he hath in conſe- 
quence a Right to take different Meaſures ; and 
therefore may negle& a League, which he thinks 
is now grown uſeleſs and unſerviceable to the 
Commonwealth :. And here it may be obſery'd, 
that where ſeveral different Leagues have former- 
ly paſs'd interchangeably between Nations, and 
they afterwards renew them in general . the 
League that was laſt made, muſt be ſupposd 
chiefly to be renewed. Since the latter ears 
leſſen the Force of oe ſons *. And therefore 
it was unpardonable Inadvertence and Neglect 
in the Ambaſſadors, that went to renew a League 
with King Ptolemy, and in them too, who ſent 
them without knowing what Treaties and Leagues 
had formerly paſſed between that Prince and the 
Achaians, or which of them the 4chaians were 
deſirous to renew, 


BO 
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to be depos d and expelFs by his own 


862 


bj eds, the 
other Confederate be obliged to ſend him the 
fame Aids and Supplies, which „ 
when he was in Poſfeſſion of his Kingdom? Gro- 
tius, in the Chapter before quoted, ꝙ 4. affirms 
that be is. Becauſe a Prince, w/c, Sat an 
and expelled, - hath ftill 8 Right to his Kingdom, 
tho he hath loft the Pgſſeſſion. To me, ſo much 
in this Caſe ſeems to be certain, that if the Terms 
of the League expreſly mention and intend the 
Defence of the Prince's Perſon and Family, he 
ought to be aſſiſted in the Recovery of his King= 
dom. But if the League was formed for publick 
Good only, tis a diſputable Point, whether the 


exi hd Prince can demand Aſſiſtance in virtue of 


his League. For the Aids mention'd are preſumed 
to have been promiſed. againſt» foreign Enemies, 
without View of this particular Caſe. Not but 
that ſtill ſuch a League leaves Liberty to aſſiſt a 
lawful Prince againſt an Uſurper. And thus if 
while we are engaged in a League with a free People, 
an inteſtine domeſtick Enemy endeavours to en- 
Pave them, we may with Juſtice ſend them A e 
tance to ſuppreſs him, before he is grown into a 
wful Prince, For the Qwalities in Leagues 
7 ſuppoſe it be expreſly mentioned, that the 
eazue is made with yu Pri _ __ by 3 
ſors) imply a ftriF and proper Right, and inten 
Weh Princes 2 as hs n ust Pele to the King- 
dom, not that keep it by bare Uſurpotion, or that 
have no other Title to depend upon, but Force 
nd Power. 


N. It ĩs alſo a famous Queſtion, whether it be 
provided by the League, that neither of the Con- 


federates ſhall injure er invade the other's Allies ? 
Allies is meant ſuch only as were Allies at the 


ime the League was made, or ſuch as were after- 


Wards taken into Alliauce on either Side. What 
was urg'd in a Diſpute of this Kind between the 
Romans on one hand, and the Carthaginians on 


the other, at the Beginning of the ſecond Pu- 
'Bick War, may be ſeen in Polybius, |. iii. c. 27. 
and in Livy, I. xxi. c. 19. The Deciſion 
emu. 
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IN. And here Enquiry may be made, whe» 
ther if one of the Princes of a eg happen 


A Vid. Fuſtin, L 3. c. 7 
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Grotius makes of it is this *, that it was nd Breach 
of League either for the Carthaginians to make 
War 498 the Sgguntines, though after they were 
taken into Alliance by the Romans, or for the 
Romans to undertake to defend them. For it 
may happen without Breach of League, that of 
two Confederates, one may make War upon, and 
the other aſſiſt the ſame Party. And it is viſual 
in Leagues to make Articles that relate particu- 


larly to ſuch Caſes; ſee the Leagues made be- 


tween the Romans and the Carthaginians in the 
Time of the Tarentine War, Polyb. l. iii. c. 25. 
Tho“ when Confederates are ſo far engaged in op- 
poſite Intereſts, tis evident, they muſt be upon 
the Brink of an open Rupture. For the Senſe of 
Pain is the (ame, whether the Wound be given 
in another's Name, or in the Striker's own; but 
It is yet clearer, when the Seat of the Var ha 

ns to be carried into the af/ifting Prince's 
Country. 

XI. And it is to be further obſerved, that 
Leagues limited to a particular Time, when that 


expires, muſt not be ſuppos'd to be tacitly re- 


newed. Both becauſe no Man can be preſum'd 
to bind himſelf raſhly by new Obligations; 
and becauſe otherwiſe it could never be known 
how long a League is to continue. And there- 
fore if after the League expires, ſome Ads of 
ſeeming Alliance are continued, they are to be 
look'd upon as Ads of Kindneſs and good Nature, 
but not as Arguments of the Renovation of the 
League. For Friendſbip continues after the League 
is at an Find: Again, it is evident from the Na- 
ture of all Compa#s *, that where one of the Par- 
ties refuſeth to ſtand. to the Conditions of the 
League, the other is at Liberty to break too. 


Confederates _ indeed agree, that though o 


Article of the League be neglected, yet the re 
ſhall be inviolably obſerved. But then the oth 
Party is not obliged to 
to the 2s e Article, and ſo not to ſuffer any 
Politive Evil by it. 

XII. I come now to conſider the Nature of 
Þ+ Engagements, or thoſe 47 toe Compacts which 
are made by Miniſters of State, in Negotiations 


a relating 


Place of Grotins, 3 ; 55 
eſs Terms, the "Right of AMBASSADORS, and has only but juſt mention d it by the 
bye, Lib. 1. cap- 3. it will not be improper to treat of it in general and ſuccincily, fince Treaties are uſually negotiated and concluded 


by the Power of theſe Miniſters: I ſhall borrow from Mr. Buddeus's Elem. Phil. Prad. Part Il. cap.4. Sect. 3. 19. & ſeq. enough to give 
à ſhort and clear Idea of this Matter by the Principles of the Law of Nature, common to all Men, and not of the Right of Nations, taken 


in Grotius's Seuſe (Lib. II. cap. 18.) for a tacit Compact of all People, or at deaſt the greateſt Number. 


We can then make it appear, 
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perform the Eguivalent 


that theſe ſort of Miniſters are to be eſteem d as ſacred and inviolable Perſons, independently of this pretended Compa##. We cannot 
doubt but that it bighly concerns Mank ind in general, and Nations in particular, not only to put an End to Wars and Diſputes, but alſo 
to eſtabliſh and thaintain Friendſhip and Commerce between each other. Now Ambaſſadors are neceſſary to procure theſe Advantages. 
God then, who without Diſpute commands every * contributes to the and Preſervation of human Society, cannot but 
forbid, by the Law of Nature, the doing any Injury to theſe ſort of Perſons. We abuſe an Ambaſſador, either by refuſing to receive him, 


without having any powerful Reaſon to oblige us to do ſo; or by doing him ſome Injury either in his Perſon, his Goods, his Honour, 


or his Domeſticks, c. We may lawfully diſpenſe with receiving an Ambaſſador, when his Maſter, for Example, has already cheated 
us under Pretence of Ambaſſies, and we have Reaſon to ſuſpect the like Deceit; or when he that ſends the Ambaſſadors, has betray d 
us, or is guilty; with reſpec to us, of any other heinous Crime; or when we are aſſur d, that under Pretence of Negotiations, the 
Ambaſſ:dor comes only but to raiſe ſome Diſturbance, or as a Spy, c. But if we have no Reaſon to miſtruſt any Thing of the like Na- 
ture, we mult honourably receive every "Ambaſſador that is ſent to us, and not do him the leaſt Injury, not even by the Right of Retalia- 
Zion, or Repriſals, ſince by our bare receiving him in that Character, we have renounced, with regard te him, the Right which we might 
have had otherwiſe upon that Account. Ambaſſadors then muſt be regarded as facred and inviolable Perſons, that is to ſay, as far as 
the Deſign and Nature of their Ambaſſy requires it. Thus an Ambaſſador cannot be puniſhed by the Prince or State to whom he is ſent: 
For as herepreſents his Maſter, he treats in that Quality with the Power to whom he is ſent, as one of an equal Rank with him, But if he has 
committed any Crime of Importance ſufficient to demand Satisfaction, and we have Intereſt enough to get him re we muſt apply 
ourſelves to his Maſter: And then, if his Maſter refuſes to gives us Satisfaction, we muſt uſe againſt him all the Rights that we have 
againſt a Prince that boldly tolerates and approves of the Crimes of his Subjects: Nay, it is allowable, when the Buſineſs requires it, to 

ize upon his Perſon immediately, as a declared Enemy, to impriſon him, and even put him to Death, if it appears abſolutely neceſ- 
fary for our Preſervation; for we are not to bear every Thing from Ambaſſadors, neither does the Deſign of their Ambaſſy it. 


City. IX. 
relating to the Sovereign Power, but without 
Advice and Command trom it. And here, the 
firſt Queſtion is concerning that difficult Caſe, 
where if the Engagement is paſs d abſolutely with- 
out Proviſo or Condition of being accepted and 
ratified by the Sovereign, and the Sovereign after- 
wards retuſe to give it any Ratification ; what the 
* Engagers arc obliged to do in Satisfaction to 
the Party they made the Engagement to? This 
was a Caſe once warmly diſputed among the old 
Romans, upon the Engagement made at the Furce 
Caudinæ. The Story is at large in Livy, l. 9. 
c. 8, Sc. And indeed if the Meaſure of that 
Matter were to be given by ffri& Juſtice, it muſt 
be ſaid that the Romans were neither obliged to 
ratify the Engagement, nor to ſet Things in the 
Poſture they were in before. But then it had 
been enough for them to ſurrender up the Per- 
ſons that made it. But if the State of the Caſe 
be rather eſtimated by Equity, certainly the Ro- 
maus ought to have ratified the Agreement, how- 
ever it was concluded without their Advice and 
Conſent. The Conſuls indeed had not Power to 
determine Mar, conclude Peace, or enter into 
League with an Enemy, without particular In/truc- 
tions and Commiſſions from their Maſters, the 
Senate and People; yet ſince they did not pre- 
Tume upon the People's Conſent without very good 
| Reaſon; when it was impoſſible otherwiſe to 
ſave the Lives of many thouſand Citizens, the 
Flower of all the Roman Commonwealth ; and 
when the Enemy had perform'd all that could 
ſeem equivalent to a formal Peace and League; the 
People in reaſon ought to have confirmed the Condi- 
tions, eſpecially ſince there was nothing intolera- 
bly Fakes nh unjuſt in them. For it would have 
been enough for the People to have ſtood reſo- 
lutely to their Principle, that their Magiſtrates 
could oblige them to nothing without their own Con- 
ſent and Command, if the Samnites had demand- 
ed any Thing that was unreaſonable and inſup- 
portable. But tis clear, the great Mortification 
to that proud ambitious People was, that their 
Army was forced to ſubmit to the ny of 
paſſing under the Jugum. Which was indeed 
very ill Conduct in the Samnite General. For that 
Diſzrace did not leſſen the Strength of the Ro- 
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mans, but only provok'd and exaf perated that 


fierce. People to revenge the Diſhonour. Hows 


ever, the Roman Army very well deſerved the 
Treatment they met with, for venturing raſhly 


to paſs a Place they were Strangers to, without 


ſending before to diſcover it. And it was cer 
tainly their wiſeſt Way to ſubmit to the Di/erace, 
rather than ſuffer the Strength of Rowe to be 
cut off. And here the Arguments Lentulus of- 
tered to perſuade the Engagement may be conſi- 
der'd, Liv. I. ix. c. 4. And further, that a Com- 
monwealth may often be obliged to ratify the Aus 


and Promiſes of its Generals, becaule of their 


Authority, and to oblige them not to go over to 
the Enemy. Hence Tacitus ſaith, Ann. 12. c. 18. 


„That Mithridates was at a Loſs whoſe Pity he 


« ſhould addreſs himſelf to; becauſe none of the 
* Romans had Powers large enough to give him 
* any Aſſurance in depending upon their Pro- 
„ miſes.” But in the Caſe before us 'tis manifeſt, 
that the haughty Romans never confider'd, that 
they might ſome Time or other be forced to ac- 
cept as hard Conditions themſelves, as they had 
1 upon others. However, it was a Strain 
of Generoſity in the Samnites not to accept the 
Surrender of the Sponſors * And it was an extra- 
vagant Action in Poſthuminus, when the Surrender 
was ofter'd, to ftrike the Fecialis, and then cry 
out that he was a Samnite Subject, and that, con- 
trary to the Laws of Nations, he had injured a 
public Miniſter; and therefore, that the Romans 
might carry on their Var with more Juſtice. 
The Judgment of Livy upon this whole Proceed- 
ing may Pos deſerve our Obſervation; 'The 
Sponſors, ſays he, after they had been offer'd to 
be yielded up, and were not accepted, return'd. 
back to the Roman Camp, ſua 7 liberati, ab- 
ſol vd from their own Faith and Engagement; 
but he adds doubtfully, forſan & publica, and 
perhaps from the Publick. 

XIII. The laſt Queſtion upon this Subject is, 
if the Sovereign knows that his Miniſters have 
paſs d Promiſe and Engagement, and is ſilent upon 
it, whether it may be inferr'd from thence, that 
he owns and approves it? But tor an Anſwer to 
this, I refer you to Grotius, I. ii. c. 16. F. 17. 


a vid. Grot. I. 2. c. 15. § 16, Val. Mas. l. 4. c. 8. § 1. Fo. Mariana. Hiſt. Hip. I. 21. c. 12. 


> See Guicciardine's Hiſt. I. 12. p. m. 342, & 344. Where he talks of the Treaty that La Trimouille concluded with the Swiſs at Dijon, 
without the King of France's Orders. Sir V. Temple, in his Obſervations upon the Government of the United Provinces, ſaith, That in 
the Year 1668. he preyail'd with the States- General to conclude three Treaties, and to draw up and fign the ſeveral Inſtruments in 
the Space of five Days, without any Recourſe to the Provinces, and from them to the ſeveral Cities, where by the Intereſt and Arts of 
others, the Affair would have been oppoſed and eluded, tho? it was of the greateſt Importance to the States that it ſhould be concluded. 
He adds, That doing this without Commiſſion from their Principals, they ventured their Heads if they had been diſown d by their 


Provinces. | 
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Nor does this Character oblige an Enemy to their Maſter, to reſpect them in their Paſſage through his Territories to another State, or 
hinder him from doing them any Injury: It not being neceſſary to the Deſign of the Ambaſſies that their Rights ſhould extend ſo far > 
unleſs there be ſome particular Compact made for that Purpoſe. What we have here {aid concerning Ambaſſadors, is alſo to be applied 
in ſome ſort to their Domeſticks, and their whole Retinue. If any one of their Domeſticks has done any Damage or Injury, we may 
require his Maſter to deliver him up to us; otherwiſe he makes himſelf acceſſory to his Crimes, and in that Caſe he gives us Right to 
act againſt him as if it were his own perſonal Crime. Now he cannot puniſh his Domeſticks himſelf; becauſe this Right contributing 
nothing to the Deſign of his Ambaſſy, it is not to be preſum'd that his Maſter has given it him. As far his Goods, we cannot ſeize 
upon them for Debt by way of Juſtice; for that would ſuppoſe a taking away from the Juriſdiction of the Sovereign to whom his 
Ambaſſy is made: But if he refuſes to pay his Debts, we muſt take the ame Meaſures with him, as we have already obſerv d, are to 
be uſed in obtaining Satisfaction for the Damage and Injury he has done us. As for the Right of Privileges, it is a Conſequence ot 
of the Nature and Deſign of Ambaſſies. Nevertheleſs, if we have once granted it to Ambaſladars of a certain State, nothing authorizes 
us to revoke it, as long as the Good of the Commonwealth does not require it. Neither muſt we refyſe, without preſſing Reaſons, 
to grant Ambaſſadors the other Rights and Honours, which are ſettled by the common Conſent of Sovereigus, for then this Would be a 
ſort of an Affront to them. 2 Spon ſores. AM 

3 Sec Mr. Buddeus's Diſſertation, entitled, Fariſp. Hiſtorice Specimen; as alſo thoſe by Mr. Thomaſins de Sponſione Caudina & Numan: 
tina, Which are the ſixth and fourtcenth of the Collection of his Diſpures maintain'd at Leipfick. 
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Promiſcuous Compaits of 


Book VIII. 


CHAP. X. 


Of Promiſcuous Compacts of Sovereign Princes. 


The ConTexTs of every Paragraph of the Tenth Chapter; — 


1. The Diviſion of the Chapter. | 

it. How far a Prince may reſtore himſelf to his 
Right, when injured in Compact by a Fo- 
reigner, 

11I. How F jk when by his own Subjects. 

iv. The Contra#s of Princes, how far exempted 
rom the Civil Laws. 

v. A Prince cannot diſpenſe with any valid Oath 
he hath taken, | | | 


"OE Am, in the next Place, to conſider the 
I Difficulties which relate to any ſort of pro- 
miſcuous Compads made by ſovereign Princes, 
which may be reduced to theſe three Heads. Firſt, 
whether a ſovereign Prince has any particular 
Power, with regard to Compa#s that affect him- 
ſelf? Secondly, what Liberty he hath in Ot- 
ligations contracted with his Subjets © And, 
thirdly, how, and how far he can oblige his Suc- 
ceſſor: 5 
211 The firſt Difficulty therefore is, that ſince 
a Prince has the Power to reverſe any Contract 
made to the Prejudice of his Subjects, and can 
reſtore them to the State they. were in before 
ſuch a Contract was made, or upon juſt Reaſons 
releaſe them from their Obligation to obſerve it; 
whether he cannot make uſe of the ſame Power 
in Caſes that concern himſelf? For Example, 
ſuppoſing that by Fraudulence or Force, or 
through Indiſcretion of Age, he ſhould have 
 _ to prejudicial Terms; or hath been any 
other Way notoriouſly abuſed in his Contracts; 
or bound himſelf by any raſs Oath'® And 
here it is to be obſerved, that the Mueſtion, as it 
is ſtated in this rude Form, and as the Words 
of it lie, implies a Contradiction. F or to re- 
flore Perſons to the State they were in, and to 
releaſe from Oaths, are Ads which bear Rela- 
tion and Tendency to another Perſon; and which 
are derived and flow from one inveſted with 
Power and Authority over the Perſon that is to 
be reſtor d and releas d. And therefore the 
Qzeftion ought rather to be ſtated thus : Whe- 
ther, when a Prince has prejudiced himſelf, 
by conſenting to certain Obligations and Condi- 
tions of Contract, upon a Senſe of the Injury he 
ſuffers, he may by his own Authority declare, 
that by Reaſon of certain Faults adhering to 
the Contract, he looks * himſelf to be releaſ- 
ed from the Obligation? To which it may be 
anſwer d; that as Perſons that live in a Liberty 
of Nature, and own no Subjection, are under 
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vi. How far a Subje may have an Age 
againſt his Prince upon Matter of Con- 
tract. | 

vii. The Contrads of the Subject liable to be over- 

ruled by the Tranſcendental Propriety. 
viir. How far Succeſſors are obliged by the Con- 
trads of their Predeceſſors. | 

Ix. The Grants and Donations of Princes, wha 
ther revocable. | 


their own Conduct, and are Judges in their 
own Affairs; fo if they are anjuftly injured in 
their Contrads, they may by their own Aut he- 
rity demand Reflitution or Amendments to be 
made to their Agreement; on Suppoſition the 
Prejudice and Injury they ſuſtain be vi/ible and 
manifeſt. For when the Thing is diſputed, the 
Matter muſt be referred to the Deciſon of Ar 
bitrators. And therefore if a Prince, ſince he 


is ſtill in Poſſeſſion of his natura! Liberty, find 


any Abyſe put upon him in the Terms he has 
conſented to, he may by his own Authority dc- 
clare to the Party concern'd, that he will not be 
obliged to ſtand to any ſuch Compact. And 
there is no Neceſſity that he ſhould procure a 
Releaſe, ſince the Thing is in its own Nature un- 
capable of e g Obligation or Right. 'Thus 
Lewis XIII. of France declared, That there 
lay a juſt Appeal from the King under Confinement 
and Bonds, to the King at Liberty. But becauſe 
it may ſometimes happen, that ill Men, when 
they have a Mind to put a Cheat upon the 


World, and falſify their Faith, may pretend 


an Abuſe or Fault in their Contrads to cover 

their own Frauds and Perfidy; therefore under 

Civil Government it is very neceſſary to enach, 

what 4s ſhall in their own Right be look'd 

upon to be invalid and null, and what are to 

” examin'd into and determin'd by Sentence of 
ourt. 

III. But when the Caſe lies between the Prince 
and his Subjects, the Difference of the Circum- 
ſtance will, I think, deſerve a ae Conſidera- 
tion. A Prince's Minority is ſuppoſed to con- 
tinue as long as the Adminiſtration of the Ge- 
vernment and Affairs of the Kingdom remains in 
the Hands of his Governors and Tutors; and 
during their Adminiſtration, the Prince himſelf 
can make no Conrad with any Perſon of a fe- 
reign State But if he enter into any Contract 
with a Subje#, and afterwards find himſelf inju- 
red in it, I ſee no Reaſon why he ſhould not 

| enjoy 
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enjoy the ſame common Benefit of the Law; 
which he allows and ſecures to other Men; other- 
wiſe his Condition would be more confin'd than 


that of private Subjects. Nor can any Renun- 


ciation of Exceptions, which might be made to 
his Minority, be ſuppoſed of Force ſufficient 
againſt the Preſumptions of the real Weakneſſes 
that Age is liable to. A Prince cannot diſan- 
nul the Treaties and Compacts that were lawfully 
made by his Governors with foreign Powers or 
Perſons, when he is come to Age, upon Pretence 
that they were made in his Minority. Becauſe 
then, nothing could be paſs'd with any Security 
under a Prmce that happen'd to be a Minor. 
However, the Princes Governors, the Regents, 
are obliged to give an Account of their Admi- 
niftration. But no Exception whatever of Fear, 
Injury, or Fraud, is of Force againſt any of thoſe 
Capitulations, which in limited Monarchies the 
People propoſe, and the Prince conſents to, at 
his Acceſſion to the Government. For if the Capi- 
tulations or Conditions ſeem'd too ſtrict and ſe- 
vere, the Prince had his Liberty of accepting 
or refuſing them; and the People would not have 
forced him to take the Government upon him. 
And it is not to be ſuppoſed, that any People 
would be ſo inconſiderate, as to tie up the Hands 
of their Prince with fuch Laws, as muſt make 
the Sovereign Power weak and feeble, and his 
Government unaCtive and unprofitable. And here 
I will by the way enquire, whether David could 
have retracted ' his Oath, when he ſware not to 
puniſh Shimei that curſed him as he fled from 
Abſalom ® And I confeſs in my Opinion he 
could not. For the King was under no Appre- 
henſion of Force or Fear, when he gave him his 
Oath, neither could he be thought to have ſworn 
out of Raſhneſs or Indiſcretion; but on the 
contrary, rather with mature Conſideration and 


Deſign, that upon ſo remarkable an Inſtance of 1 


his Clemency, the People that had been engaged 
in the Rebellion, might return the more willing- 
ly, and with greater Aſſurance of being par- 

ond, to their Obedience. Neither was the 
Promiſe of Impunity in itſelf unlawful; for the 
King might very juſtly, and without Injury to 
any Man, pardon a Crime which was committed 
purely againſt his own Perſon, But it hath gi- 

ven fender Matter of Diſpute to ſome, whether 
he can be excuſed for leaving ſuch a Remem- 
brance of SHimei's Crime in all his laſt Commands 
to Solomor. In my Opinion, David did nothing 
in this, contrary to his former Oath; for he did 
not leave any Command with his Son to puniſh 
Shimei for his Crime; but only adviſed him to 
keep a ſtrict Eye upon that malicious bad Man 
__ Enemy to his Family, and to take care 
that he did not create him any freſh Diſtur- 
bance; and that if he ſhould afterwards find 
him guilty of any Miſdemeanour, not to be eaſy 
to forgive him. And therefore Solomon com- 
manded him to live in Jeruſalem under the Eye 
of the Court, and forbad him to paſs over the 
Brook Kidron, that he might not inſult upon his 
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Impunity, nor conceive any ſecret Satisfaction 
in ſeeing the Place where he had with ſo much 
Bitterneſs reviled and curſed David. But divine 
Providence ſo diſpoſed, that he ſhould break thoſe 
eaſy Conditions which he had himſelf approved 
and conſented to, that there might be juſt Occa- 
hon given to take off ſo ill a Man by puniſhing 
him as he deſerved. 


IV. But here it is to be obſerved, that how- 


ever Princes, when they enter into any particu- 


lar Alls with their Subjects, not as Princes, but 
as other private , Men, are preſumed always to 
comply with th®ho/itive Laws of the Common- 
wealth which relate to the Validity of ſuch Ads; 
yet ſince they are above the Civil Laws, the 

are under Neceſſity of following thoſe Laws 7's 
ways in their private Ads. And therefore if 
they voluntarily and adviſedly enter into any 


Contrad that would otherwiſe be invalid in Law; 


they are ſuppoſed to have exempted that parti- 
cular Contra from the Force of the | pron] 
where there are ſuch, and to declare that no 
Mullity ſhall enſue upon that Account. For o- 
therwiſe, all that was done would fignity no- 
thing. And I think it is very reaſonable to al- 
low, that if a Prince find himſelf very much in- 
jured in a Contract, which at firſt he did not per- 
ceive, he may if he pleaſe annul, or at leaſt cor- 
rect and amend it!. | 

V. That no Prince hath Power to releaſe him- 


ſelf from his Oath, when there lies no Objecion 


either againſt the Validity of his taking it, or 
the Matter contain'd in it, or the Circumſtances 


belonging to it, upon Pretence that it is lawfuk 


for him to relieve his Subje#s in ſome particu- 
lar Oaths, I think is evident. For the Oaths 
which he has Power to vacate in his Subje#s, 
have always this Condition annex'd to them, if it 
pleaſe the. Sovereign, And tis certain it would bo 
53 to bind any Obligation upon a Man, 
if he reſerves to himſclf a Power to break from 
it, whenever he thinks fit -. 

VI. But though Princes are as much obliged 
in Conſcience by their Promiſes and Compacts as 
8 Men; yet, in this Reſpect, there is a 

ifference between the Obligation of a Prince 
and that of a Subjef, that tis eaſy for the 


Prince to force the Subject to ſtand to caſy Terms, 


when perhaps he would willingly go back ; but 
a Sulject, as long as he is ſuch, hath no wa 

to oblige his Prince to give him his Due, when 
he refuſes it. But no wiſe Prince will ever re- 
fuſe to ſtand to a Iauſul Contra? ; ſince he muſt 
neceſſarily conſider, that his Honour and Secu- 
rity depends upon the Credit he hath of ob- 
ſerving his Compacts; and that it is the worſt 
Thing that can be ſaid of a Prince, that he 


obſerves not himſelf that Yuſtice, which it is his 


Duty to adminifler and ſupport. - But however, 
if a Prince upon Contract give the Subje# Li- 
berty to enter an Action againſt him in his own 
Courts, the Action itſelf proceeds rather upon 
natural Equity than the Civil Laces; as if it were 
implied, that upon the Knowledge of his Obli- 


| | gation, 
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ation, he would not refuſe the Performance of 
it. And therefore the End promiſed by ſuch an 
Action is not to force the Prince to ſtand to the 
Contrad, but only to make it appear to the Sub- 
je, that the Prince had obliged himſelf to ob- 
ſerve it. And in ſuch Tryals, there ſhould be no 


Regard had to Honour or Greatneſs, but Fudg- 


ment ought to be given barely according to the 


firongef Probabilities of Argument *. 


IT. It may alſo happen, that the Subjects 
may be deprived of a Right acquired by Con- 
tract, either by way of Puniſhment, or b the 
Force of the Tranſtzndental Propriety &. Always 
ſuppoſing in this Caſe, that the Neceſſities of the 
Commonwealth demand it, and that the Pyb- 
tick ought to make Reſtitution. And therefore 
for the ſame Reaſon the Prince may defer his 
Payments, when any preſſing Exigence of State 
obliges him to turn the Money another Way, 
which ſhould have been paid to the private Subject. 
And from hence in appears, what is to be deter- 


mined about the Tabulz novæ, or general Diſ= 


charges from Debts or Obligations, which Solon 
call'd S:#:ozx84a, or the ſhaking off a Burden +. 
VIII. But Jaſtly, that it may appear, whether 


2nd how far a Prince hath Power to tranſmit an 


Obligation upon a private Contract down to his 


Succeſſors; it is to be firſt confider'd, whether 
the Prince's Kingdom be his Patrimony, or whe- 


ther he poſſeſs it only as it were upon an 4½ - 
fructuary Right. A Succeſſor to a Prince that 
holds his Kingdom in the former Right, ſince he 
ſucceeds to all his Goods and Tee muſt be 
ſuppoſed to inherit all Debts of Princes that poſ- 
ſel their Kingdoms; in the latter, Grotius, l. ii. 
c. 14. ( 10, Sc. is of Opinion, that the Succeſs 
ſors are not immediately, and purely, becauſe they 
ſucceed them in the Kingdom, obliged to diſcharge 
them. For ſuch Princes do not derive their 
Right to the Throne from the King their imme- 
diate Predeceſſor, but from the People themſelves. 
But even the/e Succeſſors are obliged by the Debts 
of their Predeceſſors, mediately and by Interpoſi= 
tion of the Commonwealth, not as upon their 
own Account, but as they are Heads of the Com- 
monwealth. For in the laſt Reſort the Debts of 
the Prince affect the State itſelf, as they were 
contracted by the Head and Governor of it. And 
the Truth of it is this, that Princes have Power 
to devolve Debts upon the Commonwealth itſelf, 
is evident from hence, that ſometimes it would 
be impoſſible to ſupply the Neceſſities of the Sate 
otherwiſe than by contractiug ſuch Debts. And 


ſince the Adminiftration and Security of the 


Commonwealth is entruſted with the Prince, he 
muſt be allowed to have the Command of thoſe 
Means, without which that End cannot be pur- 


ſued or obtain'd. But then, on the other hand, 


this Power to oblige the Commonwealth ought 
to be ftrain'd no farther than the Prince can 


7 Heliod. Zthiop. 1. 10. | 
+ Vid. Plutarch. Solon Cic. Off. 1.2. c.24. ad fin. 


© Vid. Seton. in Galba, c. IF. 


T See in Grot. the Place quoted, 87. 
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have good Reaſons for contractiug the Debt. Rut 
then again, neither ought the Prince to be ſo 
far limited, as not to have Power to devolve an 
Debts upon the Commonwealth, but What have 
actually given ſome Advantage to the State; tho? 
tis fit —_— Magiftrates ſhould be fo con- 
fin'd *. But tis ſufficient if he hath a fair Pro- 
bability in Reaſon for what he attempts, though 
ene the Event may fall out contrary to his 
xpectations. And therefore upon the whole, 
all Contracts made by the Prince, oblige the 
Commonwealth, unleſs when they are mani feſtl 
abſurd or unjuſt, And when the Caſe is di- 
fat, tis always to be preſumed in favour of the 
Prince. And ſuch Contracts as theſe alſo oblige 
the Succeſſor, as he is the Head of the Common- 
wealth. Nay, the People themſelves will be c- 
liged by them, if they ſhould change their Form 
of Government, and ere& a free State. And fo 
whatever a free People contract, devolves upon 
and obliges the Perſon they afterwards confer the 
Sovereignty upon, though they give him never ſo 
full and abſolute a Power. And this J think is a 
better Way of deciding the Queſtion, than by 
diſtinguiſhing between the greater and the Je//er 
Injuries. For in the Adminiſtration of public 
Affairs, the Probability of the Means ought to be 
allowed a fairer Conſideration than the Se of 
the Event, ſince an unforeſeen Accident may 
ſometimes break and diſtract the wiſeſt Meaſures 


and * | 

IX. What hath been ſaid of the Contrafs of 
Princes, may alſo be applied to their Grants 
and Donations ', viz. that they cannot be recalld 
by the Succefſors, where they were made upon 
fair and favourable Reaſons i. Yet tis certain, 
on the contrary, that Ga/ba endeavoured to re- 


cover the Leihe and Donatives made by Nero, 


allowing no Man to keep more than the 7enth 
Part of his Liberality . So alfo the Roman Se- 
nate reduced thoſe Cities to a tributary State, 
that had bought their Privilege or Immunity of 
Sylla. Cicero indeed thought them too ſevere in 
it J. And I think it had been but reaſonable to 
have refunded them their Money, ſince it had 
been employ'd in publick Uſes. And ſo Baſilius 
of Macedon, when his Predeceſſor Michael had 
exhauſted the publick Treaſure, publiſhed an Edict, 
commanding 41 Perſons that had received any of 
the Money, and could give no fair Account, why, 
or for what they received it, to return it again, or 
at leaft the Half Part of it s. But indeed as to 
Grants of this Naturc, it ought to be conſidered 
out of what they are made. If the Prince give 
out of his own Pocket, or Eflate, without Diſ- 
pute the Grant is irrecoverable. And if he dif- 
tribute his Bounty out of the Revenues or Hu- 
come of thoſe Goods or PoſſefJions which are en- 
truſted to his Adminiſtration, it ought always to 
be conſidered, upon what Reaſons and with 

what 


* Vi Dominii eminentis. 
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what Caution and Moderation the Donations were 
made. For as no Body denies but that the 
Prince hath Power to reward the Services of his 
Friends and Subjects out of the publick Monies, 
as far as the Riches and Occaſions of the State 
will allow; ſo if the Money of the Nation be 
profuſely ſquander d away upon Perſous that do 
the Commonwealth neither Credit nor Service, 
and the publick Stock is laviſh'd away only to ſa- 
tisfy their Ambition; in my Opinion, they ſhould 
be repleniſh'd from their Purſes that at firſt 
exhauſted it. It was the wiſeſt Method Ferdi- 
nand King of Arragon oblery'd, never to part 
with any of the Lands that belonged to his 
Crown ;, and his Reaſons were good, that Princes 
that alienated their Lands, generally created them- 
ſelres more Enemies than Friends by it, becauſe they 
made ſome of their Subjects ſo great by it, that they 
would always be ſuſpicious and fearful of being 


deprived of their Rights. What hath been ſaid 
with Relation to Grants, may alſo be applied to 


Privileges and Inmunities, namely, that it ought 
to be conſidered upon what Reaſons, and with 
what Caution and Moderation they were given 
and whether they are conſiſtent with the com- 
mon Peace and Security of the State, For with- 
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out Diſpute, theſe Thi gs are of far greater Con- 
cern than the anwary Eaſineſs of the Prince. 
And indeed all PriviJeges are to be confin'd under 
ſuch Limitations and Reſtrictious, whenever they 
begin to lie heavy upon the other Subjects 2. So 
when the Romans demanded an Aid of Men 
and Money from the Celtiberi, and they thought 
to excuſe themſelves by pleading the Privileges 
that had been granted them by the Romans 
themſelves, the Hiſtorian ſays, © That what they 
“ inſiſted upon was allowed to be true; but that 
© the Senate when they gave ſuch Privileges, al- 
« ways annexed this Exception, that they were to 
« continue in Force as long as it ſhould ſeem good 
to them and the Roman People, and no longer :. 
Lewis, King of France, after he had reduced 
the Genoe/e that had revolted from him, diſan- 


nulP'd all the Agreements and Treaties formerly 


paſs d between him and that State, and gave 
them all back again by the way of Privileges, 
not as Compoſitions or Compacts; that ſo it might 
be always in his Power to recal them, Perhaps 
indeed that was not to hold with relation to Pri- 
vileges of all Kinds, but to ſuch only as were to 
have barely a precarious Dependence. 


« Vid. Bœcl. ad Grot. I. I. p. m. 105. Grot. L. 2. c. 14. $12. Taurentius Valla de rebus geſtis Ferdinand. Arrag. 1.30 
Vid. L. 43. t. 8. . 1. § 16. D. ne quid in leco publico, &c. Demoſthen. Orat. adv. Leptin. 
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or Mr. Bernard's Abridgment of them in the Republ. des Lettres Auguſt, 1704. p. 190, Sc. See alſo Mr. Le Clerc's Biblioth. Choiſie, 
Tom. 1. p. 41, Cc. To which we may add. that the Revocation of lawful Privileges, is a very nice Point, and requires a great deal 
of Prudence. For, to uſe Mr. La Bruyere's Words (Caract᷑. on Moe urs de ce Siecle, p. 316.) © there are certain Circumſtances of Af- 
« fairs, in which we cannot humour the People too much. You may to Day deprive this City of its Liberties, Rights, and Privileges ; 
« but To-morrow, do not ſo much as think of regulating their very Signs.” Indeed (as Mr. Le Clerc ſays in the Place I have cited) 
« we cannot make the Duration of all Sorts of Privileges depend upon the variable Caprice of Princes, without ex ſing the State to 
&« Diſturbances, which would be difficult to appeaſe. = What Eſteem could we have for Privileges that were to laſt no longer than 
the Prince's Will and Pleaſure? Thus in ſetting up Princes above Privileges, we do them as much Injury as the People. 
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How Subjection ceaſes; 


The ConTENTS of every Paragraph of the Eleventh Chapter. 


| 


x. 4 Man ceaſes to be a Subject when his Prince 
dies without a Succeſſor. 

11. Or, if he removes out of the Commonwealth. 

111. What to be obſerved in ſuch a Remove, 

iv. Whether lawful to remove int great Companies. 

v. Whether lawful to counterfeit a Refuge. 

vi. Whether the Commonwealth may eject a Sub- 
je, when it pleaſes, without Reaſon. © | 


MONG the /everal Ways by which Men 
A ceaſe to be under Subjection, it is by /ome 
thought to be one, when a Prince dies and leaves 
no Heir or Succeſſor behind; or gives his King- 
dom for loſt. For then {they lay) every particu- 
lar Subject is left free to a Liberty of Nature. But 
fince it is clear that a Kingdom in ſuch a Caſe is 
not abſolutely diſſolvd, but only reduced to a 
State of Interregnum; it follows, that though the 
Obligation of the Subjects to the Prince they have 
Joft, are indeed at an End, yet that they continue 

ul united to one another by the original Bond 
and Compat#? of Society. 1 
II. But now the uſual Way by which Subjec- 
tion ceaſes is, when a Man by Permiſſion of his 
own Commonwealth voluntarily removes into ano- 
ther, and ſettles himſelf and his Effects, and the 
Hopes of his Fortune there. How far ſuch 
voluntary Removes may be permitted, muſt be 
diſcovered by the Methods by which Subjects 
are admitted into the Commonwealth. For ſome 
| Perſons are forced to put themſelves under the 
Protection and Government of certain Commou- 
wealths, by being conquered in War, or reduced 
to the laſt Neceſſities. And what Liberty is al- 
lowed to theſe muſt be known by the Laws of 
thoſe Commonwealths. But if a Perſon ab/olutely 
ree, that never knew what it was to be Subject 
(ſuch as the Patriarchs and Maſters of Families of 


old) or is at preſent free from all Subljection he had 


been under before, voluntarily join himſelf to any 
Commonwealth; it muſt alſo be determined by 
the Conſtitutious of that Commonwealth, what 


Liberty to remove thence was left him *. Forin 


© Ovid. Metam. l. 1 5. ver. 28, 29. fpeaking of the Argives 


m==— Prohibent diſcedere leges, 
Pœnaq; mors poſita eſt patriam mutare volenti. 


# Valerius Flaccus, A. gon. L. 7. ver. 227, 0c. 


omnibus hunc potius communem animantibus orbem, 
© Communes & crede Deos; patriam inde vocato, 
Qua redit itque dies ; nec nos diis nata Malignis 
Cluſerit hoc crudo ſemper ſub frigore meſs. 
Fas mihi non ſtabiles fas & tibi linquere Colchos: 
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vir. Of Bani ſbment. | | : 

viit. A Man is deprived of the Privileges of a 
Subject when overpower d by an Enemy. 

Ix. Whether a Subje# ſurrender'd to an Enemy, 


and not accepted, continues à Member of 


the Commonwealth; 


ſome Commonwealths no Man is permitted to 
leave them without the expre/5 Conſent of the Go- 
verument. In others, a Man may be allow'd 
that Liberty, if he will ſubmit to certain Impo/= 
tions; as ſuppoſe, if he will pay a certain Sum 
of Money, or leave Part of his Goods behind him -. 
But where there are no Laws about the Matter, 
we muſt be determined by Cuftoms arifing from 
the 3 of _ Subjection. What Cuftom ad- 
mits of, every Subject is ſuppoſed at Liberty to 
uſe. But if this gives no Lacht to the ter, 
and the Compact of Subjectiou makes no mention 
of it; it muſt be preſumed, that every Man reſer- 
ved to himſelf the Liberty to remove at Diſcre- 
tion, and that he choſe rather to be a Citizen of 
the World (as Socrates faid) than a Subject in any 
mmonwealth . For when a Man 
enters himſelf into a Commonwealth, it cannot be 
3 that he gives up all Care of himſelf 
and Fortunes, but rather that by ſo doing he 
takes the beſt Expedient to defend and ſecure 
both. But becauſe it often happens, that the 
Nature of the Government does not ſuit with eve- 
ry private Man's particular Circumſtances, or he 
thinks at leaſt he can make his Fortune with 
more Advantage elſewhere ; and fince it would 
be unreaſonable to reform and make Alterations in 
the Commonwealth at the De/ire, and for the Be- 
nefit only of a few private Subjects; the only Me- 
thod left is, to give them leave to remove, and. 
Provide for chemſelves where they think beſt. So 
Demaratus, the Father of King Jarquin, fled 
« with his Family to Corinth, and ſettled there, 


& becauſe he could not bear the Inſolence of the 
Tyrant 


The Laws forbid my Flight, and threaten Death 
To thoſe that leave the Land which gave them Breath, 


The World to all her ample Fields extends, 

And God and Providence are common Friends ; 
Where e're the Day diſcovers diſtant Earth, 

The Country's mine ; nor are we doom'd by Birth 
To this cold frozen Soil : But unconfin'd 

May change our Country, as we change our Mind. 
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« Tyrant Cypſellus, wiſely referring Liberty, 
« though in Baniſhment, to Servitude at Home 

So alſo ſometimes it is known, that there is not 
ſafficient Encouragement allowed to Men of 
Parts in their own Nation. And ſome have found 
it true by Experience, that a Prophet hath no 
Honour in his own Country ', For Men of baſe 
Natures are apt to look with Envy upon Perſons 
that would riſe by their own Worth to an Height 
of Greatneſs above their Reach; when perhaps 
they remember themſelves once ſuperior, at leaſt 
upon the Level with them; and as Lacydes faid+, 
Statues ought to be ſeen at a Diſtance, becauſe too 
near a View leſſens the Beauty of them. Now to 
deny ſuch Perſons the Liberty of removing would 
in effect be all one, with laying a Command upon 
Men free and at their own Diſpoſal, and not to 
preſume to riſe above the Rank and Condition of 
their Anceſtors. But the Commonwealth alſo itſelf 
may make Advantages by theſe Removes, by in- 

viting in Perſons of Worth and Eminence from 

Abroad, © By the Conſtitution of the Roman 

« Commonweatlth, no Citizen could be forced to 

« leave the Commonwealth, or if he pleaſed, not 

« to leave it, when he was made a Member of 
« another he preferr'd to it. And therefore Tully 

« fays „„ that a little before his Remembrance, 
« ſeveral Citizens of Rome, Men of Credit and 

« Fortunes, voluntarily left hat, and ſettled 

« themſelves in other Commonwealths. And 
« the Way, /aith he, lies open from every State 
« to ours, and from ours to every other.” And 
this Right he very often highly extols . Neither 
is it any Objection againſt what is here ſaid, that 
the Father of Families, who at firſt erected the 
Commonwealth, may be ſuppoſed to have bound 
one another by Compaci, to aſſemble and unite their 
Strength in common. For even in other Societies 
any Member has Liberty to leave it, ſo it be not 
with fraudulent Deſign, at an ill Time, or to the 
Prejudice of the other Members, eſpecially if the 
Society were not eſtabliſh'd with any particular 
Limitation of Time: And therefore many Com- 
monwealths have appeared to be very little con- 
cern'd, when their Suvjeds left them, as being al- 
ready overſtock'd with Men, and glad to have 
their Numbers leſſened. 1 

III. But however, ſince tis generally the Intere/? 
of every Commonwealth to know the Number of 
its Subjects; they that remove ought in point of 
Duty or Honour to ſignify their Departure; unleſs 
a Man has good Reaſon to luppoſs that it will 
be no publick Concern whether he leaves it with 
ſuch Ceremony, or not. But all Perſons that have 
engaged themſelves in any particular Service or En- 
ploy, fora certain Time, ought without queſtion to 
have the expre/5 Conſent of the Commonwealth 
for their Remove. For Example, Subjects that are 
ſent on Ambaſ/res, Expeditions,or that are cntruſted 
in any other Buſineſs which they undertook upon 


« Cic. Tuſc. Quaſt. l. 5. Diog. Laert. |. 4. § 60. 


particular Compaci and Arreement. But beſides; 
a Remove ought to be at a proper Time, and when 
it is not directly againſt the Intereſt of the Com- 


monwealth to ſuffer it. For Example (to make 


uſe of the Inſtances in Grotius in the Place above 
quoted) when the publick Debts are great, a Sub- 
Je ſhould not have Leave to depart, except he 
would pay his Share of them before he remove; 
nor when the Commonwealth is engaged in War 
upon Preſumption of the Number or Bravery of 
certain Subjects; and eſpecially when there is 
Danger of Iuvaſion, or of being beſieged, except 
the Fecher that would depart can be ſure to leave 
others behind him, every way as fit to defend the 
State as himſelf . Neither can they be good 
Subjects that ſerve their Country, as Horace * ſpeaks 
of his Friends, Diffugiunt cadis cum face ficca= 
tis amici, ferre jugum pariter doloſi, that is, Who 
when they have drained all they could from it; 
leave it to ftruggle with Misfortune by itſelf. 
But then it muſt be obſerved, that by removing 
in this Place I underſtand the departing out of 
the Dominions and Territories of the Common- 
wealth, and not the denying its Authority, and 
continuing to live in its Dominions. For the 
Commonwealth, when it bounds its Power within 
certain Limits, is ſuppoſed at the ſame Time to 
prohibit every Perſon to inhabit within that Com- 
paſs, who will not! acknowledge its Authority. 
And therefore it may be obſerved by the way, that 
the Erandees of Spain were very much miſtaken, 
when they thought themſelves releaſed from the 
CO of the Commonwealth, by renouncing 
the Laws of their Country, and then retiring to 
other Places. Though it was uſually ſuppoſed, 
chat when that was done, they might fully 
take up Arms againſt their Prince, and begin 
open Hoftilities, without incurring the Guilt of 
Treaſon and Rebellion f, From what has been 
ſaid we may infer, what Force thoſe Auocatory 
Commands may be ſuppoſed to have, by which 
the Commonwealth endeavours to recall its Sub- 
Jes from Employments in foreign Countries. For 
Inſtance therefore, if a Subje#, that is under no 
particular Ties or Reftraints, remove from his 
Commonwealth, where that Liberty hath always 
been promi/tuonuſly allowed, and ſettles himſelf 
and his Efe&s under the Protection of a foreign 
State; the Commonwealth he left hath no longer 
any Authority over him. And therefore it is to 
no purpoſe to think to reduce ſuch an one b 
threatning him with the Loſs of Fame, which is 
the utmoſt that can be done, when he is deter- 
mined not to obey. But the Commonwealth hath 
ſtill Authority over Subjects that depart either 
contrary to the Laws, or are obliged to it by an 
particular Tres, or hold Poſſe/ions of Goods, eſpe- 
cially of Immoveables, under its Dominions, or 
are abſent only upon Travel, and reſerve to 
themſelves the Right of Subjects. And by the 


way 
Cie. Orat. pro Balbo, c. 13. 


0 jura preclare, 2 divinitus jam inde à principio Romani nominis a majoribus noſftris comparata, &c. Cicero d. l. What noble 


Rights are theſe! Whic 


by the Bleſſing of Heaven have been enjoy d by us and our Anceſtors, ever fince the Roman State began, that 


none of us ſhould be forced to leave our Country, or to ſtay in it againſt our Wills. This is the immoveabie Foundation of our Liberty; 
that every Man is Maſter of his Right, and may keep or relign it as he pleaſes. 


© Vid. Lycurg. Orat. contr. Leocratem. 


f Vid. Mariac a de rebus Hiſp. L. 13. c. 17. 
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who all propoſe to themſelves the like Conve- 


way, it was a prudent Law of Solon s, which 
Plutarch * mentions in his Life, by which he ob- 
liged the Athenians, © To admit no Perſons 
« into their Commonwealth, except ſuch as 
& were condemn'd to perpetual Baniſhment from 
& their own Country, or elſe ſuch as remov'd 
« with their whole Families to Athens, for the 
c Convenience of Trade and Employment in 
4 the Arts they profeſs d. And this Law it was 
« ſaid he made, not ſo much to keep out Fo- 
« reigners, as to invite them to ſettle at Athens, 
e by giving them Aſſurance of incorporating 
'« them into the Body of the Commonwealth. 
“ For he made no Doubt, but oth theſe ſorts of 
People would make very good Subjechs, the one 
<« becauſe they voluntarily quitted, and the other 
c becauſe they were forced out of their own 
4 Country.” But further, fince the Commonwealth 
really hath no Power or Authority over Perſons 
free from all Civil Obligations to it, it is manifeſt, 
that if the new Commonwealth they ſettle in, 
{end them in Qgality of Ambaſſadors or publick 
Miniſters to the State they left; that they ought 
to be received agreeably to their Characters, and 
enjoy all the Privileges of Ambaſſadors, one of 
the chief of which is to be free from the Aut ho- 
rity and Power of the Commonwealth they are 
ſent to. For if this be thought too great an Ho- 
nour to be ſhewn to Perſons who have formerly 
been SmbjeFs, tis eaſy to deny them Reception. 
Nay, to carry the'Thing farther, if for Inſtance, 
a Subject in the Face of his own Commonwealth 
engage his Faith to a foreign State, in order to 
take upon him to zegotiate for it there, under 
the Character of Ambaſſador and publick Minifter ; 
the Commonwealth muſt be ſuppoſed to have re- 
leas'd him from all Civ, Obligations to itſelf. 
Since it is impoſſible the ſame Subject ſhould be 
capable of two Obligations of the ſame Nature. 

And in conſequence, that Perſon muſt from that 
Time be admitted to all the Rights and Pri vi- 
jeges of an Ambaſſador in his own Country, which 
by a ſort of Fiction he is fuppoſed to have changed. 
IV. But however, to depart in Companies, great 
Numbers together, Erotius thinks unlauful for 
this Reaſon, becauſe ſuch a Liberty would be 
utterly incon/itent with the Nature of civil Socie- 
ty. And in Morality that muſt be judged neceſ- 
ſary, without which, an End propoſed cannot be 
attain'd; and that inconſiſtent with it, which 
prevents or deſtroys the End. But the Truth 
of this Opinion may I think be queſtion d *, 
for if it be lawful for particular Subjects to remove 
as they pleaſe themſelves, why is it not lawful 
for greater Numbers to take the ſame Liberty, 


: — V. Lie. l . 41. c. 8, 9. 


> Vid. Plin. Nat. Hit. 1.6. c. 26. 


niences of bettering their Fortunes by changing. 


their Country; ſuppoſing none of thoſe Objec. 


tions againſt it that were mentioned before? For 
it is nothing to the Purpoſe to anſwer, that b 

this Means the Commonwealth muſt be enfeebled 
and diſſolv d. For where a Perſon hath no Right 
to detain me contrary to my own Inclinations, 
he ſuffers no Injury, tho' perhaps by my Depar- 
ture ſome future 1 but not yet due, is in- 
tercepted from him. There is no Neceſſity ſuch 
a particular Commonwealth ſhould have ſo many 
Millions of Subjects, or ſhould always appcar 
formidable to its Neighbours, any more than it 
is that any particular private Man ſhould be 
worth ſo many thouſand Pounds, though tis truc 
indeed, that neither one nor the other ought to 
be reduced to a lower Condition by unjuft Means. 
And therefore I think there is but little Force 
in Grotius's Argument. For though perhaps, 
this or that particular Commonwealth may be 
much weaker'd, or perhaps by continual Drains 
in Time be utterly Aiſpeopled, where the Subjects 
are permitted to deſert in Numbers together; yet. 
civil Society among Men is in no Danger of being 
abſolutely difolv'd by it. For the Corruption of 
one Commonwealth is the Generation of another, 


and what is 1% in one Place, is gair'd in ano- 
ther. Nature, when Men began to increaſe and 


ſpread themſelves over the World, formed and di- 
vided them into civil Socteties, but never gave 
Command that /#cþ or ſuch a particular Comnion- 
wealth ſhould ftand for ever in an uninterrupted 
Courſe of Greatneſs and Fortune. Babylon was 
exhauſted by Seleucia, and that by Cre/iphon 5. 
However, when Companies depart, they are ob- 
liged as well as particular Subjects, to depart 
out of the Dominions and Territories of the Com- 
monwealth. For otherwiſc there muſt enſue ſuch 
Diſtractions and Confuſions, as would neceſſarily 
be fatal to all Governments, that is, if whole 
Cities or Provinces were allow'd Liberty to with- 
draw at Pleaſure from their Obedience, and either 
to put themſelves under the Protection of others, 
or to erect ſeparate States of themſelves. 
V. I ſhall now in the next Place enquire, whe- 
ther, and how far thoſe Perſons may be juftifien, 
that pretend to be Refugees and Deſerters only 
with Deſign to injure them that rece/ve them, and 
to bring ſome Advantage to their Prince or Conn- 
try. It is not indeed to be excuſed from great 
Imprudence, to be eaſy in giving Credit to ſuch 
ſort of Men, 1 Sam. xxix. 4. nor does the World 
generally appear diſſatisfied, that Traitors are pu- 
niſhed after their Treaſon hath taken — A 
et 


e Vid. Vopiſ. in Aurelian, c. 23. 
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1 Plutarch, p. 91. F. © Ubi /upra. 


4 Mr. Wernher, Profeſſor at Wittemberg, anſwers our Author (in his Elementa, F. N. and Gent. Cap. 26. Sec. 4.) that though par- 
ticular Members of a Body, taken one by one, have ſuch and ſuch Rights, it does not always follow, that a whole Multitude muſt 
have them alſo, becauſe there may have been ſome Reaſon which hinders the granting to a great Number of Men, what is allowed 
to a ſmall one; as it is here, where it plainly appears, that it is the Intereſt of the State, that their Subjects do not remove out of it 
into another, in large Bodies. Beſides, that is contrary to the original Contract, which forms Civil Governments, and by Virtue of 
which the Subjects are bound to act nothing that tends to the Deſtruction of the State. And it ſignifies nothing to ſay, that one State 
makes an Advantage of the Ruins of another. For the Compact here in Diſpute, relates to the Advantage of that State into which 
they enter; and it is not with reſpect to Civil Governments in general; but in relation to the Intereſts of every particular State, 
that we muſt judge of the Extent of Engagements and Duties of Subjects. This is the Manner in which that Author defends the 
Opinion of Grotius. However, the Caſe here in Queſtion can ſeldom happen, but when Princes have made themſelves odious and 
inſupportable to their Subject by their tyrannical Government; and then it is certainly their Buſineſs to alter their Meaſures, if they are 
unwilling to ſee their Countries depopulated. Otherwiſe all the Prohibitions in the World would not be very prevailing, nor hinder 

1 f ; 1 


7 


their being forced in Time to reign over vaſt Deſerts. 


Book VIII. 


CHAP. X J. 
Vet it ought not to be thought therefore law ful 
or honourable for me to betray a Man, becauſe 


I find him of an eaſy Temper, and likely to be 


taken by the Train | have laid for him. Nor is 
any Man obliged to ſerve his Country at the Ex- 
pence of his Honour and Conſcience, as has 
been already ſhewed. And without Diſpute, for 
a Man to engage his Faith | Fey with Deſign 
to make Advantage by the Violation of it, in do- 
ing Harm to a ſecure and heedleſs Enemy, is a 
very great Sin. And it was no Queſtion an exe- 
crable Saying of Ly/ander's, or Philip's, That 
Children were to be cheated with Trifles, and Men 
with Oaths *. If therefore a De/erter expreſly 


engages his Faith, he cannot break it without 


Sin, whatever Pretence or real Deſign he may 
have of advancing heir Intereſt he deſerted from. 
It may perhaps be replied, that ſince they that 
give Reception to Deſerters, know before-hand, 
that they can do them no Service without Sin, 
and that no Man can lay any binding Ob/1gation 
upon hiniſelf to commit Sin, and therefore that 
the Faith given by Deſerters ſignifies nothing; 
it follows, that no Injury is done them, if they 
are impoſed upon by their own Credulity in de- 
pending upon ſuch /ender Arguments. But I 
anſwer, that it is foreign to the Qxe/tion, to en- 
quire whether it be a Sin, or not, to make uſe 
of the Service of Deſerters. For it does not fol- 
low, that if I %s myſelf, in imploying ſuch a 
Perſon in my Service, that therefore for that Rea- 
ſon he hath a Right to do me an ſnjury. As it 
does not follow, that becauſe if a Man hire a 
Ryfian to commit Murder, he contracts the 
fame Guilt with the Villain himſelf, therefore it 
is /awfui for the Rilſſian to kill alſo the Perſon 
that hired him. It is commonly ſaid indeed, 
that Deſerters are received by the Laws of Arms ; 
that is, that it is contrary to the Laws of Arms, 
not to give Admittance to Perſons that leave the 
Enemy, and come over to us, as Grotius and Ciſja- 
cius explain that Law i. But whether we ought 
to underſtand this Paſlage of the external Laws 
of Arms (as Grotins calls it) or of the internal, 
may very well be Matter of Diſpute. But how- 
ever, if a Man will defend that all Perſons have 
abſolute Liberty to make uſe of the Aſliſtance 
of. Deſerters; methinks it ſhould not be ng 
ſo proper for the Purpoſe to inſiſt, that even God 
himſelt makes uſe of” the Actions of the Devil 
and wicked Men; as to plead the Favour which 
ought to be allow'd to the Juice of Arms taken 
up, cither to puniſih the Inſolence of an %% io 
Enemy, or to aſſert and regain juſt and oppreſ- 
ſed Rights. For upon the Suppoſition of this 
Tavcur, a Prince engaged in a juſt War needs 
not think himſelf obliged to make a curious 
Enquiry, whether the Deſerters gave over Hoſti- 
litics againſt him upon honourable Motives, or 


4 Vid. Ælian. Var. Heiſt. l. 7. c. 12. 
Cujac. Obſ. 4. c. 9. Grot. J. 3. c. 1. 22. 
© Liv. I. 22. c. 22. Vid. ap. eun 
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not. And fince he may preſume, that they had 
good Reaſons that moved them to relinquiſh, 
the Cauſe they were before engaged in; he can- 
not contract Guilt by ſeeming to give Encou- 
ragement to anjuſt Deſertions. But however this 
be, tis certain, that it is utterly unlawf to 
make Faith an Inſtrument to deceive and abuſe 
Mankind. And again, 'tis alſo certain, that 
where a Deſerter owns he deſerted without rea- 


ſonable Cauſe, his Faith can fignity little; ſince 


it mutt either tend to advance z-w | reaſons, or 
to continue the od; and therefore that it muſt 
be ey great Imprudence to lay any Streſs upon 
it.. But Deſerters therefore, that propoſe to 
ingratiate themſelves wich them that receive them, 
and yet, to carry on their ſecret Deſgu under 
the Mack of Rejugees, generally pretend that 
the inſupportable of the Injuries they 
ſuffered, torced them to take this ouly Way for 
their Security. The Stories of Zopyrus * and 
Sextus Tarquinius are very well known; and 
what Arts the one uſed to gain upon the Cre- 


the Gahivians ?. So Mezeras the Syrian, as Flo 
rus calls him, or Abarus the Arabian, as Ap= 


pian, or Ariamnes, as Plutarch, that drew Craſ= 
ſus into the Plains, gained Credit with him by 


extolling the Favours and Obligations he had. 
received from Pompey, and by rclating the Mi{- 
fortunes he had ſutfer'd in (ſpouſing the Roman 
Cauſe. Virgil ſeems to deicribe the Cunning 
of Siuon with more than uſual Lite and Beauty, 
that he might tree the Trojans from the Imputa- 
tion of being an imprudent credulous People. 
For firſt, Siuon pretends he was a Perſon mor- 
tally hated by Ulyſſes, a Man the Trojans would 
eaſily think bad enough to be guilty of any Fraud 
that could be charged upon him, and to whom 
to be an Enemy was with them the greateſt Re- 


commendation. The Cauſe of this Animoſity 
between Ulyſſes and him/e#lf he then derives from 
the Death of Palamedes, who was put to Death 
for having impoſed the continuing the War. 


He goes on with his Story, that he was at laſt 


doom'd to be ſacrificed, not by any Oracle or 


Command from the Gods, that he might not ſeem 
to have refuſed even to be made a Victim for the 
common Safety; but only by the Malice of Cal- 
chas, who was ſuborn'd and hired to do it by 
Ulyſſes. And certainly an Injury of fo high a 
Nature as this might very well juſtify him in ſay- 
ing, he thought himſelf now releas'd from all 
Obligations to his Country. And yet with much 
perſtiaſive Art and Cunning, he firſt of all be- 
teeches Heaven that it might now be lawful for 
him to renounce Faith and Love with thoſe 
Greeks, that were ſo unjuſt and unkind to him, 
tho' he had once conſidered them as Country 
Men and Fellow-Subje&ts: And yet all he could 

ſay 


+ V. D. I. 41. De Acquirend. rerum domimio, I. 51. 


d. Orat. Indibilis, 1.27. c. 17. and that of Cn. Marcins to the Volſei, in Diomſ. Halicarnaſſ. I. 8. And 


that of Sepe/ies, in Tucitus, Ann; 1.1. c. 58. Neque odio patrie, & c. This I did, not out of any IIl-will 1 bear to my Country (tor 


Traytors are hated even by thoſe they deſign'd by their Treaſon to oblige) but becauſe I look'd upo 


n it to be the common Concern 


beth of Romans and Germans, and becauſe I was more inclined to Peace than War, V. Amm. Marcellin. 1.18, c. 1. in fin. 
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cw of the Babylonians, and the other upon 


— | * 


ſay was hardly enough to overcome the Trojaus, 
till the Gods themſelves ſeem'd to confirm the 
Truth of what he had ſaid by a very ominous 
Accident. But after all, tis certainly true, that 
a Deſerter that comes over to an Enemy ſingly by 
binfetf, without betraying ſome conſiderable Ad 
vantage to him, brings but à poor Prize with him 
either of Credit or Value. But however ſuch Per- 
ſons are not to be look'd upon as Deferters, that 
go privately to an Enemy with Deſign to ſur- 
prize, or make a ſudden Attac upon him, with- 
out engaging their Faith to draw their Swords 
in his Aſfiftance. And it is not to be ſuppoſed, 
that ſuch are under any tacit Engagement upon 
this Account, becauſe *tis not probable they 
would make any Attempt againſt an Enemy, 
when they were within his Reach. For ſuch a 
tacit Obligation can be preſumed only in Perſons, 
who go over to a foreign State in Time of Peace, 
and not in War. | | 

VI. The next Enquiry J ſhall make, is, whe- 
ther the Commonwealth on the other hand can 
forcibly eject the Subject at Pleaſure, and without 
antecedent Tranſgreſſion? Cicero, in the Paſſage 
before cited, makes it one of the Foundations 
of Liberty, that a Subject ſhould not be forced to 
change his Country. But now admitting this to 
be true, the State of the Commonwealth is not 
therefore granted to be inferior in the leaſt to 
that of private Subjecis, becauſe they are allowed 
to have Liberty to remove as they pleaſe, when 
the Commonwealth has not Power to force them 
to depart againſt their Will. For when a Man 
puts himſelf under the Protection of 1 Com- 
monwealth, he does, at leaſt for the preſent, en- 
truſt himſelf and Fortune entirely with it, and 
that, at leaft, muſt neceſſarily be expoſed to 
Diftrafion and Ruin, if he may at any Time 
be forcibly ejefed from it. And fince this would be 
the greateſt Hardſhip imaginable upon the Sub- 
jedi, every Man muſt be ſuppoſed to have made 


an Agreement with the State, that he ſhould not 


be forced to leave it contrary to his own Demerits. 
But now on the other hand, the Commonwealth 
doth not build its Fortune and Security upon a 
few common Subjects, and therefore loſes little 
or nothing by the Departure of ſome few of 
them. For where the great and particular Truſt 


is placed in any PENG of extraordinary Value, 


*tis uſual to oblige him by ere Tries and 
Agreements not to leave the Commonwealth with- 
out Licence from the Government. And certainly 
it hardly deſerves any Man's Envy, that the 
Subject in this particular ſhould be allowed to 
have more Liberty than the Commonwealth, For 
the other Advantages which the Commonwealth 
enjoys more than, and beyond the Subject, are 
of much larger Extent. So when a Subje& re- 
fuſes to conform to the Commands of the So- 
vereign, tis an wy Thing to force him to com- 

ly. But when a Subject is diſſatisfied with the 
publick pang open he hath nothing elſe to 
do, but to /ubmit and be patient, or to remove. 


- Orat. ad Philip. | 
© Dionyſ. Halicarn. I. a. Plin. N. H. I. 3. c. 13. 


# Strabo, 1.5. Vid. Fuftin. 1. 24. c. 4. Feſtum in Ver ſacrum & in Mamertini L's, 1.34. c. 44. 


+ Paulus Marnefridus de geſtis Long obardorum, I. 1. c. 2. 
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Book VIII. 
But however, there is ſometimes a leſs invidiogs 
Way made uſe of in Commonwealths to remote 
ſuſpected or uſeleſs Subjects, or burdenſome 
Numbers of them, to make room for the others; 
and that is, by ſending them abroad in Coloni es. 
Tho Colonies indeed generally conſiſt of Perſons 
that voluntarily offer themſelves, either upon the 
Hopes of mending a broken and decay'd For- 
tune; or elſe, that are out of Humour with the 
Government, and willing to be out of its Sight, 
when they find they are not to expect Favours 
from it. So Iſocrales perſuaded Philip “ to 
« build “ Cities in Aſia, and to people them with 
e ſuch ſort of Perions, whoſe Poverty forced 
© them to lead looſe vagabond Lives, and to 
“ rob and pillage the Country; in ſhort with 
the Scum and Retule of the People.” And 
he commends the Prudence of that Method in 
the Athemans*. What Account is to be given 
of that Cuſtom, common among the Auticuts, 
both of barbarous Nations as well as the Greeks, 
of ſending out great Numbers of their young 
People in ſearch of new Seats, as it were, under 
the Conduct of ſome titular God, to whom they 
were ſuppoſed ſacred, may be ſeen at large in 
Dionyſius Halicarn. I. i. And the ſame Author is 
of Opinion, that the Aborigines were a Settle- 
ment of this kind, that is, of young People, who 
after the Cuſtom of their Couutries had been con- 
ſecrated to the Gods, ſent in Queſt of new Scats, 
and that ſettled whereyer their Valour or For- 
tune carried them. And ſo Pliny tells us, that 
the Picentes were ſent out by the Sabines, upon 
a Vow which they loo upon to be ſucred. And 
Strabo lays the Samnites were deſcended from 
the Sabines the ſame Way . So Lydus ard 
* Tyrrhenus (as Paterculus tells the Story) upon 
« a great Scarcity, threw Lots which of them 
* ſhould take his Share of the People, and go in 
« ſcarch of new Scats ©.” And Paulus Warne- 
fridus + gives very near the ſame Account of the 
People of Scandinavia. But Colonies may be, and 
often are ſettled in different Methods. For ei- 
ther the Colony continues a Part of the Common- 
wealth it was ſent out from; or elſe is obliged 
only to pay dutiful Reſpect to the Mother Com- 
mMonwealth, and to be in a Readineſs to defend 
and vindicate its Honour, and ſo is united to it by 


a ſort of unequal Confederacy; or laſtly, is erect- 


ed into a /eparate Commonwealth, and aſſumes the 
ſame Rights with the State it is deſcended from. 
VII. A Man ceaſes to be a Subject againſt his 
Will, when for ſome Crime, whether truly or 
wrongfully laid to his Charge, he is cjected out of 
the Commonwealth. For when the Common- 
wealth refuſes to own any Man tor a Member of 
it, and forces him to depart the Dominions; he 
is releas'd from all Obligations which before, as 
a Subject, he ow'd to it. Upon which he is left 
to his own Choice to ſettle where he can. And 
as long as he continucs in this Exile, the Com- 
monwealth hath no Authority over him. So le- 
laus 7 © ſaid, that the Argives had no Power to 
bring 


5 In Panathenaic. See Bacon's Eſſays, c. 33. 


Paterculus, l. 1. c. 1. 
f Eurip. Heraclid. ver. 186. 


Mr. BAR B. NOTE on F vis. 


See Grotius, B. 


2. c. 5. Hy. 


fn A my jon ee WH SY "hand fork md 6. dd wk wa ouk . . 


Crap. XI. 


bring him away from Athens, when they had be- 
fore condemn'd him to Baniſhment. But cer- 
tainly to be forced into Baniſbment, if upon a 
falſe Accuſation, is a very great Injury (though 
a Man of Courage will not want Supports under 
ſuch a Misfortune.) And if upon a real Crime, 
a very ſevere Puniſhment, Philo the Few thinks 
it worſe than Death itſelf *, For though the 
exiled Perſon may perhaps be allowed to enjoy 
the beſt or greateſt Part of his Eſtate in his Bu. 
niſhment, yet the Difficultics and Inconveniences 
that muſt attend removing it to another Place are 
unavoidable. It muſt be allowed too, that it is 
a very ſenſible Affliction to a Man to be forced 
to part with his Relations and Friends; and be- 
ſides, to be judged a Perſon unfit to live any 
longer in the Commonwealth is a ſevere Diſgrace, 
and muſt leave a foul Blot upon a Man's — 
and Memory“; nor can a Man have loſt leſs 
than all Senſe of Shame, that can have no A 
prehenſions of the Infamy of it. Tully ſaith 
much on the other hand to the contrary, but it 
does not ſeem to me of much Force. Ba- 
« niſhment, ſays he, is ſo far from being a Pu- 
« niſhment, that I think it a Refuge only and 
« Security from it. For when Men fly from 
“ Puniſhment and Misfortune, they only change 
the Air and Soil, remove and ſettle in other 
« Countries. And therefore, by the Roman Law, 
« Exile is never made a Puniſhment, as 1t 1s 1n 
« thoſe of other Commonwealths. But when Men 
« would avoid Impriſonment, Death, or Igno- 
« miny, or other Poms which the Laws 
« appoint, they take Sanctuary in Exile; if they 
0 lies to ſtay in the Commonwealth, and ſuffer 
“ the Law, tis certain they cannot be e de 
« of the Right of Subjects, but with their Lives; 
but becauſe there are none that will make that 
« Choice, their Rights are not forcibly taken 
« away from them, but they voluntarily zelin- 
" auth and reſign them .“ ſt was indeed pecu- 
liar to the antient Roman Conſtitution, that no 
Man ſhould be forcibly deprived of his Right of 
being a Member of that State “. And by the 
Porcian and Sempronian Laws it was provided, 


that no Magiſtrate ſhould inflict capital Puniſh» 


ment on any Citizen without the People's Conſent. 


But that Criminals might not enjoy abſolute Im- 
punity, and none ſeem to be cjected, or forced 
to quit his Privilege of a Citizen, they would 
have had it believed, that the Citizens volunta- 
rily choſe Exile to eſcape Puniſhment ?. But the 

eceſſity of the Delinquents leaving his Country 
was ſufficiently implied in the forbidding all that 


* Philo Fudeus de Abrahamo, p. 359. A. Ed. Paris. 
© As Juvenal deſcribes Marius, Sat. 1. Ver. 47, 48, 49. 


Hic damnatus inani 
Fudicio, ce. 
Exul ab oftava Marius bibit & fruitur Diis 
Iratis — 


# vd. Cic. Orat pro Cæcina, c. 34. 


Hui Fubjeckion ceaſes. 
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were condemn'd to Capital Puniſhment, the Uſe 
of Fire and Vater within the Roman Dominions. 
Though it is to be confeſs'd, that when Banith- 
ment is inflicted, Care ſhould be taken that the 
Commonwealth may be ſecure from all Danger 
that may happen, by making the Perſon banith- 
ed an Enemy to it. For which Reaſon ſome 
Nations never punith with Banfbment; as the 
Turks and Moſcovites now, and formerly the Fetvs, 
tho” they might be rather ſuppoſed to have Re- 
gard to other Reaſons, viz. that they might not 
change their Religion. The Relegatio is a milder 
ſort of Puniſbment, by which the Criminal is not 
entirely diveſted of the Right of a Subject, but 
is only confined to inhabit within a particular 
Diſtrict, or elſe prohibited coming within a par- 
ticular Part of the Dominions. They that lay 
under this latter Penalty, were by the Romans 
en called / Interdidi/ Perſons interdicted *. 

ut to be baniſhed ſome particular Countries and 
People, may well enough be thought no Punifh- 
ment; as Diogenes ſaid, when onz told him that 
the Sinopenſes had condemn'd him to Baniſhment, 
And I have condemud them to flay where they 
are, | 

VIII. Again, a Man is forced, again}t his 
Will, to change his Commonwealth, when he is 


ſubdued and maſtered by a powerful Enemy, is 


forced to put himſelf under his Protection, and 
to ſubmit to his Authority as a Subject, whether 
at the ſame Time he be removed into another 
Country, or not. And this Method muft be al- 
lowed to be lawful, not only for particular Sub- 
jef#s to take, at leaſt for ſuch as are under none 
but the common Obligations of Sulijedlion; but 
alſo for entire Cities and Provinces, when the 
find no other Way left for their Safety and Pre- 
ſervation!. 

IX. Sometimes alſo it happens, that a Subject 
upon Iijury done by him to a foreign Cormmon= 
wealth, is by his own Sovereign deliverd up to 
the injured State, to prevent Mars that might 
otherwiſe follow upon his Account. Herodotus, 
in his Callicpe , gives us the Story of Timegi= 
nides and Attaginus to this Purpoſe, who had 
been. Authors of engaging the Thebans in an 
Alliance with the Per/ians. And here a Queſ- 
tion is moved, whether a Subject ſurrender'd by 
his own State or Commonwealth, but not ac- 
cepted by the other, continues a Member of that 
which was his own, or not?? P. Mutius was of 
Opinion that he did not ?, becauſe when a S- 
ject is deliver'd up by the publick Voice and 
Conſent of the People, he ſeems to be as much 

| ejected 


© b Oppian, Halieut. 1.1. ver. 274, &c, 


Contemns his Infamy, 


Can riſe at Twelve, and get him drunk e're Three; 
Enjoys his Exile, and's condemn'd in vain, 


V. Pohb. I. 6. c. 12. 


f Cic. pro domo ſua c. 29. Hoc jus à majoribus proditum, &c. c. 29. This is a Right we all received from our Anceſtors, That no 
Roman Citizen ſhould ever loſe that Privilege, but by his own Choice. . : 4 

4 Diodorns Siculus, 1.3. c. 5. mentions an Inſtitution of a quite contrary Nature among the £thioptans. Sal:uft. Bel] Catilin. c. o. Cæſar 
in his Oration to the Senate tells them, That there were Laws by which no Citizen's Life could be taken from him; but that aftee 
Condemnation he ſhould be permitted to go into Exile; and again afterward, Baniſhment was always alow'd the condemn'd Criminal, 


> Vid. Briſſon. Select. Antiq. 1.3. c. J. Anton. Matthæ. de Crimin. ad Tit. de Pæna, c. 1. §6, 10. 
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? Pag. 344. Ed. H. Steph, 


Vid. Grot. L. 2. c. 6. 55. 


Nd. D. L. o. t. 7. De Tegat. I. 17; 


ejeded out of the Commonwealth as he would 
be, had he been forbid the U/e of Fire and Ma- 
ter. And the ſame Queſtion was diſputed with 
great Heat in the Caſe of Manciuus who had 
been ſurrender d at Numantium, but not received. 
For when Mancinus afterwards offered to go in 
to take his Place in the Senate, Rutilius the 
Tribune of the Commons ws. him, and re- 
fuſed him Aamiſſion; telling him, that when the 
Pater Patratus, to releaſe the Commonwealth 
from the Obligations of the Treaty he had „gu d, 
ſurrender d him up to the Enemies of the Ro- 
man State, he then ceaſed to be a Roman Citi- 
zen. However, when the Caſe was debated and 
put to the Vote, the Majority declared in fa- 
your of him ; and among others for this Reaſon, 
That no Perſon could properly be ſaid to have 
been delivered, who was not accepted by the 
Party the Offer was made to. Now to me the 


State of the Controverſy ſeems to be this, 'The 


Commonwealth that ſuffer d the 1njury, hath a 
Right to proſecute the Subject of the foreign 
State with War. But by the Surrender of him 
he is entirely conſigned over to the injured Com- 
monwealth, and may be puniſhed as one of its 
own Subjects. And if he be received, the Com- 
. he was formerly a Member of, muſt 
be ſuppoſed to quit all Right to him; ſince by 
publick Conſent and Approbation, he is deli- 
vered up to the Authority of the foreign State. 
But if the injured Commonwealth refuſe the Of- 
fer, and decline the Acceptance of the ſurrender d 


® Cic. Orat. pro Cacina, c. 342 


874 How Subjection ceaſes. 


Perſon, the State that offered the Surren. 

diſpoſe of him as it pleaſes, and ma — 
ſolutely eject, or puniſh him according to the 
Demerits of his Crime. But if no Puniſhment 
happen to be inflicted on him, it is not to be ſu 
"eve that he hath loſt the Right of a SubjeR. 
For the Ad of Surrender is in itſelf only a Cider 
made to the foreign State of that Right, which 
every Commonwealth hath over its own Subjects, 
and not an utter Abdication and een of 
him. And therefore the Surrender doth not in 
itſelf deprive any Man of the Right of a Subject, 
unleſs it be declared by any particular Law in 
expreſs Words, that in a Concurrence of ſuch 
Circumſtances, the Perſon ſhall be ſuppoſed to 
have forfeited all Rights of a Subject. And Ci- 
cero is of the ſame Opinion. For, ſays he *, 


A Citizen that hath been deliver d by the Pater 


Patratus, if he is not accepted by the Ene r 
tains the 7 aud Privileges of a Citizes 4 
tire. But from what hath been ſaid it may be 
inferr'd, that if the Surrender is accepted, and 
afterward the Perſon that was given up ſhould 
happen by ſome Chance or other to return to his 
own Country again; he cannot be admitted as 
a Subject, but by a new Grant of Fayour *, For 
the Right of Poftliminium belongs only to Per- 
ſons forced to ſubmit to an Enemy's Power, con- 
trary to the Conſent and Approbation of their 
own Commonwealth; not to thoſe that are = 
luntariiy given up to foreign Authority by their 
own State. | 


bs vid. L. 49. t. 15. I. 4. D. de Captiv. & Poſtlim. &c. 
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CHAP. XII. 


Of the Changes and Diſſolution of the Commonwealth. 


The Cox r ENS of every Paragraph of the Twelfth Chapter. 


t. The People continue the ſame, tho the Form of 
the Commonwealth be changed. 

11. The Debts of the Commonwealth not diſcharged 
by a Change in the Form of it. | 

111. The Ads of an Uſurper, how far valid after 


his Government is expir'd. 


iv. What Place a Commonwealth may challenge | 
* 


after a Change in it. 


HANGES happen in the Commonwealth 
three Ways; Fir, it may be ſo changed 
as ſtill to continue the ſame ; ſecondly, it may 
be ſo changed as ſtill to continue, tho not the 
{ame it was before; thirdly, it may be ſo chan- 
ged as to be utterly deftroy'd. 'The firſt ſort of 
Change happens 7 the Form of the Common- 
wealth is changed ; as when a Monarchy changes 
into an Ariſtocracy, or an Ariftocracy or Demo- 
cracy change themſelves into a Monarchy *. For 
in either of theſe Changes the eſſential Form of 
Civil Government is ftill preſerved, only the ac- 
cidental Form which reſults from the proper Sub- 
je# of ſovereign Power is changed. So that 
the People are the ſame, whether the Government 
be Monarchical, Ariſtocratical, or Popular. Nay, 
tho” it ſhould happen, that a Tee eople ſhould 
in ſome War with a Sovereigu Prince, be reduced 
to ſo entire a Subjection, as to be made an Ac- 
ceſſion to his Patrimony, yet they do not ceaſe 
to be the /ame People as long as the Conqueror go- 
verns them as a diſtinct and ſeparate Kingdom, 
and does not annex them as a Province to ano- 
ther People. For ſince the People in a large 
Extent may be ſuppoſed to comprehend the ſo- 
vereigu Power, it is no material Difference, whe- 
ther the Prince exerciſes the Government over 
them in the moſt full and abſolute Manner, or 
not. For either Way he is Head of one and the 
fame Body. | | | 5 
II. From what hath been ſaid, the Queſtion pro- 


v. One Commonwealth may divide into more, 

vi. More may unite into one. | 

vii. The People, how eternal? Z | 

viiz. How the Materiale of the People may bs 
Aeſtroy d. 

1x. How the Formale. 


and that the Commonwealth can be obliged by its 
own Ads; that the Commonwealth is concern'd. 
only where the Advancement of the publick Good 
is conſiderd, and that where it is otherwiſe, the 
Right and Name of a Commonwealth is abuſed; 
and Force and Violence only have the Rule. 
But theſe Reaſons are certainly weak. For not 
to repeat what was faid before 3 concerning Y- 
rann); a diſtempered and diſordered Head is cer- 
5 a Head; and the Ads of an Head, though 
indiſpoſed, are look'd upon to be Ad, of the 
Commonwealth. And a Commonwealth muft not 


be denied a Being, becaufe it is in ſome Diſor- 


der: There was a Diſpute of this Nature for- 
merly among the Athenians which begun on this 
Occaſion: The Thirty that govern'd the Atbe- 
nian State, borrow'd Money of the Lacedemo- 
nians upon publick Faith; after the Athenians 
had ejected the Thirty, and recovered their Li- 
berty, the Lacedemonians demanded their Money 
of them; the Matter was debated at Athens, 
and it was reſolved that it was juſt, and for the 
Peace of the State, to pay it. Demoſthenes's O- 
pinion of the Caſe was , That the People choſe 
rather to pay the Money, than not make good their 
Articles of Agreement; and again (he fays) ſpeak- 
ing to the Athenians, Aud then you conſented to 
pay your Money to thoſe that had injured you, ra- 
ther than go back from any Part of your Articles. 
Nay, though a Commonwealth ſhould be reduced 


to a Province, and loſe the very Nature of a 


poſed by Ariſtotle * may be anſwered, Whether *Commonwealth, yet the Debts it has contracted 


if a COmmonwealth, from a Tyranny,or an Oligarchy, 
become a free Popular State, it be obliged * after 
ſuch a Change to obſerve the Treaties, Capitulations, 
Pa8a, Conventa, and other Ads, made during the 
Government of the Tyrant or Oligarchy © The Rea- 
ſons of the Negative are, that the A#s of a Tyrant 
or Oligarchy are not A#s of the Commonwealth, 


See Jſocrates in Areopag. 


are ſtill due. For Debts being founded in the 
Commonwealth, not preciſely as ſuch a Common- 
wealth, but as poſſeſſed of certain Goods, who- 
our is Maſter of thoſe, muſt take the Debts with 
them. 

III. But tho the Caſe ſeems to be beyond 
Diſpute, as to the Debts contracted for the Uſe. 


of 


Mr. BARE. NOTES on Chap. XII. 8. rr. 


+ Demoſthenes contra Leptin. The Author propos d this for two different Reaſons; and yet afterwards he reſutes it himſelt · but 23 
one ſingle Reaſon. Indeed there is but one with its Proof. For if the Commonwealth is not obliged to diſcharge the Debts, and ob- 
zerve the other Adts and Engagements of an abſolute Monarch, or of a ſmall Number of Men, who had Aer e e of the 

e bee! 


Government into their Hands; tis, according to them, þecauſe what was done is not look'd upon to hav 


done by ſuch a King, or 


by ſuch Magiſtrates. And the Reaſon why it is not look d upon as being done, is becauſe the Dominion of thoſe Men was not founded 
upon the public Good, but only upon the Superiority of their Force and Violence; and conſequently that it was not lawful; From whence 
they would infer, that the People ought not to ſtand to what they did in their Name, but without their Conſent. | 


See Grot. B. 2. c. 9. 8. 


2 Vid. Grot. abi ſupra. 3 In B. 7. c. 8. $3, 8. 
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of the Commonwealth, and ſuppoſed to continue Grotius anſwers , that a Commonwealth may 
upon the whole Body of it; yet whether all the challenge the ſame Place aſter ſuch a Change 
Ads of an Uſurper will fall under the like De- which it had by itſelf, or Repreſentative in any 
termination, when he is depoſed or cje#ed, is ſtill Aſſembly before. But to me it ſeems neceſſary 
a Queſtion. If an Uſurper indeed make a League to diſtinguith, whether, tor Example, the Prince 
with a foreign State for mutual Supplies of Aid that has obtain'd the Government of the People 
againſt fome common Enemy, and then either di- before free, continue in the Aſſembly or Syſlem 
vide the Booty of War with his Confederate, or he was before Member of: Or whether he di- 
ſell Part of it to him; the League, the Donation, vides from it, and enters upon a ſeparate Admi- 
and the dale, muſt continue in Force after the niſtration of his own Affairs. For in the fit 
Uſurper is depoſed. For the foreign Common- Caſc, without Diſpute he can have no Pretence 
wealth acquires a ſolid Right from ſuch 4s, to any other Place than what the free People were 
becauſe it agreed upon them with the Uſurper before contented with, notwithſtanding that 
2 as Head of his Commonwealth, and in Appear- Greatneſs and Majefly with which the Perſons 
: ance for its Intereſt and Advantage: And there of ſovereigu Princes are inveſted. And fo on the 
was. no Reaſon why the foreign Commonwealth other hand, a free People after Extirpation of 
ſhould concern itſelf what Jitle the Uſurper might Kkingly Government, may demand the fame Place 
have to his Government; ſuppoſing there be in any Common Aſſembly which was allow'd to h 
no other Fault in the Acts ſuppoſed. But their Princes before. But if the Prince or Peo- f 
then the Difficulty is, if any Uſurper by Op- pie ſeparate from their od 4ſjemblies or Syflem, : 
preſſion and Violence rifle his own Subjects of the Place that antiently belonged to them ought l 
their Goods and Fortunes, and fell them to e. to be no Prejudice to them, or be any Argument / 
c 
N 


reign States, whether upon Diſſolution of Gover n- for the Precedence of others that had formerly 
ment, they can demand them back again? Ba- that Privilege in the common Aſſembly, ſince all 
cler « thinks they may; and that if they that ſovereign Powers are naturally equal. 


T See Grot. B. 3 c. 9. . 4. 


r See Grot. ubi ſupra, F 10. 


bought them did it adviſedly and deliberately, V. Changes which ſo diſguiſe the Common- t 
they ought to acknowledge their Fault, and wealth, that it appears no longer the ſame, hap- a 
content to part with what they could neither pen generally theſe two Ways; either , when 0! 
buy, nor the other ſell, without Injuſtice. He one Commonwealth breaks into zwo, or more; or A 
adds, nay, though they knew nothing of the ſeconaly, when many diſtinct Commonywcalths * 
Caſe when they bought them. All which may unite into oe. The /ir/t may be the Effect cither 77 
perhaps appear reaſonable enough in Foro Cu. of mutual Conſent, or clic of Force of Mar ol 
tientie ; bit if we conſider the general Practice Different Commonwealths may be form'd out of 0 
of the World, I don't ſee how the Sufferers can one by common Conſent, by HE: out Colonies th 
recover what they have been thus deprived of. in the Manner uſual in O% Greece. For the th 
For as long as the U/urper continues his Oppreſ= Romans afterward (who are follow'd now by the  cO 
ions, he is look d upon to be an Enemy to the Nations of Europe) when they ſent a Colony a- Br 
Commonwealth, and the Soils he takes from his broad, continued it under the Juriſelickion of the Mme 
Subjects, when transferr d to foreign States, are Mother Commonwealth, or greater Country. But ſc 
retain'd with the ſame Pretences of Right as o- the Colonies planted by the Greeks, and, aftcr bu 
| ther Acquiſitions of War. But if the Uſurper's their Method, conſtituted particular Common thi 
1 Government has been confirmed by the Conſent ꝓwealths, were oblig'd only to pay a kind of De- IN 
of his Subjects, Foreigners may pretend Right to ference and dutiful Submiſſion to their Mother 
the Goods of his Subjects, as lawfully confiſca* Commonwealth . But however, a Colony ſettled mo 
ted. For as in other Caſes, Nations at Peace after this Form is not obliged to pay the Debts the 
with, and unconcern'd in the Wars of their contracted by the Mother Commonwealth, unleſs iro 
Neighbours, treat the Parties engaged with equal that Article was expreſly agreed upon when the ans 
Reſpect, attending only to the Event: So fo= Colony was ſettled. Becauſe all public Debts in whi 
reign States are not ſuppoſed to be concern d the laſt Reſort affect the Goods and Efz#s of the Pes 
what Meaſures their Neighbours take in their Commonwealth, which the Colony (tis ſuppoſed) Sul 
"Government at home. But the wnjuft Ads of hath no Share in. And tho' * that 
Uſurpers which are confin'd within the Common= in the Colony might perhaps br enjoy'd the — 
wealth, may, when their Government expires, be Benefit of thoſe Debrs, whiſc they were . Yea 
reſcinded and repeal'd by a /awfu Power, as far of the 0/4 Commonwealth; yet when the Mother ther 
as the Occaſions of the Commonwealth require. Commonwealth diſmiſſes them free, it ſeems to de- Ref 
And by the Ads is alſo meant, not only the clare that they ſhall not be liable to pay any ral | 

Laws - fon made, but all Grants and Alienations Thing _ that Account. But ORE upon a 
whatſoever, contrary to the Conſtitutions of the a ſtricter View, the Commonwealth is not really 24 
Commonwealth. | in itſelf changed upon the ſending out Colonies; that | 
IV. In the next Place, it is a common Queſ- neither doth it ceaſe to appear the ſame 5 but ther ; 
tion, What Place ought to be allowed Princes only as in a natural Generation, one Common- my 
that have raiſed themſelves to ſovereigy Power wealth gives Birth to another. But where a K- e B 
over People before free, and what to Fel People dom divides by common Conſent into two or more Trenc 
after Extirpation of kingly Government? To this diſtiuet Commonwealths, the publick Patrimony, "__ 
| | | | with this Li 

* Bcecler. Diſſert. de eo quod agit Civitas, I. . e. 9. 48. - 
© Vid. Fo * 22 ad Excerpt. Peireſc. p. 6, & - 4 bes de Cive, c. 9.58. ON 
Mr. BARB. NOTES ow F. 1, v. 
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ought to be equally ſhared among them. Tho 
indeed when ſuch Separations are made by mu- 
tual Agreement, there is commonly expreis Pro- 
viſion made for ſuch Caſes. 

VI. Another Change in the Commonwealth, 
and by which it ceaſcth to be the /ame, is where 
two People unite (not by way of Confederacy or 
Sulijection to one common Sovereign, but) in ſuch 
a manner that the 7wo States grow entirely into 
ove. In which Caſe Grotius thinks, that the 
Rights, which the particular Commonwealths 
that make the Union enjoy'd before, are not loſt, 
but communicated to the whole Body, as allo 
the Debts and Iucumbrauces, unleſs the contrary 
hath been particularly agreed upon . But it 
muſt be conſider' d, whether the 7wo or more 
People unite with Deſign to ere# a new Common- 
wealth, where all are to enjoy the ſame Rights; 
as ſuppoſe rwo diftind People ſubject to a Govern= 
ment of the Populace abolith their Form of Con- 
ſtitution, and unite into one Kingdom; or 77wo 
Kingdoms take away their fundamental Laws, 
diſplace the antient Line Royal, and ſet up a 
new Kingdom. By this Union "tis maniteſt, that 
their former Commonwealths are ſubverted, and 
a mew one erected upon their Ruins. But when 
oe Commonwealth unites with another, in ſuch 
Manner that one keeps its Government and States, 
and the Subjects of the other change their Cour 
try, and arc taken into the Rights and Privileges 
of the foreign Commonwealth, it is evident that. 
one is ſwallowed up and loſt in the other. But 
that which remains doth not ceaſe to be the /ame, 
though from ſuch an Acceſſion it receiveth a 
cConſiderable Increaſe in Strength and Power. 
But there are no Ways of aniting diſtinct Com- 
monwealths, ſo that each ſhall preſerve its own 
ſeparate Conftitutions, and be as it was before; 


but by ſtrict Alliance and Confederacy, which ra- 


ther gives Riſe to a Hſtem than a Commonwealth, 
properly ſo call'd. e 

II. The laſt Change, that by which the Com- 
monwealth entirely ceaſeth to be, happens when 
the People * are either iſſolbò d or de- 
firoy'd e. It is a common Saying, that Kings 
are mortal, but Commonwealths eternal. B 
which it is not meant, that it is impoſſible that a 
People ſhould ever be ſcatter'd or utterly extin- 
guithed by any Violence or fatal Period; but 
that they do not ſuffer ſuch Decays of Nature, 
as particular Men do, after a certain Courſe ot 
Years. For though Individuals change, yet 


there continues a conftant Succeſſion, either by 


Reſort from neighbouring States, or by the natu- 
ral Iſſues of Procreation at home. By a continual 


« Vid. Liv. I. 1. c. 52. init. 
Vide Lucianum, in amoribus, 


of the Commonwealth. 


with all the Debt3 and Incombrances upon them, 


077 
Courf&of* which Succeſſions the People always 
nen the ſame, and poſſeſs the ſume Rights and 

rivileges, tho particular Subjects are frequently 
changed *, as Virgil faith of his Bees; 


Ergo ipſas quamois anguſtus terminus ævi 
Excipiat (neque enim plus ſeptima ducitur eſtas) 
At genus immortale manet, multoſque per annos 


Stat fortuna domus, & avi numerantur avorum, 


'Tho'ſeven ſhort Springs conclude their vital Date, 

Yet by repeopling their decaying State, 

Their antient Stocks eternally remain, 

And in an endleſs Race their Childrens Children 
reign. 


Mr. Addliſon, 


The Senſe of tlie old Philoſophers upon the Di- 
ver/iry of Bodies will perhaps give us a clearer 
View of this Matter. And Plntarch tells us , 


that /ome Bodies (according to them) are coe 


pounded of Parts disjoir'd, as a Navy, an Army, 
and the like; others conſiſt of compadled Parts; 
as an Houſe, a Shit, &c. a third Sort are framed 
of united Parts, ſuch as are combin'd into one 
Nature, as every particular Animal 4 Which in 
other Words may be thus cxpreſs'd; a Body in 


general is a Thing contain'd by ſome Habitude, 


Coherence, or Tie, fo that it conftitute one. The 
Ligament or Tie, by which the Parts of a Body 
are join'd and united, is threefold; natural, arti- 


ficial, and moral. The natural Tie or Bond, is that 


by which natural Bodies arc contain'd ; the artif= 


_ficial, is that by which Things otherwiſe divided in 


Nature, are by human Induſtry brought to Unity 
and Community; and the moral Tie, laſtly, is that 
by which ſeveral Individuals are connected by hu- 
man Inſtitution, and ſuppoſed to make one Bo- 
dy. And this Body may indeed conſiſt of Beafts, 
as in a Flock or Herd: But here I ſuppoſe it to 
extend no further than to a Combination of a 
Number of Men. And from theſe different 
Modes of Union, reſult thoſe three Sorts of Bo- 
dies, the natural, artificial, and moral. All which 
are ſuppoſed to continue the /ame, as long as that 
Connection which at firſt join'd the Parts together, 
15 not all at once ditlolved and broken. And 
thus therefore a Man ſtill appears the ſame, tho 
innumerable little Particles of his Body perfpire 
and are conftantly ſupplicd with new, trom the 
Nutriment he takes in. And though ſome of 
the Antients thought Theſcus's Ship (about which 
oy had ſo many Diſputes) the /ame ; though 
in Tract of Time it went through ſo many Re- 
pong that hardly any Thing remain'd of the 
aterials it was firſt built with 7, Pliatarch 

| {ays 


p. 888. Ed. Amt. T. r. Nature, being ſenſible that we were all framed of periſhing Matter, and 


that Fate had given ſo ſhort a Period to every Man's Life, provided that the Loſs of one Man ſhould be repair'd by the Birth of ano- 
ther; and balanced the Number of them that died with a new Generation, that ſo by continued Succeſſions we might, in ſome Senſe, 


live to Immortality, Virg. Georg. 1.4. ver. 206, gc. 


Plutarch. conjug. Præcep. p. 142. F. 


d Vide L. 41. t. 3. 1. 30. D. de Uſurp. Uſucap. & L. 6. t. 1. I. 23. G. D. de rei vindicat. Seneca Epiſt, 102. 

e Brown. Relig, Med. $36. This very Body I carry about me came in at my Mouth, and all this Bulk of Fleſh lay once upon my 
Trencher; in fine, we devour our own ſelves. Seneca Epiſt. 58. Plut. de Ei apud Delph. Edit. Xyland. p. 392. A. B. Lucret. I. 3. 
ver. 860, &c. But this Paſſage muſt be cautionſly interpreted, that it may. not reach the Article of the Reſurrettion, FE 

f Plut. Theſeus. p. 10. C. Vid. L.s. t. 1. l. 76. D. de Judicits. Vid. L. 7. t. . I. ro. D. quibus modis Ulusfructus amittitur. Tho? 
this Law ſeems to be contrary to thoſe in L.. 46. t. 3. 1.98. F ult. D. de Solution, in l. 83. 5. Vid. Dionytium Halicarnatlozum, 1. 1, de Casa 


Romuli. Alex. 46 Alexandro, l. 3. 


c. 1. Mich. Piccardus ad Polit. Ariſtot. i. 3. c. 3. 


M.. Baxs, NOTES on ( vr, vrt. 


* Ubi ſupra, 6 . 7 Vid. Grotium, ubi ſupra, & 3. 


2 Tiber. apud Tacit. Annal. I. 3. c. F. 


1 


* 


878 Of the Changes aud Diſſolution, ; &c. Book, VIII 


ſays on this Subject , 4 Commonwealth is one 


entire Body, which comprebends a Number of Mem- ft 


bers, and reſembles the natural, that it neither 
loſeth its Nature by Succeſſion of Years, nor is it 
liable to change by Alteration of Time, but always 
preſerves the ſame Afﬀetions and Properties, that 
are agreeable to its Conſtitution, as long as it con- 
tinues united by common Ties and Obligations, and 
preſerves the Unity of a publick Body. He adds, 
that particular Men are more expoſed to the Inju- 
juries of Time, than Commonwealths ; for if a Man 
be abſent from his Friend but a few Years ; at his 
Return he diſcovers a Change in his Conſtitution 
and Face, and often ſuch Alterations in his Hu- 
mour and Behaviour, that he hardly knows him 
again. But if a Man after thirty Tears Abſence, 
come again into 3 Commonwealth, he not 
only finds the ſame Houſes and Buildings, but the 
ſame Inſtitutions, and the ſame Manners and Diſ 
poſitions in the People *, Tho” indeed it is im- 
ſible but in a long Courſe of Time, a Nation 
ould receive ſome Alterations, and not ee 
(Philo 


the ſame as to all Effects. Hobbes 


Prim. c. 11. G7.) chooſes to expreſs the ſame 


hing thus, When any Thing is denominated from 
ſuch à Form, which is the Principle of Motion in 


it, as long as that Principle remains, the Indivi- 
dual is the ſame. 

VIII. But notwithftanding the Truth of all 
this, it is poſſible for a Commonwealth to be ut- 
terly dJeftroyd ; and that either when the Mate- 
riale of the People, or whole Number of Subjecis, 
periſh or ſcatter, or when the moral Tie which 


Joins the People together is utterly broken and 


diſſolved; the Materiale or Body of the People 
periſhes, either when the Parts abſolutely neceſ- 
fary to the Subſiſtence of the Body are taken a- 
way, or when the Body itſelf is deſtroy d. Gro- 
tius 4 gives ſeveral Inſtances of Nations utterly 


 deflroy'd all at once, by pablick Fatalities. And 


here Enquiry may be made, whether if after ſuch 
a general Deſolation ſome weak Remainders are 
left that cannot be call'd a People, they may be 
ſuppoſed to retain the Rights of their antient 

ation 5 Grotius is of Opinion, l. ii. c. 9. 9 4. 
that the Propriety which the People had, as they 
were private Perſons, might ſtill ſubſiſt in their 
Remains, but that nothing belongs to them which 
agreed to the People as ſuch; that is, that they 


may claim Inheritance of the Poſſeſſions and $14. 
ance of thoſe that were once their Fellow Se 
jets, but have no Right to aſſume Sovereigu 
Power, or any of thoſe Rights that are the ne- 
ceſſary Conſcquents of it . But however, if the 
few that are left were reduced to ſo thin a Num- 
ber not by War, but ſome other caſu⁊al Misfor- 
tunes, and are able to defend themſelves againſt 
the Inva/ions of their Neighbours, till either by 
Supplies of their own Growth, or by Invitations 
to others to ſettle among them, they grow up 
again into a People, T fee no Reaſon wh they 
may not claim the Rights of the former Prop, f, 
Eſpecially ſince it has not yet been agreed what 
Number of Maſters of Families is neceſſary to 
make a People; and ſince when firſt Mankind 
divided into Nations, a very ſmall Number made 
a People. In 2 E Artaxerxes's fifty Sons arc 
call'd Tantus eopulus, and Niobe calls her fourtee; 
Children a People. Again a Multitude of Men 
of which a People conſiſts is broken and diſſol- 
ved, when not every particular Subject periſhes; 
but when upon Peſtilence, Diſcontent, or Sedi- 
tion, they voluntarily deſert and ſcatter elſewhere; 
or elſe are diſunited, and forcibly caried away, 
ſo that they can never meet or make Head again. 
And therefore it was Flattery rather than Truth, 
when the People of 1/1um boaſted, that they 
were Anceſtors to the Romans *, | 

IX. The Form or Species of the People is de- 
ſtroy d +, if either the whole or the perfect Commt- 
nity of Right be loſt. The Community of Rig hit 
and Government is entirely loſt, when the Subjes 
ſcatter different Ways, and ſettle in different 
Commonwealths, whether they retain per/dnal Li- 
berty, or are forced to ſubmit to a Condition of 
Slavery; the Story of Capua is an Example of 
this Nature . A perſeci Community of Right be- 
tween the Members of the /ame Commonwealth is 
loſt; when though the particular Subjects are 
allowed their perſoual Liberty, and are permitted 
to inhabit their own Citics, and live in their own 
Country, yet they are under the Government and 
Dominion of a foreign State. And ſuch a People 
are uſually ſaid to be reduced into the Form of 
a Province, But barely the changing Country, 
evacuatine Towns, demntoliſhing Forts, are not A. 
terations ſufficient to make a People ceaſe to be 
the ſame. 


* Plutarch. de ſera Num. Vindict. p. 555. B. C. Edit. ech. He alſo fays, p. 559. ibid. that a Commonwealth may be compared to 
an Animal, that does not become unlike itſelf, by the different Changes that happen to ir with Time, and which has different Apes, 
without ever changing for all that its Nature; but has always the ſam? eſſential Properties, and is anſwerable or commendable for every 
Thing it does or has done as ſuch, as long as the fame Ties and Compact, which unite it remain pure an] undiſturb'd; fo that to con- 
ceive a Commonwealth as different, only becauſe the Members that compos'd it are a new G-n-ration of People, is as if one Man 
were made ſeveral diſtinct Perſons, as being a Child, a Youth, and an old Man. 

5 Vid. Grot. 1. 2. c. 9. © Vid. Supra, 1.8. c. 3. $29. REN 

4 [,.2.c.9.$4. Vid J. 7. t. 4. I. 21. 31. D. quibus modis Uſusfruct. amitt. Cc. | 

e Vid. D. d. i. f Vid. Fuſtin. I. 5. c. 6. n. 5. | 4g L. 10. c. 1. n. 6. Ovid. Met. 1.6. ver. 197. | 

» Apuleius Apolog. Fiftcen Freemen make a People. Vid. L. 3: 1.4-1.7.$-2. D. quod cujuſcunque Univerſit. exc. Here the Title of 
a Community (a Corporation, not a Commonwealth) is ſaid to remain in oue Perſon, but that he is under a Neceſſity of taking in Aſs 


ciates in Time. | 
7 Vid. Buchanan. Rer. Scot. I. 4. fin. How the Scors were diſpers'd by Maximus juſt. l. 28. c. 1. G 31.c-8. 


Vid. Liv. I. 26. c. 16. 8 AP 67 


2 Grot. ubi ſupra, 5 6. 
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2, To. ii. 3. 10, 20. ii. 4. 13, 15, 19. His falſe Hy- 
potheſis upon the Original of Mankind, iv. 4. 8. The 
Meaning of the Law of Charondas, which he relates, 
vi... 7 | 
Dio Chryſoflom. ii. 3. 3, 12, 18, 20. His Definition of a 
State, vii. 2. 13. See his Defence in Mr, Barbeyrac's 
Notes, N. 1. ; 
Dio Caſſms, i. G. 12. ii. 2. 10. 
Diogenes Laertius, i. 5. 11. i. 8. 1. ii. 3. 1, 8, 10, 14. 


N | * | 
Dionyſius Halicarnaſſens, i. 5. 8. i. 6. 2, 10. 
F I | ; E. 1 ; 


Empiricus, Sextus, ii. 2. 10, ii. 3. 7. cenſured, ii. 8. 9. 

Epicfetus, i. 3. 7. ii. 3. 14. 

Euripides, Poet, i. 5. 10. i. 8.5. ii. 2. 2. ii. 3. 5, 9. 
ij. 4. 1, 4, 10, 11, viii. 6. 5. Hipp. vi. 1. 10. 

Euſebius, Eccl. Hiſt. de Præpar. Evang. ii. 3. 8. Eccl. 
Hiſt. ii. 4. 19. | | | 

Euſtratius upon Ariſt. a falſe Maxim which be advances 
concerning Adultery, i. 4. 9. i. 5. 13. 

Exodus, iii. 4. i. 1. 14. ii. 14. 16. ii. 5. 3. xxiii. 4. F. 16. 
The Reaſon of a Law concerning Things borrowed 
and loſt. v. 4.6. See Mr. Barbeyrac's Notes, N. 12. 


F. 155 


Fe lden, ad Grot. i. 6. 7. i. 7. 12. ii. 3. 3. | 


Filmer, Robert, cenſured concerning the Foundation of the 
Right of Propriety, iv. 4, 4. Concerning the Founda- 
tion of the Authority of Kings, vi. 2. 10. 

Florus, Lucius, it. 4. 19. ii. 5. 3. Oo 


8. 


Gaſſendus, Syntag. Epicu. i. 5. 13. ii. 3. 10. | 

Gramond Bartholomew, A Reflection upon a Maxim of 

_ that Hiſtorian, viii. 4. 21. | | 

Grafwinkel, Theodore, A Remark upon what he ſays con- 
cerning Natural Inſtinct, vi. 1. 3. | 

Grand, Le, i. 4. 2. i. 4. 7. 


Gronovius, Fohn Frederick, explains not right a Paſſage of 


Gronovius, v. 6. 2. about Princes are above the Laws, 
vii. 6: 3. Againſt the perpetual Superiority of the 


People over the Prince, i6. 5. Concerning Debts con- 


tracted by the Prince's Predeceſſor, vii. 7. 12. Con- 
cerning Diſputes about Succeſſion to the Throne, 16. 
15. Of the Power of a Governor of a Province, viii, 
6. 11. : 


_ Grotins, Hugh, cenſured for what he ſays conterning the 


Foundation of the Morality of human Actions, i. 2. 
6. Defended, ſee Mr. Barbeyrac's Notes on ii. 3. 4. 
2.4. The Application he makes of ſome Paſſages of 
Scripture, i. 2. 6. Defended, ſce Mr. Barbeyrac's Notes. 
An Examination of what he fays concerning Doubts in 
Matters ot Morality, i. 2. 9. Cenſured tor his Defini- 
tion of Law, i. 6.4. A Reflection upon what he ſays 
of the Sins of Infirmity, i. . 8. What he ſays concern- 
ing Doubts of Conſcience, i. 3. 8. Conceining his Divi- 

- ſion and Thoughts of Fuſtice, 1.7. 11. His talle Ap- 
plication of a Paſſage in Plutarch, ii. 3. 4. His Defini- 
tion of Natural Law, 16:4. An Examination of his O- 
pinion, 'That the Laws of Nature would take place, 
even. if there were no God, ib. 19. A Remark upon 
the Reaſon he gives of AMoſes's Law concerning Thieves, 
ii. 5. 18. What he ſays about the Lawtuinets of taking 
another Man's Goods in extream Neceſſity, ii. 6. 6. A 
falſe Application of a Maxim of the Civil Law, ibid. 
A Refutation of what he ſays concerning the Repara- 
tion that a Thief owes when the Thing ſtolen is quite 
loſt or periſh'd, iii. t. 11. An Examination of what 
he fays concerning the Right of paſſing through anotlier 
Man's G:ound, iu. 3. 5. Concerning Tranſportation of 
Merchandize, ib. 6. Concerning tore d Promiſes, iii. 
6. 12. A falſe Expiication of the Law of the Dgeſt. 
ib. 15. An Examination ot his Opinion concerning 
unlawful Promiſes, iti. 7. 8. An Explication of what 
he ſays concerning the Conditions annex'd toa Promiſe, 
ü. 8.4. A Reflection on what he 1ays concerning 
eee iv. 1. 13. Concerning his Reaton 
why one may ſpeak a falſe Thing to Chiluren, ib. 15. 
Why the Action of Rahas is commended in Scr ipture, 
16. 15. Ceniured for what he {ays about the Oath 
that Labau made to Jacob, iv, 2. 4. Delended, tee 
Mr. Barbeyrac's Notes, ib. n. 2. A Refutation of his 
Thoughts upon the Oath ot Zoſhua, 15. 7. Concern- 

ing the Obligation of an Oath, 16. 6. An Exami- 
nation of his Thoughts upon the Original of the Com- 
munity of Goods, iv. 4. 9. A Remark upon his 
Proof, that one may have a Propriety in a River, iv. 
A Paſſage ot Oovid is miſapplied by him, iv. 6, 

8. A Remark upon what he ſays of the Acquiſition of 
Propriety by the Right of the firſt Poſteflor, iv. 6. 14. 
An Obſervation ill founded upon one of the Roma: 
Laws concerning Acceſſions, iv. 7. 5. A falle Expli- 
cation of ſome Terms which concern the Mcafures of 
the Limits ot Lands, iv. 7. 11. An Examination of 

his Definition of a Will and Teſtament, iv. 10. 2. 
The Power of diſpoling of our Goods by Will is derived 

from the Law ot Nature, iv. 10. 4. An Examination 
of his Thoughts concerning the Foundation of Pre- 

ſeription, iv. 12. 8. A falſe Application of ſome Ex- 
amples to the Poſſeſſion of the Goods of another upon 
Credit, iv. 13. 4 A Reflection upon what he ſays of 
the Natural Meaſure of the Price ot Things, v. 1. 4. 
Examples of a mix'd Contract not rightiy apply'd, v. 
2. 10. Why the Seller ought to diſcover the Faults 
of the Thing ſold, v. 3. 3. Explication of what he 
ſays concerning Com miſſions, v. 4. 5. An Examination 
ot his Deciſion in caſe that two buy the fame Thing, 
v. 5.5. His Miſapplication of the Action of Foſeph 
the Patriarch, 16. 7. An Example from Strabo miſ- 
apply d, ibid. An Examination of what he ſays con- 
cerning one's Labour being ſerviceable to m ny at once, 
v. 6. 4. A Remark on his Thoughts upon ſury, v. 7. 
11. Of his Diſtinction of Things favourable and odions, 
v. 12. 12, 13, 6c. A Remark upon a Rule he gives in 
caſe two negative Laws claſh, ib. 23. An Examina- 
tion of what he ſays concerning the Diviſion of So- 
vereignty, Vii. 4. 14. That Princes are above the 
Law, vii. 6. 3. See Barbeyrac's Notes. u. 4. An Ex- 
amination of his Thoughts on the Authority of the 

Roman Dictators, ib. is. That the Chriſtian Reli- 

gion does not permit the Reſiſtance of the _ 
5 ower, 


Au INDEX of the Aurhonxs epIain d, &c. 


Power, vii. 8. 5. An Examination of what he ſays of 
J uſtice, ro which the Impoſition of Puniſhment be- 
ongs, viii. 3.5. A Reflection upon what he ſays of 
ſome Sins which ought not to be puniſh'd before a 
human Tribunal, 156. 14. A Reflection upon his ſaying 
that there is Room for Pardon even antecedently to the 
Penal Law, 16. 16. The Reaſons for granting Pardon, 
iv. 17. An Explication of his Maxim concerning the 

Succours that one ought to grant to an Ally, vui. 6. 
14. A Remark on what he ſays of thoſe to whom 
belongs the Booty taken from the Enemy, ib. 18. An 
Examination of what he ſays, that all Compacts made 
with an Enemy ought to be obſerved, viii. 7. 2. Cen- 
ſured for what he ſa) s concerning the Time that Truces 
are limited by, 16. 8. Acts of Hoſtility are unlawful 
during the Truce, i. 9. Concerning Men taken in the 
Enemy's Territories when the Truce expires, ib. 11. 
That tis unlawful for Subjects to depart in great Com- 

panies out of the Kingdom, viii. 11. 4. 

Gunther, Poet, i. 4.4. A Remark on what he fays of 
the Emperor Frederick Barberoſs, viii. 5.2. See Mr. Bar- 
beyrac's Notes. 


H. 


Herodotus, i. 4. 5. i. 5. 8. ii. 3. 9. ii. 4. 19. v. 1. 13. 

Heſ.0d, ii. 3. 2. Ii. . 3. | ; 

Hobbes, Thomas, cenſured for what he ſays concerning 
inanimate Beings, i. 1.12. A falſe Reaſon that he 


alledges, to prove that Morality and Polity are capable 


of Demonſtration, i. 2. 4. Cenſured for what he ſays 
of Liberty, i. 4. 2. and of the Nature of Good, ib. 4. 
and of the common Rule of Virtue and Vice, 1. 4. 6. 
A Reflection upon what he ſays of Counſels, i. 5. 14. 
i. 6. 1. 16. 2. Cenſured about the Foundation of the 
Obligation of natural Laws, 16. 4. and ii. 2. 20. and 
about the Foundation of the Sovereignty that God has 
over Men, i. 6. 10. An Examination of what he ſays 
of diſiributive Fuſlice, i. 7. 9. Of Fuſtice, Injuſtice, 


and Injury, ib. 12. His Compariſon bet wixt the State 


of Nature and that of a Society, ii. 2. 3. Of the Foun- 
dation of natural Law, ibid. and ii. 3. 16, . A 
Reſotation of his Principle, That the State of Nature is 
a State of War, ii. 2. 5. cc. What he ſays of Robbery 
authoriz d among the Antients, ib. 10, Cenſured a- 
bout the natural Equality of Men, iii. 2. 2. What he 
fays of Lots examin'd, iii. 2. 1. His faiſe Opinion of 
_ Atheiſm, iii. 4, 4. An Examination of his Opinion 
about the Nature of conveying a Right, iii. F. 2, 3. 
Fear of being deceiv'd does not juſtify the Non-Perfor- 
mance of a Contract, iii. 6, 9. Of the Validity of 
Promiſes and forc'd Contracts, 16. 13. Concerning his 
Maxim, That 'tis ſufficient for one to do all he can to 
keep his word. iii. 7. 4. Whether a Man can by Co- 
venant oblige himſelf to ſuffer ſuch Evils, as exceed 
the ordinary Strength of human Nature, 16. 5. His Diffe- 
rence between ſimple Pacts and Contracts, v. 2. 1. Of 
the Foundation of the Authority of Fathers and Mo- 
thers, vi. 2.2, 3. That a ſeparate. and independent 
Family is a State, vi. 2, 10. vi. 3.1. Of Slaves, vi. 


3 7.8. Of the Means of living {ſecurely in the State 


of Nature, vii. 1, 8. That there is no Covenant be- 
tween a Sovereign and his Subjects, vii. 2.9, Cc. 
That the Peop'e rule in every State, ib. 14. Of the 
Conſtitution of Democracy, vii. 5. 6. Of Ariſtoctacy, 
ib. 8. Of Criminals, who are executed without the 
ordinary Courſe of judicial Proceedings, vii. 6. 12. 
That Sovereignty is abſolute, 16. 13. Ot Kingdoms 


_ eſtabliſh'd by a free Conſent of the People, 16. 17. 


Concerning Interregnums, vii. 7. 9. Of the Succefſion' 
of heredirary Kingdoms, ib. 11. That Frugality is not 


a Virtue in Princes, vii, 9. 10. That Civil Laws ought 


not to be contrary to natural Laws, viii. 1. 2. That 
the Precepts of the Decalogue are Civil Laws, 16. 4. 
There was not juſt or unjuſt before the Civil Govern- 
ment, 16. 5. Of the Foundation of that Power that 
Sovereigns have over the Lives of their Subjects, viii. 
3. 1. Of the Definition of Pain, ib. 7. Of Crimi- 
nals guilty of High- Treaſon, 16. 33. Of Duelling, 
viii. 4. 8. Ot the Foundation of Honour, ib. 13. Ot 
the Fables of the Heathen Poets, 16. The Right that So- 
vereigns have to the Goods of their Subjects, viii. 5. 1. 


Homerus, Poet, A Remark upon a Reflection that he 
makes of Hector, iv. 2. 14. Whether Money was us d 
in the Time of the Trojan War, v. 5. 1. See Mr. Bar- 
beyrac's Notes. | ; 
Horace, Poet, i. 4. 5.1. 8. 5. ii. 2. 2. ib. 1. 6. ii. 3. 10. 
ii. 4. 9, 10,15, 1. ii. 7. 1 | 
Hornius, Fohn Frederick, the falſe Reaſon he makes uſe 
f to prove that ſome Societies are called Simple, vi. 
1. 1. Of the Foundation of the Authority that a Huſ- 
band has over his Wife, 16. 1. 12, c. How Civil 
Societies are form d, viii. 1. 1. Ot the Original of 
Sovereignty, vii. 3. 3. His Opinion of free States 
cenſur d, vii. 5. 5. Of Conqueſts, vii. 7. 3, 4. 


* 
Famblicus, protrept. ii. 1. 6. ii. 3. 15, 18. Explain d, 


ib. 20. 

Foſeplus, Fewiſh Hiſt. cenſur d about Cain, iv. 4. 6. 

Zoſhua, his Book, in Chap. ix. of his Oath to the Gi- 
beonites, iv. 2. 7. 

Tfocrates ad Dem. i. 4. 8. iv. 2. 2. Ad Nicocl. iv. t. 1. 
vi. 1. 19. vii. 9. 2, 4, 5, 8. Nicocles, vii. 5. 22. 
Paneg. iii. 2. 8. iv. 5. 8. Explain'd and defended, 
vii. 2. 13. See Mr. Barbeyrac's Notes, viii. 9. 3, 4. 
Ad Phil. ii. 3. 7. viii. 6. 4. 16. 9. 5. ib. 11. 6. Archid. 
i. 3. 7. viii. 4. 12. ib. 9. F. Arxeop. 1. 7, 11. ii. 3, 
Io. 16. 4. 15. v. 9. 1. vii. 2. 13. 16. 9. 4. viii. 4. 5. 
ib. 12. 2. De Pace, vii. 1. 2 16. 5. 11. Hel. ii. 4. 
13. Buſir. ii. 4. 17. An unfit Epithet apply d to 
Nile, iv. 5. 7. viii. 4. 12. Ot Nobility, 16. £ 25. 
viii. 3. 17. 16. 4. 14. and 5, 6. Panath. Of the Tri- 
ballians, ii. 2. 10. The Perſians Hatred of the Greeks, 
iii. 2. 8. iv. 1. 13. vii.9.5, 11. viii. 1. 3. 16. 11. 6. 
De Parm. ii. . 3. viii. 3. 10, 27. Trafez, v. 13. 9. 
Adv. Call. i. 6. 2. ii. 5. 2. iii. 4. I. viii. 4, 7. gin. 
iv. 11. 18+ 

Fuxenal, a Thought of that Poet concerning Nobility, 
taken from Salluſt. viii. 4. 31. Sce Mr. Barbeprac's 
Notes. 


L. 


Lactantius, ii. 3. 1. ib. 4. 18. ii. 4. 19. Concerni 
Self- Defence, ii. 5. 14. His falſe Explication of a Pat 
ſage in Virgil, iv. 4. 8. EE 

Laertius, Diogenes. i. F. 11. i. 7. 13. i. 8. 1. ii. 3. 1. 
ib. 8. 10, 14. ii. 4. 4. 

Law, Roman, How Juſtice is defin'd by it, i. 7. 6. The 
Definition of natural Law, ii. 2.2. By the Delivery 
of the Deeds, the Creditor forgives the Debt, v. 11. 7: 
Concerning an Article of a Leaſe, is. A Limitation 
of that Maxim, That what is null in its Original, can- 
not be made valid by an After-Act. iii. 6. 14. An 
Explication of a Law concerning ſimple Promiſes, 
iii. 6. 15, Of another which relates to Strumpets, 
iii 7. 9. Of the Law that permits the ſwearing a- 
gainſt a Woman, that ſhe is not with Child, iv. 2. 2. 
A Remark upon the Inſtitution of the Emperor Fre- 
derick, concerning the Oaths of Children in their Mi- 
nority, iv. 2.11. Pigeons and Peacocks are falſely rec- 
kon'd amongſt thoſe Fowls which are term'd wild, 
iv. 6. 5. A Remark on what they {ay of wild Beaſts 
which recover their natural Liberty, 75.1. 12. A De- 
fence of that Maxim, That Plants go with the Soil, 
iv. 7. 5. About Paper and Parchment, i6. ſ. 7. Con- 
cerning Specification, or turning a Thing into a new 
Form or Shape, i6. f. 10. Ditputes about Poſſeſſion, 

iv. 9. 7. Of the Definition of Preſcription, iv. 12, 
2. Of the Diviſion of Conventions and Contracts, 
v. 2. 2, 3. An Examination of a Law, which pre- 

ſcribes what Damage is ſufficient to make void a Con- 
tract, v. 3. 9. Of another Law which permits one 
Man to over-reach another, ib. ſ. 10. A Defence of 
that Law, which concerns Judges whoſe Opinions are 
different, vii. 2. 18. A Remark upon a Diviſion of 
Obligations, viii. 3.5. Examples of an unjuſt Partia- 
lity in puniſhing Crimes, ib. I. 27. A Reflection on 
what the Civil Law faith concerning the If of the 
Fact, viii. 4. 7. þ 8 
e i. 3. 15. i. 5. 14. i. 6. 14. i. 7. 2. ii. 1. 6. ii. 3. 
IF, 18. u. 4. 7. U. 5. 2, 12. 
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An INDEX of the Aurhons explain'd &c. 


| Lipfus, Fuſtus, a falſe Maxim in Politicks that he ad- 


Vances, iv. 1. 19. : 5 
Livy, Titus, i. 2. 4. i. 4. 10. i. F. 9. i. 6. 10, 14. i. 7. 4. 
A Paſſage explain d, viii. 9. 2 13 

Tucian's Dialog. i. 4. 3. i. 5. 14. li. 3. 18. ii. 4. 3» 13. 
In conviv. ii. 4. 13 . il. 5. 3 
Lucretius, Poet, ii. 2. 2. 11: 3. 10. ii. 4. 9. 


See Mr. Barbeyracs Notes. 
© Martheus, Anton. A Refutation of what he ſays of Men 
reduced to extream Neceſſity, 11. 6: 7. - Of Oaths ex- 
torted by unjuſt Fear, iv. 2. 8. Of Julius Caſar's Oath 
to the Pyrates, ibid. 


Milton, Fohn, an Examination of his Reaſons concerning 


Divorce, vi. 1. 24. 8 f 
Montaigne, Michael, i. 8. 5. ii. 3. 7, 8. ii. 4. 19. v. 4. 5. 
What he ſays of a Prince of Lithuania, viii. 4. 6. 


. 


Plato, Philoſopher, of his Community of Goods. iv. 
4. 7. And of Women, vi. 1.15. A Reflection on 
what he ſays of the Puniſhment of incorrigible Sin- 
ners, viii. 3. 10. i. 2. 6. i. 3. 8. i. 4. 3, J. 8, 13» 14- 
i. 6. 10. ii. 3. 2. His Opinion of the State of Nature, 
il. 2. 3. ii. 3. 1. 16. 7. li. 4. 13, 19. ii. F. 14. 
Plutarcbus, his Opinion of Providence, i. 6. 13, 17. 
i. 7. 10. ii. 1. 8. ii. 2. 2, 10. ii. 3. 3. #6. 10. Explain'd, 
ib. 20. il. 4. 7, 13, 14. ii. 5. 2. What he ſays of Civil 
Society, vii. 1. 11. Falſe Hiſtory concerning the Pa- 
tricians, viii. + 28. by Pages ; 
Pliny, Sen. i. 4. 8. ii. 1. 6, 8. ii. 3. 14. ii. 4. 13, 1, 17- 
35 thoſe — invented the Cuſſom of making Slaves, 
Fi. 3.5: Of the Original of Alliances, viii. 9. l. 


Q. 


2 an, a Reflection on -a Paſſage of his concerning 
jr moron Criminals, iv. 1. 21. His Opinion about 
reſtoring a Charge, v. 4. 7. Of Puniſhment, viii. 3. 4. 


R. ; 


Roy, Hugh de, an Examination of the Principles, on which 
- "he founds the Right of Preſcription, iv. 12. 6. 


8. 


Samuel, firſt Book of, an Explication of a Place of this 
© Book, vii. 6. 9. 
Sanderſon, Robert, a Remark upon what he fays of Oaths, 


iv. 2. 2. 


Sharrock, Robert, a Remark upon what he ſays of this 
Rule, Quod tibi fieri non vis, &c. ii. 3s 13. 


| A Reflec- 
tion on what he ſays againſt Pyrrho's Sect, v. 12. 19. 


Selden, Fohn, that Slaughters committed in War are a 
Sort of Puniſhments, viii. 3. 4. 0a 
Seneca, Philoſ. a falſe Opinion of his concerning Con- 
tract, and Bonds of Obligation, iii. 6 16, About Par- 
don, viii. 3. 17. Of Communion, iv. 4. 2 

Sidney, Algernoon, a general Remark upon his Book of 
Government, vi. 2. 10. See Mr. Barbeyrac's Notes, 
N. 2. A Reflection upon what he fays of a Thought 

; Fr 3 6. 5. | 

Sophocles, Tragced. A Pa of that Author explain'd, 
ii. 4, 6. See Mr. Ava Þ Notes, N. 6. P 

Spinoſa, Benedict. a Remark upon what he fays of the 
Foundation of natural Law, ii. 2. 3. Of Atheiſts, 

ho & 3 

Strabo, Hiſtor. commended, iv. 1. 15. A Paſſage of that 
Author explain'd, y. 2. 3. ; | 


/ ik | 
Tacitus, Cornelius, a Remark upon a Paſſage of that Hi. 


torian, iv. 11. 18, 
Terence, Comced. a 1ght of that Poet explain d and 


defended, viii, 3. 20. See Mr. Barbeyrac's Notes, N. 4. 
v. | 


palerius Maximus, i. J. 14. i. 6. 17.1.7. 4. ii. 3. 7. il. 
4. 19. ü. . 15, A Paſſage explain d, iii. 1. 6. 


| Vaſquez, an impious Maxim of that Caſuiſt, ii. 3.4. A 


Reflection on what he ſays of Penal Laws, viii. 3. 5. 
Velthuyſen, Lambert, an Examination of what he fays of 
Moral Cauſes, i. 5.3. Of his fundamental Principle 
of Natural Law, ii. 3. 6, 12. His Opinion of Shame, 
vi. 1. 30. | 
hi 0a en de, an Examination of what he ſays in 
avour of the Spaniards, iii 3. 9. Concerning the Li- 
* — of Gone merce, rene q 
irgil, an Expoſition of a Pa in that Poet againſt 
Lactantius, iv. 4. 8. | . 


2. 


Ziegler, Gaſpard, confounds two ſorts of moral Certainty, 
i. 2. 11. A Remark upon what he ſays of the Obliga- 
tion of repairing a Damage, iii. 1. 4. Concerning t 
Gain that a Man makes, 16. f 7. Of ſecuring the legi- 

timate Children from any Damage by an adulterous Of. 
{pring, ib. . 9g. Of a Contradiction attributed to Grotius, 
ui. 3. 6. Of negative and poſitive Communion, iv. 4. 
2. Of ——— of Propriety, ib. 1. 11. Of the Pro- 
ety in wild Beaſts taken as Game, iv. 6. 7. Of wild 
caſts which return to their firſt Owner, 16. ſ. 12. A 
falſe Application of a Law ot the Digeſt, iv. 13. 5. A Re- 
flection ill founded on a Diſtinction of Grotius, concern- 
ing Paternal Power, vi. 2. 7. | | 
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| Moſt Material THINGS 


Which are Mention?d or Explain'd in the 


7 E 4+ af 


A. 


Fandom d, how a Thing abandou'd may return 
do its firſt Proprietor, iv. 6. 12. 

=> Abdication, what it is, 16. 11. 11. 

Bol Abraham, whether Abraham acted prudently 
in calling Sarah his Siſter, iv. 1. 17. 

Abſent, abſent Members, when not to be conſider d in 
Aſſemblies, vii. 2. 19. 

Abſurdities, to avoid them general Terms are to be re- 
ſtrain'd, v. 12. 19. 

Acceptance, it is neceſſary to make Promiſes irrevocable, 
iii. 6 15. Whether a third Perſon may accept in our 
Behalf a Promiſe made to us by another, ib. 9. 5. 

Acceſſions, what they are, iv. 7- 1. Rules to determine 
to whom they belong, ib. 2, Gc. When a Prince out 
of his own Income may make an Acceſſion to his own 
Patrimony, viii. 5. 8. i 

Account, how many Ways one gives an Account of his 

Conduct, vii. 6. 2. | 
\ Accuſations, unjuſt are diſadvantageous to the Perſons ac · 
cus'd, viii. 4. 7. None would be innocent, if it were 
enough to bring an Accuſation againſt a Man. ib. 

* why he ought to lay open all the paſt Actions 
of the Delinquent, 16. 3. 22. 

Accuſed, whether the Perſon accuſed may innocently 

deny the Fact with which he is charg'd, vi. 1. 20, 
An Agreement with the Accuſer is ſuppoſed a Con- 
ſeſſion of the Crime, viii. 4. 7. Why the Perſon 
accuſed may appeal to his paſt Conduct, ibid. 3. 22. A 
Man does not become infamous by being barely accuſed, 
ibid. 4+ 7 : 

Acquittance or Diſcharge, what it is, v. It. 7. 

Acquiſition, originary, iv. 6. t. Derivative, and the Sorts 
of it, ibid. 10. 1. Natural and Civil, id. 6. 11. 

48, how far thoſe who concurr'd in the ſame Ad of 
Damage, are all reſponſible for it, iii. 1.5. There are 
dividual and individual Acts, ibid. 
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Actors upon the Stage, they had a Mark of Infamy la 


upon them by the Roman Laws, viii. 4. 6. 


Action, in what Caſes one Man may be anſwerable for 


the Actions of another, i. 5.14. Becauſe an Ackion is 
advantageous or hurtful, it does not follow that *tis 
morally good or evil, ibid. 2. 6, Good Actions are the 
ſureſt Foundations of Glory, viii. 4. 12. In what 
Senſe human Actions are indifferent in themſelves, i. 
2.6. Actions pure and mix'd, what they are, i6. 7. 7. 
When a Man is ſaid to be compelled to act, 16. 4. 10. 
Mix'd Actions, ibid. ſ. 9. Actions, which make a Part or 
no Part of Commerce, ibid. 7. 7. What it is that ſets 
a greater Value upon thoſe, that make a Part of Com- 
merce, v. 1. 6. What a moral Action is, i. 5. 1. What 
is the Matter of it, ibid. ſ. 2. The Form of it, ib. ſ. 7. 
It has the Nature of a poſitive Form, ib. ſ. 4, How 
its Effects are diſſolved and extinguiſh'd, i5. 9. 6. How 
many different Qualities it can have, ibid. 7. 1. Its 


Quantity or abſolute Eſtimate, ibid. 8. 1. Its Relative 


161d. ſ. 7. What moral Action is perfect in its Kind, 
ibid. . 4. What is meritorious, 15. 9. 5. Aclions ne- 


ceſſary or indiſpenſible, and Jawful or allow'd, i6. 7. 2. 


Good or Evil, ib. ſ. 3. Indifferent, 16. ſ. 7. One good 
Action is not better than another, 16. 8. 1, Action: juſt, 
ibid. 7. 7. Unjuſt. 151d. 1.14. When it is not imputed 
to the immediate Performer of it, ibid. 5. 14. 


Action in Law, there are Actions wholly priviledg d by 


the Civil Law, v. 11.15. Actions after a conſtant Si- 
lence for thirty Years utterly drop, iv. 12. 2. A 
perſonal Action upon a Right to a Thing, 76. 9. 8. A 
real Action upon a Right to a Thing, id. Actions in 
fix d Forms of Procceding, v. 2. 7. Unſcaſonable 
Action, iii. 4. 5, Inſcripti maleficti, viii. 1. 1. In- 
ſtitoria, iii. 9.1. Exercitoria, ibid. De tigno juncto, 
iv. 7. 6. Noxalis & pauperiei, iii. 1. 6. Of Robbery, 
ibid. 1. 4. Action founded upon Commiſion, v. 4. 2. 
od juſſu, iii. 9. 1. Action of falſe Debt, iv. 9. 4. 
Of Things given upon a certain Cauſe, which Cauſed id 
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not follow, ibid. . 4. Actions whereby one may recover 
a Thing given, and when not, ibid. Action upon 
concealing the mans x of any Thing fold, gc. 
v. 3. 2. Of Condemnation, ib. 11. 15. Rerum amo- 
tarum, viii. 1. 3. Negotiorum geſſorum, iv. 13, 13. 
v. 4.1. . 
W he had the ſole Propriety of every Thing, while 
he was the only Man in the World, iv. 4. 11. Whe- 
ther his Poſterity are beholden to him for their Right 


to the Goods of this World, ibid. . 4. 11. Whether 
he gave Names to all Creatures agreeable to their Na- 


tures, ibid. t. 4. 


 Addiftio in diem, what it is, v. 5. 4+ 


Adoption, what it is, ib. 12. 11. An Adoptive Father 
ſhould be preferr d to a natural Father, and the Rea- 
{on of it, iv. 11. 13. 


Adpromiſſor, what it is in the Roman Law, v. 10.11. 


Advantage of another, how many Ways it may be pro- 
cured, iii. 3. 2. | 
Adventure, if one may adventure Money, iv. 7. 12. 
Advocate, he ought not to take Money of both Parties, 
v. 1. 5. He ought not voluntarily to undertake a 
bad Cauſe, iv. 1. 27. If he may uſe falſe Colours, 
or feigned Arguments to defend his Party, ibid. 
Adultery, what it is, i. 1. 6; viii. 1.3. A Juſt Cauſe 
of Divorce, vi. 1. 21. Whether the Husband, who 
lies with his own Wife, taking her for another's, 
commits Adultery, i. 3. 16, Whether the Adulterer 
ought to indemnify the Husband and his Children, iii. 
1. 9. ; 
Affairs, when one manages another's Affairs at his own 
Coſt and Charges, the other ought to requite the Pains, 
and refund the Charges, ibid. 6. 2. iv. 13. 13. 
Affaity, when it ceaſes, vi. 1. 36. What Degrees of 
Aue are forbid, ibid. ſ. 35. 3 
Age, its different Degrees, 1. 1. 10. What Age is ca- 
pable of meditating Guile, ibid. What is the Founda- 


tion of that Reſpect and Honour we pay to old Age, 


viii. 4. 12. 

1 he is not always the Aggreſſor, that firſt takes 
up Arms, ii. 5. 6. If one may always ſlay an unjuſt 
Aegreſſer, ii. 5. 1. and Set. 3. Or one that aſſaults 
another by Miſtake, ibid. 1.5. Or one that is more 
uſeful than the Perſon aſſaulted, ib. ſ. 14. Or who 
only would maim, not kill, i. ſ. 10. Or who makes 
an Attempt upon another's Honour, or Chaſtity, 1674. 
. 11. Or for giving a Box of the Ear, ibid 1.12. It 
the Aggreſſor who firſt gave the Injury, may fairly 
reliſt the other Man when he endeavours to revenge it, 
ibid. ſ. 19. 

Air, whether it may be appropriated, iv. 5. 2. 

Alienation, a Conſequence of full Property, ibid. 9. 1. 
Its neceſſary Conditions, ibid. {. 2. 3. Whether in 
the Alienation of Property, Delivery is requir'd, ibid. 
ſ. 5, &c. The Right of Alienation is not always join'd 
with a Right of Property, ibid. 4. 2. See Mr. Barbeyrac's 
Notes, u. 8. Alienation is either ſimple or conditio- 
nal, ibid. ſ. 4. Tf the Alienation of a Kingdom, or 
any Part of it is in the Power of the King, vill. 5.9. 


| Alliances, what they are, and of how many Sorts, viii. 


9. 1. They are made by both Parts in Proſpect of ſome 


Advantage, ib. {. 5. How they may be broke, 16. ſ. 11. 
Real and Perſonal Alliances, ib. ſ. 6. Rules to diſtin- - 


guiſh them, ib. ſ. 7. 8. Equal Alliances, and their 
different Sorts, 16. ſ. 3. Unequal Alliances, ib. ſ. 4. 
Alliances for the Eſtabliſhment of ſome Things, as far 
as they are due by a Right of Nature, ib. ſ. 2. and ii. 
3 I. 


Allies, if by Allies are meant ſuch only as were Allies, 


when the League was made, or ſuch as are afterwards 
taken into Alliance on either Side, viii. 9. 10. He that 
hath bound himſelf in an unequal Alliance with another, 
doth by that very Act acknowledge a Superiority of 
Worth and Dignity in the other, 16. 4. 15. Whether an 
unequal Ally does not thereby endanger his Sovereignty, 
ibid. 9. 4. Every Allyis to have his Shareof the Booty, 
16. 6.18. In what Caſes he is oblig d to aſſiſt his Allies, 


16. 6. 14. When two Parties, both Allies to a third, 


make War upon one another, which of them the third 
= ought to aſſiſt, 16. 9.5. When he may break his 
Alliance, ib, Suppoſe jt had been ſtipulated between 
two Allies, that one ſhould not paſs through the other's 


Territories with an Army, what is to be done; in point 
of Convenience, in Time of War, v. 12.4. 
Ambaſſies, Law of Ambaſſies, upon what founded, ii. 5 


23. i | 
Ambaſſador, his general Duties, vii. 8. 10, He is not re- 


ſponſible for what he fays by his Maſter's Order, i. 5. 

14. When he can return home of himſelf, v. 12. 20. 
When he may be look'd upon as à private Perſon, 
viii. 4. 21. Whether an Ambaſſador of a Republick 
_— to yield to that of a King, ib. j. 20. Whether Re- 
priſals may be made upon an Ambaſſador, ib. 6, 13. & 
16. 9. 12. Whether he is to enjoy the e, ng an 
Ambaſſador in a State whereof he was a Member, ibid. 
LE ' oh 

8 how they may be explain'd, v. 12. 5. 

Ambition, a general Evil, vii. 1. 7. That of Conque- 
_ does not make a War juſt and lawful, viii. 

Pe it ought to yield to Uſe, iv, 1. 4. 

Anceſtors, their Glory ſerves but to ſet in a clearer Light 
the Shame of their degenerate Poſterity, viii. 4. 31. 
Their Poſterity is frequently reſpected upon their Ac- 
count, ib. 3. 17. | 

Animals, to whom belong their Breed, iv. 7. 4. Tamed 
and wild, 16. 6. 5; Soctable Animals, vii. 1. 3. 

Antiquity alone hath no real Honour in it, viii. 4. 17. 

Apology, if thoſe who make an Apolegy for a bad Action 
are anſwerable for the Damage, iii. 1, 4. If one can 
make juſtly an Apology for the Crimes of his Prince, 
viii. 1. 7. 

Apprentice, if one may juſtly exact of every Apprentice ſo 
much as he alone ſhould pay, if none elſe were to be 
taught the ſame Thing, v. 6. 4. 

Approver, if he ought to be puniſh'd as much as the Au- 
thor of an evil Action, iii. 1. 4. | 

Arbitrators, who they are, v. 13. 3. How many Sorts 
there are of them, ib. {.5. The Duties of an Arbitra- 
tor, ib. . 4. Whether there may be any Meeting be- 
twixt the Arbitrator and the Parties concern'd, ib. It one 
is oblig'd to acquieſce in his Determination, juſt or 
not, ib. What Perſons ought not to be Arbitrators, ib. 
After what Manner he ought to execute his Sentence. 
ib. 1. 10. Of referring a Matter to his Judgment, v. 


13. 3. | 
age. what it is, vii. 5. 3. How it is formed, 15. 


Arms, what we underſtand by that Word in Treaties, v. 
7. 


Army, what is underſtood by it, v. 12. 4. If one ſhould 


give Paſſage thiough his Country to a ſtrange Army, 
ili. 3. 5. 

Coats of Arms, their Uſe and Antiquity, viii. 4. 30. 

Arts, Men are intirely inſtructed in ſuch Arts as are moſt 
neceſlary for Life, ii. 2. 4. | 

Articles, the particular Articles of a Contract are as ſo ma- 
ny Conditions, iii. 8. 8. 

Aſcendants, they ſucceed upon Failure of Iſſue in the 
Deſcendants, iv. 11. 13, 

Aſs, the Deciſion of a pleaſant Diſpute about the Shadow 
of an Aſs, v. 1. 5. | 

Aſſaſſmes are infamous, viii. 4.5. If one may make uſe 
of them againſt an Enemy, ib. 6. 16. They cannot de- 
mand their Reward, nor be compell'd to commir that 
Murder they were engag'd in, iii. 7. 7. Whether the 
Man that only makes an Attempt to kill another, ought 
to be puniſh'd with Death, viii. 3. 23. 

Aſſembly, how many Perſons it ought to conſiſt of, vii. 
27 19. 

Aſociates or Partners, their mutual Offices, v. 8. 4. If 
one Aſſociate is reſponſible to the reſt for the Loſſes oc- 
caſion d by him, ib. He ought to have a Part of the Profit, 
that partakes of the Loſs, 16. ſ. 3. 

Aſſurance, a Contract of Aſſurance, vii. 9. 8. | 

Aſſylums, or Places of Refuge, why they were eftabliſh'd 
under the old Law, ii. 5. 15. It thoſe who fled thither 
were not liable to repair the Damage, iii. 1. 7. 

Aſtrology, it is contrary to Religion and Morality, ii. 


4. 4. | 
Atheiſts, how many ſorts there are of them, iii. 4. 4. If 
they have any true Idea of Duty, Right, and Obliga- 
tion, ii. 4. 3. If they ought to be tolerated, vii. 4. 2. 
If one may juſtly puniſh them for their Infidelity, iii. 
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4. 4. It one may place any Truſt in them, ib. 6. 9. If 
a Society of Atheiſts would not be more corrupted than 
thoſe which keep the fundamental Principles of Re- 
ligion, though mix d with Error and even Idolatry, ii. 


- $4 | 34 | 

Ali it wholly deſtroys all natural Obligation, iii. 
4. 4. It is not a ſimple Fault of Imprudence or Igno- 
rance, ibid. | | 

Auction, publick, what it is, v. 5.6. The Law of this 
ſort of Sale, v. 1. 10. | | 

Avocatory Commands, what they are, and of what Force, 
e 3+: ES 

Authority, Sik it is, viii. 4. 12. How it may be the 
Principal Cauſe of moral Actiors, i. 5. 14. The Au- 
thority of Maſters is a Hindrance to the Diſcove- 
ry of Truth, ii. 4. 13. See Mr. Barbeyrac's Notes, 
n. 11. 


B. 


Bail, See Surety. | . 

Bailiffs, why their Office is accounted diſhonourable in 

many Places, viii. 4. 6. | 

Bariſhment, whether it is lawful or not, viii. 11. 7. He 
that is condemn'd to it, ceaſes to be a Member of the 

State, id. | . 


Barbary, Part of Africa, if the People of it ought to be 


look'd upon as wholly infamous, viii. 4. 5. | 
Barrenneſs, it is not a ſufficient Cauſe for breaking Mar- 
riage, vi. 1, 21. 5 
Baſtards, they are as near related to their Parents as le- 
gitimate Children, iv. 11. 6. Maintenance is due to 
them, 16. They may ſhare with the Legitimate, it 
their Parents die inteſtate, ib. How they are look d 
upon in many States, viii. 4- 6. Their Legitimation 
or Reſtitution in the Blood does not change the Nature 
of the Thing, but only produces certain morai Effects, 
ib. 26. | | | | 
Batchelor, if he is always free to remain ſo, vi. 1. 7. 
If the Civil Laws can oblige certain Perſons to it, 16. 
ſ. 8. | | | 
© Beaſts, wherein conſiſts their Liberty, ii. 1. 4. There 
are two Extreams to be avoided in Reaſoning upon 
the Springs of their Motions, i. 3. 1. Morality taken 
from their Example is not ſolid, ii. 3. 2. No Law 
common to them and Men, ib. ſ. 2. and iv. 3.5. If 
we may lawfully Kill and eat them, is. . 4, 5. We 
ought to ſpare thoſe which are {ſerviceable to us in 
our Husbandry, ib. ſ. 6. Why God forbid the Hraelites 
to eat ſome Beaſts, ib. ſ. 2. If the Owner of a Beaſt 
is reſponſible for the Damage it cauſes, iii. 1. 6. and 
iv. 3. F. When our Neighbour's Beaſt falls into a Ditch; 
we ought to help it out, though he is our Enemy, iii. 
Why the Law of Moſes order'd the Beaſ# to be 
{lain with the Man that had abuſed it in an unlawful 


Way, ii. 3. 3. Wild Beaſts of a Park or Foreſt, to 


whom they belong, iv. 6. 11. How they may be re- 
ſtored to their firſt Owner, ib. . 12. If the Marks which 


one puts upon them is ſufficient to preſerve his Property 


in them, 16. How to take Poſſeſſion of a Herdof Cattle, 
iv. 9. 7. The Right of putting them to drink in a 

Neighbours Field, iv. 1. 12. 

Beatitude. See Felicity. 

Beauty, it is not a lawful Reaſon to pardon one convinc'd 
of a capital Crime, viii. 3. 17. Disfiguring the Face 

of a Virgin requires Compenſation, iii. 1. 8. | 

Bees, they are wild by Nature, iv. 6. 5. The Difference 
between their Communities and human Societies, vii. 
2.4. Whether that Man is guilty of Treſpaſs, who, 
by poiſoning the Flowers of his Garden, cauſes the 
Death of his Neighbour's Bees, iii. 1. 3. 

Beggars, the Profeſſion of luſty Beggars is ſhameful and 
highly blameable, ii. 4. 15. iii. 3. 2. Upon what 
Condition they ought to be regarded in States, where 

they are tolerated, viii. 4. 5. 

Being, what a Phyſical or Natural Being is, i. 1. 2. A 
Moral Being, ib. ſ. 2, 3. Whois the Author of Moral 
Beings, ib. Their Original and End, i6. ſ. 4. Their 
Effects and Virtue, 1b. Their different Sorts, 16. 1. 5. 
How they are deſtroy d. 16. ſ. 23. 

Benefactor, if in the Inheritance of an Inteſtate he ought 
to be prefer 'd to Parents, iv. 11. 16. 


Beneſice, when tis vacant, v. 12. 8. 


Beneficence, the Excellencies and Rules of that Virtue, 


iii. 3. 15. | (5 | 7 
Benefits, what they are, iii. 3.15. We ought not to be 
curious in enquiring into the Motives of it, iii. 3. 


16. It is not a Benefit to abſtain from doing us harm, 


i. 9. 4. Nor to bring one out of that Danger, into 
which he had brought him, iii. 3. 16. If tis of 
greater Worth from an Enemy than from a Friend, 
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Benevolence, it is moſt agreeable to human Nature, ii. 


Be 

Blank, what the Effect of Blank Papers. ſubſcribed, 
iii. 9. 2. What a Blank is, and how it is legitimate, 
v 


is Body conſiſts, ii. 4. 14. How many ſorts of Bodies 
there are, viii. 12. 7. 

Body of Men, Community, how it may be reduced to 
one only Perſon, vi. 2, 19. Men attribute to it diffe- 
rent Things which differently agree with it, viii. 3. 29. 
How it may be puniſh'd, ib. . 28. Crimes committed 
by a Body are eftac'd by length of Time, ib. 1.29. The 
different ſorts of ſubordinate Bodies of the ſame State, 
VL: 2435, 22 IS T 

Borrower, his Engagements, v. 4. 6. ib. 7. 1 e 

Booty, how a Man acquires the Propriety of the Booty, 
which he takes from an Enemy, iv. 6. 14. viii. 6. 17. 
To whoſe Profit it is, ib. 6. 18. To whom that which 

is retaken ought to be reſtor'd, ib. ſ.22 

Brothers, in what Order Brothers, both of the ſame Mo- 
ther (Uterins) as well of the fame Father as Mother, 
{ucceed an Inteſtate, iv. 11. 17. 

Buildings, whether they go along with the Ground, 
4 7. 6. The Right of raiſing a Building higher, i. 
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Buyer, whether one Man is oblig'd to buy the Commo- 
dities of another, iii. 3. 12. Obligations between the 
Buyer and the Seller, v. . 5. The Bayer ultimately 
reſolves upon the Price of any Commodity, 16. 6; 1. 

Wphoſo takes any Commodity without agreeing upon the 
Price, is ſuppos d to oblige himſelf to the common 
Price, ib. Whether the Want of any Commodity can 
juſtify the ſelling of it the dearer, ib. 1. 4. Whether the 
not wanting it can juſtify a Man's buying it too cheap, 
is. . 10. Whether the Buyer can innocently give for 
a Commodity leſs than the Price appointed by the 
Law, ib. 1.8. If two buy the ſame Commodity, how 
it is to be decided, ib. 5. 5. iv: 9. 8. See Mr. Bar- 
beyrac's Notes. 


C. 
Cabals ; See Fodliens, 


Calumniators, they cannot be too ſeverely punith', viii, 
478 Zo 27. | ; 


Capacity, the natural Capacity of commanding is not of 


itſelf a Title ſufficient to give us any Authority over 
thoſe _ are not in a Capacity of governing themſelves, 
lik a. .. . 

Captain, if a Captain of a Ship may blow up his Veſſel 
without being guilty of Self. murder, viii 2. 4. 

Cardinals, the vain Formality that Cardinals uſe in entering 
into the Conclave, iv. 2. 5. 

Care, three Degrees of it, i. 7. 16. 

Career, if one ought to give the Reward propos'd to 
thoſe that arrive at the ſame Time at the End of the 
Career, v. 12. 14. 

Carthage, how we ought to underſtand theſe Words of 
the Treaty concluded with the Romans, Carthage ſhall 
abide free, v. 12. 16. 

Cauſes, in what Senſe Natural Cauſes farniſh us with 
Matter for an Imputation, i. 5. 6. The invariable and 
inevitable Concatenation of Cauſes and Effects, is an 
Opinion contrary to Religion and Morality, ii. 
4- 4. Moral Cauſes, i. 5. 3. The Principal Cauſe, 
Subaltern Cauſe, and Collateral Cauſe of an Action, 
i. 5.14. Cauſe (in Matters of Law) what it is, v. 
243% | | | 

Certainty, moral, there are two forts of it, i. 2,11, 

Charges, publick. See Employment. 


Chances 
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Body, in what the Care which every one ought to take of 


Au INDEX of the moft Material Things, &e. 


Chance, the Injury that is done by meer Chance, is not 
to be imputed, i. 5. F. iii. 1. 6. a 8 
hildren, if one may do a Child an Injury while he is 

yet in his Mother's Womb, i. 1. 7. Why they cor- 
rect Children, ib. 5.10. If a Child can have any 
Right or Property, iv. 4. 15. vi. 2. 8, If his Pro- 
ike are valid, iii. 6. 3. Why one ought to take 

great Care of hindering them from Lying, iv. 1. 7. 

How long they are incapable of contracting any valid 
Obligation, iii. 6.4. If it is lawtul to tell them any 
Thing that is falſe, iv. 1. 15. Whence comes the 
Eaſineſs that they have to diſcern Juſt from Unjuſt, 
ii. 3. 13. If one ought to put an Enemy's Children 
to Death, viii. 6. 7. A Child which is but conceiv'd, 
is regarded in many Matters of Law, as if he were 
A in the World. iv. 12. 10. The Rights which 
ought to paſs to a Child not yet born, but even con- 
ceiv d, 16. | 

Children, Sens or Daughters, what is meant by them in 

the Law, iv. rr. 6. One may make them periſh to 

. fave their Mother, but not kill or expoſe them, vi. 

2.6. To whom a Child that is expos'd belongs, iv. 
G. 14. vi. 2.3. If a Father may pretend to the Succeſ- 
fion of his Child, iv. 11. 13. Children do not always re- 
ſemble their Fathers, viii. 3. 33. ib. 4. 25. In vrhat their 
Dependence on their Parents conſiſts, and what is the 
Foundation of it, vi. 2. 1, &*c. If they may marry 
without the Conſent of their Parents, ib. ſ. 14. The 
Duties of emancipated Children, #6. ſ. 12. — — 
Children ought to be acknowledg'd ſuch by their Fa- 
thers, iv. 11. 10. They are referr'd to natural Chil- 
dren in Sueceſſions to an Inteſtate, ib. {. g. Children paſs 
before all other Relations, 16. ſ. 3. If they ought to 
inherit what is beyond their Nouriſhment, ib. f.7; If 
their Fathers and Mothers are indiſpenſibly oblig'd to 
nouriſh them, ib. ſ. 4. If they may be puniſhd for their 
Fathers Crimes, i. 9. 10. viii. 3. 33. 16. 4. 32. If tis 
properly a Puniſhment for them, to be excluded from 
the Inheritance, or have the Goods of their Fathers con- 
fiſcated, ib. 3. 31, & 32. How one imputes to them the 
or evil Actions of their Fathers, i. 9. 2. The Num- 
der of Children was (according to the Emperor Adrian) 
a good Reaſon for alleviating the Puniſhment of their 
Fathers, viii. 3. 17. | | 
Chriſtianity, the Precepts of Chriſtianity are not contrary 
to the juſt Defence of a Man's ſelf, ii. . 14. 
Citizen, What he properly is, vii. 2. 10. An Idea 
of a good Citizen, 16. 1. 4. viii. 6. 14. Their ge- 
neral and particular Duties, viii, 8. 10. A Citizen 
ought, notwithſtanding an Oath to the contrary, to diſ- 
cover the Plots that are contriv'd againſt the Prince or 
State, iv. 2. 9. If he ought to facrifice his Honour 
for the Good of the State or Sovereign, viii. 4. 10. If 
they have a Right of requiring Indemnity for the 
Loſſes they have ſuſtain d upon the publick Account, 
ib. 8. 3. What Rank Citizens of ſome States ought 
to hold amongſt thoſe of another, ib. 4. 24. If every 
done is a Debtor for the Sums borrow'd in the Name 
of the State, 16. 5. 11. If he may be deliver'd to any 


Foreign Power that demands him, ib. 2.5. If he 


may retire when he pleaſes, viii. 11. 2, 3, 4. If he 
may be baniſh'd without having merited it by ſome 
Crime, 16. ſ. 6, 7. If ſome Citizens aſſembled in ſo lit- 
tle a Number, that they cannot make up a Body of the 

State, preſerve the Privileges of the antient People, viii. 
12.8. See more under the Word Subjects. 

Civility, one ought not to puſh Civility too far, viii. 


„ | 
PERS the different Sorts of them, iii. 8. 1. What is 
the Effect of thoſe, where one declares that all poſterior 
Acts or Ordinances ſhall be null. i. 6. 6. What a com- 
miſſary Clauſe is, v. 5. 4. Vii. F. 17. 
Clemency, how many Parts it hath, viii. 8. 23. 
Cognati, who they are in the Roman Law, v. 12. 11. 
Choler, Anger, it ought to be repreſs d with a great deal 
of Care, ii. 4. 12. | 
Cellaterals, when they are call'd to Succeſſion, iv. 11. 
14, 17. h | 
Collegues, how many ſorts of Collegues there are, vii. 


4. 191 
Colontes, the Uſe and different ſorts of Colonies, viii. 11. 
6. & ib. 12, 5. If a Colony, which forms a new State, 


Combats, if ſingle Combats, or thoſe of an entire Arm 


ought to acquit the Debts of that from whence it pro- 

ceeds, ibid. ; 
made to decide a Difference, are legitimate, viii. 8. 5 
Thoſe who prais d themſelves for a Fight with Beaſts, 
were declar d infamous amongſt the Romans, vhi. 
4. 6: - | $1 8 

Commerce, the general Law eſtabliſh'd in Commerce, 
v. 3. 10. Thejuſt Bounds. of the Liberty of Commeree 
amongſt all People, iii. 3. 11, 12. iv.-5. 10; viii 5 
4. different Sorts of Alliances in Matters of Com- 
merce, ib. 9. 3. The Treaties of Commerce run upon a 
favourable Thing, ib. ſ. 7. ; p 

Commiſſion, the difterent Ways of giving a Commiſſion, 
v. 4.5. How one ought to execute it, 16. ſ. 2, 3. If 
it can be ſatisfy d by an Equivalent, ib. ſ. 7. He who 
gives a Commiſſion to commit a Crime, is as culpable 
as the Author of the Action, i. 5. 14. 

Common, how many Ways a Thing is ſaid to be common 
to many, iv. 4. 3. | | 

Community, how the primitive Community of Things hath 
been aboliſh'd, 16. 1. 6. How it was prejudicial to So- 
ciety, ib. . 7. How many ſorts of it one may con- 
ceive, 16. 1.2. . 

Compaſſion, it is an intereſted Settlement, iii. 3. 4. 

Compenſation, what it is, and in what Things it hath 
Place, v. 11.5, 6. 33 

Complements ought not to be taken at the End of a Letter 
as if they engag'd to any Thing, iii. 5. 10. 


Compulſion, theie are two ſorts of it, i. 3. 9. In what 
it differs from Obligation, i. 6. 5. iii. 4. 6. If it al- 


ways hinders one from having the Gujlt of an Action, 
to which he was forc'd, imputed to him, i. 5. 9. 

Conduct, how many Ways one may give an Account of his 
Conduct, vii. 6. 2. | 

Conconrſe, how in a Concourſe of many Perſons to the 
fame Action, every one is reſponſible, iii. 1. 5. 

Concubines, What is meant by Concubines, iv. 1.36. What 
Claim the Children of a Concubine have to the Succeſ- 
ſion of their Father, iv. 11. 9. {© 

Condition, what it is, iii. 8. 2, What are the Effects 
of it, ib. ſ. 2. If they have ſometimes relation to 
the preſent or Time paſt, 16. ſ. 3. Tacit Conditions, 
iii 6.2. & ib. 8. 1. Chargeable Conditions cannot 
be added to a Promiſe after the Moment it hath been 
offer d and notify d, ib. 9. 7. Conditions poſſible or im- 
poſſible, 16. 8. 4, 5. Conditions caſual, arbitrary, and 
mix'd, ib. ſ. 7. Conditions which include ſomething 
unlawful, 16. ſ. 5. A Condition is held for accom- 
pres when the one Party hinders the Execution of 
it, 16, | 

Conditions, Eſtate of Life, the Difference of Condi- 
tion does not make one Man more honeſt than an- 
other, vii. 4. 3. Whence it comes to pals, that cer- 
tain Conditions paſs for diſhonourable, although they 
do not of themſelves include any Thing vicious, 16. 
ſ. 6. One ought to be content with his Condition, ii. 


4. 9. 

Confederation, a perpetual Confederation is the moſt ſtrict 
of all Leagues, viii. 9. 6. 

Confederate Powers, how one ought to regulate the Order 
of Ranks and Precedency amongſt many confederate 
Powers, 16. 4. 22. 

Conſequences, the neceſſary Conſequences of an Action 
entering in the Eſtimaticn of Damage, iii 1. 3. The 
Conſequence of a Crime render it more grievous and 
worthy of greater Puniſhmenr, viii. 3. 18. 

Confidence or Truſt, what a Contract of Confidence, or 
Truſt is, v. 10. 8. One ought not to make it ro evade 
the Force of the Law, 16. 

Confiſcation, to whom the Right of Confiſcation belongs, 
vill. 5. 11, 

Confuſion, what it is, in the Style of the Law, v. 
11. 14. 

Conjectures, the Uſes of them for the Interpretation of 
Things, 16. 12. 5, Cc. 

Conjunctions, thoſe which are againſt Nature, are unlaw- 
ful, as well as confus'd Conjunctions, vi. 1. 4, 5. 

Conquerors, they have no Right over thoſe who have been 
their Companions in their Conqueſts, viii. 6. 21. 

Congqueſts, the Foundation of the Right of Congueſts, ib. 
Juſt Conqueſts, vii. 7. 3. Unjuſt, 16. ſ. 4. 

Con- 
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Conſanguinity, what Degrees of it are forbid, and why, 

. 3h &. 345 34» | | 

ins — it is, and the different Actions of it, i. 
3. 4. Different Sorts of it, ib. ſ. 5, H. The Rules 

which it ought to follow, 16. Its Sentiments are not a 
Bridle ſufficient to reſtrain the Malice of all Men, vii. 

. | 

Conſent, the Conditions that are eſſential to every true 
Conſent, iii. 6. 3. The Signs of Conſent, ib. ſ. 16. Con- 
ue is the Foundation of every Obligation impos'd by 

romiſe or Conventions, ibid. ſ. 1. Expreſs and tacit 

e ans ib. \ 2. If it is neceſſary to ſuppoſe a preſum'd 
or feign'd Conſent, as the Roman Lawyers do, ib. 1.2. 

Conſent, an Agreement of many Perſons to acknowledge 
the ſame Thing; it the Conſent of the People is the 
Foundation of natural Law, ii. 3. 7, 8. 

Conſolidation, what it is in the Style of the Law, iv. 


Contract, the Difference between Contracts and ſimple 
Pacts, v. 2. 1. The eſſential, natural, and accidental 
.  , Qualities of a Contract, ibid. 10. 2. Obligatory on 
one Side, or two, or mix'd, 16. 2. 5. Real or ſimple 
Conſent, or verbal, 16. . 6. Nam'd or nameleſs Con- 
tracts, 16. ſ. 7. Gainful and chargeable Contracts, ib. 
J. 8. Of Truſt and ftrict Right, ib. . 9 iii. 6. 8. 
The different Sorts of chargeable Contracts, v. 2. 9. 


Mix'd Contracts, ibid. ſ. 10. There ought to be an E- 


quality in chargeable Contracts, ibid. 3. 1, &8c c. But not 
in gainful, 6d. f.7. In chargeable, nothing is to be 
taken upon Preſumption that tis a Gift, ibid. 1.8. What 

2 Contradt of Eſtimation is in the Roman Law, ib. 2.9. 
Contracts which are enter'd with Hazard, ibid. 9. What 
is the Meaning ot the Diſtinction of voluntary and in vo- 
luntary Contracts in Ariſlotle, i. 7. 12. vill. 3.5. A 
Contra concerning any Thing belonging to another, 
but of which one is in Poſſeſſion by Truſt, is null, iv. 
13.5. See more under Pad, 

Contracting, the Parties, the Infidelity of one Party 
diſengages the other, v. 11. 9. They ought and are 
ſuppos'd to know the State and Intereſt of each other, 
vili. 9. 5. 

"Contradiions, how one ought to reconcile ſeeming Con- 
traditions, v. 12. 6. And manifeſt ones, 16, 

Converſation, if in Converſation one may expreſs himſelf 
after a Manner, which may make a third conceive a 
falſe Opiaion, tv. t. 18. 

Corn, Ears of Corn may be pluck'd by thoſe that paſs by, 
iii. 3.4. One ought to leave for the Poor the Gleat- 
ing, ibid. 

Corporal, Things Corporal or Incor poral in the Stile of the 
Law. See Things. „ 

Correction, / it any one may uſe Correction towards all o- 
thers, viii. 3. 10. | ; 

Counſel, it is in ſome Reſpects facred, iii. 3. 3. In 
what it differs from Law, i. 6. 1. How they, who 
give bene at which engages to Sin, participate of the 
Crime of another, 16. F. 14. How they are reſponſible 

for the Damage, iii. 1. 4. 

Coun ſellours of a State, their Duty, vii. 8. 10. If they 
are reſponſible for the Damage, for not having oppos'd 

the pernicious Deſigns of the Prince, iii. 1. 4. 

Country, how one renders himſelf Maſter of a Deſert 
Country by Right of firſt Occupant, iv. 6. 3, 4. All 
that is enclos'd, not belonging to any particular Perſon, 
delongs to the State, ib. 

Cowards, a Stratagem which the Cowards amongſt the 
Romans made uſe of to avoid going to the Wars, and 
how they puniſh'd thoſe who had Recourſe to this Ex- 
pedient, viii. 2. 3. 

Courtiſans, See Whore, 

Creatures, it is with the Permiſſion of GOD that Men 
make uſe of Creatures, iv. 3. 2. 

Credit, what it is, v. 3. 4. They who ſell upon Credit, 
may ſet a great Price on their Goods, ib. 1. 10. 

Creditor, what is meant by a Creditor in the Roman Law, 
v. 11. 1. In rendering his Bond of Obligation he quits 
the Debtor, iii. 6. 2, 16. How he ought to uſe the 
Thing given in Pavyn, v. 10. 14. 

Crime, it is perſonal, viii. 3. 33. Legiſlators cannot 
determine at their Will the Nature of Crimes, ibid. 
1. 3. One muſt diſtinguiſh in every Crime, the Vice 
and the Puniſhment, av. 1. 20. By what Circum- 


ſtances one judges of the Greatneſs and Enormity of a 


Crime, viii. 3. 18, Se. In what Senſe Crimesarefaid 
to be perfected, even before their Execution, i. 7. 4. 
viii. 3. 18. Crimes to come cannot be imputed by 
a retroactive Effect, i. 5. 12. One ought not to be 
puniſh'd for another's Crime, viii. 3. 33. How one 
may be as guilty as the Author of a Crime, i. 5. 14. 
When it is that one puniſhes a Crime that is but in 
its Birth, viii. 3. 14. What Crimes carry Infamy, 
ibid. 4. 7. If there are properly any publick Crimes, 
ibid. 3. 28. How many Ways a Crime may be aboliſh'd 
i. 9. 6. One ought not to commit a Crime to obey a 
Superior, viii. 1. 7. It is not a good Deed nor 
a Merit to abſtain from a Crime, i. 9. 4, 5. When 
it is that the Proſecution of a Crime before Civil 
Tribunals hath Preſcription, iv. 12. 2. The Crimes 
which often paſs unpuniſh'd, ought to be puniſh'd 
more ſeverely, ii. 5. 17. Thoſe which have been 
committed a long Time, ought not to be puniſh'd ſo 
exactly, nor with ſo much Rigour, as thoſe which 
are quite recent, viii. 3. 29. Princes ſometimes 
puniſh Crimes by which they get an Advantage; as 
Treaſon, Cc. iii. . 8, They who get ſome Pro- 
fit from a Crime committed by their Conſent, cannot 
complain of the Author of the Crime, ibid. The 
Crimes againſt which it is moſt hard to precaution 
one's ſelf, are thoſe which deſerve the moſt Rigour, 


v. 8. 4. 


Criminal, if one may, to avoid Puniſhment, fly, or deny 


his Crime, iv. 1. 20. viii. 3 4. It is not a valid Ex- 
cuſe for him to have Accomplices or Companions of 
his Crimes, ibid. ſ. 17. If he who marches of him- 
{elf to the Place of Puniſhment, or mounts the Lad- 
der, is guilty of his own Death, i. 5. 3. The Crimi- 
nals to whom one ordains to kill themſelves, viii. 
3.1. If a Criminal may be puniſh'd by another Per- 
fon as culpable as himſelf, ib. ſ.7. If one ought to per- 
mit Criminals the Choice of their Puniſhment, 16:4. 
ſ. 4. Why they puniſh thoſe who forbear ſaving them, 
ibid. 1.32. If one may ſometimes pardon a Criminal, 
ibid. . Ir, G. 


Criticiſm, the general Rules for it, v. 12: 3. What the 


Uſe and Neceſſity of it is, ii. 4. 13. 

Curious, how one may gull People which are ridiculouſly 
curious, iv. 1. 18. 

Cuſtom, if thoſe Cuſtoms which have relation to the Law 
of Nations are obligatory, ii. 3. 23. | 


D. 


Damage, what it is, iii. 1. 3. In what it differs from 


Injury, i. 7. 13, How many Ways one cauſes a - 


Damage, iii. 1. 6. Rules for judging whether one 
is bound or not to repair it, ib. {. 4. Exterior Da- 
mage, ibid. ſ. 3. Who they are that one ought to re- 


gard as the Authors of a Damage, ibid. ſ. 4. What is 


the Order according to which they who concur in the 
cauſing a Damage are oblig'd to repair it, ibid. {. 5. The 
indiſpenſible Neceſſity of repairing a Damage which 
one has cauſed, 16d. ſ. 2. The general Rule which 
the Author of a Damage ought to follow to make an 
Eſtimation of it, i, ſ. 7. If a Magiſtrate may diſ- 
penſe with this Reparation of a Damage, viii. 3. 4. 
If in the Reparation of a Damage cauſed without De- 
ſign, one ought to take Account of the Eſteem that 
the Perſon endamaged had for the Thing that is ſpoil'd, 
or made worſe, v. 1. 7. The Action which one had 
by the Roman Law to oblige him from whom one 
apprehended a Damage, which was not yet happen'd, 
but which one had Cauſe to fear, to prevent it, 
ji. 6. 8. Damage direct, or cauſed by Accident, viii. 
. 

Danger, no Danger ought to make us abandon our 
Duty, ii. 4. 18. When one is in Danger of his Life, 
he oy to think of nothing but ſaving it, ii. 5. 2. 
iii. 7. 8. 

Dart, if with a Dart one may take Poſſeſſion of an Im- 
movable, by right of firſt Occupant, iv. 6. 8. 

David, if King David might revoke his Word which he 
had given to Shimei with an Oath, and if he violated 
his Oath by the Orders which he gave to Solomon at his 
Death, viii. 10. 5. ; 

Aaaaaa ' Day 
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Day, what they intend by that in a Treaty of Truce by 
Example. v. 12. 7. 


Days, Services for Days, iv. 8. IT. © 1 8 
Death, how one muſt underſtand that common Maxim, 


That Death puts an End to all in Matter of Engage- 
ments, iii. I. 11. v. 11. 12. It is not abſolutely 
above the Firmneſs of human Spirit to ſuffer Death, 
iii. 7. 5. Why ſeveral expoſe themſelves to Death 
to fave the Perſons they love, ii. 3. 14. Civil Death, 
iii. 6. 3. Dying Perſons, Whether one ought to execute 
their Orders, iv. 10. 8. 
Debts, active Debts are taken according to the Number 
of the Creditor's Goods, i. 6. 11. If one may acquire 
them by Right of War, viii. 6. 20. What paſſive 
Debts are in the Roman Law, v. 11, 1. If one may 


remit them. or give Delay to the Debtors, when they 


are Men that are very neceſſary in the Time of War, 
viii. 5.7. Or in ſome other Circumſtance, where 
the Geod of the State demands it, ib. 10. 7. How the 
Members are bound to the Debts contracted in the 
Name of the Body, vii. 2. 22. The Debts of Kings, 
if their Succeſſors, or the People, ought to acquit 
them, viii. 10. 8. The Changes which happen in a 
State do not annihilate publick Debts, ibid. 12. 2. If 
a Colony ought to contribute to the Acquitment of the 
Debts of the State from whence it proceeds, ibid. 1. 5. 
Whom the Debts fall upon, when two or more diſtinct 
States are formed or reunited into one, bid. | 

Debtor, what is meant by Debtor in the Roman Law, 
v.11. 1. When it is that he is acquitted by having 
recovered his Bond, iii. 6. 16. If he may be ac- 
quitted by the giving up his Goods, v. 10. 10. He who 
{wcars not to pay, is not acquitted by that, iv. 2. 6. 
If another may diſengage him, v. 11. 1. When a 
Debtor is held inſolvable, iii. 7. 3- All the Goods of 
a Debtor are tacitly mortgaged to his Creditor, v. 3. 10. 
If he is obliged to reimburſe to thoſe who have paid 
without his Order, ib. 11. 2. Privileged Debtors who 
are only obliged to what they can do withour incom- 
moding themſelves, iti. 7. 3. 

Decalogue, if the Commandments of the Decalogue are 
Civil Laws, viii. 1. 4. It cnly mentions the moſt 
enormous Crimes of every kind, ibid. If the Divifion of 
Goods is a Commandment of the Decalogue, iv. 


4. 4+ 
Deceit, what it is, iii. 6. 8. Real Deceit oppos'd to per- 
ſonal Deceit, ib. How Dezeit annuls a Covenant, ib. 


ſ. 8. 
Decimation, why there is a Decimation of Soldiers, viii. 


28. 

x: oY if natural Law indiſpenſibly requires a De- 
claration of War, ib. 6. 9. If it is neceſſary after the 
Term of a Truce expir'd, ib. 7. 6. 

Defect, one ought woe to diſcover the Defects of 
the Thing about which he treats, v. 3. 2, Ge. If a 
Defect perceiv'd after, breaks the Contract, iii. 6. 7. 
It impoſes an indiſpenſible Obligation to repair the 
Damage done to him who makes the Contract, v. 3.9. 
A conliderable Detect annuls a Contract made even with 


an Oath, iv. 2. 11. ; 


Defendent, in an Equality of Voices the Defendent is ae- 


quittal and ablolv'd, vii. 2. 17. ; 
Defence, if the Defence of one's ſelf by Action is per- 


mitted, or preſcrib'd by Natural Law, ii. 5. I. 2. 


How far one may uſe it in a natural Liberty, ib. ſ. 3. 
And in Civil Society, ib. ſ. 4. Upon what its Right 
is tounded, 16. ſ. 5. 

Deformity, whether in the Reparation of Damage, one 
ought to have regard to the Deformity caus d by the 
Hurt, iii. 1. 8. 

Delegation, what it is, v.11. 13. 

Delictum, what it is, i. 7. 12. 
its Enor mity, viii. 3. 18, gc. 

Delivery, is either real or ſuppos'd, iv. 9. 9. It is done 
either in ſhort, or by a round about Way, 16. If it is 
abſolutely neceſſary for the Alienation of a Thing, ibid. 
{.5, c. It when it is not founded upon any Title 
it transfers Propriety, ibid. 1.5. 

Demand, how one ſometimes eludes a Demand, iii. 


By what one judges of 


8.5. 
To demand, he who demands is under a greater Obliga- 


tion than the Poſſeſſor, to try all poſſible Ways of Ac- 
commodation, v. 13. 3. 


Demerit, what it is, i. 9. 5. 


Demejne, what a Demeſne of the State is, and what that 
of the Crown is, viii. K. 8. If the King may abſo- 
lutely diſpoſe of it or engage it, ib. In what Senſe it 
is as —_ to the King, ib. The King hath the full 
Uſe of it, if the Goods incorporated to the Demeſne of 
the Crown are entirely unalienable, i4. ſ. . 

Democracy, what it is, vii. 5. 3. Its Conſtitution and 
proper Characters, i6. ſ. 6, 7. There is a Sovereign in 
- as well as in other Forms of Government, ib. 2. B. G 
i. 5. 5% 

Demonſtration, what it is, and what are its Principles, 
i. 2. 2, 3. What is that which is made a Poſteriori, 
. 3 +. 

. See Truſt. 

Dereliction, Tacit Dereliction is the Foundation of Pre- 
ſcription, iv. 12. 8. 

Deſcendents, what we underſtand by them, v. 12. 13. 

Deſertion, a wilful Deſertion is a juſt Cauſe of breaking 
Marriage, vi. 1. 21. 

Deſerters, if one may lawfully receive and make uſe of 
Deſerters, viii. 6. 16. 

Deſires, they ought to be proportion'd to the juſt Price of 
Things, 11. 4. 9. | 

Deſtiny, the 7 which eſtabliſhes it, is contrary to 
Religion and Morals, ib. ſ. . IL 

Devotion, without Probity and an exact Practice of our 
Duty towards our Neighbour, is but Hypocriſy, equally 
contrary to Religion and good Morals, 16. 1.4. The 
Devotions which they praQtiſe in Fapan, and ſome 

| other. Places, are contrary to Natural Law, ibid. ſ. 
18. 

Dictators, if they were Sovereigns at Rome, vii. 6. 15. 

Differences, if in a Natural 88 is any one who oy, 
with Authority, decide Differences, v. x3. 2, . 

Diffidence, the Neceſſity and juſt Bounds of it in a Natu- 

ral State, vii. 1. 7, &c. | | 

Dignities, when they are really Honourable, viii. 4. 


23. 

Diſabled Perſons, they ought to be maintain'd at the pub- 
lick Expence, ib. 2.1, | 

Diſcipline, military, it ought to be very ſtrict, ibid. And 
why ſo, ib. 3. 26. 

Diſcovery, one ought to communicate all Diſcoveries 
which are profitable to Life, iii. 3. 2. ä 

Diſinheritance, there ſhould be juſt Cauſes for diſinherit- 
ing Children, iv. 11. 7,11, 

Diſpenſations, what they are, and how one ought to ma- 
nage them, i. 6. 17. 

Diſſent, the mutual Diſſent of the Parties diſannuls the 
Engagement, v. 14. 8. 

Diſſimulation, it is a neceſſary Conſequence of Silence and 
Secreſy, iv. 1. 7. In what Caſe it is permitted or e- 
ven laudable, i6, 1. 

Divinities, the Ideas which Men form of the Divinities 
of Paganiſm are pernicious and contrary to good Mo- 
rals, as well as true Religion, ii. 4. 4. 

Divorce, if a Divorce is entirely contrary to Natural Law 
and the Goſpel, vi. 1. 22, i 


Doctrines, how and how far a Sovereign has Right to ex- 


amine Doctrines, and defend thoſe which appear falſe 
or pernicious, vii. 4. 8. | 
Doctor, one ought not to receive an ignorant Doctor, 
v. 1.5. The Intention of him who inſtalls a Doctor, 
does not hinder him from being receiv'd in Form, iv. 


. J. 

Dominion. See Propriety. 

Domeſtie ks, the reciprocal Duties of Domeſticks, and their 
Maſters, iv. 3.4, 1. 

Doubt, the general Rule of conducting one's ſelf in a 
Doubt, i. 3.8. 

Dowry, is a favourable and priviledg'd Thing, v. 12. 12. 
The Recovery of a Dowry, iv. 9. 4. | 

Dreams, if one is reſponſible for them, i. 5. 11. 

Duels, the Antiquity of them, viii. 4. 8. There is 
no real Diſhonour in refuſing a Duel, is. He who in 
a Duel kills or wounds his Antagoniſt, does not do any 
Injury to him properly, i. 7- 13. And is not bound to 
have him healed at his Expence, iii. 7. 8. Nor to 

| inderanify 
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indemnify his Wife or Children when he is dead, v. 
9. 3. He who goes to a Rendezvous, cannot alledge 

for an Excuſe, the Neceſſity of a juſt Defence of him- 
ſelf, ii. 5. 9. The Means to prevent Duels, and ren- 
der the Laws effectual, ib. . 12. Why they were for- 
merly permitted, v. 9. 3. 


E. 


Eceleſiaſticks, the Duties of them, vii. 8. 10. Their 
Negligence and Ignorance in what concerns the Study 
of Morals; they do not right in attributing to them- 
ſelves, Mal 2 propos, the firſt Place in Aſſemblies, as 
well politick as Eccleſiaſtick, viii. 4. 22. And in pub- 
lick Prayers, ibid. As well as in the Numeration of 

divers Orders or Eſtates of a Kingdom, ib. They have 
no particular Privilege which authorizes them to diſ- 
penſe with Vows and Oaths, iv. 2. 24. The fame Sin 
notoriouſly committed by an Eecleſraſtick is greater 
than if it were a Perſon of another Order that was 
guilty, viii. 3. 20. Z 

Edifice, one cannot build a laſting Edifice upon a River, 


without the Permiſſion of the Sovereign of the Coun- 


try, iii. 3.8. 

Education, is the proper Duty of Fathers and Mothers, 
and a Matter of the greateſt Conſequence, vi. 2. 6. 
It very much conduceth to the Good of the State, viii. 
9.4. It is alſo the Foundation of the perpetual Obli- 
gation of Children, vi. 2. 12. 

Effects, how natural ones may be imputed, i. 5. 6. Re- 
troactive Effects. See Civil Laws. 

Election, how Election of Sovereigns is made, vii. 7. 
p | 


Eloquence, the Art of it is often pernicious, ii. 4. 13. 
Emancipation, how it was made amongſt the Romans, v. 


10. 8. 

Emperors, what the Dignity and Authority of the Roman 
Emperors was when there was more than one at a 
Time, vii. 5. 15. 

Empire, what Reaſons oblige us to ſubmit to the Em- 
pire of any one, ib. 6. 5. If every Empire is founded 
upon the Conſent of thoſe who are ſubjected to it, 
iii. 4. 4. If there is amongſt Men any Natural Empire 
which excludes all Liberty abſolutely independent, ii, 


JS. 
Employments, which are moſt honourable, i. 1. 9. How 
one ought to confer publick Employments, and what 
Degree of Honour one ſhould allow to every one, 
vin. 4.23. One ought not to give them ſingularly, 
as to the Nobleneſs of their Birth, 16. ſ. 3. It is bad 
Politicks only to prefer Men of a certain Order, 76. 
No Citizen hath a perfect Right to pretend to have 
Employments before others, whatſoever Merit he hath, 
he hath only a Right to require them, iii. 1. 3. They 
who have given them to unworthy Perſons are reſpon- 
fible ro the State or Sovereign for the Evil that pro- 
ceeds from them, ib. It they who havea publick Em- 
ployment may quit it, and retire any where elſe with- 
out the Conſent of the State, viii. 11. 3. How perni- 
cious and blameable the ſelling of Eccleſiaſtical Em- 
ployments is, v. 1. 5. What an Honorary Employment 
i i 1 6. 

End, of what Actions of the Will the End is the Object, 
i. 4. 1, How many ſorts there are of it in general, iii. 
6. 10. One ought to propoſe one which is conforma- 
ble to our Nature, ii. 4 6. 

Enemy, what Acts of Hoſtility one may lawfully exer- 
ciſe againſt an Enemy, viii. 6. 7. It one may deceive 
him by falte Diſcourls iv.1.19. If it js permitted to 
defame him without a Cauſe, ib. 

Enmities, they ought not to be perpetual, v. 13. 1. 

Entities, what a Phyſical or Natural Entity is, i. 1. 2. 
What a Moral Entity, id. 1.2, 3. Who is the Author 
of Moral Entities, ibid. ſ. 3. Their Original and 
End. i6, f.4. Their Effects and Virtue, ibid. Their 
2 ſorts, ibid. ſ. 7. How they are deſtroy'd, ibid. 
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Envy is a Paſſion entirely vicious, ii. 4. 12. And a Senti- 


ment contrary to Humanity, iii. 3. 1. 

Equality, what Equality there ought to be in Contracts, 
v. * The natural Equality of Men is either phy- 
ſical or Moral, iii. 2. 2. The laſt ought to be ac- 


knowledg'd by every one in relation to others, and how 
16. One ought to procure himſelf Equality of Mind, 
11, 4. 6, 
Equity, the different Significations of it, v. 12. 21. In- 
terpretation according to Equity, i. 6. 17. 
Equivocations, if one may ſometimes uſe them, iv. 1. 13. 


Error, the different Sorts and Effects of Error, i. 3. 


11, &c. In regard of Promiſes and Contracts, iii. 6. 

6, 7. Oaths, iv. 2. 7. It diminiſhes the Enormity of 

a Crime, viii. 3. 19. If one may caſt others into any 

innocent Error, iv. 1.8. That which one is caſt into 

by the Diſcourſe of publick Doctors is more excuſable 
an that into which one falls by following the Princi- 
les of particular Men, viii. 3. 19. | 

Eſtates, See Heritage. | 

Eſteem, what it is, ib. 4. 1. How one ought to ſeek 
it, ii. 4. 9. How many ſorts there are of it, viii. 
4. 1. In what fimple Eſteem conſiſts, and how it 
may be impair'd, ibid. {.2. Eſteem of Diſtinction, ib. 
ſ. 11, Gc. 

Eftabliſhment, every human Eſtabliſhment always ſuppoſes 
the Exception of a Caſe of Neceſſity, ii. 6. 2. 

* one ſnould not judge of Actions by the Event, 
16. 4. 8. 

Eunuchs, if it is permitted to make Eunuchs, vi. 1. 6. 
If natural Law permits them to marry, ib. 1. 25. 

Exactors of publick Taxes, we ought to hinder their Im- 
poſitions, viii. 5. 5. | 

Examples, of thoſe who induce others to a Crime by 

their Example, i. 5. 14. How pernicious evil Exam- 
ples are, viii. 3.22. 

Exchange, what it is, v. 2. 9. ib 5. 1. There are two 
ſorts of it, ib. If it is a Contract which hath a proper 
and peculiar Name, v. 2. 7. Dry Exchange, ib.7. 12. 

Exceptions, tacit Exceptions, iii. 6. 2. Peremptory Ex- 
ceptions, ib. ſ. 12. 


Execution, if the ſimple Execution of an Order manifeſtly 


unjuſt, is criminal, viii. 1. 6. Imperfect Execution, 
when puniſhable, 16. 3. 27. Of the Execution of crimi- 
nal Promiſes, iii. 7. 8. 

Executioner, he is not guilty of Murder in executing his 
On viii. 4. 5. Why his Office is infamous, ibid. 
5. 6. 

Expiation, the Expiation of a Crime is not one of the Na- 
tural Ends of Puniſhment, 16. 3. 12. 

Expences, what Expences one muſt put in the Line of 

Account, in ſtating the Price of Merchandize, v. 1. 

10. | 


F. 


Fables, if one may invent Fables, iv. 1. 15. 

Faction, what it is, viii. 2. 23. | 

Faculties, why the Faculties of our Soul have been prin- 
cipally given us, ii. 1. 5. How the Effects of the na- 
tural Faculties of the Body and Mind may be imputed 
to any Man, 1. 5. 7. 

Faith, if one ought to keep his Faith to one who has 
none, iii. 6. 9. 


Fairs, one ought to let Strangers carry from Fairs what 


they have bought, 16. f. 2. 

Falſity, all Falſity is not a Lye, iv. 1. 9. 

Family, if a ſeparate and independent Family may paſs 
for a State, vi. 2. 20. The Intereſt of great Families 
requires that the Eldeſt have ſome Advantage in the 
Succeſſion, iv. 11. 8, One ſometimes pardons a Man 
becauſe he is the laſt of an illuſtrious Family, viii. 3. 
17. 

Farmer, if the Accidents which befal a Farmer, afford 
a juſt Reaſon for diminiſhing the Rent agreed upon, v. 
6. 2 


Fatbers, whence comes the great Tenderneſs which a Fa- 
ther hath for his Children, ii. 3. 14. The extreme Grief 
that Fathers have to know their Childrens Wickedneſs, 
viii. 3. 32. What Authority they have over their Chil- 
dren. (See Paternal Power.) If a Father has more than a 
Mother, vi. 2. 5. If he can fell his Children, ib. ſ. g. 
He ought to nouriſh and educate them, iv. 11.4, 5. 
Why he has Right to chaſtiſe them, viii. 3. 10. If he 
can favour any of his Children in the Diviſion of his 
Eſtate, iv. 11. 8. He has the Profit of his Children's 
good Advancements, ibid. 8.7. When he ſucceeds his 

Children, 


of, 


- 09 RA ANIM 


+3 
13 
. 


Ai INDEX of the moſt Material Things, &c. 


Children, and when he is excluded from their Succeſſion, 
ib. 11. 13. The Foundation of the Right of Life and 
Death, Which Fathers of Families have over their Chil- 

dren and Slaves in ſome States, viii. 3. 13. How they 
may become Sovereigns in the independent Stateof Na- 
ture, vii. 3. 6. . 

. Adoptive 3 the Roman Law did not permit an A- 
doptive -Father to marry his Adopted Daughter, iv. 
0,23: a 

ante, ded a Fault is, and how many Sorts of it, 1. 7. 
16. If the ſmalleſt Faults are real Sins, ib. F. 8. If 


they ought to be puniſh'd at human Tribunals, viii. 


8. 14. 

r, what it is in the Style of the Law, v. 12. 
12. 

Fear, tis a Paſſion hurtful to Men, ii. 4. 12. What 

Fear induc'd Men to form Civil Societies, vii. 1. 7. If 

Fear annuls the Oaths which it forc'd Men to take, vi. 
2. 8. If the Fear of being deceiv'd, or an unjuſt Fear of 
Evil, annuls Pacts, iii. 6. 9, 10, 11. If the Fear of a 
Neighbour's Power is a juſt Reaſon to make War againſt 
him, ii. 5. 6. viii. 6. 5. BD . 

Felicity, what Felicity one may promiſe himſelf in the 
World, ii. 4. 8. > 

Feller of Wood. See Wood. NT ON 

Felony, what it is, and what is the Conſequence of it, iv. 

. | | 

Fiefs, what Fiefs are, ibid. Their Original, viii. 4. 30. 
When they return to the Lord, iv. 8. 12. ws 

Fine, we ought not by paying it to inſult the Magiſtrate, 
viii. 3. 4. 

Firſt, E. Explication of the Maxim, that the Firſt in Date 
hath the beſt Right, iii. 7. 1. He that hath Firſt 
committed a Crime, ought to be puniſh'd more ſevere- 
ly than thoſe who are ſeduc'd by his Example, viii. 3. 
La. ; 

"Fiſhing, upon what is founded that Right of Fiſhing 

fi — Scales Men have, iv. 6.5. Whether one can 

— 1 to himſelf the Fiſhing upon any Part of the 
Sea, 15. . 7. ; 

* Fiſhers, 3 ought not to fiſh (according to a Chineſe 
Philoſopher) but with Nets with large Maſhes, ib. 3.6. 
Why the Roman Law forbids them to burn Fire upon 
a River in the Night-time, iii. 3.4. 8 | 

Flattery, it is a kind of Injury and Mockery, viii. 4. 13. 

Flatterers, how pernicious they are to Princes, vil. 9. 2. 

If they are oblig'd to repair the Damage that proceeds 
from their Flattery, iii. 1. 4. | 

Fleſh, if in a great Scarcity of Victuals one may eat hu- 
man Fleſh, 11.6. 3. If the Cuſtom of it which is eſta- 
bliſh'd amongſt the Savages of America, is a ſufficient 
Reaſon to declare War againſt them, viii. 6. 3. 

Flight, whether in Caſes of Aſſault a Man is oblig'd, if 

.- he can conveniently, to betake himſelf to Flight, ii. 
5. 13. Whether in Flight one may break down a 

Bridge behind him, or ſhut a Gate, when by that he 
leaves his Companions expos'd to the Fury of the Ene- 
my, or run over an innocent Perſon, who is in his Way, 
ii. 6. 3. 

Force. if "OR alone produces any Obligation, i. 6. 9, 10. 
Whether Contracts made by Force are null and void, 
iii. 6. 10. | 

Fornication, Whether ſimple Fornication be contrary to 
the Law of Nature, vi. 1. 4. How it was look d upon 
in different Nations, ibid. 

Fortifications, if, to make them, one may take the Gar- 
dens, Houſes, or Lands of particular Perſons, and the 
Materials which were prepar d for their own Ute, viii. 


- 


. | ; 

_ Fortitude, if they can demonſtrate that Virtue without 
ſuppoſing the Immortality of the Soul, ii. 3. 19. 

Fortune, Men caſt upon Fortune, the evil Effects of falfe 
Meaſures which themſelves take imprudently, ii. 4. 8. 

Found, a Man that has found any Thing, ought to endea- 
vour that the Owner may recover it, iv. 13. 4. When 
a Man becomes law ful Owner of what he has found, 
i6. 6. 12. | | 

Fountain, one ſhould not ſtop it up or conceal it, after 
he has made uſe of it, iii. 3. 4. 

Fraud it is. put in the ame Rank with Violence, with re- 
lation to the Validity o Contract; i6, 6. 10. Whether 
it makes Oaths void, iv. 11. 17. | 


Friends, we ought to ſuccour them, viii. 6. 14. If in 
Point of Succeſſion, they ought to be preterr'd to Re- 
lations, iv. 11. 15. Injurics done by a Friend affect us 

more than thoſe of an Enemy, or a Stranger, viii. 3 


20. : 
| Friendſhip, wherein conſiſts its Duties, ib. 9. 2. Friend- 


ſhip and Faith two moſt ſacred Things, v. 4. 2. 

Fruits, what they are, and how many ſorts of them, iv. 
7. 3. To whom the Off. ſpring of Living Creatures be- 
longs, ib. Whether Fruits are reckon'd in the Eſtima- 
tion of Damage, iii. 1. 3. 5 

Fruition, what it is, i. 4. 1. 

Function, no Member of a State ought to render himſelt 
incapable of military Functions, viii. 2. 3. | 


G. 


Gain, whether the Gain that a Man that is killed could 


have made, may be reckon'd in the Eſtimation of Da- 
mage, iii. 1. 7. 

General of an Army, what the Extent of his Power is, 
viii. 6. 10. He can aſſign every Man his Poſt, ibm. 
2. 4. If he may tell his Soldiers any Thing that is not 
true, iv. 1. 16. If the Sovereign is oblig d to ratify 
the Agreements which the Generals or other Officers of 
War make with the Enemy, viii. 7. 13. 

Generation, whether it be the Foundation of Paternal Au- 
thority, vi. 2. 4, 12. 


he "hs they are imperfect Signs of Conſent, iii. 6. 
16. 4 | . 


Gibeonites, whether the Trick they usd to Joſhua be 
criminal, iv. 2. 7. = 
Glory, in what true Glory conſiſts, viii 4. 12. Vain Glo- 

ry is nothing but an imaginary Good, 16. 3. 19, 


God, although God cannot do certain Things, he is ne- 


vertheleſs omnipotent, ii. 3. 4. It his Sovereionty is 
founded upon his Sie i. 6. 10. He is nor 
the Cauſe of the Malice of human Actions, i619. 7. 5. 
Univerſal Liberty void of all Hindrance and of all De- 
tect, is applicable only to God, ii. 1. 3. In what 
Senſe God is a Law to himſelf, ib. If there is any Law 
common to God and Man, ibid. 3.5. If Men can 
do any Thing meritorious in relation to him, i. 9. 5. 
A general Idea of the Duties of Man towards God, 
ii. 4.2. His Will is the Foundation of the Obliga- 
tion we lie under to obſerve the Law of Nature, 15. 
20. ER 
Good, what it is, and how many Sorts there are of it, 
i. 4. 4. Real and imaginary, viii. 3. 19. In what 
Senſe Good or Evil depends upon the Determination 
of the Sovereign, or of the Civil Law, ib. 1. 5, Good 
which happens to Man is of three Sorts, ii. 3. 21. 
The Scarcity of a good Thing does not make it more 
valuable in it ſelf, v. 1. 6. When the Proſpect of an 
agreeable and profitable Good leſſens a Crime, viii. 3. 
19. If any good Thing may be communicated gratis 
and without any Motive, i. 9. 2. How one may doan- 
other a real good Turn, iii. 6. 13. 


Goods, Riches, they are the Object of the greateſt Part 


of the Law, and are as it were the Life of Mortals, iv. 
3. 1. The Inequality of the Goods ot Fortune are not 
contrary to the natural Fquality of Men, iii. 2. 2. 

If we may lawfully Kill him who would take them 
from us, ii. . 16. The Prince may direct what Uſe 
we ſhould make of them, viii. 5. 3. If he has a Right 
of diſpoſing of them abſolutely, ibid. 1. 2. If he can 

| wa up at a Pacification the Goods of private Subjects, 
16.8, 3. 

Goods of another, every one ought to abſtain from them 
religiouſly, iv. 13. 1, If one may take them in ex- 
treme Neceſſity, ii. 6. 5, 6. If one may deſtroy them 

. tolavehisown, 16.1. 8. Promiſes of another Man's Goods 

are null, iii. 7. 10, The Duty of him whois entruſted 
with them, iv. 13. 2, c. Different Ways of having a 
Right over the Goods of another, 16. 8. 

Public Goods, how many Sorts of them, viii. 5. 7. 
How far the Prince has the Power of diſpoſing of 
them, ibid. c h 

Goodneſs, the Goodneſs of an Action is not abſolutely in 
itſelf ſuſceptible of Quantity, i. 8. 1, Wherein it con- 
liſts, 16. 7. 3. 

Good: Luck, See Felicity, | 

Government, 
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Government, Civil, it binds ſtronger than Government 
form'd by ordinary Compact, vii. 4. 9. If accidental 
Circumſtances change the Form, ib. 5.1. 12, What a 
regular Government is, and how many ſorts there are, 
ib. ſ. 3. Irregular Governments, ib. . 14, 15. Whether 
they are reckond among mix d Governments, ib. f. 13. 
The Difficulty of the Art of Government, ib. 9. 2. What 
is the beſt Government, ib. 5. 22. The Government 
may be different according to the Genius of the People, 
ib. 6. . | | 

Governor of 4 Province, whether he can of his own Head 
make War or Peace, viii. 6. 10. 

Gownſmen, they are as profitable as Sword/men, viii. 4. 


30.5 | 
Grafts, whether in Acceſſion they follow the Stock on 
which they are grafted, iv. 7.5. 
Grapes, they ſhould be left after Vintage to poor People, 
iii. 3. 4. ; : 
Gagen. the Neceſſity and Rules of this Virtue, 16. f. 16. 


A Compariſon bet wixt its Duties and thoſe of Benefi- 


cence, v. 12. 23. CR 
Guarantees of a Peace, what they are oblig d to, viii. 


8. 7: 

Gueſts, if they ſit down to Table at a publick Houſe, 
they are oblig'd to pay their Scot, tho they made no 
Agreement with the Hoſt, iii. 6. 2. 

Gulf, to whom it belongs, when many different Nations 
poſſeſs the Lands on its Shores, iv. 5. 8. 

Gutters, the Service of Gutters, iv. 8. 11, 


H. 


Habitarion, the Right of it, what it is, iv. 8. 9. 
Habit, what Influence it has upon moral Actions, i. 4. 6. 
1b. . 13. The Terms which conſtitute it are capable 
of any Latitude, #6. 2. 10. ED 
Hatred, we ought not to nouriſh it, Ii. 4. 12. 
Hazard, of Contracts wherein is Hazard, v. 9. 
Heard. in what Caſe one is culpable for having heard a 
Thing ſaid, i. F. 14. 3 
Hereticks, how unjuſt the Animoſity is which Men have 
againſt them, and how deteſtable that Opinion is, which 
permits a Violation of Faith with them, ii. 4. 4. 
Heritage, Heritage in the City. Prædia Urbana, what they 
are in the Roman Law, iv. 8. 11. Heritage in the Coun- 
try, Predia Ruſtica, ibid, 
Heir, he is thought to have the Propriety of the Fruits 
of the Deceas'd, before the Formality of taking Poſ- 
ſeſſion, iv. 4. 10. Whether he can lawfully receive 
in the Name of the Deceas'd, the Offers which he 
had refus'd, iii. 9. 6. Whether he can cl:im any of 
the Fruits of the Grounds, of which the Deceas'd 
had the Uſe and Profits without the Property, when 
he dies before Harveſt, iv. 8. 7. If he finiſhes the 
Time of the Preſcription which run before the Death 
of the Deceas'd, iv. 12. 4. How far he is liable to 
y the Debts of the Deceas'd, ib. 11, 20. And to an- 


wer for his Oaths, 16. 2. 17. His Promiſes or Con- 


tracts, ibid, If he ought to pay. the pecuniary Repa- 
rations to which the Deceas'd had been condemn'd, 
viii. 3. 3, 33. If one may inflict any infamous Pu- 
niſhmentupon him, as he is an Heir, ibid. To what the 
Heir of a Thief is liable, iii. 1. 11. 

Hermits, whether they do well to withdraw themſelyes 
from human Society , it. 4. 15. 

Hiring or Renting, what it is, v. 6. 1. | 8 

Hiſtory, what the Knowledge of it is neceſſary to, ii. 4. 
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Hierin, he is indiſpenſibly oblig'd to tell the Truth, as 
far as it is known to him, iv. 1. 7. 

Homage, Forc d Homages are no real Marks of Honour, 
viii. 4. 14. 

Homicide, Shit it is, i. 1. 6. Whether it is culpable 
when one only intends a Wound, ibid. 3. 16. How the 
Damage done by it ought to be repair'd, iii. 1. 7. 
Whether it ſhould always be puniſh'd with Death, 
viii. 3. 26. See more in Murder. 

Honeſt, if the Honeſt or Diſhoneſt are ſuch of themſelves, 
or by Appointment, i. 2. 6. ii. 3.4. The Idea's of 
Honeſty ee from the Relation which they have 
to the Will of God, are nothing but fine Chimæra's, 


or barren Principles, ii. 3. Every one is ſuppos d ho- 
neſt as long as they cannot be proved the contrary, 
viii. 4. 3. 

Honour, of Diſtinction or Preference, what it is, iv. 4. 

11, What are its Foundations, 156. ſ. 12. How one 
muſt ſeek it, ii. 4. 9. Whether Honours depend abſo- 
lutely upon the Will of the Sovereign, ib. ſ. 32. 

Honour, the Reputation of an honeſt Man, whether it 
depends upon the arbitrary Determination of the Sove- 
reign, viii. 4. 9. Whether one can without a Crime 
facrifice it for his Prince, ib. ſ. 10. 

Honour, Chaftity, whether *tis lawful for a Woman ra- 


ther to kill herſelf than loſe her Honour by being ra- 


viſh'd, ii. 4. 19. 
Point of Honour, the Vanity of Point of Honour in rela- 
tion to Duels, ibid. ſ. 8. 
Hope, how it ought to be ruled, ibid. ſ. 12. If one 
may ſometimes make a Man conceive falſe Hopes, iii. 


8 
Hoſpitality, in what its Rights conſiſt, ib. 3. 9. 


Hoftage, if one may give himſelf an Hoſtage, ii. 4. 18. 


It the Sovereign can force us to it, viii. 2. 6. If he 
engages the Life of Hoftages, or only their Liberty, 
ibid. . If they ſhould be puniſh'd for the Breach of a 
Treaty, 16. If when an Hoſtage comes to be Heir to 
him who ſent him, he be bound to ſtay, ib. 8.6. Of 
Hoſtages given to Robbers, iii. 6. 11. 

Humanity, wherein the Duties of it conſiſt, iii. 3. 1, ec. 
In what they differ from thoſe of Juſtice, bia 4. 1. 
To what Nations one may refuſe them, ibid. 3. 3. and 
viii. 4. . 

Humility, in what honeſt and reaſonable Humility conſiſts, 


iii. . 6. 


Humour. if the Inconſiſtency of Humours be a Reaſon 


ſufficient for the diſſolving of Marriage, iv. 1. 22. 
Hunting, tis an Exerciſe fit for Nobility and Princes, iv. 
6. 6. To whom the Right of Hunting belongs, ibid. 


.. How one may make the Laws concerning Hunt- 


ing valid, —＋ 7. g 

Huntſman, if the Beaſts he hath taken con 
Laws belong to him, iv. 6.7. It a — Les 
him after the Moment he has kill'd it, i6. ſ. 10. 

Hurt, one is not hurt for being fruſtrated of that which 
others owe us by virtue of an imperfect Obligation, 
lt. 1. 3. He who is hurt is not oblig d to content 
Se with the Puniſhment of the Offender, ibid. 
BK: - > 

Husband, his Authority does not neceſſarily imply the 
Power of Lite and Death, vi. 1. 13. The Foundation 
of his lawful Authority, ib. 11, e. Whether he be 
reſponſible for what his Wife does, i. 5. 14. It when 
he conſents to the Proſtitution of his Wife, ſhe com- 
mits Adultery, i6. 7.17. The Laws abſolve him who 
kills his Wife with her Gallant, ſurpriz d in the very 
Fact, ii. 5. 15. viii. 3. 13. Whence it comes that 
the Diſgrace of the Immodeſty of a Woman reflects u 

g _— = 1. 10. It when a Husband is taken 

riſoner, the Enemy thereby gets any Ri i 
Wife and Children, Jil. g. 1 g y Right over his 


I. 


Ideot, his Promiſes are null, iii. 6. 3. 

Idle, one ought not to aſſiſt idle Men, ib. ſ. 6. 

Ideas, innate, if there be ſuch, ii. 3. 13. 

Fealouſy, if it be unjuſt and ridiculous in itſelf, vi. 1. 
1 


F; 
Ignominy, Marks of Ignominy are little mortifyi 
* Wie tink man Com xr boy viii. 4. 17. . 
Tgnorance, its different ſorts, i. 3. 10. The Actions which 
pom ow - are more 1 than thoſe which 
ear cauſes, ibid. 7. 17. Invincible! 
all Imputation, ig I Io. OY Ponds 
Immoveable Goods, what is meant by them, iv. 6. 2 
How one makes himſelf Maſter of them by Right of 


firſt taking Poſſeſſion, ib. .. 3. 8. When tis that they 


are taken by the Enemy, viii. 6. 17. 

Immanity, how one can lawtully grant an Immunity 
viii. 5. 6. No one extends to 2 Caſe of Neceſſity, ib, 
ſ.7. and ibid. 2.1. ibid. 4. 33. They who have Im- 
munities ought not to abuſe them, by making the 

B bbbbb Goods 
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Goods of others, which are not free from Impoſts, 
paſs under his Name, v. 10. 8. They ought not to be 
given purely and ſimply for the ſake of the Nobility, 
vii. 4. 31. e e 
Impoſſible, = Explication of that Maxim, No Body is 
oblig*d to Impoſſibilities, i. 5./. iii. 7. 2, G. Exil Ac- 
tions are eſteem'd impoſſible in the Roman Law, 1. 7.2. 
How one mult explain it, when one finds Impaſſible in 
Aa, Contract, or in a Will, ib. 5.8. 
Impaſſibilities, are either phyſical or moral, ibid. 
Impoſts, who has a Right to exact them, vill. 5. 4. 
Rules which one muſt follow in their Eſtabliſhment, 
and in the Taxing of every Particular, ibid. 1. 5, 6, 8. 
and 16. 9, 10. d a 
Imprudence, in what it conliſts, 1. 2. 6. 5 
Impotency of Husbands, when it is incurable, it annuls 
the Marriage, vi. 1. 25. : ; | 
Impunity, why tis given to certain Crimes, i. 6. 15. 
One ought not to grant it to certain Perſons without 
very great Reaſon, viii. 3.17. Frequent Examples of 
Impuaity leſſen the Heinou of a Crime, ibid. 1. 


22. 1 
Impurity, if thoſe Inconveniences cauſed by them, which 
are mention'd in the Law of Moſes, were Puniſhments 
properly ſo call d, viii. 3. 4. n 
Imputation, whence it proceeds, when a Thing is capa- 
ble of Imputation, i. 5. J. What Things are capable 
of it, ib. 1. 6, Sc. What is an Imputation which is 
grounded upon Favour, ibid. 9. 2. An Imputation 
Concerning Right, ibid. ſ. 3. Simple Imputation and 
powerful Imputation concerning Right, ib. ſ. 6. 
Inceſt, what it is, 16. ſ. 6. Whether one can commit 
it to preſerve one from Death, ib. . 9. 
Inclmations, to what their Diverſity tends, 11. 17. 9. 
Incorrigible Perſons, it would be better for them to be dead, 
Viii. 3. 2 1 ; "Ax but incorrigible Offenders 
. ought to d, ib. 1.10. 8 
Inequality 5a come thole Inequalities between Men, 
ili. 2. 9. How one ought to {et right that Inequality 
which appears in a Contract, v. 3. 9. 'F 
Infamy, how one is marked with Infamy, viii. 4. 6, 7. 
Infamy de jure & de facto, what it is among the Law- 
ers, 15. . 7. How, and by whom, Infamy can be 
 wip'd off, ib. {.10. Whether one is oblig'd to incur real 
Infamy to r Sovereign, #6. 1. 9. 
Infant. Sce Children. 5 
— ought to take care not to be guilty of the ſame 
Crimes of which they accuſe others, viii. 3.7. Altho 
they be fuborn'd by their Sovereign, they commit an 
evil Action, #6. 1. 7. : 3 
Ingrateful, whether one can lay an Action of Injuſtice 
againſt ungrateſul Perſons, iii. 3. 17. In what Places 
it is impracticable, ibid. 1 . 
Ingratitude, the Baſeneſs of that Vice, ibid. Why it is 
more ſhameful and odious than Injuſtice, ib. Complicated 


Ingratitude, 1s. . 
5 what it is, i. 7. 15. In what it differs from 
Damage, ib. {. 13. From Injuſtice, ibid. And from 
Fault, ibid. From Misfortune, ib. ſ. 16. Injuries can 
produce no Right, iii. 6. 10. How they judge of 
its Greatneſs, viii. 3. 20. Every one has a natural 
Right not to ſuffer Injuries, iii. 2. 4. Rules of Pru- 
dence which they ought to follow who have receiv'd 
any, ii. 5. 3. There is ſometimes a Greatneſs of Mind 
to deſpiſe Injuries, viii. 4. 8. When it is that an In- 
jury is eſteem d morally not done, i. 9. 3. How they 
make Compenſation for Injuries, or Benefits with In- 
Juries, YT. Lis 6. X . 
Injuſtice, what it is, i. 7. 14. It can produce no Right, 
nor impoſe any Obligation, iii. 6. 10. A leſs gives 
no more Right to its Author than a greater, ibid. 
Innocence, it does not always find its Defence in itſelf, 
1.8. 
Innocent, it is better to hazard letting a Criminal eſcape, 
than to puniſh an Innocent, i. 3. 6. In what caſe 
one can hazard the periſning of an innocent Perſon, ib. 


Injind, whether thoſe Things to which natural Inſtinct 
carries us, can be the Matter of any Obligation, vi. 1. 
3. When it is we muſt reſtrain it, ibid. 

Inſtrument, they ſpoil exterior Iuſtruments ſometimes as 

well as thoſe inanimate and deſtitute of Reaſon, ii. 3. 


3- How the Nature of the Inſtrument tends to ag- 
gravate a Crime, viii. 3.20. 4 

Intention, what it is, i. 4. 1. Full Intention, and im- 
perfect Intention, ibid. The good Intention does not 

render an Act materially good, 16id. 7. 4. In Judgment, 

when there is a doubtful or equivocal Intention, it 
muſt be taken on the more favourable Side, ibid. 8. 3. 
What fort of Intention is neceſſary to make a moral 
Action good before the Divine Tribunal, i&. f. 2. How 
far it has Regard in human Tribunals, ibid. {.3. 


Intereſt of Money. lent, whether natural Right forbids 


abſolutely to take it, v. 7. 9. Intereſt lucratory and 
. compenſatory, what it is, whether both of them are 

lawful, ibid. | Rt” 
Interpretation, how one ought to take it in that of Laws 

and Conventions, v. 12. | 
Interregnum, what it is, Vii. 7. 7. 


Invention, one ought to communicate the Inventions of 


Things neceſſary to human Life, iii. 3.2. 

Foy, how and how far that Paſſion is lawful, ii. 4. 
12. Malignant Foy for Miſchief which happens to 
another, is contrary to Humanity, ibid. 3. 1. Whe- 
ther the Joy one ſhews at the Wrong which one ſees 
done to any one, obliges one to repair the Damage, iii. 


__ | | 

7oſhua, whether the Oath which he made to the Gibeox 
nites were valid, iv. 2. 7. 

Fudge, he ought not to ſell Juſtice, v. 1. 5. Whether 
he who pronounces an unjuſt Sentence, but by Order of 
his Prince, commits by that any Crime, viii. 1.7. In 
what conſiſts the Equality which he ought to obſerve in 
the Exerciſe of Juitice, ibid. 3. 23. When it is that 
he can adminiſter the Oath to Parties, iv. 2. 22. Whe- 
ther he can uſe an Artifice to diſcover a Crime that is 
not proved, 16. 1. 20. 

Ful, whether there would be any Thing juſt or unjuſt, 
without the Eſtabliſhment of Civil Laws, viii. 1. 6. 
Fuſtice, of the Juſtice of Actions, i. 7.7. Of that of 
. Perſons, ibid. 1.6, Juſtice univerſal and particular, i6. 
{. 8. Diſtributive, 16. ſ. 9. Commutative, 181d. C.10. 
Aven 2 Vindicative Juſtice, viii. 3. 5. In what 
conſiſts the Inequality which one muſt obſerve in the 
Exerciſe of it, ibid. ſ. 23. Is Exerciſe is capable of 
being underſtood, both with relation to Clemency, and 

to Rigour, i. 2. 10. Whether Satisfaction to Joltice 
be a natural End of the Puniſhment of Crimes, viii, 
3. 12. 


K. 


Kings, to whom it belongs to give the Title of King. 
viii. 3. 9. If the Power of a King flows from Pater- 
nal Authority, vi. 2. 10. If a King is above all his 
People, vii. 6. 5. If the People may depoſe their 
Kings as they think good, ibid. 5. 9. The different 
| ſorts of Promiſes Kings make at their coming to the 
Throne, ibid. 6. 10. How important it is for the Good 
of the State, and the Intereſt of Kings, that their Au- 
thority be limited, ibid. ſ.9. Who are Kings, whoſe 
Authority is not inviolable, ibid. 8. 8. Kings ought in- 
diſpentbly to keep the Oaths they have made, viii. 
To. 5. In what Senſe their Contracts are above the 
| Rules of the Civil Law, 16. ſ. 4. How long their Mi- 
nority endures, ib. ſ. 3. If Contracts made in their 
Name during their Minority are valid, ibid. How he 
may free himſelf from Engagements made to Stran- 
gers, ib. f.2, And to his own Subjects, ib. ſ. 3. If one 
King really ought to give Place to any other King, ib. 
4. 2. If he may leave the Deciſion of a Quarrel, or 
of Articles of Peace, to a ſingle Combat, or to a Battle 
of two Armies, ibid. 8. 5, If when he is fallen into 
the Hands of his Enemies, they become thereby Maſ- 
ters of his Kingdom, 16. 6. 19. It his Alliance with 
a King, who has been ſince chas'd from his Kingdom, 
do ſti]] continue, ibid. 9. 9. See more in Prince and 
Sovereign. 

Kingdom, what it is, vii. 6. 17. A Patrimonial King- 
dom, ibid. ſ. 16. What Power the Maſter of ſuch a 
Kingdom hath over the Goods included in his Domi- 
nions, viii. 5. 1. The Order of Succeſſion abinteſtate 
to ſuch a Kingdom, vii. 7. 11. A Kingdom eſta- 
bliſh'd by the tree and voluntary Conſent of the Peo- 

ple, 
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ple, ibid. 6. 17. If the King of ſuch a Kingdom may 
alienate it, either wholly, or in Part, viii. 5. 9. Or 
abe it, or make it a Fief to another, i. {, 10, Or 
diſcharge a Vaſſal of his Kingdom from the Homage he 
owes him, ibid. If a Part of a Kingdom may ſeparate 
itſelf from the whole Body, ib. 1.9. 

Knowledge, an indifferent Knowledge of profitable Things 
is more valuable than a perfect Knowledge of unprofit- 
able Things, ii. 4. 23. The Neceſlity of the Know- 
ledge of one's ſelf, i6. ſ. 5. 


L. 


Labours, if one may ſhorten his Life by hard Labour, 
il, 4+ 17. When Labour is in the Place of Puniſhment, 
Vili. 3. 4+ 

Land, if one may make a Diviſion of Land amongſt Men, 
iv. 5.4. If Strangers may, without the Permiſſion of 
the Sovereign, ſcize on the vacant Lands which they 
find in a Country, iii. 3. 10, What Lands are, iv. 6. 
3. How they take Poſſeſſion of them, ibid. 9. 7. If 
a little is better than more, when Money circulates in 

a great Quantity, v. 1. 16. If tis for the Intereſt of a 
State to permit Subjects to bequeath their Lands by 
Will, iv. 11. 18. 

Landlord, in what Caſe the Loſs that happens to the Te- 

nant ought to be charg'd upon him, v. 6. 2 


Languages, of their Original, iv. 1. 3. To what the 


Knowledge of divers Languages tends, ii. 4. 13. It 
is no Matter in what Language a Contract is wrote, 
Provided the Parties underſtand one another, 1ii, 6. 16. 

Latitude, moral, in what it conſiſts, i. 2. 8, Cc. 

Law, what it is in general, i. 6. 4. What Difference 
there is between Law and Counſel, ib. ſ. 1. Between 
it and a Compact, ib. . 2. Between Law and Right, 
ibid. ſ. 3. The eſſential Parts of a Law, ibid. . 14. Its 
Matter, ib. ſ. 16. and i. 8. 4. Its different ſorts, 161d. 
. 18. An obligatory Law, and a Law of ſimple Per- 
miſſion, ib. ſ. 15. It one ought to divide it into Di- 
rective and Compulſive, ib. {. 14. In what Senſe the Law 
acts, ibid. and vii. 6. 11. It ought to be known by 
them for whom it is made, ib. 1. 13. Who ought to 
explain the obſcure Parts of it, ibid. Imperfect Laws, 
ib. . 14. Who thoſe are whom the Laws oblige, ibid. 
1.17. Who can diſpenſe with them, and how, ibid. 
Laws Affirmative and Negative, ii. 6. 2. v. 12. 23. 
Whether all Laws ought to be publiſh'd by Writing, 
i. 6. 4. and ii. 3. 20, Caſes of Neceſſity are tacitly 
excepted in Laws, ii. 6.2. Why particular Caſes are 
not expreſs d, i. 2. 5. Rules for the Interpretation of 


Laws, v. 12. An Oppoſition between two Laws, i. 3. 


8. v. 12. 23. The Cincian Law, i. 6. 14. 

Civil Law, What it is properly, viii. 1. 1. How they 
ought to be made, vii. 9. 5. We muſt diſtinguiſh 
two Reaſons upon which they are founded, vili. 3. 
17. If they can be contrary to natural Law, 16. ſ. 2, 
3. If the Nature of Crimes depends abſolutely upon 
their Determination, ibid. Why they do not give all 
the Force of the Civil Law to all the Maxims of the 
Law of Nature, ib 1. 1. and ib. 3. 14. The publick In- 
tereſt requires that their Rigour go ſometimes beyond 
Juſtice, i. 2. 10. Neceſſity obliges us ſometimes to miti- 
gate, or quite aboliſh them, viii. 3. 17. They ought 
to have becn very few, before the Eſtabliſhment of the 

Propriety of Goods, iv. 4. 13. It the Conſent of the 
People be always neceſſary to make them oblige the 
Conſcience, i. 6. 13. How far they extend their Power 
with relation to thoſe who are ſimply in an Error, 16. 

.2. When the Laws are extended to Caſes not ex- 
preſs'd, ib. 1.17. They ought not to be purely penal, 
viii. 3. 4. Of Laws whoſe Prohibitions are condi- 
tional, ibid. How the Civil Laws ought to be made, 
Vil. 9. 5. 

Laws, Fundamental, what they are, ib. 6. 10. If a Prince 
can diſpenſe with them, viii. 10. 3. 

Law, Licinian, what it is, viii. 5. 4. 

Law, Moſaick, if it is the whole Rule of Puniſhment, viii. 
3. 26, | 

Law of Nature, what it is, i. 6. 18. If its Principles be 
innate, ii. 3. 13. What is the Foundation of the Obli- 
gation which it impoſes, ib. ſ. 20. In what conſiſts its 
Sanction, i. 6. 14. ii. 3. 21. iii. 4. C. If it has not 


the Force of a Law, as it is publiſh'd in the Holy Scrip- 
tures, ii. 3. 20. If its Precepts are always in Force, 
iv. 4. 13. If Equity has a Place in its Interpretation, 


V. 12. 21. 


Law, penal, what it is, viii. 3. 16. 


Law, poſitive, what it is, i. 6. 18. If there are divine 
Poſitive Laws, which oblige all Mankind, ib. 

Law, Rhodian, ii. 6. 8. 

Laws, 2 how they are profitable to the State, 
viii. 4. 3. Their End is ſometimes alternative, ibid. 

„4. 

1 See Alliances. 

Legiſlators, how they may be known, i. 6. 13. In what 
Senſe they may force Men to obey, i. 1. 14. They can- 
not ſpecify and foreſee all Chances, v. 12. 17. What 
Rules they ought to follow in the Determination of the 
Obligation to which they would give the Force of the 
Civil Law, iii. 4. 6. vill. 1. t. 

Legacies, pious, for reſtoring the Frauds and Thefts which 
have been committed, are contrary to Religion, ii. 4. 4. 

The Sovereign can preſcribe Bounds to Legacies, viii. 


5. 4. 

Libels, they are culpable who publiſh them, iii. 1. 4. 

Liberality, the Excellency of that Virtue, ib. 3.15. The 
Rules which all Men ought to follow in the Exerciſe of 

it, ibid. | 

Liberty, a Faculty of the Soul, i.4. 2. ii. 1. 2. Its In- 

ifference, i. 4. 3. 

Liberty, Independency, if that of the State of Nature be 
contrary to Nature, ii. 2.4. Why Liberty is call'd an 
ineſtimable Good, v. 1. 5. There are two ſorts of Ob- 
ſtacles to that Liberty, vii. 3. 10. 

Lie, wherein it conliſts, iv. 1. 8, 9. 

Life, what Uſe one ought to make of Life, ii. 4. 15. If 
an ace Life is preferable to a contemplative one, ib. 3. 
15. and ib. 4. 13. In what Caſe it is permitted to ex- 
poſe or ſacrifice it for the Advantage of another, i4.1. 17. 
The Life of a free Perſon is not capable of Eſtimation, 
iii. 1. 7. 

Loan, a Loan for ſpending, v. 7. 1, Sc. What a Loan 
for Uſe is, ib. 4. 6. If a Loan for Uſury is contrary to 
ne Law, vii. 7. 9. What a Lender is oblig'd to, 

- "F< 


Lot, a Deciſion by Lot is not always the Voice of God, 


v. 9. 2. Why *tis made uſe of, iii. 2. F. v. 9. 2, 3. 

Lottery, what it is, and what Conditions are neceſſary to 
make it lawful, i ſ. 6. 

Love, when *tislawful, ii. 4. 12. Self- Love is the ſtrong- 
eſt of all Inclinations, ib. 3. 14. Well underſtood it is 
one of the three great Springs of the Law of Nature, ib. 
ſ. 15. and ib. 4. 1. How far the Love of our Neighbour 
ſhould carry us, ib. 5.14. To love our Neighbour as our 
ſelves, in what Senſe it is to be taken, ibid. 

Luxury, how it is pernicious to a State, viii. . 3. Means 
to make it ceaſe, 16. 


M. 


Madneſs, it it ſeizing a Man, makes his Compacts null and 
void, 1ii. 6. 3. If a Madman have any Right of Pro- 
priety, iv. 4. 15. One may diſguiſe the Truth to him, 
16. 1. 15, 

Magiſtrate, what he is, i. 1. 12. vii. 2. 24. Magiſtrates 
ought to judge according to the Laws, viii. 3. 17. If 
they ought to puniſh Crimes which they themſelves 
are guilry of, viii. 3. 7. If they may uſe ſometimes a 
Lye, iv. 1. 17. Their Connivance is criminal, i. 5. 
14. In what Caſes they may uſe Connivance, viii. 
I-27; | 

Majority, what it is, i. 1. 10. ib. 5.1. 

Malice, in what the Malice of an Action conſiſts, i. 7. 3. 

Man, his natural Weakneſs, ii. 1. 8. He is more 
wretched than the Beaſts, i6. ſ. 6. If he can be ſocia- 
ble, and live without Laws, ibid. 1. If he naturally 
loves Society, vii. 1.2. He is liable to correct the 
Evils which trouble Society, ib. ſ. 4. If all Things 
were created for Man, iv. 3. 2. If all Men have Will 

and Power to hurt one another, ii. 2. 6. What Right 
he has over rhe Goods of this World, iv. 3. 1. Ifheis 
always in a State of War with the Beaſts, 16. {. 5. He 
ought not to abuſe the Right he has over them, and 
why, ibid, If they have Power to confer of them- 
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Kelves, on one of their Equals, a Power ſo eminent and 
abſolute, that it may exempt him from all Obligation, 
with relation to them, iii. 4. 8. If it be unjuſt for one 
Nan to puniſh another, viii. 3. 6. What Care Men 
ought to take of themſelves, ii. 4, 1. They ought to 
be eaſy and complaiſant one to another, iti. 2. 4. To 


do good to each other, ibid. 3. 1. If ſuppoſing they 


had continued in a State of Innocence, they would 
have eſlabliſh'd a poſitive Law, or Civil Society, i. 1. 11. 
Mandate. See Commiſſion. 
Market, Strangers which are permitted to come to Mar- 


kets, ought to be ſuffer'd to carry away what they have 


bought, iii. 6.2. | 
Marriage, it is the Nurſery of human Kind, vi. 1. 2. 
The Foundation of the Order of Civil Society, #6. L 5. 
Irregular Marriages, or according to the Faſhion of t 
Amazons, ib. ſ. 9. The Laws of regular Marriage, ib. 
. 10. Whether a Marriage be valid, when one has {wore 
not to marry him or her whom one eſpouſes, iv. 2. 11. 
Whether Conſent of Parties conſtitutes Marriage, vi. 1. 
14. Natural Obſtacles which hinder Marriage, ibid. 
I. 14. and ſ. 27. Moral Obſtacles, ib. ſ. 27, 4 Juſt 
Reaſons of diſſolving it, ib. 21, 5c. It ought not to be 
broken without great Reaſons, not even by the Conſent 
of the Parties, ibid. 5. 20. Whether one can be oblig'd 
to enter into an Engagement of Marriage, and how far, 
ibid. 1.3. 6,7. Of 2 Conſent or Error on the Sub- 
ject of Marriage, ibid. 1. 26. Whether a Marriage a- 


ent of Parents be null, ibid. 2, 14. Whe- 


Sainſt the Co 
ther the Sacerdotal Benediction be neceſſary by the 
Law of Nature to finiſh the Marriage, id. 1. 4. Of 
Marriages of Conſcience, ibid. ſ. 36. How they annul 
- Marriages, or ftrip them of certain Effects, ibid. The 
Facility of Marriages is very uſeful to the Stare, viii. 5. 
- Whether one be indiſpenſibly oblig'd to permit 
to contract Marriages in our Country, iii. 


N | 
Maſters, how far they extend their Power over their Do- 


meſticks, vi. 3. 4. | 

Mathematicks are u Sciences, ii. 4. 13. 

Mediator, the Difference which is between a Mediator 
and a Perſon fimply charged to notify and declare the 


Will of any one, ili. 9. 4. Of Mediators of Peace, v. 


13. 7. 

* 15 of human Body, whether of themſelves they are 
capable of Eſteem, iii. 1. 8. What Power Neceſſity 
gives us over our Members, ii. 6. 3. 

Members of an Aſſembly, whether they ought to be pu- 

 niſh'd when they have adviſed any Thing contrary to the 
Deliberation which had prevail'd, viii. 3.28. 

Merchant, how he ought to ſet a Price on his Mer- 
chandizes, v. 1. 10. Why an inſolvent Merchant is 
treated more rigorouſly than a Debtor that does not 
trade, iii. 7. 3- Whether one can ſometimes compel 
the Merchants to ſell their Merchandizes or Wares, v. 


. 6, 

6 the Loſs of it fold but not deliver'd, upon 
his Account, whoſe it is, ibid. 5. 3. Whether one has a 
Right to tranſport his Merchandizes through the Lands 
of another, iii. 3. 6. Whether one can eſtabliſh the 
Rights of coming in and going out upon Merchandizes 
or Wares, ibid. 1.7. Upon what Foot one ought to re- 
gulate thoſe Rights, viii. 5. 5. es PEN 

Merit of a Perſon, what is its Foundation, ii. 4. 7. One 
cannot preciſely mark the „i. 2. 10. It is the 
only reaſonable Foundation of Eſteem and Honour, 

viit. 4. 12. It however does not ſuffice for giving a 

pert Right, to require the Marks of Honour, 161d. 

14. "Mie | 
ri of Actions, what it is, and what is its Foundation, 
i. 9. 5. 

Metals, which are proper for Money, v. 1. 12. To whom 
1 belong which 2 hid in the Entrails of the Earth, 
iv. 6. 4. 

Mine and Thine, whether it is the Cauſe of Diviſions and 
Wars, iv. 4. 7. ; 

Minors, whether the Engagements of a Minor be always 
invalid of themſelves, iv. 2. 11. Whether he who 
borrow'd without the Approbation of his Tutor, be 
oblig d to pay, iii. 4. 5. 
niſters, publick, of the State or the Prince, vii. 2. 24. 
Their Duties in general, 1. 8. 10, What Perſons 


the Sovereign ought to chooſe for his Miniſters, 1% 

| 9-9. How one knows when they act in his Name 
in his Authority, i. 6. 13. Whether a {imple 
Preſumption of the Will of their Maſter authorizes 
them to exceed his Orders, viii. 6. 11, Whether 
to avert. a great Evil with which the State is me- 
naced, they are bound to expoſe themſelves ro any 
feign'd Diſgrace, ibid. 4. 10. To what they are 
obliged who have concluded any publick Treaty, 
without Orders of the Prince or State, ibid. 9. 10. 
Means to avoid Conteſtations for the Precedency be- 
tween the Miniſters of many Potentates, 16:4. 4. 21. 
Miniſters of Religion, their Duties in general, vii. 8. 


10. 

Modes, what it is, and how many ſorts there are, i. 1. 3. 
Simple moral Faſhions, ibid. ſ. 17. | 

a FP of Soul, one ought to procure one's {elf that, 
11. 4. 6. 

Monks, their Life is of itſelf contrary to the Law of Hu- 
manity, iii 3. 2. The greateſt Part, even of their So- 
cieties, do not agree with the Maxims of Religion and 
Right Reaſon, ii. 4. 4, 15. 

Monarcby, what it is, and how it is formed, vii. 5. 3.9. 
In what Senſe the Will of the King is in a Monarchy 
the Will of the State, ib. 2. 14. 

Monarch, where there are Monarchs for a Time, vii. 6. 
I4, IF. | 

Money, its Original and Uſe, v. 2. 2, 13. Whether it was 
in the Time of the Trojan War, ibid. . 1. Whether it 
is little worth in its own Nature, ib. 7. 10. How So- 
vereigns can regulate its Value, ib. 1. 14, 15. Its intrin- 
ſick Value, if ſubje& to Change, 16. £ 16, Whether 
reſtoring Things lent for Conſumption, one ought to 
have Regard to the extrinſick or intrinſick Goodneſs of 
the Money, 16. 7. 6, 7. 

Monopoly, whether all Monopolies be contrary to the Law 
of Nature, v. 5. 7. | | 

Mortgage, what it is, v. 10. 16. 

Muleteer, how he is reſponſible for the Damage caus'd by 
his Mules, iii. 1. * 9 

Multitude, the Di ce which is betwixt a Multi- 
tude and a People, vii. 2. 14. What it is, ibid. f. 6. 

| 2 Approbation is oftentimes a Mark of Error, ibid. 

I 


1. 9 
Mutilation, if one can, to avoid it, defend one's ſelf ſo far, 
as to kill the A or, ii. 5. 10, How one ought to 


be recompenſed, ui. 1. 8. 
f N. 


Names, to whom it belongs to impoſe proper Names 
upon another, iv. 1. 4. Whether it be permitted to 
change a Name, ib. 

Nature, the Excellency of it does not ſuffice for giving 
a Right to impoſe any Obligation upon another, i. 6. 
11 


Nature, human, its Conſtitution is the Foundation of the 


Law of Nature, ii. 3. 14. 

Natural, what Force it has with relation to the Produc- 
tion of moral Actions, i. 4. 7. 

Naturally, the Senſe which that Term has ſometimes, v. 


3. 10. 

Nakedneſ;, whence comes the Shame of Nakedneſs, vi. 1. 
30, 31 

Neceſſary, that which is phyſically ſo, cannot be imputed 
to any one, i. 5. 6. 

Neceſſity, there is an abſolute and a conditional Neceſſity, 
ii. 3. 4. In what the e N of Neceſſity conſiſt, 
and what is its Foundation, 16. 6. 2, c. | 

Negligence, how many forts of it there are, i. 7. 16. It 
2 not diſpenſe with repairing any Damage, iii. 
1. 6. 

Nephews, in what Order Nephews, both by the Father's 
and Mother's Side, come to the Succeſſion Abinteſtare, 

Iv 1, 1. c 

1 to what Neutral Nations are obliged, viii. 

. 

News, whether one can ſpread falſe News to raiſe the 

caſt-down Courage of the Soldiers, iv, 1. 16. Whether 
one can ſometimes be reſponſible for the Evil which 
8 1 uncertain News which one has ſpread cauſes, 
10, 1. 8. | 5 
Nobility 


Au INDEX of the muſt Material Things, &c. 


Wobility is not a Thing which by truly to us, vili. 


4.17. Nor a natural Title of Diſtinction, 161d. ſ. 25. 
Its Rights depend only upon the Inſtitution of the 
Laws of every State, ibid. 1. 26. They ought notwith- 
ſtanding, and are even ordinarily founded upon ſome 
Merit, ibid. ſ. 27. The Hiſtory of the Original, and 
Revolutions of Nobility among the Romans, ib. .. 28, 
29. In what it conſiſts now among moſt of the Na- 
tions of Europe, ibid. ſ. 30. The too great Multipli- 
1 of Nobility is contrary to the Grandeur of a State, 
ib. ſ. 31. 

Novation. what it is, and how many ſorts there are, v. 
11, 15. 

Nouriſhment, what they mean by that, iv. 11. 5. 


| 5 


Oath, what an Oath is, iv. 2. 2. Its Uſe, its Significa- 
tion, and its inviolable Sanctity, ibid. It oughtto be in- 
terpreted con formably to the Religion of him that takes 
it, 46. . 4. In what Senſe the Intention of ſwearing and 
engaging is requiſite, ib. . 5, 15. Obligatory Gaths, 
ib. 1.19. If in theſe forts of Oaths the Obligation of 
an Oath is diſtin& from the Engagement of it, ib. ſ. 6, 
The Interpoſition of an Oath doth not render an Action 
valid which is null of itſelf, ibid. A poſterior Oath 
doth not annul a Convention which is otherwiſe valid, 
ibid. Error and Fraud, as well as Fear, annul Oaths, ib. 
. 7, 8. Every Oath which regards a Thing unlawful, or 
hinders a greater Good, is 2 ib. ſ. 9, 10. An Oath 
doth not change the Nature of Things to which one adds 
it, 16. 1. 11, It excludes all perplexing Tricks and vain 
Subtilty, i6. ſ. 12. But not Conditions and tacit Re- 

ſtrictions, ib. £ 14. The Words of an Oathought to be 
underſtood in the ſame Senſe as he that takes it under- 
ſtands them, ib. f 15, How one may defer or refer an 
Oath, ib. ſ. 21. If the Violation of a Part of the Engage- 
ments to which a Man was enter d, by one and the ſame 
Oath, makes him guilty of Perjury, ibid. ſ. 23. How 
one is diſpenſed With, or diſcharged from an Oath, 
by a Superior, 16. ſ. 24. Oaths made in the Name of 
a Perſon abſent, ibid ſ. 16. What Oath of another 
' Man one is obliged to keep, ibid. 5. 17. If one may 


defer an Oath in Matters of criminal Cauſes, viii. 3. 


4. If a King may diſpenſe with keeping Oaths, ibid. 


10. 5. 
Obligation what it is, i. 1. 21. 16. 6, J. What is that 
which makes capable of Obligation, ibid. {. 6. and ſo 
on. How far one Man may impoſe any Thing uy- 
on another, ibid. ſ. 9. Why one cannot enter into an 
Obligation with one's (elf, 16. ſ. 7. Whether the Im- 
preſſions which an . makes upon the Conſci- 
ence, diminiſhes any Thing of natural Liberty, is. 4. 8. 
ib. 6. 5. Obligation exterior and interior, ib. . 6. Na- 
tural and additional Obligation, iii. 4. 3. Natural and 
Civil, i6. ſ. 4, 6. Perfect and imperfect, i. 7. 7. Per- 
petual, and for a Time, iii. 4. 7. Reciprocal and not 


reciprocal, ibid. ſ. 8. v. 12, 23. Obligations con- 


tracted by an Attorney, iii. 9. The Want of ſatiſ- 
fying an imperfect Obligation does not engage one 
to repair the Damage, ibid. 1. 4. The juſt Meaning of 
thoſe which one contracts voluntarily, v. 12. 2. The 
Obligation appointed to a certain State of Life can be 
drawn from many diſtinct Principles, i. 1. 11. What 
Legiſlators have Regard to, in etermining the Obli- 
gations, to which they give the Force of the Civil Law, 
iii. 4 6. 

Odblige, in how many Ways one obliges one's ſelf for an- 
other, v. 10.9. | 

Occaſion, what they mean by that, i. 4. 2. ib. . 5. Whe- 
ther he who gives Occaſion to a Thing, is always the 
Cauſe morally ſpeaking, ib. ſ. 3. 

Ocean, whether the great Ocean be capable of Propriety, 
iv. 5.9. 

Odious, what it is in the Stile of the Law; v. 12. 


123 

Offended Perſon, what he ought to do when the Offender 
makes Shew of repenting, ii. 5. 3. v. 13. 1. 

| Offices, Good Offices ought be reciprocal, iti. 24. 

Oli garcby, what it is, vii. 5. 11. 

Olives, one muſt leave to the Poor, thoſe which remain 
after one has ſhaken the Olive- trees, iii. 3. 4. 


omiſſon, when it is that the Omiſſion of a Thing can be 
laid to one's Charge, i. . 5. 


Opinion, what Opinions are contrary to Religion, ii. 4. 


4+ 
Orders, ( Command) whether one can change or ex- 
ceed one's Orders, v. 4. 5. Secret Orders and known 
Orders, the Diſtinction which one muſt make in that 
Regard, iii. 9. 2. Whether one can ſometimes inno- 
cently exceed the Orders of a Superior, viii. 1. 6. 
Oſtraciſm, an honourable Puniſhment, viii. 3. 25. 
Outrages wound the natural Equality of Men, iti. 2. 7. 


2 


Pads, See Contracts. 


Pagans believed the Gods to be Authors of the Law of 


Nature, ii. 3. 20. The Deſcription which the Pagans 
made of the Life of the firſt Men, ib. 2.2. 

Pardon, whether the Sovereign can give it ſometimes to 
Criminals, viii. 3. 15. | 

Parole, its Original, iv. 1. 3. Its natural Uſe, ibid. I. 1. 
How it is that Words ought ordinarily to be explain'd, 
v. 13.3. | 

Parting Rules which one muſt follow in the parting 
Things between many Perſons, who have no moreRight 
the one than the other, ili. 2. 5. 


Partners. See Aſſociates. 


Particular Perſons, in what Caſe they can defend them- 
ſelves without waiting for the Help of the Magiſtrate, 
viii. 6. 8. How far the Conventions which they make 
of their own Head with the Enemy, have Force, ibid. 
7. In what Caſes they can do themſelves Juſtice for 
certain Crimes, ib. 3. 13. | 

Parts, natural, what Uſe of thoſe Parts is contrary to the 
Law of Nature, vi. 1. 4. 


FAN what they were among the Romans, viii. 4. 


28. 

Pawn, What it is, v. 10. 13. Its different Sorts, ibid. 
ſ. 14. | 

Pedantry, it is a Vice of the Mind, and not of the Pro- 
feſſion, ii. 4. 13. 

People, in what Senſe a People is immortal, vili. 12. 


I 71 Whom the Oath of a People obliges, iv. 4. 17. 
If P 


reſcription hath Place amongſt a People, ib. 12. 11. 
If the Change of Inclination which happens to a People, 
authorizes it to ſhake off the Yoke of a lawful Prince, 
v. 11. 10. vii. 6. 6. How it is diſengag'd from its 
Obedience to its Sovereign, ib. 7. 5. How the Form of 
a People is deſtroy d, viii. 12. 9. How it is again 
reſtor d, ib. 6. 23. If its Conſent is always 
to give Laws the Force of obliging in Point of Con- 
ſcience, i. 6. 13. The barbarous Manners of ſome 
particular People don't make an Example for the 
Rights of a natural State, ii. 3. 10. There is no 
People which is entirely conducted by the Laws of Na- 
ture, ib. 1.9. 


| ra Common, whence comes that Facility that the 


mmon People have to diſcern Juſtice from Injuſtice, 
EIS | 
Perfection, a Man ought to endeavour his own Perfection: 
i oy SO | 
Permiſſion, there are abſolute and imperfect Permiſſſons, 
i. 6. 15. i6. 7.2. The Permiſſion of human Laws 
does not hinder a Thing from being contrary te the 
— Divine, ibid. and viii. 1. 3. How the Permiſſion of a 
Crime makes a Man Partaker in it, i. 5. 14. 
Perſecutions, for the Cauſe of Religion, are criminal, ii. 


4+ 4. ; 
Perſon what a moral Perſon is, i. 1. 12. The Rights 
and Advantages of a moral Perſon, ibid. ſ. 13, 14. 
Feign'd Perſons, ibid. {.15. Free Perſons cannot be 
taken for a Reward of Money, v. 1.5. 
Petitory, what it is, V. 13. 6. =D 3 
Philoſophy, wherein it conſiſts, according to Plato, viii. 


4. 14. 

Phyſick, the Uſe of that Science, ii. 4. 13. 

Place, what is meant by a ſtrong fortify'd Place, v. 10. 
4. How long a Commander ought to defend it, viii. 
6. 10, When a Man may ſeize on a Place in his own 
Country, ii. 6. 8. 

Places of Honour, how a Man may order Places of Honour 


to ayoid Conteſts, viii, 4. 21, 22. Every Place is ho- 
: Cecece nourable, 
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nourable, where a Man finds himſelf poſted for the De- 
fence of a State, i6. 1.23. 5 

Pleaders at Bar, their Duties, v. 1 1. 6. 5 

J pleaſe, who it is that a Man may be glad to pleaſe, 
viti. 4. 12. 

Pleaſure: how a Man may ſeek after it innocently, ii. 

4. 11. What Pleaſures are the moſt lively in all Crea- 

tures, vi. 1. 1. 


Plants, they follow the Soil in Caſe of Acceſſion, iv. 


| nage, what they were among the Romans, viii. 4. 

2 « ; Qs 

' Pledge, what it is, v. 10, 12. If one Man may give 
himſelt as a Pledge for another, ii. 4. 8. 

Poeſy, what it is, and of its Uſe, ii. 4. 18. 

Point of Honour, the Vanity of it, viii 4. 8. 

Pond, t whom the Fiſh in it do belong, iv. 6. 11. 

1 it is contrary to the Law of Nature, vi. 1. 
17, Ge. 

Portions, what is meant by equal Portions in the Diſtri- 

» bution of an Inheritance, iv. 11. 8. | 

Poſſeſſor, in what the Right of the Poſſeſſor of another 
Man's Eſtate upon Truſt conſiſts, iv. 8. 5. 

Poſſeſſion, what it is, iv. 9. 7. Natural or Civil, ibid. 
How it is interrupted, ib. 12. 4. Z 

Poſts, how a Man ought to aſſign perilous Poſts, viii. 
2 


4. 
Poftliminy, what it is, viii. 6. 12. If this Right is for 
* who had been deliver d by the State and accepted, 
. | 
Power, what Power (moral) is, and how many ſorts there 
are of it, i. 1. 19. In what the abſolute Power of So- 
vereigns conſiſts, vii. 6. 7. If the abſolute Power of a 
Prince does of itſelf give him the Precedency over 
another Prince whoſe Power is limited. viii- 4- 19 · 
The Power of making Taxes, vii. 4. 7. Judiclary 
Power, ibid. {. 4. The Power of making War and 
Peace, and of contracting Alliances, 16. ſ. 5. The Power 
of eſtabliſhing Magiſtrates, ib. ſ. 6, The Power of in- 
flicting Puniſhments, ib. ſ. 3. Legiſlative Power, ibid. 
I. 2. The Power ofexamining Doctrines, its juſt Bounds, 
i6. . 8. Power is not the only Foundation of Honour 
and Authority, i. 6. 10. viii. 4. 13. 18. If the Suſ- 
picion which a Man takes from the Power of his 
; Neighbour, is ſufficient to give him Right to attack 
kim, ii. 5. 6. viii. 6. 5. The Law of an inferior Power 
ives Place to thoſe of a ſuperior Power, v. 12, 23. 
hat is the Foundation of paternal Power, vi. 2.1, Ge. 
How far it extends, ib. ſ. 1, Sc. If it can be tranſ- 
How it hath been taken or bounded in civil Societies, 
ib. . 11. How it ends, ib. {.13: 
Power, phyſical, does not always imply a moral Power, iii. 
5. 3. IV. 1. 10. 
ue the Impicty of thoſe Prayers which Men make 
to defire God to ſend Evil to their Neighbours, and to 
implore the Benediction of Heaven, or to give God 
Thanks for advantageous Succeſs in an unjuſt War, ii. 


4. 4. 
Preſcription, what it is, iv. 12. 12. In what Things, and 


at the End of what Times it hath Place, ibid. Neceſſa- 
Conditions to make this Right lawfully prevail, ibid. 
TE 4. Why it was introduced, and what is the Foun- 
dation of it, ib. . , Cc. If it bath Place amongſt dif- 
ferent Nations, #6. ſ. 11. 
Precedency, upon What its Right is founded, viii, 4. 15, 


Sc. A Man may have Precedency in one Place, and not 


In another, ib. 1. 22. 

Preſents, {ome are injurious, iii. 2. 7. The Preſents 
which a Man makes of Things that he doth not care for, 

| 285 ſottiſn and ridiculous Liberality, #6. 3. 3. v. 7. 
I, Cc. 

Princes, the Duty of Princes (ſee Sovereign and King) 
as they are Men, and as they are Sovereigns, vii. 8. 4. 
It is eaſy for them to ſtrengthen and preſerve their Do- 
minions by juſt Ways, ibid. 2. 10: The Maxims which 
they ought to follow in the Diſtribution of Ho- 
nours and Recompenſes, and in the Government of 
Places amongſt their Subjects, viii. 4. 23.31. How 
they may diſpoſe of the Goods of particular Men, 


ibid. 5. 2,7. And of publick Goods, as well thoſe - 


* 


of the Demeſn of the State, as thoſe of the Demeſn of 
the Crown, ibid. 1.8. How many Ways Princes may 
be injurious to their Subjects, vii. 8. 4. Of Prece- 
dency amongſt Princes, viii. 4. 15, How they may 
meet without having any Diſpute of their Paſſage, ibid. 


G. 21. 

Priſoner, what Evil a Man may make a Priſoner ſuffer, 

who is not yet either condemned or heard, viii, 3. 

4. If only becauſe a Man holds him captive, he is 
thought Maſter of all his Goods, without excepting 
thoſe which he himſelf hath not in his own Hands, 
ibid. 6. 29. If he who hath been releaſed upon Con- 
dition of not ſerving againſt the Enemy, may be con- 
ſtrained by the State to break his Promiſe, ibid. 2. 2. 
If he is obliged in Conſcience to come and put him- 
ſelt into his Enemies Hands, when the Condition upon 
which he was releas'd is not fulfilled, ibid. If he who 
eſcapes, re · enters into the Poſſeſſion of all his Goods, 
and all his Rights, ibid. 6. 22. The Conventions 
which concern Priſoners of War, are a moſt favourable 
Cauſe, ibid. 7. 12. 

Price, what Price is, and how many ſorts there are of 
it, v. 12, c. What is the Foundation of proper and 
intrinſical Price, ibid. ſ. 4. The Price of Things and 
Actions is capable of a great Extent, i. 2. 10. What 
is the Reaſon there's no Price bound to certain pro- 
fitable Things, v. 1. 5. What it is that augments and 
diminiſhes the Price of Things, ib. ſ. 6. The Price 
of Inclination, ibid. ſ. 7. Legitimate Price, or Price 
ordain'd by the Laws, ibid. 1.8. Ordinary or current 
Price, ibid. ſ. 9. The Meanneſs of Price is ſufficient 
= demand an Indemnifying, or to annul a Contract, 
16.3.9. 

W not conſtitute the Eſſence of a Thing, i. 7. 


Fe h 

Privileges, when a Man may revoke Privileges. See 
Immunities, vill. 10. 9. A Man may renounce his 
Privileges when he can do it without Prejudice to a third, 


#3 

Profit, if a Man may never make any Profit of another's 
Diſprofit, iv, 13. 6. | 

Promiſes, there are perfect Promiſes and imperfect Pro- 
miles, iii. . 6, 7. If a plain fampie Promiſe obliges 
in Point of Conſcience, ibid. .. 9, c. If a Promiſe 
without a Cauſe obliges, ibid. If all forts of Incom- 
modities and Damages have the Virtue of excuſing a 
Man from keeping his Promile, v. 12. 22. Promiſes 
of that which 1s already engag'd to ſome other Perſon 
are null, ii. 7. 11. And thoſe which are made of ano- 
ther's Goods, or of what d s on another, 76. 1, 10. 
If every Promiſe includes the tacit Condition, ſuppo- 
ſing the a remain in the ſame State or Condition, 
v. 12. 20. The lawful Matter of Promiſes, iii. 7. The 
different Cauſes which are capable of making them 
void, iii. 6. 3, G. What Acceptation is neceſſary to 
render them irrevocable, ibid. 1. 15. If a third may 
accept a Promiſe, ibid. 9. 5; If this Acceptation may 
be made by Heirs, ibid. ſ. 6. If a Man may add any 
burdenſome Condition to a Promiſe already accepted, 
ibid. ſ. 7. Of Promiſes made by the Mediation of a 
Solicitor, ibid. ſ. 3,4. Abſolute and conditional Pro- 
miſes, iii. 8. 1. 

Propagation, how Propagation of Mankind ought to be 
made, vi. 1. 5. | 

Propriety of Goods is a moral Quality, i. 1. 16. iv. 4. 1. 
What it is, 16. f. 2. The different ſorts of Propriety, 
ibid. The End of the Eſtabliſhment of Propriety, ii. 
6. 5. In what Senſe it is from Natural Law, iv. 4.14. 
What Qualities a Thing ought to have to be capable of 
AT, ib. 5. 1. What Perſons are capable of en- 
Joying ſome Right of Propriety, ib. 4. 15, Duty as to 
the Propriety of Goods, ib. 13. 1. 

Protector, he who makes himſelf Protector of a Crime, 
is reſponſible for the Damage which proceeds from it, 
iii. 1. 4. 5 

Prudence, what it is, i. 2. 4. If it comes only from Ex- 

ience, iii. 2. 2. A Man ought always to act with 
rudence, ii. 4. 6. 
Puniſhment, what it is, viii. 3. 4. To what ſort of 
uſtice it relates, ibid. ſ. . To whom it belongs to 
inflict it, ib. . 7. What is the End of it, 16. ſ. 8. If 
1c 
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it hath Place amongſt thoſe who live in the Indepen- 
dence of a natural State, ibid. 1.2. All ſorts of Sins 
are not ſubject to the human Tribunal, 16. ſ. 14. The 
Proportion of the Puniſhment to the Crime cannot be 
exactly determined, i. 2. 10. They do not inflict 
Puniſhment upon the ſame Crime twice, ibid. 9. 6. 
What Rules a Man ought to follow in the preciſe 
Determination of the Nature and Degree of Puniſhment, 
viii. 3.23, Ge. A Man is not ſecure from Puniſh- 


ment, tho he hath repair'd the Damage, iii. 1. 6. If 


Puniſhment can wholly be inflicted upon many Perſons 
who have concurr'd in the fame criminal Action, i6id. 
J. . H Legiſlators are obliged to govern themſelves, 
in the Determination of Puniſhments, according to 
whatithe Law of War permits in the Independence of 
a naturaJState, ii. 5. 17. The natural Puniſhments of 
Sin, ib. 3.21. 


Q. 


Quality, the different Sorts of Moral Qualities, i. 1. 17. 
The particular Qualities of a Perſon are ſometimes 
a lawful Reaſon for pardoning him a Crime, viii. 3. 


Fs 

Quantities, the different ſorts of moral Quantities, i. 1. 
ta. * K 1. 

Queſtions, why they make uſe of an Oath in Que- 
{tions of Fact, and not in Queſtions of Law, iv. 2. 


18. | 
Quit, when a Debtor is quit, v. 11. 7. 
R. 


Rahab, if ſhe did well to hide the Spies of the 7/raelites, 
and why, iv. 1. 16. I 
Rape, a young Woman, to avoid a Rape, may kill him 

who endeavours to force her, ii. F. 11. Rapes ought 
not to be permitted in War, viit. 6. 7. 
Rarity, it contributes very much to raiſe the Price of 
Commodities, v. 1. 6. 
Reaſon, how one knows if a Maxim be agreeable or not 
to Right Reaſon, ii 3.13. Its Light can diſcover the 
Foundation of natural Right, ibid. If its Maxims a- 
lone impoſe any Obligation, ibid. ſ. 20. The Uſe of 
Reaſon is abſolutely neceſſary to give a true Conſent, 
1. 6. % 
Reaſon of State, what it is, vii. 9. 3. 
Reaſon of Law, what it is, V. 12. 20. 
Rebels, if a Treaty of Peace made with Rebels is valid, 
viii. 8. 2. 
Recompenſe, what it is, i. 9. 5; When a Man has full 
Right to demand a Recompenſe, 16. {; 3, There are 
natural Recompenſes of Virtue, and arbitrary Recom- 
penſes, ii. 3. 21. ? 
Refugees, if one ought to give a Retreat to Refugees, iii. 
3. 10. If one is always oblig'd to deliver up thoſe which 
are accus'd of any Crime, viii. 6. 12. 
Refuſal, the blameable Eaſineſs of thoſe who cannot give 
a Refuſal to any one, iii. 5. 10. 
Regents, the Authority of the Regents of a Kingdom du- 
ring the Inter- regnum, vii. 7.8. 
Relafſes, frequent Relapſes aggravate a Crime, viii. 3. 


43. 

Religion, the Opinions contrary to Religion, ii. 4. 4. 
The Sovereign may limit the Liberty of conſecrating 
certain Things to the Uſe of Religion, viii. 5. 4. 

Render, the Senſe of that Maxim, That a Man ought to 
render to every one his own, viii. 3. 15. 

Rents appointed according to the Price of Money, v. 7. 
12. See more in Hiring. 

Repentance, there is no true Repentance without Re- 
ſtitution of what a Man hath taken unjuſtly, iii. 1. 


2. 
9 what the Right of it is in caſe of Suc- 
ceſſion, and what is the Foundation of it, iv. 11. 12. 
2 hath no Place in the Line of Aſcendants, ibid. 
3. | 
| 3 of an Equal to an Equal are not permitted 
ut amongſt Friends, viii. 3. 10. 
* of ſome corporal Infirmity are abſurd and un- 
Juſt, i. 5+ 7. | | | 


n 


Republick, if all Alliances made with a Republick are real, 
viii. 9. 6, Moſt important Maxims for maintaining a 
Republick, v. 7. 9. 


Reputation, What Care one ought to have of his Reputa- 


tion, ii. 4. 9. 
Reſervations, mental, how ridiculous and abſurd they are, 
Iv. 1. 14. 
Ri interpretative, or preſumed Reſiſtance, i. 4. 
1 | | 
Retaliation, Law of, if one ought always to follow it, 
viii. 3.27. 
Retention, the Right of it, v. 17. 6. 
Retreat, he who gives a Retreat to Evil-doers is as guilty 
as they themſelves, i. 5. 14. If a Man may ſometimes 
fall upon his Sovereign for giving a Rerreat to one wio 
has injured him, viii. 6. 12. | 
Revenge, ſimple Revenge is condemn'd by the Law of 
Nature, ii, 4. 12. ib. 5. 3. The Satisfaction which a 
Man finds in it, is but an imaginary Good, viii. 
19. How ridiculous that is, that propoſes to it 
ſelf the Death of the Offender, ibid. ſ. 23. Particular 
SN is permitted in ſome States, and why, ibid. 
x4 
Revenge, why the Law of Moſes gave the Revenger of 
Blood Permiſſion to kill, out of the Bounds of the 
Aſylum, him who had fled thither for Refuge, iii. 
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Right, the Right of holding in Fee, iv. 8. 3. Diffe- 
rent Senſes of the Term Right, i. 1. 20. The Senſe of 
the Maxim, That he who uſes his own Right, does not 
injure any one, i. F. 3. viii. 3.31. If one onght al- 


ways to grant others the ſame Right that he has him-. 


ſelf, iii. 2. 4. In what Senſe Right is the ſtrongeſt Will, 
i. 6. 12. In what the transferring a Right conſiſts, iii. 
5. 2, & e. How the Right over Perſons and Things is 
acquired, i6. 1.4. Negative Right, iv. g. 7. Perſonal 
or real, viii. 6. 4. Perfect and imperfect, i. 1. 19. ib. 
ſ. 7. In what trict Right differs from Equity, ib. 2. 8. 
See more in Law. 


Riches, how one may ſeek Riches innocently, ii. 4. 


10. 

Rivers, the Uſe of Rivers ought to be common, iii. 3. 
4. To whom they belong properly, iv. 5. 3. If additio- 
nal Lands go to them whoſe Banks Rivers augment, iv. 
7 I 2 It they improve in like manner private Eſtates, 
ib. I. 12. 

Robbers, they are wholly infamous, viii. 4. 5. If an 
ou is obligatory in reſpect of them, ibid. ſ. 5, gc. 
. „ , 

Robbery, amongſt whom it paſſes for an honourable Pro- 
feſſion, ii. 2, 10. 


S. 


Sacrifice, what is meant by Sacrifice, v. 12. 7. 

Sages, if Sages bave a Right of exacting to the Rigour, 
that thoſe which are leſs wiſe and provident than 
they, ſhould put themſelves under their Directions, iii. 


2. . | 

Sale, what a Sale is, and when it is iccompliſh'd, v. 5. 
2. Of forc'd Sales, ibid. 3.6. Of thoſe where a Man 
runs a Hazard, ib. ſ. 6. Of whole Sales, i6. If in a 
Sale Men may deceive one another in regard of the 
Price, ib. ſ. 10. 

Salary, what it is, 1.9. F. ii. 3. 21. v. 6. 1. If one 
may demand the Salary he had given for the Commiſſion 
of a wicked Action, iii. 7, 8. | 

Sanction of the Law, what it is, i. 6. 14. Penal Sanc- 
tions are ſometimes alternative, viii. 3.4. In what 
the Sanction of natural Law conſiſts, i. G. 14. ii. 3. 


21. 


Satisfaction to Juſtice is not one of the natural Ends of the 


Puniſhment of Crimes, viii. 3. 12. The falſe Notions 
of the Satisfaction of Jeſus Chriſt are contrary to Re- 
ligion and Morality, ii. 4. 4. 

Scandal, receiv'd, what it is, i. 5. 3. 

Sciences, {ome are profitable, ſome are curious, and ſome 
vain, ii. 4. 13. How one ought to ſtudy them, ibid. 
Thoſe which teach a Science ought not to conceal any 
Thing that has relation to it, iv. 1. 7. _ 

Schools, publick, are neceſſary in a State, vii. 9. 4. 


School: 


— 


9 . — a 


| 
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- Sthool-maſter, he has Right to uſe moderate Correction 


' towards the Children which are under his Direction, 
vl..2. 1066 .. 3 : 
Sean. how A Man ought to cure himſelf of them, i. 
8 the Dominion of the Sea, iv. 5. 5, oe 
Secret, if one may diſpenſe with communicating to others 
an innocent Secret and profitable to Mankind, iii. 3. 2. 

Eſpecially hen he has taken an Oath not to diſcover 
it, iv. 2. 10. +7" 3 | 
Seller, his Engagements towards the Buyer, v. 5. 5. He 
| ought faithtully to diſcover the Detects of his Merchan- 
dize, ib. 3. 2. See more in . : 
Sentinel, he is reſponſible for the Damage occafion'd by 
Fire happening through his Inadvertency, i. 5. 14. 
Separation, if that of Body and Goods, the Bond of Mar- 
riage ftill ſubſiſting, is conformable to natural Law, vi. 
2. 
Sepulture, if one may refuſe Sepulture to thoſe that die 
inſolvent, v. 10. 12. | | : 
Services, of innocent Profit, iii. 3. 3. If one may exact 
1 Payment of one for Services which turn to the Advan- 
.  tageof many, v. 6. 4. Services done to a State by a 
Criminal, or even his Anceſtors, may ſometimes obtain 
him his Pardon, viii. 3. 16. N 
Servitude, if God is the immediate Author of it, vii. 3. 
3. Its Original, and Extent of Power that it gives to a 
| Maſter, i6. 3 PS 2.5 ES. » lf a tes} 
Sexes, why God: hath eſtabliſh'd the Difference of Sexes, 
v. 1. 2. There are ſome Foundations of Honour which 
are common to both Sexes, and others which are parti- 
* cular to one, viii. 4. 12 N DE 
Siege, if in a Siege one may pull down the Houſes of par- 
- ticular Men, viii. 5. 7. 3 


Without theſe, 
„ine . ee 
Silence, in what a Man is oblig to keep Silence, iv. 1. 7. 
-.- when it is criminal, ibid. anf i, 5. 14. v. 3. 4. How 

one ought to interpret the Silence of the Law, i. 6. 15. 
Long Cilence is not ſufficient to make one preſume, 
that a Man abandons his Goods or Right, iv. 12. 8. 
4-7 = on the Silence: of a Sovereign one may preſume, 
tat he ratifies a Treaty concluded Without his Order, 

viii. 9. 13. e 1 
Bimony, what it is, v. 1. 74. 


Sign, there are natural Sign: Sjpns of; Inſtitution, 
. wow 1. 2. eee 11. 6. 16. 
W. eſe, internal Action hath no Effect of Right, 


Sin, how many Things include the Idea of Sin, viii. 


3. 2. Why it is compar'd to a Debt, ibid. ſ. 5. If Sins 
: of Weaknels are truly Sins, i. 5. 8. If all Sins are 
puniſhable at a human Tribunal, viii. 3. 14, The 
Eningen of that Maxim, Thar thoſe Toho_mduce o- 
thers to Sin, fam themſelves, ib. 6. 16. If the natural 
Conſequences of Sin are inſtead of Puniſhments, ibid. 


„ N 0 | 

Sinners, Charity does not permit us to deſpair of Sinners 
Amendment without great Reaſons, viii. 3. 10. 

Siters, in what Order Siſters ought to ſucceed, iv. 11. 


Slavery, vi. 3. 3. In what its Inconveniences conſiſt, ib. 
. 10. What is the Original of it, ib. ſ. 4, 5. If there 
is any who is naturally a Slave, iii. 2. 5, The Condi- 
4 _  -  - tion of Slaves is vile and diſadvantageous in many States, 
viii 4. 6. In what Senſe they make a Part of their 
. Maſter's Goods, vi. 3.7. If one may do them an Inju- 
ry, ib. ſ. 8. What is the Condition of the Children, ib. 
4. 9. What is the Foundation of the Obligation of a 
Slave made by War to his Maſter, ib. {. 6. How a Slave 
s deliver'd from Ser vitude, 16. {. 11. If a Maſter is re- 
ſponſible for the Damage caus d by his Slave, iii. 1. 6. 
The Right of having the Service of another's Slave, 

Av. 8. 10. bz 
Sociability is the Foundation of natural Law, ii. 3.15. A 
_ Man«1s-diſpenſed with for not, practiſing the Laws of 
Sociability toward them whoutfolate em in regard to 


Us, ibid. 3 : 
Societies are ſimple and compound, vi. 1. 1. Society in 
general, whichis betwixt 1 Men, muſt not be confound- 


ed with particular, ii. 3. 17. How one ought to rule 
himſelt in the Diſtribution of Advantages and Charges 
amongſt Members of the {ame Society, i. 7. 9. Society 


may treat with one of its Members, as from a Particular 
to a Particular, ibid. In what Caſe one may lawfully 
renounce Society, viii. 11. 2. The divers Means of con- 
ttacting a Society, v. 8. How they call its Parts, ibid. 
6. 2. Irregular Society, i6. i. 3. Univerſal, or of all 
Goods, ib. 1.4. How and why Civil Society was eſta- 
. | 
Sodomy is a Sin contrary to natural Law, vi. 1: 4. 
Soldiers, if they be 8 upon Pain of Death, firmly 
to hold a Poſt where they run the Riſque of Periſhing, 
iii. 7. 5. viii. 2. 4. If one ought to give ſome Salary, 
even to Citizens, when the State is rich enough to 
make ſuch Expences, ib. {. 1. If a Soldier who in Ex- 
2 kills a Man undeſignedly, is guilty of Homicide, 
iti. 8. 7. . 5 | 
Son, every Son muſt be preſum d to be the Son of his 
Mother's Husband, iv. 11. 10. vi. 1. 10. N. 
Soul, how it ought to be taken care of, ii. 4. 1, Ge. 
How one endamages another in relation to his Soul, 
iti, 1. 3. The undeniable Poſſibility of its Immortality, 
is ſufficient to fix any Man's Reſolution upon a virtuous 
Life, ii. 3. _ "Se 1 
Sovereignty, the Duties of a Sovereign in general, vii. 
9. Ain Rights and Power, vii. — c. It's caly 
for him, if he performs his Duty, to make himſelf 
obey d and lov'd by the greateſt Part of his Subjects, 
ibid. 1.5. A Man ought to obey him rather than his 
own Father, v. 12. 2, 3. In a Matter of Doubt, a 
Man ought 6 to preſume upon the Juſtice of 
his Orders and Enterprizes, viii. 1. 7. How far his 
Power of ordaining the Value of ſorts of _ ex- 
tends, v. 1. 14. And of conſtraining his Subjects to 
make certain Sorts of Contracts, ibid. 3. 6. Of ruling 


. Marriages, and of compelling and hindering Men to 
dne mio. this Engagement, vii- 1. 8. Of granting 
to ſome particular Perſons, or certain 8 s, the 


innocent iſſimu · 
of a meer Caprice, 


quiring it, i6. 7. And of poſſeſſing it, ib. 6. 14. If there 
may be a Sovereignty which is but for a Time, ibid. 
I. . If he receives any Taint by unequal Alliances, 
viii. 9. 4. The proper Character of Sovereignty, vii. 
8 6 I, &c. Why, and; in how many Manners it is limited, 
e are permitted towards an Enemy, iv. 1. 12. 
viii. 6. 6. 5 | 


8 leis, their Duties. See Citizens. If the State may 


them an Injury, viii. 8. 2. The unjuſt Complaints 
that they may ſometimes make againſt their Sovereign, 
ibid. {. 3. They can promiſe nothing to the Prejudice 
of him, iii. 7 11. How the Sefercign may deprive 
them of the Right they had by Contract, viii. 10. 
2. How they may have an Action at Law againſt their 
Prince, vu. 6. 2. viii. 10. 6. How far their Goods 
are in the Diſpoſal of their Sovereign, ib. 5. 1, ce. The 
Diſpoſal ot Places amongſt them depends upon their So- 
vereign, ib. 4. 23. If they may ſometimes reſiſt their 
Prince, vii. 8. 5. „ 
Succeſſor, how he is oblig d- to the Contracts, Treaties, 
and other Engagements of his Predeceſſors, viii. 9. 8. 
ibid. 10. The general Foundations of Succeſſions, ab- 
inteſtate, iv. 11. 1, 2. Succeſſions by Heads, and Suc- 
ceſſion by Pedigree, ib. 6.12. and 11. 2. The different 
Ways that Succeſſions are rul'd by the Civil Laws, 16. 
. 18. Of Succeſſion to patrimonial Kingdoms, vii. 7. 
11. Of Succeſſion to Kingdoms eſtabliſn'd by the 
free Conſent of the People, and of the different Sorts 
of them, ib. . 12, c. What ought to decide Diſ- 
putes in point of Succeſſion, ibid. 1. 1x. 


Suffrage:, 


ages, why Plurality of Suffrages carries a Thing in 
Deliberations of Aſſemblies, vii. 2. 15. A Limitation of 
this Maxim in certain Aſſemblies, ib. ſ. 16. Of a Caſe 
where the Suffrages are equal, 16. f. 17. When one 
ought to join or ſeparate them, ib. ſ. 18. 
der or. if one may ſometimes execute the Orders of a 
perior, which are manifeſtly unjuſt, viii. 1. 6. 
How a Superior may engage himſelf in relation to the 
Goods and Actions of thoſe that depend upon him, 
ii./7. 10. 


T. 


Talents are only eſtimable as a Man makes good uſe of 


them, viii. 4+ 12. 5 | 
Tax, how to order the Tax of Subjects, viii. 5. 6. 


Terms, they ſignify nothing but by Inſtitution, iv. 1. 3. 


There is a principal and an acceſſory Signification of 
Terms, ib. I. 6. Every one may ſometimes forge new 
Terms, i. 1. 1. Two different Ideas, which one muſt 
Jitinguiſh in the Terms which relate to Morality, 16. 
2. 6 Of Ferms which have many Significations, v. 12. 
11. If one may ſometimes make ule of particular Terms, 
iv. 1. In a Contract the Terms ought to be underſtood 
according to the Cuſtom of the Place in which the Con- 
tract is made, 16. 1.6. | 

Teſtament, what a Teſtament or Will is, iv. 10. 3. If 
one may in Conſcience make void a Will, where there 
is ng Formality wanting, ib. ſ. 8. If a Teſtament may 

be fevok'd by the Teſtator, when there is a Clauſe inti- 
mating that every poſterior Teſtament ſhall not be valid, 


i. 66. 
Thefts. See Robbery. 


Iime, if Courie of Time gives any Right, iv. 12. 7. 


The Effect of Time inſerted in a Promiſe, iii. 8.7. The 
imes of Truces, viii. 7. 8. The Time appointed for 
ettling the Articles of Peace, 16. 8. 4. 
itles, divers Remarks upon the Subject of Titles, i. 1. 
18. If they of themſelves give a Prince Precedence a- 
bove another Prince who hath not ſo proud Titles, viii. 
. 

2 if one may make uſe of them, viii. 6. 16. 

Tranſactions, how far the Tranſactions of a Crime are vas 
lid, vüi. 3. 16. | | 

Trausſugees, if the Deſertion of Transfugees, true or 
feign'd, is innocent, viii. 11. 5. If one may receive 
make uſe of them, 161d. 

Treaty, the Maxims of Prudence which one ough*: to 
follow in making a Treaty, iii. 6. 9. If there is any 
Need of making a Trea y about thoſe Things to which 
a Man is already oblig'd by natural Law, ii. 2. 11. 
viii. 9.2. Treaties ought to be more inviolably ob- 
ſerv'd by a King tian by a Commonwealth, iv. 2. 

7. If a Treaty of Alliance is renew'd tacitly, viii. 
9. 11. Of a Caſe where one renews many Treaties 
diflerent in certain Things, ib. ſ. 8. If publick Trea- 
e e without the Order of the Sovereign, are valid, 
ib. 1.12 | 

Treaſure, to whom a Treaſure which is found ou 
belong, iv. 6. 13. What publick Treaſure is, 
may diſpoſe of it, viii. 5. 8. 

Troops, if one ought to give Paſſage to ſtrange Troops, iii. 3. 
5- Oneought to give nothing to ſtrange Troops which 
are enrolled beyond ſingle Pay, viii. 6. 18. 

Truce, what it is, and how many ſorts there are of it, 
viii. 7. 3. If there is any tacit Truce, ib. ſ. 7. It leaves 
the Subject of the War, and the Pretenſions of the Par- 
ties ſubſiſting, 16. ſ. 7. What is permitted or not per- 
mitted during a Truce, ibid. . 9. Of the Duration of 

a Truce ib. 1.8. Of its Infraction, ib. ſ. 11. If the 

Enemy may retain thoſe Priſoners who by Accident are 

found in their Territories after the Time of the Truce 

is expired, 1b. f 10. 

Twtors, the Uſe of Tutors, and the different ſorts of them, 
Iv.4. 15. They have Power to uſe moderate Correction 
upon their Pupils, viii. 3. 10, 

Tyrant, if ore may take up Arms to deliver Subjects from 
mY * of a ſtrange Prince who is become a Tyrant, 

Tyranny, what it is, vii. 5. 11. 


t to 


— 


1. 6. 
_ Ufury is blameable, i. 7. 10. 


who 
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Vanquiſh, by what one may know which vanquiſhes in a 
Combat, viii. 5. 8. | 

A Valet cannot require that it may be permitted him fray - 
dulently to diſſipate his Maſter's Goods, v. 10. 3. 

Vengeance, the Content which a Man finds in it is an 
imaginary Good, viii. 3. 19. How ſottiſn and ri- 
diculous that is which propoſes to itſelf the Death 

of an Offender, i6. ſ. 23. Particular Vengeances are 
permitted in certain States, and why they are, ibid. 
{. 11. Why the Law of Moſes gave a Revenger of 
Blood Permiſſion of killing out of the Bounds of 

the Aſylum him who had fled thither for Refuge, iii. 
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Vice, what it is, i. 4. 6. It is equally diſhoneſt and 
pernicious, ii. 3. 10. It is more fatiguing than Vir- 
rue, ibid. 1.21. There are national Vices, i 4. 5. viii. 
3.21. Whence the Horror which we have for ſome 
Vices from our Infancy proceeds, ib. 2. 6. What is the 
beſt Way of noting up Vices, viii. 3 14. What Vices 
one ought to leave unpuniſh'd, ibid. 25. It the particu- 
lar Vices of a Perſon authorize us to break our Word 
with him, iii. 6. 9. 

Virtue, what it is, i. 4. 6. The Profit of it, ii. 3. 10. 
The Practice of it is more eaſy than the abandoning of it 
to purſue Vice, ibid. {. 21. The Exerciſe of moſt Virtues 
has much Liberty and Extent, i. 2. 10. No Virtue 
counſels any Thing which engages to a Crime, viii. 

19. 

* what a Vow is, and what Conditions are neceſſary to 
render it valid, iii. 6. 15. iv. 2. 28. Abſurd and im- 
pertinent Vows don't oblige, ibid. 2. 10. How one is 
diſpens'd with, and diſcharg'd of his Vows by a Su- 
perior, ibid. ſ. 24. Fathers may annul their Childrens 
Vows whilſt they are under Power, vi. 2. 1. 

Volition, what it is, i. 4. I. 

Uſe of a Thing, in what it conſiſts according to the Lawy- 
yers, iv. 8. 8. Uſe is the Maſter of Languages, ibid. 
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Uſurper, how, and how far, an Uſurper's Orders oblige 
Subjects, during the Life of their legitimate Sovereign, 
vii. 8. 10, How bis Empire may become legirimate, 
vii. 7.4. ib. 8, 9. How far his Actions, Contracts, and 
other Engagements are valid, after be hath been chaſed 
away, Vil. 12. 3. | | 

Utility, there are two forts of it, ii. 3: 10. Particular 
Utility is not the Foundation of natural Lay, ibid. 


ſ. 10, &c. 


W. 


Mager. how it is permitted, v. 9. 4. 


War, what it is, i. 10. 8. How many ſorts there are; 
16. and viii. 6. 1. War offenſive and defenſive, what 
it is, ib. ſ. 3. Solemn and not ſolemn, ib. ſ.9g. What 
End they ought to e to them ſelves in makin 
War, ibid. ſ. 2. Juſt Cauſes of undertaking it, ibid. 
{ 3. The Juſtice of the Cauſes of War ought to be 
clear and manifeſt, ib. {. 4. How far Acts of Hoſti- 
lity can be carried, ib. 6, 7. How far the Cuſtom 
eſtabliſhed among Nations have carried the Licence of 
War, i6. {.15. When it is that a Prince may under- 
take a War, vii. 9. 13. Whether a Subject can with- 
out Crime bear Arms for his Prince in an unjuſt War, 
viii. 7. 8: In a Civil Society no particular Perſon 

bas a Right to make War of his own Head, i6. 6. 8. 
How it is that in a Treaty theſe Words (ro make 
oy are to be underſtood, iv. 12. 15. Whether the 
Preſcription ought to continue during War, j6. ſ. 5. The 
divers ſorts of Alliances which have relation to War, 
viii. 9. 3. . 

Water, if one may appropriate Water to himſelf, iv. 5. 2. 
The Right of drawing it out of a Neighbour's Well 
ib. 8. 12. Services of Running- waters, #6. {. 11+ If one 
ought to let every one draw, iii. 3. 3, 4. 

Widows marrying before the Time, were noted with In- 
famy by the Roman Law, viii. 4. 6. 
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| Till, what the Will is, i. 2, 3. Its different Actions 
ibid. 4. 1. "; 2 Declaration of our Will in che 
4 pation pon us, 
» is Will, i. 6. 6. 
y Viſtint Wills are united, vii. 2. 5. In what 
oy £ - Seite nay the Will is as criminal as the Action, 
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or Teſtament. See Teſtament. | | 
*Firneſs, the Uſe of Witneſſes, ili. 6. 16. Their Du- 
- „ ties, v. 13. 9. What Withefſes are receivable or re- 
* fuſable, ibid. Whence it comes that there muſt be two / 
| + at leaſt, ibid. The Oath which they take, iv. 2. 20. 
- * They ought to tell what they know, even without an 
AS WW - Oath, when they are required by the Magiſtrate, ibid. 
* 1. 20. - 8 | 
wee, how they ought to be regarded in the World, 
w N * viii. 4. 5. . 5 
. Women, the Brightneſs of their Husband's Honour re- 
„„ * them, viii: 4. 12. Thoſe that {ll their Fa- 
* vours, {in doubly, v. 1. 5. If it is againſt natural Law, 
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of the moſt Material Things, &c. 


that one Woman ſhould have many Husbands, or that 
Women ſhould be common, vi. 1. 15. Tf one ought 
to permit Strangers to marry Wives in his Country, iii. 
3-13. If one can ſwear that a Woman is not with 
Child iv, 2. 2. 85 1 

Toung Women, thoſe that willingly let themſelves be de- 
bauch'd, cannot complain that their Gallants do em an 

Injury properly ſo call'd, iii. -7. 8. How one ought to 

indemnify a young Woman he has abuſed, ibid. 1. 10. 
A young Woman cannot demand when ſhe marries, 


that ſhe may grant any Favours to any other than her 


Husband, v. 10. 3. . She who is married againſt her 
Dp: is nevertheleſs oblig'd to be true to her Husband, 
1. 6, 11. „ 

Wor ſbip, God himſelf allows one in a preſſing Neceſſity 

to the Actions of his Worſhip, viii. 3. 18. 

Writings, they are the moſt ſure Signs of Conſent, iii. 
6.1 = What is the Force of Obligations by Writings, 
V. 2. 6. * 


_ Writing-Maſters, they ought not to debaſe themſelyes in 
writihg 


» V. I, 5. 
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